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' A GenERAL ABRIDGMENT of the LAW: 


CONTAINING, 


Not only the ExeLaN ATION of the T's RMS, but alſo the LAW itſelf, | 


& n K FLIES 


\__ both with Regard to Theory and Pradice. 
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B, When the name of a place begins with 4b, 
it denotes, that either the place belonged to' ſome | 


abbey, or that an abbey was founded there, ' Thus, 
Abingdon in Berkſhire took that name ſoon after | 


_ Cifſa king of the #7/\-Saxons had founded the abbey there | 


for before it was called Clove/hoe. © Cowell, © | 
- -  Abacot, A cap (of tate, wrought up in the figure of ' 
two crowns, uſed in_ old time by our Eng/iſþ kings. 
Cowell, gr 61 F _ 6 2114 IIs ENT OA Wd MG 

Abattozs, (Aba#ores) Drivers away, or indeed ſtealers 
of cattle or beaſts; not by one and ſets {Eo in great num- 
'bers at once 3. and therefore thus diſtinguiſhed from fures, 
thieves : Dui unam ovem ſurripuerit, ut fur, coerretur, qui 
gregem, ut abaQtor. 'It is derived from the verb-abigere, 
to drive away. Cowell; Du Freſne,  ' 
- Abacus, Arithmetic, or the art of numbering, from. 
*the abacus or table,” on which the ancients ſet down their 
- hgures.—Omnium* liberalium arttum' peritus, abacum| 
pracipue, lunarem compotum et ' curſum rimatus,' - Covell. 
- Hen, Knighton, Chron. lib. 1, cap. 4. Du' Preſue.” . \ 

__ Abacila, An arithmetitian; whence the Italian abba-! 
thier and abbachifla.—— Abacum certt primus a Saracenis 
" captens, regulas ' dedit,, que a ſudantibus. nay vix intelli- 
- guntur. Cowell. Will. Malmf. bift." Ang. bib. 2. .c, 10; 
- Abandum, ( Abandon, ) Any thing ſequeſtred; pro- 


ym 


ly | 
 - feribed, or abandoned. © Abandon, i. e. In bannum res mi PF 


"a" thing banned or 'denounced as forfeited and Joſt. 
"Whares to abandon, to deſert, or forſakeas loſt and gone. 
"Cowell, 5 6. - SSSI: 41 Mt. —_ > $5:o db MAR C2 | 
© - Abarnare, From the 'Saxon abarian,'to: deteR'or Uiſ- 


"cover any ſecret crime.—— 87 homo furtivum' aliquid in 


* domo' ſua | veciultaverit, tt ita fuerit abdrnatus, reftum ft ut 


us Cx- 


_ "* Inde' babeat quod quaſtvit. © Leges' Canuti repis,' cad, 164.. 
- Dr.  Wilkins/in his Gloſſary on the Saxon laws, thus 6x. 
= prom this word. Aharnare : Rem clam'et occult? geſtam pro- 


onibus manifeflare: Unde murdrun abatnatum idem 
pennies 0h Cowell.” Du Freſne, 


- Abate, Is derived*from the French word abbatre, "to } 


0 ans to'overthrow, 'to demoliſh; to batter down, 


T0 


ABA. 
to deſtroy. -: In the, writers of the, Common law it is uſed 
it, down, To abate 'a writ is, by ſome exception.to de+ 
feat or overthrow it.' A ſtranger abateth, that.is, \entreth 
upon, a houſe or. land void by.the death of him that laſt 
ſleſſed it, before, the heir',take , his; poſſeſſion, and. ſo 
ceepeth -him. out : wherefore, .as he-that putteth out him 
n. poſſeſſion | is ſaid-to* difſeife, fo. he that ſteppeth in be- 
tween the. former poſſeſſor and his heir, is. ſaid 'to; abate. 
In the neuter ſignification thus 3 The writ of the deman- 
dant ſhall abate, tht is, ſhall be diſabled, fruftrated,; or 
overthrown. 'The appeal abateth by covin, that 1s, the 
accuſation is defeated by deceit, Co. Lit, '134. be 227. a, 


TS 


— 


:| Cawell. - 


.. Abatement, . (from abate,), Sometimes fi nifies. the 
act of the abator; as abatement into land. is, ——_— mart 
dies ſeiſed, and another, who has-no right, enters, before 
the heir; ſuch entry is called an abatement. Abatement of 
a writ .or plaint. is, when for. any default the defendant 
prays. that the. writ or plaint'do.abate, viz. ceaſe againſt 
him for that, time. It is the affe&tion or paſſion of the 
thing abated, as abatement of a. writ or plaint, is, the 'de+ 
4 tb ſuck writ or plaint., . And in this fignifica- 


- 


AB Fa + . x LEY 17 4 CEO ETTSC 
tion it is as much *as exceptio dilatoria with the civilians, 


or, rather an effect of it; for the groping alleged, and 
| made good, 'works the abatement.. Abatement, in, the ge« 


ſhould. not... be. impleaded. or ſued,. or if :impleaded, not 
in the manner _and form he then:is,. Co. Lit. x34. b. 
227.4. F. N. B. 115. Cowell. Gilb, H. C. P. 186, 
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| "The chief pleas in abatement reg, zooer hianth wiv 
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| 1. To the juriſdiction of the court, 1, nd 
\.. Jl. To the perſon of the plaintiff. ran T 
' TIE To the perſon of the defendant, 
| VI. Abatement by demiſe of the king, marriages. or. death 
DE of parties. Koa ions ITO oo adfongy?: 2: 000 I IRIS 
y 7 1059424 T0 - 31651519013 $167 


- . " 0 
af * 4 5 | h = e 23 #&4 + * * S] 0 ; 


| B a 5 EN 


. 


both. ire, and neuterly ; as to; abate a caſtle, , to beat. 


neral acceptation of the word, ſignifies. a plea put in. by , 
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| be alledged to ariſe within an inferior juriſdi 


A-B- *A 


. Pleas in atatement to the juriſdiftion of the court. 
Under this head of pleas to the jurifdictiony it will be 
neceſſary to make a divition of the courts, which, for 
this purpoſe, may be divided into, F:x/?, The courts at 
Weſtminſter. Secondly, "The reſt of the temporal courts 
in England. EE . 

Fir/t, The courts of W:/tmin/ter are the ſuperior courts 
in the kingdom, and have a ſuperintendancy over all 
the other courts, by prohibition, if they exceed their 
juriſdiftion z or, by writs of error, and falſe judgment, 
if their proceedings are erroneous : ſo that theſe courts 
have conuzance of all tranſitory a&tions, except between 
the ſch6lats of Oxford and Cambridge, atid every thing 
ſuppoſed to be done within their juriſdiction, unleſs the 
contrary eſpecially appears. On the other hand, nothing 
ſhall be intended within the juriſdiction of an inferior 


court, but what is expreſsly alledged ; ſo that where an 


action is brought on a promile in a court below, not only 
the promiſe, but the conſideration of the promiſe, mult 

Sion : becauſe 
ſuch interior courts are bounded in their original creation, 


| to cauſes ariſing within the limits of ſuch new-erected 


Juriſdiction ; and therefore if a debtor, that has contracted 


a debt out of ſuch limited juriſdiction, comes within it, 


yet they cannot ſue there for ſuch debt ; becauſe the 
cauſe of a&tion did not ariſe within ſuch juriſdiction ; 
and therefore it is not within the limits of their com- 
miſſion to try and determine ; for which reafon the con- 
fideration of the promiſe, which is the cauſe of action, 
muſt be alledged to be within the juriſdiction of the 
court ; and not only ſo, but it muſt be proved upon the 
trial ; and if the plaintiff prove a conſideration out of the 
Juriſdiction, that cannot be given in evidence ; and if it 
be, the defendant's counfel may tender a bill of excep- 
tions : And therefore the firſt of Saunders 74. in the caſe 
of Deacock and Beſt, makes a true diſtinion between 
counties palatine and other inferior courts. For the 


county palatine is a general court, for all the ſubje&s of 


that palatinate, and not merely for the cauſes atiſing within 


the county palatine ; for if a debtor goes from a foreigh 


into a county palatine, his objections go along with him, 
as much as if he went from one kingdom to another 
and if it were otherwiſe, a palatinate juriſdiction would 
be a ſhelter and aſylum to debtors ; for no proceſs but 


the ſupreme prerogative proceſs runs there ; and therefore 


it is truly determined, though the caſe of aftion be out 
of the palatiriate ; yet If the party be a ſubje& of that 
palatinate, as he is by coming into that dominion, that 


the action there may be brought againſt him. 


Secondly, Of temporal courts in England : which may 


' be divided into three, v:z. | Firſt, Contyts Fm gg 


Secondly, Inferior courts. "Thirdly, Courts not of record. 
Firſt, Courts palatinate, which are three ; firſt, Che/ter ; 
ſecondly, Durham, ere&ed by William the conqueror ; and 
thirdly, Lanca/fter, erected by a&t of parliament in Edward 
the Third's time. Theſe were ſuperior courts within 
their juriſdiction, in as ample a manner as a court of 
Weſtminſfler ; and the king's ordinary writs do not run 
there. | es 
Secondly, Inferior courts of record. They are all the 
king's courts, though another may have the profits, and 
they fit either mediate or immediate from the king ; and 
they ace either erefted by letters patent from the king, 
or by preſcription 3 and the qr, are preſerved on 
rolls, which are of ſo high a nature, that they are to be 


| tried by themſelves only. Sotne of thefe have franchife 


to hold pleas within ſuch a compaſs ; through which 
breve domini regis non currit. 

Thirdly, Courts not of record, ſuch as the court baron, 
hundred court, and county court. Gilb. H. C. P, 188. 

There are no pleas to-the juriſdiftion vf the courts at 
Weſtminſter in tranſitory aQions, unleſs the plaintiff by 
his declaration ſhews the cauſe of ation accrues within 
the county palatine, or if it be between the {cholars of 
Oxford and Cambridge. 4 Inſt. 21%. 1 Sid. 
There is a difference between a franchiſe to demand co- 
nuſance, and a franchiſe, Ub: breve domini regis non currit, 
For in the firſt caſe the tenant or defendant ſhall not 
plead it, but the lord of the franchiſe muſt demand conu- 


| 


L 
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a 
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103. | /o 


lawry. 2. Excommunication. 


A BA. 
ſance ; but in the other caſe, the defendant muſt plead it 
to the writ. 4 1nft. 224. Sec titles Franchiir, Co- 


nuzance, Where a franchiſe, either by letters pateat or 
preſcription, hath a privilege of holding pleas within their 


juriſdiction, if the courts at JY2/min/ter intrench on their 


privileges, they muſt demand conuſance, that is, deſire 
that the cauſe may be determined before them ; for the 
defendant cannot plead to the juriſdiction : And the rea- 
ſon is, becauſe a defendant is arreſted by the King's writ. 
But within a franchiſe, where the King's writ doth not 
run, he is not legally convened, and therefore he may 
plead it to the juriſdiction. - Ee 

The pleas to the jurifſiction of the courts at H:/2ntimfler, 
according to chief baron Gbert, ares 


Ancient demeſne. Herne's Pl. 351, See title An- 
tient demelne. | | | 

Held of the King's manor. Hanſ. 103. 

Counties palatine. Ra/?. 419. Herne 7. See title 
County palatine. = 

Cinque ports. Sce title Einque ports, 


Three things are to be obſerved with reſpect to pleas 
to the juriſdiction. Firſt, They muſt be pleaded before 


any imparlance ; for by craving leave to imparl, the de- 
fendant ſubmits to the jurifdiction. 2 FH. 6. 30. 
22 H. 6. 57, Hard, 365. 1 Lut. 46. Except where 
antient demeſne is pleaded; for this may be done after 
imparlance, becauſe the lord might eh the judgment 
by writ of diſceit, and it goes in bar of the action itſelf, 
Viz. .in that court, becauſe it is coram mon judice. Se- 
condly, "The defendant muſt plead in propria perſona ; 
for he cannot plead by attorney without leave of the court 
firſt had, which leave acknowledges their juriſdiction g 
for the attorney is an officer of the court ; and if he put 
in a plea by an officer of the court, that plea muſt be 
ſuppoſed to be put in by leave of the court. 'Thirdly, 


The defendant muſt make but half defence. See title 


IT. Pleas in abatement to the perſon of the plaintiff. 
And here are the following "dns VIZ. fn 
3- Alienage, g. Premu- 
nire z and 5. Recuſancy ; which may be pleaded in abate- 
ment of the writ, and the plaintiff ſhall not be anſwered 
until he hath removed them ; and therefore by the an- 


tient law he was ſaid to loſe /iberam legem, becauſe he 


was not red7us 7n cur', until he had removed ſuch impe- 
iment. | 

Firſt, Outlawry ; for until this is reverſed, for the King 
has granted his charter of porvans the plaintiff is out of 
hy proton of the law ; becauſe he would not be ame- 
nable and attendant to the law, and ought not to have 
any privilege from it z but none ſhould be outlawed un- 
til after the exigent be returned ; for the enquiring after 
him in the county is in order that he may appear ; and 


therefore if he does appear at the return of the exzgent 


the law is fatisfied, and the outlawry muſt not be re- 


| corded againſt him, Lit. ſeft, 197. Dy. 28, 222. 


Afr. 49. Br. Nonability 25, 2 «© _ 

But this diſability is uy pleadable when the plain- 
tiff ſues in his own right ; tor if he ſues #2 auter droit, as 
executor or adminiſtrator, or as mayor with his com- 
monalty, outlawry ſhall not diſable him; becauſe the 
perſon whom he repreſents has the privilege of the law. 

o. Lit. 128, Nor when the plaiatiff brings a writ of 
error to reverſe an outla | 
nor at any fſtranger's ſuit, diſable him; tor if he were 
outlawed at ſeveral mens ſuits, and one ſhould be a bar 
to another, he could never reverſe any of them. The 
outlawry it{clf is no objection ; for that would be exceptis 
ejuſdem rei cujus petitur aiffalutia : Nor is another outlawry 
pleadable in bar to ſuch writ of error; for then two er- 
roneous outlawries would be NO and therefore 
that is tantamount to exceptio zjuſuem rei cujus petitur diſ- 
olutio. Co, Lit. 128, Det. Platt, 4 Min 4 

Outlawry does not entirely abate the writ, but is only 


a temporary impediment that diſables the plaintiff from 


proceeding ; for upon obtaining}a charter of pardon, or 
reverſing the outlawry, he is reſtored -to his law, and 


hal} 


wry, ſhall outlawry 1n that ſuit, 
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cation, muſt be ſhewn; and though 


AB A. 

ihall oblige the defendant to plead to the ſame writ, Co, 
Lit, 128. Det, Placit. 397. MR Ne ; 
' As outlawry is a dilatory plea, when i is pleaded in 
another court than where the ng % ued, the de- 
fendant muft bring it in immediately, For this being in 
delay, if the court ſhould give time and it ſhould not be 
brought in, then the delay of juſtice would be from the 
court ; and ſince there is a way of having it immediately, 
by producing it under the great ſeal, no time ſhall be 
ven to bring it /ub pede figilli ; but otherwiſe when it 
n the ſame court; for then the record is already in 
court. Dot. Placit. 393. Stamf. 103. Fitz. Coron. 233. 
In pleading outlawry in diſability in another court, the 
antient way was to have the record of the outlawry itſelt 
ſub pede figilli by certiorari and mittimus ; but this being 
very expenſive, it is now ſufficient to plead the cap:as 


 utlagatum under the ſeal of the court from whence it it- 


ſues ; for the iſſuing of execution could not be without 
the judgment ; and therefore ſuch execution 1s a proof to 
the court that there is ſuch a judgment, which is a proot 
that the defendant's plea of matter of record is proved 


by matter of record ; and therefore appears to the court 


not to be merely diJatory ; and therefore on ſhewing ſuch 
execution, if the plaintiff will plead zu tel record, the 
court will give the defendant a day to bring it in. Co. 
Lit. 128. Dod. Placit, tit. Outlawry. But where ex- 
communication is pleaded, it is not ſufficient to ſhew the 
writ de excommunicato capiendo under the ſeal of the 


' court; for the writ is no evidence of the continuance 


of the excommunication, ſince he may be aſloiled by the 
biſhop, and that will not appear in the king's, court, 
becauſe ſuch aſſoilment is not returned into the king's 
court from whence the /ignificavit is ſent. But the re- 
verſal of the judgment of outlawry muſt appear in the 


fame court where the outlawry is returned ; and therefore 
' the iſſuing of the execution is a ſtrong proot of the 


continuance of the judgment ; and if it is denied on the 
other ſide, they will give him a day to maintain his 


plea; but in cafe of an excommunication, the iſſuing 


the writ is no certain proof of excommunication, even 
at the time of iſſuing the writ z for he might be aſloiled 


between the /ignificavit and the iſſuing the writ de ex- 


communicato capiendo ; and therefore there muſt be a corti-' 
ficate under the ſeal of the biſhop to maintain the plea, 


fince it is dilatory ; and the court, on ſhewing only the 


writ de excommunicato capiendo, have no ground to give 
the defendant time ; beſides, it is below the dignity of 


the court to write to the biſhop to ſatisfy dilatoriesz and 
there is no way by certwrars or mittimus to bring it in. 


Fitz. Cor. 233s 12 £, 4. 16, Da. Placit, 396. 


Outlawry in a county palatine cannot be pleaded in 
any of the courts of /7;/inun/ter ; for he is only ouſted of 


his law within that juriſdiction, and it ſhall not extend 


to diſable a man in another county where they have no. 


power ; for the county pa/atine being a royal juriſdiction 


within bounds, the loſing the privileges ob law within 


that juriſdiction, can be no diſadvantage to him in another 


county ; and if he does not live within the palatine juril- 


dition, he is not obliged to attend there, But it ſeems. 
that outlawry in the county palatine of Lancaſter may be 


Pleaded in the courts of J/?min/ier ; becauſe that county 
was ereted by act of parliament in the time of £4. 3. 
but Durham and Chefter are by preſcription, Fitz. Coron. 
233. 12 Ed. 4. 16. Dog. Placit. 396. | 

2. Excommunication, This cannot be pleaded after 
neral imparlance; for thereby the plaintiff is admitted to 


be a good plaintiff ; but after a ſpecial imparlance it may 


be pleaded. When excommunication is pleaded, the 
biſhop's letter under his ſeal, witneffing the excommuni- 
the plaintiff cannot 
deny the plea, yet the writ ſhall not abate, but the de- 
fendant eat inde fine die ; becauſe the plaintiff upon pro- 
ducing his letters of abſolution, ſhall have a re-cummans 


' or re-attachment. Zr. ſcdt,-203. 8 Go. 68, 


Excommunication is a good plea to an executor or ad- 


miniſtrator, 'though they fue i auter dro; and the dif- 


ference between this and outlawry is, that an .excommu- 
nicate perſon is excluded from the body of the church, 


and is incapable to lay out the goods of the deceaſed to. 


A B A 


pious uſes 3 but the outlaw, though incapable of law fot 
| his own benefit, may be allowed to do all charitable ac- 
| tions for the | ſoul of the deceaſed; and it is one of the 
ettcts of excommunication, that he cannot be procurator 
or attorney for any other perſon ; and therefore cannot 
repreſent the deceaſed, Co, Lit. 134. 43 E. 3. 13. 
Thel. 11. ; nee | 

Excomrhunication is no plea on a gui tam, becauſe it 
is for example, and the ſtatute having given the informer 
an ability to ſue, and not excepted ' excommunicated 


perſons trom the liberty of informing, he is enabled to 


lue by the ſtatute, notwithſtanding the cenſures of the 
church. 12 Co. 61. | 

When prohibition is brought againſt the biſhop, and 
he pleads excommunication 3b, the plaintiff, and in 
the excommunication there is no cauſe of ſuch excommu- 
nication ſhewn, this is no good plea; for in ſuch caſe it 
will be intended, that the excommunication was for en- 
deavouring to hinder the biſhop's proceeding by application 
to the temporal court ; and if ſuch excommunication were 
allowed, it would deſtroy all prohibitions, and the plea 
of excommunication in this caſe is exceptio ejuſdem rei 
cujus petitur difjolutio. Thelo, 10, It. 28 E. 3. 27. 
8 Co. 68. Cs =S | 

In an aQion brought by the bailiffs and commonalty, 
the defendant ſhall not plead excommunication in the 
bailifts ; becauſe they ſue as a corporation, and a corpo- 
ration cannot be excluded from the communion of the vi- 
fible church. Thele. 11. 30 £. 3. 4+ Co. Lit. 134. 

When excommunication 1s pleaded in the plaintiff he 
{hall not reply, that he has appcaled from the ſentence ; 
tor the ſentence is in force until it is repealed, and whilſt 
it is in force. he cannot appear in any of the courts of 
juſtice ; but he may reply that he is abſolved, fur then his 
diſability is taken away. Bro. Excom. 3. 3 Bulſ. 72. 
20 H, 6. 25. Rail. 226. NS, 

In the times of popery, excommunication certified b 
the pope, or delegates commiſſioned by him, did not if. 
able the plaintiff; becauie the courts had no perſon to 
whom they ſhould write to have him affoiled. And it 
ſeems by this, that if the ſentence be a nullity, as if they 
excommunicate for a temporal offence, the King's court 
will write to the biſhop to aſſvil him; and when the 
plaintiff brings in the letter of abſolution, the cpurt will 
oblige the detendant to plead in chief. Bro. Excom, 17. 
1 Kol, Abr. 883. 14 Hen, g. 14+ DT 

The court will not receive the certificate of excom- 
munication of one biſhop from another, becapfe th 
mutt have the certificate fram the biſhop whoſe ſubje 
he was ; and he might baye been afloiled by his @wn or- 
dinary after the firſt certifigate to the biſhop. Bro. Ex- 
com. Fitz, Excom.. 8 Co. 68. Lo. Lit. 134. Nor will 
they receive a certificate ; becauſe he may {tapd aflgiled 
by the preſent ordinary that now is, after the deceaſe of 
the biſhop who has certified ; -and the court will not re- 
ceive any. certificate, 'but from ſuch perſon to. whom they 
can write to aſloil, Bro. Exeom.. 21. Fitz. Excom. 26. 

3 Alienage, It may be pleaded in abatement in an 
action real, perſonal or mjx'd, that the defendant or plain- 
tiff is an alien, if he be an alien enemy, Co. Liz. 129.5. 
But an alieg in league ſhall, maintain perſonal actions ; 
otherwiſe he would yot be able.to merchandiſe and trade 
amongſt us, But he ſhall. not maintain real or mix'd 


ge | actions, becauſe there is no neceſſity that he ſhould fettle 


amongſt.us. Co. Lit. 129. 4, Yolo. 198. 1 Bulftr. 134. 
I alienage be pleaded to an alien in league, that muft he 
in diſability of the plaintalf ; þut.if it'be toan alien enemy, 
it:may be.pleaded to the ation ;. becauſe i is forfeited to 
the king, as a reprizal tor the damages committed by the 
mon in enmity with him. Bro. Denizen 3x0. Co. 
Lit. 129: þ. See title Aliens,  - 
| 4+ 1 Premunire. Perſons ,attainted of premunire are 


| incapallle gf bringing any-aftian:; for they axe gut of the 


protection, of the law. 4it. /e&. 499. Go. Lit, 129. 

See title Praemwue, 1 We 
5. Papib raamfarcy. This diſability of popiſh xgecuſancy 

convicts .is by ſtat. 3. Fac. T. c. 5. which\difables to aj! 


pony AS ExXCOmmunication, except [Where the ſugs for 
| lands, 
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lands, tenements, leaſes, annuities, rents, and heredita- 
ments, or for the illues and profits thereof, which are 
not to be ſeized into the King's hands, his heirs or ſuc- 


| cellors, 1 


[IT. Pleas in abatement to the perſon of the © defendant, 
Under this head it will be neceſlary to conſider the privi- 
lege that the courts at 7/e/imin/ter give to all ſuitors in 
general, and their own officers and ſervants in particular. 
As the courts of juſtice are open to all ; ſo the law pro- 
tects the perſons of thoſe who come to attend them both 
in going thither and returning. But in this caſe the de- 
fendant mult appear in perſon, that the court may exa- 
mine him, and that they may be fatished -upon his oath, 
that he was either proſecuting or defending ſome ſuit 
pending in that court, when he was arreſted. 2 Roll. Ab. 
272. 2 Hen. 7.2, 1 H. 6. 3. 38 H. 6. 30. Soif 
the court gives either plaintiff or defendant leave to go 
after evidences in any cauſe depending in that court, and 
he be arreſted, he ſhall have privilege. 2 Roll. Abr, 272. 
13 Hen. 4. t. The courts not only protect the parties 
themſelves, but all witneſſes are protected eundo et rede- 
undo ; for ſince they are obliged to appear by the proceſs 


_ of that court, they will not ſuffer any one to be moleſted, 


whilſt he is paying obedience to their writ. 8 Afoor 66. 

The particular privilege, which the officers of each 
court enjoy, is not to be drawn out of their own court, 
to be impleaded elſewhere ; for as their attendance is con- 


| Nantly to diſpatch the buſineſs of the court to which they 


belong, if they might be ſued in any other place, their 
cauſes muſt ſuffer, becauſe they could not be ſpared from 
their own court to defend them. 2 KRoll. Abr. 272. 
1 Lutw. 44, 639. Yaugh. 155. 2 H. 7.2. But this 
is to be underſtood, when the plaintiff can have the ſame 
remedy againſt the officer in his own court, as in that 
where he ſues him ; for if money be attached in an at- 
torney's hands by foreign attachment in the ſheriff's court 
in Lendon, he ſhall not have his privilege ; becauſe in this 
caſe the. plaintiff would be remedilels. For the foreign 


attachment is by the particular cuſtom of London, and 


does not lie at Common law ; ſo that if the attorney 
ſhould have his privilege, the plaintiff ſhould be without 
his redreſs. 1 Saund. 67, 68. So if a writ of entry, 
or other real action be brought againſt an attorney of 
the King's Bench, he cannot plead his privilege ; becauſe, 
if this ſhould be allowed, the plaintiff would- have a right 
without a remedy ; for the King's Bench hath not cogni- 
zZance of real actions. 1 Saund. 67. 
But the privilege, which the court indulges their officers 
with, is reſtrained to the ſuits only which they bring in 
their own right; for if they ſue or are ſued as executors 
or adminiſtrators, they then repreſcat common perſons, 
and are to have no pos Fob. 177. | For more 
matter concerning the privilege of attornies, ſee Law of 
Attornies and Solicitors, chap. 8. 

Miſnomer is a good plea in abatement ; for ſince the 


names are the only marks and indica of things that hu- 


man kind can underſtand each other by, if the name be 
omitted or miſtaken, there is a complaint againſt no body. 
But though a defendant may, by pleading in abatement, 
take advantage of a miſnomer when their is a miſtake in 


the writ or declaration, as to the name of baptiſm or 


ſurname ; yet in ſuch a plea he muſt ſet forth his right 
name, ſo as to give the plaintiff a better writ. - Finch, 363. 


o Hen, 5, 1, One defendant cannot plead —_ of 


His companion ; for the other defendant may admit him- 
ſelf to be the perſon in the writ. x Zutw. 36., The 
defendant, though his name be miſtaken, is not obliged 
to take advantage of it; and therefore if he be impleaded 
by a wrong name, and afterwards impleaded by his right 
name, he may plead in bar the former judgment, and 
aver that he is ana et eadem perſona, Gilb, H, C. 218. 
In caſe of felony at Common law, if a perſon were in- 
dicted” by a wrong name, he could not plead 1mſnomer, 
but was obliged to plead to the felony. For the fact being 
ſworn againſt the party preſent, it was thought there 
could be no injury by the miſnomer, as might be where 
the party appeared by attorney z and felons generally go 


| by no certain name, nor have they any fix'd habitation, 
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But this is altered by the ſtatute of additions, viz. 1 Fez, 
5+ c. 5. which was made to prevent the inconvenience 
of troubling one perſon for another.. See Cro. Car. 104.. 
21'E., 4. 72. 2 Injtl. 8750, 1 Sid. 40. Lit. Rep. 8. 
In criminal caſes, the party accuſed may take advantage 
of miſnomer, or the want of addition, but yet muſt plead 
over to the felony : But though ſuch plea be found for 
him, he is not to be diſcharged, but muſt be indicted 
over again ; neither ſhall ſuch plea, if found againſt him, 
be peremptory, but he ſhall be tried on his plea in chief. 
2 Hawk, P. C. 186. Allo the ſtate, place of abode and 
dignity of the -perſon impleaded is neceflary to be ſet forth 
in judicial proceedings, leſt an innocent perſon, by having 
the ſame name with the real defendant, ſhould ſuffer ; and 
therefore the ſtat. x Her. 5. c. 5, enacts, that in all per- 
ſonal' ations, appeals and indictments, | there ſhall be 
added to the name of the.defendants, their eſtates, degrees, 
miſtery and place of abode. See titles Addition and 
Miſlnomer, 


IV. Pleas in abatement to the count or declaration. The 
firſt a, after the appearance of the parties, and the ad- 
mittance of the juriſdiction, and the abilities of both par- 
ties, 1s that the party ſuing counts or declares : and atter- 
wards the party impleaded may demand oyer of the writ : 
and then, if there be any fault or inſufficiency in the count - 
for a. cauſe apparent in itſelf, or if there be a variance be- 
tween the count and the writ, or between the writ and 
a record, ſpecialty, &c. mentioned in the count, the 
party impleaded ought to ſhew it, and plead. Thel. [:b. 10. 
Cc I, feft, 5, Fitz, Count 27. If the declaration varies 
from the writ, as by laying the cauſe of action in the 
reign of a preſent king, where the writ ſuppoſed it to 
have been in the reign of a former king z or by giving 
the defendant a name different from that in the writ. As 
where the writ calls him A. B. of London, Alderman, 
and the plaintiff declares againſt him as A. B. of London, 
Eſq; or where the declaration is otherwiſe defeClive, in 
not purſuing the writ, or not ſetting forth the cauſe of 
action with that certainty which the law requires, or 
laying the offence in a different county from that in which 
the writ was brought. | 

 V. Pleas in abatement to the writ, The law is very 
ſtrict in obliging men to keep up to the legal forms it 
preſcribes; and therefore in the writ, which is the foun- 
dation of the whole proceeding, requires that certainty 
and exaCtneſs, as that no. perſon ſhould be arreſted or 
attached by his goods, unleſs there appears ſufficient 
grounds to warrant ſuch proceedings ; ſo that if the writ 
vary materially from that in the Regi/ier, or be defetive 
in ſubſtance, the party may take advantage of it. See 
5 Co. 12. 9 H. 7. 16. 10 Ed. 3. 1. 2 Infl. 662. 
Hob. 1, 51, 52, 80. Carth, 172, See title Writ, 


VI. Abatement by demiſe of the King, marriage or death 
ps At Common law all ſuits depending in the 

ing's courts where diſcontinued by the dezth of the King; 
ſo that the plaintiffs were obliged to commence new ac- 
tions, or to have re-ſummons or attachment on the former 
proceſſes, to bring the defendant in ; but to prevent the 
inconvenience, expence and delay which this occaſioned, 
the ſtatutes of 1 '£4.'6 c. 7, 7 & 8 Will. 3. c. 27. 
and 7 Ann. c. 8. which ſee under title | . 

If a writ be brought by 4. B. as baron and feme, 
whereas they were 'not married until the ſuit depended, 
the defendant may plead /this in abatement ; for though 
they cannot have a writ in any other form, yet the writ 
ſhall abate, becauſe it was falſe when ſued out. Fitz. 
Brief. 476. If a writ be brought againſt a feme covert 
as ſole, ſhe may plead her coverture ; but if ſhe neglects 
to do it, and there is. a recovery againſt her as a feme 
ſole, the huſband may avoid it by. writ of error, and may 
come in at any. time and plead it. Latch. 24. Style 
254, 260. 2 Roll, Rep. 53. If an ation be brought in 
an inferior court againſt a feme ſole, and pending the 
ſuit ſhe intermarries, and afterwards removes the cauſe 
by habeas corpus, and the plaintiff declares againſt her as 
a feme ſole, ſhe may plead coverture at the-time of ſuing 
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the habeas corpus ; becauſe the proceedings here are de novs ; 
and the court takes nu notice of what was precedent to 
the habeas corpus ; but upon motion on the return of the 
habeas carpus, the court will grant a procedendo. For 
though this be a writ of right, .yet where .it is to abate 
a rightful ſuit, the court may refuſe it ; and the plaintiff 
| had bail below to this fuit, which by this contrivance he 
is ouſted- of, and poſlibly by the ſame means of the debt. 
1 Salk, B. = Oh 
As to pleas in abatement by the death of parties, the 
eneral rule is, that whenever the death of any party 
| cn pending the writ, and yet the plea” is 'in the 
ſame condition as if ſuch party were living, there ſuch 
death makes no alteration. For where the death of the 
parties makes no change of proceeding, it would be un- 
reaſonable that the ſurviving parties ſhould make any 
alteration in the writ ; and it would be abſurd, that 
what made. no aiteration ſhould change the writ and the 
procels..  &. Hi. C. P. 242," -..- -. Ay OO SOL akt 
By ſtature 8 & 9g /7Ul. 3. c. 11. ett. 7, it is enacted, 
« that if there be two or more plaintiffs or defendants, 
and one or more of them ſhould die, if the cauſe of ſuch 
ation ſhould ſurvive to the ſurviving plaintiff or plain- 
riffs, or againſt the ſurviving defendant or defendants, 
| the writ or action ſha!l not be thereby abated ; but ſuch 
death being ſuggeſted upon the record, the aCtion ſhall 
proceed at the ſuit of the ſurviving plaintiff or plaintiffs, 
againſt the ſurviving defendant or defendants,” Before 
this ſtatute it was held, that if there were two exe- 
cutors, and they brought an action of debt, and one of 
them died, that the writ ſhould not abate; for in this 
caſe ſummons and ſeverance lies, after which the one 
executor does not proceed for a moiety, but for a whole, 
_ as repreſentative of the teſtator. Cro, £/iz. 552, Co. 
| Lit. 139. 1 Leon. 44. So in a quare impedit, by two 
jointenants, and one is ſummoned and ſevered, and the 
ſevered perſon dies, the writ ſhaj}l not abate, becauſe the 
advowſon is an intire thing, and he proceeded for the 


whole, after the ſeverance ; and ſo he may after the death 


_ of the ſevered jointenant., Dyer 279, 
| If there were ſeveral defendants in the original aCtion, 


and one died, the writ did not abate; becauſe there being | 


a joint demand, it ſurvives againſt the refidue ; but in this 
cale there muſt be a ſuggeſtion on the roll, becauſe it 
would be error to give judgment againſt a deceaſed perſon. 
Hard. 151, 164. Style 299. F- Mad. 249. Cre. Car. 
426. 1 Fones 367. 1 Rol. Abr. 756, 1 Show, Rep. 
* 286, Butin a writ of error, if there be ſeveral plain- 
tiffs, and one dies, the writ ſhall abate, becauſe the writ 
of error is to ſet perſons in /latue quo, before the erroneous 
_ judgment given below; and they that are plaintiffs in 
error were diſtinct ſufferers in the judgment, ſince there 
Might be different executions iſſued thereupon, and dif- 
ferent heirs were made by ſuch judgment, on the lands of 
each of them; and by conſequence the ſurvivor cannot 
proſecute the writ of error for the whole waſte, leſt by a 
Colluſive perſuaſion, or by negligence or deſign he ſhould 


hurt the repreſentative of the deceaſed. Bridg. 78. Yelo. 


208, 212, 213. 10 C9. 135. 1 Lent, 34. 1 Sid. 419. 
ont, But if any of the defendants in error die, yet all 
things ſhall proceed, becauſe the benefit of ſuch judgment 
goes to the ſurvivor, and he only is to defend it. 81d. 
419. Yelv. 208. In an audita guerela, by two, the 
geath of one ſhall not abate the writ; for the ſurvivor 
| Is :0t to be reſtored to any thing he has loſt, but to diſ- 
Charge himſelf of the execution ; and thereupon, - not- 
withſtanding the death of the other, he may proceed for 
a diſcharge 7 foto for himſelf. 1 Vent. 34. 3 Hen. 7. 1. 
3 44d. 249. bf there be ſeveral perſons named as 
plainiifs in the writ, and one of them was dead at the 
gime of purchaſing the writ, this may be pleaded in 
abatement ; becauſe it falſifies the writ; and becauſe the 
right was in the ſurvivors, at the time of ſuing the writ, 
and the writ not accommodated, as the caſe was. 20 
Hen. 6. 30. 18 E. 4.1. 2 H. 7. 16. 1 Brown. 
3» 4+ Clift. Ent, 6. Raſt. Ent, $4 | 
By flat. 17 Car. 2. <, 8. (made perpetual by 1 Fac. 2. 
c. T7.) it is enacted, that the death of either of the par- 


 - ties between yerdict and judgment, ſhall not be alledged 
Vor. I, 
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. for errot, ſo as judgment be entered within two terms 
after ſuch verdict, | Bo: 

By ſtat. 8 & 9g I/ ill, 3. c. 1x. feft, 6. it is enaQed; 
that if any plaintiff happen to die after an interlocutory 
judgment, and before a final judgment obtained therein; 
the ſaid attion ſhall not abate by reaſon thereof, if ſuch 
action might originally be proſecuted or maintained b 
the executors or adminiſtrators of ſuch plaintiff; and if 
the defendant die after ſuch interlocutory judgment, and 
before final judgment - therein obtained, the ſaid ation 
ſhall not abate, if ſuch action might originally be proſe- 
cuted or maintained againſt the executors or adminiſtrators 
of ſuch defendant and the plaintiff; or if he-be dead after 
ſuch interJocutory judgment, his executors or admini- 
ſtrators ſhall and may have a ſcire facias againſt the de- 
tendant, if living after - ſuch interlocutory judgment ; or 
if he die after, then againſt his executors or adminiſtra- 
tors, to ſhew cauſe why damages in ſuch ation fhould 
not be afleſied and recovered by him or them ; and if 
ſuch defendant, his executors or adminiſtrators, ſhall ap- 
pear at the return of ſuch writ, and not ſhew or alledge 
any matter ſufficient to arreſt the final judgment ; or 
being returned, warned, or upon two writs of ſcire facias 
it be returned, that the defendant, his executors or ad- 
miniſtrators had nothing whereby to be ſummoned, or 
could not be found in the county, ſhall make default, 
that thereupon a writ of enquiry of damages ſhall be 
' awarded, which being executed ang returned; judgment 
ſhall be given for the ſaid plaintiff, his executors or ad- 
miniſtrators, proſecuting ſuch writ or writs of ſcire factas 
againſt ſuch defendant, his executors or adminiſtrators 
reſpectively. Na m4 

As pleas in abatement enter not into the merits of the 
cauſe, but are dilatory, the law has laid the following re- 
{trictions on them, Firſt, By the ſtatute of 4 & 5 Am, 
cap. 16. for amendment of the law, no dilatory plea is to 
be received unleſs on oath, and probable cauſe ſhewn to 
the court. Secondly, No plea in abatement ſhall be re- 
ceived after a reſpondeas ouſter, for then would they be 
pleaded mn infinitum, 2 Saund, 4x Thirdly, That they 
are to be pleaded before. imparlance. See Yelv. 112. 
1 Lutw. 46, 178. 2 Lutw. 1117. Doe. Pla, 224. 
Fourthly, That when iflue is joined on them, if it be 
found againſt him who pleads ſich dilatory plea, it ſhall 
be pereniptory. 2 - Rep. 42. 6 Med. 236. 

Abatamentum, (from abate) Is an entry into lands by 
interpoſition ; that is, when a perſon dies ſeiſed, and another 
who has no right enters before the heir. Co. Lit. 277. a. 
— Abator, Is he that abateth, that is, intrudeth into a 
houſe or land, void by the death of the former poſſ: flor, 
and not yet entered by his heir. Cowel. Old Natura 
Brev. 115. Perkins 76. 7 | 

Abatuda, Is any thing diminiſhed, Adoneta abatuda, 
is money clipt or diminiſhed in value. Du Freſne. 
Charta Simonis Comitis Leiceſtriz et Montisfortis an. 
1209. in 30 Regeſto tabularii regii, ch..44. Si tempore 
folutionis has moneta Melgorienſis fuerit abatuda ſeu deteria- 
rata, &c, Cowel, Du Frejne. : | 

Abbacy, In Latin Abbatia, or Abbathia, is the ſame 
as to the government of a religious houſe, and the reve- 
nues thereof, ſubjeft to an abbot, as a biſhoprick is to a 
biſhop : we may call it his paternity, Talis abbatia (qua 
paternitas Latina ſermone dicitur) funditus removeatur. 
Cancil. Meldenſ. anno dom. 845. cap. 10. This word is 
uſed in ſome of our antient grants, particularly arine 
34 & 35 Hen. 8. in a grant of the Counteſs of Pembroke, 
Sctant, Sc, guod ego Iabella Comitifſa Pembr. uh falute 
anime mee, &c, Dedi Deo et abbatiz de Nutteleg totam 
roms Juxta predifttam abbatiam, &c. Cowel, Du 
Tefne. | EO, 

Abbat, or Abbot, A4as in Latin, in French abbe, 
in Saxon abbud, is a ſpiritual lord or governor, having 
the rule of a religious houſe. Some learned men derive 
it from the Syriack abba, pater. Fuftinian's Novel Con- 
flitut. 115. ſe, vxnoxmov, terms him archimandrita ; 
others canobiarcha, or archimonachus, Of theſe abbots 
here in England, ſome were eleCtive, ſome preſentative : 
ſome were mitred, and ſome were not. Such as were 
47 had epiſcopal authority within their limits, bei 


| 


exempt 
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exempted from the juriſdiction of the dioceſan ; but the 
other ſort of abbots were ſubject to the dioceſan in all ſpi- 


| ritual government. The mitred abbots were lords of par- 


liament, and called abbors ſovereign, and abbots general, to 
diftinguiſh them from the other abbots. And as there were 
abbots, fo there were alſo [rds ; mes who had exempt juriſ- 
dition, and were likewiſe lords of parliament. Some reckon 
twenty-ſix of theſe lords abbots and priors that ſat in parlia- 


Abbots and Priors, 


1. Abbot of St. Auſtin's in Canterbury, 
. Abbot of Ramſey, | 
. Abbot of Peterborough. 
. Abbot of Creoyland. 
. Abbot of Eveſham. 
Abbot of St. Benet de Hulma. 
Abbot of Thornby.' 
. Abbot of Colcheſter. 
- Abbot of Leice/ter. 
I0. Abbot of Winchcomb. 
It. Abbot of Wtminſter. 
12. Abbot of Cirence/ter. 
13. Abbot of St, Albans. 
14. Abbot of St. Mary York. 
15. Abbot of Shrewſbury. 
ib. Abbot of Selby. 
17. Abbot of St. Peter's Gloucefter. 
18. Abbot of Malmeſbury. 
19. Abbot of J/altham. 
20. Abbot of Thorney.. 
21. Abbot of St. Edmmd's. 
22. Abbot of Beaulieu, 
23. Abbot of Abingdon. 
24. Abbot of Hyde. 
25. Abbot of Rading, 
26. Abbot of Glaſtonbury. 
27. Abbot of Ojney. 
28. Piior of Spalding. : 
. Prior of St. Fohn's of Jeruſalem, 
30. Prior of Lewes. | : 


© cw Onpwy 


ry 


anno 4 Ed. 3. (in dorſo cia 
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ment. Sir Edward Coke ſays, there were twenty-ſeven 


parliamentary abbots, and two priors. Co. Lit. 97. In the 
parliament 20 R. 2. there were but twenty-five abbots, and 
two priors : But in the moporis to parliament at Winton, 

auſo ejuſuem an, membran. 41.) 
more are named ; to which I have added the founders out 
of the Monaſticen Anglicanum, 


Founders names. 


Athelbertus Rex, anno 602. 
Ailwinus Semi-rex, 969. 

Fulferus Rex, 664. 

Ethelb. Rex Mercia, 726. 
Egwin, Epiſc. Wigorn. 708. 
Canutus Rex, anno 1026. 

Wil. Albemarle Sub Hen. 2. 

Eudo Dapifer, Hen. 1. | 
Rob. Buffs, Comes Leic. 1141. 
Kenulphus Rex Merce, 789. 
Seabert Rex Occid. Sax, 604. 
Henricus Primus, 1133. 

Offa Rex Meraz, 795. 

lanus Comes Britannia, 1088- 

Roger. Comes Montgom. 1081. 
Gulielm. Conqueſtor, 1078. - 
 Offric. Rex Northumb. 700. 
Maidulfus Hibern. Scot. 648. 
Haraldus Rex, 1030. 
Etbelwoldus, et Edgarus Rex, 972. 
Canutus Rex, 1020. 

Fohannus Rex, Anno Regia 6. 

C:/ſa Rex, An. 675+ | 
Aluredus Rex, 922. 

Henricus Primus Rex, 1125. 

Inas Rex Occid. Rex. 708. 
Rob. Fitz-Nigel Doily, 1129. 

To. Talbois, Com. Andegav. 1074. 
Fordanus Briſet et Ux. ejus, 1100. 
 #ill. de Warren, Primus Comes Sur, 1078. 


. To which were afterwards added, 


31. Abbot of St. Auſtin's Bri/lall, 
32. Abbot of Bardeney. 
33- Prior of Semplingham. 


To theſe alſo Henry the eighth added the abbot of Tavi- 


fack. And in the ze/te to Magna Charta, the names of 
ſome other abbots are inſerted, among the great men of 


the realm. An abbot with the monks of the ſame houſe 
were called the Convent, and made a corporation. But 
the abbot was not chargeable by the act of his predeceſlor, 
unleſs it were under the common ſeal, or for ſuch things 
as came to the uſe of the houſe or convent. Terms de la 


ley 2. By ſtatute 27 Hen. 8. c. 28. All abbeys, mona- | 


ſteries, priories, &c. not above the value of 200/. per ann. 
were given to the King. Anno 28 Hen. 8. the reſt of the 
abbots, &c.. made voluntary ſurrenders of their houſes, to 
obtain favour of the King : And anno 31 Hen. 8. a bill 
was brought into the houſe to confirm thoſe ſurrenders ; 
which paling, compleated the diflolution, except the hoſ- 
pitals and colleges, which were not diſſolved; the firſt, till 
the 33d, and the laſt til] the 37th of Hen. 8. when com- 
miffioners were appointed to enter and ſeize the ſaid 
lands, &c, Cowel, FOR 
Abatis, (derived from aGar®-, bardus, vel Nlupidus) an 
avener or ſteward of the ſtables. The word was ſome- 
tunes uſed for a common hoſtler ; being pronounced ſhort 


in the middle. ſyllable, which diſtinguiſhes it from the 


genitive of abbas, an abbot. As in this old line, 
Abbatis ad canan, dat equis abatis avenam. Cowl, 
Spelman. Du Freſne. ; 
Abbettor, See Aber. 
Abbrochment, See Abrechment. 


Abbuttals, (from the French aboutir, to border upon) 
are the buttings and boundings of land either to the eaſt, 


weſt, north or ſouth, ſhewing on what other lands, rivers, 


highways, or other places it does abut : As in Cro. Fac. 


Henricus Secundus Rex. 
Rex Ethelredus, 7124 | F 
Sanftus Gilbertus, 1131. 


184. The plaintiff hath failed in his abbuttals, that is, in 
ſetting forth how the land is abutted and bounded. Camb-. 
den ſays, that limits were diſtinguiſhed by hillocks raiſed 
on purpoſe, which were called botentines ; whence we have 
the word butting, In a terrier, or deſcription of the ſite 
of land, the: ſides on the breadth are properly adjacentes, 
lying or bordering, and the ends only in length are abut- 
tantes, abutting or bounding : Which in old ſurveys, they 
ſometimes expreſſed by capttare, to head ; whence abut- 
tals are now called head-lands. Cowel. 

Abdicate, (from abdico) to give up right ; to reſign. 

Abdication, (abd:icatio) in general, is where a magi-_ 
ſtrate, or perſon in office, renounces and gives up the 
ſame, before the term of ſervice is expired. This word 
is frequently confounded with reſignation, but differs from 
it in that abdication is done purely and ſimply ; whereas 
reſignation is in favour of ſome third perſon. Chamb. Di, 
It is ſaid to be a renunciation, quitting and relinguiſhing, 
ſo as to have nothing further to do with a thing ; or the 
doing of ſuch actions as are inconſiſtent with the holding 
of it, On King Fames's leaving the kingdom, and abd:- 
cating the government, the lords would have the word de- 
fertion made uſe of ; but the commons thought it was not 
comprehenſive enough, for that the King might then have 
liberty of returning. Abdication Debates. The Scots called 
it forfeiture of the crown, from the verb fertefacte, For 
the abdication of King James 2. See Stat, 1 Will, & Ma. 
ſeſſ. 2. c. 2. ſeft. 7. __ 

Abditorium, (from abdere, to hide) an abditory or 
place to hide and preſerve goods, plate, or money, Or 2 
cheſt in which relicks were kept. As in the inventory 
of the church of York, don, Angl. tom. 3. p. 173. {tem 
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_ In abeyance. 
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rum cffcur, et una pixis de ebire ornata cum argento deau= 


rato. ſtem tria abditoria et tres pixides de ebore ornate 
cum cupro deaurato, Cowel. Du Freſne., 
Abeched, from the French abbecher, to feed, is an old 
word, which ſignifies to be ſatisfied. Corel, 
Aberemurder, Aberemurdrum, 
murder ; as diſtinguiſhed trom the leſs heinous crimes of 
manſlaughter and chancemedley. It is derived from the 
Saxon, ebere, apparent, notorious, and mord, murder. 
So abere theof, a notorious thief. This aberemurder was 
declared a capital offence, without fine or commutation by 
the laws of Canute, cap. 61. Irruptio in domum, et incen- 
dium, et furtum manifeſlum, et cedes publica, et donint 
proditio, juxta leges humanas ſunt inexptabilia.—HHoc ex 
feelerum genere fuit, null pretio, ettum apud Saxones neſtros, 
expiabilium : cum alia licuit pecunits commutare, ſays Spel- 
man. And in the laws of Hen. 1. c. 12, Ex his placitis 
guezdam emendantur centum ſolid”, quedam Wera, quadam 
Wita, guedam non poſſunt emendari, que ſunt Huſbreek, 
et Bernet, et Openthifthe, et Eberemorth, &c. GCowel. 
Du Freſne. Wilkins Leg. Anglo-Sax. | 
Abet, ( Abettare) from the Saxon a, an energetical arti- 
cle, and bean, to tir up, or excite, In our law it ſignihes 
as much as to encourage or ſet on. The ſubſtantive abet- 
ment, ſignifies encouragement or inſtigation. Standf. PI. 
Cr. 105. And abettor (abettator ) is an inſtigator or ſetter 
on; one that promotes or procures a crime. Old Nat. 
Brev. 21. -But both the verb and noun are always taken 
in the wor ſenſe. As abettors of murder, are ſuch as 
commajid, procure, or counfe] others to commit a mur- 
der: And in ſome caſes ſuch abett7s ſhall be taken asprin- 
cipals; in others, but as acceflaries; their preſence or 
abſence at the time of committing the fact, making the 
difference, Co. Lit. 475. Cnwel. Spelman. | 
Abeyance, hath by ſome been derived from the French 
eboyer, to bark ; but it ſeems rather to come from the 
French word bter, to gape after, or to expect. This 
word in Littleton, cap. Diſcontinuance, we find thus uſed : 
The right of fee-{imple lieth in abeyance, that is, accord- 
ing to his own interpretation, onl. in the rememberance, 


intendment and coniideration of the law. Sir Edw. Coke | 


calls it in gremio 'egis. And it is a maxim in law, that of 
every land there is a fee-ſimple in ſome man, or elſe it lies 
If a man makes a leaſe for life, remainder to 
the right heirs of F. S. the fee-ſimple is in abeyance until 
*. S. dies. Co. Lit. 342. 
feth from the grantor preſently ; though it veſts not pre- 
fently in the grantee, but is ſaid to be in abeyance. Termes 
If lands be leaſed to A. B. for life, remainder 
to another perſon for years, the remainder for years is in 
abeyance until the death of the lefſee, and then it ſhall veſt 
in him in remainder as a purchaſer, and as a chattel ſhall 


_ £0 to his executors. 3 Leon. 23, Where tenant for term 


of another's life dieth, the freehold of the ſands is in abey- 


- arcetill the entry of the occupant. Fee-fimple in abeyance 


cannot be charged until it comes 77 fe; ſo as to be cer- 
tainly charged or aliened; though by poſſibility it may 
fall every hour. Co, Lit. 378. The word abeyance hath 
been compared to what the civilians call bereditatem ja- 
centem ; for as the civilians ſay lands and goods do jacere ; 
fo the common lawyers ſay, that things in like eſtate are 


| In abeyance; as the logicians term it, in poſſe, or in under- 


ſtanding ; and as we ſay, n nubibus, that is, in conſidera- 


' tion of law. Cowel. Spelman. 


Abgatoria, Abgetorivm, the alphabet A, B, C, &c. 
Mat. Weſt. reports of St. Patrick—— Abgetoria quoque 345 
et eo amplius ſcripſit, totidem epiſcopos ordinavit. So Sir 
Fames Ware de Scriptor. Hibern. lib, 1, Baptizavit quoti- 
die homines et illis litera; legebat, et abgatorias. Cowel, 
Du Frejne. 

Abigevus, for Abigeus, (from abigo, to drive away) 
ſignifies a thief who hath ſtolen many cattle, Pwantitas 
diſcernit furem ab ping ing quod furtum fuerit ma- 
Jus vel minus, ut fi quis ſuem ſurripuit, fur erit, et fi quis 
gregem, abigevus. Bratt. lib. 3. c. 6. Cowel, Du Freſne. 
 Abiſherſing, is underſtood to be quite of amercements. 
It originally 1ignified a forfeiture or amercement ; and is 
more: properly miſhering, or miſkering, according to Spel- 
man, Old authors have termed it a freedom or liberty, 
becauſe whoever hath this word inſerted in a charter or 


plain or downright | 


In this caſe the remainder paſ- | 
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' grant, hath not only the forfeitures and amercements of 
all others within his fee for tranſgreſlions, but alſo is him- 
ſelf free from the controul of any within that compals. 
Cowel. Du Preſne. bo | aig WR 
Abjuration, (Abjuratio) Is a renouncing by oath, and 
ignifieth a ſworn baniſhment, or an oath taken to forſake 
the realm for ever. Saundf. Pl, Cor. lib. 2. cap. 40. 
Abjuration by the courſe of the Common law may be thus 
deſcribed : When a man or a woman had committed fe- 
lony, and the offender for ſafeguard of his or her life had 
fled to the ſanctuary of a church or church-yard, and, 
there, before the coroner of that place, within 40 days 
had confeſled the felony, and taken an oath for his or her 
perpetual baniſhment out of the realm into a foreign 
country, chooſing rather perdere patriam quam vitam. 
But that foreign country into which he was to be exiled, 
muſt not be among infidels. 3 [»/t. cap. 51. Abjuration 
of the realm was the party's oath before the coroner him- 
ſelf, to depart the realm for ever at the time and place ap- 
pointed for him; going the direCt way to the ſea-fide for 
that purpoſe ; ſtaying there but one flood and one ebb, 
if he can have a paſlage; and till he can fo paſs, going 
every day into the ſea up to the knees, ( Fleta ſays, up to 
the neck) to try if he can paſs over; and if he cannot 
paſs within 40 days, then to put himſelf again into the 
church as a felon, bh. Finch of Law. A man abjured 
the realm and was taken out of the highway by force, 
and put in priſon, and afterwards eſcaped, and then was 
taken and arraigned for it ; and becauſe he did not en- 
deavour to go to his port when he was eſcaped, therefore 
he was not reſtored to the way, but was hanged. For it 
was ſaid, that his life was not granted to him upon the 
abjuration, but upon condition that he ſhould go to the 
port aſſigned him with ſpeed ; and if he does not do ſo, 
he ſhall be hanged ; but if he be taken out of the way, 
he ſhall be reſtored if he prays it, if no default be in him. 
Br. Coron. pl. 144. Cites 7 Hen, 7. 7. A man 
could not abjure for petit larceny, but for ſuch felonies for 
which he ſhall ſuffer death. Br. Cor. pl. 182. But at 
laſt, this puniſhment becoming but a perpetual con- 
hnement of the offender to ſome ſanAuary, wherein, 
upon abyuration of his liberty and free habitation, he 
would chooſe to ſpend his life; as appears by ſtat. 22 
Hen, 8. c. 14. it was enacted by ſtat. 21 Jac. 1. c. 28. 
ſe. 7. that thence after no ſanQtuary, or privilege of 
ſanctuary ſhould be allowed ; whereupon this abjuration 
ceaſed : And yet the abjuration by force of the ſtatute of 
35 Eliz. cap. 1. before juſtices of peace or juſtices of 
aſlize, or by force of 35 Eliz. cap. 2. before two juſtices 
of peace or the coroner by a recuſant, remaineth ſtill; 
becauſe ſuch abjuration hath no dependence upon any 
ſanctuary. 3 1{n/l. 115, 116. cap. 51. An. abjuration 
for ever into a foreign country is a civil death ; and 
called by Lord Coke a divorce between huſband and wife ; 
and the wife of ſuch perſon may bring aions, or be im- 
pleaded during the natural] life of the huſband, which ſhe 
may not do in any other caſe. Co. Lit. 133. The form 
of the oath of abjuration was thus, according to Staund-. 
forde, * Hoc audis, Domine coronatur, quod ego ſum 
< latro bidentium, vel alicujus alterius animalis, vel ho- 
* micida unius, vel plurium, et felo domini regis Angliz. 
© Et quia multa mala et latrocinia, vel hujuſmodi in terra 
© feci, abjuro terram domini regis Angliz. Et quod 
© debeo me feſtinare verſus portum de 'tali loco quem 
© mihi Gdedifti; et quod non debeo abire de altera 
* via; Et fi faciam, volo quod fim captus ficut latro et 
© felo domini regis ;. et quod ad talem locum diligenter 
uzram tranſitum, et quod non expeCtabo illic, nift 
> whos et refluxum, fi tranfitum habere potero ; et niſi 
tanto ſpatio tranfitum habere potero, ibo quolibet die 
in mare uſque ad genu, tentans tranfire : Et ni hoc po- 
tero infra 40 dies continuos, mittam me iterum ad ec- 
cleſiam ficut latro et felo domini regis : Sic me deus ad- 
juvet,” &c. For the abjuration oath to be taken, ſee 
ſtat. 13 Wl. 3. cap. 6. 6. Ann. t. 7. ſet?. 20. 
Abolition, A deſtroying, effacing, or putting out of 
memory : It is the leave given by the King or judges to 
a criminal accuſer, to defiſt from farther proſecution : 
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Inſlitute aftionis peremptio, See ſtat. 25 Hen, 8. c. 21. 


Cowel, A 
Abridge, 
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Abridge, (from the French abbreger) Signifies to make |. 


| ſhorter in words, fo as to retain the ſenle or ſubſtance. 


But in the Common law it ſignifies particularly the ma- 
king a declaration or count thorter, by taking away or 
ſevering ſome of the ſubſtance from it. For example, 
a man 1s ſaid to abridge his plaint in afſize ; and a woman 
her demand in action of dower, where any land is put into 
the plaint or demand, which is not in the tenure of the 
tenant or defendant. For if the defendant pleads non- 
tenure, joint-tenancy, &c. in abatement of the writ, the 
plaintiff may leave out thoſe lands, and pray that the te- 
nant may anſwer to the reſt. The reaſon of this abridg- 
ment of the plaint is, becauſe the certainty is not {et 
down in ſuch writs, but they run in general : And though 
the demandant hath abridged his plaint in part, yet the 
writ will be good for the remainder. Cowel, Brook. tit. 
Abridgment. By ſtat. 21 Hen, 8. cap. 3. The plaintiff 
in affiſe may abridge his plaint of any part whereunto a 
bar 1s pleaded, without prejudice to the reſidue ; in like 
manner as he might do in caſe the plea in bar had been 
made to any certainty or number of acres. 

Abridgment, ( Abbreviamentum) A large work con- 
tracted into a narrow compaſs. Abridgment of a plaint, 
ſee Abridge. - _ | | 
 Abrogate, Abrogare, To diſannul or repeal ; as to ab- 
rogate a law, that is, to lay aſide, or repeal it. This 
word is uſed in the ſtat. 5& 6 E4. 6. c. 3. 

Ablentees, A parliament ſo called, held at Dublin, 
zo May, 28 Hen. 8. and mentioned in letters patent, 
dated 29 Hen. 8. Cowel. Bee 4 Inſt. 354. | 
 Abſolve, (Ab/olvere) To abſolve a perſon excommu- 
nicated, is to deliver or ſet him free from an excommu- 
nication. See Alloile. | 

Abſolution from Rome. See Bull, | 

Abloniare, To deteſt, ſhun or avoid. It was uſed by 
the Enelifh-Saxons in the oath of fealty ; as in the form 


_ of the oath among the Saxons recorded by Mr, Somner : 


In ile Deo, pro quo ſanetum hoc ſan#tificatum ef!, vols eſſe 
wiunc domino mieo fidelts et credibilis, et amare quod amat, 


_ ot abloniare quod abſoniat, per Dei rettum, et ſecuii com- 
petentiam, Coel, Du Freſne. | 


Abuttals, See Abbuttals, : 
. Ablque hoc, Are words of exception, made uſe of 
in a traverſe. See Traverſe, | 
Accapitum, and Accapitare, The ſame with relief 
due to lords of manors : 'Thus Capitali domino accapitare, 


Is to pay a relief to the lord. Cowel. Du Freſne. Fleta, 


lib. 2. cap. 50. 
ad Curiam, Is a writ that lies for him who 


| has received falſe judgment, or fears partiality in a court- 
baron, or hundred-court. It is direCted to the ſheriff; 


and iſſued out of Chancery, but returnable into B. R. or 


'C.B.and is in the nature of the writ de falſs judicio, 


which lies for him that had received falſe judgment in 
the county-court. In the Regiſter of writs, it is ſaid to 
be a writ that lies as well for juſtice delay, as for falſe 
judgment ; and that it is a ſpecies of the writ Recordare, 
the ſheriff being to make record of the ſuit in the inferior 
court, and —_— it into the King's court, Cowel, 
Reg. Orig. 56. F. N. B. Dyer 169, EY 
Atcedas ad vicecomitem, Is a writ direfed to the 


' eoroner, _— him co deliver a writ to the ſheriff ; 


who having a pone de 


vered to him, ſuppreſfles it. Cowel, 
Reg. Orig. 83. Ot 


Acceptance, ( Acceptatio) Is the taking and accepting 


of any thing in good part, and as it were a tacit agree- 
ment to a preceding aft, which might have been defeated 
and avoided, were it not for ſuch acceptance had. For 
example; if a biſhop before the ſtatute x Eliz. leaſed 
part of his biſhoprick for'term of years, reſerving rent, 
and then dies ; and afterwards another is made biſhop, 
who accepts and receives the rent when due, by this ac- 
ceptance the leaſe is made good, which otherwiſe the new 
ory Bong have avoided. - In like manner, if baron 
and » ſeiſed of lands in right of the feme, join and 


make a leaſe or feoffment, reſerving rent; and the baron 


dies, after whoſe death the feme receives or accepts the 
rent ; by this the leaſe or feoffment is confirmed, and ſhall 
bar her from bringing a 4 in vita, Cowel, Go, Lit, 2.11, 


| feoffee which became gue in his time ; adjudged, that by 


| | had accepted the rent he is barred, 5 Rep. 113. Wade's 
| caſe. Leſlor made a leaſe for years rendring rent at 


—_— 


for the *condition broken : adjudged, that his entry was 


A C C 
Under this head ſhall be conſidered, 


I. Where acceptance of rent confirmeth a leaſe. | 

I. I/here acceptance of rent ſhall not make the leaſe good, 

ITl. Acceptance of rent after the aſſignment. of a term; 
and where acceptance of one eſtate ſhail deſtrcy another. 

IV. IVhere acceptance of one thing jha.l be a good bar ta 
demand another, and where not. ; | 


V. Where acceptance of money diſcharges a bond. 


I. Where acceptance of rent confirmeth a leaſe. Tenant 
in tail made a leaſe for years, rendring 20s. rent, and 
afterwards releaſed 19s. and died ; the iffue in tail accepted 
the 124. rent : the better opinion was, that by the ac- 
ceptance of the ſhilling for rent he had affirmed the leaſe, 
and could not diſtrain tor the 19s. rent. Dyer 304. Te- 
nant for life, 1emainder in tail ; a ſtranger levies a fine to 
him in remainder, who leaſed the lands to the conufor, 
rendring rent, the tenant for life died, and the iflue in 
tail accepted the rent: adjudged, that by the fine and ac- 
ceptance of the rent, the leaſe was affirmed. Dyer 299. 
See Smith againſt Stapleton, Plowd. 4.18, 434. Lord and 
tenant ; the rent is behind many years, the tenant made 
a feoffment in fee, and the lord accepted the rent of the 


ſuch acceptance he ſhall loſe all the arrearages, and can- 
not avow for the ſame. 3 Rep. 65. Penant's caſe. Leaſe 
for years, rendring rent, with a clauſe of re-entry ; the 
leſſee paid the rent, which the leflor accepted, and put 
into a bag, but afterwards finding braſs money amongſt 
it, he refuſed to carry it away, and entered for the con- 
dition broken ; but adjudged unlawful ; becauſe after he 


Lady-Day, with clauſe of re-entry ; the rent was not paid 
at the day ; afterwards the leſſor accepted it, and entered. 


lawful; for the rent was due before the condition bro- 
ken ; but if the leflor accepts the next quarter's rent, 
then he hath loſt the benefit of re-entry, for thereby he 
admits the leſſee to be his 'tenant: and if the leflor di- 


| train for rent due at the / ſaid feaſt, after the forfeiture, 


he cannot afterwards re-enter for the ſaid forfeiture ; for 
by his diſtreſs, he hath affirmed the poſſeſſion of the lefſ- 
ſee : ſo if he makes an acquittance for the rent as a rent 
contrary, if the acquittance be but for a ſum of money, 
and not expreſsly for the rent. x Leon. 262. 


II. Where acceptance of rent ſhall not make the leaſe good. 
If a yarſon or tenant for life make a leaſe for years, - there 
no acceptance can make the leaſe good, becauſe the leaſe 
is void by their death. Dyer. 46. 7. Rep. Earl of Bed- 


fird's caſe. A biſhop made a leaſe for years to two, not. 


confirmed, afterwards he made another leaſe to one of 
them, which was confirmed by the dean and chapter, 
and died ; the acceptance of the rent by his ſucceſſor did 
not affirm the firſt leaſe, becauſe it was void, and the 
ſame was in prejudice of the ſecond leaſe. Dyer 46. 
Tenant in tail made a leaſe for years, rendring rent ta 
him and his heirs, and died ; his ſon and heir accepted 
the rent, and was afterwards executed for treaſon, leavin 

iffue a ſon ; the King accepted the rent, but that did not 
make the leaſe good, the lands being in his hands by the 
attainder, and not in the reverter, Dyer 115. Leaſe 

for years, with condition, that the leſſee ſhall not alien - 
or aſſign, without the aſſent of the leflor, and if he did, 
that then the leſſor ſhould re-enter : he affigned part of 
the land without aſlent, &c. and then the leſſor before 
notice of the aſſignment, accepts the rent, and afterwards 
entered for the condition broken, and adjudged lawful ; 
for the - condition being collateral, he might aſſign the 
land ſo ſecretly, that it may be impoſſible for the leſlor 
to know it. Rep. 65. Pennant's caſe. Cro. Eliz. 
453. S. C. The provoſt of J's was parſon imparſonee 
of the parſonage of 7, and made a leaſe of the tithes, 
rendring rent, which leaſe was confirmed by the dean 
and chapter, but not by the patren and ordinary ; the 
provoſtſhip was united to the deanery ; the provoſt died, 


| and the dean accepted the rent : adjudged, that this leaſe 


was 
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was void by the death of the provoſt, and the acceptance | 
of the rent did not- confirm it, becauſe the patron and 
ordinary did not join in the leaſe. Dyer 239. ' Leſlee 
for years of an houſe and. Jands, rendriug rent, provided 


| that the leſſee ſhall not p:rcel out any of the land from | 


the houſe ; afterwards he did parcel out the land from the 
houle ; then the rent was in arrear, the leſlor demanded 
it, and tho” he had a title to re-enter for the condition 
akon yet he afterwards accepted the rent which be- 
came due after he had a title to enter, and then he re- 
entered : adjudged, that tho' he accepted the rent, as 
aforeſaid, yet his entry was lawful.” Noy 7. Leaſe for 
twenty-one years, rendring rent, on condition, thaz if 
the leſſee did let any part of it above three years, then 
the leaſe to be vord. and that the Jeſſor might enter ; he 
let it out-for three years, and ſo from three yeats to three 
years, during the term of twenty-one years, if he ſo long 
lived ; the lctlor accepted the rent of the aflignee, and at- 
terwards entered z this was a breach of the condition, 
and the acceptance afterwards did not diſpenſe with it, 
becauſe the original leaſe was void and determined, Cro, 


Car. 368. 


IN. Acceptance of rent after the aſſignment of a term ; 
and where acceptance of one e/late ſhall d'jlroy another, and 
where not, Leſlee for years afſigned his term, and died 
inteitate, the leſſor brought debt againſt his admint- 
ſtrator, who pleaded the atlignment, and that the plain- 
tiff had notice, and had accepted the rent of the aflignee : 
adjudged, that by the death of the Jeflee, the privity of 
contract was determined,- and the action would not lie 
againſt the adminiſt:ator. Cro. El:z., 715. and cited in 
 Walczer's caſe, 3 Rep. 24. | 

Debt for rent ; the defendant pleaded in bar, that be- 
fore the action brought he afligned the leaſe to R. B. and 
that the leflor had accepted the rent of the aflignee, which 
became due after the aſſignment : adjudged, that fuch ac- 
| ceptance was ſufficient notice of the athignment, and the 
plaintiff could not reſort to the firit Jeflee, 2 Bul/t. 151. 

A man in conſideration of a marriage to be had with 
21. R. made an eſtate to her for life of certain lands in 
full ſatisfation of her dower ; afterwards they mar1ied, 
and the huſband died, and the widow brought a writ 
of dower againſt the heir, who pleaded in bar the accep- 
tance of the eſtate for life : adjudged no good plea ; for 
ſuch acceptance did not bar her of her dower at the Com- 
mon law, becauſe ſhe had no title of dower when the ac- 
ceptance was made ; and beſides no collateral acceptance 
can bar any right of inheritance or freehold. See 4, Rep. 
Vernon's cale. 

A man made a leaſe of a manor for thirty years, ex- 
cepting the wood, &c, and afterwards made a leaſe of 
the woods to' the ſame leflee for ſixty years, and a third 
leaſe to him of the manor for thirty years, without any 
exception ; reſolved, that by the acceptance of this future 
leaſe, the leaſe for ſixty years was ſurrendered ; becauſe 
by ſuch acceptance the lefſee had affirmed, that the leflor 
had authority to make a new leaſe, 5 Rep. 11. [ves's. 
caſe, | ans, 

In a ſpecial verdid in treſpaſs, the caſe was, a leaſe 
was made to-huſband and wife for their lives, and after- 
wards they accepted a new Jeaſe for themſelves and their 
ſon ; habendum to all three of them, a dre datus inden- 

ture, for the term of their lives with a letter of attorney 
to make livery : adjudged, that the acceptance of a ſe- 

cond leaſe, to commence a die datus, was a ſurrender of 
the firſt, and this by the expreſs agreement in writing of 
the leflees themſelves ; for otherwiſe the leflor had no 
power to make a new leaſe. Moor 636. 

A widow had judgment in dower, and upon a writ to 
the ſheriff he returned, that he had delivered  eighty-four 
acres to her, of the lands mentioned in the {nat ; 
afterwards the widow brought a /cire facias againſt the 
tertenant, ſuggeſting, that ſixty acres, parcel of the 
eighty-four, were the lands of another perſon not men- 
tioned in the writ, and therefore prayed another diviſion ; 
the tenant pleaded, that the other twenty-four acres were 
parcel of the lands recovered in dower,. and that the wi- 
__ A eres and accepted thoſe twenty-four acres ; 
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and upon demurrer to this plea, the tenant had judgment, 
becauſe by this entry and acceptance, though of a lefſcr 
part, the widow had barred herſelf of the thirds of the 
whole in her declaration. Afoor 679. _ 

Leaſe for years tv R. B. rendring rent; the next year 
a leaſe was made of the ſame lands to the lady P. for 
ninety-nine years ; the next year the ſame lands. wete de- 
miſed to ihe ſaid R, B. for forty-one years, who accepted 
the leaſe, but that did not extinguiſh his firſt leaſe ; be- 
cauſe the leflor by making the intermediate leaſe to the 
lady P. had only a reverſion, and could not afterwards 
give any intereſt to R. B. but if it had not been for this 
intermediate leaſe, then the acceptance of the ſgcond leaſe 


for forty-one years had been a ſurrender of the firſt, 
Hutt, 104. | 


IV. There acceptance of one thing ſhall be a good bar to 
demand another, and where not, Where the condition bf 
a bond is collateral, there the acceptance of another thing 
is no bar; as if the condition be to make up an accompt z 
in an action of debt on the bond, the detendant cannot 
plead, that he made a leaſe for years to the plaintiff of 
lands, which he accepted, Dyer 1. 

W here the condition is to pay money, there the ac- 
ceptance of another thing is good; as in an ation of 
debt on a bond, conditioned to pay 10. at ſuch a day, 
the defendant pleaded, that before the day he gave the 
plaintiff a horſe in ſatisfaction, which he accepted, and 
held good. Dyer 56. | | 

If a man be bound in 200 quarters of corn, with con- 
dition to pay 20/. the obligor may by agreement, give 
the obligee any other thing in ſatisfaction of the money ; 
but if the condition had been to pay 100 quarters of corn, 
there the acceptance of money, or any. other thing, had 
not been good, becauſe the contract was not made for 
money, but for a collateral thing. Peytoe's caſe, 9 Rep, 


Debt upon bond, conditioned for the obligor to make 
an aſlurance of ſuch lands to ſuch uſes as in the condition 
mentioned ; the defendant pleaded, that he had made a 
teofftment of the ſame lands to other uſes than in the con- 
dition expreſſed, which the obligee had accepted ; and 
upon demurrer it was adjudged an ill plea; for the oblj- 
gor ought not to vary from the uſes ſet forth in the con- 

ition. T Brownl. 60. Acceptance of a l/e/s ſum may be 
in ſatisfaQtion of a greater ſum, if it be before the day on 
which the money becomes due. 3 Bul/t. 3oi. 

Debt on bond ; the defendant pleadea payment of the 
money according to the condition, &c. upon which they 
were at iſſue, and the evidence was, that the defendant 
had paid the money befare the day appointed by the cori- 
dition, and that the plaintiff had accepted it : adjudged, 
this was a good diſcharge of the bond, if it had been fpe- 
cially pleaded ; but as the defendant had pleaded, it muſt 
be found againſt him, and ſo it was. Gezdbolt. 10, | 

Aſſumpſit, &c. the defendant pleaded, that he gave the 
plaintiff a. beaver hat in farisfattion of the promiſe, and 
that the plaintiff accepted it in fatisfaQtion ; the plaintiff 
replied prote/tando, that the defendant did not give the hat 
in ſatisfation, and traverſed, that he (the plaintiff) ac- 
cepted it in ſatisfaction ; and upon demurrer to this re- 
plication, it was objected, firſt, that the plea was ill, be- 
cauſe it was pleaded in ſatisfaction. of the promiſe. when it 
ſhould be in fatisfaftion of the . damages; but adjudged, 
that a releaſe of the premi/e had been a good plea in bar to 
this action ; that if the defendant had leaded a gift, with- 
out ſhewing that the plaintiff accepted it, this would have 
been an ill plea ; becauſe the acceptance is as material as 
the gift, and either is traver/able ; but this replication 
is ul, becauſe the plaintiff neither admitted or confeſſed 
the gift, but by a ,prote/ianas ; :and if there was no Bf 
then there could; be no acceptance. -2 Salk. 627. 5 Mod. 
86, See Hob. 178. *s EW Oat. 971 


V. Where acceptance . of. money diſcharges a bond. Debt 
upon bond ; the defendant pleaded, - that it was agreed be- 
tween the plaintiff and the creditors of the defendant, 
that he ſhauld by. indenture_.convey lands to the. ſaid cre- 


ditors to be ſold by them, and the money to be ſhared 
D 


amongſt 
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among them, and ſays de fas, that by indenture he | 


ſold the lands to them, and afſizned to them a leale for 


years of certain cuſtoms of wincs and ſums of money, 
which they accepted ; adjudged, that this indenture ſounds 


in nature of a covenant, the breach whereof mult be 1a- 


tisfi2d by damages, which are uncertain, and ſhall not be 
accepted or pleaded ia fatisfa&tion, yet, it not being per- 
form:d, it ſhall be no bar, tho' accepted by the credi- 
tors. Cro. Car, 192, See 6 Rep. 34. Blake's Cale. 
Debt upon bond for the payment of 7/, upon the birth 
of the plaintiff's next child ; the defendant pleaded, that 
before the birth of the child it was agreed between them, 
that the plaintiff ſhould have a load of lime of the deten- 
dant; for which he would be indebted to him (the ſaid 
defendant) and that he would acquit him (the plaintiff) 
of the ſaid debt, and the plaintiff accepted it in /atrsfact:577 
of the bond ; and upon demurrer it was inſiſted, that no- 
thing could be taken in fatisfa&tion of the 7/. becauſe it 
was not a duty, but a ſum payable upon a contingency, 
and that the /:me could not be accepted in ſatisfaction of 
the bond, becauſe the bond itſelf could not be ditcharged 
without a ſpecialty, and therefore he ought to have plead- 


ed, that the plaintiff accepted it in ſatisfaction of the. 


money mentioned in the condition, &c, And this laſt 
was adjudged a material exception. 2 Cro. 254. 1 Bul/t, 
66. 1 Brownl. 109. Yelv. 192. Debt on a bond of 
1007. conditioned for the payment* of 52/7. 10s. on a 


| certain day; the defendant pleaded, that at the day, &c. 


he and his ſon gave a new bend of Tool. conditioned for 
the payment of $2 os. at another day then to come, 
which the plaintift accepted in ſatisfaQtion of the 0/4 bond ; 
and upon demurrer it was adjudged for the plaintiff, be- 
cauſe the acceptance of a new bond to pay money at ano- 
ther day, could not be a preſent ſatisfaction for the mo- 
ney due on the day when it was to be paid on the old 
bond. Hzb. 68. Debt upon bond, conditioned to pay 8/. 
&c, Defendant pleaded payment of 51. before the day 
mention'd in the condition, which the obligee accepted 
in ſatisfactivn of the bond ; and upon demurrer this was 


adjudged a good plea, upon this difference, that where a 
lets ſum is paid before it is due, and the payment is ac- 


cepted, it ſhall be good in ſatisfaction of a greater ſum ; 
but aſter the money is due, then a leſs ſum, tho' accep- 


ted, ſhall not be a ſatisfaction for a greater ſum. MAdoor | 
Fitioned to pay 8. | 
| 10s. on a certain day; the defendant pleaded, that before 


677. Debt upon bond of 16/, con 


that day, he at the requeſt of the plaintiff, paid to him 5/. 
which he accepted in ſatisfaction of the debt, and upon 
demurrer the plaintiff had judgment, becauſe the defen- 
dant had pleaded the payment of the 51. generally, with- 
out alledging, that it was zz ſatisfattion of the debt, It 


| 1s true, he ſets forth, that it was accepted in ſatisfaction 
_ of the debt, but it ought likewiſe to be paid in ſatisfac- 


tion. 5 Rep. 517. Debt upon bond, conditioned, that 
in con{ideration the plaintiff had paid 12/. to the defen- 
dant, he became bound to pay the plaintiff 12/. if he 
lived one month after the date of that bond ; and if not 
paid at that time, then to pay to him 14/. if he lived fix 
months after the date of the bond ; the defendant plead- 
ed, that after the ſix months, he paid the plaintiff 8/, 


_ and then. gave him another bond in the penalty of 201. 


conditioned to pay him 10/. on a certain day, in full 
fatisfaction- of the other bond, and that the plaintiff did 
accordingly accept the ſaid bond ; upon a demurrer to 


this plea it was held jill; for admitting that one bond 


might be given in ſatisfaction of another, yet it cannot 


be after the other is forfeited, as it was in this caſe ; be- 
_ cauſe after the forfeiture the penaly is veſted in the ob- 


ligee, and a leſs ſum cannot be a ſatisfaQion for a greater, 
1 £Zxt. 501. Debt upon bond, conditioned for payment 
of 501. and intereſt on the ſecond day of March, 31 
Car. 2. the defendant pleaded in bar, that after the mak- 
ing the ſaid bond, he entred into another. bond to the 
plaintiff of the ſame penalty, conditioned for payment of 
the like ſum, as in the firſt bond, which ſecond bond 
the plaintiff did accept in full diſcharge and fatisfaQtion 
of the firſt ; and upon a demurrer to this plea the plain- 
tiff had judgment, becauſe the defendant did not alledge 
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that he gave the ſecond bond in fatisfaQtion of the firf® - 


but only that the plaintiff accepted it, &c. 1 Lat. gor. 
Accelfory, or Accellary, (Acce/5rins) ſignifies a man 
guilty ot a felonious offence, not principally, but by pat- 
ticipation, as by command, advice, or concealment : 
Particeps criminis. Cawel. Acceſlaries are of two kinds, 
viz, acceſſaries before the fact, and acceſlaries after it. 
An acceſlary before is he, that being abſent at the time 
cf the felony committed doth yet procure, counſel, com- 
mand, or abet another to commit a felony, and it is an 
offence greater than the acceſlary after ; and therefore in 
many caſes clergy is taken away from acceſlaries before, 
which yet'is not taken away from acceflaries after, as in 
petit treaſon, murder, robbery, and wilful burning, b 
4&5 P.& M. c.4. 1 Hale's hiſtory of the pleas of the 
crawn 615, Acceſlaries after the fact is where a perſong 
knowing the felony to be committed by another, re- 
ceives, relieves, comforts, or aſſiſts the felon. 1 H, #. 


P, C. 618. 


Under this head it is thought proper to conſider, 


T. In what offences there are acceſſaries, and where not ; 


and of accefſaries by the Common law, and by aft of par- 
lament. 


IT. Accefſaries before the fact. 
HI. Acceſſaries after the fatt, 
IV. Order of proceeding againſ1 acceſſaries. 


| I. In what offences there are acceſſaries, and where not 3 
and of acceſſaries by the Common law, and by att of par- 
lament, In the higheſt capital offence, namely, high 


| treaſon, there are no acceſlaries, neither before nor after ; 


for all conſenters, aiders, abetters, and knowing receiv= 
ers and comforters of traitors are all principals. 1x H. 
H. P. C. 613. But yet as to the courſe of proceeding, 
it hath been and indeed ought to be the courſe, that 
thoſe who did actually commit the very fact of treaſon, 
ſhould be firſt tried, before thoſe that are principals in the 
ſecond degree, becauſe otherwiſe this inconvenience might 
follow, v:z. that the principals in the ſecond degree might 
be convicted, and yet the principals in the FA degree 
_- be acquitted, which would be abſurd. x #. H. P. 

. 613. I | 

In caſes that are criminal but not capital, as in treſ- 
paſs, mayhem, or premunire, there are no acceſlaries, 
for ail the acceſlaries before are in the ſame degree as prin- 
cipals ; and acceſlaries after by receiving the offenders 
cannot be in law under any penalties as acceſlaries, un- 
leſs the a&ts of parliament that induce thoſe penalties, do 
expreſly extend to receivers or comforters, as ſome do. 
. P. C. 613. It remains therefore, that the bu- 
ſineſs of this title of acceſlary refers only to felons, whee 
ther by the Common law or by act of parliament. As 
to felonies by act of parliament ; regularly if an a&t of 


parliament enact an offence to be. felony, tho' it mention 


nothing of acceſlaries before or after, yet virtually and 
conſequentially thoſe, who counſel or command the of- 
fence, are acceſlaries before, and thoſe that knowingly ree 
ceive the offender, are acceſlaries after ; as in the caſe of 
rape made felony by the ſtatute of J/:/min/ter 2. c. 34. 
: H. H. P. C. 613. 2 Infl, 434. Staundf. P. C. 
lib. 1. c. 47, But if the at of parliament, that makes 
the felony, in expreſs terms comprehend acceflaries be- 
fore, and makes no mention of acceſfaries after, namely, 


_receivers or comforters, there it ſeems there can be no 


acceflaries after ; for the expreſſion of procurers, counſel- 
lors, abetters (all which import acceſlaries before) makes 
it evident, that the law-makers did not intend to include 
acceſſaries after, which is an offence of a lower degree than 
acceſlaries before ; as the ſtatute of 8 Hen. 6. c. 12. for 
ſealing of records, the ſtatute of 33 Hen. 8 c. 8. for 
witchcraft, &c, 1 FH, H. P. C. 614. And though ge- 
nerally an act of parliament, creating a felony, renders 
conſequentially acceffaries before and after within the 
ſame penalty, yet the ſpecial penning of the a&t of parlia- 
ment in ſuch cafes ſometimes varies the caſe. Thus 
the ſtatute of 3 Hen, 7. &, 2. for taking away mw 
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tc. makes the offender, and the procuring and abetting, 


yea and wittingly receiving allo, to be all equally princi- 
pal felonies, and excluded of clergy. Again, the ftatute of 
27 Eliz, c. 2. makes the coming in of a Jeſuit treaſon, the 
receiving or relieving of him felony, the contributing 


money to his relief a premunire. yo that acts of parJia- 


ment may diverſify the offences of acceflary or principal, 


according to the various penning thereof, and ſo have 
done-in many caſes. 1 Hale's Hijt. P. C. 614, 615. 


II. Acceſſaries before the fat, Thoſe offences, which 
in the conſtruction of law are ſudden and unpremeditated, 
cannot have any acceſſa ies before, as killing a man per 


- infortunum, { defendendo, or manſlaughter. And there- 
e 


fore, it A. indicted of murder, and B. as acceffary 
before, if the jury find A. guilty only of manſlaughter, 
there ſha)l be no inquiry of B. but he ſhall be forthwith 
diſcharged ; becauſe bare homicide is always ſudden, for if 
it were premeditated, it had been murder and not barely 
homicide ; but there may be an acceflary after. 1 H. H. 
P. C. 616. 4 Co. Rep. 43. b. Again, the (mallneſs of 
the offence, though it be felony, yet becauſe it is not ca- 
pital, excludeth acceſlaries before or after, and therefore 
in petit larceny there can be no acceſſary : And this 1s 


| alſo the reaſon why there can be no acceſlary either be- 


fore or after in manſlaughter per :nfortunium, or ſe defen- 
dendo, becauſe there is no judgment of death in that caſe. 
x H. H. P, C. 616. Cro, Eliz. 750, That which 
makes an acceſſary before is command, counſel, abet- 
ment, or procurement by one to another to commit a 
felony, when the commander or counſellor is abſent at 
the time of -the felony committed, for if he be preſent, 
he is a principal, And therefore words that ſound in bare 
permiſhon, make not an acceſlary, as if A. ſays he will 


kill F. $. and B. ſays, you may do your pleaſure for me, 


this makes not B, acceſſary. 1 H. H. P.C., 616. 21 


Hen. 7. 36. 37. Cromp. 41. b. If A. hire B. to mingle 
or lay poiſon for CG, and B. doth it accordingly, and C. is 


poiſoned, B. though abſent, is principal, and A. is ac-_ 


ceſſary ; but if 4. were preſent at the mingling or laying 


of the poiſon, though both were abſent at the __ of. 


it, yet both are principa], for they are both equally acting 
in the poiſoning. But it 4. buys the materials of the 
poiſon, knowing and conſenting to the deſign, and deliver 
them to B. to mingle and apply it, or lay it in the ab- 
ſence of A. here it ſeems 4. is only acceſlary before. 
H. P. C. 616. See 3 lnft. p. 50. State Tr. wal, 1. 
4 it 5. command or counſe] B. to commit felony of one 
tkind, and B. commits a felony of another kind, A. is 
not acceſlary ; as if 4. command B, to ſteal a plate, and 


B. commits burglary to ſteal the plate, A. is acceſlary to 


the theft, but not to the burglary. 3 i. p. 51. 
If 4. commands B. to take C. and B, takes C, and 
zobs him, A. is not acceſlary to the robbery. But if. 4. 


command B. to beat C. and B. beats C. fo that he dies, 


A. is accefſary, becaule it may. be a probable conſequence 
of his beating. 1H. H. P. C. 617. Staundf., P. C. lib. 


| 1x. c. 45. the like it is if he command B, to rob him, and 


in robbing him B. kills him, A. is accefſary to the mur- 
der. 1 Hales H. P.C. 617. Plowd. Com. 475. Cramp, 


43. be | 


A. commands B. to burn the Houſe of C. B. kills, 
robs, or ſteals from C. A. is not acceſlary, for it is an 
offence of another kind ; ſo if 4. commands B. to ſteal 
the horſe of C. and he ſteals his cow, A. is not acceſlary. 
Plowd. 475. Saunders's caſe. But if A. command B. to 
ſteal generally from C. then he is acceflary to any kind 
of theſt from C. though it were done by robbery ; for 
that varies the offence only in degree. : . | 

A. commands B. to poiſon. C B. kills him with a 
ſword, yet A, is acceſlary ; for the ſubſtance of the thing 
commanded was the death of C. and the differing in the 
manner of its execution from the command doth not ex- 


cuſe 4, from being accefſary. But if 4. command B, to 
kill C. and B. by miſtake kills D. or elſe in ſtriking at. 


C. kills D. but miſſeth C. A. is not acceſlary to the 
murder of D. becauſe it differs in the perſon. 3 Inf 51. 


Plawd, Ohn, 47 5. Saunders's cals, 


T 2-0 

A. gets BP. with child, and before the birth counſels 
B. to kill it : The child is born, B. murders it. A, is 
acceſfary to the murder, yet at the time of the counſel 
given the child was not 7n rerum natura. Dyer 186. a. 

A. lets out a wild beaſt, or employs a madman to kill 
others, whereby any is killed, A. is principal in this caſe 
though abſent, becauſe the inſtrument cannot be a prin» 
Ccipal, Dalt. c. ro8. 

A. commands B. to kill C. but befofe the execution 
thereof 4. repents and countermands B. and yer B. pro- 
cceds in the execution thereof, A, is not acceltary, for his 
conſent continues not, and he gave timely countermand 
to B, 3 Inft. 51. Plowd. Com. 474. Sainders's caſe. 
Dalt. c. 161. But if . had repented, yet if B. had not 
been actually countermanded before the at committed, 
A. had been acceſſiry. | 
_ It many perſons come to commit an unlawful att, 
though one of them only doth it, they are all principals. 


NI. Of acceſfaries after the faf.. This kind of ac- 
ceſlary after the fact is where a perſom frowing the felony 
to be commited by another, receives, 1elieves, comforts, or 
affiſts the feln, uv H. H. P. C. 618. This holds 
place only in felonies, and in thoſe felonies, where by the 
law judgment of death regularly ought to enſue ; and 
therefore there is no acceflary in petit larceny, homicide 
per infortunium, or homicide / defendendo. 1 H. H. P. C. 
618. If 4. knows that B. hath committed a felony, 
but doth not diſcover it, this doth not make 4, an ac- 
ceſlary after, but it is miſprifion of felony, for which A. 
may be indicted, and upon his conviction fined and im- 
prifoned. 1 H. H. P. C. 618. If A. fees B. commit a 
felony, but conſents not,. nor'yet takes care to apprehend 
him, or to levy hue-and cry after him, or upon hue and 
cry doth not purſue him, this is a neglect puniſhable by 
fine and impriſonment, but it will not make A. an acceſfary 
after, 1. H. P. C. 618. If B. commits a felony, and 
comes to the houſe of 4. before he be arreſted, and 4. 
ſuffers him to eſcape without arreſt, knowing him to have 
committed a felony, this doth not make A. acceſlary ; 
but if he take money of B..to ſuffer him to eſcape, this 
makes him acceflary. And fo it is if 4. ſhut the fore- 
door of his houſe, whereby the purſuers are deceived, and 
the felon hath opportunity to eſcape, this makes A. ac- 
cellary ; for here is not a bare omiſſion, but an a& done 
by 4. to accommodate his eſcape. 1 H. H. P. C. 619. 


| A. hath his goods ſtolen by B, if A. receives his gocds 
| again ſimply without any contraCt to favour him 1n his 


proſecution, or to forbear proſecution, this is lawful ; but 
if he receive them upon agreement not to proſecute, or 
to proſecute faintly, this is theſtbote, puniſhable by fine 
and impriſonment ; but yet it makes not A. an acceſlary. 
1 H, H. P.C. 619. 42 Af. 5, b. Fitz, Coron. 353, 
Staundf, P. C, 40. a. But if he take money of B. to 
favour him, whereby he eſcapes, this makes him acceſ- 
ſary. Dalt. c. 263. Crompt. 41. 6, BY 

By ſtatute 3 & 4 Y/ill, & M. c. 19. © Receivers of 
ftolen goods knowing them to be ſtolen, are to be deemed 
acceſlaries after the Ba, and ſuffer as ſuch.” But becauſe 
theſe receivers often concealed the principal felons, and 
thereby eſcaped being puniſhed as . acceflaries ; therefore 
by 1 Ann.'c, 9. it is enafted, that'** whoſoever ſhall buy 
or receive ſtolen goods, knowing them to be ſtolen, may + 
be profecuted' for a miſdemeanor, and puniſhed by fine 
and impriſonment, tho* the principal felon be not con- 
victed” ; and this ſhall exempt them from being puniſhed 
as acceſſaries, if the principal ſhall afterwards be con- 
victed. But by 5 Ann, c. 31. it is enaQted, that © if any 
perſon ſhall receive or buy knowingly any ſtolen goods, 


or knowingly harbour or conceal any felon, he ſhall be 


taken as acceſlary to the felon, and ſhall ſuffer as a felon.” 
This ſtatute does not take away the benefit of clergy ; 
but by ſtat. 4 Geo, 1. ſuch perſon may be tranſported for 


| fourteen years, And by this laſt-mentioned ſtatute it is 
-alſo enacted, that © whoſoever ſhall take a reward under 


the pretence of helping any one to ſtolen goods, ſhall 
ſuffer as a felon, as if he himſelf had ſtolen the ſaid 
oods, unleſs he cauſe ſuch felon to be apprehended and 
rought to trial, and give evidence againſt him,” Upon 

| this 


A C C 


this clauſe the famous FJorathan 7/714 was convicted and 
executed, 10 Geo. 1. 

It ſcems agreed, that the law hath ſuch a regard to 
that duty, love, and tenderneſs, which a wite owes to 


| her huſband, as not to make her an acceſlary to felony by 


any receipt given to her huſband ; yet if ſhe be any way 
ouilty of procuring her huſband to commit it, it ſeems to 
niaxe her an acceflary before the fat, in the ſame manner 
as if ſhe had been fole. Allo it ſeems agreed, that no 
other relation, beſides that of a wife to her huſband, will 
exempt the receiver of a felon from being an accellary to 
the felony ; from whence it follows, that if a maſter re- 
ceive a ſervant, or a ſervant a maſter, or a brother a 
brother, or even a huſband a wife, they are acceſlaries 
in the ſame manner as if they had been mere ſtrangers to 
one another. 2 Hawk. 210. 

But if the wife alone, the huſband being ignorant of 
ir, do knowingly receive a felon, the wife is acceſlary 
and not the huſband. 1 H. A. P.-C. 621. But if the 
huſband and wife both receive a felon knowingly, it ſhall 
be judged only the a&t of the huſband, and the wife ſhall 
be acquitted. 1 H. H. P. C. 621. | 

If a felon be in goal, for a man to convey inſtruments 
to him to make an eſcape, or to bribe the goaler to let 
him eſcape, makes the party an acceflary ; for though 
common humanity allows every man to afford them ne- 


ceſlary relief, yet common juſtice prohibits all men un-_ 


awful attempts to make their eſcapes. 1 Hale's hit. 
P. C. 621. | | 


If A. be committed for felony, and B. an attorney 


adviſe the friends of A. to write to the witneſſes not to 


appear againſt him, who writes accordingly, this makes 


. neither B. nor the friends acceflary, but is a miſdemeanor 


puniſhable by fine and impriſonment. 3 1»/t. 139. 


TV. Order of procceding againſt acceſſaries. The ac-' 


ceſiary may be indicted in the ſame indiftment with the 


principal, and that is the beft and moſt uſual way ; but. 
he may be indicted in another indictment, but then ſuch 


indictment muſt contain the certainty and kind of the. 
principal felony.  z H. H. P. C. 623. 

It a man were acceſſary before or after in another 
county, than where the principal felony was committed, 


at Common law it was diſpuniſhable, but now by the 


that county where he was acceſlary, and ſhall be tried 
there, as it the ag Fang been committed in the ſame 


 Naatutez2 & 3 Ed. 6. c 24. the acceſlary is indictable in | 


county ; and the juſtices, before whom the acceſlary is, 


ſhall write to the juſtices, &c. before whom the principal 
is attainted, for the record of the attainder. 1 Hale's 
hift. P. C. 623. This writing is to be by writ in the 
King's name, under the Te/?e of the juſtice fo ſending it, 
Dyer 2.53. b. | Pur | 

The acceſlary ſhall not be conſtrained to anfwer to 
his indictment, till the principal be tried ; but if he will. 
wave that benefit, and put himſelf upon his trial before | 
the principal be tried, he may ; and his acquittal or cone 
viction upon ſuch trial is good, But it ſeems neceſlary in 
ſuch caſe to reſpite judgment till the principal be con- 
victed and attainted ; for if the principal be after ac- 
quitted, that conviction of the acceſlary is annulled, -and 
no judgment ought to_ be given againſt him ; but if he. 
be acquitted of the acceſlary, that acquittal is good, and 
he ſhall be diſcharged. 1 H. H. P. C. 623, 624. 

It ſeems to be ſettled at this day, that if the principal 
and acceflary appear together, and the principal plead 
the general iſſue, the acceſſary ſhall be put to plead alſo ; 
and that if he likewiſe plead-the general ifſue, both may 
be tried by one inqueſt. ; but that the principal muſt be 
firſt convited ; and that the jury ſhall be charged, 'that 
if they find the principal Not guilty, they ſhall find the ac- 
ceſſary Not-guilty. But it ſeems agreed, that if the prin- 
cipal plead a -plea-in bar, or abatement, or a former-ac- 
quittal, the 'acceflary ſhall not be forced to anſwer, till 
that plea be determined ; for if it be found for the prin- 
cipal, the acceſlary is diſcharged ; if againſt the principal, 
yet he ſhall after plead over to the felony, and may be 
acquitted, 1 H, H. P.C, 624. 2 Hawk, 323. 


| 


þ 


1 


taken and convicted. 


A... 


By ſtat. 3 Ed. 1.c. 15. Thoſe who are accuſed of the 
receipt of felons, or of commandment, or of force, or of aid 
of felony done, ſhall be bailable ; but this ſeemeth to be 
only where it ſtands indifferent whether the party be 
guilty or innocent ; for if there are ſtrong preſumptious 
of guilt, it ſeemeth that he is not bailable. 2 Hawk. 102. 
Anciently, the acceſlary could not be tried, unleſs the 
principal were attainted. 2 Inſt. 183. But by ſtat. 1 Ann. 


fat. 2. c. 9. ſett. 1, If the principal be convicted, or 


ſtand mute, or peremptorily challenge above twenty of 
thejury, the acceſlary may be tried and puniſhed as it the 


principal had been attainted ; and this, although the prin- 


cipal be admitted to his clergy, pardoned, or otherwiſe 
delivered before attainder. But in the caſe of ſtolen 
goods, if the principal cannot be taken, the buyer or re- 
ceiver may be proſecuted as for a miſdemeanor, to be pu- 
niſhed by fine and impriſonment, or other ſuch corporal 
puniſhment as the court ſhall think fit, although the princi- 
pal be not convicted, which ſhall exempt the offender from 
being puniſhed as acceſlary, if the principal be afterwards 
1 Ann. flat. 2. c. 9. ſe. 2. 5. 

Ann, c. 31. ſett. 6. And by ſtat. 29 Ge. 2. c. 30. the 
buyer or receiver of ſtolen lead, iron, copper, braſs, bell- 
metal, or ſolder, may be convicted, although the principal 


| hath not been convicted ; and ſhall be tranſported for 


fourteen years. If the principal be erroneouſly attaint, 
yet the acceflary ſhall be put to anſwer, and ſhall not 
take advantage of the error in that attainder ; but the 
principal reverſing the attainder, reverſeth the attainder 
of the acceſlary. 1 H. H. P. C. 625. : 

It ſeemeth not reaſonable, where a perſon is charged as 
accefſary to more than one principal, to try him on the 
conviction of one, before all of them have appeared ; 
becauſe hereby he may be ſubject to the hardſhip and ha- 
zard of two trials for his life for the ſame offence, which 
is contrary to the genera! courſe of the law. 2 Hawk. 


23. | | 

If A. be indicted as principal, and B. as acceſlary be- 
fore or after, and both be acquit, yet B. may be indifted 
as principal, and the former acquittal as acceſſary is no 
bar. 1 #. H. P.C. 625. But if 4. be indifted as 
principal and acquitted, he ſhall not be indicted as acceſ- 
ſary before, and if he be, he may plead his former ac- 
quittal in bar, for it is in ſubſtance the ſame offence. 
1 H. H. P. C. 626. | | 

Accola, an huſbandman who came from ſome other 
parts or country to till the lands, eo quod adveniens terram 
colat ; and is thus diſtinguiſhed from 2ncola, viz. Accola 


| 29n propriam, propriam colit incola terram. Cowel. Du 


Frejne. | 
Accolade, a ceremony uſed in knighthood by the 
King's putting his hand about the knight's neck ; from 
the French, accoler, to embrace about the neck, collum 
amplefti. Cowel, Ss 
Accompt.. See Attount. | ;T 
Accord, is an agreement beween two perſons to give 
and accept ſomething in ſatisfaction of a treſpaſs, or offence 
done by one to the other. This agreement, when -exe- 
cuted, may be pleaded in bar to an action forthe treſ- 
paſs ; for in all perſonal injuries, the law gives damages, 
as an equivalent ; and when the party accepts of an equi- 
valent, there is no injury or eauſe of complaint ; and 
therefore preſent ſatisfation is a good plea, but if the 
wrong-doer only promiles a future fatisfaQtion, the injury 
continues till ſatisfation is aQually made ; and conſe- 
quently there is a cauſe of complaint in being ; and if the 
treſpaſs were now barred - by this plea, he can have no re- 
medy for the future fatisfation ; for that ſuppoſes the 


injury: to have continuance. 1 New Abr..22. 5 E., 4. 7. 


Plowd. 5. b. 1 Roll's Abr. x29, See Raym. 450.2 
Keb. 332. 2 Jones 158, | 168. | 


I. hat /hall be a good accord, anda bar of attions, 
II. The form and manner of pleading accords. 
IN. To what actions may accord be pleaded. 


I. That ſhall be 'a good accord, ads bar of &#ions. An 
accord \muſt appear to be advantageous to the Paſty' __ 


_ faQtion of a debt, and the reſidue to be paid to the defen- 


F.C 
wiſe it can be no ſatisfaRtion ; therefore in an aCtion of | 
treſpaſs for taxing the plaintiff's cattle, it is no good plea 
to ſay, that there was an accord that the plaintiff ſhould 
have his cattle again ; for this is not any fatisfation. 1 New 


Abr. 22. 9 E. 4. 19. 1 Roll's Abr. 128. | | 

In covenant againft the executor of tenant for life, &c, 
he pleads an accord that he ſhould quietly depart, and leave 
the poſſeſſion, &c. and held good ; though after the death 
__ of tenant for life, he had no intereſt, but a licence in law 
only to carry away his goods. Yelv. 124. 

An accord that each of them ſhould be quit of ations 
againſt the other, 1s not good ; becauſe it is not any fatiſ- 
fiction. 1 Ryll's Abr.128, Style 245. x tf. 4 

In an action upon the flatute of Rich. 2. if the defen- 
dant faith, that after the entry an accord was made be- 
tween them, that the plaintiff ſhould re-enter into the 
| land, and that the defendant ſhould deliver the evidences 
of the plaintiff to the . plaintiff, this 1s not any bar of the 
action ; for the delivery of the plaintiff's own evidences 
can be no fatisfaQtion of the tortious entry. 9g £4. 4. 19. 
1 RelPs Abr. 128. But if he made title to the evidences it 
would be a good bar. 1 Roll, Abr. 128. 

An accord that the defendant ſhould endeavour to 
make up and adjuſt differences between the plaintiff and 
*. 8. that he did endeavour, and at his own colt make 
up ſach differences, is a good plea. 1 Roll. Abr. 128. 

In treſpaſs for trampling his grafs, the defendant pleads 
that he was amerced in the court-baron of the plaintiff for 
the ſame treſpaſs, which was afteercd to two ſhillings ; for 
which he hath agreed with the plaintiff ; and held a good 
plea by the acceptance thereof ; though the amercement 
in the court-baron was extortion. Bro. Treſpaſs 66. 

In an action on the caſe for ſflanderous words, the de- 

fendant pleaded an agreement between the plaintiff and 

kim, that he ſhould confeſs t he had done the plaintiff 
wrong, and ſhould aſk forgwene(s on his knees, and that * 
after ſuch ſubmiſſion the plaintiff ſhould releaſe the defen- 

dant of all actions e ſaid words ; and that accord- 

ingly he (the defendant) did make the ſubmiſſion, ard the 

plaintiff forthwith diſcharged him ; and upon a demurrer 

to this plea, it was objected, that it was ill, becauſe there 

was no conlideration in Jaw pleaded to this action ; for 

aſking forgiveneſs, is no conſideration : "The plaintiff had 

judgment, 2 Roll, Rep. Covill v. Feffery, 

In an action on the caſe for words, the defendant 

| Pleaded an accord between him and the plaintiff, that ' 
whereas the plaintiff had done a treſpaſs to him, this treſ- 
paſs of the defendant ſhould be ſet againſt the other ; and 
upon a demurrer to this plea, it was adjudged no good 
plea. Style 245. | | 
Debt upon bond againſt the executor of the obligor ; 
the defendant pleaded an accord 28 April, by which it was 
agreed, - that he ſhould give the plainuff a new ſecurity for 
this debt, and for another alſo which was due to him on 
bond, who accordingly gave a new ſecurity purſuant to 
the accord by a bill ſealed by himſelf, and upon a demur- 
rer to this plea the plaintiff had judgment ; becauſe one 
bond given in ſatisfaction of another, is no diſcharge ; for 
it doth not amend the matter ; though in this cafe the new 
bond binds the obligor z boars propris, whereas by the old 
| bond he was bound only 7 bonts teſtatoris. 3 Lev. 55, 
Lobly v. Gildart, | We 

In covenant, the plaintiff declared, that the defendant 
by indenture covenanted to permit the plaintiff to receive 
Lool., per ann rent, part of which was to go in fatiſ- 


dant, and aſſigned a breach in diſturbing him (the plain- 
tiff) in receiving the rent : "The defendant pleaded an ac- 
cord between them, that each fhould deliver his part of 
the indenture to T. S. to be cancelled, and that each ſhould 
| be diſcharged of all ations upon the ſaid indenture ; and 
ayerred, that he did deliver his part, &c. and upon de- 
murrer, this was adjudged ill ; becauſe accord is no plea, 
unleſs executed on both ſides. 3 Lev. 189. Ruſſel v. 
Ruſſel. hl | 
Covenant, &c. in confideration the plaintiff would per- 
mit S. P. to enjoy a farm in Chipſhamtor one year, pay- 
ing 721. rent, that then the defendant would pay to the 


and that the 22d of March concordat” et agreat 


pc 00k which was then in arcear for rent, and allo | 
OL, "T] : 
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the faid 527. and the bredch affigned was non-payment of 
the 72/. The defendant pleaded in bar, that before any 
cauſe of aQtion did atife for breach of covenaats, '&c.. it 
was agreed between him and the plaintiff, that he, {the 
defendant) ſhould pay to the plaintiff 3o/. in diſcharge of 
all covenants, which ſum the plaintiff received and ac- 
cepted in fu:l fatisfaftion thereof ; and wpon demurrer the 
plaintiff had judgment, becauſe upon the defendant's own 
ſhewing, there was no covenant broken at the time of 
this agreement made ; and accord and fatisfaftion is no 
good plea, but only in diſcharge of damages for a cove- 
nant aRually broken, or for damages actually ſuſtained. 
i Lutw. 358. Snow v. Franklin, ne ( ne I 

Indebitatus aſſumpſit ; the defendant pleaded an accord 
between the plaintiff and' him to do ſeveral things, and 
averred the performance of part, and that he tendered to 
do the reſt, and upon demurrer this plea was adjudged ill, 
becauſe an accord was pleaded, bit riot Execitted, T7; 
Tones 6. Sheppard v. Lewis. ; $7 

In an ation on the caſe the plaintiff declared, that ir 
conſideration of money paid to the defendant, he ptomiſed 
to deliver 400lb, of wax, Wc. ang that at the day he de- 
livered only 20016. of bad wax 5 the defendant pleaded an 
accord between them for the faid 200/16. of wax, which 
agreement he had performed ; and this was held a good 
bar. Dyer 75. Andrew's caſc. OS IN 
Covenant for not repairing an houfe, the defendant 
pleaded in bar an accord, and execution of it in fatisfic- 
tion of the repairs ; this was held a good plea ; for though 
a certain duty, which accrues by a deed, muſt be avoided 
by matter of as high a nature, and in ſuch caſe accord 
without writing is no ſatisfaction ; yet where the duty ac- 
cruing by a deed is not cer:ain, but a wrong is done ſub- 
ſequent to the deed, for which damages only are recover- 
able, as in this caſe, for not repairing, there accord 'with 
ſatisfaction, is a good plea. 6 Rep. 43. Blake's caſe, 

B. owed 1ool. to A. which he covenanted to repay 
within three years ; the ſaid B. covenanted likewiſe, that 
A. ſhauld enjoy a leaſe of certain lands, tc, peaceably during 
all that time, but notwithſtanding this covenant, B, en- 
tered ſeveral times before the three years were expired, for 
which the ation was now brought, and the breach aſfgn- 
ed accordingly ; the defendant B. pleaded, that after the 
firſt, and before the other entries, there was an accord and 
ſatisfaction between him and the plaintiff of all the ſaid 
entries ;z and this was held a good plea, becauſe damages 
for the entries were the ground of this action, which may 
be diſcharged without deed. 2 Roll. Rep. 187. Roberts v; 
ater; | | | 


II. The form and manner of pleading accords, 


The beſt and ſafeſt way to plead an accord, is to plead 
it by way of ſat:sfatt:on, and not by way of accord ; fot 
if it is pleaded by way of 'accord, a preciſe execution there- 
of, in every part, muſt be pleaded ; and if there be a fai-' 
lure in any part, the plea is inſufficient ; but if it be plead- 
ed by way of ſatisfa#iton, the defendant need ' plead nd 
more, but that he paid the plaintiff ros. in full fatisfaRtion 
of the a&tion, which he received. g Rep. Bo. See x Roll. 
Abr. 129. 1 Danv. Abr. 241. A | 

Ejedment againſt three ; they pleaded, that after the 
ſuppoſed treſpaſs and <jeAment, there was an agreement 
between the plaintiff and defendants, that one of theni 
ſhould pay unto the plaintiff 10!. in fatisfaRtion thereof, 
which he had performed ; and this was held a pos plea. 
9 Rep. 77. Petoe's cafe ; and in that cafe it was held; that 
where the condition is by deed to pay money, there by 
accord between the parties, any other thing may be glven 
in ſatisfaction of the maney ; but if the condition | be to 
deliver 50 quarters of wheat, there an accord'to'pay 'mo- 
ney in fatisfation thereof is not | wind It is otherwiſe, 
where the contra& is without deed. Goldſ. 80, © © 

In covenant, by the heir of the reverſioner againſt the. 
executor of tenant for life, for not repairing, &c. the 
defendant pleads that the teſtator died the 19th of grid 

war's 
tween the plaintiff and defendant, that the defendant 


| 


ſhould quietly depart and leave the poſſeſſion tothe plain- 
tiff, and that #n conſideratione inde” the plaintiff 'did agree to 
E - 
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_ charge 


ACC 


diſcharge him of the breach i non reparands, and ſhews 


that the 25th of arch he did depart, &c. this is no good 
plea ; becauſe the concord is uncertain as to the time of 
his departure ; and though he ſhews a departure within 
five days yet he cannot help the original inſufficiency of 
the concord, which is the foundation of all : And the 
time being indefinite, the departure ought to have been 
iminediately. Yelv. 124. 125. | 

In an «yſump/it for wares fold and delivered, the defen- 
dant pleaded that he gave and delivered unto the plaintiff 
a bever hat in ſatisfaction and diſcharge, &c. and that the 
plaintiff accepted the ſaid hat in full ſatisfaction and dit- 
charge of the promiſes, Ec. the plaintiff replied prote/lando 
that the defendant never gave him any ſuch hat in fatis- 
faction and diſcharge of the ſaid promiſes, and pro pla.rto 
dicit, that he never accepted a bever hat in ſatisfaction and 
diſcharge, &c. On demurrer, it was inſiſted firſt, that 
the iſſue-ought to be upon the giving in ſatisfaction, and 
not upon the receiving in ſatisfaction ; becauſe every gift 
or payment muſt be Girected by him who gives or pays, 


| and not by him who receives it ; but the court held it 

| well enough, and that the whole matter concerning the 

| payment, as well as the acceptance in fatisfaction, would 
| be tried upon this iſſue z and as to the ſaid objection of 


its being pleaded to be given in ſatisfation and diſcharge 
of the promiſes, &c. when it ſhuuld be pleaded in fati(- 
faction of the money mentioned in the promiſes, and not 


_ of the very promiſes ; the court held it of no weight. 


Garth. 347. 5 Mid. 86. 2. Salk. 627.8. C. 


Debt on bond to pay 4ol. at Michaelmas-Eve, De-. 


fendant pleaded a concord, that if he gave the plaintiff a 
bawk and 2o/. ac Michazlmas-Day the obligation thould 
be void, and faid that he gave a hawk and 20/7. at M- 
chaelmas-Day, and the plaintiff accepted it. "This was 
held no plea ; for it appears that for non-payment at the 


day the bond was forfeited, and ſo became {ingle, which 


cannot. be diſcharged by ſuch a nated averment in fact of 
ſuch acceptance, although the agreement was before the 
day ; but acceptance betore the day was a good diſcharge. 
Cro. Eliz. 46. | | 
In debt on a bond for 161. conditioned to pay 87. 10s. 
at Michaelmas. The defendant pleaded, that before that 
day he, at the plaintiff's avels, paid him 5/. 2s, 2d. 
which he accepted in full ſatisfaction of the debt ; but 
becauſe he pleaded the payment of part generally, whereas 
he ſhould have pleaded the payment to have been in 
full ſatisfaction of the whole debt, the plaintiff had judg- 
ment. $5 Rep. 117. | 
Treſpaſs quare clauſum fregit, &c. The defendant pleads 
that the treſpaſs was done by him and Fane Rxwland ; 
and that after the ſaid treſpaſs it was accorded between 


the plaintiff and the faid Fane, that the ſaid Fane ſhall. 
abate 145. due to the ſaid Fane from Edward, father to | 


the plaintiff, in ſatisfaftion of the ſaid treſpaſs, and avers 
that the ſaid Fane had abated the ſaid 145. &'c. And 
upon this the plaintiff demurred, firſt, becauſe it is a 
thing to, be done for the benefit of a third perſon, and 
therefore the accord was not good. 2dly, Becaulc he faid 
that ſhe had abated the ſaid 145. and not ſhewn how, 
As to the firſt exception the court was 2 contra ; for it 
being in diſadvantage of one of the treſpaſſers, and made 
at the requeſt of the plaintiff, tho' it be to a third perſon, 


| it is well enough ; but as to the ſecond fault, the court 


held the 


lea to be ill; for ſhe ought to have ſhewn how 
ſhe had 


ated the 145. as to ſay the father of the plain- 


iff owed her ſo much, and had paid her but ſo much, 


ſo that the 14s. be deducted and abated out of it ; and 
to plead that ſhe had abated generally, as it is pleaded 
here, is uncertain and i}, and adjudged accordingly in the 
following term, Skin, 391. pl. 28. 


* * NI. To what ations accord may be plgaded. 

. In-every ation where only amends is demanded b 
way of damages, accord executed is a good bar in ail. 
rge of them. Cro. Fac. 100. pl. 29. | 

* An accord with fatisfaQtion is no good plea to an 
aftion real ; for a right or title to a freehold cannot be 
barred by any collateral fatisfaRtion, 4 Co. 1- 9g Co. 
*9. 6, But in detinue for charters concerning a freehgld 


A C C 

and inheritance, an accord is a plea. 7 E. 4. 34. 
2 Co. 78.. So in waſte againſt leflee for years, though in 
the tenet, an accord is a good plea z becauſe a chatte] only 
is to be recovered. Bend. 35. 9 Co. 78: 6 Co. 44. 
So in _raviſhment of ward, and gquare ejecit infra termi- 
num. Qg Co. 78. An aceord with ſatisfaCtion is a good 
plea in an egedtone firme ; for an cjectment includes a 
treſpaſs ; and they are ſo interwoven, they cannot be ſe- 
vered ; and in all aftions which ſuppoſe a wrong v1 et 
armis, where a capias and exigent lay at Common law, 
there an accord is a good plea. 9g Co. 77. 1 Brownl. 
134. $8. C. 2 rank | 128. $8. C. Godb. 149. Inan 
appeal of mayhem an accord with ſatisfaction is a good 
plea, RIEng the writ be felonice, 6 Co, 44. 
9 Co. 758. 

Covenant for not repairing a houſe. The defendant 
pleaded in bar an accord, and execution of it in ſatiſ- 
tation of the repairs. Reſolved a good plea ; for it is 
not pleaded in diſcharge of the covenant, but of the da- 
mages only, which are demanded by reaſon of the cove- 
nant being broken ; and the covenant remains, and the 
plea ſounds only in diſcharge of the defendant, and is not 
like an obligation which is a certain duty, and there it is 
no plea, tho! it be before or after the day of payment. Cre, 


Fac. 99, 100. 


When a duty in certain, accrues by the deed tempore 
conſettioms ſcripti ; as by covenant, bill or obligation, to 
pay a certain ſum of money, this certain duty takes its 
ellence originally and only by writing ; and therefore 
ought to be avoided by matter of as high a nature, though 
the duty be merely in the perſonalty. 6 Co. 43. 1 Lutw. 
358. 8. P. Cro, Jac. 254. S. P. See 2 Rol.. Rep. 187, 

Account, (Computus) Is a writ or ation which lies 
againſt a bailiff or receiver, who by reaſon of his office 
or buſineſs, is to render an account to another, and re- 
fuſeth to do it. Cowel, Termes de la ley. 

A writ of account lieth divers ways ; for if a man 
make one his bailiff of his manor, &c. he ſhall have a 
writ of account againſt him as bailif, And if a man 


| make one his receiver to receive his rents or debts, &c. 


he ſhall have a writ of account againſt him as receiver. 
And if a man make one his bailift, &c. and alſo his re- 
ceiver, then he ſhall have an account againſt him as bailif, 

and alſo as receiver. A man ſhall have a writ of account 
againſt one as bailiff or receiver where he was not his 


| bailiff or receiver ; for if a man receive money to my uſe, 


I ſhall have an account againſt him as receiver ; or if a 
man do deliver money unto another to deliver over unto 
me, I ſhall have an account againſt him as my receiver. 
And ſo if a man enter into my land to my uſe, and re- 
ceive the profits thereof, I ſhall have an account againſt 
him as my bailiff, Fitz. Nat. Brev. 117. 

The proceedings upon this action, being difficult, dila- 
tory and expenſive, it is now ſeldom uſed, eſpecially if 
the party has other remedy, as debt, covenant, caſe, or 
other action ; or if the demand be of conſequence, and 
the matter of an intricate nature. For in ſuch caſe it is 
more adviſable to reſort to a court of equity, where mat- 
ters of account are more commodiouſly adjuited, and more 
advantageouſly determined for both parties ; the plaintiff 
being in that court, intitled to a diſcovery of books, pa- 
pers and the defendant's oath : And on the other hand, 
the defendant allowed to diſcount the ſums paid or ex- 
pended by him, and all reaſonable allowances, and to 
diſcharge himſelf of ſums under 40s. by his own oath, 
if by anſwer or other writing he charges himſelf with the 
ſame ; and he js intitled, after the account is ſtated, to a 
decree in his favour, if any thing be due to him on the 
balancing thereof. 1 New. Abr. 16. 1 Salk, g. . Carth. 


| 89. Chan. Ca. 249. 1 Vern. 282, 470. 2 Vern. 116. 
Abr. in Eq. 10. 


Though the aCtion of account is ſeldom uſed, yet it 
may not be improper to” conſider briefly, | 


I. For what things this aft;on lies, | T7 
II. Againft whom ation of account lies, either by the 
Common law or by Statute, | | 
I. What ſhall be a good bar to this ation, 
IV, What ſhall be @ goed diſcharge befere the ſn - 
. Far 


them, yet A. ſhall not bave a writ. of account againſt- B, 


'A G CE 


T. For what things this aftim lies, | 1 THrrR 

If a man delivers money to another, upon condition 
that if the defendant makes an aſlurance of 'certain lands 
by a certain day, that then; he ſhall have the-money, and 
it not, that he ſhall redeliver ir to the deliverer ; if he does 
not make this aſſurance, the deliverer may have a writ 
of account againſt him for the money. 41 Ed. 3. 10. 
Fitz. Accompt, 24. S. C. Br. 11.8. C, If a man delivers 
money to you to pay to me, I ſhall have account for this 
againſt you. 6 Hen, 4. 8. Godb. 210. S. P. 

An action of account lies not for a thing certain z as, 
if a man deliver 10/. to B.''to merchandiſe with, he ſhall 
not have account of the 10/. but of the profits, which 
are uncertain. Bro. tit. Account 355. 2 Brown. 76. 

No action of account lies for rent reſerved. on a leaſe ; 
ſo if a leflee of goods waſte them, yet no action of account 
lies againſt him. 1 Roll, Abr. 116. 2 [= 

If the bailee of goods waſte them, :or refuſe to deliver 
them, no action of account lies, but: an ation of detinne, 
or trover and converſion. 1 Roll. Abr. 116. . | - 

If A. hath a term for years in a rectory, and tithes 
being ſet forth and, ſevered from the nine parts, B. with- 
out any pretence of title, carries them away and ſells 


for, after ſeverance, the, tithes: immediately veſted in A. 
aad the taking by, B. was merely wrongful, and there- 
| fore without privity, Owen 86, 3 Leon, 244 | 
If A. acknowledges by deed, that he: has received: roo. 
from B. to be adventured to the J/e/?-Indies, and thence * 
to Englard back.again, and covenants to render a true 
account thereof upon his return; though B. may have a 
writ, of covenant upon this-deed, yet' he may 'alſo have_ 
a writ of account thereupon, at his eleQtion. | 1 Roll. Rep. 
$2! 2 Bulk 250g hoe oor 24oGl 0 20D 
Aſſumpſit, in , which the: plaintiff :declared, ithat the 
deſendant, intending to go beyond fea, delivered a box 
full of goods to the detendant, which he promiſed to diſ- 
pole of, and to give the plaintiff an! account thereof at 
his return; the defendant:pleaded in abatement, that - he 
was bailiff to the p!aintiff, to merchandiſe the ſaid goods ; 
and that he ought to bring an aCtion'of.'@ccount, and \ not 
an ation on the cale ;, and - upon ;demurrery iit' was | ad- 
judged, that here being an expreſs promiſe, on/whicli-the 
action is founded, af/umpfit will Jie as well as account ;; 
and that where-cver one acts as bailifft, he promiſes to ren- 
der an account. 1 Salk, gs Wilkins v. Wilkins, 
I. Againft: whim aftion of account lieth, either by the 
Common law, or by Statute. _ [fn OLE} 0: 41 
By the Common law, account lay : only againſt a guar- 
dian in ſocage, bailiff, or receiver, or by one in favour of 
trade and commerce, naming himſelf merchant, againſt 
another naming him merchant, and - for the executors of 
a merchant ; for between, theſe there was ſuch-a privity, 
that the law preſumed them-conuſant of each other's diſ- 
burſements, receipts and acquittances. - 2 Her. 4. 12. b. 
Co. Lit. 172. a. Co. Lit. 90. b, F. N. B.117. 11 Co. 
90. a. 2 Roll. Abr. 161, 7. 40 Aye 3 
The ſtatute of 13 £. 3. c. 23. gives an ation of ac- / 
count to the executors of a merchant ; the ſtatute 25 Ed. 3. 
c. 5. to executors of executors ; the ſtatute 31 Ed. 3. 
c. 11. to adminiſtrators : And by the ſtatute 3 & 4 Awn. 
- C. 16. actions of account may be brought againſt 'the exe- 
cutors and adminiſtrators of every guardian; bailiff and 
receiver, and by one jointenant, tenant in common; his 
executors and adminiſtrators againft the other as bailiff, for 
receiving more than his ſhare, and againſt their executors 
and adminiſtrators, 175 
Before theſe ſtatutes, if one jointenant;; or | tenant in 
common, received all the profits, the, other could not: have 
his ation, unleſs he actually. appointed; him bailiff 'or re> 
ceiver. Co. Lit. 172. a. 186, 4...200.;6.  Soiif two hada 
ward in common, and one took all the profits. F. N.- B. 
I18. So if there had been two executors, andione had re- : 
ceived all the debts of the teſtatorz for between theſe there 
was not ſuch privity as the law required; ' Bro, tit. Zc- | 
compt, 58. 39 Ed. 3 28. 4 Hoo 1 v6) : 897 | bf) 
\ Though an infant may be, an executor, -or may be | 
charged in troyer, being a tort; yet if he be made factor, 


_ 


bailiff or receiver, he [hall nct be/accountable for what tis 
does during his. infancy, either/i law'or*equity; for the 
 lameireaſon that othercaQs of his-birdHink not! theretore 
when ſuch one is appointed. faQtor, his friendsſhould give 
{ecurity for his' accounting; | 1Rolli Abri” 1 197 FN. 
118. +Go, Lit; 192. 8, Pooh 7 HoOqu HEILO 68 ©997%7 3 

If I make F. $. my bailif or receiver; and he rhakes- 4 
Geputy, I muſt have account againſt the-bailiff or receivet 
himſelt, and not againſt the deputy ;' for the receipt of the 
deputy was' wo the uſe of 'his maſter!” 'F, NB. 119: 
4 Len. 32. et $6 HFS 2040631 6 TY 15 Wks. 7G 

If the King appoints F. $.or he of his vin heed takes 
upon himſelf the charge ahd care of the eftate of a luna- 
tick, he is but in nature of a bailiff, and accountable to the 
lunatick,. his executors or-adminiſtrators; -' 4 C9. 127. 

A man ſhall not be charged in account, as ſurveyor; 
controller, apprentice, reve, or heyward, or a difleiſor, or 
other wrong-doer ; for, to maintain an ation of accornt; 
there mult be a privity either in Jaw or by the proviſion of 
the parties. Co. Lit. 192. | e871 

At Common law, if a man were difleiſed; and his en- 
try taken away, he could never recover, by any aCtion, 
the mean profits ; but if the diſſeiſor made a feoffment in 
tee, by the ſtatute of G/once/?&, che difleifee ih an afliſe 
might have recovered damages for the mean profits, being 
a-continuation-of the firſt wrong.' 2 Roll.” Abr. 550. 

But the chancery' interpoſed, . and' at laft carried the re- 
medy farther than had been 'admirted''at Common law ; 
for though in the caſe of Owen and Aprice, which was ad- 
judged 4 Car. 1. the court left the plaintiff to his remedy at 
Common law, for the recovery of the mean profits, and 
would not afliſt by their detree'*' So in the caſe of Eyre 
and Fackſon, 14 Car. 2.\they refuſed to affeſs any damages 
for a treſpaſs ; for that was a matter determinable at Com- 
mon Jaw, and to be aſcertained by a jury ; but afterwards 
they began to muke'the perſon, who' was the diſſeiſor of 
the mean profits, accountant to him who had the right ; 
and this was firſt begun. where lands were ſettled for the 
yayment of debts, there ſuch truſtecs, and the heir of the 
debtor, where accountants to the creditors for whom the 
profits were to'be received ; and this was very clear and 
plain. 3: becauſe ſuch perſon'came in and took 'the profits 
under the truſt ; and this was ſettled in'the caſe of Gilpin 
and: Smith, 18 & ig Car.' 2, Afterwards they came to 
extend their notions ; and the perſon that tcuk the meſne 
profits by wrong, was taken as the truſtee for,” and ac- 
countant to, him'that had the right ; and this was ſettled 
inthe'great caſe of' Coventry and Hall, which was in the 
years 33, 34 &-35 Car. 2. and 'was 'thus : Sir Thomas 
Thynn,' having treared'with' the lord keeper Coventry, for 
a marriage between his 'fon' and'Catharine the daughter of 
the lord- keeper; the ſaid Sir” Thomas covenanted to ſettle 
lands'on his ſon, but the conveyance'was defeRtive ; be- 
cauſe it wanted' the' words; tHat' he ſhould land” ſeſed ; 
the ſon recovered the lands'by a decree in'chancery, not- 
withſtanding the'defeQ'in'the conveyance, againſt the heir 
at law of Sir Thomas the'father; and afterwards came with 
his bill for the meſne profits ;'yet'the court, on this bill; 
carried back the account againſt: the heir at law, 'for all 
the profits received by him ; *and though it was objected, 
there' was [no agreement, * nor' no truſt, that the heit 
ſhould receive the profits' for- the'tightful proprietor ; yet 
the court reſolved 'that-he' ſhould'account from the origt- 
nal-juſtice, which intitled the proprietor to ſeek ah account 
againſt the perſon that had' taken-the- profits of the land ; 
which in equity and juſtice belonged to him ; and though 


the heir had the title in-law, /yet fince, im equity and con- 


ſcience, the eſtate belonged to another, fuch heir ought 
to account with him'for the profits he 'had'made ' of what 
was: his : and from hence' equity, began to'make all perſons 
account for the mean profits they'had received to ſuch per- 
ſons as had the equitable title ; but in the cafe, where: the 
huſband ſold lands for' valuable conſideration, and: the 
wife, after his death, received her dower againſt the pur- 
chaſer, and brought her bill in'ehancery'for the meſne 
profits, from the time of the death of her huſband; the 
lord chancellor Cooper would" not relieve Her ; for that he 
faid he could ;nov alter the law of dower,' which ' gave no 


| damages agginſt a purchaſey* under the huſband ; and he 


ſaw 


'Þ-© © 


faw no reaſon in equity to introduce a different 


1 New, Abr. 18. cites 1 Chan, Rep. 32, 229. 1 Chan. 
- 8, wine” 2 o”_ Ca. 71, 72, 134, 135+ 2 Chan. 

Ps. 259z I, 1 Fern. 295. v 
g \ bali cannot be charged as receiver, becauſe if he be 
charged as bailiff upon his account, he ſhall-have allowance 
_ of his charges and expences, which he is not intitled to 
when he charged as a receiver ; alſo he is not allowed, in 
an action brought againit him as receiver, to plead that he 
was before charged as receiver. 1 Rol, Ar. 119. 

'By bailiff is underſtood a ſervant that hath adminiſtra- 
tion and charge of lands, goods and chattels, to make the 
beſt benefit for the owner, againſt whom an action of ac- 
count doth lie for the profits which he hath raiſed or made, 
his reaſonable charges and expences deducted. A receiver 
| js one who receiveth money, and is to render an account 
of it, but is not allowed any charges or expences, ' but 
what is agreed on by the parties ; and in this caſe the plain- 
tiff is to declare by whoſe hands he received it. Co. Lit. 
172. 4. LD | 


UI. That fhall be a god bar to this adtion. 


In account againſt one as bailiff, it is a good plea that 
he was never his bailifft. 1 Ro/l. Abr. 121. 

In account againſt a bailiff, it is a good plea that he 
was the plaintiff 's ſervant to drive his plough, and keep 
his cattle for the drawing of his plough, ab/que hoc, that 
he was his bailiff in other manner, becauſe he is not ac- 
countable for this occupation. Bro, 34. 1 Roll. Abr. 121. 

It is a good plea in bar to an action of accornt, that the 
plaintiff hath releaſed to him all aQtions, 1 Roll. Abr.123. 
So it is a good plea in bar, that the plaintiff and defen- 
dant ſubmitted to the award of F. S. who awarded that 
the defendant ought to be acquitted againſt the plaintiff, 
Gro, Car. 116. Hcl. 114. ji; | | 

It is a good plea in bar, that after the receipt of the 
ſum of which the account is demanded, by the mediation 
of their friends it was agreed between them, that the de- 
fendant ſhould make an obligation of 1001. for the 100/. 


received, and the profit thence to ariſe, which obligation | 


of 1000, he did make and deliver accordingly to the plain- 
tif; for the acceptance of the obligation deſtroys the du- 
ty, and the ſum in demand is thereby as ſtrongly releaſed 
| as by a releaſe of all ations. Bro. 48. 1 Roll. Abr, 123. 


IV. What fhall be a good diſcharge before the auditors. 


In an aQtion of acc1unt there are two judgments ; the 
firſt is quod computet, after which the court aſſigns auditors, 


uſually two of the officers of the court, who are armed | 


with authority to convene. the parties before -them from 
day to day, at any coy or place that they ſhall appoint, 
till the account is determined : The time by which the ac- 
count is to be ſettled, is prefixed by the court ; but if 
it be of a long and confuſed nature, the court, on appli- 
cation, will enlarge the time. If either of the parties 
think they do him injuſtice, he may apply-to the cout : 
and if the defendant denies any article, or demurs to any 
demand, it is to be tried and determined in court. 1 Mod. 
42. 1 Brownl. 24. Go. Ent. 46. 

' Whatever may be pleaded to the ation ſhall never be 
allowed of as a good diſcharge before the auditors ; there- 
fore, where in account 'the defendant pleaded never ibis re- 
ceiver, &c. and this being found/againſt him, he was ad- 
judged to account :, and before. the auditors; he pleaded a 
ſubanflion of. .all debts, accounts, &c. to F. 8, who 
awarded that the defendant ſhould pay 107. only in dif- 
charge of all debts, accounts, &c. which he paid accord- 
ingly ; this was held no good plea ; for this award made 
before the ation brought, ought to /have been pleaded in 
bar thereof ; which being Omitted, he hath loſt the ad= 
vantage 5 Yi and not plead it before auditors. 
Cro. Gar. 116. | 14 3360 Gl ogoteal 

_ -It is a good difcharge before auditors, for a factor to 
ſay, that in a tempeſt, becauſe the ſhip was ſur-charged, 
pd goods were caſt 'over-board into 'the ſea, 1 Koll, 
»- ix ; | + 3 -; 4 453 | 

If a bali of a manor receives the rents nd profits of 
the tenants, and retains them two or three:years, yet in a 
writ of account, he is not to account for the profits thence | 


» 
. 


rule. | 


A © t 


ariſing in the mean time ; for he had not 'any warrant to 
merchandize with the money, or to gain or loſe thereby. 
Accountant-General, A new officer in the court of 
chancery, appointed by = of parliament, to receive all 
money lodged in court, in the place of the maſters, &c. 
He is to convey the money to the bank; and take the ſame 
out by order; and ſhall only keep the account with the 
bank ; for the bank is anſwerable for all money received 
by them, and not the accountant-general. See /tat. 12 
20. I. C. 32. No fees ſhall be taken by this officer or 
his clerks, on pain of being puniſhed for extortion ; but 
they are to be paid ſalaries, the accountant-general 650. 
per annum, the firſt clerk 250/, and the ſecond clerk 
1201. out of intereſt made of part of the ſuitors money. 
— His conſcience accouped him thereof : 
From the Latin adczlpare, Cowel. Pierce Ploughman, 
par. 1. fo. 77. | 
, from the French Accricher, to fix, hook, 
claſp or grapple unto. This word is uſed in ſtat. 25 
Ed. 3. flat, 3. c. $. and ſignifieth there as much as to 
encroach ; and the French uſe it for delay, as accrocher 
vo 2m, to delay the proccedings in a ſuit for ſome time. 
owel, » 
| Arcuſation, (Accx/atis) The at of accuſing, or the 
charge brought _ any one for a crime. By Magna 
Charta, no man ſhall be impriſoned or condemned on any 
accuſation, without trial by his peers, or the law. 9 Hen.3. 
None ſhall be vexed upon any accx/ation, but according to 
the Jaw of the land: And no man may be mulefted by 
petition to the king, &c. unleſs it be by indiAment, or 
prefentment of lawful men, or by proceſs at Common 
law. e5 Ed. 3. 28 £4, 3. c. 3. None ſhall be compel- 
led to aniwer an accuſation to the King, without preſent- 
ment, or ſome matter of record, Stat. 42 Ed. 3. Pro- 
moters of ſuggeſtions are to find ſurety to purſue them, 
and not making them good, ſhall fatisfy damages to the 
party accuſed, and pay a fine to the King. 38 £d. 3. c. 9. 
In treafon there thall be two lawful accuſers, Stat. 5 & 6 
Ed. 6. A perſon is not obliged to anſwer on oath to a 
matter by which he may accuſe himfelf of any crime, &c, 
2 Ald. Rep. 278. Jacob. 
- Acemannes Ceafter, Acemanni Civitas, See Barb: 
Atephali, "The levellers in the reign of King Her. 1, 
who acknowledged no head or ſuperior : They were deem< 
ed ſo poor that they had not a tenement by which they 
_ acknowledge a ſuperior lord. Cowel. Du PFreſne. 
etiam Billae, Words or a clauſe of a writ, where 
the action requires good bail. By ſtat. 13 Car. 2. eff. 2. 
c. 2. (which was the foundation of ac etiam billz in writs) 
it 1s enacted, that no perſon arreſted by proceſs out of the 
King's Bench or Common Pleas, in which proceſs the true 
cauſe of action is not expreſſed, and for which the defen- 
dant is bailable by 23 Hen. 6. c. 10. ſhall be forced to en- 
ter into bond with ſureties for appearance in any ſum ex- 
ceeding 40/7, See titles Arreſt, Bail, | | | 
An ac etiam bille ought not to be made out againſt any 
| þzer or peerefs, or any execttor, or adminiſtrator, or upon 
a penal iatute, or for any debt or afſinmpſet under 101. nor 


| in ation of account render, nor in any action of covenant or 


trovery unleſs the damages are 107. or more; nor in any 
action of treſpaſs, or for battery, wounding or impriſonment, 
unleſs there be an order of court for it, or a warrant un- 
der the hand of one 'of the judges of the court, out of 
which the writ ifſues for that purpoſe. 2 Till. P. R. 13. 
. -In caſe for agg owns his ſon, who was alſo his 
fervant (the defendant being a ſeafaring man) an ac etiam 


| 51lle of gol. was ordered on motion and affidavit. Comb, 


311. | 
- The plaintiff Jaid his ac etiam for 3ovl. and then 
fwears only that the 'defendant owed him above 107. juſt 
to'bring him within-the rule of ſpecial bail, The court 
2a him to take common bail for - his fraud. Comh. 
a. oo ; 
_ Jn an aQtion of treſpaſs, aſſault and battery, by bill of 
Adcduleſex with an ac'etiam for 481. and recovered roo!, 
the court held the bail ſhould nbt' be liable for more than 
the ac etiam, for that is the meafure and ground of 'his 
undentaking. © Salk, 162, pl.'16, Fe 7 
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Defendant in a ſcufle bit off the fore-finger of an at- | 


torney's right hand; and in treſpaſs with an ac etzam by 
a judge's Warrant, the bail was not held to jultify them- 
ſelves to a ſum ſuitable to the ac etiam, the detendant 


being poor. 6 Mod: 230. | 


-It was moved for a ſpecial ac etiam in treſpals for lying 


' with the plaintiff's wife, which was granted ; and held 


the defendant to 5ol. bail. N, B, Affidavits were pro- 
duced of the indecent liberty they took togethet, 11 
Med. 275. pl. 24. Hil. 8 Ann, B, R. = 
An action with an ac etiam bille was brought in a 
great ſum to hold the defendant to ſpecial bail where 
nothing was due, as appeared on being ſummoned before a 


judge to ſhew his caule of action ; the court held this not | 


to be ſuch a contempt as to grant an attachment againſt 
the plaintiff, but directed, that if the defendant was dem- 
nified he might bring his ation. 8 Ad. 227. 10 
Geo. t. "Ihe King v. Pepper. | RD 
Mrhat, (Fr. Achat) Is a gona or bargain. Hence 
perhaps purveyors were by ſtat. 36 £4. 3. called achators, 
from their frequent making of bargains ; and hence per- 
haps may be alſo derived the word cates, ſignifying pro- 
viſon bought in the market for great feaſts. Cowe!, 
Acherlet, A meaſure of corn, conjectured to be the 
ſame with one quarter or eight buſhels. "The monks of 
Peterborough had an allowance weekly of 12 acherſetos de 
frumento, and 8 acherſetos de braſiv, et 6 de grad, et 11 
acherſetos de fubis, &c, Cowel. ® _—_ 
Acholite, ( Acholitus) An inferior church-ſervant, who, 
next under the ſubdeacon, followed or waited on the 
prieſts and deacons, and performed the meaner offices of 
lighting the candles, carrying the bread and wine, and 
paying other ſervile attendance, "They were, according 
to Sir Hen. Spelman ; Fuvenes ex imo ordine eccleſie, qui 
in peregendis ſacris, ſacerdotibus olim, diaconis, et ſubd:a- 
om adminiſlirabant, ab epiſcopa ad hoc deſignate ; ſacra 


autim non attreftabant, nec inter clericos am ſunt, ſed | 


a neutris tamen excluſt ; difti amo Ts axohovgev, 1, &. a ſe- 


 Quendo, afſeftando, conſequendo, This officer was in our 


old Engliſh called a colet, from which appellation came 
the family of dean Coler, founder of St. Paul's ſchool. 
Acknowledginent-money, Is a ſum of money had 


| by the tenant on the death of the landlord, in acknow- 


ledgment of the new landlord. ——Solvet 12d. ad receg- 
nitionem cujuſlibet novi domini de Hope, &c. Ex libro cart. 


| Priorat. Leominſtrie, and called in Latin, Laudativum vel 


Laudemium a laudands domino. Cowel. 


_  Aclea, A place or ficld where oaks grow, from the 


Sax. ac, quercus, an oak, and leag, lotus, a place, We 
find it in ſeveral. authors, viz. in Afer, in the life of 
Elfred, in Florence of Worceſter 851, and in Ethelward, 
lib, 4+ Hiſt. Angl. cap. 3. Gowel. Du PFreſne., 
Acquietantia de thiris et hundzedis, A privilege 


to be free from ſuit and iervice in ſhires and hundreds ; 


' to which purpoſe it is {aid in Regr/?. Priorat de Cokesford. 


Duod prior non debet facere ſettum ad comitatum Norwici 
vel in hundredo pro manerto de Rudham cum pertin', 
Cowel. yet”, "at + | 

Acquietandis plegiis, This writ we find in the 
Regiſter of writs, fo. 158, being in truth a ju/ticies, and 
lies for a ſurety againſt a creditor, that refuſeth to acquit 
bim after the debt is paid. Cowel. 
 Acquietare. - This, ſays Dr. /Ykins in his Gloſſary, 
is a Jaw-word, and ſignifies quietum reddere. See Spelman. 
It alſo ſometimes ſignifies to pay, as in Meona/ticon, tom. 1. 
fo. 199. Tenentur heredes teflamenta patrum et aliorum 
praedeceſſorum ſuorum ſervare, et debita eorum acquietare, 
Cawel, | 

Acquittal, (from the French word acquyzter, and the 
Latin acqueetare, to acquit or diſcharge) Signifies in one 
ſenſe to be free from entries anJ moleſftations of: a ſupe- 
rior lord for ſervices iſſuing out of lands ;: but in the moſt 
general ſignification it is taken for a deliverance and 
letting free of a perſon from the ſuſpicion of guilt ; as he 
that on trial is diſcharged of a felony, is ſaid to be ac- 
quietatus de felenia ; andif he be drawn in queſtion again 
for the ſame crime, he may plead auter foits acquit ; as 
his life ſhall not be twice put in danger for the ſame of- 


fence. Acquittal is two-fold, acquittal in Jaw, and ac-\ 


Vox. I. 


| ment of money, he is not' bound to pay it unleſs the conu-. 
F 
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quittal im faft ; acquittal in law is, when two are in# 
dicted, the one as principal, and the other as acceſlary; 
the principal being diſcharged, the acceſſary bf | conſe- 
quente will be acquitted by law : Acquit a in faQ, is 
when by verdit a perſori is found Not guilty of the of- 
fence whereof he is charged. 2 nfl. 385. Staundf. Pl, 
Cor. 168. But in mutder if a man is aquitted, appeal 
may be brought againſt him. 3 Inf, 273 Wes 
if A. be indicted in the county of B. for a robbery 
or other felony ſuppoſed to be done at D.. in the county. 
of B. and be acquitted, and be afterwards indicted for 
a robbery upon the ſame perſon in the county of B. but 
at another vill, yet he ſhall plead auterfoits acquit not- 
withſtanding the variance of the vill, and may aver it to 
be the ſame ; but if he be afterwards indifted in the county 
of C. for a robbery ſuppoſed to be committed in the ſame 
county of C. (as it muſt be,) he ſhall never plead auter- 
forts Facquit of the ſame robbery in the county of B. for 
the juſtices in the covunty of B, can only inquire touching 
a felony in that county, and therefore it can never be 
averred to be the ſame ; but it is ſaid that it is otherwiſe 
in an appeal, 2 H. H. P.C. 245. But ſee 2 Hawk. 
Os 

T a perſon is lawfully acqizizted on a malitious proſe- 
cution, he may bring his ation, &c. for damages, after 
he hath obtained a copy of the inditment and the judge's 
certificate : But it is uſual for the judges of goal-delivery 
to deny a copy of an acquittal to him who intends to bring 
an action thereon, where there was probable cauſe for a 


criminal proſecution. Carth, 421. | 


A ſon-in-law indicted his mother for poiſoning her 
huſband his father, and ſhe being acquitted, brought an 
action for a malicious proſecution againſt him, and reco- 
vered damages; and he, to requite her kindneſs, brought 
an appeal of murder, on which ſhe was tried, convicted 
and executed, Cro, Car. 383. A man having brought. 
an action for ſaying of him that he was a highwayman ; 
and it appearing upon evidence he was ſo, he was taken 
in court, committed to Newgate, and convited and 
hanged the next ſeſſions. Mod. Ca. 217. 

Acquittance, (Acquietantia) fignifieth a diſcharge in 
writing, of a ſum of money, or debt due; as where a 
man 1s bound to pay rent, reſerved upon a leaſe, &c. 
And. the party to whom due, on receipt thereof gives a 
writing under his hand witneſſing that he is paid; this 
will be ſuch a diſcharge in law, that he cannot demand 
and recover the ſum or duty again, if the acquittance be 
produced. Termes de la ley, An acquittance in law ought 
to be a deed ſealed, tho' in common praQiice it is other- 
wiſe, 3 Salk. 298. pl. 2. If ſigned only and not ſealed; 
it 15 only an evidence or proof of payment, and no plead- 
able acquittance, becauſe it is no deed, ſo as it nothing 
difters from proof by witneſſes, only that it is not mortes 
as they are. Wentw. Off. of Exeutors. 217. ; 

It is obſerved, that a general receipt or acquittance in 
full of all demands will diſcharge all debts, except ſuch as 
are on ſpecialty, v:z, bonds, bills,' and other inſtruments 
ſealed and delivered ; on which account thoſe can only be 
deſtroyed by ſome other ſpecialty of equal force, ſuch as a 
general releaſe, ©. See 2 Cro, 650. FO 


I. In what caſes payment may be refuſed without an ac- 
| quittance given. _ OTEOT Ha 2 F, 
| Il. 1/hen plea of payment without an acquittance may be 
good, | | | 


I. In what caſes payment may be refuſed without an ac» 


quittance gruen. 


The obligor is not bound to pay without acquittance 


| upon a ſingle obligation ; nor is he obliged to pay the mo- 


ney before he hath the' acquzttance : But in caſe of ah obli- 
gation with condition it is otherwiſe ; for there one may 
aver payment. Bro. Obligation, - 10. And by ſtat, 3& 
4 Ann, c, 16, If an ation of debt is brought upon a fingle 
bill, and the defendant hath paid the money, ſuch pay- 
ment may be pleaded in bar of the aCtion. ILSS,» 

If one: is bound in a'/atute-merchant or bond for pay- 


2 
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5 or oblizee will deliver a releaſe or acquittance, Bro, 
aits, pl. 77. wt 
Tt Zo (lg that in debt upon an obligation, it is a good 
plea that tha defendant has been always ready to pay, &c. 
if he could have acquittance. Br. Tout temps, Sc. pl. 39. 
In cal of a grant of a bare annuity, where the grantee 
has 10 remedy by diſtreſs, there muſt be an acquittance 
under ſeal ; otherwiſe it is not of ſo high a nature as the 
grant; per Hale Ch. B. Hard. in Wilſon's cale. 


W. IWhen plea of payment without an acquittance may be 

;0d, 

| In debt the defendant pleaded acquitttance ; the plaintiff 
ſaid that the acquittance was for another 10/. abſque 5c 
that it was for this 10/. and a good plea. Br. Traverſe, 

{. 318. 
F Debt upon indenture of covenants, where the defen- 
dant had covenanted to do ſeveral things, and the plaintiff 
likewiſe to do ſeveral other things, ad quas qiudem conven- 
tiones perimplendas utergue obligatur alteri in 1001. and the 
one broke the covenant, by which the other brought debt ; 
and the defendant pleaded payment of 10/, at D. which 
was all to which he was bound ; judgment / a#tio and 
no plea per cur. becauſe'he does not ſhew a deed thereof, 
whereas the plaintiff decJared upon the indenture which is 
made. And yet contra in pleadingof payment of rent re- 
i2rved upon a leaſe for years made by indenture ; for there 
te may levy it by diftreſs,- and therefore averment may 
come in ure. Bro. Dette. pl. 173+ | 

| One by indenture was bound to pay a ſum of money, 


| and in an action of debt thereupon the defendant pleaded 


payment ; and without acquittance, per Montague, this 1s 
no good plea ;. for this indenture is like a ſimple obliga- 
tion, payment whereof is no plea without acquittance, 

ut it is atherwiſe if the obligation be with condition. 
Dyer 25. b. pl. 160. 

The wife dum ſola had recovered 26/1. damages, and 
had execution, and was yet poſlciled of the faid money, 
and that judgment was reverſed in error, and reſtitution 
awarded ; and afterwards ſhe married the defendant, and 


_ thereupon the plaintiff brought /cire facias to have reſti- 


tution, The defendant pleaded that after the reverſal, and 


| before this writ brought, he paid the ſaid 26/. to the plain- 
tif, The queſtion was, whether payment was good with- 


out acquittance. Barkeley juſtice held it was, becauſe the 
certainty of the damages appears not of record, and it may 
be that they were without proceſs, &c. fo as the execution 


_ appears not of record ; but the other three juſtices contra, 


becauſe the ſcire facias ſhews the recovery to be for 26/, 
and that plaintiff had execution for ſo much ; therefore 
the judgment being reverſed, and he demanding reſtitu- 


tion of 261, only, payment is not good without acquit- 


tance. Te. 326. pl. 8. Mich. 8 Gar. 1. B, R: Harris 
v. Harris. | Fe 2 
In audita querela to avoid execution of a judgment, it 
was ſurmiſed that after the judgment he had paid the in- 
tire ſum.. Popbam thought ſuch ſurmiſe not ſufficient to 
avoid a judgment upon a bare payment without _— or 
aw- 


\ other matter of evidence ; but Tanfield ſerjeant cited 


kins v. Malins, where it was held a good ſurmiſe, becauſe 


| it is not only a ſuit in law but in equity alſo, and is as a 


commiſhon to examine the cauſe ; for it is net reaſon that 
if the money be ſatisfied he ſhould lie in execution. And 
ſo held all the court (beſides Popham ;) whereupon he was 
tet to bail. Cro. F. 29. pl. 7. Paſch, 2 Fac, 1, B. R. 
Ognel v. Randel. ; : 
Acre, (from the German Acker, that is, ager) is a 
quantity of land containing in length forty perches, and 
four in breadth, or, according to that proportion, be the 
length more or. leſs. Crompton faith that according to the 
cuſtom of divers countries the perch differeth ; being moſt 
commonly. 16 feet and a half, but in. Stafford/bire 24: feet, 
In the, ſtatute made concerning. ſowing flax, 34 Hen. 8. 
c. 4» 160 perches make an agre, which is 40 multiplied by 
four : And the ordinance of meaſuring land made 33 £4. 
I. ſtat. 6. agrees with this aecount ; and by ſtat. 31 £Elz. 
c. 7. if a man ere any new cottage, 'he muſt lay four 
acres of: land. to it after this meaſure. "Fhe. word acre at 
fuſt ſignified not a determined. quantity of land, but any 
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open ground, eſpecially a wide campaign, from the Saxon 
&cer, a held: And this antique ſenſe of it ſeems to be 
preſerved in the names of places, as Ca/tle-acre, Weſt-acre, 
&c. in the county of Norfolk, When the word was ap- 
plied to the meaſure of ground, the quantity was various, 
till determined by ſtat. 33 Eg. 1. /t. 6. and 24 Hen. 8; 
c. 4. Fox the difterent computation of acres obſerve this 
note in a terrier of the eſtate belonging to the prior and 
convent of Burceſter Com. Oxon. A. D. 1339. 1 Hen. 4. 
Quelibet acra continet duas ſeliones cum ommbus fur longiis— 
Exceptis virgis et buttis quarum quatuor virge faciunt unam 
acram, et aliquando plures, $ umiliter aliquando quatuor 
buttes, aliquando guingue, aliquands ſix, aliquando ſeptem, 
aliquando otto 7 acgpon unam acram, &c, Paroch. Ant, 
þ. 534- At the great dooms-day inquiſition, the com- 
mon paſture ſeems to be meaſured by hides, the arable land 
by carucates, and the meadow by acres.  Cowel, 

Acre, An old fort of duel fought. by ſingle comba- 
tants, Engliſh and Scotch, between the frontiers iof their 
kingdom with ſword and lance. | Ex abuſu ebtento de vo- 
luntate et mandato domini regis Anglia et Scotia, not fo- 
lum Fara clerici, fed et abbates et priores in diccefi 
Karleoli, fi appellati fuerint ab aliguo de regno Scotia, de re 
aliqua, et e converſo compeliuntur cum lanceis et gladiis, alias 
mermes, duellum, quod dicitur acram, committere inter fores 
"I regni— MMoneatis igitur utrumgue regem—quod tam 
deteſtabilis abuſio quoad perſonas ecclefraſticas non ſervetur. 
Annal. Burtm, Sub. An. 1237. Hence it is conjectured 
that, as this ſort of judicial duelling was called camp fight, 
and the combatants champions, from the open field that was 
the ſtage of trial ; ſo @cer among the Saxons being the 
ſame with campus, the borderers on Scotland, who beſt re- 
tained the Saxon dialeCt, called ſuch camp fight, ecer-feoht, 
acre-fight ; and ſometimes ſimply acre, Cowel, 

Acroiha, Blindneſs. Phe right word is acra/ia ; but 
we find in the Mona/ticon, page 694, Inter medios hamines 
gut eis nſidias tetenderant, quaſi acroiſia percuſfſys, ad in= 
lar Eliſei tranſrerunt, Cowel, Du Freſne, 

Act, See Atts, 

Actiia, Military utenſils. D41:bet paratus fit cum ac- 
tiliis et harneffirs, &'c, Et quicungue habet decem libras in © 
bers, et non habuerit omnia cremorum aCtilia, perdat omnia 
bona. Cowel, Du PFreſne. 

Attidn, Ao, is defined by Bra&on, lib. 3. c. I. in 
the ſame manner as by Fuftinian, lib, 4. Inſt. tit. de ac- 
tranibus, viz, Aftio mhil aliud eft quam jus proſequendi in 
Judicio quod alicut debetur., Adtion is otherwiſe defined to 
be 2 legal demand of one's right. Co. Lit. 285. 2 lifd. 40. 
Mirror, cap. 2. ſet. 1. It implies a recovery of, or refti- 
tution to ſomething, (Co. Lit, 289.) and differs from a 
writ of error, which is no action, but only a commiſſion 
to the judges to examine the record, &c. Fenk. 25. 
2 Infl, Yelv. 209. But yet, if by writ of error, the 
plaintiff therein may recover, or be reſtored to any thing, 
it may be releaſed by the name of an ation. Co. Lit. 
288. b, The ſuit till judgment is properly called an ac- 
tion, but not after ; and therefore a releaſe of all ations 
is regularly no bar of an execution. Co. Lit, 289. a. 
1 RolPs Abr. 291. Fr; 

The deſign of entring into ſociety being the proteQtion 
of our perſons and ſecurity of our property, men in civil 
ſociety have a right, and indeed are obliged to apply to the 
public for redreſs, when they ar2 injured ; for were they 
allowed to be their own carvers, or to make repriſals, 
which they might do in the ſtate of nature, ſuch permiſ- 
ſton would introduce all that inconvenience which the 
ſtate of nature endured ; and which government was at 
firſt invented to prevent. Hence therefore they are 
obliged to ſubmit to the public the meaſure of their da- 
mages, and to have recourſe to the law and the courts of 
juſtice, which are appointed to give them eaſe in their af- 
fairs.; and this application is what we call bringing an ac- 
tion, 1 New Abr. 26. 


Under this head it is thought proper to conſider, 
I. The different kinds of ations. | 


Il. in what caſes an atiion will lie ; and who may ſue and 
bs facd, S6 | 
II, In 


| I; 
II. In what caſes diſtin? things may be hid n theiſtthe 


ation, 

venue may be changed. | 

V. Aions on the caſe. _ Ne ml 
VI. Attions on the caſe pon tafſunipſit, ' 4 

VII. Attians an the caſe for ſlander or defamation. 
VHI. A&tons popular, or attions qui tam. Fd 


I. The different kinds bf dtions, 4 | 

Actions are divided, aecording to Lord Cite, mto cti- 
minal and civil ; -criminal are cither to have judgment of 
death, as appeals of death, robbery, &:. or only to have 
judgment of damages to the party, fine to the King, and 
impriſonment ; as appeals of mayhers, &c. Cr. Lit, 184. 
2 [n/i. 40. Criminal actions or pleas' of the crown are 
otherwiſe defined to be offerices done againſt the crown 
and dighity of the King. Staund, P. C. 1, ONT, 

A civil ation is that which tends w_ to the tecovery 
of that which by reaſon. of any contract, or other like 
cauſe, is due to a perſon. Cowel. 
vided into real, perſonal, and mixed. Co, Lit, 284. 
2 Inſt. 40. | | 


| A real action is defined to be that whereby a petſon_ 
claims, title to have a freehold in any lands or tehetticiits, 
or for life. | 


rents or comimons in fee-fimple, fee-tail, 
Bratt. lib, 4. c. 2. | | 
Every real a&tion is po//e/ſory, viz. bf his own poſſeſſion 
or feiſin; or aunceſtrel, viz. of the poſfeffioh or feifin of 
his anceſtor. 6 Co. 3, And rel ations aunceſtte] are 
poſſeſſory, viz. when the anceſtor dies th poſſeflioh, and 
the land' deſcends ; or #/gh!ful, when only the right de- 
feends from the anceſtor, 6 Co. 3. 6. GPS 
The law always diſtinguiſhed between a right of entry 
and a naked right to the land itſelf; and therefore there 
were different remedies ; fot to recover the naked right, 
the law only gave a writ of 7:g/ht; and in this action, the 
defendant at his election might put himſelf upon his coun- 


try, or wage battle ; but when the diffeiſee had a right of 


entry, it was preſumed that the diſleifin was freſh and 
recent; 'and therefore the' trial was coram paribus; but 
# the diiciſee. did not come till the heir was ſeated in the 
pofiefhion, and had paid relief to the lord, then the entry 
of the Gifleiſee was taken away, and his title became 
doubtful ; and then they appealed to providence in fuch 
decifions ; and if any freeman would, with his own body, 
defend the title of the pofſeſſor, the demandarit was 
obliged to find a champion to' enter the lifts with him. 
Booth 9g. Co. Ent. 182. 1 H. 6. 7. ide ob 
But to recover the tight of pofleſſion, the ancient way 
was by writ of entry, where the procefs was by ſummzns, 
grand cape before appearance, and petit cape afterwards, 
as in the writ of right, and the general iſſue was diſſeiſivir 
vel non. dffe;tvit ; and this iſſue was tried by a jury, be- 
cauſe when the difſeifin was freſh; they did not put it upon 
the hazard of a battle, as they dif! in' thoſe cafes where 
the long pofleſſion: had: made the right deubtful.” Booth 
257; [170 1142. p | 
"he 4 che writ of emt}y, they received no damages 
for that fuch writ only demanded the frechold, and was 
not mixed with the perſortaity ; and therefore to recover 


the profits which are merely perſonal, they had an aQtidn | 


of treſpaſs,. which was the proper temedy for the damages 
ſuftamed. Booth 175. 2 Inft. 289, 343. | | 


Thete were anciently only three forts of wtits of entry ; | 


- one againſt the diſſeifor hitaſelf 3 the other, which was 
againft his feoffee, was called the writ of zmhtry in the 


perz the third was after a ſecond alienation, which 


was called a writ of entry in the fer and cui; but the 


ſtatute of Marlb; cap. 30. gave a writ of tt in the pot, | 
which did not lie in common againft an alience at a third-| 


band, F. N. B. 191. Booth tos. 2 Il. 163. 

And as a man might have have brought ſuch writ of entry 
for his own diſfeifin, ſo he might have brought it for the 
difleifm of his ' father, or he might have brouphit it for a 
diſleifin done to his grandfather, which was called a writ 
of ayle, or a'difſeiſin done to his great grandfather. which 
was called a'writ of befai/, or atiy collateral cofins tha 
were niore rentote than brothers and fiſters, uncles and 


IV. Ations local and tranſitory; and in what cafes : the | 


CE 


Civil aCtivhs are di-. 


"AE A 


2urits, nephiews/and neices ; and this was called a writ of 
tofmiage.  F. N.'B.' 91, 221, Booth 175, 176, 200. 
But beeftdfe the procefs in a writ of entry became te- 
dious, when ſuch aCtions were removed gut of the Lord's 
evurt iſto that of the King's, ahd thereby the proceſ: 
which ifſued from' three weeks to three weeks in th 
Lord's court, was depending ſo many ſeveral terms 1n the 
King's court, theretore the affife was invented, which 
was 'in the nature of a commiſſion to put the difleiſce in 
pofleflion by trial at one affiſes ; and this, was fo ſudden 
and immediate a remedy, that the writ of entry became 
obſolete ; and therefore when the afliſe was the uſual re- 
medy, the writ of entry begat to be called a writ of entr; 
in the nature of an afſiſe. Glan, cap. 7, Fleta 214, 215; 
See title Afliſe. | ht 

There was likewiſe other retnedies, as the formedon in 
remainder and teverter, and a fermeden in deſcender, which 
was given by the ſtatute # dons, which created eftates- 
fail. See title UCIrits, Io EONEE T4 | 

But'the proceetings on real ations, being dilatory and 
expenſive, and in many caſes concluding the party upon _ 
one trial, a more commodious method was contrived to 


| diſpute the title of lands, which begun in the reign of 


Hen. 7. in this manner ; by forming a term for years, 
and the lefſee's britiging an ejeAment to recover the 
term; and thereby tv allert the title of the leffor of the 
plaintiff; before this time, if a termor for years, who 
only-claimed as a bailiff to the freeholder, had been ouſted 
of his poſſeflion, he had only a remedy to recover da- 
mages in &je&ment, and could not recover the term itſelf; 
but in the reign of Hex. 7. the courts of equity having 
obliged fuch wrong doer to a ſpecifick reſtitution, the 
courts of law have likewiſe given an habere facias poſ- 
ſeſſrmem to recover the term in ſpecie, x New Abr, 27. 
See title Efectment. | 055 ous oY 
' A perſonal aftion is that which one man may have 
azaitſt another, by teaſon of ” contract for money or 
oods, or for any offence done J him, or fome other, 
Be whoſe aCt he is anſwerable. Bra#. [b, 3. c. 3. 
Perſonal ations are either ex contradtu, or ex delifio ; 
etfotial ations 2x contrattu, are thoſe founded on con- 
tract, ' as debt, which is to feſtore the things in nimere 3 
or detinue, which 1s to reſtore the ſame in Picks. or da= 
mages, whert it eannot be had; alſo actions of accounts 
ervenant,  afſ mpfit, quantum mertat, Soon valebat, co 
venant and annuity are,perſonal ations. erſonal aQtions 


| ex delifto, are treſpaſſes founded upon ſyrce, which are 
| treſpaſſes vi 'ef armis, or upon. fraud, 
 upohtt the caſe, 1 
 chatttes of another, by lawful 
borrowing or. pledging, he. cannot have an 
paſs, but muſt bring, 2 


Don. fraud, which are actions 

Therefore, if a man gets the goods. or 

means, =o bailment, 
10R of 7reſ- 

bd ok ak dS <4 

etlunue Or 1rover becau the party 


” 


had not violated his pc 20- 7; 

So where a man comes to; buy goods, and they agree 
vpon 2 price and a day for the pa ment, and. the. buyer 
takes ther away, no rover Jies,. but an, /furmp/it for the 
money, becauſe the prgperty was changed dy a lawful bar- 
gain. 1 New Abr. 2: EIN RTE TIT 
If I borrow a horſe, to go to Dover, and go to other 
places, the owner may haye an ation on: the cafe againſt 
me, for exceeding the purpoſes of the loan; for ſo far it 
is 4 fectet and fallacious abule of his property 3 bat'ng 


general aftion of treſpaſs Ties, becaule it.is not an" open” 


and yiolent invaſion of it. 1 Rel, Rep. 128, 

ixed ations ate thoſe, in which the freehold is.re- 
coveted, and alſo damages for the unjuſt detention of it. 
Ci. Lit, 284. 6b. i 


an ©0 


For all injuries done to a mah's perſon, reputation or. 
property, he ſhall have an aCtion, and for every right he 
is to have a remedy ; for want of right and want of re- 
meEdy are the fame thing. Ir is alſo agreed, that where a 
perſon has ſeverat remedies, he may chooſe - which he 
pleafes ; biit he cannot deviſe or lay hold on any but thoſe 

| preſcribed _ 


x 


preſcribed by the laws of his country ; for if this were 
allowed, it would be conſtituting as many actions as there 
are men, which would be highly inconvenient. x New 
 Albr. 28, Co. Lit. 145. Style 4. 
But in this the great difficulty is, when a man ſhall 
be ſaid to have ſuffered an injury, or to have ſuch a 
right as will intitle him to an atom - and here the rules 
eſtzbliſhed by that ſociety, of which he is a member, 
muſt govern; and therefore, though a man had a right, 
and is barred by the ſtatute of limitations, yet he can have 
no remedy. 1 New Abr. 28. | 
$0 if I promiſe by word only to convey lands, or to 
give goods, without delivering poſſeſſion ; or if I promiſe 
to build a houſe, without conſideration, &c. though by 
the laws of nature theſe promiſes are binding, yet no 
action lies ; for without deed duly ſealed and executed, 
or without conſideration, no property is altered ; and 
every ſuch promiſe is eſteemed, in the eye of the law, to 
be nudum pattum unde nom oritur attio, 1 New Abr. 28. 
Yelv. 196. Cre. Car. 270. 1 Brownl. 111. 6 Co. 18. 
1 Roll. Abr. g. | . 

Alſo in caſes where there = be damnum abſque 1n- 
juria, the party can have no action; as if a ſchool be 
ſet up in the ſame town where an antient ſchool has 
been time out of mind, by which the old ſchool receives 
damage, yet no aQtion lies. 1 New tAbr. 28. 1 Roll, Abr. 
107. 1 Mod. bg. Ney 184. 

So if I retain a maſter in my houſe to inſtruct my 
children, tho' this be to the damage of the common ma- 


ſter, yet no aCtion lies. 11 Hen. 4. 47. 1 Roll. Abr. | 


107. » 
As the law grants redreſs for all injuries, and gives a 
_ remedy for every kind of right, ſo it is open to all kinds 
of perſons, and none are excluded from bringing an ac- 
| tion, except on account of their crimes or their country z 
as men attainted of treaſon or felony, popiſh recuſants, 
perſons outlawed or excommunicated, convict in a 
 premunire,” or alien enemies. Co. Lit. 128. _ 

A man that hath a ſpecial and limited property in goods, 
as a Carrier that hath goods delivered to him, a ſheriff 
who hath levied goods, a bailee who bath goods in his 
keeping, &c. ſhall have aRons againſt thoſe who take 
them away, becauſe they are anſwerable in damages to 
the abſolute owner. x New Abr. 29. 2 Bulft. 311. 

1 Sid. 438. 1 Mad. 30. 2 Saund, 47. 2 Keb, 588. 
Yelv. 44. Dyer 98, 9g,” 
| Alfo a man who has cauſe of aftion againſt two, may 
bring it againſt which he pleaſes ; as if A. takes the goods 
of C. and B. takes them from A. C. ſhall have his action 
againſt A. or B. at his ele&ion, becauſe both damnifed C. 
in their taking. 1 Szd. 438. OY . 

So, if two of the ſheep of A. bave been loſt, and one 
of them is found again, and the ſhepherd of A. affirms it 
to be one of them, whereupon . pays for the feeding of 
it, and cauſes it be ſhorn and marked with his own mark, 
and after the ſhepherd knowing this to be the ſheep of 4. 
falſly and fraudulently affirms to the bailiff of the manor, 
to which waif and ſtray ve that the ſaid ſheep is a 
ſtray, whereupon the ſaid bailiff ſeizes it, &c. 4. ma 
have an aQion againſt his ſhepherd ; for that by his falſe 


practice he hath created a trouble, diſgrace and damage | 
to him ; and tho' he hath good cauſe of aCtion againſt the |. 
| bailiff, yet this will not excuſe the ſhepherd, Allen 3. 


1 Roll. Abr. 1IOT., a 
So if one flanders my title, whereby I am wrongfully 
diſturbed in poſſeflion, tho' I have remedy againſt the treſ- 
paſſer, yet I may have an aCtion againſt him who cauſed 
the diſturbance. Allen 3. | 
If there are ſeveral proprietors of a ſhip which hath uſu- 
ally tranſported goods tor hire, and a maſter placed there- 
in by the part-owners, who hath 6ol, wages for every 
voyage from Londen to T. and 7. S. without making any 
contra&t with the part-owners, and none of them being 
preſent, delivers certain goods abroad to the maſter, tb 
be carried for hire from Londen to T. and the ſhip ſafely 
arrives there, but the goods are ſpoiled through the neg- 
le& of the maſter, an 2&ion lies againſt the part-owners ; 
for tho' the maſter is chargeable in reſpeRt to his wages, 


A: 0-1 


tiop of the plaintiff. 1 New Abr. 29. Carth, 58, 2 Salk, 
440. 3 Lev. 258. | | 


TI. In what caſes diflinft things may be laid in the ſame | 


ation. | 

The diftinQion herein with reſpect to rea! ations, de- 
pends on the different kinds of writs ; for all original writs 
are of two ſorts, viz. Breve nommatam” i innominatum ; 
the firſt contains the time, place and demand very parti- 
cularly, and therefore in ſuch writ ſeveral lands by ſeveral 
titles cannot be demanded in the ſame writ: the other 
contains only a general compiaint, without expreſſing 
time, damages, &c. as the writ of treſpaſs, quare clauſum 


fregit, &c. and therefore ſeveral lands coming to the de- 


mandant by ſeveral titles, may be demanded in ſuch writ. 
8 Co. 87. See F, N. B. 209. Owen 11 MKelw. 105. 
Dyer 145. 2 Brownl. 274. 

As to perſonal actions, the difference ariſes from the 
above mentioned diviſion of perſonal aQtions, viz, ſuch 
as are ex contrattu, and ſuch as are ex delifto, or founded 
on a tort; therefore debt on an obligation and on a mutu- 
atus may be joined, becauſe the writ is general, and the 
declaration upon both will be warranted by the authority 
given by the general words of the writ ; ſo debt and deti- 
nue may be joined in the writ, becauſe there are writs in 
the Regi/ter in which they are both compriſed in the ſame 
writ-z ſo debt upon a leaſe and for cloths, they being in 
the words of the ſame writ ; but debt and account, or 
debt and treſpaſs cannot be joined. Crs. Car. 20, 316. 
1 Vent, 366. 1 Keb, 847. Bro, Foinder in Attion, gy, 
Regiſter 95, 139- | 

The true reaſon why ations may or may not be joined 
is not the difference of the defendants pleas ; for if that 
were the reaſon, debt upon an obligation (to which the 
plea is Ton e/t faftum) and on a mutuatus, to which the 
plea is 21 debet, could not be joined ; therefore the true 
reaſon ariſes from the difference of the proceſs, and the 
fines paid on taking out the original ; for in debt the old pro- 


out the original a fine was paid to the King, which was 
in proportion to the ſum demanded ; but in treſpaſs the 
proceſs was a capias, becauſe the man that had committed 


a #ort might be ſuppoſed to fly from juſtice ; and in this 


action the court ſet a fine upon him in proportion to his 
offence, and levied it by a capiatur. 1 Vent. 366, 

In perſonal actions Grd wrongs or treſpaſſes may be 
joined, becauſe they may be compriſed in the ſame writ, 
and ſo may ſeveral actions on the caſe, where the caſe is 
of the ſame kind; as an aCtion for a fraud on the delivery 
of the goods, and on the warranty of the ſame goods, 
being both on the contract; ſo againſt a common carrier 
on the cuſtom of the realm, and trover may be joined 
becauſe both on the zort; ir being a violation of the cuſ” 
tom not to deliver the charge, 1 Co. 87. Jenk. 211. 
3 Lev. 93. Raym. 233. 

But actions founded upon a 7ort, and upon a contract, 
cannot be joined ; as an afſump/it and trover againſt a car- 
rier, for tho' theſe come under the general head of ations 
on the caſe, yet are they more diſtin caſes than debt and 
account, which cannot be joined. 1 Lev. 101. 1 Salk. 
Io. 3 Keb. 59. 3 Med. 322. 1 Sid, 244. | 

If trover and afſump/it are joined in one aQtion, and 
upon Not guilty the jury guoad the trover find for the de-. 
fendant, and guoad f: 
ſhall not have judgment, for theſe cannot be joined in the 
ſame action, and the ſeverances of the jury will not help 
it, the declaration being nought at firſt, 3 Lev. 99. 

One aQtion will lie for entering the houſe of the plaintiff, 
AOEE his cheſts, and carr ing away his goods, and for 
beating his ſervant per quod y lm Fw amijit ; for a general 
action of treſpaſs and a ſpecial ation upon the caſe may be 
joined in one aftion. Allen g, Style 43, 202. 

If in an action upon the caſe the plaintiff declares, that 
whereas accommodaſſet to the defendant a gelding ad equi- 
tand” ab L. uſque E. & ibigdem ſalvo deliberand' to the plain» 
tiff the defendant intending to deceive the plaintiff, rid upon 
the ſaid gelding from L. ta E. and from £. unto L£. again, 

and by that riding ſo much abuſed the ſaid horſe, that he 


ſo are the proprietors in r<{peft of the freight, at the clec- 


| became of little value ; and though he the plaintiff at E. 


demanded 


ceſs was ſummons, attachment and diſtreſs, and on taking 


rene” 


e aſ/umpſit for the plaintiff, yet he 
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demanded a redelivery of the faid gelding 


dant refuied, and yet doth refuſe to deliver him, and hath 
converted the taid gelding to his own ute; this declaration 
is not good, becaute it contains diftinct matters, for part is 


founded upon the contract, and part upon the tort, which 
are ſeveral cauſes of action. Cro. Car. 20, 

An ejectment and afſault and baitery were joined in 
one Writ, and not guilty pleaded, and a verdict and in- 
tire damages given for the plaintiff; and it ſeems to have 
been aided atter verdict. 

W here one hath a right to recover in the ſame kind of 
action, though he derives his right from different titles, 
yet being conjoiued in him, he may recover in one aCtion ; 
as if in debt upon 2 £, 6, for not ſctting forth of tithes, 
though the plaintiff ſhews, that by preſcription the reftor 


of 4. hath had two parts, and the vicar of A, the third | 


part of the tithes there, and that the ſaid rector and vicar, 
by ſeveral Jleafes, did demiſe to the plaintiff, per quod he 
became propriet@rizs of the ſaid tithes, and the defendant 
ſowed, &c. this action is well brought, for though the 
vicar and parſon could not join becauſe they claim ſeve- 
rally by divided rights, yet when both titles are conjoined 
in one perſon, the matter of the title is alſo conjoined ; 
and this being a perſonal action and founded upon a 
wrong, it 1s ſufficient to ſhew generally, that the pjain- 
tf is firmarizs or proprietarus of the tithes, without ſay- 
ing by what title. Yelv. 63. 1 Brownl. 86. Cro, Fac. 
Mor 914. Nog 3, 
If A. being ſeiſed of a third part of a meſſuage, &c. in 
fee, demiſes the ſame to B, for years, who afligns to C. 
and 4. by bargain and fale inrolled, conveys his reverſion 
to D. and his heirs, who was then ſeiſed of another third 
part in fee, and afterwards the ſaid D. leaſes his third part 
alſo to the faid C. for years, and dies; and his heir, by 
bargain and fale inrolled, conveys the reverſion of the ſaid 
two third parts to £. and his heirs, after which waſte is 
done, E. may bring one aCtion of waſte upon theſe ſeveral 
leaſes, for that neither the intereſt of the terms nor of the 
inheritance were ſevered or divided to ſeveral, but were 
in one perſon at the time when the waſte was done. Poph. 
24, 25. Cre. Eliz, 290. Owen 11. S. C. 
If in covenant the plaintiif ſhews that A. was ſeiſed 
in fee of one melſuage, and poſſeſſed of another for a cer- 
tain term of years yet enduring, and let both to the de- 
tendant for a leſſer term of years, and that the defendant 
did covenant to repair, &c, and ſhews that 4. by one deed 
did grant to the plaintiff the reverſion in fec, and by an- 
other the reverſion for years, &c. and that after the houſes 
were out of repair, &c. this action is well brought, for as 
upon ſeveral leaſes or upon ſeveral grants of a reverſion 
one action of waſte lies, ſo for the ſame reaſon one writ 
of covenant will lie, Cro. Fac. 329. 
But one cannot in the ſame action join a demand in his 
own right, and that which he has in the 1ight of another ; 
as if in af/umpſit againſt an adminiſtratrix, the plaintiff 
declares upon a fale of goods to the inteſtate for 200/. 
and upon another ſale to the defendant herſelf for 27/. 
and that upon account the defendant was found indebted 
to the plaintiff in theſe ſums, and promiſed, &c. the de- 
Claration is naught ; for the charge being in ſeveral man- 
ners, v7. in her own right and as adminiſtratrix, it ought 
to have been by ſeveral actions. Hob, 88. See Cro. Eliz. 
 40b. Mor 419. Heb. 184. Noy 19. 1 Vent. 268. 
2 Lev. 110, 111, 228, 2 Keb. 814. | 

_ Several perſons may join in an aCtion where their inte- 
reſt is joint ; as if the ſeveral cattle of A. and B. are diſ- 
-trained, and C. in conſideration of 10/7. to him paid by 
A. and B. afſumes and promiſes to them to procure the 
cattle to be redelivered to them; if they are not redeli- 
vered accordingly, one joint action lies, for the confide- 
pkg is intire and cannot be divided, Szyle 156. 1 Roll, 
MOY, 3T+ 

So if A. hath one mill and B. another in the ſame ma- 
nor, which they have uſed to repair, and time out of 
mind all the grain which was ground and ſpent in the 
houſes of the tenants of the ſaid manor, and was not 
ground at one of the ſaid mills, hath always, and ought 
to be ground at the other, and C, a tenant of the ſaid ma- 


nor, grinds at another mill, &c, A. and B, may join in 


gelding, yet the defci- | 
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one ation againſt'C, for the damage is intire to both their 
mills, . 2 Lev. 27. 2 Keb. 631. 2 Saund. 115. 

If within the pariſh of 4. there is a cuſtom for the pa- 
riſhioners yearly to elect two perſons to: be churchwardens 
there, and according to the ſaid cuſtom B. and C. are 
elected, but the ſurrogate of the biſhop refuſes to admit 
and ſwear them into the ſaid office ; upon which they 
bring a mandamus, and he falſly returns a cuſtom for the 
vicar to chooſe one churchwarden, and that therefore he 
cannot admit both the {aid parties, but is ready to admit 
one of them ; they may join in an aCtion for this falſe re- 
turn, for the mandamus and whole proſecution thereof 
was joint; and this is no office of profit, nor action 
brought for that, but for the unjuſt return. 3 Lev. 362. 

So if the regiſter of the biſhop refuſes to regiſter a li- 
cence of a chapel for a conventicle, according to 1 Jill. 
& MM. and upon a mandamus to do it makes a falſe 
return,- all the inhabitants may join in one action againſt 
him. 3 Lev. 363. | | 

But if one man calls two other men thieves, and ſhews 
in certain of what, &c, they ſhall not join in one aCtion 
againſt him ; for the wrong done to one is no wrong to 
the other. | | "= 

So in afſault and battery ; for the battery done to one 
cannot be the ſame as that done to the other, and one 
battery may hurt more than the other. Kelw. 55. 

If two joint owners of a ſum of money are robbed upon 
the highway, they may join in one action againſt the hun- 
dred in which, &c. otherwiſe if the ſums are ſeveral, and 
ſeveral properties. Dyer 370. ge | 

If A. deliver goods to B. to deliver over to C. and B. 
does not deliver them over accordingly, but converts them 
to his own uſe; either A. or C. may have an action agaift 
B., But both ſhall not have an action ; but he who firſt 
begins his aCtion ſhall go on with the ſame. 1 But, 
68. Hard. 321. | 

If A. is ſeifed in fee of the reverſion of a cloſe expeQtant 
upon a term for years, and B. is poſleſſed of another 
cloſe adjoining thereto, between which ſaid cloſes there 
runs a rivulet, and B. flops it, per quod the cloſe of A. is 
ſurrounded, ſo that the timber trees, &c. become rotten ; 


' A. in reſpec of the prejudice to the reverſion, and the 


termor in reſpect of the poſleſſion, and of the ſhade, ſhel- 
ter, &c. may have an action, and a ſatisfaction given to the 
one is no bar to the other. 3 Lev. 209. | | 
One action will not lie againſt ſeveral men for ſpeak- 
ing the ſame words ; for the words of the one are not the 
words of the other, and can no more produce a joint ac- 
tion, than their words and tongues can be ſaid to be one, 
Palm. 313. : 2 | 
But if two men procure another to be indicted falſely 
for a common barretor, he may haye an action upon the 
caſe againſt them both ; though in ſtrictneſs the procure- 
ment of one is not the procurement of the other. Latch 
202. | | 
A man cannot declare againſt one defendant for an 
aſſault and battcry, arid againſt the other for taking away 
his goods; becauſe the treſpaſles are of ſeveral natures, 
and againtt ſeveral perſons. | | 
If A. leaſes for years to B, and C. rendring rent, and 
C. affigns his moiety to D. and after rent is arrear, A, 
may bring one action of debt; for the” rent againſt B, 
and D, for the reverſion remains intire. Palm, 283. 


IV. Afions local and tranſitory ; and in what caſes the 

venue may be changed, | | 
Originally all ations were tried in the proper counties 
in which they aroſe, purſuant to maxime Vicint vicinorum 
fatta preſumuntur ſcire ; this created no inconveniency, 
for all men being anciently in decenna, they were eaſily 
come at, the decenna being reſponſible for their appear- 
ance ; but when the cuſtom of the decennary began to 
wear off, men uſed to fly from their creditors, and this 
begot the diſtinction between local and tranſitory acttons z 
the firſt relating to lands, which muſt be tried where the 
lands lie z the other a debt or duty OT ans, to the perſon 
where-ever he fled: hence men omitted to date their 
contracts from any certain place, and began their obliga- 
tions with a Noverint univerſi; when this diſtinEtion __- 
ita» 
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eftabliſhed, it began to be abuſed to a great degree ; for 
plaintifts would lay their aCtions far from the place where 
the fact was done; and the defendants, for fear of being 
outlawed, wete neceflitated to carry their witneſles into 
that county, how far ſo ever remote from the place where 
the fat was done. 1 New Abr, 33. 2 Infl. 231. 

To remedy this, the ſtat. 6 R. 2. c. 2. provides,** that to 
the intent that writs of debt and of accaunt, and all other 
ſuch actions, be from henceforth taken in their counties, 
and directed to the ſheriff of the county where the con- 
tracts of the ſame actions did ariſe ; it is ordained that 
from thenceforth on pleas on ſuch writs, when it ſhall be 
declared that the contra thereof was made in another 
county than is contained in the original writ, that then 
Incontinently the ſaid. writ ſhall be abated.” _ 

This was intended to have confined all ations to their 
proper counties ; but as it would have created greater 
miſchief than it was intended to prevent, if a creditor 
could not follow his debtor into another county ; and as 
the ſtatute is ſo worded, that it only preſcribes that the 
declaration ſhall agree with the writ, as to the place, the 


judges conſtrued it ſo as to impower them to change the | 


venue, and thereby oblige the plaintiff to give evidence 
of the fact within the county whexe the writ is brought ; 
and this in effe&t tends to abate the writ according to 
the ſtatute, 1 New Abr., 34. | 
_ All aCtions real or mixed, as treſpaſſes, quare clauſum 
fregit, cjeftment, waſte, &c. muſt be Jaid in the county 
where the lands lie. 1 New Abr. 34. 

So an action of debt for rent, againſt an aſſignee of a 
term, on the privity of eſtate, is local, and will lie no 
where but in that county where the lands are. Cro, Car, 
183, Latch. 187. # map 43 

D90 where 4. granted a rent-charge to B. and C. for 
their lives, and the lands out of which it iflued came to 


| the defendant after the death of A. and the plaintiff, as 


Exccutor of the ſurvivor of the grantees, brought debt 
for arrears incurred in their life time, and laid his ation 


_ In the county where the lands lay ; and on application of 
_ the defendant to have it tried elſewhere, ſuggeſting the 


plaintiff's power and intereſt in that county, but it was 
held a local ation, and not triable elſewhere. Hob. 37. 
A. as affignee of a reverſion, brought covenant againſt 


_ the aſſignee of the leſſee, on an expreſs covenant between 


the leflor and the lefſee, for payment of rent reſerved out 
of lands which lay in Ireland, and which was made pay- 
able in London ; on plea to the juriſdition of the court, 
it was held, that though ſuch action may be maintained 
here by the leflor againſt the leflee, yet that by the aſ- 
ſignment, the privity of the contract was deſtroyed ; and 
there being nothing but a privity of eſtate between the 
two aſlignees it made the action local. Carth. 182. 
T1 Salk, Bo. 3 Mod. 336. 1 Show. 191. S. C. 

But where the leſſor brought debt againſt the leſ- 
ſee, and declared on a demiſe of lands which lay in 
Famaica; on plea to the juriſdiftion of the court, and 
objection, that if the defendant had any good local plea, 
he was hereby deprived of it ; the court held, that this 
being on the privity of contra, was a tranſitory action, 


_ and might be laid any where; and that if a foreign ifſue 
aroſe which was local, it might be tried where the aCtion 


Was laid ; and for that purpoſe there may be a ſuggeſtion 


_ Entered on the roll, that ſuch 'a place in ſuch a county 


is next adjacent ; and it may be tried here by a jury from 
that place, according to the laws of that country ; and 
upon zi debet pleaded, the laws of that country may be 
given in evidence. 6 Mod. 194. 2 Salk. 651. S. C. 
If a declaration contains matters lying in two counties 
that join, it ſhall be tried by both counties, on a venire 
directed to the ſheriffs of both counties, who are to ſum- 
mon fix of each county ; but the trial may, by conſent 
of parties, be otherwiſe. See ſtat. 16 & 17 Car, 2. that 
after verdi&t, judgment ſhall not be ſtayed or reverſed, 


for that there was no right venue ; fo that the cauſe were 


tried by a jury of the proper county or place where the 
action is laid, See 4 & 5 Ann. c. A Fl 


An aQtion of debt againft the executor of a leſſee, in | 


the detinet for arrears in the teftator's life-time, may be 
brought any where ; but where it is jn the deber and de- 


. 
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tinet, for rent accrued in the executor's time, it muſt be 
where the lands lie. Latch 262, 271. 3 Cv. 24. 

All perſonal aCtions, as debt, detinue, Yeaſt, deceit, 
trover, and converſion, account, &c. may be brought in any | 
county, and Jaid in any place; and the defendant cannot 
traverſe it, or be allowed to ſay, that the cauſe of action 
accrued in another county or different place, except in 
the caſe of an officer of juſtice, who may plead a ſpecial 
juſtification. Co. Lit. 282. 2 Inft. 231. Co. 3+ 

An action may be brought on a contract or matter 
which aroſe beyond fea ; as if A. enters into a bond to B. in 
any foreign country, and the bond bears date in no place, 
B. may bring his aCtion where he pleaſes, and alledge 
that the bond was made in any place in England ; but 
if there be a place mentioned, a3 Bourdeaux in France, 
then ſhall he alledge that the bond was made in guodar 
loco vocat' Bourdeaux in France, in {/ſington in the county | 
of Middleſex, and from thence the jury ſhall come. 


\ Co, Lit, 261. Latchyg. 2 Keb. 3215, 6 Med. 228. 


The defendant cannot by his plea oblige the plaintiff 
to lay his aCtion in a different county from that in whichhe 
brought it, unleſs the matter pleaded be local, for in tran-. 
ſitory actions he muſt move the court on affidavit, that 
if the plaintiff hath any cauſe of action, ſuch cauſe ac- 
crued in the county of, &c. and not where the plaintif 
hath laid it, &c. and ſuch motion muſt be made before 
i{ſue joined ; for by joining iflue, he agrees with the plain- 
tiff, as to the manner of bringing the a&tion, and though 
the court ſeldom refuſes on ſuch an afidavit to change 
the venue, yet if before or after the motion made, the 
plaintiff will enter into a rule, to offer no evidence but 
what ariſes in the county where he had laid his action, 
= cauſe will be tried there, 1 Sid. 44. 2 Salk. 669, 

O. 
j though the court, on application ſeldom refuſes ta 
change the venue, yet there are caſes in which the judges 
have refuſed ; as where a peer of the realm brings an ac- 
tion of ſcandalum magnatum, the court will not change 
the venue ; becauſe a ſcandal raiſed on a peer reflects on 
him through the whole kingdom. 2 Med. 215. 1 Lev. 
56. S. P, For the king himſelf is party to the ſuit ; 
but in lord Shaftſbury's caſe, who brought ſcandalum mag - 
natum, and laid it in London, the venue was changed. 
1 Vent. 364. 2 Fones 192. but note, that was by reaſon 
of the great influence he had in the city ; and the eſta- 
bliſhed doftrine is, that the venue cannot be changed in 
an aCtion of ſcandalum magnatum. 2 Salk. 668. Carth, 
40. | | | | 
Alſo a ſerjeant at law, barriſter, attorney, or any 
other privileged perſon, whoſe attendance is neceſlary at 
Weſlminſter-hall, may lay his aQtion in 4:ddleex, though 
the cauſe of action accrued in another county ; and the 
court, on the uſual affidavit, will not change the venue. 
2 Salk, 668, 670. 2 Show, Rep. 176, 177, 242. S. P._ 

But if a privileged perſon be ſued, and the action 
brought againſt him in the right county, his privilege 
will not intitle him to have it tried in 14ddlſex, Carth. 
126, 2 Salk. 668. 
 Soif an attorney lays his aftion in London, the court 
will change the venue on the uſual affidavit ; for by not 
laying it in Middleſex, he ſeems regardleſs of his privilege, 
and is to be conſidered as a perſon at large. 2 Fent. 47. 

If material evidence may be —_ in two counties, the 
plaintiff may elect to bring his action in which he pleaſes ; 


as if A, draws a bill of exchange in Briftal, payable in 


London, the ation accrues by the refuſal to pay the mo-_ 
ney in London, and therefore the plaintiff is not obliged 
to change the venue. 1 Salk, 66g, Comb. 84. 1 Lutw, 
215. 7 Co. Bulver's caſe. | 

& where an afſumpſit was brought for goods ſold and 
delivered, and the action laid in Zonden, and a motion 
was made to change the venue upon affidavit that the ſale 
was in Kent, but it apyearing that the delivery was in 
Londen, the court held, that where the matter conſiſts of 
two parts in ſeveral counties, the plaintiff ſhall have his 
eletion. 1 Lent. 344- Bo 

So in an aftion againſt a lighterman for not delivering 
goods, which was laid in Londen, where they were to be 
carried to, it was moved to change the venue ; _— 
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- upon the caſe to be repaired in damages, 


&- © 


| We damages and neglect was in Kent ; fed non allecatur 
0 


r the neglect is tranfitory, and not material where it 
was; and the court will never change the venue for a 
carrier, which is the ſame caſe. 2 Sai#. 670. | 

If the aCtion be grounded on a ſpecialty, the court will 
not change the venue ; for not being dated at any particu- 


lar place, it may be preſumed to be omitted, that it may 


charge the defendant at any place. 2 od. 228. 

It is not the courſe of the court to change the venue 
in an aCtion of efcape ; per Ho!t Ch. Juſt. 2 cd. 228. 
The court wil! not change the venue in an action of cove- 
nant, 1 Lev. 307. | 


V. Aions on the caſe. 


It hath been obſerved, that for every right, and for 
every injury done a man in his perſon, reputation or pro- 
perty, the party hath a remedy, but this remedy he muſt 
take according to the methods laid down, and rules pre- 
ſcribed by the law; for which purpoſe there are writs 
framed ; and ſettled aCtions to which he muſt apply ; 
as debt upon a contract, treſpaſs on a manifeſt and open 
invaſion of his property, &c. but where the law has 
made no proviſion, or rather, where no general action 
could well be framed before hand, the ways of injuring, 
and methods of deceiving b:ing fo various, every perſon 
1s allowed to bring a ſpecial action on his own caſe. 1 
New Abr. 44. Co, Lit. 56. a. 6 Mod. 53, 54. Nor 


$$ it any objection that ſuch action was never brought be- 


fore z as where the leflor coming to view the lands, to 
fee if any waſte was committed, being hindred by a ſtran- 
ger from entring the premiſles, brought an ation on the 
caſe againſt him; and it was held to lie, though ſuch 
action had never been brought before. Cro. Fac. 478. 
s Rl. Abr. r08, 109. 2 Rol. Rep. 311. See 6 Med. 53. 
and Lit. fef?. 108. Where per Littleton, na action having 
been brought on the ſtatute of /erton, it is to be preſum- 
ed that no ation will lie: And Co. Lt. 81. 6. per lord 
Coke, non-uſage is a good interpreter of a law, But per 
Holt Ch. Juit. wherever an act of parliament gives a 
rizht, the Common law gives a remedy ; fo where the 
Common Jaw gives a right, or makes a thing an injury, 
the ſame law gives a remedy or action. 1 Salk, 20, 21. 


6 Mea. 54. 


Under this diviſion of ations it is thought neceſſary to 


conlider, _— 


T. 1 what caſes, and for what injuries an attion on the 
caſe will lie. | 
2. Aions on the caſe againſt carriers, and uponthe cuſtoms 


of England. 


3. Concerning commons and commoners. 
4+ For conſpiracy. 
| 5. For deceits, frauds, and on expreſſed and implied 
Warranties. | | 
6. On eſcapes and reſcous. | 
7. For and. againſt innkeepers and hefts. 
8. For miſ-fraſance, non-feaſance, negligence. 
9. For nuſahces. | 


1. In what caſes and for what injuries an adiion on the 


caſe will lie. 
In all cafes, where a man has a temporal loſs, or da 
mage by the wrong of another, he may have an action 
But an aCtion 
on the caſe doth not lie, when there is not any temporal 
damage; as, againſt a woman, who pretends herſelf ſingle, 
and inveigles a man into a marriage, whereby he was diſ- 
turbed in conſcience. 1 Lev. 247. Vid. Ent. 13. See 
1 Sid. 375. Nor doth aftion on the caſe lie, for refuſing 
to adminiſter the ſacrament. See 1 S:4. 34. Nor doth 
action on the caſe lie for not reading divine ſervice to a 
man, and the tenants of his manor. 5 Co. 73. a. x Rol. 
110. Nor doth ation on the caſe lie for a legacy ; for it 
is only due by the ſpiritual law. Raym. 24. 1 Sid. 46. 
| No attion on the caſe lies where the particular damage 
1s not ſpecially alledged, As if there be an ation upon 


' man z but that he fearing to carry it, delivered it to F. 
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the caſe for ſtopping up a highway, whereby buyers could 
not come to his coa]-pit ; tor he ought to ſay that buyers 
were coming and were hindered. See, Salk. 15. 16. 

Action on the caſe lies not for an aCt not prohibited by 
law, tho” it be to the damage of the party; as if a leſſee 
at will by negligence burn his houſe, an ation upon the 
caſe does not lie; for the law does not puniſh him for 
permiſſive waſte, 5 Co. 13 b. Cro, Eliz. 777, 784. 4 
Med. 12, If a man ere a dove-cote, or coney-borough 
in his own land, tho” the doves or conies, hurt the neigh- 
bours, no action lies. 49. 420, 453. If a man ſhut the 
doors of his houſe againſt the ſherif? who comes to do ex- 
ecution of the goods of another, which are in his houſe, 
no action lies. 5 Co. 81. 14s. 668. If a maſter give 
correction to the ſon and heir apparent of B, who was 
his apprentice, whereby he becomes lame, and is diſpa- 
raged in his marriage, B. cannot have an aCtion upon the 
Caſe. 1 Leon. 50, 

If a ſchool be ſet up in the ſame town where an anci- 
ent ſchool has been time out of mind, by which the old 
ſchool receives damage, yet no aCtion upon the caſe lies, 
becauſe it is lawful for a man to teach where he pleaſes; 
and this is for the eaſe of the people. 6 Med. 46. per Gould, 
Juſtice, 11 H. 4. 47. 22 H. 6. 14. b. Fitz Aftion ſur 
le caſe 28. 8. C. Bro. 42. $S. C. Ney 184. S.C. cited. 
I Roll. Abr. 107. $. C. 1 Med. 69. S. P. per Twiſden 


arguends, In like manner, if I retain a maſter in my 


| houle to inſtrut my children ; though this be to the da- 


mage of the common maſter, yet no aCtion lies. 11 H. 
4+ 47- 1 Roll, Abr, 107. $.C. SoifI have a mill, and 
my neighbour builds another mill upon his own ground ; 
by which the profit of my mill is diminiſhed, yet no ac- 
tion lies againſt him ; for every one may lawfully ere a 
mill on his own ground. 1 Roll, Abr. 107. Hard. 162. 
Brownl. 57. Noy 184. But if I have had a mill by preſcrip- 
tion in my own Jand, if another eres a new mill upon 
his own land, if this draws away the ftream from my 
mill, or ſtops it, or makes too great a quantity of water 
run to my mill, by which I receive damage, ſo that m 
mill cannot grind as much as it was uſed to do, I ſhall 
have an ation on the caſe againſt him. 22 Hen, 6. 14. 
Dyer 148. 1 Roll. Abr. 107. 

If I have 100 acres of paſture in a town, and before 
this time no man hath ever had any paſture within the 
ſame town, and thoſe of the town hath uſed to agiſt their 
cattle in my paſture; and another who has a freehold with- 
in the town, converts his arable into paſture, ſo that thoſe 
of the town agiſt their cattle there ; whereby 1 ſuffer da- 
mage, yet I cannot have any remedy againſt him ; for it 
is lawful for him to make the beſt advantage he can of his 
own land. 22 H. 6. 14. Noy 184. 1 Roll, Abr. 107. 

An aCtion on the caſe lies not for a wrong, which is a 


felony ; as if a man kill the ſervant of another, an a&tion 


upon the caſe does not lie by the maſter per guod ſervitium 
amiſit. Yelv. go. 1 Sid. 375. 1 Lev. 247. Nor doth 
action on the caſe lie for the battery of a man's wife, by 
reaſon of which ſhe languiſhed for fix months, and then + 
died. 2 Roll. 557. 


| 2. A#ions on the caſe againſt carriers, and upon the cuſ- 


toms of England. 
If a man delivers goods to a common carrier to carry ta 
a certain place ; if he loſes them, an action on- the caſe 
lies againk him ; for by the common cuſtom of the realm 
he ought to carry them ſafely. If a man delivers goods to 
a common hoyman, who is a common carrier of goods, to 
carry them to a certain place, and gives him according to 
the cuſtom for the carriage of them, and after by default 
of good keeping of them they are loſt, an action upon the 
oaks lies avainſt him; for by the common cuſtom of the 
realm he ought to keep and carry them fafely, Hob. 25. 
And if a man delivers goods to ſuch common hoyman, 
to carry to a place, and after delivers them (being of good 
value) to another to keep ſafely in the boat, and does not 
diſcharge the hoyman, and after they are loſt G_ 
negligence, an action upon the caſe lies againſt him, ob, 
25. Gro. Fac. 330. þl. 9. S. C. ſays the defendant 
confeſſed the receipt, and ſaid he was a common wy 
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to carry, and that he gave notice thereof to the plaintift, | 


and he agreed thereto, and diſcharged him of ne carriage, 
The plaintiff traverſed the dilcharging him, and adjudged 
for the plaintiff; tor the delivery by his afſent is not ma- 
terial ; but the only matter traveriable is the diſcharge, 
which is iſſuable and found for the plaintiff ; and the judg- 
ment was aitirmed on error brought. 

In account for wares delivered ad merchand:zandum 3 
the defendant pleaded, that he was robbed oi thoſe goods, 
and of many more of his own goods ; it was held, that 
this might be a good. plea for a factor or for a ſervant, but 
not for a common carrier, becauie he receives a premium 
for the charge. Moor 462. Woodlijfe's caſe. 

A carrier agreed to carry goods of the plaintiff from 
H. to Londen, paying him for the cariiage, and in an ac- 
tion. on the caſe brought: againſt the carrer, the plaintiff 
declared againſt him for not carrying goods, and that para- 
tus fuit ſolvere ; it was objected, that the declaration was 
ill, for he ſhould have ſet forth, that he had paid for the 

carriage, or had tendeted the money ; but the plaintiff had 
judgment. 2 Roll, Rep. 466. 

Caſe, &c. by the plaintiff, who was a merchant, ſet- 
ting forth, that by the Common Jaw every /ighterman 
ought to govern his /ighter, that the merchants goods 
come to no damage ; that the plaintiff was a merchant and 
the def. ndant a lighterman, and that he had carried the 
plaintiff's goods from ſuch a place-to ſuch a place for hire, 
viz, for lo much money, and that he had fo negligently 
coverned his /zghter that the goods were damnified ; after 
a verdict toi the plaintiff, it was objected, that the action 
wou!d not lie, becaule the plaintiff had not averred, that 
the defendant was a cormon lighterman ; beſides, he did 
not let forth how his goods were ſpoiled, but both theſe 
exceptions were over-rulzd ; and though there was no 
promiſe, yet fince this action ariſes ex malefado, there is 
no occaſion to all:dge a promiſe, for the delivery of the 
goods to a cominon carrier implics a contraf&t. Palm. 523. 

Caſe, &c. againlt a common carrier, for fo negligently 
carrying the plaintiff's goods that they were loſt, and he 
declared likewiſe in rover 3 adjudged, that the declaration 


was good, becauſe the plea of Not guilty goes to both; | 


but this was after a verdict, Sd. 244. 
Caſe, &c. in which the plaintiif declared; that he de- 
livered to the defendant (being a water carrier) goods in 


York to carry them from Hull to London, and that the 


goods were loſt ; after a verdict for the plaintiff it was ob- 
Jected in an arre(t of judgment, that there was no pe/ztive 
arreement ſet forth between the pre and defendant for 
any certain ſum for the carriage ; belides, the agreement 
-was to carry the goods from Hull to London, fo that the 
defendant did not undertake to carry them from York to 


_ London; but adjudged, that he ſhall be charged upon the 


general receipt at York, and that 'tis not requiſite to. ſet 
forth any agreement of the premium. Sid. 3b. 
Alſſumpſit by a carrier, upon a promiſe to pay ſo much 


\ for carrying goods from York to Londen ; if the plaintiff in | 


his Qeclaration doth aver performance, and doth not ſhew 
in what pariſh and ward he brought the goods, *tis il} 
upon a demurrer. Sd. 178. 7 
Caſe, &c. upon the cultom of £England againſt a ma- 
feer of a ſhip, for negligently keeping the plaintiff's goods ; 
in which a ſpecial verdict found, that the ſhip lay in the 
river Thames, and that the goods were delivered on board, 
Sc. that in the night-time ſeveral perſons pretending to 
preſs ſeamen by force, ſeized thoſe men which were in 
the ſhip, and the goods were loſt ; that the maſter was to 
have wages of the owner of the ſhip, and the mariners 
wages of the maſter ; the queſtion was, whether the ma/ter 
was chargeable for the loſs of theſe goods ; it was argued 
that he was not, becauſe the maſter 1s but a ſervant to the 
owners, and he receives his wages from them ; but ad- 
judged he is rather an officer than a ſervant, for he may 
pawn the ſhip if he ſce occaſion, be may ſell bona peritura, 
&c. and tho' he receives his wages from the owners, yet 
in effec he is paid by the merchant ; for *tis he who pays 
the owners, and there 1s no difference between this caſe 
and that of a hoyman or a common carrier, 1 ent, 
190, 238, hs | | 
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Aſſumpfit for money due by cufiom for fravage ; upon 
nn afſumpſit the jury found the duty to be due, but no 
promiſe expreſly made to pay it ; ad;ud;zed that an af/ump- 
/it will tie for this money due by cuithm, without an Cx- 
preſs promiſe. 2 Lev. 174. | | 

Cate againſt the d:fendant for egligently keeping his 


fire, ſetting torth, that by the cuſtom of England ever 


houſekeeper is bound to keep his hre aſe at all times, leit 
by the neglect thereof, and of his ſervants and ldgers, any 
damage ſhould happen ; that the defendant being a houſe- 
keeper in Chancery-lane took a lodger, who kept his fre fo 
negligently that the goods of the plaintiff were burnt; the 
plaintiff had a verdict, but the judgment was arretited, be- 
caule the cuſtom was never extended to jervants or /dgers ; 
bef1des, he ſets forth, that hs go2ds were burnt and ſpoiled, 
but did not fay what goods, 1 Lut. 33. | 

Adjudged, that a common carrier 1s liable in reſpet of 
the reward he takes, and not becauſe the hundred 1s an- 
{werable over to him ; for he was chargeable at Common 
law before the ſtatute of //7nton, which makes the hun= 
dred liable; and the reaſon why he is chargeable is, be- 
cauſe he might be robbed by conſent and combination, of 
which it might be difficult to make any proof. 1 Salk. 
14.3» | | 

{n an attion on the caſe upon the cuſtom of the realm 
againſt the defendant, who was maſter of a fage-coach, the 
plaintiit ſets forth, thar he took a place in the coach for 
ſuch a town, and that in the journey the defendant, by 
negligence, loſt the plaintiff's trunk ; upon Not guilty 
pleaded, the evidence was, that the plaintiff gave the 
trunk to the man who drove the coach, who promiſed to 
take care of it, but loſt it; and the queſtion was, whe- 
ther the me/ler was chargeable, and adjudged that he was 
not, unleſs the maſter takes a price for the carriage of the 
goods as well as for the carriage of the perſon, and then he 
is within the cuſtom as a carrier is ; that a maſter is no? 
chargeable for the acts of his ſervant, but when they are 
done in execution of the authority given bythe maſter, 
and then the act of the ſervant is the act of the maſter, 
1 Salk, 282, | 


By ftatute b An. c. 31. it is enacted, &« that if any ſervant, 


thro” negligence, ſhall cauſe an houſe or outhouſe to be 


fired, ſuch ſervant being thereof convicted upon oath be- 
fore two juſtices, ſhall forfeit 1007. unto the churchwar- 
dens of the pariſh of, &c. to be diſtributed amongft the 
ſufferers, as to the churchwardens ſhall ſeem juſt ; and up- 
on non payment, ſhal] be committed to ſome workhouſe 
by a warrant of one juſtice, there to be kept eighteen 
months at hard labour: and by the ſame act it is en- 
acted, T hat an aCtion ſhall not be brought againſt any, in 
whoſe houſe or chamber any fre ſhall accidently hap- 
pen ; and if it be brought, then the defendant may plead 
the general iſſue, and give the aCt in evidence, and if the 
defendant recover he ſhall have treble coſts, 


3. Concerning commons and commuaners, | 
A copyholder in fee preſcribed to have common in B, 
and alledged, that the defendant put his cattle into the com- 
mon, which deſtroyed the ſame, fo that communiam habere 
non potuit, ſed totum proficuum ſuum amiſit ; and adjudged, 

the action did Jie. 9 Rep. 111. | 

Caſe, &c. For that he was ſeiſed of ſixteen acres of 
land in Corfham, by reaſon whereof he had common in 
twenty acres adjoining every year after harveſt, and thas 
the defendant had ploughed the ſaid twenty acres, by rea- 
ſon whereof the plaintift had loſt his common ; it was ob- 
jected, that caſe did not lie, but an afliſe z but adjudged, 
that the plaintiff might have either action. Cro, Elzz, 199. 

2 Leon. 184. | | 
Caſe, for that the defendant having a wood adjoining 
to a common, where the plaintiff and other copyholders 
had common, the vlaintiff kept conzes in the wood, which 
ran out into the common, and eat up the graſs, &c. ad- 
judged, that the action did not lie ; becauſe when the 


 conzes were out of the wood, the defendant had no property 


in them, and the commoner is at no miſchief, for he may 
then kill them, Cre. Car, 281, | 


Caſe 
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Caſe againſt R., B, for ſurcharging the common ; it was | 
objected in arreſt of judgment, that caſe would not lie, 
but an afliſe ; adjudged, that the plaintiff might have et- 
ther ation. Style 104. | | | 

Caſe, & c. by a commoner for digging pits and ſpreading the 
gravel, £c. by which he loſt his common ; the defendant 
pleaded, that he is lord of the ſoil, and that he did dig for 


| coals, doing as little damage to the paſture as he could, 


and averred, that he had left common ſufficient ; and 
upon a demurrer to this plea, it was adjudged, that it 
amounted to no more than the general iſſue, and that the 
lord could not dig pits in the common, for the ſtatute of 
43 Eliz. intends only an improvement by encloſing. 
S:4. 106. 2 Cre. 165. 

Caſe, &c. for diſturbing him in a common, in which the 
plaintiff declared, that. he was pofleſſed of a meſluage, 
and ſo many acres of land, &c. for a term of years not 
yet expired, and that for all that time habuiſ/et & gaudere 
debuiſſet communiam paſture pro omnibus averiis levan” & 
cuban”, &c. upon Not guilty pleaded, the plaintiff had 
a verdict ; it was objected againſt the declaration, that 
the plaintiff had not ſhewed any title either by grant or 
preſcription. Per curiam, This might be a good exception 
upon a demurrer, but 'tis cured by a verdict. 4 Med. 
17 5+ | | 

4. For conſpiracy. 


It ſeems agreed, that for a falſe and malicious proſe- 
cution for any crime, whether capital or not, by which 
the party may be put in peril of his life, ſuffer in his 1i- 
berty, reputation or property, an action on the caſe in the 
nature of a conſpiracy lies whether the proſecutor pro- 
ceeded fo far as actually to exhibit an inditment on which 
the party was acquitted, or not. | | | 

Where an action in nature of a conſpiracy lieth, the 
plaintiff muſt be /awfully acquitted ; and therefore where 
there was a general pardon by parliament, and plaintiff 
did not plead it, but was tried and acquitted, he ſhall not 
have this aCtion againſt thoſe who cauſed him to be in- 
dicted, becauſe he was not lawfully acquitted, viz. by 
the act of grace, which the court ought to have allowed 
without pleading it. Dyer 28, 85. 2 : 

If a man is acquitted upon an inſufficient inditment, 


he cannot have this action againſt the indiCtors, becauſe | 


he may again be indicted, and auterfoits acquit is no 
plea, unleſs where the acquittal is lawful. 4 Rep. 41. 

Fhree conſpired to charge R. B. with a robbery, and 
preferred an indictment againſt him, which was returned 
zgnoramns, the aCtion lieth. 9 Rep. Poulterer's caſe. 
| Tt will not lie before a man is acquitted of the indit- 
ment, or it be traverſed or reverſed by error ; for if it 
ſhould, it might prevent the trial at law. Gold/. 51. 

Caſe, in nature of a conſpiracy, againſt the nayor, town 
cierk and goaier of B. for that the plaintiff had levied a 
plaint of debt in the town-court before the mayor, &c. 
againſt R. B. and caufed him to be arreſted, and that the 
defendants did conſpire to delay him in his ſuit, and had 


| let R. B. go at large, without bail ; adjudged, that the 


action lay, 1 Leon. 189. 


This ation ought not only to be fal/e but malicious, | 


and the malice ought to be proved ; therefore where a rob- 
bery is committed, and the perſon robbed accules another 
by miſtake, as being like the offender, the aGtion will 
Not lie. Godb. 206. | | 

It doth not lie againſt the jury, becauſe they are re- 
turned by the ſheriff to make their inquiry for the King, 


and being on oath, are ſuppoſed to be indifferent ; ne1- 


ther will it lie againſt a judge for what he does in court 
as judge. 12 Rep. 23. Evans and Barker's caſe, 

If a man will encourage another, who is robbed, to 
cauſe the felon to be indifted, and accompanies him to 
the affizes in order to the proſecution, and the party is 
acquitted, no ation on the caſe will lie againſt him, 
unleſs he knew that the perſon was not robbed. 1 
Brownl. g, 

Action on the caſe, wherein the plaintiff declared againſt 
three defendants, for that on ſuch a day and place per 
conſpirationem prius ibidem inter eos adinde habitam, and 
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the ſuit of J/illiam Gunton (one of the now defendants; 
and that he might be detained in priſon for want of bail; 
they levied a plaitit againſt him in the ſheriff's court, 
in a plea of treſpaſs, which was laid to the damage of the 
ſaid Iilliam Gunton, inn 3ood. by virtue whereof they 
cauſed him to be arreſtei, and impriſoned for the ſpace 
of twenty days, when in truth the ſaid defendant Gunton 
had no cauſe of ation againſt him ; Upon Not guilty 
pleaded, the jury found Gunton Guiity, but acquitted the 
other two ; and upon a motion in arreſt of judgment, it 
was objected, that this verdict bad falſified the declaration, 
for that was in an ation of conſpiracy between three, and 
two of them being acquitted, *tis impoſſible for one tg 
conſpire with himſelt ; beſides the plaintiff did not alledge 
in his declaration, that the plaint levied in the Compter 
was determined either by a nonſuit, diſcontinuance, or 
a verdict againſt the plaintiff; and if fo, then the plain- 
tiff had commenced this action too ſoon, which is very 
true, and this might have been a good exception, if the 
defendants had demurred to the declaration 3 but 'tis not 
fo aſter a verdi&?, which had found the defendant guilty 
_ of levying a plaint, without any cauſe of aCtion ; and 
threfore in ſuch caſes it ſhall be intended, that the plaint 
was determined in the inferior court, and againſt the de- 
 fendant; by which it appeared, that: he had no cauſe of 
| action ; and as to the objeCtion, that this was an aCtion 
; of yg. toy bo it was adjudged, that this was an ation 
' on the caſe for an injury done to the plaintiff ; for it was 
the arreſting him without a cauſe, which was the ſub- 
| ſtance of the aCtion, and not the conſpiracy. Aforeton, 
juſtice, of a contrary opinion ; and ſo was Saunders, who 
' reports the caſe, that this was a plain ation of conſpi- 
| racy by the words per conſpirationem inde verſus eos habi- 
| tam, 1 Saund, 228. 

Caſe, &c. in the nature of a conſpiracy, for inditing 
| the plaintiff for barretry ; one of the defendants was found 
guilty, and the reſt were acquitted ; and it was moved in 
arreſt of judgment, that one cannot conſpire by himſelf ; 
but adjudged, that this being in an action on the caſe, 'ris 
well enough. Kaym. 180. | 


5. For deceits, frauds, and on expreſſed and implied 
warranties, | | 

A merchant ſtranger, ſhipped 4500 kintals of wood 
' to be brought to England, and a great tempeſt ariſing, 
| the maſter caſt part of it into the ſea, and ——_ 
| coming into port, tld the cuſtom-officer, that he believed 
2000 kintals remained, when upon further examination 
there were above 1000 more ; and an information being 
, exhibited for the forfeiture of thoſe 1000 kintals, for 
which no cuſtom was paid, it was adjudged, that the un- 
certain account made with the officer for 2000 kintals 
only before the landing, was good, becauſe it appeared 
there was no manner of deceit, Ploud. 1. 

The defendant fold ſheep, and warranted that they 
were ſound, and ſhould be found for a year next enſuing z 
adjudged, that the warranty is not impoſlible to be per- 
formed, no more than to warrant, that ſuch a ſhip ſhall 
return ſafe to London ; fo the ation will lie. Owen 60. 

' Caſe, &c. in which the plaintiff declared, that in con- 
ſideration of 20/. paid by him to the defendant, he pro- 
' miſed to deliver to him 400 pounds of wax on ſuch a day, 
and that at the day he did deliver 373 pounds of bad wax, 
' which he warranted to be good and merchantable z b 
' which he was damnified, &c, the defendant pleaded ar 
agreement between them, as well for the twenty-ſeven 
pounds not delivered, as for the badneſs of that which was 
delivered ; upon which plea the plaintiff demurred, be- 
cauſe the detendant had not anſwered the dece:t ; adjudged 
that it was not material- to anfwer it, becauſe the war- 
ranty, that the wax was good, was after the contract. 
made. Dyer 75. | 

Aſſfumpſit, &c. for that there being a diſcourſe between 
the plaintiff and B. G. about certain hogs of the plaintiff's 
to be put to ma/? ; the defendant promiſed in conſideration 
the plaintiff would give B. G. 35. for every hog put to 
maſt, that they ſhould be well fatted and redelivered to 


the plaintiff, and the ation was brought for fifty hogs not 


to __ the plaintiff, and ta cauſe him to be arreſted at 
| OL, ' 


redelrvered ; adjudged, that the aCtion lay, tho' the de- 
| | fendant 


H 
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fendant had no manner of benefit by the promiſe, becauſe it 
was grounded upon a deceit, Cro. Eliz. 200. 
The plaintiff being a merchant in London went beyond 
| ſea to trade, and appointed the defendant to receive all 
goods conſigned to him in his abſence, and to pay th cuſ- 
toms, and to diſpoſe them to the plaintiff's uſe ; afterwards 
twenty pieces of velvet were conligned to the plaintiff, and 
imported into London, of which the defendant having no- 
tice, cauſed the goods to be landed without paying the cuſ- 
toms, or agreeing with the officer, by reaſon whereof 
they were forfeited and ſeized ; adjudged, that for this 
matter a ſpecial aCtion on the caſe did lie. 2 Gro. 265. 
The maſter declared, that B. G. was his ſervant, and 
had 651, of his (the maſter's) money in his poſſeſſion, and 
that the defendant, to deceive him, procured a letter to 
be written and directed to the ſervant, and to be delivered 
to him, which he affirmed to be written by the maſter, 
and that he, the defendant, was ſent with it by the ma- 


ſter to the ſervant, who cauſing it to be read, and under- 


ſtanding that his maſter had therein appointed him to pay 
the money to the defendant, he paid it accordingly ; when 
in truth, the letter was counterteited, and he never ſent 
the defendant for the money : It was objected after a ver- 
dict for the ma/ter, that he ought not to bring the action, 
but the ſervant ; but adjudged the action was well brought 
by the maſter, for he h:d the loſs. 2 Cre. 223. 

Caſe, in which the plaintiff declared, that he had 100!/. 
delivered to him to pay to /Y. R. and that the defendant 
affirmed to him, that he was //. R. and thereupon the 
plaintiff delivered the 100/. to him, when in truth he 
was not the ſaid 7. R. It was objected, that the action 
did not lie ; but adjudged, that the plaintiff having al- 
ledged in his declaration, that the defendant faljo- et jrau- 
dulenter had affirmed himſelf to be 7”. R. the action would 
lie upon this deceit. Aoor 538. | 

The defendant having counterfeit jewels, and 4nowrng 
them to be ſuch, ſent his ſervant with them to the plain- 
tiff, being a merchan in Barbary, to ſell them there ; and 
the plaintiff ſold them to the King of Morocco for 8ool. 
and the ſervant received the money, and returned home 
to London ; afterwards the cheat being diſcovered, the 
plaintiff was impriſoned in Barbary, and compelled to 
make reſtitution to the King ; adjudged, that the action 
did lie againſt the maſter. Poph. 143. | | 

A clothier made good cloth, to which he ſet his mark, 
and got a great trade ; another clothier ſet the ſame mark 
upon bad cloth, for which the aftion was brought, and 
adjudged that it did lie. Poph. 143. 2 Cro. 468. 

Caſe in nature of a deceit, wherein the plaintiff de- 
clared, that he, diſcourſing with the defendant about the 

purchaſe of certain houſes, the defendant affirmed the 
yearly rent to be ſo much, which the plaintitt believing, 
he bought the houſes ; when in truth the yearly rent was 
not ſo much ; after a verdict for the plaintiff it was moved 
in arreſt of judgment, that this ation would not lie, be- 
cauſe there was only a d:ſcourſe about the houſes, and no 
warranty that they were of that yearly value ; *tis true, if 
2a man fel goods and affirms them to be his own, when 
they are not, an action will lie, becauſe the buyer cannot 
tell who had any property in them, and ſo it will in the 
principal caſe, becauſe the rent is a certain thing, and the 
| ſame to every body ; but to affirm a jewel or land is worth 
ſo much, when *tis-not, an aCtion will not lie, becauſe 
| ag may be of greater value to one than to another. $4. 
146. | 

Caſe, &c. for a deceit ; in which the plaintiff declared, 
that he bought ſilk of the defendant for ſuch filk, &c, 

| whereas it was of another kind, and that the defendant 
knowing the deceit, fold it to him ; upon Not guilty 
pleaded, it appeared that there was no aCtual deceit in the 
defendant, who was the merchant, but that it was in his 
factor beyond ſea ; but adjudged, that his deceit ſhall 
charge the merchant, becauſe 'tis more reaſonable, that 
he who puts a- truſt in a deceiver ſhould loſe than a 
ſtranger. 1 Salk. 289. : 

Ajſunipfit, &c. to pay for a horſe a barley-corn a nail, 
doubling it on every nail ; and the plaintiff averred, that 
there were 32 1iails in the four ſhoes of his horſe, and 
that the batley-corn being doubled in eyery nail, it came 


tive. 


out a title, and the buyer is at his peril to ſee it, 


> ng for 3ol. and alledges in fafo, that F. N. was 


&:0-:Þ 


to 500 quarters of barley ; on nen-aſſump/it pleaded, the 
chief juſtice, at the trial, direfted the jury to give the 
value of the horſe, which was 8/, in damages, and ſo 
they did 1 Lev. 111, | FY TS 
f there be a communication between A. and B, for the 
buying of certain ſhcep, and thereupon B. the vendor ſays 
they are his own ſheep, when in truth they are the ſheep 
of another ; but thereupon A. buys them of B. though B. 
made not any expreſs warranty of the ſheep, yet an a&ion 
tpon the caſe, in nature of diſceit, lies againſt B, 1 Roll. 
Abr. 90. Cro. Fac. 474. S. C. 
So if the vendor affirms that the goods are the goods of 
a ſtranger, his friend, and that he had an authority from 
him to ſell them to him, and thereupon B. buys them, 
when in truth they are the goods of another ; yet if he 
ſold them fraudulently and falll, upon this pretence of 
authority, though he did not warrant them, and though 
it is not averred that he fold them, knowing them to be 
the goods of a ſtranger, yet B. ſhall have an a#ton upon 
the caſe for this diſceit. 1 Rel. Aby. gr. | 
In an ation upon the caſe by A. againſt B. if the plain- 
tiff declares that the defendant craftily intended, &c. and 
oftering to ſell a gelding to the plaintiff, affirmed that he 


| brought up that gelding from a colt, and that the ſaid geld- 


ing was then his own ; which the plaintiff believing, aftcr- 
wards, that is to ſay, upon the ſame day and year, and at 
the place aforeſaid, did buy the ſaid gelding, &c. the ac- 
tion lies upon this declaration, though there was no war- 
ranty upon the ſale ; for this was an apparent deceit con- 
trary to his own knowledge ; and though it is not averred 
that he ſold him at the {ame time, - when he affirmed he 
bred him up of a colt, but that he p2/ea the ſame day and 
place bought him, giving credit thereunto, this ſhall be. 
intended immediately after ſpeaking of the words ; for ail 
the words could not be ſpoke together. 1 Roll. Abr. 91. 
Style 310. 8. C, 

So in caſe in which the plaintiff declared that there being 
a coll;quium between him and the defendant, concerning, 
the buying and ſelling of two oxen which the defendant 
then had in his poſſeſſion, that he (the defendant) adtunc 
& wbidem falſo & malitioſe affirmabat, that theſe oxen were 
his, to which he giving credit bought them of the defen- 
dant for ſo much money, when in truth the ſaid oxen were 
the proper goods of F. S. and that he the ſaid F. S. poſtra, 
&c. lawfully recovered the ſaid oxen from the plaintif} 
&c. and it was held after verdict, that the ation lay on 
the bare affirmation, without any expreſs warranty, and 
though objected that it was not ſet forth that he ſczens that 
the oxen were the oxen of F. S. nor that he did it decep- 
Carth. go. 3 Med. 261.8, C. Comb. 142. S. C. 
1 Shaw. 68.8. C.. | 

So where the plaintiff declared that the defendant being 
poſſeſſed of a certain lottery-ticket, ſold it to him, affirm- 
ing it to be his own, whereas in truth it was not his but 
another's ; defendant pleaded he bought it bona fide, and 
ſold it : On demurrer, Holt C. J. held, where one having 
the poſſeſſion of any perſonal chattle ſel]s it, the bare af- 
firming it to be his amounts to a warranty, and an aftion 
lies on the affirmation ; for his having poſſeſſion is a co- 
lour of title, and perhaps no other title can be made out ;_ 
aliter where the ſeller is out of poſſeſſion ; for there may 
be room to queſtion the ſeller's title, and caveat emptor 
in ſuch caſe to have either an expreſs warranty or a. good 


ti:le; ſo it is in the caſe of lands, whether the ſeller be in 


or out of poſleflion ; for the ſeller cannot have them mo 
1 Salk, 
210. See Style 243, 346. Cro, Fac. 197. | 
If the lain , that fan ueen Elizabeth 
was fſeiſed in fee of the advowſon of the vicarage of S. 
whereto the tithes in S. did belong, and that the defen- 
dant upon the ninth of *Fune did affirm himſelf to be law- 
ful incumbent thereof, and that he had right to the tithes 
from the death of F. N. and after upon the ſixteenth of 
Fune, the plaintiff having a communication with the de- 
tendant about his buying of the defendant the ſaid tithes 
till Michaelnas following, the defendant ad tunc ſciens that 
he had no right thereto (the defendant not having been 
inſtituted, &c.) yet faiſo & deceptive ſold them to the 


after 
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after preſented, &c. and took the tithes, 6c, the action 
does not lie; for there was no warranty that ihe plaintiff 
ſhould enjoy them, and this affirmation alſo was in time 
precedent to the ſale. Cro. Fac. 196. Moor 467. 8. GC. 

- So if the plaintiff declares that upon a communication 
between the plaintiff and the defendant, for the purchaſe 
of a cet tain term for years, which the defendant. then had 
in certain lands, the defendant aſſeruit to the plaintiff, that 
the ſaid term was worth 150/. to be fold; to which the 
ſaid plaintiff fidem adhibens did give the defendant 1 5o!. 
for the ſame ; and that after the plaintiff, offering the ſaid 
term to ſale, could not get ſo much for the ſame ; the ac- 
tion does not lic; for here was only a naked affirmation 
of the defendant, that the term was worth ſo much ; and 
it was the plaintiff's folly to believe him. Yelv. 20, 

But if on a treaty for the purchaſe of a houſe, the de- 
fendant affirms the rent to be 3ol. per ann. whereas in 
truth it is but 20/. and thereby the plaintiff is induced to 
give ſo much more than the houſe is worth, the aRion 
; Hogs for the value of the rent is matter chat lies in the 
private knowledge of the landlord and tenant ; and if 
they affirm the rent to be more than it is, the purchaſer 


is cheated, and ought to have a remedy for it. 1 Salk. | 


211. | 

If A. being a goldſmith, and having ſkill in jewels and 
precious ſtones, hath a ſtone which he affirms to be a be- 
zoar ſtone, and ſells it to B. for 100/l. ubi revera it was 
no bezoar-ſtone, no aCtion lies againſt A. for every one in 
ſelling his wares will affirm that his wares are good, or that 
the horſe which he ſells is ſound ; and yet if he does not 
warrant them ſo, if falſe, no ation lies. Cro. Fac. 4. 

But if a man ſells a tun of wine, and warrants it to 
be ſound and not corrupted, if it be corrupted, an a&7:0n 
_ upon the caſe lies. x New Abr. 52. 11 . 6. 18. F. 
N. B. 94.8. P. LIE 

So if a man ſells a horſe, and warrants him to be found 
| of his wind and limbs, if he be not, an action upon the 
Caſe lies. 11 HH. 6. 18. 1 Roll. Abr, g6. 8. C. 

If a man, knowing his horſe to be lame and foundered, 
offers him to me to buy, and warrants him to be ſound, 
&c. relying upon which I buy him, by which I am de- 
ceived, though the warranty was before the ſale, yet be- 
cauſe this was the cauſe of the ſale, an action upon the caſe 
lies thereupon. 1 Roll. Abr. 96. 

If A. ſells a horſe to B, and warrants him to be ſound of 
wind and limb, and clean of legs, whereas he well knows 

that he is ſhoulder-pitch'd, and has ſplints upon his legs, 
an action lies againſt him upon this warranty ; for theſe 
imperfections are not ſubject to the view of an unſkilful 
perſon otherwiſe. 1 Roll. Abr. 79. 

The plaintiff declared that the detendant fold him a horſe 

ſuch a day and place, & adtunc & ibidem warrantizauit 
equum predit? to be ſound wind and limb, whereupon he 
paid his money, and avers the horſe had but one eye, &c. 
on plea of non warrart:26)it, the plaintiff had a verdict ; 
and it was object:d in arreſt of judgment, firſt, that the 

want of an eye 1s a viſible thirg, whereas the warranty 

extends only to ſecret infirmites ; but to this it was an- 

ſwered, and refolved by the court, that this might be ſo, 

- and muſt be found to be ſo, ſince the jury have found that 
the defendant did warrant, Second]y, as the warranty is 

| here ſet forth, it might be at a time after the ſale, whereas 
it ought to be part of the very contract ; and theretore it 
is always alledged warrantizando vendiait ; fed :0n allica- 
tur ; for the payment was afterwards, and it was that 
compleated the bargain, which was imperfect without it. 
1 Salk, 211. | | 


6. On eſeapes and reſcous. 


. riffs of Norwich, they made a warrant to the three ſer- 
jeants to arreſt B, G, which they did, and let him eſcape, 
for which an aQion on the caſe was brought by them 
againſt the ſerjeants, yet it was objected that the aCtion did 
not lie, becauſe the ſheriffs were not damnified, there being no 
ſuit againſt them for the eſcape, and ” might die before 

thete was any ; but adjudged that the action did lie before 
any ſuit againſt the ſheriffs, for the perſon arreſted did a 


Act 


| they were ſued, he might die in the mean time, Cre: ' 


Elz. 53. n 69 

Caſe, &c. againſt the ſheriffs of Bri//el, for ſuffering 
a man to eſcape who was committed by the | commiſſioners 
of bankrupts ; adjudged, that an ation would lie. Meer 834. 
A man was arreſted by the od ſheriff, who returned. 
languidus ; and afterwards, on leaving his office; he deli- 
vered the priſoner to the new ſheriff, who ſuffered him to. 
eſcape ; the action lies againſt him. 2 Crc. 380. as 

The old ſheriff took a man in execution, and oh leaving 
his office, delivered him over to the ew ſheriff; and upon 
a habeas corpus he was delivered to the mar/hal in execution, . 
who ſuffered him to eſcape, for which an a&tion was 
brought againſt him ; but upon a demurrer to the declara- 
tion it was held, that the aQtion did not lie, becauſe the 
plaintiff did not ſhew that the od hheriff delivered the pri- _ 
loner in execution to the new ſheriff, with the cauſe ' of his 
impriſonment. 2 Cro. 587. 7 We ET OTe Rr 
Judgment for the plaintiff in an ation for a reſcous,. and 
it was moved, that the party did not ſhew that the perſon 
was in cuſtody of the ſerjeant from whom he was reſcued, 
but the plaintiff had his judgment. Style 342. 

Caſe againſt the ſheritf for ſuffering a perſon to eſcape, 
who was taken upon a capias excommunicatum ; upon Not 
guilty pleaded, the plaintiff had a verdict, but it was mov- 
ed in arreſt of judgment, that this ation would not lie, 
becauſe the criginal matter was ſpiritual, (vz.) an ex- 
communication for not paying tithes, and therefore the 
plaintiff ought to have his remedy in the Spiritual court ; 
it is true, the original matter is ſpiritual, and after the 
excommunication the proceſs iſſues out of the Spiritual court ; 
but it is direed to a temporal officer, and executed by 
him, and he ſuffering the perſon to eſcape, this is a per- 
ſonal injury, and the conſequential damages are temporal ; 
but the court relied upon the caſe of the ſherilfs of Briſlol, 
ſo the plaintiff had his judgment, 1 Lutw. 122- | 

Caje, &c. Againſt the ſheriffs of Londen, for ſuffering 
a priſoner to eſcape who was taken upon mejne proceſs ; the 
defendants pleaded a reſcous in bar to this aGtion ; the 
plaintiff replied, that the perſon who eſcaped was arreſted 
in the pariſh of. St. Andrew Holborn, in the county of 


Middleſex, in which county there is a priſon called New- 


gate, to keep priſoners arreſted for debt ; whicher they 
ug to be carried in ſome convenient time at:er the ar=_ 
reſt, and that the defendants might have carried this per- 
ſon thither within half an hour, but did not within two 
days after he was arreſted, but kept him in an alehouſe, 
which was not a place of ſafe cuſtody; and that the 
reſcous, if any, was made in the ſaid houſe ; and upon de- 
murrer to this replication, it was held to be all matter 
which might be given in evidence, and upon which no 
iſſue could be taken. 1 Lutw, 128. See titles Eſcape 
and Relcous. . 


7. Fer ard againſt innkeepers. P 
In an aCtion againſt an innkeeper, the iſſue was, whe- 
ther the goods were ſtolen through his default ; the evi- 


| dence was, that the im was full of gueſts, and the inn» 


keeper refuſed to entertain the plaintiff, who thcreupon 
ſaid he would make a ſhift; adjudged, that it the 7717 was 
not full, an aQion lay againſt the innkeper for his refu- 
ſal. Dyer 158, 266. 4 Reb. 8. Southcote's caſe, 8 Reps 
Caley's caſe. | En”, :, 

The plaintiff declared, that it was the cu/tom for com- 
mon inns to keep the goods of their gueſts ſafe ; that he 
was hoſpitatus in hoſpitio, but did not ſay communi, and 
that his goods were embezilled ; and this being objeRed in 
arreſt of judgment, it was diſallowed, becauſe the cuſtom 


was laid for common inns, &c.. 
On a «ca. ſa. direed to the plaintiffs, who were /he- | 


An innkeeper defired his gue/? to put his goods in ſuch 
a place under lock, otherwiſe he, would not warrant the 
ſafe-keeping ; the gueſt was negligent and left the goods 
in an outward room, but not lacked, and were taken 
away ; the innkeeper ſhall not be charged in an ation. 
Dyer 266. | PC 

If a gueſt leave goods with ari innieeper (who hath no_ 
profit in keeping them) telling him he will return in two 
or three days, and in that time the goods are ſtolen, the 


wrong to them by the eſcape, and if they ſhould ſtay till | innkeeper is not liable, without a ſpecial proniiſe for the 


F- 


ſafe- 
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ſafe-keeping ; becauſe, when the plaintiff departed for ſo 
long a time, he is not a gueſt, but if he go out in the. 
' morning and return at night, he is a gueſt. 2 Cro. 188. 

A ſervant lodged in a common inn with the goods of 
his maſter, which where there loſt, the ma/ter may have an 
ation againſt the innkeeper ; affirmed on error in the Ex- 
chequer Chamber. 2 Cro. 224. 

Caſe againſt an innkeeper, upon the cuſtom of England, 
for the ſafe-keeping the goods of his gueſts, mult be 
brou = in the county where the inn is. Godbolt. 
29 Elz, 

"Cafe, &c. lieth againſt an innkeper for denying lodging 
to a traveller, if he have any to ſpare, for his money ; 
and in ſuch aCtion the plaintiff need not ſhew that the 
defendant hath licence to keep an inn, and this ation 
will lie, though he take down his ſign, if he ſtill keep 
the inn ; it was likewiſe held, that 'tis lawful for any 
man to build an zz, if 'tis not ad nocumentum, &c. and 
that if the defendant is indicted for building it, theſe 
words muſt be in the indiment, otherwiſe it is ill. God- 
bolt 345. | 

In Caley's caſe before mentioned, theſe points were re- 
ſolved, that if the gueſt gives his horſe to the hoſtler, and 
requires him to put the horſe to 87s and he doth ſo, 
and afterwards the horſe is ſtolen, he ſhall not be charged, 
becauſe 'tis not infra hoſpitium ; but if the innkeeper put the 
horſe to paſture, without requeſt, then 'tis otherwile ; 
and that if a writ be brought againſt an innkeeper, it 
need not mention that he keeps a common inn. 8 Kep. 
Caley's caſe. 

A ſtranger came to an nn with an horſe without the 
knowledge of the owner, and there left him at hay ; the 
horſe remained there *till he eat out more than he was 
worth ; the owner hearing where he was, demanded him 
of the innkeeper, who refuſed to deliver him without 
paying for what he had eaten ; the court was divided, 
whether the innkeeper might keep the horſe; but this 


doubt was reſolved in a cate about five years afterwards, | 


(1z.) that he might keep the horle till he was ſatisfied for 
his keeping, and ſhould not be put to his action againſt 
the perſon who left him at the inn. 1 Bull, 170. 2 Rell. 
Rep. 438. | | 
It was the opinion of juſtice Doderidge, that if a tra- 
veller lodgeth three days together in a common inn, that 
in ſuch caſe the innkeeper is not anſwerable if his goods 
are ſtolen out of his chamber; but the court was of 
- another opinion in _D) ope's caſe ; for clothiers and others 
coming to London to fell cloths and cattle, ſtay commonly 
a week, and if they are robbed in the inn, the inn- 
keepers ſhall be charged in an ation. Latch 88, 126. 


In an aCtion on the caſe brought againſt an znnkeeper | 


for goods ſtolen out of the inn, the defendant pleaded in 
bar an agreement made between him and the plaintiff, 
that he (the defendant) would not be chargeable for any 
ods brought thither, by his gueſt, but for ſuch as were 
elivered either to himſelf or to his wife; and this was 
adjudged a good plea, Moor 158, | 
Cafs, &c. againſt an innkeeper for an horſe, &c. the 
defendant pleaded the general cuſtom of the realm, that 
where an horſe is put to an innkeeyer to keep, and con- 
tinues ſo long in the inn that his meat amounts to more 
than the value of the horſe, then the innkeeper may call 
four neighbours to appraiſe the horſe, and ſet a value 
upon his meat ; and if it appear to them, thatit comes to 
more than the value of the horſe, then the innkeeper may 
detain him as his own; and upon demurrer to this plea 
the plaintiff had judgment, becauſe there is no ſuch ge- 
neral cuſtom of the realm, "tis only ſo in London and Exeter 
but it was reſolved that an innkeeper might detain an 
horſe or. his Menſa or might have an aCtion on the caſe 
oor $76, 


his horſe in 
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night; and if he did not. pay. the fame, and 10s. more, 
which he owed the defendant, then he ſhould detain the 


AQ :T 


horſe till he was paid, and ſhews how long he lodged 
there, and how many days, &c. his horſe was there, and 
how much was due, and becauſe it was not paid, he de- 
tained the horſe, till the plaintiff took him out of his (the 
defendant's) ſtable, and rode him to Cheap/ide ; where the 
defendant retook him, as he might lawfully ; and upon a 
.demurrer to this plea, it was infiſted for the plaintiff, 
that the defendant might detain the horſe for his hay and 
oats, whilſt he was in his poſſeſſion, becauſe it was in 
nature of a diſtreſs, but he could not retake him when 
once out of his poſleflion, Sed per cauriam, If he hath the 
horſe by di/tre/ſs, then the taking him out of his poſleſ- 
'fion is a reſcous, and in ſuch caſe he may retake him ; 
but here he had a property as well as a poſleſſion by the 
agreement of the plaintiff, viz. to detain the horſe, if he 
(the plaintiff) did not pay for his lodging, horſemeat, 
and a debt of 10s. and having a property as well as the 
poſſeflion, he might retake him, 2 Roll, Rep. 438. 

The plaintiff declared, that he was an ho/ller, and that 
the defendant brought an horſe to him, and agreed to 
give ſixpence livery for a day and night, and becauſe the 
horſe had been there ſo many days and nights as amounted 
to 201, he brought the aCtion, and declared /icet ſpins 
requi/it”, the defendant had not paid the money ; it was 
| Inſiſted for the defendant, that there ought to have been 
a ſpecial requeſt ; but adjudged, that were the ground of 
the action is a debt, there the law induceth a promiſe, 
and in ſuch caſe the reque/? is not iſſuable, nor any part 
of the conſideration ; and in this caſe this promiſe is in- 
tire, and the plaintiff may demand for ſo many days and 
nights together, without bringing an action for every 64. 
and that if a man brings an horſe to an inn and leaves 
him in the ſtable, without any ſpecial agreement to pay, 
Fc, the innkeeper may detain him till he is ſatished for 
the keeping; and if he eat more than he is worth, he 
may get him appraiſed, and juſtify the ſale. Yelv, 66. 


8. For miſ-feaſance, non-feaſance, and neghgence, 

Caſe, for that B, G. was excommunicated, and the 
inſtrument was delivered to the defendant, who-was curate 
of the pariſh were B. G. lived, in order to publiſh it in 
the church, and that he maliciouſly rafed out the name 
' of B. G. and put in the name of the plaintift, and read 
it in the church, by reaſon whereof 'he was forced to ab- 
| ſent himſelf from divine ſervice, and to be at the expence 
to procure a diſcharge ; it was objected, that this action 
would not lie, becauſe the matter was /þ:r:tual; but 
adjudged, that tho' the excommunication and the denoun- 
cing it was ſpiritual, yet the raſing the inſtrument was 
the offence, and that is temporal. Crs. El:z. 838. | 

Caſe, &c. in which the .plaintiff did not declare upon 
the cuſtom of the realm, ſafely to keep fire, &c. but that 
the defendant ſtanding at his door, ſhot at a fowl, and 
fired his neighbour's houſe, for which the action was 
| brought, and adjudged good ; but it had not been good, 
if he had declared on the cuſtom, Cro. £liz. 10. 
| Cafe, &c. for that the plaintiff brought a writ of entry 
againſt B, G. returnable Oftab. 17th. and delivered it to 
the defendant, who was then wnder ſheriff, to execute in _ 
forma juris, and gave him a fee, who ſummoned the ſaid 
' B. G. but intending to deceive the plaintiff, did not re- 
turn the writ at the day, per quad retardatus fuit to re- 
' cover the lands ; the plaintiff had a verdict; it was in- 
ſiſted to ſtay the judgment, for that the ation ought to be 
' brought againſt the high ſheriff, and not againſt his under 
ſheriff ; but adjudged, that the action is well brought 
againſt the under ſheriff, for 'tis imbezilling the: writ, 


Cro, Eliz. 175. | 
A cuſtom was laid by the lord of a manor, that all the 
reſrants and inhabitants there had uſed to grind at his mill, 
and that the defendant being an inhabitant there, had 
built a mill contrary to the cuſtom ; now, tho” the cu- 
ſtom was laid generally againſt all the inhabitants, yet 'tis 
good, becauſe ſuch a preſcription by way of tenure had 
been good, and if ſo, a fertieri, 'tis good by way of 
cuſtom, 2 Bull, 195: 
| | Caſe, for that the defendant being a ſurgeon had wnder- 
taken the cure of the plaintiff's ſervant, who was bruiſed 
by a cart, and that he was not. only careleſs, in the. Me 
ut 


tp 


ACT 


but applied unwholeſome medicines, per gud fervitium 


amiſit tor one year ; adjudged, that the action lay, be-' 
cauſe the defendant had undertaken the cure, 2 But. 


RY my 
"cafe for that the defendant tam neglizent?r & improvide 
a ignem, that the plaintift 's houſe was burnt z upon 
ot guilty pleaded it was found, that the plaintiff was 
only tenant at will ; adjudged, that at Common law no 
ation lay againſt tenant at will, or for. years, for permiſ= 
ſive waſte, but for voluntary waſte "tis otherwiſe. 5. 
Rep. 13. | 
| f on, is bound to repair a ſza-bank, and the danger is 
become inevitable thro? his negligence, or if he is not able 
to repair it, by reaſon. whereof other perſons are charged 
to repair it z in ſuch caſe each of them may have an ac- 
tion on the caſe againſt him who ought to repair it, and 
recover damages according to their loſs. 10 Rep. 139. 
Caſe, &c. in which the plaintiff declared, that the de- 
fendant took his (the plaintiff *s) gelding to depaſture, at 
25, per week, and that he (the defendant) was to keep 
the gelding ſafely, and to redeliver him to the plaintiff 
when he ſhould be thereunto required ; but that he had 
kept him fo negligently, that he was taken away by 
perſons unknown ; upon a demurrer to this declaration, 
the better opinion was, that the aCtion would lie, it being 
upon the negligence and the ſpccial promiſe of the defendant, 
&c. but that the plaintiff ought to alledge a reque/t for 
the delivery, and likewiſe to alledge, that the horſe was 
ftrayed or loſt, Moor 543. | 
_ The plaintiff Markham entered into 'a recognizance 
with Sir Francis TVillsughby, to one Tracy, and for the debt 
of the ſaid dir Franas, who, together with one Fox, his 
ſervant, entred into a bond to Markham, to fave him 
harmleſs, &c. in which the recognizance was recited ; 


but there was a blank left for the c<hri/?:an name and 


dwelling place of the ſaid Tracy ; which after the ſealing of 
the bond, and without the aſſent of the plaintiff ark 
ham, was filled up by the defendant Goamaſton, by reaſon. 
whereof the ſaid bond was void, and thereupon the plain- 
tiff brought an aCtion on the caſe againſt the defendant, 
having before brought an aCtion of debt againſt Fox upon 


this bond ; and this matter being proved at the (trial upon 


the bond, he was nonſuited, and after a great debate ad- 
judged, that this aCtion on the caſe would lie againſt the 
defendant for filling up this bind after it wgs, ſealed. 
Mow 547. Bj - 
A man had two cloſes adjoining time out of mind, 
and he ſold one of the cloſes to J/. R. the queſtion was, 
who ſhould repair and make the fences ; the court was di- 
vided, viz. two judges, that the vendor ſhould do it, 
and two judges that the vendee ſhould. Afoor. 775. 

_ Caſe loſt an apparitor, who having a citation againſt 
the plaintiff, returned, that he had ſummoncd him, when 
in truth he had not, by reaſon whereof the plaintiff was 
excommunicated ; adjudged, that the ation would lie ; 
and fo it will againſt an archdeacon for refuſing to induct 
a clerk. Adoor 835. CÞ | 

Caſe, &c. in which the plaintiff ſet forth a cy/fom, 
that all the inhabitants in certain ancient melſuages, held 
_ of the biſhop of Sali/dury, in that city, uſed to grind all 

the corn which they ſpent in their houſes or /o/d, at certain 
mills called the Biſhop's mills, &c. and not elſewhere, 
without leave of the biſhop, and derived a title to him- 
ſelf, under a leaſe of thoſe made to him ammo 11 Fac. and. 
alledged, that the defendant at ſeveral times, from 2 Fac. 
| to 12 Fac, had ground his.corn elſewhere, &c. the plain- 


tiff had a verdict, but could never get judgment, becauſe. 
the c/fom was unreaſonable for a man to grind all his 


corn at the mills, &c. which he ſhould fell ; beſides, da- 
nages were aſlefled for not bringing his corn to be ground 
at the mills ſeveral times, from the ſecond year to the 
twelfth, year of king James, when 
commence in the eleventh year of that reign. A4vor 

7 


that a warrant upon a ff, fa. was direQted to him by the 


ſheriff, to lev 


that the defendant had levied the money and concealed the | 


WTARt; ng made no return thereof ; after a verdit for. | 
yYOL, bo 2 - 


plaintiff's leaſe | 


Caſe, &c. againſt a Bailiff of a liberty, ſetting forth, 
a debt at the ſuit of the plaintiff, and ' 


the plaintiff, it was moved in arreſt of judgment, that 
the aCtion ought not to be brought againſt wo under al 


but againſt the /erif, for even an under ſheriff ſhall not 
| be charged for not returning a writ ; which is very true; 


where there is no perſonal wrong ſuppoſed to be done by 
him , but in the principal caſe the bailiff is charged with 
a perſonal wrong by concealing the warrant after the mo- 
ney was levied, therefore the aftion lies againſt him. 
1 Roll, Rep. 78. | NS LES a Fa IE oak 
Caſe againſt a bargeman, who juſtified, for. that there 
were ſeveral paſſengers in his barge, and a ſudden termpe/? 
ariſing, all the goods in the barge were thrown overboard 
to ſave the lives of the paſſengers, amongſt which the 
goods of the plaintiff were thrown over, and that he had 
not any notice that there was money in the pack ; adjudged, 
that the aCtion would not lie, becauſe what the owner of 
the barge did in this caſe, was occaſioned by the a#? of God; 
and in defence of their lives. 1 Roll; Rep. 79. | 
Caſe againſt the defendant for making a foi affidavit 
in Chancery, by reaſon whereof he was damnifted to ſuch 
a ſum ; there was. a verdict for the, plaintiff, and damages 
to 3ool. It was objected in arreſt of judgment, that the 
action would not lie, but that the plaintiff ought to 
take his remedy by inditment ; for when a man is com- 
pelled to give evidence, if 'tis falſe, he ſhall not be pu- 
niſhed by an action on the caſe : et per curiam, the judg- 
ment was ſet aſide. 2 Roll. Rep. 195. | 
Caſe, &c. for taking away a box with writings ; the 
plaintiff had judgment in ah inferior court ; and wpon a 
writ of error brought, the error affigned was, that the 
plaintiff in his declaration had made no 7:zle to the box, 
neither did he ſet forth that it was /octed, ſealed, or naiced, 
nor the gone of the writings, whether bonds, releaſes, 
or other deeds, or evidences in particular, and for theſe 
reaſons, amongſt others, the judgment was reverſed. 
Godb. 370. RV | 4 hy 
Caſe, &c in which the plaintiff declared, that he was 


puflefſed of ſuch goods in London, and that in conſidera- 


tion of 25. paid by him to the defendant at £ondon, he 
promiſed, that if the plaintiff would deliver the goods to 
the defendant, he would carry them aboard ſuch a ſhip, 
and averred, that he did delzver the goods to the defen- 
dant, but that he had not carried them aboard the ſhip ; 
upon x02 afſump/ſit pleaded, the plaintiff had a verdict ; 
and it was objertey in arreſt of judgment, that the decla- 
ration was ill, becauſe the plaintiff did not ſhew when 
and where he delivered the goods to. the defendant, but _ 
only generally, that he did deliver them ; adjudged, that 

it need not be ſhewed preciſely, becaule 'tis only an in- 
ducement to the promiſe, Godb. 41. 4 

Leſſee for twenty years made an under-leaſe to T. S. for 
one year, who after the end of the year, and before the 
firſt leſſee re-entered, took up the planks and other things 
which were fixed to the freehold, and the leflee for twenty 
years brought an aCtion on the caſe againſt him ; adjucged 
that it would lie. JF. Zones. 224. 

Caſe, &c. in which the plaintiff declared, that he was 
poſſefled of an houſe, &c. which had three windows on 
the north ſide et adhuc poſſeſſionatus exijtit, and that the 
defendant was poſleſied of an houſe and a void piece of 
ground adjoining to the plaintiff”s houſe on the north ſide 
et adhuc poſſeſſionatus exiftit, and that his (the plaintiff's) 
lights were antient 4ights time out of mind ; and that the 
defendant had built ſuper vacuam peciam terre, and there- 
by ſtopped his (the plaintiff's) lights ; upon Not guilty 
pleaded, the plaintiff had a verdict ; it was objected in ar- 
reſt of judgment that the declaration was repugnant, for 
the ground could not be wacua, ſince it appears that the 
defendant built upon it : -Sed per curiam, That part of the 
declaration ſhall be rejeted as ſurpluſage ; beſides, part of 
it might be ſtill vacua and not built on, and ſo it ſhall be 
intended. #. Fones. 320. 

Caſe, in which the plaintiff declared, that the defen- 
dant being a coachman, did by careleſs driving his coach 
break a pipe of wine of the plaintiff 's which lay wn the 
freet, by which wh wine run out and was laſt, and 
the defendant being arreſted for the ſame, he promiſed, 
that if the plaintiff would forbear to proſecute him for the 
x4 wine, he would pay him as much as he was _ 

cd 5 


$4 


A CT 


tied ; after a verdict for the plaintiff it was moved in ar- , 


reſt of judgment, that the declaration was ill, becauſe the 
plaiatiff had not averred how much the wine was worth 
which was thus ſpilled ; and therefore the defendant could 


not tell what ſatisfaction to make ; neither did the plain- | 


tiff alledge that he required the defendant to make fatis- 
fation ; but adjudged, that by the declaration it appears, 
that the plaintiff had damage done to his wine, and that 
the defendant had not ſatisfhed him for the damages, or 
made any tender of amends ; and as to the value, that 
was now made certain by the jury, and the defendant is 
bound to take notice of what damage he had done. Style 

8. | 
"Cate, &c. for that the defendant did ride an unruly 
horſe in Lincoln's Inn Fields, &c. which broke from the 
defendant and run over the plaintiff and grievouſly hurt 
' him, &:. Upon Not guilty pleaded, the plaintiff had a 
verdict, and it was inſiſted in arreſt of judgment, that it 
appears by the declaration, that this happened againſt the 
defendant's will, and ſo damnum abſque injuria ; but ad- 
judged, that the defendant was in fault to bring an unruly 
horſe into a place where miſchief might enſue, by reaſon of 
the concourſe of the people; and that it had been adjudged 
an ation lay againſt a butcher, who had made an ox run 
from his ſtall and gored the plaintiff, and this was alledged 
in the declaration to lie in default of penning him up. 


1 Vent. 295. 


. 9. Por nuſances, | WO, 

It is clearly agreed, that for a common nuſance, which 
is an offence againſt the public, either yn) a thing 
which tends to the annoyance of all the King's ſubjects, 
or by negleRing to do a thing which the common good 
requires, no action on the caſe will lie; for this would 
create a multiplicity of aCtions, one man being as well in- 
titled to bring an action as another ; and therefore in ſuch 
caſes the remedy: muſt be by indictment at the ſuit of the 
King. Co. Lit. 56.4. 1 Roll. Abr. 88, 110. 2 Roll, 
Abr. 140, 141. Mhor 180. 4 Co. 8. 9g Co. 113. 
2 Brawnl. 147. Vaugh. 341. Cro. Eliz. 664. 3 Med. 
294. Carth. 191, 451. 1 Salk. 15. 

But if by ſuch a nuſance [ ſuffer a -particular damage, 
az if bv ſtopping up a highway with logs, &c. my horſe 
throws me, by which I am wounded or hurt, an action 
lies. Co. Lit. 56. Gro, Fac. 446. 1 Keb. 847. 2 Jones 
I 57: | 
*\tfo an action lies for continuing a nuſance, as where 
for erecting a nuſance 2 die Febr, the defendant pleaded a 
prior ation brought for ereCing a nuſance 20 die Marti, 
and 2 recovery thereupon, and averred theſe to be the 
fame nuſance and erection ; and on demurrer the plain- 
tiff had judgment ; for though he cannot have a new ac- 
tion for the ſame ereion, yet he may for the continuing 
the ſame nuſance, x Salk, 10, 


VI. Aions on the caſe upen aſſump/it. = 

An aſſumpſit is an a&tion the law gives a party injured, 
for the breach or non-performance of a contract legally en- 
tered into ; it is founded on a contract either expreſs or 
implied by law, and gives the party damages in propor- 
tion to the loſs he has ſuſtained by the violation of the 
contract, 4 Co. 92. Moor 667. a : 

But here it muſt be obſerved, that the law diſtinguiſhes 
between a general indebitatus afumyfit and a ſpecial aſſump- 
ft ; for though they come under the denomination of ac- 
tions on the caſe, and the party is to he recompenſed in 


damages alike in both, yet the firſt ſeems to be of a ſupe- | 


rior nature, and will lie in nocaſe but where debt will lie ; 
but for a particular undertaking, or collateral promiſe to 
diſcharge the debt or duty of another, a ſpecial aſſump/ir 
muſt be brought. x New Abr. 163. 
if A. and B. having dealings with each other, make up 
their accounts, and B. is found in arrear, and promiſes 
to pay the balance, an aſ/ump/it lies againſt bim, and A. 
- ne-s not bring a writ of account. Cro, Fac. 69. Yelv. 70. 
$6 if A. gives money, or delivers goods to B. to mer- 
ch:::4ize therewith, and B. promiſes to render an account, 
aſj\+15/it lies on this expreſs promiſe as well as account, 
1 Salk. 9. 


| gives C. a bill of exchange drawn upon 


| the tenant, as it would 


A 0-7 
So if a tenant being in arrear for rent, ſettles an ac- 
count of the arrears with bis landlord, and promiſes to Pay 
it 


him the 'um in which he is found In arrear, an aſſump 
lies on this promiſe. 1 Roll, Abr, . | 

But if the obligor in a bond, without any new conſide- 
ration, as forbearance, &c, promiſes to pay the money, 
an afſump/it will not lie, but the obligee muſt ftill purſue 
his remedy by action of debt. 1x Roll. Abr. 8. 

So if a man leaſes for years, reſerving rent, an afſump- 
oo not lie, becauſe it ſavours of the realty, x Roll. 

F. 7. | 
_ An indebitatus afſumpſit lies for money by cuſtom due 
for ſcavage; adjudged upon a ſpecial verdi&t, by which it 
was found, that the ſum demanded was due by cuſtom, 
but that there was no expreſs promiſe to pay it. 2 Lev. 
174. _—. | 

If a man by grant of the King hath fines pro /icentia 
concordand, and one will not pay a fine, he may have an 
indebitatus aſſumpſit for it. 3 Leon. 199. | 

Neither debt nor general indebitatus aſſumpſit will lie. 
againſt the acceptor of a bill of exchange ; for his engaging 
is but a collateral promiſe, on which a ſpecial ation on 
the caſe lies, founded on the cuſtom of merchants ; but 
debt or a general ndebitatus may be brought againſt the 
drawer, as for money received for the uſe of the party. 
Hard. 485, 486. b | 

Alfo if A. delivers money to B. to pay over to C. and 
| . and B. accepts 
it, C. may have an zndebitatus aſſump/it againſt B. as 
having received money to his uſe, but muſt not declare 
only on the bill of exchange accepted. 1 Vent. 153. 
An mdebitatus aſſump/it lies for 201. forfeited by the or- 
dinances and conſtitutions of a company, for not ſerving 
in the office of ſteward of the company, according to a 
bye-law by them made. 2 Lev. 252. 

If one receives my rent under pretence of title, I may 
have an ndebitatus aſſumpſit againſt him. 2 Med, 263. 

90 Where A. took out adminiſtration to a perſon {up- 
poſed to have died inteſtate, and appointed F. $. his at- 
torney, who received money, &c. and paid it to the admi- 
niſtrator ; afterwards a will appearing, the letters of ad- 
miniſtration were called in, and the executor brought an 
mdebitatus aſſumpſit againſt the attorney ; who objected, 
I. That he aCting only as attorney for ty who in fact 
was adminiſtrator, the receipt of the money was not his 
but the adminiſtrator's : And 2dly, That the ation ought 
to have been a ſpecial aſſump/it, the money being received 
by ſpecial authority, and that expreſly to the uſe of an- 
other ; but the court held, that the authority being void, 
it was areceipt of ſo much money for the uſe of the plain- 
tiff on an implied contraQ, for which an indebitatus aſ- 
ſumpſit well lies. 1 Salk. 27, Ds 

If a feme ſole marries a man, who in truth is martied 
to another woman, and he makes a leaſe of her lands and 


| receives the rents, ſhe may bring an indebitatus aſſumpſit 


againſt him for ſo much money received to her uſe ; ad- 
judged after verdidt, though objeed, that he having no 
right to receive, the tenant remained ſtill liable, and he had 
his remedy over \ the huſband ; but the court held, 
that he being viſibly a huſband, the tenant was diſcharged, 
at leaſt that the — in this ation would diſcharge 


e a ſatisfaCtion to the true leſſor. 


1 Salk, 28. | 

If a ſheriff levies money upon a fieri facias, the plain- 
tiff may have an indebitatus afſumpſit againſt him for ſo 
much money received to his uſe. Comb. 430. 

If A. takes an apprentice and receives 3ol. witty him, 
for which he is to teach him his trade, and make him free 
of the- city of London, and being no freeman himſelf, the 
boy is bound likewiſe to a freeman ; admitting that by the 
cuſtom of London, the laſt binding will not make him free 
without aCtual ſervice, yet an indebitatus Yumyfe will not 
lie, nor has the party any remedy, unleſs for the cheat, or 
on a ſpecial aCtion on the caſe for not making him a free- 
man. Comb. 431. 

If three are bound in an uſurious obligation, and one 
of them pays part of the money, and afterwards the obli- 
gee brings debt againſt one of the obligors, who avoids the 


bond for uſury, yet the obligor who paid the money can- 
not 
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_ the property 1s in the buyer, 


AGF 
not maintain an indebitatus aſſumpſit for it, for he is partt- 
ceþs criminis, and having parted with ' his money treely, 
he comes within the rule vzlenti non fit injuria. 1 Salk." 22. 
But if A. pays money to B. upon a miſtake, as think- 
ing that there was ſo much due on account, &c, he may 
maintain an afſzumpſit for it. 1 Salk, 21. 

| So if a man pays money upon a policy of aſſurance; 
ſuppoſing a loſs, when in truth there was not any, he may 
bring an indebitatus afſumpſit for ſo much money received 
to his uſe. Skim, 412. | 

So if A. gives money to B. to pay C. upon C's deli- 
vering up writings, &c., and C, will not do it, an inde- 
bitatus will lie for A. againſt B, for ſo much money re- 
ceived to his uſe. 6 Md. 161. 

If one be named a commiſſioner to examine witneſles 
in a cauſe in Chancery or Exchequer, who officiates ac- 
cordingly, he may bring an afſump/it for his labour and 
pains z tor though he is to be conſidered as an officer of the 
court, yet he is not compellable to attend againſt his will, 
nor does the truſt repoſed in him make his taking a reward 
bribery 3 for the party is to take care to name ſuch as will 
ſerve, and it is but reaſonable it ſhould be at the charge 
of him for whom he officiates. Carth. 208, Comb. 186, 
S. C. | 
The gentlemen uſhers and daily waiters to the King 
brought an aſſump/it againſt the defendant, in which they 
declared, that all gentlemen uſhers, daily waiters, &c. 
time out of mind, had uſed to have a fee of 5/. of every 
perſon who voiuntarily accepted the honour of knight- 


hood, and that the defendant (on ſuch a day) had volunta- 


cily accepted knighthood, and thereupon became indebted 
to them in $5/. and in conſideration thereof had promiſed 
to pay the money, which he had not performed; anc upon 
a demurrer to this declaration, it was adjudged this aCtiun 
would lie for this duty, Carth. 95. | 


\Where a man comes to buy goods, and they agree upon- 


a price and a day for the payment, and the buyer takes 


_ them away, an «aſſumpſit for the money is the proper ac- 


tion, for trover will not lie for the goods, becaule the pro- 
perty was changed by a lawful bargain, and by that bar- 
gain the buyer was to convert the goods betore the money 
was due ; but if a man comes to buy goods, and they agree 
upon a price for preſcnt money, and the buyer takes the 
goods away without payment, trover lies, becauſe the pro- 
perty is not altered, and therefore. the taking away the 


| goods without payment of the money, is an injurious 


taking, for which the aCtion lies ; but if a man ſells goods 
on payment of money cn a day to come, and the money 
be paid, and the goods not delivered, trover lies becauſe 
| 1 New Abr. 167. | 

It a man and woman, being unmarried, mutually 
promiſe to marry each other, and afterwards the man 
marries another woman, by which he renders himſelf in 


- capable of periorining his contract, an a//umpet lies, in 


which the woman ſhall recover damages ; tor though ma- 
trimonial cauſes are regularly cognizable in the ſpiritual 


courts, yet the contract in the preſent cafe being execu- 


fory, and revoked by the huſtand by che ſubſequent mar- 


Triage, could not be inforced by eccleſiaſtical cenſures, as | 
a contract 7n preſcnti way ; hence therefore, there being 


no adequate remedy in the ſpiritual courts, and marriage 


| being an advantage, and tae loſs of it a temporal lols, it 1s 


fit that there ſhould be a remedy in the temporal courts, 
otherwiſe there would be a tailure of juſtice. Carter 
| 7 7 | AT SeS 
All promiſes and contracts are to receive a favourable 


interpretation z and ſuch conſtruction is to be made. where 


any obſcurity appears, as will beſt anſwer the intent of 
the parties ; otherwiſe a perſon, by obſcure wording of 
his contra, might find means to evade and elude the 
force of it. Hence it is a gencral rule, that all promiſes 
ſhall be taken moſt ſtrongly againſt the promiſor, and are 
not to be. rejeted, if they can by any means be reduced 


. to a certainty : Therefore, 


If A. in conſideration that B. will marry his daughter, 
aſſumes and promiſes to give with her a child's part, and 
that at the time of his death he will give to her as much as 
to any of his children, except his eldeſt ſon ; this is a good 


| 


Art 


uncertain, yet being to give as much as to any of his chil- 
| dren, the promiſe is certain enough, it being averred what 
Ro younger ſon had. 1 Neto Abr, 168. Poph.148. 2 Roll. 
« IO4. © 
But if there be a diſcourſe between the father of A. and 
B. in relation to a marriage between the ſaid A. and the 
daughter of B, and B. tunc & ibidem affirms and pub- 
liſhes to the father of A. quod daret ei qui maritaret his 
ſaid daughter with his conſent 100/. and after 4. matries 
the daughter of B. with his conſent ; yet this affirmance 
and puvlication of B. ſhall raiſe no protniſe upon which 
an action upon an a//ump/it may be brought, becauſe theſe 
words do not include any promiſe. 1 Rol, Abr. b. | 
If a man promiſes another, iti conſideration that he 
will affign to him a certain term, to pay him 10/. this is. 
a good affumpſit, though the time of aflignment and pay- 
ment be not appointed ;j for the 10/7. ſhall be paid in a 
convenient time after the afſfipynment, which alſo muſt be 
done in a convenient time; and he ſhall not have time du- 
ring his life, T1 Roll. Abr. 14, t5. | 
So if A. be indebted to B. for certain things to him ſold, 
and C. comes to B. and promiſes him that if A. ſhall not 
pay him the money, that then he himſelf will pay it; an 
action upon the caſe lies for B. againſt C. upon this pto= 
miſe, it 4, does not pay the nioney in a convehient time. 
1 Rell. Abr. 15, ” SY 
If A. is indebted to B. in rol. and upon this C. pro- 
miſes that in conſideration that he will forbear A. till ſuch 
a day, if A. does not pay him the ſaid day, he himſelf 
will pay him the faid day, this is a good prothiſe, upon 
which B. may have an action againſt A for though 4. had 
the whole day to pay it, and fo it was impoſlible for C. to 
pay it the ſame day, if he did not pay it, yet the fubſtance 


of the promiſe is to pay, and the time limitted being 
FEIRE is void, and then it ought to be paid on re- 
ueſt, | 


% 


: Roll. -Abr.14. | : 
A. is indebted to B. in 10/. by obligation, ahd A. 
dies and makes C. his executor, and C. in conſideration 
qued daret diem ſolutions pro unu anno, promifes payment, 
if C. does not pay it, an action on this promiſe will lie 
againſt him ; tor though in proper ſenie, a day cannot be 
given upon the bond, yet it ſhall be taken according to 
common parlance, viz, deferring the day of payment, 
Cro. Eliz. 643- | | | 
{ If the plaintiff declares, that whereas there was a com- 
munication between the plaintiff and defendant; concern- 
ing the bark of certain wood, ahd that thereupon it was 
| agreed that the defendant ſhould give to the plaintiff two 
ſhillings per ſeam for all the bark of ſuch wood as the 
plaintiff ſhould cut, and that thereupon the defendant aſ- 
ſumed and promiſed to have ready upon a certain ys ar- 
ticles purporting the agreement, and an obligation for the 
performance thereof, &c, the declaration is not good, be- 
cauſe not faid in what ſum the obligation was to be; and 
a certain ſum cannot be intended, becauſe the number of 
ſzams are altogether uncertain ; but being after verdi& 
upon the general iflue; it was adjudged for the plaintiff ; 
| but per cur, upon Jemurrer, or the ſpecial iſſue; it had 
been naught. 1 S:4. 270. 1 Keb. 776. | 
But. if there be an agreement to entet itito ah obligation 
for performance of a thing of a certain value, without 
mentioning in what ſum, it ſhall be according to the va- 
Tue, 1 $14, 240. | : 4 
In an afſump/it, the plaintiff declared that the defendant 
in conſideration, &c. ſix months before the return of 
King Charl:zs the ſecond, aſſumed to pay 20/. to the 
plaintiff, if Charles Stewart foret Rex Anglie infra 12 
menſes tum prox* ſequent', and adjudged a good promiſe ; 
for the words ſhall be taken according to the fubje& mat- 
ter, viz, that the King that was then out of poſſeſſion, 
ſhould be in poſleflion within fix months. 1 Lev. 33. 
1 Kb. 56.S. C. For more matter concerning A//Jump-- 
ſit, ſee title Aſlumplit, Ie _ 


VII. AZ#tions on the caſe for ſlander or defamition. 
Slander is the publiſhing words in writing, or by, 
ſpeaking of any perſon, by reaſon of which he becomes 
liable to ſuffer ſome corporal puniſhment, or ſuſtains fome 


promiſe ; for though a child's part in itſelf is altogether | damage. 


It 


-  tole 


KS 7 


It is no excuſe, at leaſt in foro conſeientiee, that the | 


thing charged was true. The law does indeed, in com - 
paſſion to mens infirmities, allow it to be a juScaggn in. 
| an action for words ſpoke ; but as to written ſcandal it ad- 
mits of none, if the matter of the flander be true : yet it 
is very unbecoming a man, and much more ſo a chriſtian, 
to be guilty of this offence, If a perſon has done any 
thing which the law prohibits, he is liable to anſwer for 
it judicially ; but it can anſwer no good end for private 
perſons to brand him with it, and there is a degree of 
cruelty as well as inhumanity in ſo doing. To rally 2 
man for ſome foible or ſmall failing if it be done with 
humour and in a friendly way, may do him ſervice ; but 
the publiſhing even any of theſe, which can ſerve only 
| fien him in the eſteem of his neighbours, or make him 
the objec of ridicule, ſhould be abſtained from ; for, al- 
though it may not amount to ſlander in the legal notion 
of that word, it muſt create ill blood between the parties. 
This offence was ever held in great deteſtation z but 
flander in writing hath at all times, and with good reaſon, 
been puniſhed in a more exemplary manner ; for as it bas 


a greater tendency to provoke men to breaches of the | 


peace, quarrels, and murders, it is of much more dange- 
rous conſequence to ſociety, Words, which are Ire- 
quently the effe& of ſudden paſſion, may ſoon be buried 
in oblivion ; but that which is committed to writing, 
beſides that the author is aQtuated by deliberate malice, 1s 
ſpread further, and the flander is for the moſt part fo 
laſting, as to be ſcarce ever forgiven. 


For written ſcandal the party injured may proceed a- | 


ainſt the author by inditment or information, it being 
conſidered as a public offence ; and he may alſo proceed 
by an ation upon the caſe for the private damage thereby 
ſuſtained, or, if the defamation be merely ſpiritual, by a_ 
fuit in the eccleſiaſtical court. | 

Peers and the great men of the realm, beſides theſe 

ways of redreſs, have another, by an action of ſcandalum 
' magnatum, which is peculiar to themſelves. 

f the flander is by words ſpoke, there is in general 
no other remedy than by an aQtion on the caſe, or a ſuit 
in the ſpiritual court ; yet even this may in certain caſes 
be proceeded againſt criminally ; for inſtance, if it be a 
ſlander of the ſtate, as the ſaying the coin is abaſed by 
authority, or any other thing whereby the ſtate is or may 
be prejudiced ; or if it be a ſlander which it more particu- 
.larly concerns the public to prevent, as the ſpeaking any 
thing ſcandalous to a juſtice of peace in the aual execu- 
tion of his office, it may be proceeded againſt by indi- 
ment or information. 4 New Abr. 480. 

The criminal way of proceeding againſt perſons guilty 
of this offence, being proper to be treated of under the 
titles Jndictmenc, nation, and Libel, and the 
method of proceeding by aCtion of ſcandalum magnatum, 
under its proper title, it only remains to conſider that ſort 
of ſlander for which the remedy is by an ation upon the 
caſe. | 

An aCtion upon the caſe lies for publiſhing any words, 
by reaſon of which the perſon of whom they are publiſhed 
does in faCt receive damage ; but it is not always neceſ- 


i 


ſary to ſhew the damage received. The diſtinQion is | 


that where the natural conſequence of the words is a 
damage ; as if they import the charge of being guilty of 
a crime, or of having ſome contagious diſtemper ; or if 
the title to an eſtate is by them brought in queſtion ; or if 
they are a diſgrace in an office, profeſſion, or trade, they 


who brings an ation, muſt alledge the ſpecial damage 
received from them. 4 New Abr. 482, 483. 

| It makes no difference whether the ſlander is publiſhed 
in writing or print, or by ſpeaking ; for, although the 
party injured may, where it js in writing or print, (it 
;being a publick offence) proceed in a criminal way againſt 

he author of it, he is not thereby precluded from ob- 
aining ſatisfaction by aRion for the private injury to 
himſelf, ,4 Co.:14. :3 Leon. 138. Cre. Eliz. 247. 
' Writing flanderous words of any [perſon in a private 
letter to a third perſon, is fuch 2 publication as this aRion. 
Will lie for. a /ent. 28, 


1 


A CT 
' If the words are a mere ſpiritual defamation no aQion 
lies, for only the ſpiritual courts have juriſdiction in this 
cale. 1 Roll. Abr. 34. 

But whenever any temporal damage is received from 
words, which in general are no more than a mere ſpiri- 
tual defamation, or if ſuch words are coupled with others 
which are actionable, a prohibition lies for the whole 
words to the eccleſiaſtical courts ; it would be vexatious if 
proceedings could be in both temporal and ſpiritual 
courts ; and as none but the former can make the in- 
jured party ſatisfaction for the damages ſuſtained, the 
proceedings in the latter being pro ſalute anime only, it 


is very reaſonable that he ſhould be confined to an aGtion 
in them. . 


Under this head it is thought proper to conſider, 


I. Where aftion lies for words which impart capital of = 
fences ; and where not. fn 


2. Where aftion lies for words which import the charge 
of other crimes ; and where not, 


3. Where aftion lies for wards ſpoken of magi/tretes ; and 
where not. | 


4+. Where ation lies fer words ſpoken of men of profe/- 
ſion z and where not. 


5. Where aftion lies for words ſpoken of tradeſmen ; and 
where not, | 


6. IVhere aftion lies for flandering women ; and where nc. 


7. Of adjeftive and negative words, and by way of in- 
terrogation, | | 


8, Pleadings in aftions of ſlander. 


o 


I. Fhere attion lies for words which import capital of- 
fences ; and where not, 

An action lies for theſe words, Thou art @ rebel, and 
not the Wueen's friend. Cro. Eliz., 638. $0 it doth for 
ſaying of F. S. He is an enemy to the ſlate ; for theſe are 
. _- {lander, if not 'a charge of treaſon. Cro. Eliz. 

35. 


So it is aQtionable to ſay of any perſon, he did treaſon 
in the Low Countries; becauſe he may be tried and pu- 
_—_ in England for a treaſon committed there. 1 Ro. 

. 63. 
Theſe words, He is a Jacobite, and is for bringing m 


' the Prince of Wales and popery, to the deſtroying our nation, 


Þ the defendant juſtified the word murderer, 


ſhewn that 


contrary is 
are in themſelves aftionable: But in other caſes the party, | 


if 


are ' ſaid to be actionable ; becauſe they are a charge of 
evil principles. Salk. 6966. In another report of the 
ſame caſe, theſe words are held to be aCtionable if ſpoken 
of a perſon in office; but it is not determined, whether 
they are ſo or not when ſpoken of a private perſon. Lord 
Raym. 812. The doctrine however in Salkeld ſeems to 
be law; for in a ſubſequent caſe it was held, that an 
ation lies for the following words, ſpoken of any per- 
ſon, viz. He has the pretender”s pitture in his room, and I 
ſaw him drink his health ; and he ſaid he had a right to 
the crown. 4 New Abr. 484. 8 Mod. 283. Fry and 
Corne. 

An action lies for ſaying to JF. N. Thou haſt killed a 
man ; for although no particular man is named, it is 'a, 
great ſlander. 1 Roll. Abr. 77. | EVE 

So it does for ſaying You have killed a ſervant of F. S. 
or You have /lole the horſe of F. S, although it is not 
Fa S. had a ſervant or a horſe ; for till the 

ewn, this ſhall be intended. Cro. Fac. 423. 

Tt was heretofore held, that no ation would lie for 
words importing a charge of murder, without an aver- 
ment that the perſon ſaid to be killed was dead; but the 
later and better opinion is, that the party ſhall be in- 
tended to be dead, unteſs the contrary appears in the 
pleadings. 1 Fent. 117, Cro, Fac. 489, Sid. 53. 
Cro, Eliz. 569, 823. 

The words, There is a great neſt of thieves at P. and 
Fohn Burgis is the maintainer of them, and he 1s a firong 
thief bimſelf, are a&ionable ; and the plaintiff had judg- 
ment, tho? the word Prong was not found, Dyer 75. 

Caſe, &e. for calling the plaintiff murderer and thief; 
for that the 

plaintiff 


CE 


plaintiff was indicted for a murder at C. and the word 
thief, for that a robbery was done, &c. and the common 


fame was, it was by "Dye 26, ; adjudged, that the our 


fication is not good. yer 230. 


The words Mr. Halley (innuendo the plaintiff) is in- 
fefted of the robbery and murder lately committed, and doth 


ſmell of it, are actionable, by reaſon of the word infefed. 


Dyer 317+ : 
Caſe, &c, for theſe words, / will abide by it, that 
Chriſtopher Ruſſel was and is a falſe thief, and was at my 
door in the ſeſſions-day at night, between one and two »f the 
clock aſter midnight, and would have robbed me, and did 
break open my door, and put me in jeopardy of my life ; ad- 
judged actionable. Dyer 26, 


For ſaying that the plaintilf hired a man to kill the de- 
-ndant, actionable, Cro, Eliz. 214. © 

The words My Lord Preſident ſhewed My. Stapleton's 
hang ſet to a book, wherein he conſented ta the late rebel 
in the North ; but by the means of Mr, Fairfax, my Lord 
was perſuaded, and the matter ſuppreſſed 3 aEtionable. 
Cro. Eliz. 25. | | : 

The words were, Parlor was in goal for flealing Mr. Pig- 
got's beaſt ; objected, that this was only an implication, that 
he did ſteal him; but adjudged aftionable, for 'tis an ex- 
preſs affirmation of ſtealing, Go!d/. 130. 


{ was robbed, and you were privy to it, and had part of 
the money ; aEtionable, Goldſ. 138; 

You, &c. flole three pounds of tobacco out of my maſters 
fo5p, actionable ; but to ſay, he ftole tobacco in his ma- 
\ fter's ſhop, not actionable, without averring, that there 

was tobacco there. //inch. 6 | 

1 doubt nat to prove, he (innuendo Sir. Robert Hitcham, 
who was then the King's ſerjeant) had ſpoken treaſon ; 
objected in arreſt of judgment, that this was no direct 
oration 3 but achudged, that it was more than an afhr- 
mation, for he laid, he doubted not but to prove it 
Hutt. 79. 


Thou haſt taken out of my pocket gol. of my money, and 


T will _ thee to be indifted at the ſeſſions of the peace, 


and to hold up thy hand at the bar for it, and that ex ul- 
teriori malitia, at another day and place, he ſaid, he hath 
| picked out of my pocket ſilver and gold ; aCtionable, tho' 

{poke at ſeveral times. 2 Bull. 227, 

Thou art a rogue and a raſcal, and haſt killed thy late 
wife, actionable ; for the words ſhall be intended accord - 
ing to the uſual way of ſpeaking, and that he killed her 
wilfully. Cro. Car. 352. _ | 

'The words, Mr. Long was robbed of 40l. and of plate, 
and Long and King have it ; actionable. 1 Bulft. 147. 

'The words, He hath harboured and received his ſon into 
bis houſe, having notice before that he was a ſeminary prieſt, 

actionable ; for it is felony by the ſtat. 27 El. cap. 2. 
i Bul/t, 181. | | 
The words, Thou art a thief, and haſt flolen my corn, 
actionable ; for it ſhall not be intended ftanding corn, but 

reaped. 2 Cro. 39, Here the words are taken in the 
worſt ſenſe. Thou art a thicf and haſt ſtolen my corn, and 
never made ſatisfattion ; actionable. 2 Roll. Rep. 380. 

Thou art a ſheep thief, ſpoken in Weſtmorland, where 
thoſe import a ſheep lealer ; atiionable, 2 Bul/t, 145. 

Thes hoſt yell the church, and haſt ſtolen lead off the 


church, meaning the church of A. aCtionable, 
153, 3 Ve 

Thow haſt been in goal for flealing a pan ; ationable, 
2 Cr 0.1 54s | | ; 


Thou haſt flolen my word, aCtionable; for it ſhall be in- 
tended wood cut down. 2 Cre. 166. | 

'The defendant ſaid, that one R. B. did fay, that Mr. 
Lewis (being a juſtice of peace) did ſay, that there was 
no Prince in Gngand 3 actionable z becauſe averred to be 
ſpoken maliciouſly, tho* on a hearſay. 43 Bulſt. 225. 

Thou art a ſheep-ſtealer, or Thou art a horſe-/tealer, tho' 
general words, yet actionable. 3 Bul/t. 303. 
Mar. Berisford hath ſpoken treaſon, and I will prove it ; 
aCtionable, 2 Cro. 275. 

Tooſe his wife killed her huſband ; a&tionable ; for the 
words ſhall be taken in the worſt ſenſe. 2 Cro. 306, 


"oy af committed treaſon beyond ſea, and run away 
OL. 1, 


2 Cro. 


A-O.T 
from thy captain, aCtionable ; for it ſhall be intended he 
committed treaſon againſt this ſtate. 2 Cro.' 424. 
Caſe, &ec. for that the plaintiff's huſband died by the 
viſitation of God, and the defendant ſaid, Thou hal pot- 
ſoned thy huſband ; a&tionable. 2 Cro. 4.38. 


Thou waſt in Lancaſter goal for coining, and were burnt 
in the hand for it; a&tionable. 2 Cro. 536. 

Thou att a thief and haſt flolen my gold ; aionable, 
without ſhewing when the words were ſpoken. 2 Cre, 
022, 

Caſe, &c. for that Sir /YFlliam Ailoffe was robbed by 
perſons unknown ; the defendant, to ſcandalize the plain= 
tiff, being ſervant to Sir J/7Ilam, ſaid, Thou art a main- 
tainer of thieves. to ſleal my maſler's goods; a&tionable z for 
the words ſhall be taken in the worſt ſenſe, 2 Crs. 629. 

She, meaning the plaintiff,. 7s a thief to you and meg, 
and hath ſtolen 201. from me and 40l. from you ; the de- 
fendant juſtified, that the plaintiff was a thief, and had 
ſtolen two hens from the defendant feloniouſly, on ſuch a_ 
day and year z and upon demurrer, the juſtification was 
held 11], becauſe *tis not a juſtification of all, but of part 
of the words, 2 Cro. 6706. | 

The plaintiff did load a ſhip of my father's with barley, 
and did fleal and cozen ſeven quarters thereof in meaſure z 
actionable, tho* the word cozen is joined with the word 
fleat.. Winch 455 102; 'F 

The defendant ſaid, 7 will hang him, for he hath ſpoke 
words which are treaſon ; tho* he did not ſet forth what 
the words were, 'tis actionable, Yelv. 107. 

The defendant faid, that the plaintiff 7s a felon, and 
he (meaning the plaintiff) knew of the murder of B. G. 
and did conceal it ; adjudged, that the ſubſequent words 
did enlarge the ſlander ; for tho' to conceal felony doth 
not make a man a felon, yet it ſhews malice in the de- 
tendant to affirm, that the plaintiff did conceal a murder. 
Yetv. 154. 

Caſe, for theſe words, viz, the plaintiff is a felon 5 
a ſtranger who heard theſe words replied, T ake heed what 
you ſay ; the defendant anſwered, why, 1s he not a felon, 
who knew of a murder and concealed it ? he (innuendo the 
plaintiff) 4new of the murder of IV, C. and did not reveal 
it till long after it was openly known ; adjudged, that the 
words are actionable ; for tho* to conceal a felony doth 
not make the plaintiff a felon, being an offence only. 
fineable, yet the ſubſequent words ſhew the malice of the 
ſpeaker, and are a great ſlander of the plaintiff, Yelv. 


"Liſs, &c. IV. R. ts a rebellious and traiterous knave 3 
adjudged, that the word rebellious is not aftionable, but 
being coupled with the word zraiterous, the action lies, 
Cro. Eliz. 171, | | | 

aſe, &c. for theſe words, Thy father is a thief, and 
hath flolen more goods than I am worth ; now, tho' the 
plaintiff did not aver that he was worth ſo much in goods, 
yet adjudged actionable without ſuch an averme nt; but 
if the words had been, for he hath /tolen my goods, then 
the plaintiff muſt aver, that he had ſuch goods, &c. 
2 Bulſ/t. 140. SS ET Np 

Huſband and wife brought an action on the caſe againſt 
huſband and wife, for that the wife of the defendant ſaid, 
that the plaintiff's wife had procured one to murder WW. R. 
actionable, tho* the murder did not follow. MAfoor 182, . 

Caſe, &c. for theſe words, He hath laid wait to rob 
and was one of them wha would have robbed me ; aCtionable. 


| Mor 409. 


Caſe &c. when wilt thou bring home my huſband's ſheep 
which thou haſt ſtolen ; aionable. Moor 418. 

At a trial in an action on the caſe for ſlanderous words, 
the defendant, by his counſel, in mitigation of damages, 
and to diſcredit the plaintiff, offered evidence, that one 
Medman had ſtolen ſheep, and that by agreement between 
the plaintiff and the ſaid Medman, the plaintiff did take a 
leaf, of a cloſe, &c. of Medman, to conceal him from the 


ſaid felony ; the defendant then ſaid, that he would affirm 
all to be true that his counſel had ſaid; for which words 
the aCtion was brought, and after a verdict for the plain-_ 
tiff, he had judgment ; for tho' the words, if' true, are 
not an accuſation of the plaintiff as acceſſary to the felony, 


ich 


wh 


"oe nw 3 


which is only fincable ; yet tis a great ſlander to ſay a man 
Choaks felony. Moor 428. | | 

The defendant ſpoke falfly and maliciouſly of the plain- 
tiff, that he was arraigned at IV. for flealing twelve hogs, 
and if he had not made good friends, it had gone hard with 
him, with an averment, that he never was arraigned or 
queſtioned ; the words actionable. Cys. Car. 628. 

The words, He had four children by his ſervant Agnes, 


and hath killed them all, or cauſed them to be killed ; aCtion- | 


able ; the plaintiff averring, that he is not guilty or in- 
continent. Poph. 187. 

B. G. 1s a baſe gentleman, and had four or five children 
by R. his maid, and hath either killed them or procured 
them to be killed; the firſt words are not actionable, but 
being joined with the laſt, ſhall be taken in the wwor/? 
feiſe, and the word &:/{:ng ſhall be taken unlawful killing. 
Latch. 159. | 

Caſe ge theſe words, Fohn Lewkner, &c. knowing that 
IV. R. a goldſmith, carried with him a great deal of plate, 
aid lie in wait to rob him, and ſet upon him in the highway, 
but he raiſing the county, Fohn Lewkner fled away and loſt 
his horſe, &c. After a verdict for the plaintiff, it was 
moved in arreſt of judgment, that there was no felony 
committed, but only an :ntention to do it, and therefore 
the words amounted to no more than to charge the plzin- 
tiff with a miſdemeanor ; but adjudged, that the action lieth, 
tho' the detendant did not charge the plaintiff with a 
felony; for an intention to commit felony comes very 
near to the act itſelf, Cro. Car. 99, 140. | 

Caſe, &c. __ huſband and wife, in which the 
plaintiff declared againſt them for ſcandalous words ſpoken 
of him by the wife, viz. Thou and thy father had been 
hanged for coming oo money, if you had had your deſerts, 
lng ſince. Upon Not guilty pleaded, the wife was found 


guilty ; it was objected, that this was not an affirmative 


charge, but only conditional, viz. if you had your deſerts ; 
but adjudged aCtionable, for 'tis a condition which amounts 
to an affirmation, Palm, 68. fs 
Caſe, &c. for theſe words, he ay Faukner the jeſuir 
in his hauſe a week together, knowing him to be a jeſuit : It 
was objected after a verdict for the plaintiff, that the ation 
doth not lie, becauſe it might be before the ſtatute 27 
Eliz. and it was not telony before ; but adjudged, aCti- 
onable. Palm. 410. ig 
Caſe, &c. for that the defendant ſaid of the plaintiff, 
(viz.) ſhe cauſed Mr. Langley's ſervant to ſteal 3ol. and 
recetved it ; after a verdict for the plaintiff, the judgment 
was affirmed on a writ of error in the Exchequer-Chamber, 
becauſe the plaintiff was charged with procuring a felony 
- to be done, and receiving the things ſtolen. Allen 5, 
Caſe, &c. for theſes words, You are a rogue, you are a 
branded rogue, you have held up your hand at the bar, and 
T will have you hanged. After a verdict for the plaintiff, it 


was objected, that branded rogue was not actionable ; for” 


it ſhall be intended to be done by virtue of the ſtatute 
I Fac. 1. c. 7. and if fo, then his puniſhment is pa, and 
conſequently the words not actionable, becauſe they can- 
not be any damage to him ; but adjudged actionable, be- 
cauſe if a branded rogue wander again, it is fclony by that 
ſtatute, and ſo the words put him in a nearer degree of 
felony. Allen 35. | 

Caſe, &c, You are a buggering rogue, go home and bugger 
anther man, The plaintiff had a verdict, but it was mov- 
ed to arreſt the judgment, becauſe the plaintiff is not 
charged with any act done ; but adjudged attionable, be- 
cauſe the wards imply an action done, Allen 61. - 

Action on the caſe, for theſe words ſpoken by the defen- 
dant, (viz.) That T. S, (the plaintift) ſet upon him with 
wiatence in the highway, and took his purſe from him, and 
would have cut him in the middle, had not the plaintiff run 
away ; a&ttionable ; though no felony was committed, or 
the plaintiff put in fear. /. Jones 302. | 


Caſe, &c. for theſe words ſpoken to T. S. tell thy land- 


lord, that he is a thief, innuende the plaintiff ; it was movy- 
ed in arreſt of judgment, that the ation will not lie ; be- 
cauſe it is not averred, that plaintiff was landlord to T. S, 
and ſo it was adjudged. FF, Fones 376. 

Caſe, &c. for theſe words, ſpoken at an eleQtion for 
knights of the ſhire ; You and your crew brought the late 


ACP 


King to his death: upon Not guilty pleaded, the plaintiff 
had a verdict and 2007. damages; and it was moved 
arreſt of judgment, that the words are not aQionable, for 
they ought to be taken zn mtior! ſenſu; not that the plain- 
tiff killed the late King, but, that he attended him # his 
death ; but adjudged, that the words import ſcandal, and 


in 


that in common acceptation they amount to charge the 
plaintiff with the king's death. Hard. 203. 

Thou haſt killed thy maſler's cook, and it doth not 
pear that he had a maſter, or that his maſter had a co 
actionable. Poph. 128. | 

Your ſon flole a horſe, and ſold him for 101. aftionable. 
Style 46. 

"The defendant ſpoke to a con/table (viz.) there he is, 
take him, for I charge him with flat com, without al- 
ledging, that the words are ſpoken falfly and maliciouſly ; 
actionable becauſe the words themſelves were ſcandalous, 
and in ſuch caſe the plaintiff need not aver, they were 
ſpoken falſly and maliciouſly. Style 59. 

The defendant, and another, having a diſcourſe about 
the defendant's cow, he ſaid, he (meaning the plaintiff ) 
hath flolen her, and I charge him with flat felony, by reaſon 
whereof the plaintiff was impriſoned, &c. the defendant 
pleaded in bar an award, made, &c. adjudged, that the 
award went only to. ſpeaking the words, and not to the 


ap- 
ok; 


 tmpriſonment, ſo that the plea was entire, and yet did not 


o to all which was alledged in the declaration, and there- 
| naught : and tho' the declaration was likewiſe ill, yet, 
if 'tis good in any part, judgment ſhall be againſt the de- 
fendant for that part. Style 247. 

Caſe, &c. The knave, the apothecary, that married my 


Sifter, hath poiſoned my uncle, and I will have him taken up 


again to hang him ;, a&tionable, Style 245, TD 
Caſe, &c. Thou art a ſcurvey fellow, I am no traitor, 
but I have ſeen thee in rebellion ; after a verdi& for the 
plaintiff, it was moved in arreſt of judgment, that the 
firſt part of the ſentence imports no ſcandal; and to ſay, 
he hath been in rebellion, is not aCtionable, becauſe it might 
be upon proceſs out of Chancery ; but adjudged, that the 
word rebellion is explained by the precedent words, / am no 
traitor, which ſhews, that ſuch a rebellion was intende 
which relates to treaſon. Sid. 381. | 
Caſe, &c. for theſe words, thou art a rogue, and re- 
cetved/t flolen mutton of Beſs Gamble, and ſhe flole it, and 
thou was partner with her and had/1 part of it ; upon Not. 
guilty pleaded, the plaintiff had a verdict ; and it was 
moved in arreſt of judgment, that the plaintiff was not 
charged with any crime, but Beſs Gamble ; but adjudged, 
that the plaintiff's words, partner with her, relates to the + 
whole ſentence, and muſt be conſtrued to be partners in 
theft. Sid. 412. = hs : 
Caſe for theſe words, Thou haſt flolen as much lead out 0 
my maſter's houſe as is as big as a houſe ; after a verdiQ it 
was objected, that it might be lead fixed to the freehold, . 
which is true, if the words had been, off my maſter's houſe; 
but it was, out of my maſter's houſe ; the plaintiff had judg- 
ment. 1 Lev, 156. | | 
Caſe, &c. for theſe words, Thou art a clipper and ſhall 
be hanged for it ; after a verdiCt for the plaintiff, it was 
inſiſted in arreſt of Judgment that it might be intended a 
clipper of cloth ; but adjudged aQtionable, for it muſt be a 
clipper of ſuch things for which he oyght to be hanged, and 
that is clipper of money ; ſo where the words were, thou 
art a clipper and thy neck ſhall pay for it,” adjudged aQtion- 
able. 3 Lev. 166. ne HY 
Caſe, &c. for theſe words, I have an hone/t man m 
Langattock, who will prove that Williams (the plaintiff) 
ſaid he had killed a man in Ireland and buried him in the 
ſands, and the plaintiff averred he did not ſay ſo; after a 
verdict for the plaintiff it was inſiſted againſt him, that 


| the declaration was ill, becauſe he did not aver, that he did 


not kill a man in Ireland, and that there 'was not a man in 
Langattock who could prove, that he (the plaintiff ) ſaid ſo; 
but adjudged, that if the words had Veen laid as ſpoken 
from the report of another, then it muſt be averred, that 
the other did not / report ; but here the defendant under- 
takes to prove it himſelf, by a man he had in Langattock. 


3 Lev. 171. 
Caſe, 


& e-T | 


Caſe, &c. for theſe words, Nuttall, that was Solomon 
Cmith's clerk, 1s a knave and @ rogue, and I will prove it, 
and he is in Newgate, and is t5 be hanged for counterfeiting 
the King's hand and ſeal , aE&tionable. | Raym. 17. 

' Caſe, &c. for thele words ; Thou hajt jtolen our bees, 
( innuendo a ſtock of bees) and thou art a thief; upon Not 
guilty pleaded, the plaintiff had a verdit: It was moved 
1 aireſt of judgment, that felony cannot be committed 
of bees, becauſe they are fer nature ; but adjudged, that 
the ſubſequent words, thou art a thief, do import, that 
the ſtealing was of ſuch bees, of which a felony may be 
coinmitted, and ſo actionable. Raym. 33. | 

Caſe, &c. for theſe words, viz. He is a clipper and a 
zviner 3 upon Not guilty pleaded, the plaintiff had a ver- 
dit: It was moved in arreſt of judgment, that the words 
did not charge the plaintiff with c//pping or cormng money 3 
for they may be applied to many other things ; but ad- 
judged actionable ; tor it muſt ſtrongly be intended, that 
the defendant meant mG6ney, and in that caſe they are 
uſually underſtood. 1 Yent. 172. Xt 

Caſe, &c. in which the plaintiff ſet forth, that there 
was a diſcourſe between T. $. and the defendant, concern- 
ing the plaintiff and a baſtard child, ſuppoſed to be born 
of her {the plaintiff) ſince the death of her huſband, - and 
that T. S, ſaid to the defendant, [ hope ſhe did not murder 
her <<1/4 ; the defendant replied, but ſhe did, ana blood re- 
quires blood (innuendo, ſhe had murdered her baſtard) ; up- 
on Not guilty pleaded, agg nl found the defendant guilty 
of ſpeaking theſe words, blood requires blood, made et for- 
ma, as the plaintiff had declared ; but as to the other 
words, Not guilty ; and upon a wrtit of error brought it 
was inſiſted, that the jury having nt found the ' words 
ſpoken by T. S. the words which they had found were in- 
ſenſible, - without relating to the precedent words ſpoken 
by him ; which, per curiam, is very true, and therefore 
the judgment was reverſed ; but if tnoſe words had been 
found, they are aCtionable. T. Fornes 211. : 

Caſe, &c. for theſe words, He 1s a clipper, (innuendo 
the coin of the realm) and his neck ſhall pay for it ; action- 
able ; for tho' the word c/ipper is not actionable, yet the 
ſubſequent words ſhew that it muſt be a clipper of money, 
becauſe they are, that his neck ſhall pay for it, which 1s a 
common expreſſion for hanging. T. Fones 235. 

. Caſe for theſe words, You are a raſcal, you bave forgot 
ſince you lived in Black Bull-Yard, there you could procure 
broad money for gold, and clip it when you had done, and 
then the ſheers could go z aiter a verdict for the plaintiff, it 
was infiſted for the defendant in arreft of judgment, that 
the words are not actionabie z for they are not an imputa- 
tion of any act done, but only of a power ot doing it ; but 


_ adjudged, that where the matter is confined to a particu- 


lar place, as in this caſe, to the Black Bull-Yard, it muſt 
be intended that ſome act was done in that place, becauſe 
a power to do a thing is the ſame in all places, like the 
cale of Horne v. Powell, Trin. 12 W. 3. C. B. where the 
words were, You may well ſpend money at law, for you can 
cm money out of farthings and half-pence, aQtionable z for 
the words import an act done, becauſe by a bare power to 
coin, he could not be ſupplied with money to ſpend at 
law. 2 Salk. 697. | 

Thou haſt killed my wife and art a traitor, when it ap- 
peared by the declaration that the wife was living, and 
for that cauſe not aRtionable. 4 Rep. 16. 

He is a brabler and quarreller ; for he gave his champion 
a deed of his goods to kill me, and then to fly out of the coun- 
iry ; adjudged, that a purpoſe without an ac done is not 
attionable, 4 Rep. 16, 

Mr. Barham did burn my barn (innuendo a barn with 
corn) with his own hands, and none but he ; not actionable ; 
for tis not felony to burn a barn if 'tis not parcel of the 
dwelling-houſe, and the innuendo will not help, where the 
wagds are not ſcandalous, 4 Rep. 20. | 

Thou haſt flolen half an acre of corn, innuendo corn ſe- 
vered, not aQtionable; for the 7nnuendo cannot alter the 
precedent words, and half an acre of corn can never be in- 
tended to be corn ſevered, Owen 57. _ 

Thou haſt flolen a mare, or conſentedſt to the ſtealing her, 
not actionable ; for the words are in the disjunive ; and 


| 


| occaſion, but not the cauſe of his death. 2 Sid, 71. _ 


WE es 
a man may conſent when he doth not contradict it, Cro; 
El:z. 780. | 

He hath poiſoned W. R. (innuendo. quendam W. R. ad- 
tunc defunt”), and did not aver that he was dead at the 
time ot the ſpeaking the words ; adjudged, for that reaſon 
the action doth not lie. 2 Cro. 343. | 
Thou mayeſt well be richer than Z for thou haſt coined ol. 
in one day, and thou art a cviner of money z not actionable, 
for he might coin by authority in the mint ; here the 
words were taken in the mildeſt ſenſe. Gzdb. 167. 

Thou art as errant a thief as any in England, for thou haſt 
broken up R. B's chet and taken away 40l. not ationable, 
for the firſt words are not fo without an averment, that 
there is a thief in England, and they do not prove that any 
telony was done; and as for breaking open the cheſt, it 
might be upon pretence of title. 2 Cro. 687. 

The plaintiff declared, that whereas ſeveral malefators 
unknown had elonzoufly ſhorn the ſheep of R. B. and there 
being a col[oquium between the defendant and another con-. 
cerning the ſhearing the ſaidſheep, butdidnotlay feloniouſly, 
the defendant ſaid it was the plaintiff and M who did 
ſhear them, innuendo felonice ; adjudged, that the colloquium 
being laid only of the ſhearing, and not concerning the 
felony, and the defendant having not ſaid, that the plain- 
tiff did ſhear the ſheep felonioufly, but only that he did ſhear 
them, generally, the ſcandal muſt grow out of an innuen- 
do, and ſo the words not aCtionable. 3 Bul/t. $5. 

You might have known your own ſheep, and not have floltn 
mine ; the court divided in opinion, two judges, that the 
words were not actionable, being no direct charge, but 
only by implication ; two eahar jokics, that they were ac- 
tionable ; for it is a ſtrong implication, and neceſſary con- 
ſequence of a charge, that the plaintiff had ſtolen the 
ſheep. Yelv. 14.4. | | 

Caſe, &c. for theſe words, (viz.) Bear witneſs miſtreſs, 
that he hath flolen my haircloth ; not ationable, for it is not 


| a dire affirmation to charge the plaintiff with a theft, but 


reſts only upon teſtimony and proof. Yelv. 126. £ 

"The words were as follow, (viz. ) it would be proved b: 
many vehement preſumptions, that 7. R, the plaintiff, 
was an inventor and plotter of the death of A. M. be- 
cauſe he would not ſell him his land ; adjudged not ac- 
tionable, becauſe he doth not affirm any thing of the plain- 
tiff, but refers all to preſumptions, which are uncertain, 
and flanderous words muſt be in the affirmative. Yelve 
153. | | 

TE &c. for theſe words, he 7s in Warwick goal for 
ftealing a mare, not aCtionable, becauſe no poſitive "th 
mation, that he did ſteal the mare. Hob. 177, 

Caſe, &c. for theſe words, thou haſt ſtolen me (mnu- 
ends the defendant) a hundred of ſate; after a verdict for 
the plaintiff it was inſiſted for him, that this is the uſual 
phraſe of the country, thou haſt ſtolen me (i, e.) thou haſt 
ſtalen from me; ſed per Coke C, J. then the plaintiff 
ſhould have averred, that this was the uſual phraſe, &c. 
which he had not done, therefore it being n/en/ible, the 
action will not lie, 1 Roll, Rep, 286. 

Caſe, for theſe words, Margaret Whitacre 7s a thief 
and ſtole my wood, and I will put her in Bridewell ; two 
judges only in court, and they were divided upoh a mo- 
tion in arreſt of judgment after a verdi& for the plain-. 
tiff; for one held the words not aCtionable; it is true, 
the firſt part of the words are a&ionable, but they are 
qualified by the words which follow, viz. and I will. 
have her put in Bridewel], becauſe by the ſtatute 43 Eliz. 
c. 7. Perſons who ſteal wood growing are to be whipped, 
and Bridewell is known to, be the proper place for whip- 
ping ; ſo that this is an accuſation for an offence which 
is 20t felony, but only puniſhable by whipping : But Rolls 
held. the words aCtionable, v:z. he is a thief, and the 
words which follow being joined with the copulative and 
make them accumulative z it might have been otherwiſe 
if they had been, for ſhe ſtole my word, becauſe then they 
would have been explanatory. Allen 10. | 

Caſe, &c. for theſe words, thy huſband was the death 
of John Parrott, and had it not been for thee and thy huſ- 

and, he had been alive unto this ay : Aﬀter a verdict for 
the plaintiff, adjudged not aQtionable, for he might be the 


Caſe, 


ACT 
Caſe, &c. for that the defendant carrying one I/ o2dford 
to goal for felony, when he came thither, faid of the plain- 


titf malicionuſly and falſly, that he met one on the road, who || 


told him; 7Yhat are you carrying Woodford to goal, I ſhall 
follow you ſhortly, and bring with me Heneage Crawford for 
ſtealing a mare, for which words Crawford brought this 
action ; xnd after a verdict it was held, that the words 
were actionable, though no dire affirmation that Craw- 
Ford did ſteal the mare; but in the principal caſe judg- 
ment was given againſt the plaintiff, becauſe he did not 
aver in his declaration, that the defendant did not meet 


any body on the road who told him thoſe words; for that 
had been traverſable. x Lev. 82. 


2. Where attion lies for words which import the charge of 
other crimes; and where not. | 

The detendant being a juſiice of peace, directed his war- 
rant to the conſtables, in which it was alledged, that the 
plaintiff was accuſed before him, for ſtealing a horſe, 
whereas he was never accuſed, nor ſtole any horſe; aCtion- 
able, if the party was apprehended on the warrant. 1 
Leon. 187. | 

Thou haſt cozened Mr. Windſor of his fee, and I will ſue 
thee for it in the ſtar-chamber ; a&tionable. 1 Leon. 187. 

The defendant Ford wrote a letter, in which were theſe 
words, :t is reported that the lord Lumley ſeeketh my life, and 
the truth was, it was not ſo reported ; actionable. 1 
Leon. 187. | 

Thou didſt keeþ and ſell by falſe weights, and in beſtowing 
2458. thy weights Tere falſe two ounces, and thy man will be a 
witneſs againſt thee ; a&tionable. Brownl. 5. 

The defendant ſaid, that the laintif? maintained, vic- 
tualled, and let go pirates, contrary to the law, &c. aCtion- 
able ; for though prracy is triable by the Crvil law, yet by 
the ſtatute 35 H. 8. our law takes notice of it, Cro, 
Eliz. Morgan v. Kitt. | | 

If you had your deſerts you had been hanged before now ; 
actionable, for it ſha]l be intended he committed an of- 
fence for which death was to be the puniſhment. Cr, 
Eliz. 62. 

"The defendant faid, that the plaintiff was a perjured 
perſon, and that he was forſworn in the court of Requeſts, 

and that he ſhall be ſet upon the pillory ; actionable. Co. 
Eliz. 135. Rr | 
Thou haſt taken a falſe oath in the conſiſtory court of Ex- 
eter ; now, tho” perjury in the Spiritual court is not with- 
in the ſtatute 5 Eliz. of perjury, yet the words were ad- 
judged actionable. Cro. Eliz. 185. 
ets a ſuborner of perjury ; a&tionable, becauſe - one 
_ rannot be ſuborner of perjury, but it muſt be neceſfarily 
intended, that he did ſuborn ſome perſon to ferſwear him- 
ſelf. Cro. Eliz. 308. $1. 
One told me, he heard ſay, that Mrs. Meggs had poiſoned 
| ber huſband, ubi revera nullus dixit, &c, aCtionable ;z for 
it may occaſion her being indicted for petty treaſon. Co, 
Eliz. 400. : 

Thou art a perjured knave, for thou didſi ſwear this day 


at the leet, that I baked bread in my houſe, when I did not ; | 


actionable, for tho' perjury cannot be in a /zet, of which 
the law takes notice, ſo as to puniſh it by the ſtatute or 
otherwiſe, yet *tis a diſcredit. Cro. Eliz. 709. 
ou art a healer of felons ; a&tionable ; for it ſhall be 

intended a concealer of felons, Hb. More's caſe. 
The Devil appears to thee every evening in the likeneſs of 
& black man riding upon a black horſe, and thou conferreſt with 
him, and whatſoever thou doſt aſk, he doth give it thee, and 
this is the reaſon thou haſt ſo much money, and this I will 
Juſtify 5 aionable, Hob. 129. 

He hath caught the French pox, and 
to his wife ; a&tionable. Hob. 219. 

The plaintiff being heir to his father, and to his 
younger brother, the defendant ſpoke theſe words, thou 
art a baſtard, by reaſon whereof they gave away their 
lands ; aftionable. Gods, 415. 

He 1s not worthy to bear office in ſuch a place, for he 
keeps a bawdy-houſe in London ; aQtionable. 1 Bulſi. 138, 

Trhe defendant being arreſted by a warrant upon a /a- 
titat, ſaid, that it was a counterfertt warrant made by Mr. 
-Stone ; aRtionable, 2 Cre. 648. | 


bath carried it bome 


' Bo 


Thou art a leprous knave, aQtionable ; for 'tis as much 
as to ſay, thou wert laid of the pox. 2 Crs. 144. 

Caſe, &c. for theſe words, George Lucas is a falſe 
knave, and worthy to ſiand in the pillory ; the defendant 
juſtified, for that the plaintiff took a falſe oath in the 
mayor's eaurt, &c, and this juſtihcation was held good, 
Moor. 79. das Te 

Thou haſt forged a privy ſeal and commiſſion + it was 
objected, that he did not ſay what privy ſeal he meant ; 
but it being alledged that the words were ſpoken to ſcan= 
dalize him, it fhall be intended the King's privy ſeal. 
1 Cro, 257, 326. | | 

Thou waſt for fworn in a court of record, and that T will 
prove : Judgment was given in the Common pleas, that 
the action would not lie ; becauſe he did not ſhew in what 
court of record he was forſworn ; but upon error brought, 
that judgment was reverſed in B, R. and adjudged, that 
the action did lie ; for it ſhall be intended the defendant 
ſpoke the words maliciouſly, accuſing him of perjury, in 
taking a falſe oath upon judicial proceedings in a court of 
record. Cro. Car. 366, 

Thou art a whore and a two-penny whore ;, this was 
held to be a good caule of action in Londsn by the cuſtom ; 
for they puniſh: ſuch perſons there, by carting them. Crs, 
Car. 350. | 

T2; plaintiff declared, that he was retained by T, $. 
as a ſervant in huſbandry, and behaved himſelf honeſtly, 
&c. and that the defendant to flander him, and to bring 
him in diſcredit with his maſter, ſaid, that he (the piain- 
tiff) was a cozening knave and had cozened his maſter : 
after a verdict for the plaintiff, it was moved in arreſt of 
judgment, that the action would not lie for theſe words ; 
ſed per curiam, the plaintiff had judgment. JW. Fones 


"Words ſpoken of an innkeeper, Colonel Egerton bad the 
Prench pox, and hath ſet it in the houſe, and Smith and his 
"wife have it ; objected, that the word /et made it inſenſible ; 
but adjudged actionable, and well brought by the h/band 
alone. Style 112, | | 


Thou wenteſt to the wells to be cured of the pox, aQtionable. 
Style 219. | | 

Thou art a baſtard getting rogue, and hadſt a baſtard at 
Oxford, and art a pocky rogue, &c, ationable. Style 283. 

He (meaning the plaintiff) got Mary Nabb with child, 
and the child is his, and T have tried it with fieve and ſhears: 
objected, that the laſt words were inſen/ible ; but adjudged 
the firſt words were actionable. Style 379. 

Caſe, &c. for theſe words, Thou haſt forged a deed to 
cheat W. R. of his lands ; a&tionable, but *tis not to ſay 
that he forged a writing or a warrant, becauſe thoſe are 
words of uncertain ſignification, 8d. 16. = 
Caſe, &c. for theſe words, Thou art a buggering rogut, 
and 1 could hang thee: After a verdi&t for the plaintift, it 
was moved in arreſt of judgment ; and adjudged, that the 
words were actionable ; ſo 'tis to ſay, Thou art a thieving 
rogue ; for thoſe words import an a&t done, but thieviſh 
rogue, imply only an inclination to ſteal. $:4, 373. 

Men cannot have their cattle go upon the common, but 
Barber and his children will kill them with Barber's dogs; 
adjudged, upon error brought, not actionable. Dyer 118. 

The plaintiff brought an ation in London, for calling 
his wife a whore; *tis actionable only there by cuſtom; 
but cuſtom to maintain aCtions for babling words is againſt 
law. 4 Rep. 18. | 

Sir Chriſtopher Hilliard is a blood ſucker, and ſucketh 
blood ; but if a man will give him a bribe, as a ſheep or a 
couple of capons, he will take it ; not actionable, for it 
cannot be intended what blood he ſucked. Cre. £12. 

06. 
For words ſpoken part in Latin, (viz.) Inimicus meus 
is an extortioner, not aCtionable. Cro. Eliz. 4906. 

Caſe againſt the defendant ſor ſpeaking theſe words, 
(viz.) the plaintiff hath ſaid maſs many times to W. R. 
upon demurrer to the declaration, it was adjudged ill, 
becauſe he did not ſet forth, where the maſſes were faid, 
nor the day when ; for it might be in France, or in ſome 
other place out of England, and the ſtatute appoints no 
penalty, unleſs the indictment be within a year and a 


| day, Godb, 106, Caſe, 


| a falſe and forge 


/- Ws, 2 


Caſe, &C. He ts a cuctol, and a wittal, which 1s worſe 
than a cuckold, and B. B, hath lain with his wife ; not 
actionable, 2 Gro: 78. - : | 

Thou haſt forged writings, for which that ſoauldf boſe 
thy ears ; the court divided, two judges of opinion, that 
tho” the firſt words are not actionable, yet the ſubſequent 
words make them ſo, and they ſhall be conftrued by 
theſe words, Tw9 judges contra ; the words are uncertain 
what manner of writings they were, and they may be 
frivolous writings, and then he is in no danger of his 
cars. 3 Bulſt, 265, 

Caſe, for calling the plaintiff [donor, in the Welſh 
language, with an averment, that it was ſpoken before 
thole who underſtood Welſh, and that it t1gnifhied per- 
jured; a&tionable. Hob. 191. : BEE 

Caſe, for calling the plaintiff a4u/terer z not ationable, 
becauſe 'tis an offence not puniſhable at Common law, 
but only in the Spiritual court ; but to call a man/#nave 
or v//lain, an aftion will he. Moy 29. | 

Caſe, &c, for calling the plaintiff briber and common 
ext;rtizner ; not actionable, unleſs the plaintiff aver that he 
is an officer. MAZoor 182, | | 

Caſe, &c. for theſe words, Hang him, he is full of the 
pox, 1 marvel you will eat and drink with hit.:, innuendo the 
plaintiff; not aCtionable, for it may be intended the 
ſmall pox ; beſides, the words were not ſpoken with an 
intent to defame the plaintiff, but by way of advice to 
a friend. Avor 573, | 

Cozening knave, not aQtionable. Hutt, 13. 

Falſe knave, not aCtionable. Hutt. 14. 

Caſe for theſe words, You are a rogue, a baſe rogue, a 
cozening rogue, a comey-catching rogue, a cut-purſe rogue 
adjudged not actionable. Palm. 10. | 

Caſe for theſe words, Thou hajt the French pox + upon 
N-t guilty pleaded, the jury found, that he ſpoke theſe 
words, (viz.) Thou haſt had the French pox ; adjudged a 
material variance, and that the declaration was not main- 
tained by this verdiat, Allen 30. | 

Caſe, &c. for theſe words, Thou art a knave, and a 
cheating knave ; after a verdi& for the plaintiff, it was 
held in arreſt of judgment, that theſe words are not ation- 
able, upon the general inducement, that the plaintiff is 
verus et fidelis ſubditus, without ſhewing that he is of ſome 
trade, and ſo had ſome ſpecial damage. $14. 48. 

Caſe, &c. for theſe words, Thiu art a ferſworn fellnw, 
and we Twill prove thee ſo ; not aftionable, becauſe in the 

Future tenſe. Sid, 48. | | 

Caje, &c- by the plaintiff, who is a carrier, for theſe 
words, Thou haſt forged falſe letters, and haſt given me 

acquittance : Aﬀter a verdi&t for the 
pony adjudged in arreſt of judgment, not aRionable. 
ia. 155+ | 

Caſe, &c, You are a forger of bonds, a publiſher of for- 
gery, and ſue upn forged bonds : Upon not guilty pleaded, 
the jury found the defendant Not guilty, as to the firſt 
words, and adjudged, that the laſt words were not a&tion- 
able, it not being laid, that he #new of the forgery. 
I /nt. 3. TE 


3. Where aftion lies for words ſpoken of magiſtrates ; and 
where not, FEE, 
The plaintiff being a ju/lice of peace, the defendant 
ſaid, Mr. Stukely covereth and hideth felonies, and is not 
worthy to be a juſtice of peace; aftionable, for tho' his 
yeng 0 not named, the words neceſſarily refer to it. 4. 

. Ib, 
he plaintiff being a ju/tice of peace, and high ſheriff. 
the defendant ſaid, i = 7b Tam a hn. ſubjedt ; 
but thou (innuendo the plaintiff's ſervant) ſerve/? no true 
Subjeft, and thy own conſcience may accuſe thee theredf ; 
actionable. 1 Leon. 335. | 
The plaintiff was a land-meaſurer, and the defendant 
having ſome diſcourſe about meaſuring lands, ſaid, Thou 
art a cozening and ſhifting knave, and a cheating knave ; 
adjudged, that a ſurveyor of land, being an office of ſkill, 
the words are ationable. Godb. 287. 
The defendant ſpoke of a ju/tice of peace, viz. I am in 
danger of my life, my blood is. ought, and I was like to have 


been ardered 3 {1 was at Sir John Harper's houſe, and his 
OL, 1, 


the wor/t ſenſe. 


ACT 


ſen John Harper drew me forth to ſee a gelding in the flable, 
and then Tho. Beaumont (Sir Henry Beaumont's ſon) did 
throw his dagger at mie twice, and thru/t me thro' the 
breeches twice with his rapier, t9 have | killed me ;, all this 
was done by the inſtigation of Sir Fehn Harper, and { can 
prove it ; aftionable. 2 Cro. 56. 

Words ſpoke of a commiſſioner to examine witneſſes in 
Chancery, viz. Sir George Moor is a corrupt man, and 
hath taken bribes of King for executing that commiſſion ; 
King hath ſet Sir George Moor on horſeback, with his bribes 
to pervert juſtice and equity : It was objected, that the 
plaintiff was only a voluntary commiſſioner, by the aſſent 
of the parties, and an arbitrator, and not a judge ; but 
adjudged, that tho* not ſworn, yet having the King's 
commiſſion to execute, *tis a truſt, and the breach of it 
is puniſhable. 2 Cro. 65. | | 

The defendant ſpoke of a jutice of peace, Mr. Kemp ts 
a baſket juſt1.e, a partial juſtice, I will give 5l, every 
year for his gifts in juſtice matters ; not actionable, for one 
may take a preſent in victuals, without any - offence. 
2 Uro., O00, 

The defendant ſpoke of a juſtice of peace, You are a 
feveet juſtice, you ſent your warrant for R. B, to be brought 
before you for ſuſpicion of felmy, and afterwards ſent to R. B. 
to him to give him warning thereof, that he might abſent 
him þ ; actionable. 2 Cro. 413. fs 
| e defendant ſpoke of a ju/tice of peace, He (innuendo 
the plaintiff ) for malice and ſpleen, did many times wwre/t 
the law, and pervert juſlice to ſerve his own turn ; It Was 
objected, that the words might be ſpoken before the plain- 
tiff was a juſtice ; but adjudged, they ſhall be taken in _ 
2 Cro. 240. | 

Caſe, &c. againſt the biſhop of Litchfield and Coventry, 
for writing a letter to the Earl of Leice/ter, that the plain- 
tiff who was a juſtice of peace, was a vermin in the com- 
monwealth, a falſe and corrupt man, an hypocrite in the 
church of God, a diſſembler ; he hath uſed many corrupt 
prattices to work his will, he procured my regiſter to be tn- 
difted fer extortion ; he willingly and witting!y hath pr oloy | 
out one Greenwood, a lewd man, convifted of many off ences, 
and knowing him to be an evil man, maintameth him again 
me, without law, conſcience, or honeſty : Upon not guilty 
pleaded, the plaintiff had a verdi& and zoos. damages 
and it was moved in arreſt of judgment, that theſe words, 


| written in a letter are not aftionable, but that there muſt 


be ſome overt-ac&t to make them a ſcandal ; but adjudged, 


| that if the /etrer had been written to the plaintiff, it mught 


be ſo, but being writ.en to another, 'tis actionable, 
Moor 141 ; | : | 

Caſe for theſe words Tpoken of a ju/tice of peace, My 
brother hath flole a black mare, and you (the plaintiff ) were 
privy to it, &c. now, tho* privity doth not make a man 
acceſſary to the felony, yet the words being ſpoken of a 
juſtice of peace, are aRtionable. Moor 4o1.. 

Caſe, &c. for theſe words, ſpoken of a ju/tice of peace, 
viz. He hath received money of a thief, (that was appre- 
hended and brought before him for flealing of ſheeþ) to let 
him eſcape, and to keep him from the goal: Upon Not 
guilty pleaded, the plaintiff had a verdi& and 4ol. da- 


| mages, and upon a writ of error in the Exchequer chamber, 


the judgment was affirmed. AZoor 695, 
, Bi theſe words ſpoken of a juſtice of peace, one 
W. W, being taken as acceſſary to the Heating his own goods, 


| Mr. Stafford knowing theresf, diſcharged him by an agree- 


ment of 21. to which Mr. Stafford was party, whereof 30s 


was paid to him, and the re/ was paid ta his man by appornt- 


ment ; upon Not guilty pleaded, the lintiff had a ver- 
dit and Fad mens which was ewes in the Exchequer-. 
Chamber. Mor 704. | 
Caſe for theſe words ſpoken to a juryman, Thou art a 
juryman, and haſt been the overthrow of a hundred men by 
thy ſubtile and falſe means ; actionable, with an averment 
that he had' been a juryman in juries upon life and death, 
Or '& jolie of (viz) be bad two ſervants pre-. 
a juſtice of peace, (viz.) be two ſervants pre- 
Phc/ Fre hi fd Foes fince for flealing ſheep, and he de- 
fired me not to proſecute them; aftionable, with an aver- 


| we words were ſpoken, 


ment that he was a ju/tice z eace for the county where 
th, 40. 
Caſe, 


to thoſe who are papiſts, 


ET 


Caſe, &c. in which the plaintiff declared, that he was 


a juſtice of the peace and depiity lieutenant of Sullex, Oc. 
and had been eften employed in commiſſions, and that a 
 commilſion out of Chancery was directed to him and 


othz:s, to examine witnellcs in a cauſe then depencing 
between the now defendant Large and T. 8. and that he 
took the depofitions of witnefles, &c. and that the defcn- 
dant faid Sir Wi liam Parker hath put out depoſitions that 
were taken, and hath inſerted others which Were not taken , 
adjudged aCtionable. Palm. 67. | 
Cate, &c. in which the plaintiff declared, that there 
was a CGiſcourſe between the defendant and one Horewosd 
of him (the plaintiff) who was recezver of the court of 
IVards, and that the defendant ſpoke theſe words of the 
plaintiff, {vz.) Mr, Deceiver hath decerved the King, and 
dealt falfly with him, and 1 have him in queſtion, and '1 
doubt not but to prove at 3- aſter verdict for the plaintift, 
and 4co marks damages, it was objected, that here was 
not a ſufficient deſcription of the perſon ; befides, he ts 
not charged with any miſbehaviour in his office ; but ad- 
judged aCtionable, for the words decerver cannot be in- 
tended of any other deceit than in his office. Palm. 69. 


The plaintiff being a ju/tice of peace, the defendant. 


ſpoke theſe words, Mr. Hamond aid put in of his own 
head theſe wards taken in examination bythim, (viz.) R. B. 
aid teal twenty ſheep of ſuch a man's, and Mr. Hamond 
is a debauched man, and not fit for a juſtice; the fiſt 
words are actionable, but the laſt the court took time to 
conſider. Style 22, 210. 

The defendant ſpoke of an officer, (viz.) You have co- 
zened the tate of 200001. and [ will prove it, for you have 
received 25000l. of the office, and not compounded for it, 
and have foiſted in words in the order of your conmiſfton ; 
actionable. Style 4.36. 


Caſe, &c. tor theſe words ſpoken of a juſtice of peace 


and deputy lieutenant of the county of Warwick, (viz.) [ |} 


have heard that a maid of Sir John Knightly's ſhould re- 
port, that he being ſick, and ſhe looking thro' a hole of the 
door where he then lay, ſaw a prieſt (innuends a popiſh 
prieſt) give the euchariſt and extreme unttion to Sir John 
Knightly ; and that the defendant, of his farther malice, 
&c. at another day faid, / have heard that a maid ſer- 
vant, who then lived with Sir John Knightly, peeped thro 
a cranny of a door where Sir John lay fick, and ſaw a 


 popiſh prieft anoint him, (extreme unCtion innuendo) and 


give him the ſacrament of the euchariſt ; after a verdict for 
the plaintiff, and 1000/. damages, it was objected, that 
theſe words did not amount to calling him paps/?, for by 
the firſt words it doth not appear of what religion the 
prieft was, unleſs by an innuendo, and in the latter words 


the extreme unttion is brought in by an innuendo, which is 


not ſufficient ; but adjudged, that one part of the words 
explain the ſcandal of the other, for a prie/? who gave the 
euchariſt and extreme unttt1on muſt be a popiſh prieſt, and 
he to whom 'tis given, muſt be a papi/?, and the word 
anoint cannot be intended of any thing elſe but extreme 
union, which is never done, nor the euchariſt given but 
3 Lev, 68, 

Cafe, &c. in which the plaintiff declared, that he was 


_ a true profeſſor of the prote/tant religion, &c. and had been 
a member of the long parliament, of both which, the de- 


fendant diſcourſing, ſaid to T. IF. the plaintiff's ſervant, 
Your maſter is a papiſt, when he is at home he goes to church, 
and when at London he goes to maſs, &c. upon Not guilty 
pleaded, the plaintiff had a verdict; it was moved in ar- 
reſt of judgment, that the words are not actionable ; for 
to call a man pap? is not aCtionable, unleſs ſpoken of a 
biſhop. 1 Leon. 336. and Cro. Car. 192. Savage ver. Cook ; 
*tis true, if ſpoken of a man in ſome eminent office, 
*tis otherwiſe, and that was Sir John Knighthys caſe, who 
was a juſtice of peace and deputy lieutenant ; ſo in Pea 
and Tucker's caſe, where the plaintiff was a merchant, 
and the defendant faid of him, He 7s a rogue, a papi/t dog, 
never a rogue im town would have a bone-fire but he ; this 
was on the day when King Fames came to the crown ; 
adjudged in the principal caſe, that the words were aQtion- 
able, becauſe he who goes to maſs forfeits 100). by the ſta- 
tute 23 Eliz. cap. 4. and is to be impriſoned for a year, 
therefore to ſay the plaintiff goes to maſt is actionable, for 


| 


2 ST 


it expoſes him to corporal puniſkment, See 4;x*s 
Rep. 11. | | 

Caſe, 8&c. for theſe words ſpoken of a juſtice of peace, 
He tis a forſworn juſtice, and not fit to be a juſ'ice of peace ; 
after a verdict for the plaintiit it was inlifted, that the 
words were not actionable, becauſe forfeo:rn doth not in- 
tend judicial perjury, and there was no diſcourſe of his 
office ; but adjudged aCtionable, becauſe the words for- 
ſworn juſtice ſhew that the defendant intended perjury re- 
lating to his office ; for ſermo refert ad conditionem perſone, 
1 Yent. 50. 

Slander, &c, brought by a door of Civil law, who 
was alſo a ju/lice of pace and chancellor of the biſhoprick of 
Norwich, for thele words, Je ts not fit to be a chancellor 


or a juſtice of peace, he is a nave, a raſcal, and a villain, 


| he tis not fit t9 practiſe, he ought to have his gown pulled 


over his ears; actionable, the plaintiff had a verdict, and 
401. damages. 2 Lutw. 1288. ; 
Slander, &c. In which the plaintifF ſet forth, that he 
was formerly choſen #night of the ſhire for the county of 
Glouceſter, and intending to ſtand candidate at the next 
election, there being a writ iſſued out to chooſe two 
knights, &c. the defendant, before the elettion, ſaid, 
Jack How ts an enemy to the King and kingdom, and in the 
French intere/? ; actionable ; the plaintiff had a verdict 
and great damayes, and upon a writ of error in parliament, 
the judgment was affirmed. 2 Lutw. 1293. | 
Cale &c. in which the plaintit declared, that he was 


| a deputy lieutenant for the county of Middleſex, and a privy 


counſellor in Ireland, and that he ftyod choſen burgei: 
for parliament at Chri/? Church, &c, and that the de- 
fendant ſpoke theſe words of him, (viz.) He is @ fapij? ; 
upon Not guilty pleaded, the plaintiff had a verdict and 
judgment, and afterwards @ writ of error was brought, 
and the judgment affirmed, becauſe by the ſtatutes 23 
Eliz. and the 3 Jac. and 25 Gar. 2. papiſts are expoſed 
to ſeveral penalties and incapacities; @ fortiori, as the 
words ſpoken do relate to a perſon thus qualified ; *tis 
true, the word pap!/? was not attionable formerly, but 
times alter the ſenie of words, and this word is now z 
word of reproach; ſo the word &nave formerly Gignifies 
ſervant, but now 'tis actionable to call an attorney Znave ; 
and to ſhew that the law doth alter with the times, there 
is no precedent before 21 Ed. 3. 23. of an infant bring- 
ing an appeal ; but fince that time, and now, *tis very 
frequent. Raym. 482. | — 

Caſe, &c. for theſe words ſpoken of a ju/lice of peace, 
He makes uſe of the King's commiſſion to worry me cut of 
e/tate, and afterwards the words were Jaid in Latin { with- 
out an. Anglice ad tenirem & effettum- ſequen”) ; after a 
verdict for the plaintiff, and intire damages, the judg- 
ment was ſtayed; for tho* per curiam, the words are ac- 
tionable, yet being laid ad tenorem & effetum ſequen, 
ſomething may be omitted which may alter the ſenſe, and 
*tis not an expreſs allegation, that the defendant did { 
the words. 3 Med. 71. 

Caſe, &c. for theſe words ſpoken of a jr/?ice of peace, 
ſet forth, that there was a rebellion in the J/2/t by the 
Duke of Monmouth, that ſearch was made for the defen- 
dant, being ſuſpeCted to be in that rebellion ; thereupon 
the defendant ſaid, John Prowſe is a nave, and a buſy 
knave for ſearching after me, and other honeſt men of my 
fort, and I will make him give me fatisfaftion for plunder- 
ing me; after a verdict for the plaintiff it was objeftcd, 
that here was no colloquium laid of his office, or that the 
words were ſpoken relating to his office, therefore an ac- 
tion would not lie, tho' an information might ; the court 
was divided. 3 Med. 163. : 

The plaintiff being a ju/tice of peace, the defendant ſaid, 
Sir William Berton's men have /tolen ſheep, and he ſpoke to 
me that I ſhould not proſecute them ; not aQAtionable, be- 
cauſe not averred, that $ir William 7s a juftice of peace. 
" 180. Thou baf PI : 

f a juſtice of peace, Thou haſt forged a recogn:2arce 
taken of i Filled? and others ; nhl: for the word 
(forged) ſhall be intended (counterfeited), and the word 
ou ) ſhall be intended (achnowledged.) Cro. Elrz. 865. 

The plaintiff was bailif to R. B. for three years, and 


| had the ſelling of all his corn ; and the defendant faid, 


T bou 


XI .* 

Thou art a czening knane, aud thou haſt exzened me m fel- 
ling falje meaſure el 1:5 baricy, ant the country 1s bound to 
czſe thee for ſelling with falſe meaſure, ana 1 toil prove 
it, and thou baſt changed my barley which T bought of thee ; 
not actionable, becauie it doth appear that the words were 
ſpoken of the {ale of corn wh; he was baliff. Hbb. 6. 

The plaintift being a 4:!7ght, and one of the gentlemen 
of the King's privy chamber, the defendant ſaid, Sir Wil- 


liam Bronker zs a cozening knave and lives by cozenage ; not | 


actionable. 2 Cro. 427. 

Caſe, &c. for thele words ſ:oken of a juftice of peace, 
upon a cveqttitom between the defendant and another, 
concerning the patronage to the church of C. that he 
was right patron thereof, whereupon the defendant ſaid, 
That Jaſborouzgh (the plaintiff) was the true patron, but 
that he had .loſt the patronage by being a (chiſmatick and 
recuſant, both which he would prove on him ; not aCtion- 
able, without alledging temporal damages. 2 Rol/, Rep. 


Of an attorney and town cler# of Southampton, who 
kept the court-roll, Thou haſt made many falſe certificates 
ts the mayor and burgeſſes, and the mere thou ſlirreſt m it 
the more it will flink; not ationable, becauſe the plain- 
riff did not alledge that there was a col/pqguium of his of- 
fice, nor that the making certificates did belong to his 
office, or that he knew them to be falſe. Aut, 123. 

Caſe, &c. for theſe words, The mayor of Tiverton 
hath cozened the tqwn and country; adjudged, that the 
words are not actionable. 1. Tones 3o8. | 

Caſe, &c. for words ſpoken of a juſtice of peace to his 
ſervant, viz. Y:nur maſter's witneſſes (in ſuch a cauſe) were 
perjurel, and your maſter tis the maintainer and 1 pholder of 
_ them; aſter a verdi& for the plaintiff it was objected that 
the words were not actionable, for they did not relate to 
_ the plaintiF's office ; beſides, *tis not ſaid that he upheld 
their perjury, but that he upheld and maintained their por- 
fons ; but the chiet baron Hale held the words aCtionable ; for 
If true, tney were a ſcandal to his office, and the word 
upholding can have no other meaning than abetting them in 
taeir perjury. Heard. gor. Te. | 

Cafe, &c. for theſe words, You woul?! be @ juſtice of 
peace, like Major Bell, (innuen1s the plaintiff) a fool, an 
@js, a coxcomb, a bufflcheaded juſtice ; not ationable, ad- 
judged in arreſt ot judgment, unleſs the plaintiff had a 
particular loſs. $4. 67. Lo 


4. There ation lies for words ſpoken of men of profeſ- 


ftns ; and where nat, 


The defendant ſpoke of a clerk of the King's Bench, you 
are known ta be a corrupt man, and to deal corruptly ; ac- 
tionable, for the words imply, that he dealt corruptly in 
his profeſſion. 4 Rep. Birchley's cafe. 

The defendant ſpoke of a /ieward of a court and a bar- 
rifter, 1 marvel you will have ſuch a paultry lawyer for 
your fleward, for he hath as much law as a jackanapes, by 
reaſon whereof he loſt his ſtewardſhip ; ationable, Owen 

[3 Martin your attorney ? he is the foolifſheſt and ſimple/? 
attorney towards the law, and if he do not overthrow your 
cauſe 1 will give you my cars; he is a fool and an aſs, and 
fo I will prove him; ationable. Goidf, 128. | 


Of an attorney, He will overthrow his 
aCtionable. Crs, Eliz. 594. 

Caſe for words ſpoken of an attorney, John 
(the plaintiff) Fo ang to have 
attionable, 20r, 4OI. 
| Coe for theſe words ſpoken of a barriſter at law and 
reader, (viz.) one told the defendant, that the plaintiff 
Hel: affirmed upon his credit, that the fee ſimple of ſuch 
lands was in the grantees of the King ; whereupon Giday 
the defendant replied, No, friends, Hele's warrants we 
| tnow well, a great number in this country truſting to his 
warrants have been undone ; upon Not guilty pleaded, the 
Plaintiff had a verdict and 100!. damages ; and upon a 
writ of error brought in the Exchequer-Chamber, the Judg- 


00r, 


.* a 
client's cauſe ; 


Jenkinſon 


ment was affirmed, for the words are actionable. 


his ears natled to the pillory 3 


"GC IT .. 


Brown 7s a good attorney, Int he will play en both ſides ; 
ectionabie, but no judgment entered, becauſe the plain- 
tiff did not aver the words were ſpoken of himſelf, 
Brownl. 5. | | i PPP 

The defendant ſpoke of an attorney, Thou art a com- 
mon maintamer of ſuits and champertor, and I will have 
thee thrown cver the bar ; aCtionable, by reaſon of the 
word champeriar. Fob. 117. : 

Of a barriter, viz, A fool, an aſs, an hangman, a 
counſellor at iaw, a fool in the profeſſion z a&tionable, Poph, 
207. | 
| Of an attorney, Thou art a paultry fellow, thy credit 
rs fallen, for thau dealtjt on bath fides, and daft deceive 


many who truſt thee ; actionable, tho* an attorney may 


lawfully deal on bath /ides as an arbitrator, yet by taking 


all the words together, it ſhall be intended they were 
ſpoken in the wor/t ſenſe. Yelv. 32. 

— "The defendant ſpoke theſe words of an attorney to his 
client, Tour attorney is a bribing knave, and hath taken 
20l. of you for a bribe to wzen me; adjudged actionable. 
Moor 855. : 

Caſe tor theſe words ſpoken of an attorney, Theu art a 
common maintainer of ſuits, and champertor, 1 witl have 
thee thrown over the bar next term; aCtionable. Adver 
867. Bare WE 

Gs, in which the plaintiff declared, that he was 
fieward of a court, &c. and alſo a town-clerk of Ply- 
mouth, and that the defendant ſpoke theſe words of hum, 
(viz.) He is a preciſian, puritan, diſſembling, bribing, and 
a crrupted knave ; upon Not guilty pleaded, the plaintiff 
had a verdict ; it was objected in arreſt of judgment, that 
the words are not actionable, becauſe there was not a co/lo- 
quium laid of the plaintiff, or of his offices of ſteward and 
town-clerk; but the plaincfft had judgment, 2 Rell, 
Rep. 23. | 
The defendant diſcourſing of Stcne the lawyer, ſaid, 
This is a counterfeit made by Stone ; it was a warrant to 
the ſheriff to arreit ancther ; actionable. 2 Roll. Rep. 


266. | | 


The defendant ſpoke of an attorney, He rs a commen bar- 
relor, a judas, and a promoter 3 and at another time, Fe 
is a conimin barretor, a cheater, and I will make him be 
barred of his practice; the words muſt be taken according 
to the quality and condition of the plaintiff ; adjudged ac- 
tionable. Cre. Car. 139. | | 

Words ſpoken of an attorney, He 1s a cozener, and (9- 
zens his clients in the Sheriffs court of London ; the judg- 
ment affirmed in error, Cro, Car. 190. 

Of an attorn-y, I marvel y;u will employ ſuch a knave 
as Nicholls, you will have but diſerace and diſcredit in em- 


ploying him, he is preclaimed knave in a market ; the judg- 


ment for the plaintiff affirmed in error. Cro. Car. 33. 
Of a dedtor of phyſick, Thou art a drunken focl, and an 
aſs, thru never wert a ſcholar, and art not worthy to ſpeak 
to a ſcholar, and that I will prove and juſtify; a&tionable. 

Cre, Car. 196, RR. ; | 
Of a barriſter, He is a dunce, and will get little by the 


| law, he was ever accounted but a dunce in the Middle 'Tem- 


ple ; actionable, Cro. Car. 278. ; 

Of an attorney, He is a very baſe regue, and a cheating , 
knave, and hath maintained himſelf, his wife and children, by 
cheating ; the judgment for the plaintiff affirmed in error. 
Cro. Car, 570. | L: 

Of a dietor in divinity, Doftor Sibthorp is robbing the 
church; and at another time, Do#tor Sibthorp hath robbed 
the church ; ationable. Cro. Car. 3ol, 417: 

Of a barri/ter, (viz.) William Gibbs hath done falſe 
by me, being his client, and hath joined with my —_— ; 
the plaintiff averring, that he was a practitioner ; action- 
able. Style 283. ; ; | 

Of an attarney, He hath forged the will of W. R. upon 
Not guilty pleaded, the plaintiff had a verdict ; adjudged 
actionable. Hutt. 29. A 76 
\ The defendant Harriſon, who was a bachelor in divinity, 
came to the Common pleas where juſtice Hutton was 
ſitting, and ſaid, / nccuſ juſtice Hutton of high treaſon , 
for . which words an a&tion was brought by the judge, 
and he had a verdi& and 10,0001. damages. Hutt, 1 3 
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payment, and going into the King's bench, the defendant 


_ tinent, and ſhewed only his ſenſe of the injury done him 


\ ©-T 


Of an att»1rney, viz. He flirreth up men to ſuits, and | After a verdict for the plaintiff, and a motion in arreft of 
promijeth, that if he dith not recover for them he will have | judgment, V, aughan held theſe words were not attionable ; 
no fees, &c. actionable ; for the words tend to flander | that in ancient books no words were actionabic, unleſs 
the plaintiff in his profeſſion, by ſtirring up ſuits unlawfully. | the flander concerned life ; that the growth of theſe ac- 
tions would ſpoil all converſe, for they extcad to all 


Style 184. | 

Of an attorney, (there being a colloquium of him laid) 
the defendant ſpoke theſe words, Go tell the lawyer, that 
he is a baſe raſcal, and that I will hav? him loſe his ears, 
and teach him or any lawyer of them all, haw they dare ſerve 
a writ on me; aCtionable, by reaſon of the words, / wil! 
make him loſe his ears. Latch 220, 

Caſe, &c. in which the plaintiff declared, that he was 
an attorney, &c. and that the defendant ſaid to him, You 
are a knave, yiu were attorney to my father, and for my 
mother againſt my huſband, and made him ſpend 100l. and 
fuch knaves as you have made my huſband ſpend all his eſtate ; 
after a verdict for the plaintiff, it was objected in arreſt 
of judgment, that there was no colloquium Jaid of the 
plaintiff's profeſſion, ſo that the word rave could not 
be applied to his being an attorney ; but the better opinion 
was, that the ſubſequent words ſhew, that the word 
knave was intended in his profeſſion, and therefore a 
colloquium of it was not neceſlary, Allen 13. 

Caſe, &c. in which the plaintiff declared, that he was 
inſtituted and inducted into a parſonage in, &c. and that. 
he executed the office of a paſtor in that Church for the 
ſpace of four years, and that* the defendant ſaid of him, 
You are 4 drunkard, a whore-maſler, a common fwearer, 
and a common lawyer, and yiu have preached falſe dofrine, 
and deſerve to be degraded ; after a verdict for the plain- 
tiff, it was objeted, that the words are not actionable, 
becauſe they import no civil or temporal damage to the 
plaintiff; but adjudged aCtionable, for, if truc, he may 
be degraded, and fo loſe his freehold. Allen 63. 

Caſe, &c. for theſe words ſpoken of an attorney, He 
hath no more law than Mr. C.'s bull : Aﬀter a verdict for 
the plaintiff, it was objected, that the words were not 
actionable in themſelves, and if they were, 'tis not averred, 
that Mr, C, had a bull; but adjudged aCtionable without 
that averment. 8&4. '237. | | 

Caſe, &c. in which the plaintiff declared, that he is 
an” attorney, and that the defendant and F., P. had diſ- 
courſe of the plaintiff and his profeſſion, 'and that he 
(the defendant) ſaid of the plaintiff, in the hearing of . 
ſeveral people, Theu canj! not read a declaration, by reaſon 
whereof F. P. and R. /F. who were formerly his clients, 
deſerted him 3 upon Not guilty pleaded, the plaintiff had 
a verdict and judgment. Ray. 196. 

Information for writing a ſcandalous Jztter to Hatton 
Rich, who owed the defendant 3ool. and he delaying the 


Saunders wrote this letter to him, that if he had any 
bone/ly, cvility, ſobriety, or humanity, he would not deal 
fo by him, and that he would one day be damned and in hell 
for cheating him ; then the information ſets forth, that he 
publiſhed this letter in the preſence of many people: 
Upon Not guilty pleaded, there was a verdict for the 
informant, and it was moved in arreſt of judgment, that 
the ſubſtance of this letter is not. ſcandalous, but imper- 


in not paying what was due to him ; but adjudged, that 
the letter is ſcandalous, and tends to incenſe Mr. R:&< to 
break the peace, and therefore an information lies, and 
Saunders was fined forty marks. Raym. 201. 

Caſe, &c. for theſe words ſpoken of a parſon, who' was 
about to be retained chaplain to the Duke of Ormond, viz. 
He hath a baſtard on the other fide of the river, and 'tis fo 
certainly his, that I fear not to divulge it, and if I am trou- 
bled for it, 1 will juſtify it, whereby he loſt his chaplain- 
ſhip : after a verdict for the plaintiff, it was objected, that 
the chaplainſhip was ſpiritual ; but adjudged, that his pre- 
ferment was temporal. 1 Lev. 248. | 

Caſe, &c, for that the plaintiff being bred up to the 
law, and-praQtifing it, the defendant aid falſo & malitioſe 
write a letter t2 Anne C—_ of Lincoln, who was his 
(the plaintiff's) client, that the plaintiff would give vex- 
atious and ill counſel, and flir up a ſut, and that he (the 
plaintiff ) would mulk her purſes and fill his own large 
pockets, per quod he loſt the faid Counteſs and other clients : } 


| words together make a ſlander, is to reaſon & male divijes 


cheating knave, and not fit to be. an attorney : Aﬀter a ver- 


| had not iaid any communication of his profeſſion ; but 


' { will cauſe him to be deprived for it; not aCtionable 


| others, in meaſuring land, and that at ſuch a time and 


O70. 


profeſſions ; that theſe words relate no more to the plain- 
tiff 's profeſſion than to ſay, that he had a little head ; for 
every counſellor gives vexatious and ill advice, when he 
adviſes an aCftion which proves unſucceſsful, becauſe the 
party is amerced pro falſo clamore, and to ſay, that all the 


ad bene cunjunfa, which is never allowed ; 'tis true, to 
ſay that he had the »/e of @ woman's body, is aftionable, 
it being an 7d'om of ſpeech that he /ay with her ; but to 
ſay he will milk your purſe ſignifies no more than milling 
a bull, if we take the words enunciatively; for this phrale 
is not come to an 24:0 ; but the other three judges held, 
that the words were actionable. 2 ent. 28. 
Caſe, &c, by an attorney, for theſe words, he 7s a 


dit for the plaintiff in was moved in arreſt of judzment, 
that the words did not relate to his practice, and that he 


adjudged actionable; for the ſaying he was not fit to be 
an attorney, ſhewed, that the preceding words, c<h:ating 
nave, muſt neceſlarily refer to his profeflion as an attor- 
ney. 2 ent. 172. | 
Theſe words ſpoken of a phyſician, He hath killed ms 
with phyſick ; not aCtionable ; but to ſay, that he /ciente:; 
& voluntarie did adminiſter phyſick to one to ki!l him ; 
actionable. Cro. Eliz, 620. | 
Theſe words ſpoken of a preaching parſon, Parra? :: 
an adulterer, and had two children by B. G's wife, and 


for *tis a ſpiritual defamation, and puniſhable in that 
court, Cro. Eliz, 502. 

Caſe, &c. for theſe words ſpoken of a lawyer - the 
plaintiff being of counſel for the defendant, he, the faid 
defendant, ſpoke theſe words, that the plaintiff had del:- 
vered copies of his evidence to his adverſary ; not action» 
able ; becauſe he might deliver them to a good intent, as 
well as a bad one. Moor 409. | 

Of a barriſter, (viz.) You are a paltry lawyer, and uſe 
to play on both hands ; not aCtionable. 2 Cro. 267. 

Caſe, &c, in which the plaintiff declared, that he was 
educated in the ſtudy of the mathematicks, and for ſe- 
veral years had been employed by his neighbours, and 


place, there being a diſcourſe between him and the defen- 
dant, concerning his (the plaintiff's) profeſſion and art 
aforeſaid, he (the defendant) did then and there ſay to 
him (the plaintiff ) Thou art a cozener and a cheating 
knave, and that 1 can prove, &c, Upon Not guilty pleaded, 
the plaintiff had a verdit; and upon a motion in arreſt 
of judgment, it was agreed by the court, "That if theſe 
words had bcen ſpoken of one who got his living by a 
trade or manual occupation, as of a ſhvemaker, baker, ce 
the action would not lie, becauſe the goodneſs or defects 
of their wares might be ſeen, and it was the folly of the 
buyer, that hewas deceived in what he might have ſeen ; but 
that a /and-meaſurer was an artificial labour, and his de-' 
ceit could not be preccived but by men of ſkill and art 3 
but if the words had been ſpoken of a common meaſurery 
viz, of one who meaſures by the rod, an action would 
not lie, becauſe every huſbandman could meaſure after 
that manner ; not adjudged. 2 Roll. Rep. 72. | 
Caſe, &c. in which the plaintiff declared, that he had 
been an attorney pro diver/is annis jam elapſis, and that the 
defendant maliciouſly ſpoke theſe words of him, viz. 
He is a forging knave ; Aﬀer a verdi& and judgment for 
the laintiff in C, B. and a writ of error brought in B. R. 
it was objected, that the word forging is adjetively ſpoken, 
and therefore the ation will not fie unleſs it appear, that 
the plaintiff was an attorney at that time, which did not 
appear in this caſe; for it was ſaid, that he was an attor- 
ney pro diverſis annis elapſis, which might be thirty years 
ſince ; it ſhould have been v/tims Rope ; but as he had de-. 
clared, he might be an attorney long ſince, and not at 
the time of the words ſpoken, and the words in them- 


ſelves 


A 4 


ſelves do not import a fcandal in his profeſſion z and for 


this reaſon the judgment was reverſed, 2 Roll. Rep. 84. 

Caſe, &c. t@ theſe words ſpoken of a ſcrivener, He 1s 
a baſe rogue, a cozening rogue, a coney-catching rogne, and 
cut-purſe rogue : Alter a verdict for the plaintiff, the judg- 
ment was ſet a{ide, for that the words are not aCtionable ; 
becauſe a ſerrvener is not a profeſſion ſo much regarded in 
law as to enable him to maintain an action for callin 
him by ſuch adjective names. 2 Roll, Rep. gr. 

The piaintitf declared, that the defendant, to defame 
him, being a merchant, did ſay, de prefat' the plaintiff, 
viz. He (innuendo the plaintiF) 7s a bankrupt ; adjudged, 
that if theſe words, dz prefat' the plamtiff had been left 
out, the plaintiff could never have judgnent; for by the 
innuends there is not a ſufficient certainty of whom the 
words were ſpoken. 2 Roll. Rep. 243. 

There was a ſuit in the /tar-chamber between the com- 
pany of woodmongers and carmen; and ſerjeant Rrchard- 

ſm, being retained for the carmen, taid, that he did know 
of his own knowledge, that the company of woodmongers had 
7% up engine-bars, machinans et intendens decepttonem, Oc. 
curie domini regis, and to ſcandalize the faid company ; 
all which was tound by the jury upon an indictment ex- 
| hibitcd againſt him upon the ſtatute /Yſtm. 1. c. 29. and 


& 
- 


| 


they likewiſe found that the company did not ſet up any 


engine-bar> z it was moyed, that this inoictment was in- 

| ſufficient, becauſe it was never intended by that ſtatute 
to puniſh a pleader for words ſpoken in his client's cauſe, 
but for ſome act done in pleading by colluſion or deceit 
to inveigle the court ; and juſtice A ſaid, that he 

never ſaw but one indictment upon this ſtatute, and that 
was in the reign of Edu. 1. and it was upon pleading, 
and not for bare words ; the inditment was quaſhed. 

Palm. 287. | 

Caſe, &c. for theſe words ſpoken of an attorney of B. R. 
viz. T hat he could not read a declaration, by reaſon whereof 
his clients left him ; the court inclined they were not 
aQionable, unleſs the words had imported fome flander 
concerning his knowledge in his profeſſion, for the alle- 
gation of damages would not maintain the aftion 3 and 
tis very probable, that a declaration might be wrote in 

ſuch a hand, that a man might not read it. 1 Vent. 98. 

_ Caſe, &c, for thele words ſpoken of an attorney, You 
are a preſbyterian, and deſign to praftiſe againſt the King 
and his intereſt; the defendant demurred to the declara- 

tion, and had judgment ; for per curiam, the words are 

Not actionable, T. Fones 23. | = 
5. There attion lies for words ſpoken of tradeſmen ; and 

where nt. | | 

IVilliam Kemp will be within theſe two days a bankrupt , 
actionable. Dyer 72. | DN po on 

Of a gentleman trading in lead in Derbyſhire, viz. 

He is a bankrupt, and is not able to pay his debts, but will 

run his country ; actionable. Futt. 46. 

Of a merchant, being an aſter born, viz. Firſcot is a 

bankrupt ; actionable. 1 Bul/l. 134. 

Of a dyer, Thou art a bankrupt knave ; aQionable, tho” 


two ſubſtantives ; but if it had been bantruptly knave, 


otherwiſe. 2 Cro. 345+ | | 
Of a merchant, He is a bankrupt ſlave; aCtionable. 
2 Cro, 578. X 


Of a ſhoemaker, He 7s a bankrupt rogue ; aQtionable ; 
for tho' it was inſiſted, that the word bankrupt is but an 
adjective to rogue, and ſo 'tis extenuated ; yet it was ad- 
Judged, that the addition of the word rogue to bankrupt 
 aggravates it ; and that a ſhoemaker is within the ſtatute 
- bankrupts, for he gets his living by buying and ſelling. 
4TUt?, 52. 

Of , midwife, viz. Many have periſhed for her want of 
fill; ationable. Cro. Car, 153. | 

Of a merchant, viz. H#s not worth a groat, he is 100l, 
worſe than nought ; aQionable. Cro. Car. 193. 

f a merchant, viz. Thou art a rogue and a beggarly 
fellow, and I will prove thee a bankrupt before next term ; 
and at another time he ſaid to one Harris, Truſt him not, 
for he will be thy undoing ; aQtionable. Cro. Car. 171. 


W a nament, viz. He is a cheating knave, and hath 
OL, I, | 
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cheated his father, by returning 20l. for wares z aQtiohable. 
Cro. Car. 413. | | 

Caſe, &c. Thou cameſt a broken merchant from Hamburgh 
into England; a&ionable; for 'tis the ſame as to ſay he is 
a bankrupt. 17. Tones 321. | | 

There was to be a trial at G# dha!l, between one 
Buxton and another, plaintifts, and Fohnſon, defendant, 
who was likewiſe a merchant, and the day before the 
trial, one Bolton diſcourſing with the now defendant 
Lemman, aſked tim, Will you be at the trial to-morrow, 


berwcen Buxton and Fohnſon, who repiges /oajen is broke, 
1 warrant you he dares not be there; adjudged aQtionable, 


Palm. 63. 
Caje tor theſe words ſpoken of a mai/ter, wherein the 
plaintiff laid a colloquium of his trade ; the words were, 
Have a care of him, and do not deal with him, he is a cheat 
and will cheat you, he has cheated all gre” renyy at Epping, 
and dares not fhew his face there, and now he is come ta 
cheat at Haifild: Upon ot guilty pleaded, a ſpecial 
verdict found all theſe words, but there was io colloquium 
of his trade; adjudged, that the words. ſupply the co/lo- 
qguium, ſo they appear to be ſpoke of his trade, 2 Lev. 
02. 
An action was brought by a draper for theſe words, 
You are a cheating "ung and keep a Pa bark, and 1 will 
prove it : Upon Not guilty pleaded, the plaintiff had a 
verdict, but the judgment was arreſted, becauſe plaintiff 
did not alledge, that there was any co/l2quium of his trade, 
or of hiz buying and ſelling at the time when the words 


| were ſpoken; for to ſay a man is a cheating fellow, it doth 


not follow that he is ſo in his trade, for he may cheat at 
gaming and not in his dealing, and the words being ge- 
neral, may as well be applied to that as to his trade ; and 
the keeping a falſe b:2# doth not imply, that the defen- 
dant kept a falſe debt-b:ok, for he might have a book 
which is fal/e printed, as well as a falſe debt-book. 2 Saund, 
O7. : | | 
Caſe, &c. for theſe words, viz. Orton ſays I am '@ 
perjured knave, but he 1s a perjured knave as well as I, 
for he and Field fuwvore one for another : After a verdict 
for the plaintiff, it was moved, that this was no poſitive 
charge that the plaintiff was perjured, but only by rela- 
tion, viz, that be was perjured as well as the defendant ; 
but adjudged for the plaintiff. Raym. 51. f | 
Caſe, &c. for words of a broker, ſpeaking of his pro- 
feſlion, He is a cheating knave, he hath cheated me with 
braſs money ; adjudged, that to call a tradeſman a cheat 
generally, an action will not lie, but if you ſpeak of his 
trade, it will lie. Raym, 62. | 
Caſe, &c. by a merchant for theſe words, (there bein 
a communication of him,) 7 believe all is not well with 
Daniel Vivian ; there are many merchants that have lately 
failed, and 1 expett no otherwiſe of Daniel Vivian : Aﬀter 
a verdict for the plaintiff, the words were held aQtion- 
able. Raym. 207. < | 
Caſe, &c. in which the plaintiff declared, that he is a 
{ime-burner, &c. and pets his living by buying and ſelling 
lime, and that the defendant ſpoke of him (the plaintift ) 
in arte ſua, viz. Fobn Terry tis a run-away, and a cheating | 
rogye : Upon Not guilty pleaded, the plaintiff had a 
verdict ; it was moved in arreſt of judgment, that the 
defendant did not ſpeak thoſe words as relating to the 
trade of [me-burning, but generally de arte ſua, and he 


- may have another trade ; but adjudged, that tho” in an- 


cient times it was the conſtant courſe to lay a colloquium in 
declarations for words, and it was a doubt, whether it 


was good without it till the cafe of Smith and Hard, 2 


Cro. 673. yet in that caſe it was reſolved, that to alledge 
the words to be ſpoken de guerente ſupplied the collogurum, 
and in the principal caſe the words are alledged to be ſpo- 


ken de arte ſua, which is applicable to his profeſſion. 


Raym. 86. | | 

Caſe, in which the plaintiff declared, that he is a 
mercer, and that the defendant ſpoke theſe words, Thou 
art a cheating knave, and a rogue: Aﬀer a verdi& for 
the plaintiff it was moved in arreſt of judgment, that 
here was no ce/loquium laid of his trade ; the judgment | 
ne ſtaid, Raym, 169, ” OO COFATR 


Caſe 
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Caje brought by a merchant for thei&.avords, Auſtin 
Dr ate is broke, he is a bezcarly fellow, and not worth a 


groxt, aud nit able t» pay Lis debts: Upon Not guilty 
pleaded, the plaintiff kad' a verdict; and it was moved 
in arrett oi judpment, that theſe words are not action- 
able, for he may be an honeſt man and not worth a groat, 
and to be a beggarly tellow is no crime, for it imports 
only that he was a poor man, and that is not a Fault but a 
misfortune ; but the plaintiff had judgment, becauſe to 
ſay, He 5 uot able to pay his debts, 1s actionable. Raym. 
184. 

Caſe, &:. in which the plaintiff declared, that he is 
keeper of a /ivery ſtable, and of Bell Savage Inn, and that 
the defendant had other ſtables in the ſame yard, and that 
T. P. coming with a waggon into the yard, aud enqui- 


ring of the defendant, which was Bell Savaze Inn, the de-. 


fendant replied, This 7s Bell Savage Inn, deal not with 
Southam, {the plaintit) for he is broke, and there 1s nei- 
ther entertainment fer man or horſe ; after a verdict for the 
plaintiff and great damages, the judgment was affirmed, 
Raym. 231. 

Caſe, &c. in which the plaintiff declared, that by buy- 
ing and ſelling wares, uberrimam fibi & familie acqui- 
front wvivendi ſuſtentationem, (without mentioning an 
trade) and that the defendant faid of him (the plaintiff) 
Thou art a puttiful, beggarly, broken fellow ; after a verdict 
for the plaintiff, it was objected, that the plaintiff did 
not alledge, that he was of any trade ; but this objeRion 
was over-ruled, and the plaintiff had judgment. T. Fones 
140, | 
Caſe, Zc. in which the plaintiff declared, that he is 
a renter of Jands, and that he had gained great profit by 

buying and ſelling wheat, barley, &c. and that the de- 
fendant ſaid theſe words of him, (viz.) He hath cheated in 
corn, after a verdict for the plaintiff, it was held per 
curiam, that the words are not actionable, and that the 
words of inducement were only a deſcription of a farmer, 
_ and if they ſhould be aCtionable, every farmer would be 

intitled to the like action. T. Fones 156, | 

Caſe, &c. in which the plaintiff declared that, there being 
'a communication of his trade, the defendant ſaid, He 
was a cheating knave, and kept a falſe debt book, with 
which he cheated the country ;, after a verdict for the plain- 
tiff, it was moved in arreit of judgment, that to ſay of a 
tradeſman, He tis a cheatizg knave, tho” there was a collo- 
guium: of his trade, is not actionable; becauſe it may be 
intended he ſold his goods too dear, and fo cheated the 
buyer in the price ; and to ſay he kept a falſe book is not 
actionable, becauſe he may keep ſuch a book, not know - 
ing it to be ftalie ; but adjudged, that the words taken all 
together are actionable, for tradeſmens books are often 

iven in evidence, and therefore they ought not to be 
talſe. 1 Yent. 263. | | 
Caſe for theſe words, ſpoken of a merchant who made 
a bene-fire at his door when King TFames the ſecond came 
to the crown, (wiz.) He is a rogue, a papiſt dog, and a 
p:ittiful felliw, and never a rogue in town. bad a bone-fire 
before his door but he ; aſter a verdi& for the plaintiff, and 


500l. damages, a writ of error was brought ; but per cu-. 


+Hlum, the words are attionable, 43 Mod. 103. 

Caſe, &c. for theſe words ſpoken of a farmer, He 
@twes.more money than he is worth, he is broke and run away ; 
after a verdict for the plaintiff, per curzam, the words are 
aCtionable. | 

His ſon Brooks hath deceived me in a reckoning for wares, 
and. his debt-book which he keepeth for ſale of his wares in 
. his ſhop, is a falſe debt-bock, 'and 1 will make him aſhamed 

ef his calling ; not aQtionable. Brownl. 4. 

"The plaintiff declared, that for many years paſt ui! 
 mercator, &c. and the defendant ſaid, Thou art a beg- 
garly knave, and a bankrupt ; it was doubted whether ac- 
tionable, becauſe he did not alledge, that he was a mer- 
chant at the time the words were ſpoken. Cro. El:z, 


T9 by an innkeeper againſt the defendant, for calling 
him, (the plaintiff ) Catterpillar, for he liveth by robbing his 
gueſts ; adjudged not actionable. vor 179. | 
Caſe, &c. tor theſe words ſpoken of an innkeeper, Your 
maſter Thomas Clerke did harbour and lodge cut-purſes 


| 


L©:'7 


and rogues, and did recetve ſtolen goods, and there are yet 
ſome ' in hts houſe ; and declared, that by reaſon of ſpeak= 
ing thoſe words he loſt his gueſts; adjudged, not ac- 


tionable ; for an innkeeper's houſe betng common to all | 


his gueſts, he may lodge cut-purſes, and recetve flolen goods, 
and not {now them to be ſuch. 2 Roll. Rep. 130. 

Caſe, &c. againſt huſband and wife, in which the plain- 
tiff declared, that he was a freeman of London, and a 
tradeſman, and that he got his living by buying and ſellins 
crewel, and that the wife, &c. ſaid, Ze (the plaintif®) 75 
a cheater, and hath cozened and cheated my huſband of 500). 
after a verdict for the plaintiff, and 4c. damages, the 
judgment was arreſted, for that the words were not action- 
able, becauſe it did not appear that the cozenimg and cheat- 
ing was in any thing concerning his trade, HF, Ferns 

66. 

4 Caſe, &c. in which the plaintiff declared, that he was 
a common brewer, and that the defendant, upon a dilcourte 
which he had with another concerning the plaintiff, ſaid 
theſe words. of him, 7 will give my mare a peck of malt, 
and give her water after it, and ſhe fhail piſs as good beer 
as Thomas Fen breweth (innuendo the plaintiff) by rea- 
ſon whereof he loſt ſeveral cuſtomers, but mentioned none 
in particular ; and that vein moved in arreſt of judment, 
after verdict for the plaintitt, the judgment was reverſed ; 
for the words are not actionable, without alledging a par- 
ticular loſs. JJ. Fones 444. | 

Caſe for theſe words ſpoken of a diſti/lzr, in which the 
plaintiff declared, that the defendant diſcourfing with one 
Hes, aſked him of whom he bought agua vite, who re- 
plied, of Mr. Godfrey (the plaintiff) ; thereupon the de- 


tendant ſaid, He 7s a wart, he hath ſuppreſſed his bro _ 


 ther”'s will, to cozen and deceive men of their legacies, we 


wall maze him cry peccavi on his knees, he maketh few of 
religion, but is an hypocrite ; adjudged not actionable, be- 
cauſe the words do not relate to his trade. Palm. 21. 
[The plaintiff being a mercer, declared again{t the de- 
fendant for theſe words, (viz.) Thou diſt owe more than 
thou art worth, and art not able to pay thy debts; adjudged 
not aCtionable, becauſe the words do not imply any fraud 
or deceit, fo they will not amount to a bankruptcy within 
the ſtatutes, for a man may owe more than he is worth, 


and yet be an honeſt man, and have credit by friends to 


ſupport him in trade. Style. 213. | 

Caſe, &c. for theſe words ſpoken of a merchant, Thin 
art a cheating rogue, and a runagate rogue ; after a verdict 
for the plaintiff, adjudged not actionable ; for to fay ge= 
nerally, that a man is a cheater, is not ationable without 
a colloquium laid of his trade or profeſſion, which was not 
done in this caſe. Hard. 8. 

Caſe, &c. for theſe words ſpoken of a watchmaker, 
(viz.) He is a bungler, and knows not how to make a good 
prece of work; after a verdict tor the plaintiff, wherein the 
Jury ſaid that he was a watchmater, it was objected, that 
there was no colloquium laid of his trade ; 'tis true, if 
the words had been, he could not make a good watch, 


it would have been known what he meant, but here the _ 


words are indifferent, and may have no relation to his 
trade ; the judgment was ftayed. 1 2d. 19. 
Caſe, &c. in which the plaintiff declared, that he was 
a mercyant, and that by his good name he had the good- 
will of his neighbours, and alſo that by buying and /elling 
he got diver/a Inucra, &c, and that the defendant called 
him a bankrupt ; after a verdict for the plaintiff it was 
moved in arreſt of judgment, that the declaration was ill, 
becauſe it did not appear that he gained his [ving by buy- 
ing and ſelling ; the judgment was ſet afide, $4. 299. 
Caſe, &c. in which the plaintiff declared, that he for 
ſeven years laſt paſt, had lawſully uſed the ar? of buying 
and ſelling, and had gained great profit thereby, for -the 
ſupport of hiniſelf and family, and that the defendant 
falſo & malitioſe ſaid of him (the plaintiff), He 7s a runa- 
ate, and worſe than a rogue, and if he had his deſerts hz 
Pad been hanged ; whereby he loft his cuſtom, but he cid 
not lay any ſpecial damage; after a verdict for the plain- 


tiff the judgment was ſtayed, becauſe runagare is not of . 


the ſame ſignification as bankrupt ; and here the plaintiff did 
not ſet forth what trade he uſed, and it might be that o 4. 
tinker 
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tinker or pedler, who are rogues by the itatute £714, lo ile 
words are not actionable. 2 Lev. 214. IS 6s 
Caſe, &c. in which the declared, that ſhe was ſkilled 
in dancing, and taught young women to dance, by which 
ſhe gained a livelihozd, and that the defendant, to injure 
"her, ſaid, She 7s as much a man as Þ am, fhe 1s an herma- 
phrodite ; by which the loſt divers ſcholars, but did not 
mention any in particular ,, aſter a verdict for the plaintiff 
it was adjudged, that the words are not actionable, for 
*tis no ſcandal to her profeffion to ſay, ſhe is an herma- 
pbrodite, for young women are commonly taught by men 
to dance, and here is no ſpecial damages laid, 2 Lev. 


22S 

I &c. in which the plaintiff declared, that he is a 
trader, and that the defendaat ſpake theſe words of him, 
Yiu are a cheat, and have been a cheat for many years ; 
not actionable without laying a co//9quzum of his trade, 
2 Salk. 694. ; 
| Caſe for words ſpoken of a butcher, in which a coll7- 
quium was laid of a cow killed by him, and of the fleth of 
that cow ; and that the defendant ſaid, The cow died with 
calving, by reaſon whereof he loſt ſuch and ſuch cuſtomers ; 
there was a verdict for the plaintilf, &c. and upon a writ 
of error brought, the judgment was reverſed, becauſe the 
words in themſelves are not actionable ; *tis true, here 
are ſpecial damages laid, but yet that will not help, becauſe 
he d1d not alledge, that- he could not ſell the cow, but only 


that he loft his cuſtomers. 2 Salk, 695, 


6. Where action lies for flaadering women z and where 
At. | : 

The plaintiff being in communication of a marriage 
with the Earl of Kent, the defendant ſaid, that Ar/cot re- 
ported, That he had the uſe of her body, innuendo, tha: he 
had carnal copulation with her ; aQtonable. 2 Crs. 162. 


Caſe, &c. by th: huſband, for words ſpoken of his 


wite, (viz.) Mrs, Miller is a whore, an1 hath had the pox, 
and hath holes one may turn his finger m them, Mr. King, 
the apothecary, gave her a drink for it, and therefore take heed 
haw you drink with her ; actionable. 2. Cro. 4.30. 

Gaſe, &c. for theſe words, E!izabetb Roots did lie with 
a weaver of Colcheſter in a ditch, (innuendo had carnal 
knowledge of her body) and the weaver”s breeches were down 
and they were at tt; after a verdict for the plaintiff, it was 
moved in arrelt of judgment, that the weaver might lie 
with the plaintiff without any oftence, and where the 
words in themſelves are not actionable, an nuendo will 
not make them actionable ; /ed per curiam, 'Tho' the words 
are not aCionable, yet ' the circumſtance which follows 


ſhews the intention, which was to ſlander the plaintiff, 


-and adjudged, that the action lies. 1 Roll. Rep. 420. 
Of a widow, who was about to marry with one Corw- 


ley, viz. She is a whore, and her children which ſhe had 


by Brian her late huſband, are frambiſhe's ba/tards ; tho? 
- the firſt are words of heat, and the laſt repugnant, 
adjudged actionable. Cro. Car. 234. 

Ot an alehouſe-keeper's wife, (viz.) Hang thee bawd, 
thou art worſe than a bawd, thou keepeſt an houſe worſe than 
a bawwdy houſe, and thou keepeſt a whore in thy houſe to pull 
out my throat ; a&tionable. Cro. Gar. 234. | 

Caſe, &c. for theſe words, Thou art a whore, and 
T. H.*s whore, . thou did/t play the whore with him at ſuch 
a gate, and aidfi. forget thy gloves behind thee ; thau hadft 
a taftard by him, which was ſent to Ireland ; after a verdict 
for the plaintitt, it was objected, that the action- would 
not Jie, becauſe. the plaintiff did not alledge any tempo- 
ral loſs, this being in its nature a ſpiritual offence, and 
puniſhable in that court ; but adjudged, that by the /a- 
fute 18 Eliz, and 7 Fac. the one appointing a puniſhment 
for a woman who bath a baſtard, and the-other appoint- 
ing that a whore fball be ſent to bridewell for a year, had al- 
tered the nature of the offence, and given the temporal 
courts juriſdiction ; and. tho* ſhe is not-puniſhed by the 
Juſtices, by virtue of theſe ſtatutes, tis ſufficient, 'that ſhe 
5 liable to be puniſhed, Palm. 298, [£65 | 

Caſe, &c. in which the plaintiff declared, that there 
| was a communication of marriage between the plaintiff 
and one Mary Hicks, who had 300/. portion, which 
marriage was like to take effect, but that the defendant, 
in the hearing of ſeveral people, ſaid, Mary Hicks is Mr, 


Edwards his whore, (innuendo the plaintiff) whereupon 


By 
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ilie refuſed to marry him 3 aſter a verdi& for the plaintiff, 
it was moved in arreſt of judgment, that it was not al- 
ledged, that the marriage was agreed on, nor that- the 
words were ſpoke of the plaintiff, but only by the innuends ; 
but the judgment was aftirmed. Allen 6. -{ 

Caſe, &c. Thou art a whore, and a baſe burnt arſe whore ; 
actionable. 2 $74. 5. eos | | 

Caſe, &c. in which the plaintiff declared, that the de- 
fendant, to ſcandalize him and his niece, ſpoke of the 
ſaid niece, and her aunt, 7 hold it not fit this girl ſhould 
live with her aunt, ſhe keeping a bawdy-houſe, with an 
averment, that ſhe did at that time live with the aunt ; 
atter a verdict for the plaintiff, it was moved in arreſt of 
Judgment, that the words are not actionable, becaute ſhe 
keeping doth not imply, that ſhe did keep a bawdy-houſe 
but avjudged, that this ſpeaking by a participle in the pre- 
mo Rs doth imply, that ſhe did keep a bawdy-bouſle. 
% 044.- 1:5» 33 x 
Caſe, &c. He aſſaulted my wife, with an intent to raviſh 
ber ; actionable, for though here was only an aCt intended 
and not done, yet an aſſault with an intent to ravijh, is a de- 
famation, and actionable. 2 Sid. 76, 100. 

Caſe, &c. for theſe words, your daughter Bridget is a 
Il hore, and a pocky ar/l whare ; after a verdit tor the 
plaintiffin C. B. and a writ of error brought in B. R. 


adjudged actionable ; for though to ſay, thou art a whore, 


is not actionable, nor to ſay, thou haſt the pox ; but when 
the word whore is coupled with the pax; it is intended the. 
French pox. Sid, 50. _ 

Caſe, for calling the plaintiff whore, in which ſhe de- 


 clared, that ſhe lived in the borough of Southwark, and that 


ones exerctantes artem meretricit et conſervatgres (upanar” et 
communes lenones per conſuetudinem uſitatam et approbatam 
within the ſaid borough were impriſoned and carted ; ad- 
judged, that fince this preſcription is in the conjunctive, 
and the plaintiff had not alledged, that ſhe was /?i1! an inha- 
bitant there, and fo was not capable to be puniſhed, with- 
in the preſcription, that the aCtion did not lie. Sd. 97. 

Caſe, &c. in which the plaintiff declared, that ſhe was 
poſleſied of a copyhold dum ſola & caſta vixerit, and that 
the defendant, intending to endanger the loſing her copy- 
hold, ſaid,. Thou art a whore and I will throw thee out x 
thy itving; after a verdict for the plaintiff, it was ad-_ 
judged in arreſt of judgment, that the words are aCtion- 
able, becauſe accoupled with words which imported ſpe=- 
cial damages ; but as entire damages were glven for theſe 
and other words ſpoken at another time, and the other 
words were not actionable, the judgment was ſtayed. $4. 
214. : 

Gaſs &c. for theſe words, Thou art a whore, and my 
huſband's where ; the cauſe was tried- in the Sheriff's court 
in London, and the proof was, that the words were ſpo- 
ken in Clerhenwell, out of the caty, and thereupon the 
counſel] for the defendent demurred on the evidence, far 
tho' the words are actionable in London, they are not out 
of it; the judge over-ryled the demurrer, whereupon a 
bill of exceptions was tendered to Im to ſeal, but the par- 
ties being poor, the plaintiff had a verdict, and ſmall 
damages. The defendant, inſtead, of pleading Not guil- 


| ty, ſhould have pleaded, that the words were ſpoken 7 


Clerkenwell, and traverſed, that they were ſpoken in Lon- 
don. 1 Lev. 116, = 
Caſe, &c. by huſband and wife, for theſe words ſpo- 


ken of her, (viz.) She is a trumpet and a bawd, and kept 


a bawdy-houſe ; after a verdict for the plaintiff, it was qb- 
jeted, that the laſt words only being actionable ; and 
that it being [the preter-tenſe, (viz.) , kept a bawdy-houſe, 
it ſhall be intended before the general pardon ; but ad- 
judged, that the ſcandal remains, and that it ſhall not 
be {o intended, ynleſs it appear, that the defendant ſpoke 
in/that ſenſe-:; 12 Lev. 233+ k - 1 4, (£42 $$: 

. Caſe, &c.i for theſe words, 1pu, gre 4: whore; abd the 
plaintiff declared, that, by. reaſon of, ſpeaking,.the words 
ſhe left ber marriage.: Upon Not/guilty 8 -rib >> there was 


a verdict for the plaintiff, and judgment ; upon a writ of 


error brought, err afligned was, that the l/s of marriage 
was the cauſe of this action, and it doth not appear that it 
was Within the juriſdiftion of the court, viz. the court of 


| Marſhalſea, where the aCtion was brought, and the judg- 


ment was reverſed. Raym. 63. 


Caſe 


& C.-T 

uſe, &c. for theſe words, You are a bawd, and I will 
preve you abawd, and yau t33% 58. for a clean patr of ſheets 
tor two Wires and two guns; and at another time for 
theſe words, Yiu are a bawd, and 1 will prove you a 
batod, and have 'yiu carted: Upon Not guilty p'caded, 
the plaintiff bad a vexdict and entire damages ; and upon 
a motion in arreſt of judytnent, the words were held ac- 
tionable, becaule a bawd 1s punithable in the ſpiritual 
court, Raym. 115. : 

Caje, Zc. for thele words ſpoken of a midwife, viz. 
She is an ignorant woman, and of ſmall practice, and very 
renfortunaie in her way ; there are few that ſhe goes to, but 
lie deſperately 1/t, or die under her hands ; actionable. 1 Fent, 
{Yhurton v. Brook, | 

Huſband and wife brought an ation on the caſe, for 
thele words ſpoken of the wife, She is a whore, ſhe is my 
where, and concluded ad damnum ipſorum : After a ver- 
di:t for the plaintiff, it was objected in arreſt of judg- 
ment, that the words were not actionable without ſpecial 
* damages laid ; and that the concluſion ad damnum ipforum 
was ill : Sed per curiam, the words are actionable, and 


ey 


the conclu!ion is well ; for if ſhe furvive, the damages will | 


eo to her. 3 Mod. 120. 

Caſe for tiacſe words ſpoken to the ſervant, Thy mi/treſs 
75 @ Wihore, and would have lain with me ſeven years ſince, 
and I would nat, unleſs ſhe would go to the hedges: Now, tho' 
it was laid in the declaration, that ſhe was in communica- 
tion with //, R. of a marriage between them, who was 
ſeiſed of lands of 2001. per annum, and that by reaſon ot 
ſpeaking thele words ſhe loſt her marriage ; yet the words 
were adjudged not actionable, becauſe they were a /p:ri- 
tual defamation, and puniſhable in thoſe courts ; but it the 
words had been ſpoken to the man, who was in communi- 
cation of marriage with her, fo as the purpoſe was to hin- 
der the marriage, the action would lie for the loſs. Cra. 
Eliz. 786. | | 

Thou art a whore, fir R. B. the 
| of thy body, and the cart is too good for thee ; not action- 
able, for the Common law cannot define who is a whore. 
Geldſ. 172. | 

Thou art 
and [will prove thee ſo ; not aCtionable ; quiz verba accipi- 
enda ſunt in mitiori ſenſu. Goab. 278, | 

Slander by a feme tole for theſe words, You are a whore, 
and a forfwirn jade, and I will prove you one, by reaſon 
whereof ſeyeral perſons who courted her before, did now 
avoid her company ; the plaintiff had a verdict, but could 
never get judgment, becauſe ſhe did not alledge the loſs of 
marriage with any particular perſon. 2 Lutw. 1295. 

Caſe, &c. for theſe words, brought againſt the defen- 
dant by the huſband and wife, Thou bold Calabine's baſ- 
tard-bearing whore, thou didſt throw thy baſtard into the 
ack, innuendo quandam ſocam vocar' le Armitage, &c. ad- 
judged not actionable, F, Fones 350. CES 

Caſe, &c. You are a pimp and a bawd, and fetch young 
gentlewomen t92 young gentlemen ; the court inclined, that 
the ation would not lie, for a bawd is not puniſhable by 
our law, unleſs ſhe keep'a bawdy-houſe, for the other is 
a crime of eccleſiaſtical cognizance. 1 Vent. 63. 

Caſe tor ſpeaking theſe words, viz. This is the whore 
that I. R. got a baſtard on, and ſpent all my money upon, 
and the quean hath been too long in town for my eaſe : After 
a verdid for the plaintiff, the judgment was arreſted, be- 
cauſe no ſpecial damages were laid: Style 274 

Caſe, &c. for theſe words, She hath married the huſ- 
band of another woman ; and the plaintiff averred in his 
_ declaration, that he had no other wife ; he had a verdict, 
but the judgment was arreſted, becauſe it might be that 
his firſt wife was dead, or that ſhe was beyond ſea for 
ſeven years; and then the caſe is out of the ſtatute 1 Fac. 
cap. 11. and probably the defendant might -mean, that the 
plaintiff was contracted to another man, and fo in con- 
ſcience he was her huſband. Allen 37 DS LEL9D: q 

Caſe, &c. She was with child by T. $. whereof ſhe miſ- 
carried, by reaſon whereaf her father turned her out of doors ; 
adjudged, that ' an ation would not- lie without ſpecial 
damages alledged, as that ſhe had loſt her marriage. 5 
Vent. 4. LF 114 76% 


goldſmith had the uſe. 


Luſcumb's hackney whore, and a thieviſh whore, | 


| before Ged ſhe is my wife, and therefore if you do, 


——_ 


"NCT 


_ Cafe, &e. for that the defendant falſe & malitioſe, wrote. 
a letter to a man who intended to marry the plaintiff, in 
which he tells him, that He ought not to marry her, for 
ou will 
live in adultery with her, and your children will be are 
and ſets forth, that this letter was delivered at Exeter, 
by which ſhe loſt her marriage ; after a verdi& for the 
plaintiff, it, was moved in arreſt of judgment, that the 
words were not actionable, becauſe the defendant claimed 
nothing but his own, which was Jawful for him to do; 
and of this opinion were three judges at firſt, againſt the 
opinion of Twwiſden ; but afterwards they agreed with him, 
that the words were actionable, for admitting that the 
contract was private, he ought not to publiſh it, unleſs he 
could prove it ; but to acquaint the woman herſelf with 
it; but this was done to ſcanda'ize her, and being faund 
rg falſe & malitioſe, the plaintiff had her judgment, 
—Y | | | 
Caſe, &c. in which the plaintiff declared, that ſhe was 
about to marry 7. S. and the defendant faid, She is a 
whore, a common whore, and R. N,*s whire, per quod ma- 
ritagium amiſit ; the jury found, that the defendant ſpoke 
the words, but that the plaintiff did not Joſe her mar- 
riage thereby : Z? per curiam, in arreſt of judgment, tte 


words are not actionable, being only ſ:olding. 2 ded; 


290. 
Caſe, &c. for theſe words, She is a whore, and had a 
baſtard by her father's apprentice : Aﬀter a verdiCt for the 
plaintiff, the judgment was arreſted, becauſe fornication 
is a ſprritual offence, and no ation for it lay at Common 
law without ſpecial damage. 2 Sa.k. 696. 

Cafe, &c. in which the plaintiff Ceclared, that ſhe 
being a young woman, the defendant, to hinder her mar- 
riage, ſaid, Hhat did you go to London for but to drop your 
flink ; ſhe went to London laſt winter to lie in, and to my 
knowledge ſeveral people have lain with her ; adjudged not 
actionable, without ſpecial damages laid, becauſe- forni- 
cation 1s only a ſpiritual offence. 2 Salk, 693. 


7. Of adjeftive and negative words, and by way of in- 
terrogation ; and of flandering a title, and calling- ne 


There was a treaty of marriage between the plaintiff 
and one Mary Syvedals, with whom he was to have 600). 
and the defendant ſaid, Hath that baſtard Brian Nelſon 
cauſed you to be arrefied? &c, by which he loſt his mar- 
riage ; actionable, tho' ſpoke by way of interrogation. 
2 Cro. 422. TY | 

Have you brought home the forty yards you ſtole? The 
judgment for the plaintift affirmed in error. 2 Cro, 568. 

Thou art a long ſhag-haired murdering rogue ; a&tionable, 
tho' adjefrve words. Cro. Car. 232, 318. 

Caſe, &c. for that the defendant having a colloquium of 
the plaintiff, ſpoke theſe words of him, [ know what [ am, 
and I know what Snell is, I never buggered a mare ; after 
a verdict for the plaintiff, it was objoCted, that theſe words 
do not charge the plaintiff with buggery ; adjudged, a 
charge of buggery by implication, and that it might be ſo 
underſtood by thoſe who heard it. 2 Lev. 150. 

The defendant ſaid, that Lands were lawfully aſſured 
to Fohn' Talbot for 1600 years, and that he was lawfully 
poſſeſſed thereaf,, whereas in truth they were not lawfully 
aftured ; it was adjudged, that tho” Yon Talhet bad a li- 
mitation of the land by a will, yet becauſe the defendant 
took upon him to take notice of the Jaw, and to meddle 
in a matter which did not concern him, the plaintiff had 
judgment. 4 Rep. 175. See 2 Leon. 111. : 

"he plaintiff was in treaty with R. B. to demiſe to 
him the manor of D. and the defendant premiſerum 10: 
ignarus, laid, 1 have a leaſe of the ſaid manor for ny. 
nine years, and ſhewed a counterfeit leaſe, knowing it to 
counterfeit, by reaſon whereof R. B. did not proceed ; 
adjudged, that fince the defendant knew of the treaty, 
and that the leaſe be produced was forged, and yet he 


' publiſhed it, and by that the plaintiff loſt his bargain, the 


action would lie. 4 Rep, 18. 
| Tie 


ACP 


The earl of Arundel gave a manor to the plaintiff in 
tail; the defendant was a copyhold tenant of an houſe 
and lands held of the ſaid manor for his lite, and the plain- 
tiff being in treaty with R. B. to make a leate of the ſaid 
houſe uy lands, to commence after the defendant's death, 
for which R. B. was to give $500/. the defendant ſaid, 
The late earl of Arundel made a leaſe of my tenement to one 
R. W. for A years, to begin hoy iny eſtate ts ended, and 
the ſame 1s a good leaſe ; by rea on whereof R, B. would 
not give him 10/., to make him a leaſez aCtionable. 


2 Cro. 163. 


'The plaintiff and his wife had both lands by deſcept, 
the defendant ſpeaking of them faid, (viz.) Shall Elborow's 
wife fit above my wife ” he is but a baſtard; by reaſon 
whercof the plaintiff was at great expence to defend his 


title; aftionable, tho* the plaintiff had not laid that there 


was any ſpeech about his eſtate, oc that he was about ſel- 
ling or leaſing it. 2 Cro. 642, | 

Error ts reverſe a judgment in an action. on the caſe 
for calling the plaintiff baſtard, wherein the plaintiff; ſet 
forth, that his grandfather was tenant in tail of ſuch lands, 
with divers remainders over, that his father was the iſſue 
in tail, and that he was his youngeſt ſon, and that Y. R. 
was about purchaſing the land, and offered him a ſum of 
money for his title, and to join in the conveyance ; but 
afterwards, by reaſon of ſpeaking thoſe words, he refuſed 
to give him any thing; the error affigned was, that the 
plaintiff hath not afligned any /pectal loſs, for upon his 
own ſhewing he had no title, being a remote remainder- 
man to the eſtate ; but adjudged, that tho' he had not a 
preſent title, yet it appears, that by poſlibility he might 
inherit the des oth; and being offered money for that 
poſſibility to j-in in the conveyance, he had a preſent loſs 
and damage by ſpeaking thoſe words ; fo the judgment 
was affirmed. 2 Cre. 213. CES 

Suit was brought in the ſpiritual court againſt the de- 
fendarit, for ſaying, that the plaintiff had a baſtard ; the 


defendant pleaded, that the plaintiff was adjudged the 
' reputed father of a baſtard by two juſtices of the peace, 


according to the ſtatute, by reaſon whereof he ſpoke thoſe 
words ; this was a plain confeſſion of the libel, but that 
court would not allow the juſtification, and therefore 
the defendant moved for a prohibition, which was granted. 
2 Cro. 535, 625. 

In a 
that the defendant did endeavour to queſtion him, and to 
charge him at the quarter-ſeſſions, to be the reputed father 
of ho goes child; adjudged, that the aCtion doth not lie, 

ecauſe *tis only an eccl:/iaſtical ſlander, and to be pu- 
niſhed in the ſpiritual court; but if he had declared, 
that the defendant had procured an order to'be made at 
the (eſfions againſt him to be the reputed father, and ſo 
to keep the child; in ſuch cafe the action would lie, be- 

cauſe of the temporal loſs and damage. 2 Bulſt, 343. 

Caſe againſt the defendant being an attorney, for that 
the plaintiff being ſeiſed of lands in fee which he had by 
deſcent from his father ; and having agreed with one 

I. R. who was to purchaſe them, the ſaid 7. R. came 


to the defendant, deſiring his advice in the conveyance, | 
| Who told him, that he had heard that the plaintiff's fa- 


ther had granted a rent-charge in fee out of the lands, 
by reaſon whereof the ſaid 77. R. refuſed to purchaſe ; 
and all other perſons were afraid of incumbrances ad dam- 
num, &c, the defendant pleaded in abatement, that he 
was an attorney at law, and that 7, R. came to him for 
his counſe], and that he privately ſpoke the words ; and 


| Upon demurrer, the defendant had judgment. door 187. 


The defendant, who pretended a title to the lands, ſpoke 
pablickly, that he had a better title, &c. than the tenant 
In poſſeflion, for which words the tenant ,brought an 


. ation; and adjudged, that it did not lie, becauſe the de- 


Fendant claimed a right to the lands; but if another man 
had ſpoke the ſame without any pretence to a title, it 
had been otherwiſe. Moor 188, 

Caſe for theſe words, (the plaintiff being about the ſale 
of his lands) 1 would not wiſh any man to deal with the 
land, for I know one who hath a good title to it, and will 
not depart with their intereſt for any reaſon ;, the defendant 


Juſtified, for that he had a leaſe in reverſion of part, &c, 
Vou, I. La 


ſpecial aftion on the caſe, the plaintiff declared, D 


FEES - 


adjudged, that if he claimed a title himſelf 'tis not ation- 
able ; but here he ſaid, he knew one who had, which he 
ſhall not falve by applying it to himſelf. Moor 410. 

Caſe, &c. in which the plaintiff declared, that he was 
ſeiſed of lands, and had a diſcourſe with F. S. about ſel- 
ling the ſame, and the defendant knowing thereof, ſaid 
to F. S. Take heed how you buy it, for "tis mine, if ev 
man had his own ; and 7 will ſpend 201. but I will have 
it ; by reaſon whereof he loſt the ſale, &c. after a verdict 
for the plaintiff the judgment was arreſted, for that the 
words are not actionable, becauſe he claimed the lands 
to himſeif”; but it had been otherwiſe if he had affirmed, 
that a third perſon had a title. x Roll. Rep. 409. 

Caſe, &c. in which the plaintiff declared, that he was 
ſeiſed of ſeveral parcels of land, and that the defendant 
being tenant at will of one parcel, and there being a 
diſcourſe between him and F. S, of the ſale of the lands, 
he (the defendant) ſaid to F. $. that he, the defendant, 
would keep the poſſeſſion till the 37th day of Auguſt, and 
that after that day the plaintiff had no title to it, but that 
one G. D. had, by reaſon whereof he loſt the ſale; ad- 
judged, that tho' the words were ſpoken of a parcel of 
the land, yet the plaintiff ſhall recover damages for the 
loſs of the ſale of the whole. 2 Roll. Rep. 447. _ 

This aftion will not lie without ſhewing ſome loſs ; 
as for inſtance, the plaintiff was ſeiſed in fee of copybold 
lands within the juriſdiction of the defendant's court, who 
ſaid, he had no title to the lands; the judgment for the 
plaintiff was reverſed by error, becauſe he did not ſhew 
that he had any loſs by ſpeaking the words, Cro, Car, 

» 140. | 
why Yu of a judgment in an ation on the caſe, wherein 
the plaintiff declared, that one F. D. was delivered of a 
baſtard-child, and that the defendant diſcourſing with her 
concerning the plaintiff and the faid child, ſaid, He 
(meaning the plaintiff) 7s the reputed father of that baſtard 
child ; the error affigned was, that theſe words are not 
actionable ; and ſo it was adjudged, unleſs the plaintiff 
had alledged ſome temporal lofs, as marriage or the like ; 
or that by reaſon of the ſpeaking theſe words, he was 
ordered to maihtain the baſtard, Cre. Car. 315. 


8. Pleadings in ations of ſlander, 


If two have ſpoke words for which an ation lies, the 
action againſt them muſt be ſeveral ; for, as the ſpeaking 
of one 1s not the ſpeaking of the other, they cannot be 
charged jointly in an action. Cro. Fac, 647. EE 
Nor can two who are flandered by the ſame words 
join in an action againſt the publiſher of them ; but each 
muſt bring a ſeparate ation. Cro. Car, 512. | 
It is declared by the ftatute of limitations, that all 
actions upon the caſe for words ſhall be brought within 
two years after the publiſhing them ; but it has been held, 
that in ſome caſes of ſlander this ſtatute is no bar. | 
In an action for words the plaintiff declared, for certain 
falſe and ſcandalous words of which the tenor follows, and 
then the declaration recites ſome words ; it was held on 
a motion in arreſt of judgment, that the action did not 
lie, becauſe, as the expreſs words are not ſet out, ſome 
which would perhaps have rendered the reſt not action- 
able might be omitted. It is indeed in many caſes ſuffi= 
cient to plead a deed or record by way of recital, for in 
ſuch caſes the recital. may be compared with the deed or 
record ; but, if there is any miſtake in thus reciting 
words, no recourſe is to be had to any thing by which it 
may be ſet right. Cre. Eliz. 857. | | 
t was alledged, that the defendant ſpoke certain: words, 
and then the declaration went on cumgue. etiam poſtea the 


| defendant ſpoke other words ; a verdict being found for 


the plaintiff, and entire damages given, it was inſiſted 
upon, in a motion to arreſt the judgment, that, as the 
latter words are not by reaſon of the cumgue etiam ſuffi- 
ciently afhirmative, and only by way of recital, the plain+- 
tiff ought not to recover. Several caſes were cited, 
whete, in treſpaſs and battery, the judgment had been 
arreſted, becauſe ir had only been alledged cum the defen- 
dant committed ſuch a treſpaſs or ſuch a battery, Sed 


[ 


per cur, This being an aQtion upon the caſe, and the firſt 
"N . words 


" HE. ts 2] 


words being laid poſitively, the latter ſha!l be intended to 


beſo. Behdes, cnmgree etiam hall here be intended to 
mean the ſame as po9/r9 moreover; for fo theſe words are 
explained in divers dictionaries, and in that ſenſe they 
' are uſed by ſeveral claſſic authors. 3 Lev. 338. | 
If the words found by the verdict are not preciſely the 
ſame as thoſe laid in the declaration, - yet if they agree in 
ſubſtance, an action lies. Dyer 75. 

In an ation for theſe words, /f Sir Fohn Sydenham 
might have his will he would kill the King ; the defendant 
pleaded that he ſpoke other words, abjzue hoe that he 
ſpoke the words laid. The jury found ſpecially that he 
ſpoke theſe words, 1 think in my conſcience, if Sir John 
Sydenham might have his will, he would kill the King ; 
and the queſtion was, if the variance between the words 
Jaid and the words found was fatal ; the court of King's 
Bench were of opinion that, as the words laid were ac- 
tionable, and the force of them not taken off but rather 
augmented, by the others, which are alſo found, it was 
not ; and their judgment for the plaintiff was, upon a 
writ of error brought in the Exchequer-Chamber, affirm- 
ed, Cro. Fac. 407. 

F. N. brought an ation for theſe words thus laid, You 
have murdered J. S. innuendo J. S. modo defunttum ; andjudg- 
ment was for the plaintiff, Upon a awrit of error in the 
Exchequer-Chamber, it was reverſed ; becauſe, as the 
words modo defunitum can only relate to the time of the 
declaration, and it is not averred that F. S. was dead at 
the time the words are laid to be ſpoke, there was no 


oround of action when the ſuit was commenced. Cro. 
Fa. 215. Cro. Ja. 343. 1 Roll, Abr. 57. Hb. 6. 


In en indictment it muſt be laid, that the defendant 
ſyoke the words charged faljo & malitioſe, becauſe that 
has been the uſual form ; but neither of theſe technical 
words are necellary in a declaration in this action. $:ylz 

2. | 
* Upon a motion in arreſt of judgment it was objected 
to a decl:iration, that it only alledged that the defendant 
ſpoke hec fifta falſa verba, whereas it ought to have al- 
ledged guzd fifte et falſo dixit ; but it was held to be well 
enough. 1 Keb, 273. et 


A writ of error being brought, upon a judgment in an 


action for words, it was affigned for error, that the words 
were not laid to be ſpoke maliciouſly : Sed per cur. This 
is no error, for ſuch words are in themſelves malicious. 
Noy 35. Ow. 51. | | | 

It is ſufficient to alledge in a declaration, that the de- 
feadant ſpoke the words palam et publice; for the words 
palam et publice imply that it was in preſenta et auditu 
Atorum., Cro. Eliz. $85:. | | 

Where two ſets of words are declared for, and only 
the firſt are laid to be ſpoken 1n preſentia et auditu quam- 
plurimorum ; the preſentia et auditu quamplurimorum of the 
frſt ſhall go to the ſecond. 2 Lev. 193. NO 

If the declaration alledge that the words were ſpoken 


in preſentia diverſorum, it is well enough, although it is 


alledged to be 77 auditu; for, as the words were ſpoken 
in preſenta, it ſhall be intended they were ſpoken in au- 
ditu diverſorum. Cro, Eliz, 846. 

As the ſenſe of words is to be colleQted from the con- 
fideration of the whole of them, and all the circumſtances 
which attended the ſpeaking of them, if any of theſe are 
omitted in the declaration of the plaintiff, the defendant 
may, in pleading, avail himſelf of ſuch of them as he 
thinks it material for him to ſhew. 4 Co. 13 6b. 14. a. 
19. b. Cre, Car. 510. | 
. In an aQtion for calling the plaintiff a perjured man, 
the defendant pleaded in his juſtification, that the plain- 
Tiff was perjured in a certain cauſe, and judgment was 
for him. Another action being brought by the plaintiff 
for the ſame words, the defendant pleaded this judgment, 
and it was held to be a good plea, 2 Brownl. 49. 

After a judgment in an action for theſe words, He is a 
raſcally alderman, a fa&ticus alderman, a lampooner ; a ſe- 
cond action was brought for the ſame words, with an 
averment that the word /ampconer means libeller., Upon 
a demurrer to a plea, in which the former judgment was 
pleaded in bar, it was inſiſted that by this explanation of 
the word Jampooner, it becomes a different action. Sed 


| Jac. 241. 


' may maintain an aCtion for them, 


A'C T 


per cur. As the plaintiff has been once barred in an a! + 
for the ſame words, he ſhall never intitle hinyſelf to :. 
other action by any explanation of one of thoſe woid;, 
4: L60.-|240--..:- | | 

If the words as . Jaid in the declaration are not aQion- 
able, no additional one in a replication can make them 
ſo; for no rejoinder can be to words in a replication, 
which were not contained in the declaration or plea, 
Style 70. | 

It 1s in general very dapgerous for a defendant to de- 
mur in an action upon the caſe for words ; for he may, 
after taking the chance of trying the fat, avail himſelf 
of any matter of law in arreſt of judgment, which would 
have been good upon a demurrer. 4 Co. 14. a. Doe, 
Pl. 186, ; 

In all caſes, where there is not in the words themſelves 
a ſufficient ground of aCtion, the want of this muſt be 
cured by averment, otherwiſe no action lies. 4 New Abr, 
513. 

It was heretofore doubted whether the want of cer- 
tainty in the words themſelves, as to the perſon of whom 
the words for which an aCtion is brought were ſpoke, 
could be ſupplied by any averment without the help of a 
colloquium : but it ſeems to be now ſettled, that an aver- 
ment that the words were ſpoken of the plaintiff is ſuf- 
ficient, although it is not alledged that there was, at the 
time of ſpeaking them, a collogurum concerning him. C9. 
1 Roll, Abr. 80. Cre. Fac. 673. Cro. Car. 
378. Cre. Fac. 107, 1 Roll. Abr. 79. 

Whenever there is an apparent uncertainty in the 
words themſelves, no averment can cure this; but, 
whenever a certain perſon is intended, it may by aver- 
ment be aſcertained who this 1s. | 

If three men have given evidence at a trial, and F. S. 
ſays to them, One of you three is perjured, no aCtion lies ; 
for there is in theſe words ſuch an apparent uncertainty 
as cannot be cured by averment. 1 Roll. Abr, 81, Cre, 
Fac. 107. | | | | 
But if a converſation be concerning fix defendants to 
a bill in Chancery, and it is ſaid by F. S. Theſe defendants 
are thoſe who helped to murder T. 8. every one of them, 
although no one is particularly named, may have an ac- 


tion with an averment, that he is one of the defendants 


concerning whom ſuch converſation was had, 1 Rell. 
Abr. 75. | © 

So if theſe words are ſpoke, That perjured rogue and 
villain Potter, any one of the name of Potter, if it is 
averred that they were in a converſation concerning him, 
1 Roll. Abr. 76. 

It has been held, that if the perſon, of whom the 
words are ſpoken, is in any one reſpect well aſcertained, 
there is no need to remove by averment, every other 
doubt, as to this point, to which the words may be lia- 
ble. Thus, if it be ſaid to F. S. Go. tell thy landlord 
Hendey he is a thief, an aCtion lies for one whoſe name 
is Hendey, with an averment that the words were ſpoke 
of him ; nor is it neceſſary for him to aver that he is the 
landlord of F. S., 1 Roll. Abr. 80. | 

So if theſe words are ſpoke by F. S. to F. N. Thy ma- 
fier Brown hath robbed me, one of the name of Brown, if 
it be averred that theſe words were ſpoken of him, ſhall 
have an aCtion for them, although there 1s no averment 
that he was the maſter of whom the words, were ſpoke ; 
for it ſhall not be intended that F. N. had more maſters 
than one of that name. Cro. Fac. 444. 1 Roll. Abr. 79- 

The doEtrine of theſe two caſes, which correſponds 
with what is laid down in JViſ#nan and IViſeman, Cro. 
Fac. 107. is ſhaken by ſome ſubſequent caſes, 

In one of theſe it is held, that if theſe words are ſpoke 
to F. 8. Thy brother is perjured, it is not enough for the 
party who brings an aQion, to aver that they were ſpo- 
ken of him, but he muſt alſo aver that he is the brother 
of F. S. Cro. Car. 443. Ee 

In another caſe it is laid down that, if it is ſaid to 7+ 


N. Your fon J. N. flole my hens, an a&tion brought by 7- 
N. the younger, with averment that the words were ſpo- 
ken of him, does not lie, becauſe it is not likewiſe aver- 
red that he is the ſon of F. N. to whom the words were 


ſpoke, 


I Rolh, Abr. 84. 


| But 


AV 4 

But in a till later caſe the former, which ſcems to be 
the better opinion, is confirmed. 

It was held in this, that, if' tkeſe words are 
Captain Nelſon 7s a thief, an action lies 
with an averment that they were ſpoken in a converſation 
concerning him, although it is not averred that he is a 
captain, or uſually called ſo. 1 Roll, Abr. 85. 

No action lies for theſe words, ſpoken of F. 8. He 7s 
as great a thief as any in England, unleſs it bs averred 
that there is a thief in England. Cro, Fac. 187. 

So none lies, if it be faid to F. N. You are as bad as 
your wife when ſhe ſlole my cuſhion, without an averment 
that the felony here alluded to was committed, Cro. Fac, 

ZI. | 
ob none lies for ſaying to F. $. You are as great a rogue 
as J. N. who flole quilts, except it is averred that F, N, 
did ſteal quilts, Com. 267. | ; 

But if theſe words are ſpoke to F. N. As ſure as God 
governs the world, or King James this kingdom, you are a 
thief, an action lies without averring that God governs 
the world, or King 7ames this kingdom ; for things ſo 
apparent as theſe need not be ſhewn. $4. 53. 

So where the defendant had ſpoke theſe words, J. S. 
ſays I am a perjured rogue, he is a perjured rogue as well as 
1, 7. S. ſhall have an aCtion, although it is not averred 
that the defendant was a perjured rogue; for the words 
gs well as I, amount to a conteffion of his having been ſo, 
1 Lev. 65. | 

So if it be ſaid of F. N. he robbed the Hockley butcher, 
there is no neceſlity to aver, in an action brought by F. 
N. that there was a Heckley butcher, for the words them- 
ſelves imply that there was one. Comb. 247. | 

| It is not neceſlary to aver, what the meaning of words 
ſpoken in a foreign language is in Engliſh; for it is the 
duty of the judge, before whom the cauſe is tried, to in- 
form himſelf of this from thoſe who underſtand the lan- 
guage, I Roll. Abr. 86, 
o action lies for words ſpoken of a perſon in office, 
unleſs it be averred, that at the time of ſpeaking the 
words there was a col{oquium of his office ; for the diſgrace 
in office is here the ſole ground of the aftion. Cro. Fac. 


ſ poke, 


_ So none lies for words of a man of profeſſion, unleſs a 
colloquium of his profeſſion is laid. Strange 1138. 

So it is not actionable to ſay of a tradeſman, He ts a 
cheat, unleſs theſe words are alledged to be ſpoke of him 
in a converſation concerning his trade. 5s Mod. 395. 
2 Saund. 307. Salk. 694. Ld. Raym. 1417. Str. 690. 

But if it appears from the words themſelves, that they 
do relate to the office, profeſſion, or trade, of the perſon 
of whom they are ſpoke, it is not neceſſary to allege a 
colloquium. Thus, if it be ſaid of F. S. a phyſician, He 
3s n9 ſcholar, an ation lies, although no colloquium is laid 
of his profeſſion ; for, as no man can be a good phyſician 
unleſs he is a ſcholar, theſe words neceſlarily imply a flan- 
der in his profeſſion, 1 Roll. Abr. 54. | 

90 an action lies for theſe words of a tradeſman, Have 
a care of him, da not deal with him, he is a cheat, he has 
| cheated all the farmers at E. and now he is come to cheat at 

F. it being apparent from the words themſelves, that they 
do relate to his trade. 2 Lev. 62, | 

So theſe words, if-ſpoke of a man in trade, He is a 
furry pitiful fellow, and compounded his debts, are aQtion- 
able without alledging a colloquium ; for ſuch words muſt 
greatly leſſen the credit of a tradeſman, and be very pre- 
Judicial to him. Ld. Raym. 1480. | 

If it is alledged that the co/logurum was at a certain place, 
and that the defendant ſpoke the words laid, it is well 
enough, although > is not averred that he ſpoke them 
| then there; for it ſhall be intended that they were ſpoke 
where the colloguium was. Palm. 385. 

It is ſufficient to aver, that the words, for which the 
action is brought, were ſpoke of the plaintiff in a colls- 
quum with F. $. it not being neceſlary to aver, that the 
v"__ ſpoken in a converſation concerning the plaintiff, 
I Aeb. 273, 

Nothing, which would otherways have been doubtful, 
can be reduced to certainty by an innuendo ; for the uſe of 
this, which means no more than the word aforeſaid, is to 


ot Robert Nelſon, 


| for, as it Is not averred that theſe wor 
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pvint out what was before well aſcertained; And fo lit« 
tle regard is paid to words which only come in under an 
mnuendo, that no ifſue can be taken upon ſuch words. | 
4 Co. 17, GCro, Car. 44% SAN 

If it is alledged that on? of the ſervants of J. S. (innu= 

endo J. N. a ſervant of }. 8.) is a tones no aQion lies ; 

s were ſpoken of 
7. N. it ſhall not be colleed from the innuendo that he 
was the perſon intended. 4 Co. 17. b, 

So for thefe words of F. N. He did burn my bart, (in- 
nuendo) a barn with corn in it, no aQtion lies z becauſe 
theſe words, taken in the milder ſenſe, (it not being ſe- 
lony to burn a barn that has no corn in it, unleſs it is 
parcel of a manſton-houſe) would not be aCtionable, and 
the 7nnuendo ſhall not make them ſo, 4 Co. 20. 1 Roll. 
Abr. 82. | ., 

So no aQtion lies for ſaying of F. S. He hath forfworn 
himſelf, (innuendo before the juſtices of aſſize) ; for theſe 
words are not actionable in themſelves, and what is ſup- 
poſed by the innuendo could not have bcen collected from 
them. 1 Roll. Abr, 82. 

So where theſe words were ſpoke to F. N. Thou (innu- 
endo the plaintiff) art a thief, no ation lies ; for the want 
of averment that they were ſpoken of the plaintiff ſhall 
not be ſupplied by an innuendo. 1 Roll. Abr. 83. 

But on the other hand, as the z7nuendo ſhall not ſupply 


| any defect in the words themſelves, or the want of aver- 


ment, no repugnancy therein contained ſhall vitiate, if 
the words would, without the help of an :nnuendo, have been. 
aCtionable. Thus, an aCtion was brought for theſe words 
ſpoken of F. S. He was perjured in his anſwer in the Star= 
Chamber (innuendo in a certain bill exhibited there by the 
plaintiff). It is impoſſible that what is contained in this 
innuendo can be true, becauſe, as a man is not ſworn to 
ſuch a bill, he cannot be perjured in exhibiting it z yet 
it was held that this ation did lie : Ef per cur', As theſe 
words are in themſelves actionable without it, the :nnuen- 
do, being repugnant, is void, and ought not to be IS 
4 New Abr, 516. Cro. Eliz. 609, 1 Roll, Abr. 83. 

In the caſe of ſlander for words ſpoke, the law, which 
conſiders that theſe may and frequently do proceed from 
ſudden paſſion, allows the truth of the charge implied in 
them to be pleaded in juſtihcation. Thus, if an aCtion is 


| brought for calling the. plaintiff a zhief, the defendant may 


plead in his juſtification, that the plaintiff has been guilty 
of a theft. 1 Roll. Abr. 87. | 
So if the words, for which an aCtion is brought are, 
J. S. 7s a perjured man, the defendant may juſtify by 
pleading that F. S. was perjured in a certain cauſe, | 
But however the tenderneſs of the law may admit it to 
be a juſtification of words ſpoke, that the charge therein 
contained is true, it admits of no ſuch juſtification in the 
caſe of written ſlander. Thus, in an aCtion for publiſh- 
ing a libel, upon Mr. Branley, recorder of Warwick, it 
was agreed by the whole court, that, where ſlander is in 
writing, the truth of the charge therein contained can no 
more be juſtified in an ation upon the caſe, brought by 
the injured perſon, than in a criminal proſecution at the 
ſuit of the crown. 4 New Abr. 516. | | | 
In an aftion for theſe words ſpoken of the plaintiff; 
He is a thief, the defendant pleaded that he had been 
guilty of ſtealing ſomething. It was replied, that after 
the felony, and before the ſpeaking of the words, the 
plaintiff had been pardoned by a general pardon. Upon a 
demurrer, this replication was held to be good ; becauſe 
the guilt as well as puniſhment is taken away by the par- 
don. It was alſo laid down, that it makes no difference, 
in ſuch a caſe, whether it was a general pardon or a ſpe- 
cial one, of which the defendant might perhaps be igho- 
rant ; for that he is at his peril to take care how he ſpeaks 
words which are ſlanderous. Hob. 81. | 
But where the plaintiff to a plea of juſtification. replies 
a general pardon, it is incumbent upon him to ſhew, that 
he is not within any of the exceptions therein contained, 
An adtion being brought for theſe words, He ole plate 
out of my chamber, the defendant pleaded that he had loſt 
plate out of his chamber, and that, — the plaintiff 


| to have ſtolen it, he had ſpoke the wards, 


4 
% 


his plea was 
upon 
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upon a demurrer held to be ill ; 2 per cur*, Suſpicion is 


not a ſufficient juſtification for the ſpeaking ſuch words. 


. Cro. Car, 52. 


Common fame will juſtify the arreſting a perſon on 
ſuſpicion of having committed a felony, and charging him 


in a judicial way with being guilty of it ; but common 


fame is no good juſtification tor ſuch = in an extra- 
ogg way. 1 Roll, Abr. 43. Hob. 82. Cro, Eliz. 248. 

ult, 13. 

The SE words, and the whole of them, as laid in 
the plaintiff's declaration, muſt be confeſſed and juſtified 
in the defendant's plea, otherwiſe it is no good juſtifica- 
tion. 4 Co. 13. b. 14. a. | 

If an aCtion is brought for theſe words of the plaintiff, 
He is a traitor, it is not a ſufficient anſwer, for the de- 
tendent to plead that he only ſpoke the following words, 


Such things traitors do, or any other words than the wy | 
4 


words laid in the declaration. Cro. Eliz. 153. 1 Roll. 
Abr. 83. ns 

So if the plaintiff declares, that whereas ſhe was of 
pood fame and reputation, the defendant ſpoke the fol- 
owing words of her, She is a common whore ;z and the de- 
fendant alledges by way of juſtification, that at the time 
of ſpeaking the words, ſhe was not of, good fame or re- 
putation, this plea is ill ; for it is no anſwer to the charge 
contained in the words, and only goes to what is laid b 
my of inducement, which required no anſwer. Style 
 f * "ER 

So if a declaration charges the ſpeaking certain words 


_ of the plaintiff, it is not a good juſtification, for the de- 


fendant to alledge that he heard another ſpeak the words, 
gue eft eadem ;, tor the preciſe charge ought to be juſtihed ; 
and beſides, it can never be the ſame thing to ſpeak words 
and to hear them ſpoke. 2 Roll, Rep. 284. 

So if theſe words arc laid to be ſpoke of F. S. He ts a 
thief, and hath ſtolen 201. or gol. and the defendant 
pleads that the plaintiff did ſteal two pullets; this is no 


| ou juſtification, it being no anſwer to the charge. 1 


all. Rep. 214. | | | 
So where in an aQtion for theſe words, Thou haſt played 


the thief, for thou haſt ſtolen my cloth and half a yard of 


velvet, the defendant juitihed the ſpeaking the following 
words, Thou haſt ſtolen part of the velvet delivered to you ; 
this juſtification was held to be ill, becauſe it only goes 
to part of the words laid in the plaintiff's declaration, Cro, 
Eliz. 239. | 


So if the words, for which an action is brought, charge 


| a tradeſman with being a bankrupt upon the firſt day of 


April 17 Fa. and the defendant pleads that the plaintiff 
became a bankrupt upon the fiſt day of April 15 Fa. 
and that therefore he ſpoke the words; this plea is nota 
good bar; becauſe it is not alledged that the plaintiff 
continued a bankrupt till the time of ſpeaking the words, 


| for he might afterwards recover his credit in trade. Cro, 


fa. 578. 4 Rate 

But although it is not a good juſtification unleſs all 
the preciſe words, in the declaration of the plaintiff, are 
juſtified, yet the defendant is not confined to do this only ; 
for, if any other words were ſpoken at the ſame time, by 
which the force of thoſe laid would be taken away, he 


may in pleading avail him thereof, 4 Co. 13. b, 14. 4. 


19. b. Cre. Car. 510. | 

In an action for ſaying to the plaintiff You are a mur- 
acrer, the defendant alledged, that in a converſation with 
the plaintiff concerning poaching, the plaintiff confeſſed 
he had killed a great number of hares, and that thereupon 
the defendant faid to him, You are a murderer (innuendo 
2 murderer of hares) this plea, which confeſſes and ju- 


| ſtifies the words, was held to be a good juſtification ; for 


it would he unreaſonable, where this is done, to put the 
defendant to the general iſſue. 4 Co. 13. b. 14. a. 

Beſides that flanderous ils publiſhed by ſpeaking, 
may always be juſtified if the charge contained in them 
is true, may in certain caſes be juſtified where it is 
not ſo. Thus, any words which import the charge of a 
crime mays notwithſtanding the falſity of them, be pub- 
liſhed, if they are publiſhed in a courſe of juſtice, Cr. 
Eliz. 230, 248. Hob, 82. Hutt, 113. 1 Roll, Abr, 43. 
4 Cor I 4. b. I5 4s 


| 
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So a barriſter my juſtify the ſpeaking words, in plead. 


ing his client's cauſe, that are both falſe and ſlanderous, 
for which if ſpoken on another occaſion an aCtion would 
lie. Cro. Ja. go. 1 Roll. Abr, 87. Style 462. 

So a witneſs may juſtify the ſpeaking ſlander, although 
it is falſe, in giving his evidence ; this being done ſor the 
furtherance of juſtice. Cro. Eliz, 230. 

So if a parſon, without any intent to ſlander, recites 
a ſtory in his ſermon which is falſe as well as ſlanderous, 
= doing this may be juſtified. Cro, Fa. g1. 1 Roll, 

br. 87. 

Herwabore the truth of the charge contained in the 
words was allowed to be _ in evidence, in mitigation 
of damages, on a plea of Not guilty ; but at a meeting of 
all the judges, upon a caſe in the court of Common pleas, 
it was agreed not to allow this to be done for the time to 
come ; becauſe, unleſs the truth of the words is pleaded 
by way of juſtification, the plaintiff cannot come prepared 
to defend himſelf as to that point. Sr. 1200, 


VIII. Aions popular, or aftions qui tam, 


 AQtions gui tam are ſuch as are given by at of parlia- 
ment, which give a penalty and create a forfeiture for the 
neglect of ſome duty or commiſſion of ſome crime, to be 
recovered by action or information, at the ſuit of him who 
proſecutes as well in the King's name as in his own. It 


| 1s ſometimes called a popular action, when the penalty or 


part of it is given to any one who will ſue for the ſame, 
1 New Abr. 37. | 


| Under this head is conſidered, | EE 

I. In what caſes aftions qui tam lie: and whas ought to be 
the form of them, 

2. 1n what courts they may be brought and where laid ; and 
the proceedings and pleadings in them. | | 

3- Of the judgment, eoſis, and compounding the penalty in 
ſuch ations. OO, 

1. In what caſe aftions qui tam lie 3' and what ought ts be 
the form of them, 


Wherever a ſtatute prohibits a thing, as being an im- 
mediate offence againſt the publick good in general, under 
a certain penalty, and the penalty or part of it is given 
to him who will ſue for it, any perſon may bring ſuch 
action or information, and lay his demand tam pro domine 
rege quam pro ſeipſo. Co. Ent, 375, 1 Lutw. 133, 138« 
Dyer 95. 1 And. 139. | | 

Alſo where a ftatute prohibits or commands a thingy 
the doing or omiflion whereof is both fan immediate da- 
mage to the party, and alſo highly concerns the good of 
the publick, the honour of the King, &c. the party grieved 
may, and as ſome ſay, ought to bring his aQtion on ſuch 
ſtatute, tam pro domino rege quam pro {ths eſpecially if 
the King be intitled to a / lh See 2 Hawk, P, C. 265, 

Co. 13. | | 
, It is "oY that an action or information on a pub- 
lick ftatute, need not recite the ſtatute on which it is 
pronnene, whether the offence be ſuch only becauſe pro- 


Hibited, or be an evil in its own nature, and whether it 


be prohibited by more than one ſtatute, or by one only g 
for the judges are bound ex officio to take notice of all 
publick ſtatutes. 5 H. 7. 17. b. 2 Roll: Abr. 79. 
Plawd. 179. 4 Co. 48. Cre. Eliz. 236. Cro, Car. 229s 
Dyer 155» 159. | pak 

But if the proſecutor takes upon him to recite the 
ſtatute, and materially varies from a ſubſtantial part 
thereof, this is fatal, becauſe it does not judicially ap- 
pear to the court that there is ſuch a foundation for the 
proſecution as that whereon it is expreſly grounded. See 


2 Hawk. 246. 


But if an information contain ſeveral offences againſt a 
ſtatute, and be well laid as to ſome and defective as to 
others, the informer may have judgment for what 15 well 
laid ; as where the words of the Natute are fully purſued 


in the deſcription of ſome of the offences, and not of 


others; or where the time is in part certain and in part 
uncertain, 
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'ncertain, Cro. Fac. 104. 1 Sid. 368, 2" Kb, 
oo 2 Kul. Roh Cro, Fac. 529, _ 
” Alſo an action-or information gri zam, need not con- 
clude: contra pacem; '6r in contemptum domini_ regis, as an 
indictment muſt. 2 Hawk, P, C. 266, 
He, who. brings .an aRion on a penal ſtatute, which 
gives one moiety - of the forfeiture to the King, and the 
other to the informer, may either have a writ againſt the 
defendant, quod reddat domino -regi, & A. B. qui tam, &c. 
quas ei debet, Or. quod reddat A. B. qui tam, &c, quas ei 
4:bet, and: in either caſe the writ is well purſued by a de- 
clacation in the namie of the plaintiff only. x Fones 261. 
Cro. Car. 256. Plowd. 77, Dyer gg, 
[t ſeems agreed, that every informatign muſt be in 
this form, viz.:that the informer tam pro domino rege quan 
pro ſeipſo ſeqnitur, even whiere it is brought upon a ſta- 
| tute, which gives one third part of the penalty to a third 
perſon ; but there is great variety in the form of ſuch 
informations ini other reſpects ; for ſometimes they ſay 
| that the ation accrues to; the informer, to demand the 
| forfeiture for the King and-himſelf, and ſometimes that 
it accrues-to the King and to the informer, and to F. 8. 
viz, where it is Iividet-into three parts; and ſometimes 


they have no clauſe at all of this kind, and ſometimes. a | 


proces is -prayed to-bring in the defendant: to anſwer the 
informer, and ſometimes to anſwer as well! the King as 
the informer, apd ſometimes. to. anſwer concerning the 
 premiſles, without ſaying to whom. See-2 Hawk. P.C. 
2695, 207. rad 55, 13 St Calgted o& | 
Such [formic may.demand what is due to the in- 
former, without mentioning what is due tothe King ; 
allo if the | quantum depend on what. ſhall: be: found .by 
the jury, a blank may be left for the ſum. but if it. de+ 
mand more. or leſs for. the party than his due: 4t is infuf- 
ficient as to him .z but even in-ſuch caſe it may be ſuſſ- 
cient as to the King's ſhare. 2 Hawk. P, C. 267. 
if the ation be popular, z. e.. ſuch as any perſon may 
bring, it may conclude ad grave damnum, without adding 
of the plaintiff ; becauſe every. offence for which ſuch 
- ation is-brought, is ſuppoſed to be a general grievance 
to every. body. Bro. Action popular 2. 2 Hawk: 'P« CG, 
AV7s- 53-19 3 19104448: $43: 4! BE V3 SI 4 9:47 11ft 
| \Vhere the penalty is given. for continuing ſuch:.a 


practice for a certain time, or for doing: ſuch: an at-within | 


{uch a_ time, the information muſt be very particular in 
bringing the offence within thetime preſcribed. 1. Lute: 
1b2, 2 Hawk, P. C. 267, 2068. 3-208 
| By-the flat. 18 £/iz. caps 5: Done joall purſue again/? 
any perſen on a penal ſiatute, but by way of informatian or ari« 
ginal afttong except where the penalty:1s. ted to certam per- 
ons, &c, yet popularaRtions in the King's Benech-or Exche- 
quer, ſeem not within the meaning, of this ſtatute ; for 
it-doth not reſtrain, the ſuit to original writs, 'but only 
to original. aCtions, and ſuch actions by bill are properly 
orignal ones. in..the:courts in which they!are: concerned ; 
and therefore it ſeems a reaſonable canftiuction. that the 
meaning, of: the ſtatute was. only to reſtrain ſuits. com- 
_ menced in inferior (courts, and afterwards removed into 
ſuperior. 2 Hawk. P,C.267, 268. 


| 2. In what cour's they may be brought, and where laid ; 
and. the proceedings and pleadtngs in them, 


By the, ſtatute 24 Fac, 1. 4. © All offences againſt 
penal ſtatutes, for which any common-informer:may;ground 

any popular ation, bill, plaint, ſuit or information |be- 
fore tread aſhiſe, or 24/4 prius,, or of. generaligoal-de- 
livery, or af oyer, &c. or of peace, We, (except offences 
concerning xecuſancy, .or maintenance, ; or-. the King's 
wa or. tranſporting gold :or filver, or miunitivn.or 
wooll or leather, &c.) thall be commenced; ſued, tried; 
recavered and determined by aQionplaint;: bill, infor- 
mation or indiment before the juſtices of affliſe, .of-agf 
Prius, of cyer, £fc, or goal-delivery,- or before juſtices of 
the peace: of every county, city, borough -or town cor- 
porate or liberty, having power to. inquire of, hear and 
determine the ſame, wherein ſuch, offences ſhalb be :com- 
mitted in any of the courtsy places of judicature, or li- 


hos aforead reſpeCtively, only at the choice of the 
e OL, L., ; 


366, | 


— ——. 


| 


be in the proper county ; and if on the 


| that no ation of: debs or information; or other ſuit what- 


q 


| 


| -* That the faid-Rtatute! hinders"! 


LG 
| 
; 
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parties which ſhall or will commence fuit or proſecute for 
the ſame, and not elſewhere, ſave ofily in the ſaid counties 


or -places,- or places uſual for theſe” counties or any of 


them ; and the like proceſs in every popular aRion, bill; 
plaintz information or ſuit, ſhall be as in/aRtions of treſ- 
paſs vs & arms at Common law ; and'all informations, 
ations, bills, plaints and ſuits whatſoever; either by the” 
attorney general, or by any officer whiatfoever, in any 
of the courts of JY//tmin/ter, for or coticerninig any the 
offences aforeſaid, ſhall be void,” © 
« And in all ſuits on penal ſtatutes; the offence ſhall 
| general iſſue the 
offence be not proved in the fame county in which it is 
laid, the defendant ſhall be found not guilty.” | 
6 And no officer ſhall receive, file, or enter of record; 
any information, bill; plaint, count or declarition on the 
ſaid ſtatutes; which by this a& are appoitited to be heard and 
determined in their proper counties, till the informer or 
relator hath taken an oath before a judge of the court, 
that the offence was-not committed in any other county, 
than where by the information, &c. the ſame is ſuppoſed 
to have: been committed, &x. the ſarhe oath to be there 
entred of record.” oo Cf nnd 
In the conſtruion of this ſtatute it has been holden, 


ever, can be: brought on-any penal ſtatute made before 
21- Jac. 1:in any of the courts of Y/e/min/ler- Hull, for 


any offence not/ excepted by the ſtatute, and for which - 


the offender may be proſecuted in the county, unleſs 
ſuch offence ſhall be committed in the ſame county in 
which ſuch court ſhall fit ; 'and-as to the objeRion, that 
by. this: reſtraint 'of ſuits - on'penal Rtatiites to the ſaid 
courts, the offence © would /becottie''diſpuniſhable by the 
offender's removing from the*county ; it may be anſwered, 
that he. may be ſued to 'an outlawry- In the ſame' manner 
as in an action of treſpaſs. ' 1'Salk. 372. 5 Mod. 425. 
2 Lev. 204. 3 I»ft. 192. 1 Jon. 19%. Ez: 
That where a ſubſequent ſtatute gives ah a&tion of 
debt, or 'any other' remedy for the recovery of a penalty 
in-any- court of record genetally, it fo far 'impliedly re- 
peals the. reſtraint of 2.1 "fac; 1. and*conſequently [leaves 
the-informer 7at his liberty to ſue in the courts of 7Ye/1- 
minſter-Hall. 1 Salk. 372. | A k 
"That: the ſtatute gives no Juriſdiftion to. the courts 
therein mentioned,, over any offences, in relation to which 
they had none»before:; and therefore that ſuits ſor ſuch 
offences: mult be brought in the courts of YYbrinfter, in 
the ſame- manner'as:befvre.' | Cro./Car, 119, Lite.” Rep. 
163. : Hut:-98, 0 Wemi'$,1 on 0 
nders' rj6t the removal of any 
cauſe in the. King's Bench by a \cerfiozars; after- 'whic 
it may be either" tried there or in the' county by a 1/8 privs! 
1 Fones 193. 2 Hawk, P. Copy OO 
Alſo where a ſtatute limits fuits by an informer qui tan! 
to other courts, yet anyone may, by' conſtruion of law, 
exhibit. an:information ' in the Kc ver for the whole 
penalty, for the ufe ofthe: King, ' x} Hnd.". + Cro, 
Fac. v78.'' 2 Hawk, PC, 265.0 OO oo 
That on the laſt clauſe of the-ſtatute it -eannot br af- 
figned for-error, 'that-it -did ' not appear upon the record, 
that an. information, '&c. was filed" with fuch previous 
oath;as the Ratute nigainn for it"ls no-parcel of the re- 
cord; but is only. gi =» 2p the ſer; that | tio Infor- 
mation: fhall. be' 'received;' unleſs the? informer be firſt 
ſworn. cCro; Gar. 316. ; Þ * 0 FLISCAS ff me p: Te 
By -the'118 «El;z. ' cap. 5, ** Every informer 'on any 
penal ſtatute, ſhall exhibit bis ſuit in*his proper perſon, 
and punſue 'the ſame either by hitiiſelf -or dy his attorney 
in courty.and ſhall not uſe any deputy.” ooo 
'Avy.anfoumer (qui tam,''ofr plaintiff in a popular aftion 
may be-/nopfuit, and -thetehy+ determine 'the ſuit as to 
him ſelf-at theileaft 5 and though-the king cannot be non- 
ſuit, thenntrorney general way efter'a + nolle projequ to an 
information 'by the king only.” 'Co.- Lit. 139. ' Bro. 
N; 6 '1 = hn ite LOR Ven; mg 
© By t. 29 Eliz. 'cap.* 5, and; 31 .*cap. 10. 
Ws It any mevral-batu ſubject be denizen, fhall bob 
on any penal law in the King's Bench, Common Pleas, 
or 7 Exc 
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hequer, where he is bailable, or by form + ok 
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_ upon a demurrer held to be ill ; et per cur', Suſpicion is 


not a ſufficient juſtification for the ſpeaking ſuch words. 


Co, Car. 52. | 

Common Famd will juſtify the arreſting a perſon on 
ſuſpicion of having committed a felony, and charging him 
in a judicial way with being guilty of it; but common 
fame is no good juſtification tor ſuch a charge in an extra- 
ena way. 1 Rel, Abr. 43. Hob. 82. Cro, Eliz. 248. 

Ulk. 13, 

The —_— words, and the whole of them, as laid in 
the plaintiff's declaration, muſt be confeſſed and juſtified 
in the defendant's plea, otherwiſe it is no good juſtifica- 
tion. 4 Co. 13. b. 14. a. 

If an action 1s brought for theſe words of the plaintiff, 
He is a traitor, it is not a ſufficient anſwer, for the de- 
tendent to plead that he only ſpoke the following words, 
Such things traitors do, or any other words than the very 
ag gg in the declaration. Cro. Eliz. 153. 1 Roll, 

r. 83. | | 

So if the plaintiff declares, that whereas ſhe was of 
po tame and reputation, the defendant ſpoke the fol- 
owing words of her, She is a common whore ; and the de- 
tendant alledges by way of juſtification, that at the time 
of ſpeaking the wards, ſhe was not of good fame or re- 
putation, this plea is ill ; for it is no af aan to the charge 
| Contained in the words, and only goes to What 1s laid by 
way of inducement, which required no anſwer. &tyle 
I18. 

So if a declaration charges the ſpeaking certain words 
of the plaintiff, it is not a good juſtification, for the de- 
fendant to alledge that he heard another ſpeak the words, 


que eſt eadem ; tor the preciſe charge ought to be juſtihed; | 


and beſides, it can never be the ſame thing to ſpeak words 
and to hear them ſpoke. 2 Roll, Rep. 284, 

So if theſe words arc laid to be ſpoke of F. S. He is a 
thief, and hath ſtolen 201. or gol. and the defendant 


pleads that the plaintiiF did ſteal two pullets; this is no | 


good juſtification, it being no anſwer to the charge. 1 
Roll. Rep. 214. | 

So where in an ation for theſe words, Thou haſt played 
the thief, for thou haſt Fon my cloth and half a yard of 
velvet, the defendant juſtihed the ſpeaking the following 
words, Thou haſt ſtolen part of the velvet delivered to you ; 


_ this juſlification was held to be ill, becauſe it only goes | 


to part of the words laid in the plaintiff's declaration, Cro, 
Eliz. 239. 

 Soifthe words, for which an aCtion is brought, charge 
a tradeſman with being a bankrupt upon the friſt day of 
April 17 Fa. and the defendant pleads that the plaintiff 


became a bankrupt upon the firſt day of April 15 Fa. 


and that therefore he ſpoke the words; this plea is nota 
_ good bar; becauſe it is not alledged that the plaintiff 
_ continued a bankrupt till the time of ſpeaking the words, 
_ for he might afterwards recover his credit in trade. Cro, 

a. 578. Fe. 

7 Bo although it is not a po juſtification unleſs all 
the preciſe words, in the declaration of the plaintiff, are 
juſtified, yet the defendant is not confined to do this only ; 
for, if any other words were ſpoken at the fame time, by 
which the force of thoſe laid would be taken away, he 
may in pleading avail him thereof, 4 Co. 13. 6, 14. 4. 
19. b. Cre. Car. 510. 

In an aCtion for ſaying to the plaintiff You are a mur- 
acrer, the defendant alledged, that in a converſation with 
the plaintiff concerning poaching, the plaintiff confeſſed 
he had killed a great number of hares, and that thereupon 
the defendant Bid to him, You are a murderer (innuendo 
2 murderer of hares) this plea, which confeſſes and ju- 
{ties the words, was held to be a good juſtification ; for 
it would he unreaſonable, where this is done, to put the 
defendant to the general iſſue. 4 Co. 13. b. 14. a. 

Beſides that flanderous words, publiſhed by ſpeaking, 
_ may wigy 0 be juſtified if the charge contained in them 

3s true, they may in certain caſes be juſtified where it is 
not ſo. Thus, any words which import the charge of a 
crime may, notwithſtanding the falſity of them, be pub- 
liſhed, if they are publiſhed in a courſe of juſtice, Crv. 
Eliz, 230, 248. Hob, 82. Hutt, 113. 1 Roll, Abr, 43. 
4 Co I 4. b. IS & 
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_ So a barriſter my juſtify the ſpeaking words, in plead- 
ing his client's cauſe, that are both falſe and flanderous, 
for which if ſpoken on another occaſion an action would 
lie.  Cro. Fa. go. 1 Rull. Abr, 87. Style 462. 

So a witneſs may juſtify the ſpeaking ſlander, although 
it is falſe, in giving his evidence; this being done for the 
furtherance of juſtice. Cro. Eliz. 230. 

So if a parſon, without any intent to ſlander, recites 
a ſtory in his ſermon which is falſe as well as flanderous, 
p doing this may be juſtified. Cro, Fa. 91. 1 Roll, 

br. 87. 

Hefors the truth of the charge contained in the 
words was allowed to be given in evidence, in mitigation 
of damages, on a plea of Not guilty ; but at a meeting of 
all the judges, upon a caſe in the court of Common pleas, 
it was agreed not to allow this to be done for the time to 
come ; becauſe, unleſs the truth of the words is pleade( 
by way of juſtification, the plaintiff cannot come prepared 
to defend himſelf as to that point. Sr. 1200, 


VIII. Aions popular, or ations qui tam, 


AQtions qui tam are ſuch as are given by aft of parlia- 
ment, which give a penalty and create a forfeiture for the 
neglect of ſome duty or commiſſion of ſome crime, to be 
recovered by action or information, at the ſuit of him who 
proſecutes as well in the King's name as in his own. It 
is ſometimes called a popular action, when the penalty or 
part of it is given to any one who will ſue for the ſame, 
1 New Abr. 37. 


Under this head is conſidered, | 


I. In what caſes aftons qui tam lie: and what ought to be 
the form of them, | 


2. In what courts they may be brought and where laid ; and 
the proceedings and pleadings in them. | 
3- Of the judgment, coſts, and compounding the penalty in 
ſuch aftions. 
I. In what caſe ations qui tam lie 3 and what ought te le 
the form of them, | 


Wherever a ſtatute prohibits a thing, as being an im- 
mediate offence againſt the publick good in general, under 
a certain penalty, and the penalty or part of it is given 
to him who will ſue for it, any perſon may bring ſuch 
action or information, and lay his demand tam pro domine 
rege quam pro ſeipſo, Co. Ent, 375, 1 Lutw. 133, 138s 
Dyer 95. 1 And. 139. | os Eh 

Alſo where a ſtatute prohibits or commands a thing, 
the doing or omiſſion whereof is both fan immediate da- 
mage to the party, and alſo highly concerns the good of 
the publick, the honour of the King, &c. the party grieved 
may, and as ſome ſay, ought to bring his ation on ſuch 
ſtatute, tam pro domino rege quam pro ſeipſa, eſpecially if 
the King be intitled to a ine. See 2 Hawk, P. C. 265, 
4 Co. 13. ek 

It is agreed, that an aQtion or information on a pub- 
lick ſtatute, need not recite the ſtatute on which it 1s 

rounded, whether the offence be ſuch only becauſe pro- 
Fibited, or be an evil in its own nature, and whether it 
be prohibited by more than one ſtatute, or by one only s 
for the judges are bound ex officio to take notice of all | 
publick ſtatutes. 5 H. 7. 17. b. 2 Roll: Abr. 79» 
Plaud. 179. 4 Co. 48. Cro. Eliz, 236. Cro, Car. 229e 
Dyer 155, 159. 
| But P Fe. OA takes upon him to recite the 
ſtatute, and materially varies from a ſubſtantial part 
thereof, this is fatal, becauſe it does not judicially ap- 
pear to the court that there is ſuch a foundation for the 
proſecution as that whereon it is expreſly grounded. See 
2 Hawk. 246. | _ 

But if an information contain ſeveral offences againſt a 
ſtatute, and be well laid as to ſome and defective as to 
others, the informer may have judgment for what is well 
laid ; as where the words of the ſtatute are fully purſued 
in the deſcription of ſome of the offences, and not of 


[_; or where the time is in part certain and in part 


uncertain, 


act 


uncertain, Cre, Fac. 104, 1 Sid. 368, 5 Kb, 366, 


367. 2 Kul. Abr. 699, Cro. Fac. 529. "Me 
Alſo an aCtion -or information gut zam, need not con- 
clude. contra pacem, or in contemptum domini regis, as an 
inJictment muſt. 2-Hawk, Þ, C. 266, ny 
He who brings .an aRtion on a penal ſtatute, which 
gives one moiety of the forfeiture to the King, and the 
other to the informer, may either have a writ againſt the 
defendant, quod reddat domino regi, & A. B. qui tam, &c. 
guas ei debet, Or guod reddat A. B. gui tam, &c, quas a 
debet, and in either caſe the writ is well purſued by a de- 
clacation in the namie of the plaintiff only. x Fones 261. 


X © T 
parties which hal or will commence ſuit or proſecute for 
the ſame, and not elſewhere, fave only in the ſaid counties 


them ; and the like proceſs in every popular aRion, bill; 
plaint; -anformation or ſuit, ſhall be as in aQtions of treſ- 
paſs vr & armis at Common law ; and all informations, 
aQtions, bills, plaints and ſuits whatſoever, either by the 
attorney general, or by any officer whatſoever, in any 
of the courts of J/2/tmin/ter, for or concerning any the 
offences aforeſaid, ſhall be void.” _ 

« And in all ſuits on penal ſtatutes, the offence ſhall 
be in the proper county ; and if on the general iſſue the 


C10. Car. 256. Plowd. 77. Dyer 9g. af 
It ſeems agreed, that every information muſt be in 
* this form, viz..that the informer tam pro domino rege quam 

pro ſeipſo ſequitur, even where it is brought upon a ſta- 
tute, which gives one third part of the penalty to a third 
perſon ; but there is great variety in the form of ſuch 
informations in other reſpects ; for ſometimes they ſay 
that the ation accrues to the informer, to demand the 
forfeiture for the King and himſelf, and ſometimes that 
it accrues to the King and to the informer, and to F. 8. 
viz. where it is divided-into three parts ; and ſometimes 


they have no clauſe at all of this kind, and ſometimes a | 


procels is prayed to bring in the defendant: to anſwer the 
informer, and ſometimes to anſwer as  well' the King as 
the informer, and ſometimes to anſwer concerning the 
premiſſes, without ſaying to whom, See 2 Hawk. P. C. 
2695, 207. | ; | 

Such mation may demand what is duc to the in- 
former, without mentioning what is due to the King ; 
allo if the quantum depend: on what ſhall be found by 
the jury, a blank may be left for the ſum ; but if it de+ 
mand more or leſs for the party than his duet is infuf- 
ficient as to him ; but even in ſuch caſe it may be ſuſfi- 
cient as to the King's ſhare: 2 Hawk, P, C. 267. 

if the ation be popular, z. e.. ſuch as any perſon may 
bring, it may conclude ad grave damnum, without adding 
of the plaintiff; becauſe every offence for which ſuch 
action is brought, is ſuppoſed to be a general grievance 
to every body. Bro. Action popular 2. 2 Hawk: P: C. 
407. | ; | ; $454 435 
| iVhere the penalty is given for continuing ſuch a 


pr.Ciice for a certain time, or for doing ſuch an a& within | 


tuch a_ time, the information mult be very particular in 
bringing the offence within the time preſcribed. 1 Lutw. 
tb2, 2 Hawk. P. C. 267, 268. | ; 

By the ftat. 18 £1:z. cap. 5. None fball purſue again/t 
any perſon on a penal ſtatute, but by way of informatian or ori« 
ginal aftion, except where the penalty 1s limited to certain per+ 
ons, &c. yet popular actions in the & ing's Bench or Exche- 
quer, feem not within the meaning of this ſtatute ; for 
it.doth not reſtrain the ſuit to original writs, but only 
to original aCtions, and ſuch actions by bill are properly 
orignal ones in the-courts in which they. are concerned ; 
and therefore it ſeems a reaſonable conftiuction. that the 
meaning of - the ſtatute was only to reſtrain ſuits. com- 
- menced in inferior courts, and afterwards removed into 
ſuperior, 2 Hawk. P,C. 267, 2068, | | 


2. In what cour's they may be brought, and where laid ; 
and the proceedings and pleadings in them. 


By the ſtatu:e 21 Fac, 1. 4. © All offences againſt 
penal ſtatutes, for which any common informer may ground 
any popular action, bill, plaint, ſuit or information; be- 
fore juſtices of afſiſe, or 1i/# privs,. or of general:goal-de- 
| livery, or of oyer, &c. or of peace, &c, (except offences 
concerning xecuſancy, or maintenance, . or. the King's 
cuſtgms, -or tranſporting gold :or filver, or munitivn.or 
wooll or leather, &c.) ſhall be commenced; ſued, tried, 
recovered and determined by action, ,plaint; bill, infor- 
mation or indiftment before the juſtices of afliſe, .of-a;f 
Prius, of cyer, Wc, or goal-delivery, or before juſtices of 
the peace: of every county, city, borough or town cor-. 
porate or liberty, having power to: inquire of, hear and : 
determine the ſame, wherein ſuch offences ſhall: be -com- | 
mitted in any of the courtsy places of judicature, or li- 


offence be riot proved in the fame county in which it is 
laid, the defendant ſhall be found not guilty.” | 

& And no officer ſhall receive, file, or enter of record; 
any information, bill; plaint, count or declaration on the 
ſaid ſtatutes; which by this a& are appointed to be heard and 
determined in their proper counties, till the informer or 
relator hath taken an oath before a judge of the court, 
that the offence was-not committed in any other county, 
than where by the informatiori, &c. the ſame is ſuppoſed 
to have been committed, &r. the ſame oath to be there 
entred of record.” | a | Re 

In the conſtrution of this ſtatute it has been holden, 
| that no ation of debt or information; or other ſuit what- 
ever, Can be brought on any penal ſtatute made before 
21 Fac. 1; in any of the courts of WYe/tminſter-Hall, for 


the offender may be proſecuted in the county, unleſs 
ſuch offence ſhall be committed in the ſame county in 
which ſuch court ſhall fit ; and as to the objetion, that 
by this reſtraint 'of ſuits on" penal ftatiites to the ſaid 
courts, the offence would 'become 'diſpuniſhable by the 


that he may be ſued to an outlawry- in the ſame' manner 
as in an aCtion of treſpaſs. - x'Salt, 372. 5 Mod. 425: 
2 Lev. 204. 3 Irft. 192. 1 Jon. 193%, + 


debt, or any other' remedy for the recovery of a penalty 
in -any - court of record generally, it ſo far impliedly re- 
| peals the. reſtraint of 21 'Fac. 1. and conſequently leaves 


minſter- Hall. 1 Salk. 372. | 
| That the ſtatute gives no juriſdiftion to. the courts 
therein mentioned, over any offences, in relation to which 
they had none before; and therefore that ſuits for ſuch 
offences: muſt be brought in the courts of Weſtminſter, in 
the ſame manner as'before.' - Cre. Car. 119. Lite. Rep. 
163. | Hutt.-98. F I Vent.'8.:: 1019-16 exiles. of , 
That the ſaid ſtatute! hinders not the removal of any 
cauſe in the King's Bench by a certiorari, after which 
it may be either' tried there or in the' county by a nfs privs! 
1 Fones 193. 2 Hawk. P.C.297, © © = 

Alfo where a ſtatute limits ſuits by an informer qui tam 
to other courts, yet any-one may, by conſtruftion of law, 
exhibit an'information' in the Exchequer for the whole 
penalty, for the ufe of the: King. | 1x7 Hnd.'. 127, Cre. 
Fac. 178. 2 Hawk. P. C. 267. ' Bu HE Qt UTC, 

That on the laſt clauſe of the ſtatute it -cannot be aſ- 


| ſigned for-error, that it did not appear upon the record, 


that an information, '&fc, was filed with ſuch - revious 


| oath-as the ſtatute requires; for it"is no parcel of the re- 


cord;: but is only direQtory' to the 6ffieer, that ' no infor- 
mation: ſhall be rendhody unleſs the! informer be firſt 
ſworn. Cre. Gar. 316, | RI RO 
By the 18 Eliz. cap. 5. ** Every informer on any 
penal ſtatute, ſhall exhibit his ſuit in*his proper perſon, 
and purſue 'the ſame either by himſelf or by his attorney 
in court,.'and ſhall not uſe any deputy.” © 
Any. informer qui tam, or plaintiff in a popular ation 
may te 'nonſuit, and thereby determine the 'ſuit as to 


ſuit, :the-attorney general may exiter a - nolte proſequi to an 
Nonſuit 6B. 1 Sid. 420. 1 Sah. 21. 


ly "the Rat. 29 Eliz. ccap.' 5, and: 31 Zliz.cap. 19. 
66 If any natural-born ſubject ja denizen, fhall ef 


] on any penal law in the King's Bench, Common Pleas, 


_ _ aid reſpeQively, only at the choice of the 
OL, . 1 


Lo = Exchequer, where he is bailable, or by form of 


or -places, or places uſual for theſe counties or any of 


any offence not excepted by the ſtatute, and for which 


oftender's removing from the*county ; it may be anſwered, 
That where a ſubſequent ftatute gives ah ation of | 


the-informer at his liberty to ſue in the courts of JYe/t- 
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him ſelf-at theileaſt ; and though the king cannot be non- 
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the court may appear by attorney ; in every ſuch caſe he 
may, at the time contained in the firſt proceſs, appear 
by attorney, and not, be urged to perſonal appearance, or 
to put in bail.” Wes 

f the defendant plead a ſpecial plea, he muſt take care 
to ſet it forth with all convenient certainty, and to anſwer 
the whole time laid in the information ; and if he plead 
the general iſſue, he muſt depend upon it, for he cannot 
plead together with it a ſpecial plea, cither to the whole 
or to part of the charge. 1 Roll. Rep. 49, 134. Bridg. 


115. 

If the defendant plead Ni/ debet, it is ſafeſt to ſay ex- 
preſsly that he owes nothing to the informer, nor to the 
King ; for if he only plead that he owes nothing to the 
informer, it may be objected that the whole declaration is 
ny > anſwered. Co. Ent. 165. Hob. 327. 1 Vent. 122. 

UV. 375» 
. If thang be more than one defendant, they ought not 
to plead jointly that they are not guilty, but ſeverally, 
that neither they nor any of them are guilty, &c. Sce 
2 Hawk, P. C. 276. ' | 

If the ſuit be grounded on the breach of a ſtatute ap- 
pearing by matter of record, nl debet is no good plea. 
2 Hawk. p. C. 277. 


| 
Wherever a ſuit on a penal ſtatute may be. ſaid to be 


_ depending, it may be pleaded in bar of a ſubſequent pro- 
ſecution, being expreſly averred to be for the ſame of- 
fence, as it may, though it be laid on a day different from 
that in the former ; and it is faid, that a miſtake in ſuch 
a plea, of the day whereon ſuch prior ſuit was -com- 
menced, will not be fatal on the iſlue of nul tel record, 
if it appears in truth to-have been prior, Oc. and if two 
1ntormations be exhibited on the ſame day, they may mu- 


tually abate one another ; becauſe there is no priority to | 


attach the right of ſuit in one informer, more than in the 
other. Cro. Eliz. 261. 1 Roll. Rep. 49, 134. 
If the defendant be within the proviſo of a penal ſtatute, 


he may take advantage of ſuch proviſo on the general iſ- 


| ſue, in a ſuit on ſuch ſtatute ; but it hath been holden 
(even fince the ſtatute of 21 Fac. 1.) that if he have mat- 
ter in his diſcharge depending on a ſubſequent ſtatute, he 
_ plead ſpecially. . 2 Rell. Abr, 683. See 2 Hawk. 

. C. 277. | 

As to aki to ſpecial pleas to informations gui 
| tam, in the courts of H//iminſler Hall, they are 
made in the name of the attorney general only ; 
replications in ſuits at afſizes, are-proper in the name of 
the clerk of affizes only ; alſo replications to general if- 
ſues, on ſuch informations in the King's Bench or Ex- 
chequer, may be in the name of the attorney general on- 
Iy ; but generally the plaintiff only replies in ations gu 
tam ; and in the Common pleas a demurrer to an informa- 
tion qui tam in the defendant's name only has been re- 
' ceived, 2 Hawk P.C. 277. | 

Wherever a plaintiff may declare tam fro domino rege 
quam pro ſe ipſo, he may continue the ſame form of words 
both 1n the joining o | iſſue and in the venire; but is not 
bound to do it unleſs the King be intitled to part of the 
penalty. 2 Hawk. P. C. 27 . 5 
| Where ſeveral perſons are jointly charged for an offence 

inſt a ſtatute, which in it's own . nature may be com- 
mitted by a ſingle perſon, without the concurrence of 
any other, ſome of them may be acquitted and others 
found guilty ; for though the words of the information be 
joint, Ju in judgment of law the charge is ſeveral againſt 
each defendant ; alſo if one he informed againſt, as ha- 
ving offended oftner, or in a higher degree than is pro- 
ved, as for having been abſent. from church ten months, 
where he has been abſent but eight, or for having ingroſ- 
fed 1000 quarters of wheat, where he has ingroſſed but 
100 z he may be found guilty as.;to what is proved, and 
not guilty as to the reſidue, for [ſuch offences are'in the 
nature of treſpaſſcs, which it is. ſufficient to prove:for an 
part ; but if the offence conſiſts fa making a cont 
contrary to the purview of a ſtatute, as in the cafe of 
uſury, it muſt be proved as it is laid. 2 Roll. Abr. 707. 
Lane 19, 59. | Mtod boot | 


ly 
and ach 


| 


| commenced in courts which have no juriſdiction, 
| as if they had juriſdiction. # Ke. 106, 1 574. 3It. 


"AG. T 


3. Of the judgment, e;/1s, and campeunding the penalty | 
inſuch ain | | 
Where| by a ſtatute the offender is to forfeit ſuch a ſum, 
to be divided into three parts, whereot one ſhall gowap the 
King, one to the informer, and the other to the poor, 
and to be committed if he do not pay within ſuch tine, 
the judgment may be general that the King and in- 
former ſhall recover the whole, without mentioning how 
it ſhall be diſtributed, or that the party be committed for 
non-payment ; but if it mention only that the informer 
only ſhall recover, without ſaying any thing of the King, 
it is erroneous z yet it on ſuch information, as it is Jaid, 
the informer appears to have na right to any part, but the 
King ought to have the whole, and the judgment be 
that the | aries ſorfeit the whole, and that the King 
ſhall have one part, and the informer another, &c. it is er- 
roneous only as to ſuch laſt clauſe, which diſtributes the 
forfeiture, but may ſtand for the firſt clauſe, that the defen- 
dant ſhall forfeit the whole ; alfo if there be no clauſe at 
all concerning the forfeiture, in a conviction on a penal 
ſtatute, but only judgment gqued convidzus, it is ſufficient, 
for the forfeiture is implied. x And. 139. Style 329. 
2 Roll. Abr. 102, 2: Keb. 820. 2 And. 128. 2 Hawk, 


\ ÞP. C. 279 


An informer on a popular ſtatute ſhall in no cafe what- 
ſoever have his coſts, unleſs they be expreſly given by 
ſuch ſtatute, for the Common law gives cofts in no caſe ; 
and the ſtatute of Glouceſter gives the demandant coſts only 
in caſes wherein he ſhall recover his damages, which ſup- 
poſes ſome damage to have been done to the demandant in 
particular, which cannot be ſaid in any popular aQtion, 
2 Keb. 781. 1 Roll. Abr. 574. 1 Lutw. 200. 1 ent. 133, 
I Salk. 206. Cont. Moor & 3 Lev. 374. 2 1nft. 288. 

But wherever a ſtatute gives a certain penalty to the 
party grieved, he is intitled to his coſts by the ſtatute of 
Gloucefler, which gives the demandant his coſt sin all caſes 
wherein he ſhall recover his damages ; for otherwiſe it 
would be in vain for him to ſue, ſince in many caſes the 
coſts would exceed the penalty. 2 Hawk. P. C 274. 

By the /lat. 18 Eliz. c. 5. (made perpetual by 27 Eliz, 
c. 10) * If any informer or plaintiff, on a penal ſtatute, 
ſhall willingly, delay his ſuit, or diſcontinue, or be non- 
ſuit, or ſhall have the trial or matter paſfled againſt him- 
ſelf therein, by verdi& or judgment of law, he ſhall pay 
to the defendant his coſts, charges and damages, to be 
aſſigned by the court, in which the ſuit ſhall be attempt- 
ed, &fc.” 

This ſtatute extends only to 2 common informer, and 
not to a party grieved ; yet if a party grieved brings his 
acion, and ſuch aQion be for any offence or wrong per- 
ſonal, immediately ſuppoſed to be done to the plaintiff or 
plaintiffs, or whatſoever the nature of the aQtion may be; 
if the plaintiff might have coſts in caſe judgment ſhould 
be given for him, he ſhall pay them on a nonſuit, or 
verdict againſt him, by virtue of 23 Hen. 8.c. 15. and 

Jac. 1.c. 3 See 2 Hawk, P. C. 274 © 

. By the 18 Eliz. cap. 5. * No informer or plaintiff ſhall 
compound or agree with any that ſhall offend, or ſhall be 
ſurmiſed to offend againſt any penal ſtatute, for an offence 
committed, or pretended to be committed, but after anſwer 
made in court to the ſuit, nor after anſwer, but by conſent 
of the court in which the ſuit ſhall be depending ; on pain 
that whoever ſhall offend; contrary to the true intent of this 
ſtatute, or ſhall by colour or pretence of proceſs, or with- 
out proceſs on colour of any offence againſt any penal law, 
make any compoſition or take any reward, or promiſe 
of reward, for himſelf, or to the uſe of any other, with- 
out conſent of ſome of his Majeſty's courts at Je/tmin/fer, 
and ſhall be thereof conviR, ſhall ſtand in the pillory, 
&&c.; and ſhall be diſabled to ſue on any popular or penal 
ſtatute, and ſhall forfeit 10/. &c,” 

This ſtatute extends only to common informers. 2 


Hawh. P. C. 279. 


This ſtatute extends as well to ſubſequent penal ſta- 
tutes, as to thoſe which were in being when it was made. 


Hutt. 35. Alſo it extends to the compounding of ſuits 
as much 


By 


ACT 


all commiſtons, grants, licences, charters, or letters pa- 
zent» of power, liberty, or faculty, to diſpenſe with, or 
fo five licence or toleration to do any thing againſt the 
tenotÞr purport of any law, or to give or to make any war- 
cant Þ6r any ſuch diſpenſation, &c, or to agree or com- 

and for any forfeiture limited by any ſtatute 3 or of 
any grant or promiſe of the benefit of any ſuch forfei- 
ture, before judgment thereupon, and all proclamations, 
&'c, tending to the furthering of the ſame, are contrary 
to law, and void ; and 1t is enadted, that all ſuch com- 
miſons, &c. ſhall be examined, heard, tried and deter- 
mined by and according to the Common laws of this 
tealm, and not otherwiſe z but it is provided that this ac? 
foul not extend ty any warrant or privy ſeal from the 
King, to the juſtices of either bench, or the Exctiequer, 
or of allize, or of oyer and terminer, and goal delivery; or 
of peace, or other juſtices, having power to hear and deter- 
mine offences againſt any penal ſtatute, to compauind for 
the forſeitures of any penal ſtatutes depending in ſuit be- 
fore them, after plea pleaded. Mfo it is further provided, 
that the ſaid a ſhall not extend to any grants, &c. that 
| had been granted concerning the licenſing of taverris, or 
ſelling, uttering, or retailing wines; or to be ſpetit in the 
houſe of the _ ſelling the ſame; or concerning the 
making of compolitions for ſuch licences; ſo as the benefit 
thereot be reſerved to the uſe of the King, &c.” 

This ſtatute is in affirmance of the Common law; See 
2 Haukh. P. GC, 280. | | | 

Attion of trover Sce title Trover, 

Actiati of debt, See title Debt. | 

Action of detinue, Sce title Detinue, | 

Aition of covenant, See title Covenant, MEE 

Actio upon a ſtatute, Is brought upon the breach of 
a ſtacute, whereby an action is given that lay not before ; 
as. where -one commits perjury, to the prejudice of an- 
other, he who is damaged, ſhall have a writ upon the 
ſtatute, that is, where the ſtatute gives the /uit or af7ion 
to the party grieved, or otherwiſe to one perſon certain, 
Cowel. x FEAT ITED | 
- Action prejudicial, (otherwiſe called - preparatory, -or 
principal) Is an ation which ariſes from ſome doubt in the 
principal ; as in caſe a man ſues his younger brother for 
Jands deſcended from his father, and it is objected againſt 
\ him that he is a baſtard : Now this point of baſtardy is to 
be tried before the cauſe can = further proceed : And 
therefore it is termed prejudicialis, quia privs judicanda, 
Bra@, lib. 3. c. 4. num, 66 Covell © 

Action of a writ, Is a phraſe of ſpeech uſed, when 
one pleads ſume matter, by which he ſhews the plaintiff 
had no cauſe to have the writ. he brought, yet it may be 
that he may have another writ or action for the ſame mat- 
ter. Such a plea is called a plea to the ation of the writ z 
whereas, if by the plea, it ſhould appear that the plaintiff 
hath no cauſe to have an an for the thing demanded, 
then it ſhall be called a plea to the aftion. Cowel, Termes 
de la ley. | 4} 

Actionare, i. e. n jus vocare, Or to proſecute one in 


4 


By the ſtat. 21 Jac. 1. cap. 3. © It is declared, that | 


| the award of 


ACT 


Atts dorie, Are diſtinguiſhed into a&s of Ged, the afs 
of the law, and atts of men. The a# of Ged ſhall preju- 
dice no tnan : As where the law preſcribeth a means to 
perfect or ſettle any right or eſtate ; if by the a& of God 
this means in ſome circumſtance becomes impoſlible, no 
ny ſhall receive atiy damage thereby, Co. Lit. 12 3: 
I Aep. 97. Bn $21 
Debt lo6n bond conditioned, that if 7/, R, performed 

Y: N. (if any ſuch were made) before Ea/ter, 
and if none be made, then if he come to Guild-hall at 
IVhitfonttde, and there ſuffer himſelf to be arreſted at the 
ſuit of ſuch a perſon, if any ſuch ſuit ſhall be commenced, 
or pay to the plaintiff at Michaelmas following ten pounds, 
then the borid to be void ; the deferidant pleaded that ne 
award was made before Ea/ter; atid that I R, died be- 
fore H/hitfantide, but faid nothing as. to the reſt of the 
condition, and yet adjudged a good plea, becauſe he was 
hindered from appearing at Guid-ba! by the a& of God, 
and fo the obligation 1s ſaved, tho' he did not pay the 
107, for he had his eleion, either to do one or the other. 
Gro. Eliz. 297, . © TO EDs 

Caſe againſt a bargeman, who juſtified; for that there 
were ſeveral paſſengers in his barge, and a ſudden tcmpe/? 
ariſing, all the goods in the bairge were thrown over-board 
to ſave the lives of the paſlengers, amongſt which the 
-yoods bf the plaintiff wete thrown-over, and that he had 
not any notice that there was money in the pack ; ad- 
judged, that the ation would not lie, becauſe what the 


| owner of the barge did in this caſe, was occafioned by the 
| a2? of God, and in defence of their lives, - 1 Roll. Rep. 


If any of the circumſtances, which are required by law 
to perfe an eſtate, become impoſlible to be performed 
by the ad? of God, no perſon ſhall be prejudiced thereby ; 
as Where leſſee for another man's life is diſleiſed, the 
means which the law requires to recover the profits is, 
that the leſſee re-enter and” bring an aQtion of treſpaſs ; 
but if the ce/{ui que vie die before re-entry, in ſuch caſe 
the leſſee ſhall have an aftion of treſpaſs without re-entry. 
11'Rep. 97. Shelley's caſe. | | 

Eqw. Shelley made a leaſe for years, and there cove- 
: nanted to fuffer a recovery to the uſe of himſelf for life, 
and afterwards to the uſe of R. B. for 24 yeats, then to 
the heirs males of his and to the heirs males of their bu- 
dies, &c. Edw. Shelley died the firſl day of Michaelmas 
term, and on the ſame day the recovery paſled, and an 
 habere factas ſeiſinam was awarded, but the recovery was not 


| executed until the day following, and about twa months 


afterwards the widow of his eldeſt ſon, was delivered of 


a fon ; adjudged, that here being no neglect in the reco- 


verers, for they ſued forth execution immediately by ha- 
bere facias ſeiſmam, and it being impoſſible they ſhould do 


it in the life time'of Edw. Shelley, who died early in the 


morning of the ſame day, therefore the ſon, who was 
after-born, ſhould not be prejudiced. xz Rep. 98, Shel- 


ley's caſe. wy I: Sp ES DONE 
years, if the leſſee lived fo lon 


Leaſe for twenty-one' ye | | bo 
and continued in the ſervice of the leſſor, who. died within 


a ſuit at law. Facob. Thern's Chron. | 
Arts, Afton, Aketon, A coat of mail. Ex gallico ho- 
queton, aut hauqueton, ſue potius, ex cambre-britannic, 
actym, /orica, dupla, duplodes, Du Frefne. The; Wal- 
ſing, in Ed, 3. Indutus autem fuit epiſcopus quadam arma: 
tura, quam. aketon wulgariter appellamus. Stat. Rob. 1. 
regis Scot.. cap. 27» Yuwilibet habent in defenſione regni unum 
ſuffictentem. atonem 3 unum baſinetum, et chiroth#cus de 
guerra. a 
Acton Burnel, A ftatute ſo called, made 13 Ed. 1. 
ann. 1285, \ordaining the fatute merchant : It was fo 
termed from a place named Aon Burnel, where it 'was | 
- made; being a caſtle ſometime belonging to the family of 
Burnel, and afterwards of Lovel, in Shropſhire, Cowtl. - 
_ Actoz, The proctor or advocate in civil courts' or 
cauſes, A&or dominicus, was often uſed for the lord's bai- 
liff or attorney. Aor eccle/iz, was ſometime -the forin- 
ſick term for the advocate or pleading patron of a church. 
Aftor ville was the ſteward or nan bailiff of a town'or 
village. Cowel, ge CO RT ATION 47-7 


| that time ; adjudged, that' the leaſe was not determined, 
| for there was no- default in the leſſee ; but 'tis the a&t of 
God, that he could ſerve no longer. Cre, Eliz. 643. . 
Aſſumpſit againſt huſband and wife, in which -the plain- 
tiff declared, that the wife, dum ſola, in conſideration, 
that the plaintiff would lend her his horſe (to her uſe dum 
ſola) to: ride about het buſineſs? as long as her huſband 
ſhould pleaſe, ſhe promiſed to re-deliver eundem ſpadonem, 
when ſhe ſhould be thereunto required ; then he ſets forth, 
that the wife dum ſola, or 'the huſband and. wife after 
marriage, had not delivered the horſe, nor any wiſe con- 
| tented the plaintiff, nor either of them had contented 
 him,'altho' at ſuch a day, year and place, they were re- 
[ quired: The defendant, by proteſtation ſaid; that the wife 
dum ſola, was not. required to re-deliver the horſe ; and 
for plea ſaid; that before "the ' requeſt as alledged by the 
plaintiff, (viz) on fſuchi a day, and at fuch a place, the 
horſe per diverſos morbo5 in ne fuo moritur, ſo that 
he could not re-deliver it ; upon  demurrer to. this 
plea it was inſiſted for the plaintiff, that he ought to re- 
| ; | "ED | __ cover, 


+ 


ACT 


- Cover, becauſe the defendant, tho' not bound in law, 
yet is bound by expreſs agreement to re-deliver eundem 
fhadonem ; but adjudged, that where an agreement is poſ- 
lible to be performed, at the time when it was made, 
and afterwards becomes impoſlible by the a&t of God, and 
without any default in the party, he is for ever diſcharged. 
Palm. 548. . : 
The a# of the law doth injury to none ; Aus legrs 
wemini ef damnoſus. 2 Inft. 287, If land, out of which 
3 rent-charge is granted, be recovered by elder title, and 
thereby the rent-charge becomes avoided ; yet the grantee 
ſhall have a writ of annuity. Dyer. This is becauſe the 
rent-charge is made void by courſe or a4? of law. 

As to a#ts of men ; that which a man doth by another, 
ſhall be faid to be done by himſelf ; but perſonal things 
cannot be done by another, Co, Lit. 158. A man can- 
not do an at to himſelf, unleſs it be where he hath a 
double capacity : No perſon ſhall be ſuffered to do any 
thing againſt his own a#, and every man's ads ſhall be 
conftrued moſt rongly againſt himſelf that doth them. 
Plawd. 140, But if many join in an ad, and ſome ma 
not lawfully do it; it ſhall be adjudged the aRt of bim 
who might lawfully do the ſame. Dyer 192. Acts that 
men are forced by neceſſity and compulſion to do, are not 
regarded : And an at done between perſons, ſhall not 


injure a ſtranger not party or privy thereto. Plow. 19. 
6 Rep. 16. | | 


Who is to do the firſt aft, and of diſability by a perſon's 


own act, 


Debt on a bond conditioned to give ſuch a releaſe in Mi- 


chaelmas-term, as the judge of the prerogative court ſhould 
think proper ; the defendant pleaded, that in that term 
B. B. was judge of that court, and that he did not 
appoint any releaſe ; and upon demurrer it was held an 
ll plea, becauſe the defendant did not alledge, that he 
| had prepared a releaſe, and tendered it to the judge to be 
allowed, for 'tis on his part to draw the releaſe. Cro. 
Eliz. 716. Pogy | 
Debt upon bond, conditioned, that if the plaintiff did 
bring ſuch a ſhip to a port in Greece, there to remain for 
forty days, or ſo long of the forty days as the defendant 
leaſed, ſo as he might freight the ſaid ſhip, that then the 
Cefopdri would freight it within forty days, and bring it 
to ſuch a port in England ; there was a frivolous plea, to 
which the plaintiff demurred, and it was inſiſted for the 
defendant, that the fiſt a&t was to be done by the plain- 
iff, (viz) to bring the ſhip to ſuch a port, there to re- 
' main by the ſpace of ferty days, and he had not averred, 
that the ſhip was at that port by the ſpace of forty days, 
and for that reaſon the court inclined that the condition 
was not broken.  Godb. 74. | 
Leaſe for years, in which the leſſor covenanted with 
_ the leſſee, that vpor ſurrender of bis ſaid leaſe at any 
time within the term, he would grant a new leaſe, after- 
wards the leflor levied a fine ſur cognizance de droit of the 


lands, and granted and rendered the ſame to the cogniſee 
- for 80 years ; «qudged, that by this means the cogniſor 
| had d;ſabled himſelf etther to take the ſurrender or to make 
2 new leaſe, and altho” the leſſee was to do the furſt aR, 
(viz) to make the Fas 7et when the leſſor had di/- 
abled himſelf to take it, the 6 | | 
do that which will be in vain ; eſpecially in this caſe, for 
- if he ſhould make a ſurremder, then he would loſe his 
older without. any poſſibility of having a pew leaſe. 
| 5 of a bond was, that the obligor and his 


. 20. 
The condition | 

wife ſhould before Eafter term, tc. levy a fine of ſuch 
hands to the plaintiff; the defendant pleaded, that before 
'thar tefm, the plaintiff d1d not fue. for, @ writ 
nant 19 mike Dill caple, of the Fg, and 
$8. '; "STE ft kow199%% W169 A vads. 

| Debt pen bond, ſor perfarmanee of , covenants, .&c, 
the covenant was, that the, obligar before ſu 
"ſhould make a further afſurauce. of lands.to. the: obliger) 
but "at* the offs and charges of tbe. obſigee 
| was, whether the obligee was furt ff er the cofts, or 
- whiether the' obligor was fult ro dec 


« 
* 


: 


will : not compel him to 


" GCOVee . 


J we aac Of I 
ht was,a g9od plea.} . Har, 


Py 


the queſtion | 


are what manner of 


A171 
aſſurance he would make ? and adjudged, that it being 
purely in the choice of the obligor, what manner of aj- 


ſurance he would make, he ought to do the firſt act, 
(viz) to give notice to the obligee what aſſurance hevin- 


tended to make, and then the obligee is to 


ſupply the 
coſts. Mdoor 454. br | 1 


a> 
#* = 


life, and afterwards, to the uſe of Dorothy his wife for 
life, / long as ſhe would be effettually ready to demiſe it to 
his heir at law at 5ol. yearly rent, when ſhe ſhould not 
ried again, and lived with her huſband in another place, 
and having made no leaſe to the heir, he entred ; ad- 
judged, that ſhe ought to make none unleſs it had been 
demanded, and that the heir ought to tender a leaſe to her 
to ſign, with a reſervation of 50/. rent. Moor 626, 

Debt by the mayor, &c. of London, for rent of a mill, 
which went by the labour of priſoners in Bridewell ; the 
defendant pleaded a proviſo in the leaſe, that if the leflors 
did not find eight men to work in the mill every day, 
that the leſſee might retain 89. of the rent for every 
man wanting in that day, and fo zoties quoties; and that 
there had been ſo many men wanting for ſo many days, 
and the money retained for that defe&t amounted to more 
than the reat ; the plaintiffs replied, that the defendant 
had ſo altered the mill, that he made it go with one hor/z 
inſtead of eight men, for which reaſon they did not pro- 
vide the men; and upon demurrer the. plaintiffs had 
judgment, becauſe the alteration was made in the mill 
by the defendant's own aft. Afoor 877. 

The condition of a bond was to deliver 200 weight of 
hops, &c. and the obligee was to chooſe them out of 
twenty-four bags of the obligor's own growing ; in an 
ation of debt brought on this bond for not delivering the 
hops, the defendant pleaded, that he was ready to deliver 


| them, but the plaintiff had not choſe them ; adjudged, 


that the plaintiff ought to do the firſt a, (viz.) to re- 
quire the defendant to ſhew the twenty-four bags that he 


{| might make his choice. March 24. 


Debt upon bond, conditioned, that whereas there was a 
ſuit in Chancery depending between the :now plaintiff 
and ſeveral infants, by their guardian, and that it was 


decreed, that the plaintiff ſhould pay the ſaid guardiar 


to the uſe of the infants B40). in full ſatisfation of their 


right and title to a leaſe of the manor of Martley- Hall, 
and other lands in Suffolk, if therefore the ſaid guardian 
ſhall procure the ſaid infants, when they come of age, 
to releaſe all their right and intereſt in and to the ſaid 
leaſe, then to be void ; the defendant pleaded in ber, that 
the ſaid infants never had or pretended to have any right, 
title, or intereſt to the leaſe of the ſa:d manor, which 
they 


plaintiff had judgment ; for, whether the infants had a 


a releaſe from them de fado, and *tis not material whe- 


ther it was de jure or not; and the rather, becauſe by 
their bill in equity they pretended to have a title. 1 


Aſſumpſit, &c. in which the plaind# declared, that the 


defendant (as he affirmed) was poſſefled of a ſixth part 


of a. ſhip, which he offered to ſale ; whereupon it was 
eedi between the plaintiff and him, that the defendant 
ould. ſell all his intereſt to the plaintiff, -and that the 


| /ale ſhould be in writing, and the plaintiff ſhould pay the 
| defendant 6001. &c. 


(viz.) 204. in hand, and the reſt 
upon executing the writing, and in conſideration, that the 
plaintiff had paid the ſaid 20/7. and had promiſed to per- 


| form the agreement on bis part, the defendant promiſed 


to. perform. it on. his part, but that the defendant had not 
performed'the agreement on his part: Aﬀter a verdict for the 


aſigned, it being too general to ſay, that he had not per- 
Formed. uhe.| agreement an his part, for he' ought. to! ſhew 


| ſame-particular in which he had not performed it ; as, 
fore ſuch. a, day - 


that he':tendred- the: defendant a writing, which he re- 
fuſed; to execute, or. that he had not delivered to the 
-Plainviff the' ſixth partiof a ſhip, &c. but adjudged, that 
*tis not the plaintiff, but the defendant, who- is to do the 


ws ac ; 'tis he who is to tender the writing, _ 
e 


The huſband ſettled an eſtate to the uſe of himſelf for 


| dwell in it her ſelf ; the huſband died, the widow mar-. 


ny releaſe ; and upon demurrer to this plea, the _ 


title or not, the defendant had obliged himſelf to procure 


plaintiff, -it was, objeQed that the breach was not well 


"| GC. B. and affirme 
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hy had unlertaken to fell, his part by a writing; as where 
x coverant is to enter imto a bond, the covenanter 1s to 


prepare it and tender it : Judgment for the plaintiff in 
| a in crror in ÞB, R. 3, Lev. |319. 
Covenant to fcal and deliver a {caſe for years, to com- 
mence from Aichaehnas next, and bond for performance 
of covenants; and on activn of debt brought on that 


bond, the breach aſſigned was, that the obligor had uot 


made one part of ſuch leaſe, whereupon the obligee put, 


one part in writing, and tendered it to the obligor to ſeal, 
which he refuſed. 47 per curiam, Where a man Cove- 
nants to ſeal and deliver a deed, he is bound to put it 
in writing; but if he refules, the covenantee may do 1t, 
and *tis warranted by Jaw. 2 Rall. Rep. 177» 

Det upin bond, conditioned to perform an award $ 
Upon the pleadings in this cate, the queſtion did arite upon 
' one part of the award, which was, that the defendant 
ſhould ſeal and execute within ſeven days, ſuch a releaſe 
_ to the plaintiff \as ſhould be to the ſatisfaction of /:5 (the 
plaintiff”s) counſel; and the queſtion was, which of the 
parties was to tender it? for the d:fendant was to execute tt ; 
but it was to be to the ſatisfaction of the plaintiffs counſel, 
and adjudged, that the defendant was to tender it ; for 
'tis not like the caſe wherc a deed is to be made by T. P. 
as the counſel of R. IF. ſhall adviſe, for there the deed 
muſt be tendered as the counſel doth adviſe, and R. IF. to 
whom 'tis to be made, mult do the firſt act, (7. e.) he 
muſt tender the deed to 7. P. by adviſe of his counſel, 
1 Yent. 255. Es 

Debt upon articles of agreement, wherein the plaintiff 
covenanted to execute a god conveyance of certain lands to 
the ſe of the defendant, at or before the 17th of November, 


| and the defendant, 7 confaderation thereof, agreed to pay 


the plaintiff 5037. &c. at ſuch a place, tempore executions 
of ſuch conveyauce, &c, for which the action was now 
brought ; and upon a demurrer to this declaration, it was 
objected, that the plaintiff ought to execute the convey- 


| ance before the defendant was obliged to pay the money, . 


becauſe wyere no certain day 1s appointed for the payment, 
it muſt be reduced to a certainty by the act of the plain- 
tiff, which in this caſe was by executing the conveyance ; 
but the law had been the ſame, if a certain day had been 
appointed for the payment of the money, becauſe the 
payment muſt neceffarily relate to the execution of the decd, 


and not to the very day in which it was appointed to be 


executed, and fo it was adjudged. '1 Lutw. 565. 

Atts of parliament, Are poſitive laws, which conſiſt 
of two parts, that is, the words of the a&, and the ſenſe 
and meaning, which both joined together make the law, 
Cowel, See titles Parſtament, Statutes, : 

Attuary, (auarins) Is the clerk or ſcribe, that regi- 
\ flers the canons and conſtitutions of the convocation ; alſo 
an ofiicer in the Court Chriſtian, who is in nature of a 

regiſter. Cowe!, - 

Adcredulitare, T'o purge himſelf by oath: Pu wn 
 eollegia fuerit, ubi aliquis occiſus eft, adcredulitet Je quod 
eum non percufſit. Leges Inz, cap. 36. Apud Brompto- 
num, cap. 34. apud I/ilkins, who interprets it ju/tificet /e. 
Cowel, Du Frejne.. 


Addition, («dartio) Significth a title given to a man | 
_ beſides his chriſtian and ſurname, ſhewing his eſtate, de- 


gree, miſtery, trade, place of dwelling, &c. As for EX- 
ample ; additions of eſtate are yeoman, gentleman, eſquire, 
and ſuch like ; additions of degree are names of dignity, as 
knight, earl, marquis, duke : And additions of miſtery are 
crivener, painter, maſon, carpenter, and all others of like 
nature z for miſtery 1s the craft or trade ew ray a man 


gets his living : Additions of towns, as London, Kingston, 


Cheſter, &c. and where a man hath a houſhold in two 


places, he ſhall be ſaid to. dwell in both of them ; ſo 
that his addition in either ſhall ſuffice. It is provided by 
the following ſtatute, viz. 1 Hen. 5. cap. 5. that in ſuirs 
or actions, where proceſs of outlawry lies, ſuch ad4:t:ons 
ſhould be to the name of the defendant, to ſhew his eſtate, 
 miſtery, and place where he dwells ; and that writs, not 
\ having ſuch additions, ſhall abate, if the defendant take 
_ Exception thereto, but not by the office of the court; 
and this was ordained by that ſtatute, that one man might 


not be vexed or troubled by the outlawry of another, but. 


Vor. I, 


— 
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that by reaſon of the certain addition, every perſon may 
be known, and bear his own burden, Cowel, _ | 
Stat, 1 Hen. 5. cp. 5. A. D. 1413; intitled; In which 
original writs additions of the defendants names ſhall be put. 
« ltem, it is ordained and eſtablifhed, that in every ori- 
ginal writ of actions perſonals, appeals, and inditmets, 
and in which the exigent ſhall be awarded, to'the names 
of the detendants in ſuch writs original,” appeals, and in- 
dictinents, additions ſhall be made of their eſtate or de- 
gree, or miltery, and of the towns, or hamlets, or places, 
and counties, of the which they were, or'be, or in which 
they be or were converſant; and if' by proceſs upon ſaid 
original writs, appeals, or indictments, in the which the 
addition be omitted, any utlagaries be pronounced, that 
they be void, fruſtrate, and holden for none ; and that 
betore the utlagaries pronounced, the ſaid writs and ins 
dictments ſhall be abated by the exception of the party, 
where in the ſame the faid additions be omitted. Provi- 
ded always, that though the ſaid writs of additions perſo- 
nals be not according to the records and deeds, by the ſur- 
pluſage of the additions aforcſaid, that for that cauſe they 
be not abated ;- and that the clerks of the Chancery, un- 
der whoſe names fuch writs {hall go forth written, ſhall 
not leave out, or make omiflion of the ſaid additions as is 
aforclaid ; upon pain to be puniſhed, and to make a fine 
to th? Kiag, by the diſcretion of the Chancellor.” 
Regularity by the Common law, every natural man, 
having no name of dignity, ought to be named in all ori- 


 vinals and other (ſuits by his chriſtian name and ſurname ; 


and that, before this a&t, ſufficed ; but if he had a name 
of inferior dignity (as knight, or banneret) he ought to 
be named by his chriſtian name and ſurname, and by the 
addition of his name of dignity, 2 1n/?. 666. 

It there be a corporation of one ſole perſon, that hath 
a fee ſimple, and may have a writ of rizht, he may be 


named by the common law by his chriſtian name without 


any ſurname, as Fohn- biſhop of P. 2 {»/?. 666. If it 
be a corporation aggregate of many able perſons, as mayor 
and commonalty, dean and chapter, the mayor or dean 
need not be named by his chriſtian name, becauſe ſuch a 
corporation ſtandeth in lieu both of the chriſtian name and 
ſurname. 2 [»/l, 1b. 

The addition as well of the eſtate, degree, or miſtery, 
as of the town, hamiet, or place, ought by force of this 
aCt to be alledged in the firſt name; for an addition after 


| the alas diftus 18 ill : As for inſtance, where the indict- 


ment was againſt J/, R, otherwiſe called JF. R. of H. 
for without the alas difzus there is no addition of the vill ; 
and if the party is not {ſufficiently named in the firſt part 
the alias aiftus cannot aid or help it. 2 {n/?. 669. 9g 
Salk, 20. No addition 1s neceſſary where proceſs of out- 
lawry doth not lie. 1 Sat, 5. | 

Where there are ſeyeral defendants of different names, 
and the ſame addition, it is ſafeſt to repeat the addition of 
each of their names, applying it particularly to eyery one 
of them. 2 Hawk. 87. 

And where a father hath the ſame name and the ſame 
addition with a defendant being his ſon, the ation is 
abateable, unleſs it add the addition of the younger to the 
other additions ; but where the father is the defendant, it 
is ſaid that there is no need of addition of zhe elder. 
2 Hauk. 187. | 

Eſquire is a good addition ; and the ſons of all peers 
and lords of parliament in the lite of their fathers, are in 
law eſquires, and ſo to be named ; alſo the eldeſt fon 
of a knight is an eſquire, 2 /t, 667. TO 

Gentlemen and gentlewomen are good additions ; and 
if a geatlewoman be named ſpinſter, ſhe miay abate and 
quaſh the writ or indictment. 2 [n/t, 668. CONF 

Lord Coke ſays, he that hath taken any degree in either 
of the univerſities, may be named by that degree without 
queſtion, 2 n/t, 668, But this is doubted by others. 
2 Hawk. 187. 

A gentleman by reputation, that is neither gentle by 
birth, nor by office, nor by creation, but commonly called 
gentleman, and known by that name, is a ſufficient 
addition ; but if he be named yeoman, he cannot quaſh 
the indictment, 2 1n/#, 668, | 


P 


: Clerk 
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cover, becauſe the defendant, tho' not bound in law, | 


yet is bound by expreſs agreement to re-deliver eundem 


ible to be performed, at the time when it was made, 
and afterwards becomes impoſlible by the a& of God, and 
without any default in the party, he is for ever diſcharged. 
Palm. 548. - 
The a# of the law doth injury to none ; Aus legrs 
nemini eft damnoſus. 2 Inj. 287, If land, out of which 
a rent-charge is granted, be recovered by elder title, and 
thereby the rent-charge becomes avoided ; yet the grantee 
ſhall have a writ of annuity. Dyer. This is becauſe the 
rent-charge is made void by courſe or a4? of law. 
- As to azts of men ; that which a man doth by another, 
ſhall be faid to be done by himſelf ; but pexſonal things 


cannot be done by another, Co, Lit. 158. A man can- 


had prepared a releaſe, and tendered it to the jud 


. 


_ - for 80 3 3 adjud 
| ha d/abld birkfelf & 


W- 
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whitther the A: eng firlt to rob wh 


not do an at to himſelf, unleſs it be where he hath a 
double capacity : No perſon ſhall be ſuffered to do any 
thing againſt his own a, and every man's as ſhall be 
conttrued moſt ſtrongly againſt himſelf that doth them. 
Plawd. 140, But if many join in an aa, and ſome may 
not lawfully do it ; it ſhall be adjudged the a of bim 
who might lawfully do the ſame. Dyer 192. Acts that 
men are forced by neceſſity and compulſion to do, are not 
regarded : And an act done between perſons, ſhall not 


irjure a ſtranger not party or privy thereto. Plorwd. 19. 
6 Rep. 16, | DI | | | 


Who ts to do the firſt att, and of diſability by a perſon's 
own -att, | 

Debt on a bond conditioned to give ſuch a releaſe in 4i- 
chaelmas-term, as the judge of the prerogative court ſhould 
think proper ; the defendant pleaded, that in that term 
B. B. was judge of that court, and that he did not 
appoint any releaſe ; and upon demurrer it was held an 
iu plea, becauſe the defendant did not alledge, that oy 
to 
allowed, 'for 'tis on his part to draw the releaſe. Cro. 
Eliz. 716. | dE 
\ Debt upon bond, conditioned, that if the plaintiff did 
bring ſuch a ſhip to a port in Greece, there to remain for 


forty days, or ſo long of the forty days as the defendant 


gioakt, ſo as he might freight the ſaid ſhip, that then the 


the leſſee, that vpor ſurrender of his ſaid leaſe at any 


"& } 
$- * 


In. vain. ;. 


the coffs, 


| them, but the 


 Saund. 215. 


;/- | of a,ſhip, which: he offered to ſale ; whereu 


form t 
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aſſurance he would make ? and adjudged, that it being 


| purely in'the choice of the obligor, what manner of jv 
denem ; but adjudged, that where an agreement is poſ- | 


ſurance he would make, he ought to do the firſt 4 


(viz) to give notice: to the obligee what aſſurance hevin- 
tended to make, -and then the obligee is to: ſupply the 
coſts. | Moor 454. | m_ 

The huſband ſettled an eſtate to the uſe of himſelf for 
life, and afterwards, to the uſe of Dorothy his wife for 
life, {+ long as ſhe would be effettually ready to demiſe it to 


his heir at law at 5ol. yearly rent, whon ſhe ſhould not 


| dwell in it her ſelf ; the huſband died, the widow mar- 


ried again, and lived with her huſband in another place, 
and having made | no leaſe to the heir, he entred ; ad- 
judged, that ſhe ought to make none unleſs it had been 
demanded, and that the heir ought to tender a leaſe to her 
to ſign, with a reſervation of $ol. rent. Meer 626, | 
Debt by the mayor, &c. of London for rent of a mill, 
which went by the labour of .prifoners in Bridewell ; the 
defendant pleaded a proviſo in the leaſe, that if the leffors 
did not find eight men to work in the mill every day, 
that the leſſee might retain 8. of the rent for every 
man wanting in that day, and ſo zoties quoties; and that 
wp had been ſo many men wanting for ſo many days, 

the money retained for that defect amounted to more 
than the reat ; the plaintiffs replied, that the defendant 


| had ſo altered the mill, that he made it go with one hor/c 
| inſtead of eight men, for which reaſon they did not pro- 


vide the men; and upon demurrer the- plaintiffs had 
judgment, becauſe the alteration was made in the mill 
by the defendant's own at. Afoor 877. 

The condition of a bond was to deliver 200 weight of 
hops, &c. and the obligee was to chooſe them out of 
twenty-four bags of the obligor's own growing ; in an 
ation of debt brought on this bond for not delivering the 
hops, the defendant pleaded, that he was ready to deliver . 

aintiff ,had not choſe them ; adjudged, 
that the plaintiff ought to'do the firſt aR, (viz.) to re- 
quire the defendant to ſhew the twenty-four bags that he 
might make his choice. . March 24 =» 
Debt upon bond, conditioned, that whereas there was a 
ſuit ia Chancery depending} between the :now plaintiff 
and ſeveral infants, by their guardian, and that it was 
decreed, that the plaintiff ſhould-pay the faid dian 


to the uſe of the- ;nfants 8401. in full ſatisfation of their 


right and title to a leaſe of the manor of Martly-Hall, 
and other lands in Suffolk, if therefore the ſaid guardian 
ſhall procure the faid infants, when they come of age, 
to releaſe all their right and intereſt in and to the ſaid 
leaſe, then to be void ; the defendant pleaded in bar, that 
the ſaid infants never had or pretended to have any right, 
title, or intereſt to the leaſe of the ſaid manor, which 
they might releaſe ; and upon demurrer to this plea, the 
plaintiff had judgment ; for, whether the infants had a 
title or not, the defendant had obliged himſelf to procure 
a releaſe from them de fatto, and *'tis not material whe- 
ther it was de jure or not z and the rather, becauſe by 
their bill in equity they pretended to have a title. 1 


&c. in. which the plaintiff declared, that the 
(as be affirmed) was ed of a ſixth: part 
it was 
reedi between: the plaintiff and him, that the defendant 
ould. ſell all his intereſt: to the. plaintiff, -and that the 


Aſſump/it, 
defendant 


ſale ſhould be in writing, and the plaintiff ſhould pay the 


defendant Good.” &c. :{viz.)-201. in hand, and the reſt 
upon executing the writing, and in conſideration, that the 
plaintiff had paid the faid 207. and had promiſed'to per- 

agreement on bis part, the defendant promiſed 
to. perform: it-on. his part, but that the deferidant had not 


the agreahnt-o1 bis part'; After a verdict for the 


ort, | plaintiff; it was: objeQed that: the'.breach was not well 
uf, | aligned, it being too general to fay, 


that he had not per- 


ormed. uh he” ought to! ſhew 


«i agreement an his 


part 


| Flame-particular in. wehich be had not performed it ; 2s, 


that he':tendred: the: defendant-a writ7mg, which he re- 


) | fuſed; to :execute, or.ithat he: had" not” delivered to the 


plaintiff the' faxth partiof- ſhip, &c. but adjudged, that 
*tis not the plaintiff, but the defendant, who-is to do the 
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' bb had undertaken to fell his part by a writing; as where 
a coverant is to enter into a bond, the covenanter 1s to. 


repare it and tender it : Judgment for the plaintiff in | 


C. B. and affirmed in crrorin Þ. R. 3 Lev. 319. 
Covenant to cal and deliver a leaſe for years, to com- 
mence from Michaelmas next, and bond for performance 
of covenants; and on activn of debt brought on that 
bond, the breach aſſigned was, that the obligor had uot 
made one part of ſuch leaſe, whereupon the obligee put 
one part in writing, and tendered it to the obligor to feal, 
which he refuſed, 4? per curian, Where a man Cove- 
nants to ſeal and deliver a deed, he is bound to put It 
in writing; but if he refuſes, the covenantee may do 1t, 
and *tis warranted by law. 2 Rull, Rep. 177. | 
Det upm bond, conditioned to perform an award : 
Upon the pleadings in this caſc, the queſtion did ariſe upon 
one part of the award, which was, that the defendant 
ſhould ſeal and execute within ſeven days, ſuch a releaſe 
- to the plaintiff as ſhould be to the ſatisfaCtion of /15 (the 
plaintiff's) counſel ; and the queſtion was, which of the 
parties was to tender it ? for the d;fendant was to execute 1t ; 
but it was to be to the ſatisfaction of the plaintrf”s counſel, 
and adjudged, that the defendant was to tender it ; for 
*tis not like the caſe where a deed is to be made by T. P. 
as the counſel of R. IV. ſhall adviſe, for there the deed. 
muſt be tendered as the counſel doth adiiſe, and KR. 17. to 
whom 'tis to be made, muſt do the firſt act, (7. e.) he 
muſt tender the deed to 7. P. by adviſe of his. counſel, 
1 Fent. 255. we 
Debt upon articles of agreement, wherein the plaintiff 
 covenanted to execute a good conveyance of certain lands to 
the u/e of the defendant, at or before the 17th of November, 
. and the defendant, in conſideration thereof, agreed to pay 
the plaintiff 503/. &c. at ſuch a place, tempore executionts 
of ſuch conveyauce, &c. for which the action was now 
brought ; and upon a demurrer to this declaration, 1t was 
objected, that the plaintiff ought to execute the convey- 
ance before the defendant was obliged to pay the money, 
| becauſe where no certain day 1s appointed for the payment, 
it muſt be reduced to a certainty by the act of the plain- 
tiff, which in this caſe was by executing the conveyance ; 
but the law had been the ſame, if a certain day had been 
appointed for the payment of the money, becauſe the 
payment muſt neceffarily relate to the execution of the deed, 
and not to the very day in which jt was appointed to be 
executed-, and ſo it was adjudged. '1 Lutw. 565. 
 Atts of parliament, Are poſitive laws, which conſiſt 
of two parts, that is, the words of the a, and the ſenſe 
and meaning, which both joined together make the law. 
Cowel, See titles Parſiament, Statutes, : ; 
 Actuary, (a&uarivs) Is the clerk or ſcribe, that regi- 
fters the canons and conſtitutions of the convocation ; alſo 
an officer in the Court Chriſtian, who is in nature of a 
regiſter. Cowe!, | EY 
Adcredulitare, T'o purge himſelf by oath: 2 7n 
collegio fuerit, ubi aliquis occiſus eft, adcredulitet Je quod 
eum non percuſſit. Leges Inz, cap. 36. Apud Brompto- 
num, cap. 34. apud IV/ilkins, who interprets it ju/iificet ſe. 
 Cowel, Du PFreſne. : wy 
Addition, /aditio) Signifieth a title given to a man 
beſides his chriſtian and ſurname, ſhewing his eſtate, de- 


gree, miſtery, trade, place of dwelling, &c. As for EX 
ample ; additions of eſtate are yeoman, gentleman, eſquire, 


and ſuch like ; additions of degree are names of dignity, as 
knight, earl, marquis, duke : And additions of miſfery are 
ferivener, painter, maſon, carpenter, and all others of like 
| -nature ; for miſtery 1s the craft or trade ner gy; Oo man 

gets his living: Additions of towns, as London, mngston, 
Cheſter, &c. and where a man hath a houſhold in two 
places, he ſhall be ſaid to. dwell in both of them ; ſo 
that his addition in either ſhall ſuffice, It is provided by 
the following ſtatute, viz. 1 Hen. 5. cap. 5. that in ſuits 
or actions, where proceſs of outlawry lies, ſuch add:tons 
ſhould be to the name of the defendant, to ſhew his eſtate, 


miſtery, and place where he dwells ; and that writs, not. 


having ſuch additions, ſhall abate, if the defendant take 
exception thereto, but not by the office of the court ; 


and this was ordained by that ſtatute, that one man might 


not be _ or troubled by the outlayry of another, but. 
OL, . R 
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that by reaſon of the certain addition, every perſon may 
be known, and bear his own burden. Cowel, 
Stat, 1 Hen. 5. cap. 5. A. D. 1413; inticled; In which 
original writs additions of the defendants names ſhall be put. 
< Item, it is ordained and eftablifhed, that in every ori- 
ginal writ of aCtions perſonals, appeals, : and inditmets, 
and in which the exigent ſhall be awarded, to'the names- 
of the defendants in ſuch writs original,” appeals, and in- 
dictments, additions ſhall be made of their eſtate or de- 
gree, or miſtery, and of the towns, or hamlets, or places, 
and counties, of the which they were, or: be, or in which 
they be or were converſant; arid if' by proceſs upon ſaid 
original writs, appeals, or inditments, in the which the 
addition be omitted, any utlagaries be pronounced, that 
they be void, fruſtrate, and holden for: none ; and that 
before the utlagaries pronounced,' the ſaid writs and in» 
dictments ſhall be abated by the exception of the party, 
where in the ſame the faid additions be omitted. Provi- 
ded always, that though the faid writs of additions perſo- 
nals be not according to the records and deeds, by the ſure 
pluſage of the additions aforcſaid, that for that cauſe they 
be not abated ; and that the clerks of the Chancery, un- 
der whoſe names ſuch writs ſhall go forth written, ſhall 
not leave out, or make omiflion of the ſaid additions as is 
aforeſaid ; upon pain to be punithed, and to make a fine 
to th2 Kiag, by the diſcretion of the Chancellor.” 
Repularity by the Common law, every natural man, 


having no name of dignity, ought to be named in all ori- 


ginals and other (uits by his chriſtian name and ſurname ; 
and that, before this a, ſufficed ; but if he had a name 
of inferior dignity (as knight, or banneret) he ought to 
be named by his chriſtian name and ſurname, and by the 
addition of his name of dignity. 2 n/t. 666. 

It there be a corporation of one ſole perſon, that hath 
a fee ſimple, and may have a writ of right, he may be 
named by the common law by his chriſtian name without 
any ſurname, as Fohn- biſhop of P. 2 {»/!. 666. If it 
be a corporation aggregate of many able perſons, as mayor 


| and commonalty, dean and chapter, the mayor or dean 


need not be named by his chriſtian name, becauſe ſuch a 
corporation ſtandeth in lieu both of the chriſtian name and 
ſurname. 2 [»/t. 1b, | 

The addition as well of the eſtate, degree, or miſtery, 
as of the town, hamiet, or place, ought by force of this 
aCt to be alledged in the firſt name; for an addition after 
the alias diftus is ill : As for inſtance, where the indict- 
ment was againſt 77”, R. otherwiſe called JL. R. of H. 
for without the alas difus there is no addition of the vill 
and if the party is not ſufficiently named in the firſt part 
the alias diftus cannot aid or help it. 2 nt. 669. 3 
Salk, 20. No addition 1s .neceſlary where proceſs of out- 
lawry doth not lie. 1 Satk, 5. 

Where there are ſeyeral defendants of different names, 
and the ſame addition, it is ſafeſt to repeat the addition of 
each of their names, applying it particularly to every one 
of them. 2 Hawk. 87. 

And where a father hath the ſame name and the ſame 
addition with a defendant being his ſon, the ation is 
abateable, unleſs it add the addition of the younger to the 
other additions ; but where 'the father is the defendant;,' it 
is ſaid that there is no need of addition of the elder. 
2 Hauk. 187. : 

Eſquire is a good addition; and the ſons of-all peers 
and lords of parliament in the lite of their fathers, are in 
law eſquires, and ſo to be named ; alſo the eldeſt ſon 
of a knight is an eſquire. 2 1»/t. 667, _ 

Gentlemen and gentlewomen are good additions ; and 
if a gentlewoman be named ſpinſter, ſhe miay abate and 
guaſh the writ or indictment. 2 Inf. 668. | 

Lord Coke ſays, he that hath taken any degree in either 
of the univerſities, may be named by that degree without 
queſtion, 2 Jn/?, "668. But this is doubted by others. 
2 Hawk. 187. | | 

A gentleman by reputation, that is neither gentle by 
birth, nor by office, nor by creation, but commonly called 
gentleman, and known by that name, is a ſufficient 
addition ; but 'if he be named yeoman, he cannot quaſh 
the indictment, 2 Inſt, 668, ROY OS 
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Clerk is a good addition of a leryen; 2 Luſt. 668. 


Yeoman and labourer are good additions, and are ap- 
4 only to the man, and not to the woman. 2 Hauk, 
1 99. | 

Widow or ſinglewoman, or (as ſome ſay) wife of 
ſuch a one, are all of them good additions of the eſtate 
and degree of a woman ; but no ſuch"like addition is good 
for the eſtate and degree of a man ; and ſpinſter is a good 
addition for the eſtate and degree of a woman, and per- 
haps alſo for that of a man, 2 Hawk. 188. 


The word mijtery in this ſtatute includeth all lawful. 


arts, trades and occupations, as tayl7r, merchant, mercer, 
pariſh cderk, [choolmaſter, huſbandman, labourer, and the 
like. 2 Haw. 188, | 
But ſervant, groom, or farmer, are not additions within 
this act, becauſe they are not of any miſtery; and cham- 
berer, butler, pantler, or the like, are additions of offices, 
and not of any miſtery or occupation. 2 1n/t. 668. 
Neither doth this at extend to unlawful practices, as 


extortioner, maintainer, thief, vagabond, heretick, and ſuch 


like. a Hawk. 188. 

If a man have divers arts, trades, or occupations, he 
may be named by any of them ; but if a gentleman by 
birth be a tradeſman, he ſhall not be named by his trade, 
but by the degree of gentleman, becauſe ic is worthier 
than the addition of any miſtery. And in general, a man 
ſhall be named by his worthieſt title of addition. 2 rl, 
668, 669. So: 

If there be two towns in a county of the fame princi- 
pal name, with different additions to diſtinguiſh them 
from one another, as Great Dale, and Little Dale, or 
Upper Dale and Lower Dale, and the defendant be named 
only of the principal town without any addition, as of 
Dale only, the defendant may plead that there are two 
Dales in the ſame county, and none without an addition. 


But if there be two towns of the ſame name in a county, 


without = addition to diſtinguiſh them, it may be ſuf- 
ficient in ſuch caſe to name the defendant generally of 
either of ſuch towns, without adding any thing to diſtin- 

uiſh it from the other. 2 Hawk. 189. | | 

If the defendant live in a hamlet of a town, it is ſaid 
to be in the election of the party to name him either of 
the hamlet or of the town. 2 Hawk. 189, 

But the addition of a pariſh, if there be two or more 
towns in it, is not good ; but if there be but one town, 
the addition of pariſh is good. 2 Jt. 669. 

The addition of the place of habitation of a wife, is 
ſufficiently ſhewn, by ſhewing that of the huſband ; be- 
cauſe it ſhall be intended that the wife lives where the 
huſband does. 2 Hawk. 190. | 

If the defendant lives in a place known by a ſpecial 


' name, and lying out of any town or hamlet, he may be 


well named of ſuch place ; but if he lives in any place 
known within a town or hamlet, it is faid to be {ate to 
name him of the town or hamlet. 2 Hawk. 189, 190. 

The addition of the eſtate, degree, or miſtery, ought 
to be as the defendant was of at the day of the indit- 
ment brought, and not /ate of ſuch a degree or miſtery ; 
but it is a good addition to name the defendant /ate of ſuch 


| a town or place, becauſe men do often remove their ha- 


bitations. 2 [nfl. 670. | 
Addoubozs, See Redoubozs. Te 
Adeling, or Etheling, from the Saxon A#delan, Signi- 


Fying noble, excellent, was a title of honour among the 
Angles, properly belonging to the King's children, and | 
| ſucceſſors of the crown. King Edward the Confeſlor 


being himſelf without iſſue, and intending to make Edgar 
(to whom he was great uncle by the mother's fide) the 
heir of his kingdom, gave him the ſtile and title of Ade- 
ling. It was uſual with the Saxons to join the word [ng ; 
which ſignified a ſon, or the younger, to the chriſtian 
name, as Edmundeling for the ſon of Edmund ; fo that Ade- 
ling ſignified the ſon of a king. Cowel. See more of this 
word in Spelman and Du Freſne's Gloſlaries, 

Ademption, or taking away of a legacy : This ariſes 
from a ſuppoſed alteration of a teſtator's intent, by calling 
in money due to him on bond, &c. that he had expreſly 
deviſed by will to another perſon. Facoh. See title 


Legacy, 


| to bring them to reaſon, 


A% 1. 


Ad inquirendum, Is a writ judical, commanding in. 
quiry to be made of any thing touching a cauſe depend. 
ing in the King's Court for the better execuuon of jut- 
tice ; as of ba/tardy, and the like. Cowel. Eo 

Adjournment, ( Adjournamentum ) 'The ſame with the 
French adjournement, and ſignifies derunciatio, or diei 
aictio, that is, an aſſignment of a day, or a putting off 
until anocher day and place. So adjournment in eyre in 
ſtat, 25 Ed. 3. c. 18. 1s an appointment of a day, when 
the juſtices in eyre mean to fit again ;z and adjournment 
hath the ſame fignitication in 2 Ed, 3. c. 11. 

The terms may be adjcurned to ſome other place, and 
there the King's Bench and other courts at J/:;/lmin/ter be 
held: And it the King puts out a proclamation for the 
adjournment of the term, this is a ſufficient warrant to the 
keeper of the Great ſea] to make out writs accordingly ; 
and proclamation is to be made, appointing all perlons to 
keep their day, at the time and place to which, &. 
I And. 279. 1 Lev. 176, | 

In the firſt year of King Car. 1. a writ of adjournment 
was delivered to all the Jullices, to adjourn two returns of 
Trinity term : And in the fame year Michaelmas term was 
adjourned: until Craſtins animarum to Reading ; and the 
King by proclamation ſignifed his pleaſure, that his courts 
ſhould be there held, Cro. Car. 13, 27. 

The court of King's Bench was adjourned to Oxf;rd on 
account of the plague ; and from thence to ///ind/7r ; and 
afterwards to Ye/tmin/ter again. 1 Lev. 176, 178. 

A term was adjourned, except only the two laſt re- 
turns, to Y/indſor ; thoſe two laſt terms cannot be held 
at We/tmin/ler by re-adjournment, becauſe by the firſt ad- 
Journment the day in court is the guarto die pot, and fo 
only pat of the return would be adjourned, which mult 
not be; and it was held that it could not. And therefore 
upon the guarto die poſt craſP Pur which was 6 Feb. the 
courts fat at J/:indſor, and heard ſome motions, and then 
read writs of adjournment of the laſt return to J//2/imin- 
ſter ; and accordingly the courts ſat at 1/:/*min/ier Oab. 
Pur. for it was ſaid that it is not requiſite to wait till the 
quarts die pot upon the ſecond adjournment ; and ſhould 
it be ſo in this caſe, the term would be ended before that 
day. Sid. 276. Pl. 2. Hill. 17 & 18 Car, 2. Sas 

n real ations in London, if a foreign plea be pleaded, 
it ſhall be adjarrned to the Common Pleas to be tried. But 
otherwiſe it is in perſonal aCftions. 4 Hen. 4. 12. See 
Bro, tit. Adjournment, | | 

If the judges of the court of King's Bench, &, are di- 
vided in opinion, two againſt two, upon a demurrer or 
ſpecial verdi&, (not on a motion) the cauſe muſt be ad- 
Journed into the Exchequer Chamber, to be determined by 
all the judges of England. 3 Med. 156. 5 Med. 335. 

After Jiffolution or prorogation of parliament, and af- 
ter adjournment for above fourteen days, aCtions may be 
proſecuted againſt perſons intitled to privilege, by flat, 
12 IF 3. c. 3. See titles Pwwgation, Privilege, 

Adiratus, Miſlaid, ſtrayed, or put out of the way. 
Adiratus, ſays Du Freſne, dicitur de re, non tam deper- 
dita, quam que non et ad manum. Galli egare dicunt, 


Bras. lib. 3. traft, 2, cap. 32. ſedt.2. Poterit enim rem 


ſuam petere ut adiratam, per te/iimonium proborum hominumy 


| et fic conſequi rem ſuam quamvrs furatam, Et hb, 2. cap. Ts 


feet. 5. $1 (res) petatur tanguam adirata, , 
Adjudication, (Adjudicario) A ſettlement by judgment, 
decree or ſentence ; the a&t of giving or pronouncing 


judgment ; a judgment, decree or ſentence, "This word _ 


is uſed in ſtat. 16 & 17 Car. 2.c. 10. Cowel, 

Ad jura regis, Is a writ that lies for the King's clerk 
againſt him that ſought to ejeR him, to the prejudice of 
the King's title in right of his crown, Reg. of Writs, 


fo. od a. Cawel. - 


Ad largum, At large: And there is 2itl at large, aſ- 
ſiſe at large ; to vouch at large, &c. Faceb. 

Adlegiare, Is to purge himſelf of a crime by oath, In 
the laws of King Alfred, in Brompt. Chron. c. 4. $1 ſe 
velit adlegiare, &c, cap. 13. Si accuſetur, inde adlegiet /e 
per ſexaginta hidas, &c, Covel, Du Freſne. 

Admeaſurement, (Admenſuratio) Is a writ brought 
for remedy againſt ſuch perſons as uſurp more than their 

It lies in two caſes ; 
one 
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ene is termed admeaſurement of dower, atmenſuratio dotis, 
where the widow of the deceated holdeth from the heic 
or his guardian, more in the name of her dower, than of 
ticht is belonging to her. Regi/?, Orig. 171. a, FN. 
B. 148. The other is, admeaſurement of paſture, admen- 
ſuratio paſiurz, Which lieth between thoſe that have com- 
mon of paſture appendant to their freeholds, or common 
by vicinage, in caſe any one or more of them do ſur- 
charge the common with more cattle than they ought. 
Reg. Orig. 156. F. N. B. 125. In the firſt caſe, the 
heir ſhall have this writ againſt the widow, whereby ſhe 
ſhall be admeaſured, and the heir reſtored to the overplus ; 
and in the laſt cafe, it may be brought againſt all the other 
commoners, and him that ſurcharged ; for all the com- 
moners ſhall be admeaſured, Termes de la ley, F. N.,B, 


25. | 

The heir ſhall have a writ of admeaſurement of dower, 
for dower afligned in the time of his anceſtor : And if an 
heir within age afſign unto the wife more in dower than 
ſhe ought to have, ©. the guardian in right may have 
a writ of admeaſurement. But if the guardian afligns 
dower more than ſhe ought to have, the heir, during his 
non-age, ſhall not have a writ of admeaſurement of dower, 
F.N. B. 149. | 

If the wife after aſſignment of dower do improve the 
land, and make it better than it was at the time of the 
aſienment ; an admeaſurement doth not lie of that im- 
provement. But if the improvement be by caſualty of a 
mine of coals or of lead, which are in the land, &c. which 
| had been occupied in the huſband's time, the doubt is 

' the more ; but ſhe cannot dig new mines ; for that ſhall 
bewaſteif ſhe ſodo. F.N.B. 149. | : 

The writ of admeaſurement of paſture is wicontiel, and 
ſhall be direted to the ſheriff, and not be returnable ; 
and is thus : | 


A writ of admeaſurement of paſture. | 
George the Third, &c. to the ſheriff of, &c. greeting. 
A. B. hath complained to us, that C. D. and E. F. have 
wnjuſily ſurcharged their common of paſture in, &c. ſo that 
they have in it more beaſ?s and cattle, than they ought to 
bave, and to them belongeth to have ; and therefore we com- 
mand you, that juſtly and without delay, you cauſe to be ad- 
meaſured that paſture, ſo that the ſaid C. D. and E. F. 
may not have therein more beaf!s and cattle than they ought, 
and to them it belongs to have, according to their freehold 
which they have in the ſame town ; and that the ſaid A. B, 
may have in that paſture ſo many beaſt and cattle as he | 
ought to have, and belongs to him ta bave ; that we may hear 
m more clamour thereof, &c. THE 


The writ of admeaſurement of dower is alſo vicontiel, 
and ſhall be direted unto the ſheriff, and ſhall not be re-_ 
turnable 3 and the form of it is thus : | 


A writ of admeaſurement of dower. 


George the Third, &c. to the ſheriff of, &c. A. the 
fon (or couſm] and heir of B. hath complained unto us, that 
C. who was the wife of the aforeſaid B. hath for dower 
more of the freehold which was of the aforeſaid B.'s ſome- 
time her "of way in N. than ſhe ought to have, and than 
belongs to her to have ; and therefore we command you that 
Juſtly and without delay you cauſe that dower to be admea- 

fured, fo that the aforeſaid C. may not have more for dower 
. of the inheritance of the aforeſaid A. than ſhe ought to have, 
and than belongs to her to have, according to her reaſonable 
dower ; and let the aforeſaid A. have of that dower that 
which he ought to have and belongs to him to have, that we 
may hear no more clamour thereof far want of right, &c. 


By flat. TWe/tm. 2. 13 Edw. 1. cap. 7. A Writ of ad- 
meaſurement of dower ſhall be granted to a guardian ; 
neither ſhall the heir when he cometh to full age be barred 
by the ſuit of the guardian, if he ſueth againſt the tenant 
in dower feignedly and by colluſion, but that he may ad- 

meaſure the dower after ; and as well in this writ as in 


| dian had been without remedy 
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ſhall be than hath been uſed bitherto , ſo that when ic 


is come unto the great diſtreſs, days ſhall be given, with- 
in which two counties may be holden; at which opert 
proclamation ſhall be made, that the defendant come in 


ſhall go fotward ; and if he do not come, and the procla- 
mation be teſtified by the ſheriff, upon the default they 
ſhall proceed to make admeaſurement. 

Before this at, if the heir within age, before the 
guardian in chivalry enters into the land, had aſſigned 
dower to the wite more than ſhe ought to have, the guar- 

for no writ of aqmea- 
ſurement of dower (being a real a&tion) lay for the guar- 
dian at the Common law. 2 It. 367. 

Stat. WWi/tin. 2. 13 Ed. x. cap. 8. Upon the ſecond 
overcharge of paſture, the plaintiff ſhall have remedy in 
this manner : If the admeaſurement were before the ju- 
ſtices, the plaintiff ſhall have a writ judicial, that the ſheriff, 
the parties being ſummoned, ſhall inquire of the ſecond 
overcharge, which if it be fourid, it ſhall be returned be- 


the jurors ; and the juſtices ſhall award to the plaintift 
damages, and they ſhall put into their eftreat the value 
of the beaſts which were put into the paſture after ſuch 
admeaſurement above the due number; and ſhall deliver 


ment be made in the county, a writ ſhall go out of the 
Chancery, that the ſheriff ſhall inquire of ſuch over- 
charge, and that of the beaſts put in above the due num- 
ber, or of the value of them, he anſwer to the King 
at the Exchcquer. And all writs de ſecunda ſuperonera- 
tone, that paſs out of the Chancety, ſhall be inrolled, 
and at the year's end the tranſcripts ſhall be ſent into the 
Exchequer under the Chancellor's ſeal. 

Adminiſtration, See Adminiſtrato!, | 

Adminilkratoz, (Adminifrator in Lat.) Is, in the 
ſenſe of our Common law, taken for one that hath the 
goods of a man dying inteſtate, committed to his charge 
by the ordinary, and is accountable for the ſame, when- 


Cowel. 


Under this head is conſidered, 


1. Statutes concerning adminiſtrators. 
2. Who are intitled to adminiſtration. 
3- By whom adminiſtration may be granted. 
4. Of diſtribution among lineal and collateral relations. 
5. Of bona notabilia, WE LE | 
6, Pleadings in ſuits by and againſt adminiſtrators, 


I. Statutes concerning adminiſtrators, 


| Stat. Weſt. 2. 13 Ed. 1. c. 19. A. D. 1285. Where- 
as after the death of a perſon dying inteſtate, which is 
bounden to ſome other for debt, the goods come to the 
ordinary to be diſpoſed ; the ordinary from henceforth 
ſhall be bound to anſwer the debts as far forth as the 
goods of the dead will extend, in ſuch fort as the execu- 


made a teſtament. | 0 Ss. 
Stat. 31 Edw, 3. cap. 11. (A. D. 1357) Where a man 
dieth inteſtate, the ordinarics ſhall depute the next and 
moſt lawful friends to adminiſter his goods, which depu- 
ties ſhall have ation to demand and recover as executors 
the debts due to the inteſtate, and ſhall anſwer alſo ta 
other to whom the ſaid dead perſon was holden and bound, 
in the ſame manner as executors, and ſhall be accountable 
to the ordinaries as executors. | | : 
Sat. 21 Hen. 8. cap. 5. ſef?. 13. In caſe any perſon die 
inteſtate, or the executors refuſe to prove the teſtament, 
then the ordinary ſhall grant adminiſtration to the widow 
or next akin, or to both, by diſcretion of the ordinary, 
taking ſucety for true adminiſtration. 


| $:. 4. Where divers perſons be in equality of kin- . 


dred, the ordinary is to be at liberty to accept one or 


, ® Writ of admeaſurement of paſture, more ſpeedy proceſs | 


| More, taking nothing for the ſame, as in probate of teſla« 
ments, 


at the day z at the which day, if he comes in; the plea. 


fore the juſtices under the ſeals of the ſheriff and of 


the eſtreats unto the barohs of the Exchequer, that they - 
niay thereof anſwer unto the King. If ſuch admeaſure- 


ever it ſhall pleaſe the ordinary to call him thereto; 


tors of the ſame party would have been bounden, if he had | 
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ments, ualeſs the goods of the deceaſed amount above | 


the value of an hundicd ſhillings. > 
S$t2t, 22 £3 23 Car. 2. cap. 10, ff. 1. All ordinaries 
and ccclchiaſtical judges, having power to comnilt adinini- 
{tration, ſhall upon their | granting adminittration of. in- 
teltates goods, take bonds with furctics, two or more, 
in the name of the ordinary, with this condition, v2z. 
The condition of this «ligation is ſuch, that if the with- 
in-bound:n A. B. admin!'//1 ator of all and fingular the goods, 
chattels and credits of C. De. deceaſed, do- make, or cauſe 
ro be made, a true and perfect inventory of all and ſingular 
the goods, chatte!s and credits of the ſaid deceaſed, which 
have or ſhall come to the hants, poſſeſſion, or knowledge of 
him the ſaid A. B. or into the hands and poſſeſſion of any 
other perſon, or perſons for him ; and the ſame jo made, do 


exhibit, or cauſe to be exhibited, into the regiſtry of 


cotert,. at or befare the day 0 next enſu- 
ing; and the ſame goods, chatiles- and credits, and all other 
the grads, chattles and credits of the ſaid deceaſed, at the 
time of his dzath, which at any time after ſhall come to the 
hands or poſſ:ſſton of the ſaid A. B. or into the hands and 
Prfſeſſion of any other perſon or perſons for him, do well and 
truly adminiſter according to law ; and further da make, or 
cauſe to be made, a true and juſt account of his ſaid admi-= 
niſtration, at or before the day of and all the 
reſt and reſidue of the ſaid goods, chattels and credits, which 
ſhall be found remaining upon the ſaid adminiſtrators ac- 
count, the ſame being fir/t examined and allowed of by the 
judge or judges for the time being, of the ſaid court, ſhall 
delruer and pay unto ſuch perſon or SR reſpedtively, as 
the ſaid judge or judges, by his or their decree or ſentence, 
purſuant to the true intent and meaning of this att, ſhall 
limit and appoint : And if it ſhall hereafter appear, that 
any laſt will and teſtament was made by the ſaid deceaſed, 
and the executor or executors therein named do exhibit the 
ſame into the ſaid court, making requeſt to have it allaved 
and approved accordingly, if the ſaid A. B. within boun- 
den, being thereunto required, do' render and deliver the ſaid 
letters of adminiſtration ( approbation of ſuch teſtament being 
firfl had and made) in the ſaid court ; then this obligation 
to be waid and of none effett, or elſe ta remain in full farce 
&nd virtue. | | 

$2. 2. The ordinaries, &c. may call ſuch adminiſtra- 
tors to account, and order diſtribution of what remaineth 
after debts, funerals, and juſt expences of all forts al- 
lowed, according to the laws in ſuch caſes, and the rules 


Hereafter ſet down 3 ſaving to. perſons aggrieved the right 


of appeal. | 


Se. 3. The cuſtoms of the city of London, and pro- 


vince of York, and other places, ſaved. 

Set. 4. The ſurpluſage ſhall be diſtributed as follows, 
UiZ. one third to the wife of the inteſtate, the reſidue 
among his children, and ſuch as legally repreſent them, 
if any of them be dead, other than ſuch children (not 
heirs at law) who ſhall haye any eftate by ſettlement of 
the inteſtate in his life-time, equal to the other ſhares, 


Children, other then heirs at law, advanced by ſettle- 
ments or portions not equal to other ſhares, ſhall have fo 
much of the ſurplulage as ſhall make the eſtate of all to 


be equal. But the heir at law ſhall have an equal part 


| in the diſtribution with the other children, without any 


conſideration of the value of the land which he hath by 
deſcent or otherwiſe from the inteſtate. 

YH LL If there be no children, nor legal repreſenta- 
tives of them, one moiety ſhall be allotted to the wife, 
the reſidue equally to the next of kindred to the inteſtate, 
in equal degree, and thoſe who repreſent them, 

Seft. 6. No repreſentation ſhall be admitted among col- 


| Jaterals after brothers and ſiſters children. And if there 


be no wife, all ſhall be diſtributed among the children ; 


and if no child, to the next of kin to the inteſtate in 


equal degree, and their repreſentatives, | 
8:82. 7. No ſuch diſtribution ſhall be made till one year 
fter the inteſtate's death ; and every one, to whom any 
7 wn ſhall be allotted, ſhall give bond with ſureties in 
the ſaid courts, that if debts afterxwards appear, he ſhall 
refund his retabls part thereof, and of the adminiſtrator's 
gharges. 
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Se. 8. In all caſes where the ordinary hath uſed to 
grant aJminiltration cam te/tamento annexo, he. ſhall conti- 
nue ſo to do. Made perpetuai, 1 Fac. 2. cap. 17. | 
Stat. 29 Car. 2. cap, 3. ſet. 25. The att of 22 & 23 
Car. 2. cap. 10. {hall not extend to the eſtates of feme 5, 
verts that die inteſtate, but that their huſbands may have 
adminiſtration of their perſonal eſtates, and recover ang 
enjoy the ſame as they might have done before the makin: 
of the {aid att. Made perpetual, 1Fac. 2.c. 179, * 

Stat, x Fac. 2. cap. 17. f. 6. No adminiſtrator ſhall 
be cited into court to render an account of the perſonal 
eſtate of his intcitate, otherwiſe than by an inventory 
thereof, unlels at the inſtance of ſome perſon in behalf 
of a minor, oz having a demand out of ſuch eſtate as a 
creditor, or next of kin 3 nor ſhall be compe}lable to ac- 
count before any: ordinary or judge. empowered by the 
_— of 22 & 23 Car. 2. cap, 10, otherwile than as afore- 
aid, © 

Sect. 7. If after the death of a father, any of his chil. 
dren ſhall die inteſtate, without wife or children, in the 
life-time of the mother, every brother and ſiſter, aid 
their repreſentatives, ſhall have equal ſhare with her, 

Sect, 8, The clauſe in the faid act of 22 & 23 Car. 2. 
c. IO. by which is provided, that that act ſhall not pre- 
judice the cuſtoms of the city of London and province of 
York, ſhall not extend to ſuch part of any inteſtate's 
eſtate, as an adminiſtrator, by virtue of his being fo, by 
pretence of any cuſtom.may claim, to exempt the ſame 
from diſtribution. | 


2. Who are intitled to adminiſtration. 


Before the ſtatute of J/:/m. 2. cap. 19. [See the pre- 
ceding ſ{cQion] The ordinary had the abſolute diſpoſal of 
inteſtates "eſtates z and as that ſtatute firſt ſubjected them 
to an aCtion at the ſuit of creditors ; ſo from thence they 
found, as Lord North obſerves, that what was before very 
beneficial to them, began to be very troubleſome, which 
| obliged them to put the adminiſtration into other hands, 
| taking ſecurity to ſave them harmleſs from ſuitss Raym. 
497» © | 
| But this method did not intirely free them from the 
trouble they had before ; for ſuch perſons, being looked 
upon as ſervants or attornies to the ordinaries, could not 
ſue for, nor gather in the initeſtate's eſtate. 2 1n/t, 397. 
Co. Lit. 133. 1 Roll, Abr, g0b., 

But they were caſed from this trouble by the ſtatute of 
31 £. 3. cap. 11. which ſee in the preceding ſeQion. 

But notwithſtanding this ſtatute, the widows of in- 
teſtates were often excluded, upon pretence that they had 
no right to adminiſter ; and therefore the ſtatute 21 Hen. 
8.c. 5. was made, See this act in the preceding ſeCtion. 

Hereupon the Common law was to judge who were 
the beſt friends ; and therefore if there were huſband os 
wite ; in default of them, fon or daughter ; in default of 
them, or their children, father or mother ; in default of 
them, brothers or ſiſters 3 in default of them, or their 
children, uncles or aunts, the ordinary was compellable 
to grant adminiſtration to them in their ſeveral orders, 
Raym. 498. | | * 

But as they had a liberty by the ſtatute of granting ad- 
miniſtration to the wiſe or next of kin, ſo alſo had they 


4 a liberty where there were ſeveral in an equal degree of 


kindred, to prefer whom they pleaſed ; which liberty they | 
made uſe of on pretence of avoiding confuſion, and was 
a matter of great advantage to their juriſdiction ; for 
hereby they choſe him that was moſt obſequious to them 3 
and when they called him to account, upon pretence of 
beſtowing the overplus for the good of the deceaſed's ſoul 
(a device in thoſe popiſh times to make profit for the clergy) 
they diſpoſed of the overplus as their own. Raym. 498. 
But it came afterwards to be ſolemnly reſolved, that 
the ordinary, after adminiſtration granted by him, could 
not compel the adminiſtrator to make diſtribution ; but 
it being very unreaſonable, that one perſon ſhould run 
away with the whole perſonal eſtate, tho' there were (e- 
veral others in equal degree of kindred with him ; this 
miſchief was remedied by the 22 & 23 Car. 2, [ſee the 
| preceding ſeRion] which allows. all thoſe who are Go 
eq 
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equal degree, to come in for a diſtributive ſhare, tho' one 


only, or tho' a creditor or ftranger takes out adminiſtra- 


tion. Hob. 191. Cro. Car. 62. Hob, 83. 1 Sid. 179. 


It ſeems to have been always holden, that the huſband 
was intitled to adminiſtration as beſt friend to his wife, 
within the words of the ſtatute 31 £. 3. but there being 
ſome doubt, whether ſince the ſtatute of 22 & 23 Car. 2. 
he was not obliged to make diſtribution amongt the reſt 
of her kindred, it was thought proper to ſettle this matter 
by a ſubſequent law, viz. itat, 29 Car, 2. cap. J. Jett. 
2c. which ſee in the preceding ſection. See 4 Co. 51. 6, 
1 Roll. Abr. 910. Co. Gar. 106. 1 Md. 231. 1 Show. 
351. Raym. 93. 1 S:d. 409. 

Alfo ſince the ſtatute 22 Car, 2, the ordinary may 
orant adminiſtration to the wife or next a-kin, at his 
election; but then ſhe muit have her diſtributive ſhare ; 
alſo the ordinary may grant adminiſtration quoad part to 
th2 wife, and as to the other part, to the next of kin; 
in which caſe neither can complain, fince the ordinary 
- need not have granted any part of the adminiſtration to 
the party Ing 1 $:4, 179. Raym. 93. 1 Shaw. 
251. I Salk. 36. | 
oy” there be tw, father and ſon, and the father 
dies inteſtate, the ſon ſhall have the adminiſtration, and 
not the grandfather, tho” they be both in equal degree as 
to nearneſs of kindred. 2 Fern. 125. ſaid arguendds, 

Sir Thomas Hinſon was poſſefled of Jands for years under 
{overal leaſes, and having ifſue //illam and Thomas, he, 
by his laſt will, made //4/ham his executor and re/iduary 
{e-atee, after debts and legacies paid z //7/liam married 
and proved the will, but dicd inteſtate before the debts 


ranted adminittration of the goods of Sir Thomas to his 
other fon Thomas, which he afterwards revoked, and 
granted it to the widow of William the intetate, trom 
which ſentence Thomas appealed, but was not relieved ; 
for per curiam, The adminiſtration was rightly granted 
to the widow. 2 Rl. Rep. 158. | 

The inteſtate's eltate conſiſted in leaſes for years, and 
other perſonal things, and after his deceaſe adminiſtration 


was granted to an alien, and adjudged good, becauſe he. 


hath not the eſtate in his own right, but 1n the right of 
the inteſtate Cro. Car. 8. | 


Prohibition to the ſpiritual court upon a ſuggeſtion, 


that they refuſed to grant the adminiſtration to the next 
of kin to the inteſtate, but to another z but the prohi- 
bition was denied, becauſe they are judges who is next 
of kin, Palm. 416. 

Prohibition was granted, for that the ſpiritual court 
would have granted adminittration of the goods of the 
wife to her brother, wnen her huſband was living, to 
whom of right it doth belong. Palm. 521. | 

The niece and the nephew are in equal degree to the 
" inteſtate, but where the niece cot adminittration, the 
nephew could not get it repealed ; for when the ordinary 
hath executed his power according to the ſtatute, he can- 
Not atterwards revoke it, Allen 56. 

The teſtator made two executors, who both died in 
his life-time, then he died, leaving two ſiſters, and the 
eldeſt got adminiſtration ; afterwards the youngeſt moved 
B. R. for a prohibition to repeal it, becauſe ſhe being in 
equal degree, ought to have an equal ſhare ; but it was 


enicd, becauſe if the adminiſtration was not duly granted, 


ſhe might bring an appeal. Style 147. | 
The plaintiff Davzs, as adminiſtrator to a feme covert, 


brought an action of debt upon a bond due, &c. the de- 


fendant pleaded, that adminiſtration of the goods of the 
. wife ought de jure to be granted to the huſband, who 
was then alive 3 and upon a demurrer to this plea, it was 
adjudged ill, for the plaintiff is rightful adminiſtrator till 
tis repealed. 1 Mod. 231. | 

Where admini/tration is granted to a legatee, he may. 
retain his legacy, tho' the adminiſtration is afterwards re- 
pealed upon a citation z but not upon. an appeal, becauſe 
in ſuch caſe it was void ab initto. 1 Vent. 219. 

The eldeſt ſon of Sir George Sands died inteftate z ad- 
miniſtration was granted by the prerogative court to the 
father, as next of kin ; his ſon's widow libelled to have it: 


repealed, and Sir George moved for a prohibition, and it 
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wad granted z becauſe the ſtatute 21 Hen, 8, gives the - 


ordinary power to grant 'it, as well to the next blood 
as to the widow; and here he hath executed that 
power, therefore he cannot repeal it, and grant it to 
another. Raym. 93. | bo AAA: £1 bf | 

vince the making this ſtatute 22 & 23 Car, 2. a man 
died inteſtate having one ſon, who likewiſe died inteſtate; 
and adminiſtration of goods was granted to the next of kin 
of the father, becauſe there being but one child, there can 
be no di/{r1bution ; and fo this is a caſe out of the ſtatute, 
and therefore the ſon is to have the whole at Common 
law ; but it hath been otherwiſe adjudged fince that time, 
(viz. ) that by this ſtatute of diſtribution of inteſtates 


eſtates, a right is veſted in one child, where there is one 


and no more, (viz.) a right to ſue for the eſtate ; and by 
conſequence, it he die, before the eſtate is recovered and 
actually in his poſſeffion, it muſt go to his adminiſtrator, 
and not to the adminiſtrator of the father, Bunhill v,; 
Newton, 35 Car. 2. Palmer v. Allcack. 3 Mod. 5B. 

50 where a perſon died inteſtate, leaving two, who were 
next a-kin, in equal degree to him, one of them died in- 
teſtate within the year, and before diſtribution ; adjudged, 
that an intere/# was veſted in him, and his next of kin 
{ſhall have adminiſtration, like the caſe of a re/iduary /2- 
gatee dying before probate of the will, (v:z.) his next -of 
kin ſhall have the adminiſtration, and the next of the 
teltator. Show. 25, l 

Adminiſtration was granted to the grandmother ; and 


the aunt moved for a mandamus, but it was denied; for 


ſhe is as near of kin as the aunt, or rather nearer, becauſe 


ſhe is in the right line aſcending. 1 Sa/k. 38, 39. 
and legacies were paid ; the judge of the prerogative court | 


So where *tis granted to a wrong: perſon, 'tis not void 
(as 'tis where 'tis granted in a wrong dioceſe) but voidable 
only ; for if it was void, there would be a nullity in all 


| the acts of the adminiſtrator ; but the law is otherwiſe; 


ſo if *tis granted to a creditor of the inteſtate, and after- 


wards repealed at the ſuit of the next of kin, and granted 


to him ; in ſuch caſe. the creditor may retain againſt the 


rightful adminiſtrator, and his diſpoſal of the goods, even _ 
after a citation, and till the ſentence of repea}, ſhall be 
good, 1 Salk. 38. 


T7. $8. died inteſtate, without: child or kindred, the 
plaintiff procured letters patent, and adminiſtration was 
committed to the patentee, which is the uſual courſe in 
ſuch caſes; the defendant enteieJ caveats by reaſon thereof, 
putting the plaintiff to charges ; he brought an aCtion on 
the caſe againſt the detendant ; and upon demurrer to the 


declaration it was adjudged, that till adminiſtration granted, . 


tne property of the goods was in the ordinary, and that 
the plaintiff had neither jus in re, nec ad rem, that the 
appointment by letters patent was but a recommendation, 
and that the granting adminiſtration to the patentee was 
rather of reſpect to the King, than of right ; for notwith- 
ſtanding the opinion in Hen/lee's caſe, adminiſtrations ge- 
nerally belonged to the b1/hop, and the inſtances of fome 
lords of manors granting them, is not a proof to the con- 
trary. 1 Salk. 37. | 
An adminiſtrator, during the abſence of F. $8. (who is 


| executor) brought an aCtion of debt on a bond, but did not 


aver in his declaration, that . S. was abſent ; 'tis true, 
he need not aver where he was abſert, for it ſhall be in- 


tended to be beyond ſea ; but he muſt aver that he is ab- 


ſent, which being omitred,. the declaration was held ill. 
I Salk, 42. Sec 2 Salk. 751. the pleadings, | 

A feme ſole had divers debts owing to her by ſpectalty ; 
ſhe marries, and the bonds not being put in ſuit during the 
overture, ſhe died, and her huſband was ſued in the ſpi- 
ritual court by her brother, to make diſtribution by vir- 
tue of the ſtatute 29 Car. 2. cap. 35. and the queſtion 
was, whether a feme covert was intended by rhat ac, 
which provides only where the huſband dies inteſtate, and 
a married woman can never die inteftate within the 
meaning of this ſtatute, becauſe it provides, that the or- 
dinary Nall take a bond of the adminiſtrator, if it appear 


that the deceaſed made any will, which a feme covert 


cannot do without the conſent of her huſband, therefore 
adminiftration of the wife's eſtate ſhall go to him, 2 
Md. 20, | EO ALTS; | 
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In a p1oibition the eaſe was, the brother died inteſtate, 
_— one ſiſter, an infant, whoſe great. grandmdther 
was aligned her guardian, and thereupon ſhe obtained ad- 
miniſtration durante minori etate ; and now the plaintiff 
in the prohibition, who was the grandfather to the infant, 
ſuggeſted, that the adminiſtration was granted by ſurprize, 
and that he being near of kin, adminiſtration ought to be 
ranted to him : Sed per curiam, Tis not material who 
all be adminiſtrator, for it being durante minori etate, 
he hath no power over the eſtate ; but ſince the ordinary 
hath an original power in this caſe, and this being a ſpecial 


adminiſtration, when he hath once executed that power, 
he ſhall not repeal it. 3 Mod. 23. 


3. By whom adminiſtration may be granted. 


A bond was made in Treland to R. B. of London, who 
dicd inteſtate in London, and there the bond remained at 
his death ; a b1/hop of Ireland granted adminiſtration to the 
ſon of the inteſtate, who releaſed the debt; afterwards ad- 
miniſtration was granted by the prerogative court here to 
the widow, who brought an action of debt againſt the 
obligor and recovered the debt, becauſe the firſt was a 
wrong adminiſtration, for it ought to be committed b 
the ordinary where the bond was at the inteſiate's death, 


and not by the ordinary where the debt did at firſt ariſe. | 


Dyer 303. | | 
The granting adminiſtration is a power annexed to the 
perſon of a biſhop, and is not local ; for a biſhop of [re- 
land being in England, may grant adminiſtration here of 
any thing within his dioceſe in [re/and. Gedb. 33. 
The plaintiff declared on an adminiſtration committed 


_ to him by the dean of Litchfield, and did not fay by what 


authority, or that he was /oct ordinarius; and this was 
held ill. Cys. Elrz. 791. 

An adminiſtrator declared on an adminiſtration per 
Andrew Vane ſacre theologie doftorem, and did not fay, 
loct iftius ordinarium, or cut de jure pertinuit, &c, this was 


| held ill after a verdict. Cro. Eliz. 431. 


An adminiſtrator declared on an adminiſtration de boxis 
on, granted to him by the ſteward of the manor of Manſ- 


feeld, Tc. cur commuſſes adminiſtrations illius de jure perti- 


nuit, and concludes with a profert hic in curia, and this 
was held good. Cro. Eliz. 102. | 

Leſjee for years died poſſeſſed of ſeveral leaſes of ſeveral 
lands in the dioceſe of York, and in a peculiar in the ſame 
dioceſe, having deviſed thoſe leaſes to his ſon, and made 
his daughter an infant executrix ; the mother took out ad- 
miniſtration in the peculiar where her huſband died, and 
this was durante minor: etate of the infant executrix ; ad- 


judged, that there ought to be two adminiſtrations granted, 


one by the pecultar, and the other by the archbiſhop of 


York, and he ſhall not have a prerogative in both places, 
| becauſe this peculiar was derived out of his juriſdiction, 


but hath now a proper juriſdiction by itſelf, Cre. El:z. 718. 
It hath bcen held, that odeiniflration may be granted 
by the delegates, in Godbilt; but later reſolutions are 
otherwiſe, for that court hath only authority corrigere & 
un exequi. 2. Bull. 2. 
Adminiſtration was granted by the biſhop of Bri/tel, 
ED had bona ntabilia; and after- 
wards the prerogative court granted adminiſtration to an- 
other, who brought treſpaſs againſt the firſt adminiſtrator 
for taking the goods; it was objected, that it would be 
Hard to make him a treſpaſſor, becauſe the granting admi- 
nitration doth belong to the ordinary mero jure, and 'tis 
probable, that neither he nor the party did know, that 
the inteſtate had bona notabilig ; but the court held, that, 
becauſe the firſt adminiſtration was void, therefore the 
adminiſtrator was a treſpaſſor, 2 Leon, 155. | 
The commiſſary of the biſhop of Norwich being in 
Londin, granted adminiſtration there ; and it was held 
good, becauſe the power is not local, but follows his 
perſon. Godb. 342. 
Aſſumpſit by an adminiſtrator, and upon oyer of the 
letters of adminiſtration it appeared, they were granted by 


| Tho, Taylor, a bachelor of divinity, and commiſſary of the 


viſhip of London ; the detendant pleaded, that adminiſtra- 
tron was granted to him under the ſeal of the vicar general, 
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| and alſo pleaded the ſtatute 37 Hen.” 8. by which *tis et. 


aCted, that a de&or of law may be a commiſſary, but that 


Tho. Taylor was a mere layman, and not der legis civilis, 


&c, but adjudged, that the adminiſtration granted to the 
plaintiff was gond, untill avoided by ſentence. Poph, 31, 


Where an adminiſtration granted by the ſpiritual en - 


is affirmed upon an appeal to the arches, the ſame is uſu. 
ally remitted to the ſpiritual court ; but if the admini. 
ſtration is repealed upon the appeal, in ſuch caſe, that 
court where the repeal was, ſhall grant adminiſtration 4- 
10, and not the ſpiritual court, becauſe by the repeal 
their juriſdiction is gone as to this caſe, fo likewiſe upon 
an appeal to the delegates, if the adminiſtration is re. 
pealed, they may grant adminiſtration de novo. Latch 
N | 


An adminiſtrator declared on an adminiſtration granted 


by king Charles, without ſaying, debit9 modo, and hell 


good. Allen 53. 


It regularly muſt be granted by the biſhop of the dioceſe 
where the party dies, and in ſuch caſe "tis ſufficient fox 
the plaintiff to ſay, that it was granted to him by the 
biſhop /oct i/lius rr dinarium ; if he doth not ſay by whom 
it was granted, but only, that debito modo commiſſa fuii, 
this is nought upon a demurrer, but good after a verdict, 
Style 282. 


| "The authority of an archdeacin need not be ſet forth, 


becauſe he is oculus epiſcopi, and is to grant adminiſtration 
jure ordinaris, Style 54. | | 

An adminiſtrator declared on an adminiſtration com- 
mitted to him by R. B. archdeacon of Norfolk, and did 
not ſay {:c: i/tius ordinarium ; and held good. 87d. 302. 

The defendant ſet forth, that adminiſtration was granted 
to her by the commiſlary of the biſhop of Litchfield, legi- 
time conſlitutum,z ang held good. 1 Lutiv. g. 

An adminiſtrator dec]ared on an don granted 
to him per H. Lewen, vicarum generalem in ſpiritualibus 


epiſcopi Roffen', without ſaying, {a iſlius ordinarium,. 


and held well, for ſuch a vicar amounts to a chancellor, 
1 Lutw. 408. | 


Covenant againſt Huſband and wife, adminiiratris of 


her ficſt huſband, upon a leaſe made to him, wherein he 


covenanted net to affign 1t without leave of the leſſor ; and 


the breech was, that he did aflign it without leave, fo 


that the inteſtate in his life time did break the covenant, 
and the defendant alſo after his deceaſe dum ſola futt (to 
whim adminiſtration of her huſband's gacds was committed) 
and likewiſe the huſband and wife did the like after their 
marriage ; upon demurrer to this declaration it was ob+ 
jected, that the plaintiff ought to ſhew by wwhom admint- 
flration was committed to the wid;zw, and by what autho= 


| rity; 'tis true, if the admin/Aratrix had been plaintiff, this 


had been a teaſonable objection, but as ſhe was a defene 
dant in this 2Qtion, *tis unreaſonable, that the plaintiff, 
who was a mere ſtranger to the proceedings, ſhould ſhew 
by whom, and by what authority it was granted. 1 Lutu. 


Ruled by the judges, that where a man dies inteſtate, 
having goods in ſeveral peculiars, the granting of admi-. 
niſtration is in the metrepolitan, and not in the 9r4inary, 
1 Lev. 78. | | | 

If granted by a peculiar, the plaintiff muſt ſhew by 
whom, and muſt add ci commiſſio adminiſtrationis pred 
de jure pertinet. 1 Salk. 38, | 

An adminiſtrator heres on an ——— by the 
official of the biſhop of Carliſle, without ſaying /oc: 7/1145 
xo th and LE a demurrer this was held good. 
2 Med. 6s. | 

Adminiſtrator, durante minori etate cum teflaments ane 
nexo, was plaintiff, but did not ſet forth, that admini- 
ſtration was committed to him, and yet he concluded 
with a profert hic in curia literas teſlamentarias ; this was 


held ill, and not cured by a verdict. T. Fones 193- 


Adminiſtration granted by an official of a peculiar dee 


bits modo commiſſa, without averring cut de jure c:mmiſſis 
adminiſflrationis in hac parte pertinea, held good, and afe 
firmed in error upon this difference, (viz.) where the 
power of granting adminiſtration is by ſpecial commiſſion 
from the ordinary, as by his chancellor, &c, there it muſt 
be averred, he had juriſdiftion ; þut where the power - 
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by office or privilege, as by a commiſſary of official, it need 
not be averred, becauſe the office imports the power as 


incident to it, and the law takes notice of the office. | 


alk. I, | | | | 
: | I out to be granted by the b:/hop of the dioceſe where 
the party dies, and therefore where the plaintiff declared 
on an adminiſtration granted by the biſhop of London, the 
defendant pleaded in bar, that the inteſtate at the time of 
his death, was reſident in the dioceſe of /Y. and this was 
held a good plea. 1 Salk, 37. OE 

By the ſtatute 16 & 17 Car. 2. cap. 8. The omiſſion 
of ſetting forth by what authority the adminiſtration is 
oranted, is cured by a verdict; as for inſtance, an admi- 
niſtrator declared, that adminiſtration was granted to 
him by //. R. ſurrogate and official of D. D. prebendary 
;f the prebend of C. and did not ſay, cut admini/tratio de 
jure pertinet 3 this was aided by a verdict, 4 Md, 113. : 

Debt by an adminifirator, &c. and in concluding his 
declaration, he alledged, that adminiſtration was granted 
to him by the archbiſhop of Canterbury apud caſtrum Ebo- 
rum ; upon 101 et fattum pleaded, the plaintiff had a ver- 
dict, and it was moved in arreſt of /judgmenf, that the 
eranting adminiſtration was a judicial act, and it appear- 
in2, that it was granted by the archbiſhop of Canterbury 
out of his province, it was therefore void ; but adjudged, 
that 'tis only a miniſterial act, becauſe the ordinary is di- 
rected by the ſtatute, to grant it. 1 Lutw. 533 


Debt by an adminiſtrator on an adminiſtration granted 


to him by the biſhop of L. the defendant pleaded in bar, 
that the inteſtate at the time of his death, was reſident in 
another dioceſe ; and upon a demurrer this was held a good 
plea. 1 Salk. J7. | 

| Debt by an adminiſtrator, to whom adminiſtration 
was committed deliro m:do by T, C. maſter of arts, c:m- 
miiffary or official of a peculiar legitme fulcat” ; upon a de- 
murzer to this declaration, it was objected, that the court 
could not take notice that every peculiar had a right to 
grant adminiſtration, and therefore the plaintiff ſhould 
have ſet forth the power, (wviz.) cut de jure conmiſſio ad- 
miniſtrationts in hac parte pertinet ; but adjudged, that 
every peculiar hath a power of granting adminiſtration, 
for they have a ſpecial ordinary for that purpoſe, and all 
the cafes relating to this matter may be thus reconciled, 
{viz,) that wherever the power of him who grants admi- 
niſtration is by commiſſton, his authority muſt be averred, 
(Viz) cut juriſdiftio in ea parte pertinuit : thus admini- 
{tration granted by T, 9. theologie profeſſorem, or per D. G. 
d:canum de 8. or per R. G. chancellor of Cheſter, is naught ; 
becauſe all theſe are by ſpecial! commuſſion under the biſhop ; 
but where adminiſtration is granted v:rtute 9fficii, there 
the plaintiff need not aver the authority of the perſon 
efanting, becauſe the office itſelf imports a power to grant 
it; thus, where the plaintiff declared on an adminiſtra- 
tion granted to him per abbatem de T/eſtm' loci iftrus ordi- 
naarmm ; this is good, becauſe the word ordinary implies 
'uch 4 power ; the like of a commiſſary of a biſhop, be- 


cauſe the law knows every commiſſary muſt have that 


power ; fo likewiſe per R. I. officialem epiſcopi ; fo per 
AT. R. archidiaconum, good. 1 Salk. 40. 

The plaintiff, as adminiſtrator to Thomas Rider, brought 
an ation of debt on a bond for 40o/. and ſets forth, that 
the adminiſtration of all his goods, not exceeding 40/. 
was granted to him by Dr. Cartwright dean rural of Frad- 
/Dam, within dioceſe of Che/ter, who had a gy juriſ- 
dition ; the defendant pleads, that the inteſtate, Thomas 
Rid:r, had goods aboye the value of 40/. (viz. of the 
value of gol. at Fradſham within the dioceſe of Cheſter, 
and that the official of. the biſhop had granted adminiſtra- 
flon to 8, D. and traverſed, that the dean rural had an 
Power to grant adminiſtration, Ec, this plea was held 
ill upon a demurrer, becauſe the defendant had not al- 
ledged, that Fradſham was within the peculiar, for if it 
was, then the inteſtate having above 40/. there the dean 
rural had no power to grant adminiſtration ; now it not 
appearing, -whether Fradſham was within the peculiar or 
tot, but only, that it was in the dioceſe of Che/ter, then 


the dean rural may grant adminiſtration in his peculiar, 


where the value doth not exceed gol. and where it doth 
exceed that value gut of the peculiar, the biſhop may grant 
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anothet adminiſtration, and both may ſtand, 8 Mad. 
423+ 

| 


4. Of diſtribution among lineal and collateral relatiotis. 


By the ſtatute 21 Zen, 8. the ordinary upon granting 
admithiſtration, is to take ſecurity, that the adminiſtrator 
ſhall truly adminiſter the goods ; and this was uſually done 
by a bond, in which this clauſe was inſerted, (viz.) that 
after debts paid, the ſurplus ſhould be diſtributed as the or- 
dinary ſhould direft ; and accordingly they direted the di- 
ſtribution according to the courſe of the Imperial law, 
with which the Common law agreeth in this mattet (7. e.) 
to the wife and children, and where there were none, 
then to the next of kin in a natural order of ſucceſſion ; 


and when they began to break that order, then this clauſe 


was conteſted, firſt in the caſe of Toker and Lean, where 
Lord Hobart was of opinion, that after adminiſtration 
was granted, the adminiſtrator had a property in the ſur- 
plus, after debts paid. Hob. 83. | 
- But in Levar's caſe it was adjudged, that after admini- 
{tration granted, the adminiſtrator had an abſolute pro- 
perty in the goods, and that the ordinary having executed 
his power, he had nothing farther to do. Crs. Car. 201. 
But now by the ſtatute 22 & 23 Car. 2. c. 10. the 
ordinary is to take a bond, with ſureties, in his own 


| name, with a condition particularly mentioned in this ſta- 


tute,: the ſubſtance whereof is, to exhibit a true inven- 
tory of the goods, and truly to adminiſter the ſame ac- 
cording to Jaw ; to account before the ordinary, and to 
pay the reſidue as he ſhall dire, but purſuant to the true 
meaning of the ſtatute, v:z. after debts, funerals, and 
juſt expences allowed, then to diſtribute the ſurplus, as 
the ſtatute direts, See ſed? 1. of this title, 

Since this ſtatute a man died inteſtate, without any 
wife or child, and the queſtion was, whether his ſiſter of 
the half blood ſhould have a diſtributive part with the 
brother of the whole blood? It was adjudged that ſhe 
ſhould ; for the ſtatute made no alteration in ſuch caſes, 
and before the ſtatute was made, the Common law made 
no difference between the whole blood and the half blood 
as to this matter ; 'tis true, the ſurplus is to be divided 
amongſt the _—y kin in equal degree ; now, ſhe who is 
of the half blood, is next of kin to the inteſtate, as well 
as he who 1s of the whole blood, for tho' 'tis only the 
half, *tis the ſame blood with the whole, but not ſo much 
of it. 1 Md. 209. 

Repreſentatives amongſt collaterals, even before the 
making the ſtatute of 22 & 23 Car. 2. c. 10. were al- 
ways rejected in thoſe of remote degrees, becauſe the kin- 
dred might be branched out amongſt ſo many perſons, and 
the eſtate divided into ſo many parts, that very little be- 
nefit would accrue to them; and tho?” repreſentations 
_— lineals are allowed in remote degrees, yet, even 
in ſuch caſe the diſtribution is to be made per /tirpes, and 
not per capita, for the reaſon before mentioned, But 
now by the ſaid ſtatute *tis expreſly enacted, that there 
ſhall be no repreſentation amongſt collaterals after brothers 
and fiſters children, that is, the brothers and ſiſters of the 
inteſtate, and not brothers and ſiſters of children of an 
collaterals, It is true, it hath been otherwiſe adjudged ; 
as for inſtance, a man died inteſtate, and his next of kin 
were two aunts, but one of them died before him, and 
left two children, and adminiſtration being granted to the 
ſurviving aunt, ſhe was ordered to diſtribute a ſhare to 
them, and ſuch a ſhare as their mother would have, if 
ſhe had been living ; but this was contrary to the opinion 
of the chief juſtice North, who would not allow repreſen- 
tations amongſt collaterals ſo remote, Raym. 496. 


5. Of bona natabilia. 


If a man hath goods to the value of 5. in one dioceſe, 
and a leaſe in another, this is a chattel ; and tho' 'tis not 


properly movables or goods, yet it ſhall make bona nota- 
bilia, 1 Roll, Abr. gog. | | 


If a man die inteſtate in one dioceſe, and have a bond 
in another, in ſuch caſe adminiſtration muſt be in the prg- 
rogative court, becauſe the debt doth not follow the perſon, 


but 
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but 'tis a debt where the bond was at his deceaſe, Cro, | 


Eliz. 472. 


If a man dies in one dioceſe without any goods there, | 
but hath bna! notabilia in another diocele, in ſuch caſe the | 


right to grant adminiſtration is in the archbiſhop, becauſe 
he hath a general juriſdiction. Cro. Elz. 457. 

[f the archbi/hop grants adminiſtration on a pretence of 
bona notabilia, when in truth the inteſtate had none, this 
is not void, becauſe of his general juriſdiction, but *tis 
voidable ; but if a biſhop grant admini/tration when the 
inteſtate had bona notabilia, *tis void, becauſe he hath no 


juriſdiction out of his dioceſe. 5 Rep. 30. 


But it hath been held, that ſuch an adminiſtration is 
not void, becauſe of common right the ordinary 1s to 
rant adminiſtration, and that neither he or the perſon 
to whom 'tis granted may know . that there were bona no- 
tabilia, 2 Leon. 155. | 

If there are two adminiſtrations, one by the metropolitan 
and the other by the b:/b5p, if there were not bona notabi- 
lia, the prerogative adminiſtration ought to be repealed. 
Cro. Eliz. 283, 315, 457» | 

Indebitatus aſſumpſit, &c. againſt an executrix, who 
pleaded in abatement, that her huſband died znte/?ate, but 


did not ſay, in what dioceſe, and that he had bona netabilia | 


in ſeveral dioceſles, but did not ſet forth where, and that 
adminiſtration was granted to her by the prerogative court, 


{o that ſhe ought to be ſued as adminiſtratrix, and not as. 


executrix, and averred her plea ; upon a ſpecial demurrer 
this plea in abatement was held 1]l ; for where a defendant 
adminiſtratrix pleads either in bar or abatement, {he mult 
ſet forth in what dioceſe her huſband died, and where he had 
bona notabilia, that it may appear the prerogative admi= 
nitration was well granted. 5 Rep. 33. w 

Debt by huſband and wife as adminiſtratrix, ſetting forth, 
that alminiltration was granted to her by the bi/hsp of Ro- 
cheſter ; the defendant pleaded, that adminittration was 
oranted to her by the dean and chapter of Canterbury, ſede 
vacante, for that the inteſtate, at the time of his death had 
bona notabilia in diverſis dicceſibus provinug Cantuar, now 
in the firſt reſolution in this caſe it was held, that becauſe 
the defendant did not ſet forth any certainty where the in- 
teſtate had bona notabilia, but only in diverſis diceceſibus 
provincie ; therefore it ſhall be taken, that adminiſtration 
was granted by that ordinary where he had not bona nota- 
bilia, becauſe every plea tſhall be taken in the ſtricteſt 
ſenſe againſt the pleader ; however, if the inteſtate had bona 
notabilia, &c. the adminiſtration in an inferior dioceſe, is 
not void, but voidable. 8 Rep. 135. | 

If a man dies, leaving b9na ntabilia in both provinces, 
there muſt be ſeveral adminiſtrations. Hard. 216. 

If the inteſtate leaves goods in ſeveral peculiars, the 
archbiſhop of the province hath the right to grant admi- 
niſtration. 2 Lev. 86. h 

Debt upon a bond to fave the plaintiff harmleſs, &:. the 
defendant pleads, 197 —_— the plaintiff repliec, 
that one JYyun had obtained a judgment againſt him in 
London, and that he died inteſtate, and that adminiſtration 
of his goods was granted by the b:/hop of Lincoln to one 
I. G. and that he paid the money to the adminiſtrator ; 
and upon a demurrer to this replication the defendant 
had judgment, becauſe plaintiff alledged he paid the mo- 
ney to the adminiſtrator, when in truth he had no autho- 
rity to receive it, for the adminiſtration granted by the 


biſhop of Lincoln was void, becauſe the inteſtate obtained 


the judgment in JYe/tminſler. 1 Lutw. 399. 

It is more certain to plead, that the inteſtate had 
bona notabilta in diverſis dicceſtbus within the province of 
Canterbury, (viz.) at We/tmin/ter in the county of 1M:d- 


 Aleſex and dioceſe of London, and at 8', Edmund/bury within 


the dioceſe of Norwich ; in this caſe the adminiſtration was 
granted by the archdeacon of Sudbury. 2 Lutw. g85. 
Debt againſt the defendant as executor to Fohn White ; 
who pleaded, that John J/hize did make a will, but did 
not make him (the defendant) executor, but that he had 
bona notabilia in ſeveral dioceſes, and that the archbiſhop 
of Canterbury granted adminiſtration to him, and con- 
cluded in bar ; to which there was a demurrer, and the 
plea was adjudged ill, becauſe this was a plea only in 
abatement, and the coacluding it in bar made it il! ; be- 
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ſides, he did not expreſsly alledge, that Yohn IVhite died 


im (the defendant) executor by that will ; which ma 
e true, and yet he might be made executor by a codicil; 
ſo the plaintiff had judgment. 1 Med. 239. 

Where there are bona notabilia in ſeveral dioceſes both 
in the ſame province, the prerogative hath the right of 
granting adminiſtration, Salk. 39. 

Adjudged, that debts upon ſimple contra? are perſonal, 
and adminiſtration thereof muſt be granted by the ordi- 
nary where the nte/tate dies; fo if he have two houles in 
ſeveral dioceſes, and uſually lives in one, but ſometimes in 
the other, and being there for 'a few days, he dies, admi- 
niſtration of his perſonal eſtate ſhall be granted by the 
biſhop of that dioceſe where he died. 1 Salk. 37, 

Adjudged, that whzre there are bona notabilia in twwy 
dioceſes in the ſame province, there muſt be a prerogative 
admmiflration ; and where there are bona netabilia in ome 
dioceſe in one province, and in another dioceſe in another 
province, there muſt be two prerogative adminiſtrations. 
I Salk, 39. = 


6. Pleadings in ſuits againſ8 adminiſtrators. 


Debt againſt an aJminiſtratrix, who pleaded that F. $. | 
| had obtained a judgment againſt her for 1007. and that ſhe 
 plene adminiſ{ravit, and had not goods of the inteſtate in 


her hands at the time of the original writ brought, nor 


at the time of judgment, nec unquam poſtea, preterguam 
bona & catalla non attingentia ad 51. It was objcCted againit . 
- this plea, that it did not ſet forth the certain value of the 


goods, and that it was repugnant, becauſe the defendant, 
after he had pleaded plene adminiſtravit, confefled that 
there was 5/. not adminiſtred ; but it was anſwered and 
adjudged, that it was only matter of form to aſcertain the 
value of the goods, and that the ſubſtance of the plea was, 
that the defendant had not above 5/7. to ſatisfy the demand 


of 1007, ncither is this plea repugnant; for the three firſt 
adverbs, nec unquam poſtea, relate as well to the time of 


the original writ brought, as to the time of the judgment, 
and the next adverb, preterguam, explains the whole ; 
ſo that the ſenſe is, that the defendant, after the writ 
brought, and judgment obtained againſt her, had never 
any of the inteltate's goods, except goods not of the va- 
lue of 5/1. and if fo, then plene admini/travit before that 
time, excepting thoſe goods, Hob. 133, 218. 

The teſtator owed 50071, on ſpecialities, and 5001. more 
on ſimple contra#?, and having deviſed 4001. in legacies, 
and made an executor durante mnori etate of his fon, he 
died, leaving a perſonal eſtate to the value of 2000 /. the 
executor paid 14007. in diſcharge of the ſaid debts and le- 
gacies, and accounted with the nfant, when he came of 
age, and upon payment of g1/. re/iduum to him, had a 


releaſe, afterwards an action was brought againſt him by 


one of the creditors of his teſtator, and upon pleading 
plene adminiſtravit the jury found, that he paid the debts 
and legacies as aforeſaid, and that he delivered up all the 
reſidue of the perſonal eftate of the teſtator to his executor, 
when he came of age : It was objected againſt this verdi, 
that it did not maintain the plea of pleye admini/iravit, 
becauſe here were aflets delivered over to the executor, 
and this plea 1s never proper, but where all debts are paid 
as far as there are aflets ; but it was adjudged good, for 
where-ever the executor Jawfully diſcharges himſelf of the 
teſtator's eſtate, he may plead this plea. 1 Md. 174. 

Where the defendant pleads plene admini/travit, to an 
aCtion of debt on a bond, the debt is admitted by that plea ; 
and if the defendant give evidence, that he paid a debt on 
another bond, owing by the teſtator, he muſt prove that 
the bond was ſealed and delivered ; but ſuch a plea to an 
action of debt upon ſimple contra# is good, if the defendant 
prove the payment - of the debt, for where there is no 
Songs "tis good adminiſtration to pay any debt, Shay. 

I, 

Aſſumpfit againſt an adminiſtrator, who pleaded, that 
on ſuch aday the inteſtate entered into bond to F. S. to 
pay 401. at Michaelaeas next enſuing, and that flere ad- 
munt/lravit all the goods of the ſaid inteſtate's preterguam 
to ſatisfy that 40/7, and upon a demurrer it was adjudged 

| a good 


him ( 3 he only ſays, he made a will, but did not make 
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a good plea ; for tho' the debt on the bond is not due till 


the day of payment, yet a debt upon a contract ſhall not 
be paid before it. Cro, Eliz, 315. | 

Debt upon a bond of the inteſtate was brought againſt 
the adminiſtrator, who pleaded, that his inteſtate being a 
citizen of London, contracted with another ctzem to pay 
money to him, and that by the «/?om of London he is 
chargeable with ſuch contract, as if it had been a debt due 
on bond, and that he had not aſlets ultra, to pay the debt 
upon contract z and upon a demurter, this was adjudged a 

ood plea; for a debt upon ſimple contraf? is as much a 
debt as a debt on bond, only the law hath made the bond 
debt payable before the other ; but this being a reaſonable 
cuſtom, by conſequence 'tis a law, and hath made the 
debt on a contract equal to that on the bond. Cro. 
Eliz. 409. WT | 

Debt againſt the admini/trator of F. 'S. who pleaded, 
that //. P. had abtained a judgment againſt him as exe- 
cutor to F. S. prout patet per recordum, and this was held 
a good plea, tho' it was objected in the like caſe, that 


_ the defendant ought to have pleaded in abatement to the 


ation, that he was executor and not admini/irator ; but 
adjudged, that he need not plead it in abatement, eſpecially 
ſince the judgment was obtained for a true debt. Crs. 
Eliz, 646, | 

Caſe againſt an adminiſtrator, upon a promiſe of the 
inteſtate ; the defendant pleaded in bar, two judgments had 
againſt him, one in debt upon ſample contract, and the 
other upon an ſimul computaſſet prout "a ſeparalia recorda 
inde plenius apparet, beyond which he had not aſſets ; and 
upon demurrer to this plea, for that he did not ſay the 
judgments were had pro veris & juſtis debitts, and for 
that he did not conclude to each record, but only prout 
per ſeparalia recorda, &c, yet the plea was adjudged good, 
for *tis not neceſſary to aver, that the judgments were 
obtained pro veris & ju/tis debitis; for if they were not 
ſo obtained, the plaintiff ought to ſhew it in his replica- 
tion, and ſo is 3 Cre. 471. Further's caſe ; then, as to 
the concluſion, prout patet per ſeparalia recorda, 'tis well 
enough, for it ſhall be taken diftributively ; then, as to 
the matter of the plea in bar it was adjudged, that judg- 


| ments in debt-upon /ample contra?? are pleadable to this 


ation ; for the debt 'is not loſt by the death of the inteſ(- 
tate, but his adminiſtrator is ſtill liable, becauſe an aCtion 
on the caſe lies againſt him for ſuch things, for which 


debts upon, ſimple contra are brought, and upon which 


the plaintiff may recover againſt him, and he ought not 
to uſe dilatories, but to let judgment paſs againſt him by 
on ſum informatus, as he did in this caſe ; 'tis true, debt 
upon ſimple contra? cannot be maintained againſt an exe- 


 cutor, if he had demurred to the declaration ; but if he 


plead to it, *tis good, and the judgment ſhall not be re- 
verſed for that reaſon, and thoſe caſes in 1 And. 182. and 
3 Cro, 121. Which are to the contrary, are not law ; 
now, if this plea is not » then the debts, which the 
defendant paid in caiefattion of theſe judgments will be 
a devaſiauit, which no man will affirm, becauſe, if an 
aCtion is brought on a contract, and the defendant pleads 
plene adminiiravit, he may give payment on another 


_ contract in evidence, and by the ſame reaſon he may ſuffer 


Judgment to paſs againſt himſelf. Sd. 333. 


ebt upon bond of 4ol. againſt an admini/lratrix, who | 
pleaded, that the inteſtate was indebted to F. R. in 250!/. 


on a ſtatute merchant, yet in force, &c. and that ſhe had 


not above 40s. aſſets, beſides what will ſatisfy that fatute ;_ 


the plaintiff replied, that the fatute was burnt with fire ; 
and upon a demurrer to this replication, three judges were 
of opinion for the plaintiff, becauſe by the demurrer the 


defendant had admitted, that the ſtatute was burnt, and : 


if fo, then it would never riſe up in judgment againſt him, 


becauſe, by the ſtatute 23 Hen. 8. cap. 6. execution is. 


to be made on /tatutes flaple, in ſuch manner as therein 
1s provided, and the /tatute flaple refers to the /tatute 
merchant, and that to the ſtatute of Aon Burnell made 
13 £4. 1. which provides, that if it be found by the roll, 
that the debt was acknowledged, and the day of payment 
Fat, that then, &c. now if the roll is burnt, it cannot 
appear that the day of payment is paſt, and conſequently 


there cannot. be any execution ; beſides, the cogniſee in | 


Vor, I. 
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pleading muſt ſay hic in curia prolat', which is now im- 
poſſible : But Vaughan Ch. Jult. held the plea good and 
the replication ill ; for admitting the. reca1d was burnt, 
the plaintiff cannot avoid it by ſuch a replication, becauſe 
'tis againſt a rule in law, that a matter of record ſhould 
be avoided by matter of fact: this is proper for a caſe in 
equity. 1 Md. 186. | | 
Aſſumpſit againſt an adminiſtrator, tipon a promiſe made 
by the znte/tate to pay 418/. to the plaintiff, for goods 
ſold and delivered ; the defendant pleads ſeveral judgments 
obtained againſt him as adminiſtrator upon ſanple contracts, 
and avers, that the ſeveral debts, at the time of the death 
of the inteſtate and at the time of the judgments obtained, 
were ju/t and true debts ; and that the judgments were in 
force and not ſatisfied ; and that he had not aſſets beyond 
thoſe judgments ; the plaintiff replied, that the ſaid judy- 
ments were obtained by fraud, and traverſed, that they 
were had for ju/! and true debts ; and upon a ſpectal de- 
murrer to this replication it was objected, that it was 
double ; for the plaintiff having avoided the judgments 
by pleading, that they were obtained by fraud, ought to 
have relied upon that, and then the judgmeut would have 
been de bonis inte/tati ; and therefore he ought not to have 
perplexed it With a zraver/e, that they were obtained for 
Juſt and true debts ; and fo is Beaumont's caſe, in Latch 
111. but adjudged, that the plaintiff ſhall. have liberty 
to traver/e the ſpecial matter, or to rely upon the fraud, 
which he will, and that either way the replication is good. - 
2 Saund, 49, | | 
Aſſampſit againſt the defendant as adminiftratrix of her 
huſband, ſhe pleaded, that he was bound in a /atute to 
one Cordell for 20001, pro vero & juſto debito minime ſa- 
luto ; the plaintiff replied, that Cordell the cogniſee had 
ſued out an extent, and upon a {:berate had got the poſ- 
ſeſhon of the lands of the cognifor, which he the ſaid 
Cordell had accepted in ſatisfaction of the recognizance, 
prout patet per recordum ; adjudged, this was a good repli- 
cation, becauſe the cogniſor was coacluded by this accep- 
tance of the lands to have any other execution upon the 
oods of the inteſtate, and therefore thoſe goods are liable 
in the hands of the adminiſtratrix, and ſhe is chargeable, 
3 Lev. 269. | | 
Debt upon a bind againſt an admini/trator, who pleaded 
$ po recovered againſt his inteſtate in Hilary term 
26 Car. 2, and that he had not aſflets wltra, ©&c. The 
plaintiff replied, and confeſſed, that an aQion was then 
brought againſt the inteſtate, but that he died before judg- 
ment was had in that action, and that it was obtained aftcr 
his death, and kept on foot by fraud; the defendant rejoined 
and traverſed the fraud, but did not anſwer the death of 
the inte/late ; and upon a demurrer to the rejoinder, it was 
inſiſted for the plaintiff, that he bring a /tranger to this 


judgment, might well avoid it by a plea, as he had done 


in this caſe, and that he had no other way to avoid it ; 
becauſe being a ſtranger to it, he could neither bring a 
writ of error or writ of deceit ; and of that opinion was 
the court. 2 Mod. 308. i 

Action againſt an admini/trator, who, pending that ſuit, 
let judgment be had againit him by another, and did not 
plead that judgment in bar to the firſt aftion, but ſold 
part of the goods of the inteſta'e to ſatisfy that judgment 
however, the plaintiff in the firlt action proceeded, and 
he likewiſe got judgment and brought a ff. fa. to take 
the goods in execution, and the ſheriff levied part, and 
as to the reſt he returned a deva/tavit, and an action was 
brought againſt him for a falſe return ; it was inſiſted for 
the plaintiff, that ſuffering judgment to go by default 
pending the action, was no confeflion of aflets, and that 
the ſheriff ought not to have returned a deva/tavit, but 
nulla bona, and ſo there ſhould be a ſcire fieri inquiry 
but adjudged, that he may return a deva/tavit, that the 


| /cire ficri inquiry is only for his ſafety, that if an execu- 


tor ſuffers judgment to go by default, or confeſſes it, he ad- 
mits aſſets ; 'tis true, he might have pleaded that judg- 
ment and riens ultra; but not pleading it when he might, 
is an admiſſion of aſlets, as to the ſecond judgment, and 
he is eftopped to ſay the contrary upon a deva/{avit re- 
turned, 1 Sa/i, ZI, 
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Debt a2ainkk an adminiſtrator, who pleaded, that be- 
fore the action brought, the adminiſtration was revoked 
and granted to another, he having then aſſets in his hands 
to the value of 2007. which he had delivered over to the 
new adminiltrator ; the plaintiff replied, that it was done 
by fraud and cavin, upon which _ were at iſſue, and 
ſo it was found, and thereupon the plaintiff had judgment 
to recover the debt de bonis te/tatorisz and upon a writ of 
error brought it was objeCted, that the judgment ought 
not to be abſolute de bonis teſtatoris only, but conditional], 
fi tantum habuit in manibus ; but adjudged, that it was 
well enough. Yelv, 219. | | 

Debt againſt an admini/trator, who pleaded, that a 
judgment was obtained againſt him in London in an aCtion 
of debt due 2nd owing by his gs aver, and that he had 
not aſſets preterquam to ſatisfy that judgment ;, the plain- 
tiff in his replication confeſled, that ſuch judgment was 
had againſt the defendant, but that before the plaintiff 
brought his ation, the judgment creditor had acknow- 
ledged ſatisfaftion on record; and upon demurrer to this 
replication it was adjudged _ the defendant, becauſe 
ſatisfaftion being acknowledged on that judgment, he can- 
not plead that he had not aſſets preterguam to ſatisfy it, 
when that was done already. Crs. Eliz. 726. 

' Debt againſt an admini/trator, who pleaded ſeveral 
judgments had againſt him amounting to 514/. and that 
he had not goods of the inteſtate to adminiſter proter- 
quam bina & catalla que non attingunt ad valenciam pred” 
5141. verſus ipſum in forma pred” recuperat” 3 the plain- 
tiff replied, that one of the judgments was obtained by 
c5vin, and that the other judgment creditor had accepted 
a compeſicion of part for the whole debt, and the defen- 
dant delayed to take a releaſe from him ; and upon a de- 
murrer to this replication the plea was adjudged ill, for 
theſe reaſons ; firſt, for that it was wncertain, becauſe 
every leſs ſum than 5140. non attingit to pay that ſum 3 
beſides, nothing ſhall be accompted to be adminiſtered but 
what was really paid purſuant to the compoſition ; and 


that the converſion of any part of the inteſtate's eſtate 


to the uſe of the defendant, and his negleCting to take a 
releaſe of the judgment, is plainly againſt the duty of an 
8 Rep. 132. 

Debt again/t an hab veer, who pleaded two recog- 
nizances acknowledged by the inte/ate, which were not 
ſatisfied, and that he had not goods, &c. preterquam bo- 
na & catalla, which did not amount to what was due on 


the ſaid recognizances ; and upon a demurrer to this plea 
it was adjudged againſt the defendant, for he ought to 


have pleaded, that he had not goods preterguam bona, to 
ſatisfy the ſaid recognizances, or no goods beyond ſuch 
value, which did not amount to the ſums due on the 
fame 2 Brown, 118, 153. | 

Debt agamſt an admini/trator, who pleaded a recogn:- 


| 


zance acknowledged by his inte/late, and not ſatisfied ; as 


alſo a judgment in debt for 5000/. on a note payble upon 
demand, with intereſt, and that the money being not paid 
on ſuch a day, the intereſt amounted to 7ool. and fo there 
was a judgment againſt him for the principal and zntere/?, 
for ſuch a certain ſum, and that he had not aflets ultra 
40. chargeable to this recognizance and judgment; and 
upon demurrer to this plea, it was adjudged againſt the 


defendant ; for his pleading the judgment obtained againſt | 


him for intere/t on the note, is not good, becauſe 'tis a de- 


va/tavit in him to ſuffer ſo much 7ntere/? to incur ; be- 
ſides he ought to have pleaded, that there was not aſſets to 
ſatisfy the principal ſum before any intere/? became due, 


2 Lev. 39. 


Debt again/t an adminiſtrator upon a bill penal of the 
inteſtate, &c, the defendant pleaded in bar ſeveral judg- 
ments obtained againſt him as an adminiſtrator, upon 
bonds of the inteſtate, - amounting to 115/. and that he 
bad fully adminiſtred preterguam 101. which was not ſufi- 
cient to diſcharge the ſaid judgments : 'The plaintiff re- 
plied, and confeſſed the bonds, but that at the time of 
the judgments obtained there was but 48/. Tos. due on 
the ſaid bonds, and ſhews to whom, and that it was 
more than was really due for all the debts and damages on 
the ſaid judgments : and that it would be accepted in full 


diſcharge thereef, and that the defendant had aflets witra | Moor 122, 892. 
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the ſaid 487. 10s. to fatisfy the plaintiff's debts ; and 
upon cemurrer to this replication, it was held ill, becaulg 
nothing was put in iflue, tor the allegation, that 48/, 10s, 
would be accepted in full diſcharge of the jugaments, js 
matter Which might be given in evidence to prove the 
fraud ; he ſhould have ſaid that the creditors would hayg 
accepted le(s than the debts due to them, and that the de. 
tendant would not pay it, but kept the judgments on foot 
by fraud, 1 Zrutw. 445. 

Adminiſtratcir, { La. ) She that hath goods and chat. 
tels of an inteſtate committed to her charge, as an adn» 
ni/trator, 

Admiral and Admiralty, (Adniralins, Admiral ns 
Admiralis, Capitaneus, or Cujtos maris) Signifieth a hioh 
officer or magiſtrate, who hath the government of ths 
King's navy, ang the hearing of all cauſes belonging to the 
ſea, Cromp. Fur. fol. 88. his officer is in all kingdoms of - 
Europe that border upon the ſea, This magiſtrate among 
the Romans was called prefedus claſſis, as appeareth by 
Tully, in Verrem, Mr. Guin, in his Preface to his Read. 
ing, believes this office was firſt created in the time of 
Ed. 3. his reaſon is this ; becauſe Britton who wrote in 
the time of £4. 1, in the beginning of his book, takin 
upon him to name all the courts of juſtice, maketh no 
mention of this court, or magiltrate, and Rzchard the 
ſecond, in the tenth year of his reign, limited his juriſ- 
diction to the power he had in the days of his grandfather 
Ed. 3. but contrary to this, it appears by ſome antient 
records, that not only in the days of E4. 1. but alſo of 
King Fohn, all cauſes of merchants and mariners, and 
things happening within the main ſea, were ever tried be« 
fore the lord admiral : to this purpoſe he hath his court 
called the Admiralty, Cowel. | 

The firſt title of Admiral of England expreſly conferred 
upon a ſubject, was given by patent of Rzc. 2. to Richard 
Fitz Alen, jun. Earl of Arundel and Surry, 10 Sep. ann, 
10 Rich. 2, tor thoſe who before enjoyed the office were 
ſimply termed admirals, tho' their juriſdition ſeems tos 
have been as large, eſpecially in the reign of £4, 3. when 
the court of admiralty was firſt ereted, See Spelman, 
mw gives a catalogue of the admirals from 8 Hen. 3. to 
16 Jac. 1. <= | 

The court of admiralty is a court for all maritime 
cauſes or matters ariſing upon the high ſea, and its juriſ- 
diction is derived from the King, who prote&ts his ſub- 
jects from pirates, &c. and who has dominjon over all the 
Britiſh ſeas. This juriſdiction he exerciſes by the lord 
high admiral, or thoſe lawfully deputed for that. purpoſe. 
1 New. Abr. 622. 4 Ini. 142. Molloy 66, Seld. Ma. 


auf. | | 

The juriſdiftion of the lord admiral is very ancient, 
and long before the reign of Ed. 3. as ſome have ſu 
poſed ; as may appear by the laws of Oleron, (lo called, 
for that they were made by King Rz<hard the firſt, when 
he was there) and by many other ancient records in the. 
reigns of Hen. 3. Ed. 1. and Ed. 2, This great officer 
in the Saxon language is called gen mere, i. e. over all the 
fea, prefettus maris ſive claſſis, archithalaſſus : And in 
ancient time the office of the admiralty was called :/19- 
dia marine Anglia, or maritime Anglig, Co. Lit, 
260, b, | or 


1. To what places and things the juriſdiftion of the Allo 


miralty extends, 
2. To what contrafts and crimes its Juriſdiftion extends, 
3. Form of proceceding in the court of Admiralty. 


1. To what places and things the juriſdiftion of the Ad- 
miralty extends. 


It is laid down as a general rule in our Common law 
books, that the adgiiraſ's juriſdiction is confined to mate 
ters ariſing on the high ſeas only, and that he cannot 
take conuſance of contracts, &c. made or done in an 
river, haven or creek within any county ; and that all 
matters ariſing within theſe are triable by the Common 
law. See 4 1n/t. 137, 138, 139, 140, 12 Co. 129. 
gdb, 261. 


2 Sid, 81. Hjb. 79, 
212. 
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242. ' 13 Co. 52. 2 Brownl. 10, 37. 2 Bulft. 322. 
1 Rol. Rep. 133- | 

But our books ſeem not to be agreed what ſhall be 
counted the high ſea, or altum mare, By ſome it is no 
part of the ſea where one may fee what is done on the 
other ſide of the water. 4 1n/t. 140, 141. 12 Co, 80. 
Moor 892. F | 

What is within the body of the county is no part of 
the ſea ; ang the court of admiralty cannot hold plea of 
a thing done upon the river Thames, becauſe within the 
body of the county. 4 [n/?. 140. 1 Roll. Abr. 531. 
Owen 122. 2 Brownl. 37.8. C. adjudged. 1 Leon. 106. 
Mor 916. 2 Roll. Rep. 413. S. P. adjudged. Nor can 
the court of admiralty hold plea of a matter arifing at 
Limehouſe. Gro. Fac. 514. 2 Roll. Rep. 49. Moor 891. 
$. P. adjudged. But by Owen 123. ſuch place as is co- 
vered with ſalt water 1s altum mare: And 1 Roll. Rep. 
250. by Coke, the court of admiralty hath conuſance of 
a matter done in a ſhip, riding in a port that is not with- 
in the body of a county. | 

But it ſeems agreed, that tho" in a libel in the court 
of admiralty the fact is laid to be done ſuper altum mare ; 
yet it may be ſurmiſed that it was Gone in corpore con, 
ic. and thereupon a prohibition will be granted, for the 
ſurmiſe is traverſable. Moor 8gr. pl. 1255, Latch. 11. 

It hath been reſolved, that between the high and low 
water mark, the Common law and admiralty- have im- 
ferium diviſum, that is, the one when it is not, and the 
other when it is, covered with water ; and that the ſoil 
upon which the ſea flows and reflows, may be parcel 
of a manor. $5 Co, ro7. Sir Henry Con/lable's caſe. 
x And. 89. S.C. 3 Infl. 113. S. P. 

If a man's lands lie to the ſea, and if they are increaſed 

inſenſible degrees, they belong to the fl adjoining ; 
but if the ſea leaves any ſhore by a ſudden falling off of 
the water, then ſuch dereli&t lands belong to th2 King. 
Dyer 326. 2 Roll. Abr. 1750, 

By the ſtatute 13 Rh. 2. c. 5. it is enacted that, 


upon complaint of incroachments made by the admirals and 
their deputies, the admirals and thetr deputies ſhall meddle 


with nothing done within the realm, but only with things done 
pon the fea. For the conſtruction of this ſtatute, ſee 
2 Bulſtr. 323- 3 Bulſtr. 205. 13 Co. 52. | 
By flat. 15 Ric. 2. c 3. it is declared that, all con- 
tratts, pleas and quarrels, and other things dine within the 
bodies of counties by land or water, and of wreck, the ad- 
miral ſhall have no conuzance, but they ſhall be tried, &c. 
by the law of the land ; but of the death of a man, and of 
mayhem done in great ſhips, being in the main ſtream of 
great rivers beneath the paints near the ſea, and in no other 
Place of the ſame river, the admiral ſhall have conuzance ; 
and alſo to arreſt! ſhips in great flotes, for the great wyages 
of the King and the realm, ſaving to the King his forfet- 
tures; and ſhall have juriſdietion in flch fleets during ſuch 
Uyages, only ſaving to lords, &c. ther liberties. 

By the ſtatute 2 Hen. 4. c. 11. reciting the 13 R. 2, 


 £. 13. it is enacted, that he that finds himſelf aggrieved 


againſt the form of the flatute, ſhall have his a#tion by writ 


grounded upon the caſe againſt him that ſo purſues in the | 


admiralty, and recover double damages againſt him, and he 
ſhall incur the pain of 10l. if be be attainted. 

The admiralty court has juriſdiftion where a ſhip 
founders, or is ſplit at ſea, over the goods which become 


fotſam, jetſam, or lagan ; and a ſuit for theſe muſt be in 


that court ; but for goods wrecked they muſt be claimed 


by ation at Common law. 5 Co. 107. 2 Inft. 167. 
4 Inſt. 154, Palm. 06. 1 Sid. 178. 1 Roll. Abr. 
531. 


And although the admiralty court has juriſdiction of 
firtſam, &c. and ſhall determine what it is by the rules 
of the Civil law, yet that muſt be underſtood where the 
thing is ſuper altum mare ; and therefore if a ſhip, which 
becomes floiſam and derelift, comes into the body of a 
county, they have no juriſdition. 

So if flotſam comes to land, and is taken by one that 
hath no title, an ation lies at Common law, but there 
ſhall be no proceedings thereon in the Admiralty ; for it 
need not be condemned as a prize, 2 Med. 294. 


| 


; 
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At Common law, none but the King only could ercct 
beacons, light-houſes, and fea-marks, but of later times, 
by letters patents granted to the lord admiral, he hath 
power to ereCt beacons, ſea-marks, and ſigns for the ſea. 
4 Int. 148. 

It the original cauſe ariſes upon the ſea, and other mat- 
ters happen upon the land depending thereupon, yet the 
trial ſhall be in the court of admiralty. 1 Yen. 17 3. 
2 Lev. 25. 1 Sid. 320. | Wh 

As if a man takes a thing upon the ſea and brings it to 
land, and aiterwards carries it away, the ſuit for this ſhal] 
be in the admiralty court, for this is a continued act. 
1 Roll. Abr. 533. 4 1n/t. 130. 12 Cv. 97. | 

So if goods are taken piratica}ly out of a ſhip. and af- 
terwards fold upon land, a ſuit may be commenced in this 
caſe. in the admiralty court againſt the vendee, Mar 
I10. 2 Saund, 259. 1 Vent. 173. Cre. Eliz. 685. 

So if a ſhip be taken by pirates, and carried to Twn:s 
and there ſold, it being originally within the juriſdiction 
of the admiral, it ſo continues, notwithſtanding the fale 
afterwards upon the land. 1 Lent. 308; | 

But if the owner of a ſhip ſends her to the [ndies to 
merchandize, and the crew commit piracy, by which, 
according to the Admiral law, the ſhip becomes for- 
feited, and the admiral ſeizes her accordingly, if after- 
wards the owner takes the ſails and tackiing out of the 
ſhip, lying infra corpus com*, no ſuit for this can be in the 
admiralty court ; for the admiral hath his remedy by ac- 
tion at Common law. 1 Roll. Abr. 532. 1 Roll. Rep. 
285. | | 

If a ſhip is taken by pirates upon the ſea, and the ma- 
ſer, to redeem the ſhip, contracts with the pirates to pay 
them _ 5o/. and pawns his perſon for it, and the pirates 
carry him to the iſle of S. and there he pays it with mo- 
ney borrowed, and gives bond for the money, he may 
ſue in the admiralty for the 5ol. becauſe the original 
cauſe aroſe upon the ſea, and what followeth was but ac- 
ceflory and conſequential. Hard. 183. LE | 

If there be a war with the Dutch, and an Engliſhman ha- 


| ving letters of mark, takes an O/tender for a Dutch ſhip, and 


brings it into a haven, and libels againſt it to have it con- 
demned as aprize ; but ſentence is given that it was no prize; 
the O/tender may libel in the admiralty againſt the captain, 
for the damage the ſhip received while it lay in the port; 


for the original taking being at ſea, the bringing it into 


the port, in order to have it condemned, is but a conſe- 
quence thereof, 1 Lev. 243. 1 Sid. 367. | 

If an Engliſh ſhip takes a French ſhip richly laden, the 
French being in enmity with us, and ſuch ſhip is libelled 
againſt, and after due notice on the Exchange, &c. de- 
clared a lawful prize, the King's proctor may exhibit a 
libel in the admiralty court, to compel the taker (who 
ſent the ſhip to Barbadees, and converted the lading to his 
own uſe) to anſwer the value of the prize to the King ; 
although it was objected, that by the firſt ſentence the pro- 
perty was veſted in the King, and that this ſecond libel 
was in nature of an action ot trover, of which the court 
of admiralty cannot hold plea. Carth, 399. | 


2. To what contrats and crimes its juriſdietion extends, 


The court of admiralty hath no juriſdiftion as to con- 
tracts made at land, whether ſuch contract be made here 
or in foreign parts. 4 /n/?. 134, 139. 12 Co. 103. Hob. 

9 212. | 
& 7 a ſhip lying at anchor wants viQtuals, and ſends to 
land. to F. $. to bring viEtuals, and ſo the contract is 
made in the ſhip, the admiralty can have conuſance ; 
ſecus if the contract is made intirely at land, and the vic- 
tuals after ſent to the ſhip. Latch 11, 

If a contra& or obligation be made upon the ſea, yet if 
it be not for a marine cauſe, the ſuit upon this contract 
or obligation ſhall be at Common law, and not in the 
admiralty court ; for if a man makes an obligation for the 
ſecurity of a debt growing before upon the land, or if he 
makes -a promiſe to pay it, this cannot be ſued in the 
court of admiralty, but at Common law, Heb. 12. 1 
Roll. Abr. 532. | "g 
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If 4 man covtracts with me in Loudon, in conſideration 
o{ 100), to tranſport certain commodities into Turkey, 
if he docs not pertorm it I cannot ſue him in the court of 
adiiralty, becauſe the contract was here, and nothing 
done upon ſca. 1 Rl. Abr. 532. 4 Inft. 139. 

If a charter-party be made in England, to do certain 
things in ſeveral places upon the ſea, though no act is to be 
done in England, but all upon the ſea, yet no ſuit can be 
in the admiralty court ſor the non-performance of the 
agreement ; for the contract is the original; without which 
no cauſe of ſuit can be, and this contra is out of their 
juriſdiction ; and where part is triable by the Common 
law, and part by the Admiral law, the Common law 
ſhall be preferred. 1 Rell, Abr. 532, 533. 1 Roll. Rep. 
486.8. C. 4 nfl. 135, 139, 142. | 

In caſes of neceſlity, the maſter may hypothecate or 


| pledge the ſhip qr goods, and ſuch contra is cognizable 


in the admiralty court. x Roll. Ar. 530. Hob, 11. 
Atoir 913. | | 

The mariners may ſue in the Admiralty court for their 
wages, although the hiring was by the maſter on land ; 
and this is allowed of in favour of navigation, for here 
they may all join in the ſame libel ; alſo by the Admiral 
law they have remedy againſt the ſhip and owners, as 
well as againſt the maſter ; and it would be a great diſ- 
couragement to ſeafaringmen, to oblige them to bring 
ſeparate actions, and heb ainſt a maſter who may hap- 
pen to be inſolvent. Wind. 8. 4 In/l. 141, 1 Vent. 
146, 343. 3 Mod. 244, 245. 1 Salk. 33, Jt. and fee 
4S& 5 Ann. c. 16. = . 

So of the other officers under the maſter, as the mate, 
purſer, boatſwain, &c, for they contra with the maſter, 
yet it is on the credit of the ſhip, &c. 1 Salk. 33. 


Kaym. 3. 


So a fhipwright may ſue in the admiralty court, for 


the making a fhip for navigation upon the fea, x Roll. | 


Air. 533: _ DD 

But if there be any ſpecial agreement, by which the 
mariners are to receive their wages in any other manner 
than is uſual, or if the agreement is under ſeal, the mari- 


ners cannot ſue in the admiralty court, 1 Salk. 31. 


Nor can the maſter ſue in the admiralty court ; for his 
contract is on the credit of the owners, and not like that 
of the mariners, which is on the credit of the ſhip. 
4 Inſt.141. Raym. 3. 1 Salk. 33. 

It a contract is made at Malaga, concerning the lading 
of a ſhip, and for breach thereof upon the ſea, (v1z.) 
that he would not receive forty buts of wine into the ſhip, 
according to agreement, there is a libel in a foreign ad- 
miralty, and ſentence that the wine ſhall be received into 


the ſhip, which is refuſed ; yet there can be no ſuit in the 


admiralty here, reciting the former ſentence, and charging 


, the defendant with the breach thereof ; for though one 


may libel here upon a ſentence, in a foreign admiralty, 
for the execution of it; yet there being no complete ſen- 
tence in the foreign admiralty, but an award only, that 
the wine ſhould , received ; this ſuit for the breach 
thereof is in nature of an original ſuit, which ought not 
to be, though the breach was at ſea, becauſe upon a con- 


tract made atland. 1 ent. 32. 1 Sid. 418, 


If there are ſeveral partners of a ſhip, and the major 
part of them are for ſending her a voyage to ſea, to which 
the reſt diſagree ; whereupon, according to common uſage 
in ſuch caſes, the greater number fuggeſt in the admiralty 


court the diiagreement of their partners ; and then, ac- | 
cording to their uſage there, they order certain perſons to | 
_ appraiſe the ſhip, who accordingly fet a value thereon ; 


and the major part, who agrees to the voyage, enter into 

ey bind themſelves jointly and. 
y to the diſagreeing parties, in a ſum proportion=- 
able to their ſhares, according to the value ſet by the ap- 
praiſers, to ſecure the ſhares in the ſhip of 


be no ſuit on this agreement for ſtipulation in the admi- 
ralty court ; for the contract was made on land, and 
therefore the temporal courts muſt have conuſance of it. 
Carth. 26. 

By the ſtatute 28 Hen, 8. cap. 15. it is enaRed, that 


Ec aſl felonies and robberies, &c. upon the ſea, or in any. 


haven, river, creek or place, where the admiral or admi- 


ofe who, 
diſagree to the voyage againſt all adventures ; there can 


— 
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Tals have, or pretend to have power, authority or jurif. 


diction, ſhall be inquired, tried, heard, determined and 
adjudged in ſuch ſhires and places in the realm, as ſh: 
be limitted by the King's commiſſion or commiſſions to be 
directed for the ſame, in like form and condition as if any 
ſuch offence or offences had been committed or done in 
or _ the land ; and ſuch commiſſions ſhall be had under 
the King's great ſeal, directed to the admiral or admirals, or 
to his or their lieutenant, deputy or deputies, and to three 
or four ſuch other ſubſtantial perſons as ſhall be named or 
appointed by the lord chancellor of England for the time 
being, from time to time, and as oft as need ſhall require, 
to hear and determine ſuch offences after the common 
courſe of the laws of this land, uſed for felonies and 
robberies, &c, done and committed upon the land within 
this realm” : And it is further Enadted, © that if any per- 
ſon or perſons happen to be indicted for any ſuch offence 
done, or hereafter to be done upon the ſeas, or in an 
other place above limitted, that then ſuch order, proceſs, 
judgment and execution, ſhall be uſed, had, and done, 
and made to and againſt every ſuch perſon or perſons 
ſo being indicted, as againſt felons, &c. for any felony, 
&c, upon the land, by the laws of the land is accuſtomed ; 
and ſuch as ſhall be convict of any ſuch offence, by ver- 
dict, confeſſion or proceſs, by authority of any ſuch com- 
miſſion, ſhall have and ſuffer ſuch pains of death, loſſes 
of lands, goods and chattels, as if they had been attainted 
and convicted of ſuch offence done the land ; and 
_ that they ſhall be excluded from the benefit of the 
c gy.” | : 
It was held (Yelv. 134.) that by force of this Ratute, 
acceſlaries to this offence could not be tried ; but this is 
remedied by 11 & 12 JW. 3. cap. 5. by which their aiders 
and comforters, and the receivers of their goods, are made 
acceſſaries, and to be tried as pirates by 28 en. B. cap.15. 
alſo the ſaid ſtatute 11 & 12 Y/. 3. dires how pirates 


| may be tried beyond ſea, according to the Civil law, by 


commiſſion under the great ſeal of £ngland. 
By ſtat. 2 FF. & AM. ft, c, 2. The office of lord 


admiral may be executed by commiſſioners. 


By the ſtatute 5 Fliz. cap. 5. ſeveral offences in the 


at mentioned, if done on the main ſea, or coaſts of the 


ſea, being no part of the body-of any county, and out 
of any haven and pier, ſhall be tried before the admiral 
or his deputy, and other juſtices of oyer and terminer, ac» - 
cording to the ſtatute of 28 ZH, 8. 8 | 

By the ftatute x Ann. cap. g. captains and mariners 
belonging to ſhips, and deſtroying the ſame at ſea, ſhall 
be tried in ſuch places as fhal! be limitted by the King's. 
commiſhon, and according to 28 ZZ. 8. 

The ſtatute 10 Ann. cap. 10, direfts how the trial of 
officers and ſoldiers, that either upon land out of Great 
Britain, or at ſea hold correſpondence with a rebel enemy. 

And by the ſtature 4 Geo. I. cap. 11. all perſons who 
ſhall commit any offence for which they ought to be ad- 
judged pirates, felons, or robbers by 11 & 12 F. 3. may 
be tried, and judped for every ſuch offence according to 
the form of 28 7. 8. and ſhall be excluded from the be- 
nefit of clergy. 

All maritime affairs are regulated chiefly by the Civil 
law and Rhodian laws, the laws of Oleron, or by certain 
peculiar and municipal laws and conſtitutions, appropri- 
ated to certain cities, towns and countries bordering on the 
ſea. | | | 

If the owner of a ſhip viQuals it and furniſhes it to 
ſea, with letters of repriſal, and the maſter and mariners 
when they are at ſea commit piracy upon a friend of the 
King, without the notice or aflent of the owner, yet by 
this the owner ſhall loſe his ſhip by the admiral law, and 
our law ought to take notice thereof. x Roll, Abr. 530, 
But ſee x Koll. Rep. 285, | : 

By the Civil law and cuſtom of merchants, if the ſhip 
be caſt away, -or periſh through the mariners defaults, they 
loſe their wages ; ſo if taken by pirates, or if they run 
away ; for if it were not for this policy, they would for- 
fake the ſhip in a ſtorm, and yield her up to enemies in 
any danger. 1 Sid. 179. 1 Mod. 93. 1 Vent. 146. 

If a man of Friefland ſues an Engliſhman in Friefland 
before the governor there, and there recovers againſt him 


a certain ſum, upon which. the Engi/bman not having 
lufficient 
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he gon to ſatisfy it, comes into Zug/ard ; upon which | 


the governor ſends his letters miſſive into. England omnes 
magi/tr tus infra reguum Anglie rogans to make execution 
of the ſaid judgment ; the judge of the admiralty may ex- 
ecute this judgment by impriſonment of the party, and 
he ſhall not be delivered by the Common law ; for this is 
by the law of nations, that the juſtice of one nation ſhall 
be aiding to the juſtice of another nation, and for one 
to execute the judgment of the other ; and the law of 
Enzland takes notice of this law, and the judge of the 
adwiralty is the proper magiſtrate for this purpole, for he 
only hath the execution of the Civil law within this 
_h, | 

bh maſter of a ſhip may hypothecate or pledge the 
ſhip without the conſent of the owner for tackling and 
victuals, or he may borrow money for the neceſlaries of 
the ſhip 3 and in ſuch caſes the party may in the admi- 
ralty court (of which our law takes notice) either proceed 
1oinſt the owner or againſt the ſhip. Hob. 11. Moor 
g18. 1 Rol. Abr. 530. | | 

But the maſter cannot ſell the ſhip and broken tackle, 
tho! there is no probability of its being ſaved, partly in 
reſpect of the tempeſt, and partly in reſpect of the barbarity 
of the inhabitants, who. took away every thing that was 
caſt upon the ſhore. 1 Sd. 453. 

If a merchant's ſhip is taken by an enemy, and a 
month after is retaken by an Z£ngli/h ſhip, the firſt owner 
ſhall not have reſtitution, for the ſhip was gained by a 
battle with the enemy. 2 Þrownl. 11. 

If two ſhips meet at ſea together, tho' they went not 


| forth conſorts, and one of the ſhips in the preſence of the 


other takes a prize, the other ſhip which was preſent ſhall 
have the moiety ; for the preſence of this ſhip was a terror 
to the ſhip taken. 2 Leon. 182, 


If an infant being maſter of a ſhip at St. Chriſtopher's 


| beyond ſea, by contract with another, undertakes to carry 


certain goods from S?. Chri/topher”s to England, and there 
to deliver them according. to the agreement, but waſtes 
and conſumes them ; he may be ſued for the goods in the 


- court of Admiralty, tho* he be an infant ; for this ſuit is 


but in nature of a detinue, or trover and converſion at 
the Common law. 1 Kel. Abr. 530. 


If goods are thrown over-board in ſtreſs of weather, in 


_ danger or juſt fear of enemies, in order to fave the ſhip, 


and the reſt of the cargo, that which is ſaved ſhall con- 
tribute to a proportion of that which is loſt ; and this 
average, Which by the Civil law and cuſtoms of mer- 
chants binds the owners, may be pleaded to an aCtion at 
Common law. Molloy 246, 2 Bul/t. 290. 

But average is not due, unleſs the goods are loſt in ſuch 
a manner that thereby the reſidue in the ſhip is ſaved; as 


'if goods are thrown overboard to lighten the ſhip, or by 


compoſition part is given to a pirate to ſave the reſt ; but 
if a pirate takes part by violence, average ſhall not be paid. 
for them. Moor 297. 

So where A. being one of. the owners of a ſhip, loaded 
on board her 210 tuns of oil, and B. loaded on board 
her 80 bales of ſilk upon a freight, by contract both to 
be delivered at London ; the ſhip was purſued by enemies, 
and forced into an harbcur, &c. and the maſter ordered 
the ſilk on ſhore, being the moſt valuable commodit 
(tho' they lay under the oils, and took up a great deal of 


_ time to get at them) ; the ſhip and oils were afterwards 


taken, and the owner of the oils brought his bil! in equity 
to have contribution from the owner of the ſilk ; but in 
this caſe, as the loſs of the oils did not ſave the filks, nor 
the ſaving of the ſilks loſe the oil, the bill was difiniſled, 
Shaw. Par. Ca. 18, 19. | 

By the Civil law the Admiralty court may take a re- 
cognizance in nature of a ſtipulation from the defendant 
to an{wer the aCtion ; and if he does not obey, they may 
take his body ; for it is neceſſary that every court ſhould 
have a compulſory power of enforcing obedience to its de- 
crees ; and this courſe having prevailed there time out of 


mind, cannot be altered without an a& of parliament, | 


I Rel. Abr. 53t, Cro. Eliz. 685, Noy 24. Hard. 473. 


13 Co. 52. 2 Brownl, 26. 2 Inſt, 51, Yelv. 135, 
Godb, hs 260, 
oL, I, 
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Though the court of Admiralty is no court of record; 
becauſe they proceed there according to the Civil law; 
yet by the cuſtom of the court, they may amerce the de- 
tendant for his gefault by their diſcretion, and may make 
execution for the ſame of the goods of the defendant 7» 
corpore com, and if he hath no goods take his body. 
13 Co, 53. 

By the ſtatute 8 El:z. cap. 5. a definitive ſentence in a 
civil or matitime cauſe, by delegates by commiſſion upon 
an appeal in Chancery, ſhall be ad. 

Ydmilſion, (adm//io) Is when a patron of a church 
hath preſented to it, and the biſhop upon examination, 
admits the clerk by ſaying admitto te habilem. It is pro- 
perly the ordinary's declaration that he approves of the 
preſentee, to ſerve the cure of the church to which he is 
pretented. Co. Lit. 344. In a larger ſenſe, admiſſion is 
lometimes uſed to include alſo inſtitution ; but more fre- 
quently and properly, admiſſion is taken to be, when the 
biſhop upon examination doth approve of the preſentee 
as a hit perſon to ſerve the cure of the church to which he 
| Is preſented, JVatſm's Complete Incumbent, c. 15. 

Admittendo clerico, A writ where a man has re- 
covered his right of preſentation againſt the biſhop. Reg. 
Orig. 3, If a man do recover his preſentation in the 
Common pleas againit the biſhop, then he may have a writ 
to the ſame biſhop to admt his clerk, or unto the metro- 
politan. F. N. B. 38. 7 Hen. 8. 32. 8 Hen, 4. 22. 

But if the King do recover in the Common pleas any 
prebendary or ſubdeanry, or dignity againſt the biſhop, and 
giveth the ſame by his letters patent unto another clerk ; 
the clerk ſhall ſhew the letters patent in the Common 
pleas, and thereupon ſhall have a writ unto the biſhop 
to admit him and to indut him. And if the clerk die 
before he be admitted and inducted, and the King giveth 
the ſame by other letters patent unto another clerk ; that 
clerk ſhall have a writ out of the Chancery direQted unto 
the juſtices of the Common pleas, reciting the recovery, 
and how the other clerk died before he was admitted, and 
how he hath granted the ſame to this clerk by his letters 
patent, commanding the juſtices to ſend another writ to 
the biſhop, to admit this clerk, notwithſtanding the 
King's collation before made unto the other clerk. 
F. N. B. 38. | 

In a guare impedit betwixt two ſtrangers, if there doth 

appear to the court a title for the King, they ſhall award 
a writ unto the biſhop for the King. F. N. B. 38. 
' If a man do recover an advowlon, and the fix months 
pals, yet if the church be void, the patron may pray a 
writ unto the biſhop, and ſhall have it; and if the church 
be void when the writ cometh to the biſhop, the biſhop is 
bound to admit his clerk, and in reaſon the ſame law 
is, if the patron after the ſix months preſent unto the bi- 
ſhop, if the church be then void, the biſhop is bound to 
admit his clerk. #. N. B. 38. 

Admittendo in focium, A writ for aſſociating certain 
perſons to juſtices of afſize. Reg. Orig. 106: 

Admittance, See title Copyhold, : 

Adnichiled, (from the Latin 7/il, or as it was writ- 
ten of old, <1) Signihes annulled, made void, or 
brought to nothing. It is uſed in ſtat. 28 Hen. 8, c. 7. 
Cowel. | 

Ad Pontem, Paunton in Lincelyſhire, = 
\_ Adquietare, Is the ſame as acquretare, i. e. to pay, 
Petitum eſt ut clerus adquietaret novem millia marcarum, 
Mat. Par. Ann. 1287. Cowel, ; | 

Ad quod damnum, 1s a writ that lies to the ſheriff, 
to inquire what damage it may be to others for the King 
to grant a fair or market z or for the King, or any other 
perſon to give any lands holden in fee-f{tmple, in mort- 
main, to any houſe of religion, or other body politick ; 
for in that caſe the land is ſaid to fall in manum mortuam, 
into a dead hand ; that is, it is in ſuch an eſtate and con- 
dition, that the chief lords loſe all-hope of herots, ſervice 
of courts and eſcheats upon any traiterous or felonious of- 
ence committed by the tenant ; for a body politick dieth 
not, neither can perform perſonal ſervice, or commit 
treaſon, or felony, as a ſingle perſon may. And there- 


fore it ſeems convenient, that, before any ſuch grant be 
| made, 


AD@Q 


made, it be known what prejudice it is like to work 


either to the grantor or others. FX. N. B. fo. 221. Termes 
de lay lry. : i Fe fe dane 

Stat. 27 Ed. 1. ft. 2. ſe&. 1. ordains, that ſuch as 
world purchaſe new parks jhall have writs out of Chancery 
to inquire concerning the ſame, 

Sed. 3. And perſons dwelling beyond ſea that have lands 
or rents in England, and will purchaſe letters of proteftion, 
or to make general attornies, they ſhall be ſent into the Ex- 
chequer, and there make fines, and from thence ſhall be ſent 
unto his chancellor or lieutenant. 

Sect. 4. In like manner they ſhall do that will purchaſe 
any fair, market, warren, or other liberty. 

ft there be an ancient trench or ditch commg from the 
ſea, by which boats and veſlels uſed to paſs to the town, if 
the ſame be /?opped in any part by outragiouſneſs of the 
ſea, and a man will ſue the King to make a new trench, 
and to flop the ancient trench, &c. they ought firſt to ſue 
a writ of ad quod damnum, to enquire what damage it will 
be to the King or others. F, N, B. 225. 

And if the King will grant to any city the afſiſe of 
bread and beer, and the keeping of weights and meaſures, 


an ad quod damnum, ſhall be firſt awarded, and when the | 
ſame is certified, &c, then to make the grant. F, N. B. 
"225. 


The river Thames is an highway, and cannot be diverted 
without an ad guod damnum, and to do ſuch a thing ought 
to be by patent of the King. Noy 105, _ | 

If upon the return of an ad quod damnum - it appears to 
be ad damnum vel prejudicium of no man, the King may 
then licenſe the ſtopping up of an anctent highway, or 
diverting a water-courſe, or part of it, for the concern 
is then wholly his own ; but without his /:cernce it can 


never be done, tho' a better way be fet out, and ſo re- 


turned upon an ad gued damnum, Vaugh. 341. 


If an ad quid damnum iflues to enquire ad quod damnum | 


wel prejudicium a licence for a mortmain will be ; one 
mguiry is, fi patria per donationem lam magis ſolito non 
eneretur, &c. tho* the return be that by ſuch licence pa- 
tria mazis ſplita oneretur, yet the licence if granted will 


be good ; which ſhews that clauſe is for information of 


the King, that he may not licenſe that which he would 
not, and not for reſtraint to hinder him to licenſe what 
he would, For by F. N. B. 222. the uſual licence is 
now with, et hac abſque aliquo brevi de ad quod damnuzm. 
And when' the King can licenſe without any writ of ad 
guod damnum, he may, if he will, licenſe, whatever the 
return of the writ be. Tho' it be ſaid in the caſe of mo- 
nopolies, that in the King's grant it is always a condition 


_ eExprefled or implied, quod patria = fas non oneretur, 


but that ſeems but gratis diftum. Yaugh, 345, 

An ad quod damnum fraudulently executed (as where it 
was for a market, and tho' the next market town was 
within a mile and an half of the place where the new 
market was to be, yet the writ was executed many miles 
diſtant) is a ground for a ſcire facias to repeal the grant. 
2 Vent. 344. | 

By ftat. 8 & 9 IF. 3. c. 16. Fi 6. (for enlarging com- 
mon highways) it is enacted, that where any common high- 
way ſhall be encloſed after a writ of ad quod damnum 7/- 


fued and executed, any perſon injured or aggrieved by ſuch 


incloſure may complain ta the juſtices at the quarter ſeſſions 
next after ſuch inquiſition, who may hear and finally deter- 
mine the ſame, &Cc. but if no ſuch appeal be made, then 


the ſaid inquiſition and return, recorded by the clerk of the 


peace, to be for ever binding, 

An ad quod damnum was ſued out, and an ad nullius 
damnum returned ; and an order thereupon made for the 
incloſing ſuch an ancient highway, and ſetting out a place 
for another in ſuch a place. On appeal from this order 
to the ſeſſions, the incloſure is declared to be a great nu- 


ſance to the whole country. Several exceptions were | 


taken to this order : 1, That it did not appear to have 
been made at the next quarter ſeſſion after the order made. 
2. An exception was taken to the whole purport of the 
order ; that it did not appear by it, what the way to be 
incloſed was, or what the new way. So that there was 
no certainty what the ſubject matter of appeal was ; for 


this being a method ordained by the ſtatute for making a. 


| 
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final end of the matter, it ought to appear very certain, 


It was held that this clauſe does not alter the nature of 
| the writ of ad guid damnum, nor the proceedings there- 


upon ; that the writ when executed is to be returned into 
Chancery, and the ſheriff is to return the inquiſition with. 
out delay, and if the Queen thereby ſees that there is no 
harm in the incloſing, ſhe may grant licence to do ſo, and 
in order thereto the inquifition mult find it ad damnun 
nullius, and there can be no foundation of inclofing with- 
out ſuch return ;3 and that tho' it be found and returned 
ad damnum nullius, yet none can lawfully incloſe without 
licence or grant to incloſe the old way ; for the autho. 
rity is not from the inquiſition, but from the licence 
and the appeal muſt be brought at the next ſeſſions after 
the inquiſition taken, and it muſt be by ſome perſon 
grieved ; that in the preſent caſe, there being no licence, 
it is not by the authority of the ſtatute, and therefore not 
ſuch as obliges the party to appeal ; therefore per tot wr. 
the inquiſition was quaſhed. 7 cd. 45. 


A writ of ad quod damnum, 


George the Third, &c, to the ſheriff of the count 


0 
W. greeting. JVe command you that by the oath of FA | 


and lawful men of your bailiwick, (or, of yiur count 
Whom 4 truth A the matter may { 484 hk eu 4 
ligently inquire, whether it will be to the damage or Prejudice 
of us or others, if we grant to C. D. one fair at, &c. 
And if it will be to the damage or prejudice of us or others, 
then to what damage and what prejudice of us, and to what 
damage and prejudice of others, and of whom, and in what 
manner, and how, and where, &c. And the inquiſition 
thereupon, diſtinftly and openly made, to us in our Chancery, 
under your ſeal, and the ſeals of thoſe by whom it was made, 
do you ſend without delay, and this writ, &c, 

Adzamire, See Arraign, ' | | 

Adzectare, Addretiare, Addreſſare, i. e&. ad reftum ire, 
reto /tare, To ſatisfy, to make amends.—Gerv. Dors- 
bern, ſub anno 1170. Yuod erunt coram domino rege die 
quem ets conftttuerit, ad reftum faciendum et addretiandum 
et, et homintbus ſuis quod addretiare debuerunt. Cowel. 

Ad terminum qui preteriit, A writ of entry that lies 
for the leſſor and his heirs, where a leaſe has been made 
of lands or tenements for term of life or years ; and after 
the term is expired, the lands are withheld from the leſſor 
by the tenant, or other perſon that poſſeſſeth the ſame : 
And it likewiſe lies for the heir of the leflor. F, N. B, 
2O0I, | | 
Advent, ( Adventzs) A ſpace of time containing about 
a month preceding the feaſt of the nativity of our ſaviour 


Chriſt. It begins from the Sunday that falls either upon 


St. Andrew's day, being the goth of November, or next 
to it, and continues to the feaſt of Chri/?'s nativity, com- 
monly called Chri/lmas, Durandus tells us it was inſti- 
tuted by St. Peter. Our anceſtors ſhewed great reverence 


| and devotion to this time, in regard to the approach of the 


ſolemn feſtival ; ſo that 'n Adventu domini nulla afſiſa de- 
bet capt. Inter plactta de temp, Regis Johan. Ebor. 126. 
But the ſtatute /Ye/t. 1. cap, 48. ordained that notwith- 
ſtanding the uſual folemnity and times of reſt, it ſhould 


be lawful (in reſpect of juſtice and charity, which ought. 


at all times to be regarded) to take afliſes of novel diſſer/m, 
mortdanceſtor, and darrein preſentment in the time of Ad- 
vent, Septuageſima and Lent, This is alſo one of the ſea- 
ſons from the wa__ of which to the end of the o/Zaves 
of the Epiphany the ſolemnizing of marriage was forbid- 
den, (by reafon of certain ſpiritual joy that the church 
ought to conceive in the remembrance of her ſpouſe, Chrif 
Fefus) without a ſpecial licence, according to the old 
yerles, | 


Conjugium Adventus prohibet, Hilarique relaxat ; 
Septuagena vetat, ſed Paſche Ottava reductt ; 
Rogatio vetitat, concedit Trina pote/tas. 


See Rogation-week, and Septuageſima. This ſolemn feaſt 


had its name of Advent, becauſe it immediately preceded 
the appearance of our Lord, and therefore was preparatio 


anita in adventum domini, Ciae!, 


Ad 
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gd ventrem inſpiciendim, A writ mentioned in the. 
fitute of efloins, 12 £4. 2. See Uentre in{piciendo, 
by which a woman is to be ſearched, whether ſhe be with 
child by a former huſband, on her withholding lands from 
the heir. _ Dt VM 

Adventure, A thing ſent to ſea, the adventure where- 
of the perſon ſending it ſtands to out and home. Jacob, 
Lex Mercat. See Aventire. 

Adverare, To aver, to afirm or make good. Cowel. 

Adultery, (in /at. 1 H. 7. cap. 4. and in divers 


| other places and authors termed Aduautry) in Latin 


alulterium, as it were, ad alteriu/t horum aſcendere, is 
properly the ſin of incontinence between two married 
perſons ; and if one of the perſons be married it is ne- 
vertheleſs adultery. But in this laſt caſe, it is called ſingle 
adultery, to diſtinguiſh it from the other, which .is dou- 
ble. This crime 15 ſeverely puniſhed by the laws of God, 
and the antient laws of the land ; the '7u/zan law, among 
the old Romans, made it death : But in moſt countries at 
this time the puniſhment is by fine, and ſometimes ba- 
niſhment : In England it is puniſhed by fine, penance, 
&c. King Edmund a Saxon, cap. 4. leg. ſuar. Adulte- 
rium affici ju/it in/lar homicidti, And Canute the Dane, 
hominem adulterum in exilium relegari juſſit, farminam na- 
fum et aures pracidi, Leg. par. 2. c. 6. et c. 50. Qui 
axoratus faciet adulterium, habet Rex vel dominus ſuperio- 
rem epiſcopus inferiorem. Leges Hen. 1. cap. 12, Domeſ- 
day-Book, tit. Chent, [Kent] Rex, Dover. De adulte- 
rio per totam Chent, habet Rex hominem, archiepiſcopus 
multerem, excepta terrd 8, Trinitatts, $8, Auguſlini, & $, 
Martini, de quibus Rex nitlul habet. Et. tit, Ceſire Ci- 
vitas———Vidua fi ſe non legitime commuſcebat xx $s. emen- 
debat, puella vero xs, The penalty of this ſin was called 
lairevite by our Saxons. See in 2 part Co#e's In/lit. the 
remarkable caſe of Margaret, the wife of Fohn de Camas, 
who with the conſent of her huſband, lived in adulter 

with Sir J/illiam Panell, and loſt her dower. Rex—/c, 
Southt.—Precpimus tibi quod diligenter mquiri facias per 
legales hamines de viſn. Candeur. $S: Robertus Pincerna, 
habens ſuſpeffum Will. Wake qui cum uxore ſua adulte- 
rium committeret, probibuit et ingreſſum domus ſug, & fi 
idem Will. poft prohibitionem ullam, domum ipfius Roberti 
ingreſſus adulterium pradietum commiſit, inde prefatus 


| Robertus mentuld eum privavit, et fi inquiſitio dederit, quod 


ita ſit, tunc eidem Roberto et ſuis qui cum eo erat ad hoc 
faciend, ter. et catalla ſua, occaſione illa in manum noftram 
fſeifita, in pace efſe facias, donec aliud inde tibi pracipi- 
mus, et wveritatem ilins inquifitionis G. fil. Petri juflic. et 
barenibus noſtris de ſcacc. ſeire fac. Tifte G. fil. Petri com. 
Efſex. apud Wade Stoke. 3 Nov. Clauſ. 14 Fob. m. 2. 
Perhaps this might be in ſome degree, purſuant to a law 
made by J/illiam the Conqueror, that whoever forced a 
woman, ſhould loſe his genitals, the offending parts. Before 
the ſtatute 22 Car. 2. which makes malicious maiming 
tclony, it was a queſtion whether cutting off the privy 
members of a man, taken in adultery with another man's 


| Wife, was felony or not ? for according to Bragton, ſequi- 


tur pana altquando capitalis: But anno. 13 Hen. 3. one 
7obn, a monk, being taken by Henry Hull in the a&t with 
his wife, he cut off the privy members of the monk, and 
was only indicted for a maihem. 3 [»/t. 118. 

Advocate, Is the patron of a cauſe, affiſting his client 
with advice, and who pleads for him : He is the ſame 
With reſpect to the Civil or Eccleſiaſtical laws, as a coun- 
ſellor is with reſpe&t to the Common law, The eccle- 
fiaftical or church advocate was of two ſorts ; either an 
advcate of the cauſes and intereſt of the church, retain'd 
as a counſellor and pleader, to maintain its properties and 
» ow or an advocate, or patron of the preſentation and 
advowſon, Both theſe offices did originaly belong to the 
founders of churches or convents, and their heirs, who 
were bound to prote& and defend their churches, as well 
as to nominate or preſent to them ; as Ailwin, founder 
of Ramſey abby, proruit in medium, ſe Rameſienſis eccleſie 
advacatum, ſe pon ejus tutorem allegans. Lib, Ra- 

ut when the patrons grew negligent in 
their duty, or were men of no inner or ability in the 
courts of juſtice, then the religious began to retain a law 


WE © 0. 
aduate, to ſolicit and proſecute their cauſes. Come? 
See Spelman and Du Freſ#e. ; | 

Advecati, Were thoſe whom we now call patrons of 
churches, and who reſerved to them and their heirs a li- 
berty to preſent on any avoidance. OTE 

Advocatione deciinaruin, Is a writ that lieth for the 
claim of the fourth part, or upward, of tithes that belong 
to any church. Reg. Orig. 29. | G2 I | 

Advow, or Avow, Advocare, cometh of the French 
word avouer, and fignifieth to juſtify or maintain an a&t 
tormerly done. For example, one takes a diſtreſs for 
rent, or other thing, and he that is diſtrained ſueth a re- 
plevin ; now he that took the diſtreſs, or to whoſe uſe 
the diſtreſs was taken by another, juſtifying or maintain- 
ing the act, is faid to avow. Termes de : ley. Hence 
comes adavowvant and advawry, Old Nat. Brev. fol. 43. 
Bra#ton uſes the Latin word in the fame ſignification (as 
advocatio diſſeiſmne) lib. 4. cap. 26. and Caſſaneus, de 
conſuet. Burg. pag. 1210. uſes advocare in the ſame ſig- 
nification ; and page 1213, the ſubſtantive deſavohamen- 
tum for a diſavowing, or refuſal to avow, This word 
alſo ſignifies to bring forth any thing : Anciently when 
ſtolen goods were bought by one, and ſold to another, it 
was lawful for the right owner to take them wherever 
they were found ; and he in whoſe poſlefſion they were 
found, was bound advecare, 7. e. to produce the ſeller to. 
juſtify the ſale ; and ſo on till they found the thief. Af- 
terwards the word was taken for any thing which a man 
acknowledged to be his own, or done by him, and in 
this ſenſe it is mentioned in Fleta, ib. 1. c. 5. par. 4. St 
vir ipſum in domo ſua ſuſceperit, nutrierit et advocaverit 


filuum ſuum, Cowel. 


Advowee, or Avowee, ( Advocatus) Is uſed for him 
that hath right to preſent to a benefice : And in flat. 25 
Ed. 3. /t. 5. we find advawee paramount is taken for the 
King, the higheſt patron. Advocatus et ad quem 
pertinet jus advocationis altcujus eccleſie, ut ad eccleſiam, 
nomine proprio non alieno, poſit praſentare, Fleta, lib. 5. 
Cc. 14- 

Advowlon, (Advecatio) Signifies the right of preſenta- 
tion to a church or benefice : And he who hath this right 
to preſent is ſtiled patron, becauſe they who originally 
maintained the right of preſentation to any church, were 
maintainers of, or benefactors to, the ſame church, either 
by building or increaſing it ; and they are therefore ſome- 
times termed patronz, ſometimes advocat;, and ſometimes 
defenſores, Decretal, cap. 4 ſect. 2. De jure patronatus. 
Cowel. 

When the Chriſtian religion was firſt eſtabliſhed in 
England, Kings began to build cathedral churches, and 
to make biſhops; and afterwards in imitation of them, ſe- 
yeral lords of manors founded particular churches on 
ſome part of their own lands, and endowed them with 
glebe, reſerving to themſelves and their heirs, a _ to. 
preſent a fit perſon to the biſhop when the ſame ſhould 
become void : And this right is called an advowſon, and 
he that hath this- right of preſentation is termed the pa- 
tron, it being preſumed that he who founded the church, 
will avsw and take it into his proteCtion, and be a patron 
to defend it in its juſt rights, By the Common law, 
therefore, the right of patronage is a real right, fixed in 
the founder of the church , and his heirs and ſucceſſors, 
wherein they have as abſolute a property as any other 
man hath in his lands and tenements ; and when manors. 
were firſt created, and lands ſet apart to build a church 
on ſome part of the manor, the advowſon or right of pre- 
ſentation to that church became appendant to the manor ; 


and by a grant thereof cum pertinentiis the advowlon. 
paſſed, 1 Nelſ. Abr. 184. 


Under this title are conſidered, 


I. The ſeveral kinds of advowſons ; and how they may. 
be granted, deviſed, and inherited, 


2. Statutes concerning advowſons. 


| Tt. The 


"I IDS a Ea, > 
. © eGaa od Water y- ett aa HS 
x CRT SS E—paSy 4. 


_—_— REIT 


Eh 7 1 _ 
SOLE © 


AD F 


T1. The ſroeral kinds of advowſons ; and how they Wa 
h» granted, deviſed, and inherited, ne 
| ] 

'l he right of advowſon, or of preſenting a clerk to the 
biſhop, as often as a church becomes vacant, was firſt 
granted by ſuch as were founders, benefactors, or main- 
tainers of the church ; either by reaſon of the foundation, 
as where the anceſtor was founder of the church ; or by 
donation, where he endowed the church ; or by reaſon of 
the ground, as where he gave the ſoil whereupon the 
church was built. 1 1». 119. 

For altho* the nomination of fit perſons to officiate 
throughout the dioceſe was originally in the biſhop, and 
in no other, yet when lords of manors were willing to 
build churches, and to endow them with manſe and glebe, 
for the accommodation of fixed and reſiding miniſters, the 
biſhops on their part (for the encouragement of ſuch pious 
undertakings) were content to let thoſe lords have the no- 
mination of perſons to the churches ſo built and endowed 
by them ; with reſervation to themſelves of an intire 
right to judge of the fitneſs of the perſons ſo nominated. 
And what was the practice, became in proceſs of time 
the law of the church. Grb/. Codex, 756. ſecond Ed. 

They were called advocatt and patront, becauſe they 
were bound to protect and defend the rights of the church, 
and their clerks, from oppreflion and violence. 

The right of nominating, which was firft annexed to 
the perſon building or endowing the church, became by 
degrees appendant to the manor in which it was built ; 
for the endowment was ſuppoſed to be parcel of the ma- 
nor, and the church was built by ſuch lord for the uſe of 
the inhabitants of his manor; and the tithes of the manor 
were alſo annexed to the church. Upon all which ac- 
counts, it was moſt natural for the right of advowſon 
(which was now become hereditary) to pats with the ma- 
nor, or with ſuch part of it, as might at any time be 
granted or aliened together with the advowſon : to which 
(whether to the whole, or part, it is therefore ſaid to be 
appendant ; that is, to the demeſnes, which are of perpe- 
tual fubſiſtence, but not to rents or ſervices, which (tho' 
parcel of the manor) may be extinguiſhed, and cannot 
therefore ſupport ſuch appendency. Gu. 757. Watf. c. 7: 

If he that is ſeifed of a manor, to which-an advowſon 
is appendant, grants one or two acres of the manor, toge- 
ther with the advowſon ; the advowſon is appendant to 
ſuch acre ; eſpecially after the grantee hath preſented, 
Fatſen's Complete Incumbent, c. 7, | | 

But this feoffment of the acre with the advowſon ought 


acre of land and the advowſon ought to be granted by 
the ſame clauſe in the deed ; for if one having a manor 
with an advowſon appendant, grant an acre parcel of 
the ſaid manor, and by another clauſe in the ſame deed 
grants the advowſon ; the advowſon in ſuch caſe ſhall not 
paſs as appendant to the acre : but if the grant had been 
of the intire manor, the advowſon would paſs as appen- 
dant. So if a huſband, ſeiſed in right of his wife of a 
manor to which an advowſon is appendant, doth alien the 
manor by acres to divers perſons, ſaving one acre ; the 
advowfon fhall be appendant to that acre, Or if a leſſee 
for life of a manor to which an advowſon belongs, alien 
one acre, with the advowſon appendant, the advowſon 
is thereby appendant to that acre. Matſ. c. 7. 

An advowſon of a vicarage may be appendant to a 
parſonage, as being derived and endowed out of the ſame ; 
upon which account it is, that if a parſon be patron of a 
vicarage, and doth leaſe the parſonage to another, the 
patronage of the vicarage ſhall paſs as incident thereunto ; 
and upon the ſame account, the rector of common right 
ts ever eſteemed patron of the vicarage, tho* by ſome or- 
dinance or compoſition, or by the King's grant, it may 
be appointed and ſettled otherwiſe ; and ſo may even an 
advowſon of a vicarage be appendant unto other things, 
as to a manor, by reſervation upen the appropriation, be- 
cauſe the advowſon of the reftory was appendant there- 
unto ; as alſo by the grant of the parſon, before the time 
of memory ; and in this eaſe, altho” the aC&t of appropri- 
ation be nat extant, yet the uſe of preſenting time out of 


to be by deed, to make tlie advowſon appendant ; and the. 
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mind is a ſufficient evidence of the appendancy to the 
manor, contrary to the common right. //atf. c 7. 

'The right of advowſon, tho' appendant to a manor, 
caſtle, or the like, may be ſevered from it ; and being 
ſevered, is become a! adoowſon greſs ; and this may be 
eftected divers ways : as, 1. If a manor or other thing to 
which it is appendant is granted, and the advowlon ex- 
cepted. 2. It the advowlſon is granted alone, without 
the thing to which it was appendant, 3. If an advowſon 
appendant 1s preiented to by the patron, as an advowton 
in groſs. Gib/, 757, 

A difappendancy may alſo be temporary ; that is, the ap- 
pendancy, tho” turned into groſs, may return : as, 1. If 
the advowlon is excepted in a leaſe of a manor for lite ; 
during the leaſe, it is in groſs, but when the leaſe expire; 
it is appendant again. 2. If the advowſon is granted for 
life, and another enfeoffed of the manor with the appur- 
tenances; in ſuch caſe the reverſion of the advowſon 
paſſeth, and at the expiration of the grant it all be 
appendant. 3. If the advowſon is allotted to one co- 
parcener, and the manor to another, and ſhe-who had the 
advowſon cies without iffue, it is appendant again : and 
ſo, if the demeſnes are allotted tothe one, and the ſer- 
vices to the other, the advowſon becomes in groſs ; but if 
the one die without iſſue, and the manor deſcend to her 
who had: the ſervices, the advowſon becomes appendant 
as it was before. 4. If tenant in tail aliens ſome part 
of the manor with the advowſon, and the alience grants 
the advowſon to a ſtranger ; or if a common perſon 
hath an advowſon appendant, and a ſtranger preſents his 
clerk, who 1s in by {ix months ; in both theſe caſes, the 
advowſon is made diſappendant ; but yet, if in the firſt - 
caſe, the land aliened is recovered by tenant in tail, and 
in the ſecond caſe the rightful patron recovers, the ap- 
pendancy returns. $5. Where an advowſon is appendant 
to a manor, and the owner mortgages the manor in fee 
excepting the advowſon, by this means it is become in 
groſs ; but if the money be paid punctually at the day, 
then it is become appendant again, and if it is paid after 
the day it is appendant in reputation, and - may paſs by 
the name of an advowſon appendant, in a grant or gther 
conveyance, tho” in reality the appendancy is deſtroycd ; 
{or If it is ſeyered one initant from the manor by the act 
of ihe party, it is then in groſs, and not eppendany 6. 
So where the owner of a manor, to which an advowſon 
was appendant, accepts a fine of the advowſon, with a 
grant and render back of every fecond turn ; now, for 
ſuch turn the advowſon is in groſs, but for other turns 
the appendancy {till continues ; but if a man levy a fine of 
the advowſon, and accepts a grant and render, the appen- 
dancy 1s quite gone, becaule there was an inſtant of time, 
in which it became ſevered. 7, So where there are two 
coparceners of a manor to which an advowſon is appen- 
dant, and they make partition of the manor, without 
taking notice of the advowſon ; at every other turn it is 
{ti]] appendant : but if there had been any expreſs excep- 
tion of the advowſon, it would then be in groſs. G#/. 
ut in caſe of the King, by the ſtatute of prerogative 
regis, 17 Ed. 2. c. 15. When the King giveth or granteth 
land or a manor with appurtenances ; without he make ex- 
preſs mention i his deed or writing, of adunujons of churches 
when they fal!, belonging to ſuch manor or land, at this ay 
the King reſerveth ta himſelf ſuch advowſ1ms, albeit that 
among other perſons it hath been obſerved otherwiſe. 


Giveth er granteth] But when he re/toreth, as in cale 
of the reſtitution of a biſhop's temporalities ; then advow- 
ſons paſs without expreſs mention, or any words equiva- 
jent thereto. 10 Cs, 64. 


Without he make expreſs mention] Either by name, or 
with the appurtenances, or as fully and perfe My, or in «s 
ample manner and form ; or the like ; which have been 
adjudged equivalent to an expreſs mention ; becauſe the 
grantee may inquire what the appurtenances were, and 
in what manner and form it was held ; and forafinuch #3 
the uncertainty may he reduced to a certainty by 1nquiy 
or circumſtance, the grant is good. 10 Cs, 64. 
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perſon, is thus ſet down by Re/le, out of the ancient 
books : If a man ſeiſed of a manor to which an adyowſon 
is appendant, aliens that manor, without ſaying with the 
appurtenances (and much more without naming the ad- 
vowſon) yet the advowſon ſhall pals; for 'tis parcel of 
the manor. 2 Rol. Abr. 60. : 

The right or property which a patron hath in an ad- 
yowlon, will not warrant a plea (as it is in temporal 
property) that he is ſeifed in his demeſne as of fee, but 
only ſeiled in fee; the reaſon of which is, becauſe that 
inheritance, ſavouring not de domo, cannot either ſerve 
for the ſuſtentation of him and his houſhold, nor can any 
thing be received for the ſame, for defraying of charges. 
And in the caſe of oh London and the church of South- 
well, where the words of the leaſe were, commodities, 
emoluments, profits and advantages to the prebend be- 
longing ; it was adjudged, that the advowſon could not 
paſs by the ſaid words, becauſe all of them implied things 
oainful ; and (as was added) is contrary to the nature of 
an advowſon, regularly. r [ft. 17. 

And hereby it appeareth, how the Common law doth 
deteſt ſimony and all corrupt bargains for preſentations 
to any benefice ; but that a fit perſon for the diſcharge of 
the cure, ſhould be preſented freely without expeCtation 


of any thing ; nay, ſo cautious is the Common law in 
this point, that the plaintiff in a quzare impedit could re-. 


cover no damages for the loſs of his preſentation, untill the 
ftatute 13 Ed. 1. c. 5. and that is the reaſon that guardian 
in ſocage ſhall not preſent to an advowſon, becauſe he 
can take nothing for it, and by conſequence he cannot 
account for it ; and by the law he can meddle with no- 
thing that he cannot account for. 1 /»/?. 17. 

Which ſaid doctrine, and the plain tendency thereof, 
are exactly agreeable, not only to the nature of advowſons, 
which are merely a truſt veſted in the hands of patrons 
by conſent of the biſhop, for the good of the church and 
religion ; but alſo to the expreſs letter of the Common 
law, the rule of which is, that the right of patronage, 
being annexed to the ſpiritualty, cannot be bought or 
fold : So that the notion and —___ of making merchan- 
_ diſe of advowſons and next avoidances, Is not eaſily re- 


conciled, either to the laws of the church, or to the an-_ 


cient laws of the land, or to the nature of advowſons, 
conſidered as truſts for the benefit of mens ſouls. Nor 
| Goth it follow, either from the patron's being now veſted 
with that right by the Common law, or from its being 
annexed to a temporal inheritance, that it is itſelf a tem- 
poral inheritance, or ought (legally ponking! to be con- 
lidered otherwiſe than as a ſpiritual truſt ; 11 
tain, that the foundation of the right was the conſent of 
the biſhop ; and as to what is called appendancy, it a- 
mounteth to no more than this, that a truſt of a ſpiritual 
nature, and for ſpiritual ends, ſhall reſt in the ſame per- 
ſon to whom the temporal inheritance doth belong ; for 
the ſeparation of advowſon from the manors, and the 
grant of next avoidances, and the like, were ſteps taken 
afterwards, and what undoubtedly were never thought of 
by the biſhop upon the firſt conceſſion ; who had nothing 
in his eye, but the encouragement of ſuch pious founda- 
tions, and a reaſonable reſpect to the founder (who was 
. ſuppoſed to dwell there) in the nomination of ſuch a clerk 
as might be acceptable to himſelf; under the reſtraint, of 
being admitted, or not admitted by the biſhop. G4/, 
Ab | 

[The equity of which union of the advowſon to the 
manor, ſecms to be the foundation of that maxim of the 
Canon law, jus patronatus tranſit cum untiverſitate niſt 
ſpecialiter excipiatur ; and of the Common law, that the 
advowſon paſſeth with the manor of courſe, without any 
expreſs words to convey it ; for tho' it be otherwiſe in the 
caſe of the King, yet that is upon the foot of the ſtatute 
of prerogativa regis, and not of the Common law. 
Gibſ, 758, | 

o this purpoſe it is material, that the Canon law 
expreſly forbad the obtaining and procuring of next pre- 
ſentations; as we find in a decretal epiſtle of pope Alex- 
wt the third biſhop of Exeter ; upon which the rule 

OL, I, | 


Other perſons] the law, in the caſe of a common. 


nce it 15 cer-. 


| thereof from the brother to the ſiſter of the intire blood, - 
FP | 


of the law is, that he who purchaſeth an advowſon ought 
to be deprived thereof,, Gibſ, 758. : 
 Advowſon being an inheritance incorporeal, and lying 
in manual occupation, cannot paſs by livery ; but may 
be granted by deed, or by will, either for the inheritance, 
or for the right of one or more turns, or for as many 
as ſhall happen within a time limited. | | 
But this general rule, with regard to advowſons in 


groſs, next avoidances, and the like, is to be underſtood 
with two limitations, . 


Firſt, That it extends not to eccleſiaſtical perſons of 
any kind or degree, who are ſcifed of advowſons in the 
right of their churches ; nor to maſters and fellows of col- 
leges, nor to guardians of hoſpitals, who are ſeifed in 
right of their houſes; all theſe being reſtrained (the 
biſhops by the 1 Eliz. cap. 19. and the reſt by the 13 £1iz. 
cap. 10.) from making any grants but of things corporeal, 
of which a rent or annual profit may be reſerved ; and of 
that ſort, advowſons and next avoidances, which are in- 
corporeal and lie in grant, cannot be ; and therefore ſuch 
grants, however confirmed, are void againſt the ſucceſ- 
for ; tho* they have been adjudged to be good againſt the 
grantors (as biſhop, dean, maſter, or guardian) during 
their own times, TIE] | 


Secondly, Where the right of granting is abſolute and 
indiſputable ; yet a grant cannot be made by a common 
perſon, whilſt the church is void, fo as to be inticled 
thereby to ſuch void turn; for however the avoidance 
that ſhall happen next after, or the inheritance of the ad- 
vowſon, may be granted when the church is void ; the 
void turn itlelf (being a mere ſpiritual thing and annexed 
to the perſon of the patron) is not grantable : it is then 
(as the law books ſpeak) a thing in power and authority, 
a thing in action and effect ; the execution of the advow- 
ſon, and not the advowſon, This is the doftrine and 
language of all the books ; which alſo ſay, that if two 
have a grant of the next avoidance, and one releaſeth all 
right and title to the other while the church is void ; ſuch 
releaſe for the ſame reaſon is void. But all this is to be 
underſtood of common perſons only, and not of the King, 
whoſe grant of a void turn hath been adjudged to be 
good, Gib/. 758. Watl. c. 10. Wo 

And: with reſpect to clergymen in particular, it is en- 
acted by the 12 Ann, /t. 2. c. 12. as follows: Jhereas 
fame of the clergy have procured preferments for themſelves, 
by buying eccleſiaſtical lrvings, and others have been thereby 
diſcouraged ; it 1s enatted, that if any perſon ſhall for any 
ſum of money, reward, gift, profit or advantage, direttly or 
indirectly, or for or by reaſon of any promiſe, agreement, . 
grant, bond, ccvenant or other aſſurance, for, or for any ſum 
of money, reward, gift, or benefit whatſoever, direftly or ins. 
directly, 1n his own name or im the name of any other perſon, - 


take, procure or accept the next aundance of, or preſentation 


to, any benefice with cure of ſouls, dignity, prebend, or living - 
eccleſraſiical, and ſhall be prejented or collated thereupon ; 
every ſuch preſentation or collation ; and every admiſſion, in- 
fitution, inveſtiture and induftion upon the foes ſhall be 
utterly void, fruſtrate and of no effed4 in law; and ſuch; 
agreement ſhall be deemed a ſumoniacal contraet ; and it ſhall 
be lawful for the queen, her heirs and ſucceſſors, to. preſent 
or collate unto, or to give or beſtow every ſuch benefice, dig 
nity, prebend and living eccleſiaſtical for that one time or 
turn only; and the perſon ſo corruptly taking, procuring or 


| accepting any ſuch benefice, dignity, prebend or living, ſhall 


thereupon and thenceforth be adjudged a diſabled perſon in law 
to have and enjoy the ſame, and ſhall , be ſubje&t to any 
puniſhment, pain or penalty. limited, preſcribed or _ by 
the laws eccleſiaſtical, in like manner as if ſuch corrupt 
agreement had been made after ſuch benefice, dignity, prebend 
or living eccleſiaſtical had become vacant z any law or flatute-. 
to the contrary in any wiſe notwith/landing. 

But this a& being only reſtriftive upon clergymen, 
all other perſons continue to purchaſe next avoidances 
as they did bcfore, and preſent thereunto as they think 


proper. _ 
As to advowſons in groſs, there cannot be any deſcent 


but 
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then it ſhall Jeſcend to the ſiſter, fhe being the next heir 
of the intire blood. //atf. c. 8. [e's 
So if one be ſeiſed of an advowſon in fee, and the 
church doth become void, the void turn is a chattie z and 
if the patron dieth before he doth preſent, the avoidance 
doth not go to his heir, but to his executor. /Yat/. 
" By - | . | 
But if the incumbent of a church be alſo ſeiſed in fee 
of the advowſon of the ſame church, and die, his heir, 
and not his executors, ſhall preſent ; for altho' the ad- 
vowſlon doth not deſcend to the heir at the death of the 


anceſtor, and by his death the church become void, fo that - 


the avoidance may be faid in this caſe to be ſevered from 
the advowſon before it deſcend to the heir, and veſted in 
the executor ; yet both the avoidance and deſcent to the 
heir happening at the ſame inſtant, the title of the heir 
ſhall be preferred as the more ancient and worthy,  /Yat/. 
c 


» 9. 
By laft will and teſtament, the right of preſenting to 
the next avoidance, or the inheritance of an advowlſon, 


may be deviſed to any perſon ; and if ſuch deviſe be made 
by the incumbent of the church, the inheritance of the 
advowſon being in him, it is good tho' he die incum- 
bent ; for altho' the teſtament hath no effe&t but by the 
death of the teſtator, yet it hath an inception in his life 
time. And ſo it is, tho' he appoint by his will who 
ſhall be preſented by the executors, or that one executor 
ſhall preſent the other, or doth deviſe that his executors 
ſhall grant the advowſon to ſuch a man. Yat/. c, 10. 
| Where there are divers patrons, and they vary in their 
preſentment ; if they be jointenants or tenants in common 
of the patronage, the ordinary is not bound to admit any of 
their clerks, and if the ſix months paſs then he may pre- 
ſent by the lapſe ; but he may not within the ſix months, 
for if he do, they may agree and bring a guare impedit 
againſt him, and remove his clerk, and ſo the ordinar 
ſhall be a diſturber. Dr. & Student, b, 2. c. 30. | 
And by the Canon law, where divers did preſent, being 
either coparceners, jointenants, or tenants in common, 
the biſhop, if he pleaſed, might judge of the fitneſs of 
the clerks, and chooſe which of them he would. G/. 


765. | 


By the Common law, if the patrons have the patronage 
by deſcent, as coparceners; then is the ordinary bound to 
admit the clerk of the eldeſt ſiſter; for the eldeſt ſhall 
have the preference in the law, if ſhe will ; and then at 
the next avoidance, the next fiſter ſhall preſent, and fo 
by turns one ſiſter after another, till all the ſiſters or their 
heirs have preſented ; and then the eldeſt ſiſter ſhall begin 
again, And this is called a preſenting by turn ; and it 
holdeth always between coparceners of an advowſon, ex- 


- cept they agree to preſent together, or that they agree by 


compoſition to preſent in ſome other manner ; and if they 
do ſo, the agreement ſtands. But if after the death of the 
common anceſtor the church voideth, and the eldeſt 


| filter preſenteth together with another of the ſiſters, and 


the other ſiſters every one in their own name or toge- 


ther; in that caſe the WOnury is not bound to receive 


any of their clerks, but may ſuffer the church to lapſe : 
For he ſhall not be bound to receive the clerk of the eldeſt 
fiſter, but where ſhe preſenteth in her own name. 1 1». 
186, 243. 2 Int. 364. | 

And in this caſe, where the patrons vary in preſent- 
ment, the church is properly faid to be litigious, ſo that 
the ordinary ſhall be bound at his peril to direct a writ to 
inquire of the right of patronage, for that writ lieth, 
where two preſent by ſeveral titles : But theſe patrons 
preſent all in one title, and therefore the ordinary ma 
ſuffer it to paſs, if he will, into the lapſe, Dr, & Stu- 
dent, b. 2. Cs 39s | 


2. Statutes concerning advowſons. 


Stat. Weſtm. 2.13 Edw. 1. cap. 5. ſeft. 1. © Where 
as when any, having no right, had preſented to any 
ehurch, whoſe clerk was admitted, the true patron could 
not recover his adyowſon, but by writ of right, whereby 


M20 'F-, 


but the ſame ſhall deſcend to the brother of the half blood, { heirs within age, by fraud or negligence of their guar. 
unleſs the firſt had preſented to it in his life time, and | dians, and heirs both of full age and within age, by neg. 


ligehce or fraud of tenants by the curteſy, tenants jn 
dower, for term of life, or for years, or in fee tail, were 
many times diſherited, or driven to their writ of right; 
It is provided, that ſuch preſentments ſhall not be ſo pre. 
judicial to the right heirs, but that at the next advoidance 
after that the heir ſha]l become to full age, or that the 
advowſon ſhall revert unto the heir being of full age, he 
ſhall have the ſame action by a poſleflory writ of advow. 
ſon which the laſt anceſtor of that heir, being of full age, 
ſhoul1 have had at the laſt avoidance happening in his 
time, or before the demiſe was made for term of life or 
in fee-tail, The fame ſhall be obſerved in prelentments 
made unto churches, being of the inheritance of women 
under the power of their huſbands. Alſo biſhops, and 
other eccleſiaſtical men, ſhall be aided by this ſtatute, in 
caſe any having no right, preſent unto the churches be. 
longing to their prelacies, dignities, or parſonages, what 
time ſuch prelacies, &c. be vacant.” | TD 
Seat. 2. 5 Yet ſhall not ſuch perſons have the recovery 
aforeſaid, ſaving that the guardians, tenants by the cur- 
teſy, &c. did faintly defend the pleas ; becauſe that the 
judgment.given in the King's courts ſhall not be adnul. 
led ; but {hall ſtand in force, until it be reverſed as er;o- 
neous, or the affiſe of darrein preſentment, or the inqueſt 
in the quare impedit, adnulled by attaint, or, by certifica- 
tion, which ſhall be freely granted. And from hence- 
forth in writs of darrein preſentment, or quare impedit, if 
the defendant alledge plenarty of his own preſentation, 


| the plea ſhall not ſtay, ſo as the writ be purchaſed within 


ſix months, tho' he cannot recover his preſentation within 
ſix months. And ſometimes, where a fine is levied be. 
tween many claiming one advowlſon, that one of them 
ſhall preſent the firſt time, and at the next avoidance 
another : And when one hath had his preſentment, and at 
the next avoidance, he to whom the ſecond preſentation 
belongeth, is diſturbed by any that was party to the ſaid 
fine, or in his ſtead : It is provided, that he that is ſo di- 
ſturbed, ſhall have no need to ſue a guare impedit, but 
{hall reſort to the fine. And if the ſaid agreement be found 
in the roll, then the ſheriff ſhall be commanded, that he 
give knowledge unto the diſturber, that he be ready at 
tome ſhort day, containing the ſpace of fifteen days, or 
three weeks (as the place happeneth to be near or far) to 
ſhew if he can alledge any thing, wherefore the party di- 
ſ{turbed ought not to preſent : And if he come not, or 
can nothing alledge to bar the party of his preſentation, 
by reaſon of any deed made fince the fine levied, he ſhall 
recover his preſentation with damages. And where, af- 
ter the death of the anceſtor that preſented, the ſame ad- 
vowſon is affigned in dower, or to tenant by the curteſy, 
which do preſent, and after the death of ſuch tenants, 
the true heir is diſturbed to preſent when the church is 
void : It is provided, that it ſhall be in the election of _ 
the party diſturbed, whether he will ſue by guare impedit, 
or darrein preſentment, The ſame ſhall be obſerved in 
 " demiſed for term of lite, or years, or in fee 
tail.” BE Ht 

Sect. 3. © In quare impedit, and darrein preſentment, 
damages ſhall be awarded, to wit, if ſix months paſs by 
ſuch let, ſo that the biſhop do preſent, and the true pa- 
tron loſeth his preſentation for that time, damages ſhall 
be awarded for two years value of the church. And if 
the ſix months be not paſſed, but that the preſentment be 
recovered, then damages ſhall be awarded to the half 
year's value of the church. And if the diſturber have 
not whereof he can recompence the damages (in caſe 
where the biſhop preſenteth by lapſe) he ſhall be puniſhed 
by two years impriſonment ; and if the advowſon be re- 
covered within the half year, the ditturber ſhall be pu- 
niſhed by impriſonment of half a year.” 

Seft. 4. ** Writs ſhall be granted for chapels, pre- 
bends, vicarages, hoſpitals, and other houſes, which be 
of the advowlons of other men, that have not been uſed 
to be granted before. And when the parſon of any church 
is diſturbed to demand tithes in the next pariſh by writ of 
indicavit, the patron of the parſon ſo diſturbed ſhall have 
a writ to demand the advowſon of the tithes in _— 
an 
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and when that is tried, then ſhall the plea paſs in the be the ſaid 


court chriſtian, {6 far as it was tried in the King's 

court.” PRs Rn) bh, By 

Se. 5. ** When an advowſon deſcendeth unto BR 
ners, tho' one preſent twice, yet he that was negligent 
ſhall not be barred, but another time ſhall have his turn 
to preſent.” | | 

Stat. Praerog. Reg. 17 Edw. 2. cap, 8. * Of churches 
vacant, the advowlons whereof belong to the King, and 
others preſent, if the King recover his preſentation, tho' 
it be after the ſix months from the time of the avoidance, 
no time ſhall prejudice him, fo that he do preſent within 
fx months.” 

Stat. 25. Edw. 3. flat. 3. cap. 3. © When the King 
' ſhall make collation or preſentment to any benefice in any 
other's right, the title whereupon he groundeth himſelf 
ſhall be well examined. And at what time before judg- 
ment the title be found untrue or unjuſt, the coliation or 
preſentment thereof made thall be repealed. And the pa- 
tron or poſſeſſor, which ſhall prove the falſe title, ſhall 
have thereupon writs out of the Chancery, as many as 
ſhall be needful.” | | 

Stat. 25 Edw. 3. flat. 3. c. 7. © When ordinaries 
have given a benefice by lapſe, and the King taketh his 
ſuit againſt the patron, which percaſe will ſuffer that the 
King ſhall recover in deceit of the ordinary or the pofleſ(- 
for; in_ ſuch caſe, and all other caſes like, where the 
King's right is not tried, the ordinary or poſleffor ſhall 
be received to counterplead the title taken for the King.” 

Stat. 13 Rich. 2, /tat. 1. cap. 1. * If the King pre- 
ſent to any benefice full of any incumbent, the preſentee 
of the King ſhall not be received by the ordinary till the 
King hath recovered his preſentment by proceſs of law ; 
and if any preſentee of the King be otherwiſe received, 
and the incumbent put out, the fig incumbent ſhall be- 
gin his ſuit within a year after the induction of the King's 
_ preſentee,” | 
Stat. 4 Hen. ' 4. cap. 22. ** If any incumbent be put 
- Out of his benefice by the King's preſentee, without pro- 
ceſs, the ſaid incumbent may ſue for his remedy by the 


ſtatute 13 Rich. 2. cap. 1. and begin his ſuit within the 


year, or after, at his will, notwithſtanding the term limi- 
ted by the ſaid ſtatute.” | 
+ Stat. 7. Ann. cap. 18. © No uſurpation upon any avoid- 
ance in any eccleſiaſtical promotion, ſhall diſplace the 
eſtate of the patron, or turn it to a right ; but he may 
preſent upon any other avoidange, and maintain a quare 
impedit ; and if coparceners, jointenants, or tenants in 
common, are ſeiſed of an eſtate of inheritance in any 
advowſon, and a partition. is made to preſent by turns, 
each of them ſhall be ſeifed of his ſeparate part, to preſent 
in his turn.” | 

By Stat. x EI. c. 4. ſe. 25. The King ſhall have the 
advowſon of vicarages belonging to rectories impropriate, 
renounced by Queen Mary. | 

By the ſtatutes 3 Fac. 1. c. 5. ſe. 18. & 19, 1 WW. 
& IM. c. 26; and 12 Ann. c. 14. the preſentation to be- 
nefices belonging to papiſts, is given to the two univer- 
lities. or ores 
By the ſtatute 13 & 14 Car. 2. c. 25. conveyances of 
advowſons, impropriations, &c. to truſtees appointed by 
the long parliament, by pretended delinquents are made 
void. | | 
By the ſtatute 10 Ann. c. 12. the rights of advowſons 
in Scotland are reſtored. See titles Muare impedit, Pres 


ſentation, Simony. | 
Form of the grant of a perpetual advowſon.. 


in the 


This indenture made the —— day of 
year of the reign of our ſovereign lord 4 
Great Britain, France and Ireland King, defender of the 
faith, and i forth, and in the year of our lord be- 
tween A, B. of in the county of eſquire, of 
the one part, and C, D. of —— #n the county of 
gentleman, of the other | abt, witneſſeth, that the ſaid 
A. B. for and in conſideration of the ſum of of 
lawful money of Great Britain, to him in hand paid at or 
befare the ſealing and delivery hereof, the receipt whereof 


WY - 0 4 
| A; B. doth hereby acknowledge, and himſelf 
therewith fully ſatisfied and paid, and theroof and of every 
part thererf doth hereby acquit, releaſe and q for ever diſ- | 
charge the ſaid C. D. his heirs, executsys and adniniftra- 
tors, and every of them by theſe preſents, and alſo for di- 
vers other good cauſes and valuable conſiderations [4 the 


| /aid A. B. thereunto moving, he the ſaid A. B. hath given 


and granted, and by theſe preſents doth fully, freely and ab- 
ſolutely give and grant, unts the ſaid C. D. his heirs and 
affegns for ever, all that the adiowſon of the redtury or par- 
Jonage of BE. in the county of ——— and all the eſtate, 
right, title, intereſt, property, claim and demand whatſ; = 
ever of him the ſaid A. B. of, in and to the ſaid adur- 


fon, and to the donation, preſentatiom and free diſpoſition 


and right of patrovage of the ſaid church : To have and to 
hold the faid advnuſon and premiſſes a/orejaid heriby given 
and granted, or meant, mentioned or intended to be hereby 
given and granted, with the appurtenances, unto him the 
Jaid C. D. his heirs and afgns, to and ſor the Fr and 
only proper uſe and behoof of the ſaid C. D. his heirs and 
al/igns for ever, and to and for no other uſe, intent or pur- 
poſe TRY And the ſaid A, B. hath granted, and by 
theſe preſents doth grant for himſelf and his heirs, that they 


will warrant to the ſaid C. D. and his h.irs the afcrejaid 


advowſon of the ſaid church and premiſſes aforeſaid and 
every of thent, with the appurtenances, unt)» him the ſaid 
C. D. his heirs and aſſigns, againſt him the ſaid A. B. his 
heirs and aſſigns, and againſt all perſons whatſnever claiming 
or to claim the ſanie, or any right or title thereunto, by, 
from, or under him, them or any of them. And the ſaid 
A. B. doth hereby for himſelf, his heirs, executors and ads 
miniſtrators, covenant, promiſe, grant and agree to and with 
the ſaid C. D. his heirs, executors, adminiſtrators and aſſigns, 
and to and with every of them, by theſe preſents, in manner 
and form following ; that is to ſay, that he the ſaid A. B. 
rs at the time of the ſealing and delivery hereof, and until 
the execution of theſe preſents, the true right, and undoubted 
patron of the ſaid church of E. and of the reftory afore- 
ſaid ; and hath good right, full power, and I-wful and ab- 
ſolute authority, to grant and convey the ſame to the ſaid 
C. D. his heirs and aſſigns in manner and form as aforeſaid; 
and that it ſhall and may be lawful to and for the ſaid 
C. D. hrs heirs and affigns, from time ta time, and at all 
times fir ever hereafter, whenever the ſaid church ſhall or 
may, by the death, reſignation, deprivation, ceſſion or change 
i all or any the re&tors or incumbents thereof, or otherwiſe 
afppen to become vacant, to preſent ſame other haneſt, learn- 
ed and well qualified clerk, to ſucceed in the ſaid church as 
the reftor or parſon thereof, and ta do all other afts which 
to the office of patron of the ſaid reftory doth of right be- 
long or appertain, as fully and amply as he the ſaid A. B.. 
his heirs or aſſigns might or could do, if theſe preſents had 
net been made, without any let, ſuit, hindrance, moleſtation, 
interruption or diſturbance whatſoever of or from him the 
ſaid A. B. his heirs or. aſſigns, or any other claiming under 
him, them or any of them: And that he the ſaid A. B. 
his heirs and aſſigns, and all other perſons whatſover having 
or claiming any right or title to the ſaid advowſon under him 
or them, ſhall and will from time to time, and all times 
hereafter, upon the reaſonable requeſt, and at the proper coſt 
and charges of the ſaid C. TD. his heirs and aſſigns, im the 
law, make, do, levy, execute and ſuffer all and every ſuch 
ſurther and other lawful and reaſonable att and acts, grant 
and grants, conveyances and aſſurances in the law whatſoever, 
for the further, better, and more erfert and abſolute grant- 
ing, conveying, and aſſuring of the ſaid advowſon of the 
ſaid church to the ſaid C. D. hs heirs and aſſigns, be it by 
grant, confirmation, fine or recovery, or in any other manner, 
as by the ſaid C. I. his heirs and afſigns, or his or ther 
counſel learned in the law, ſhall be reaſonably deviſed, ad- 
viſed or required : All which further and other aſſurance 
and aſſurances, ſo to be made HL the ſaid premiſſes, ſhall be 
and enure, and ſhall be adjudged, deemed and taken to be 
and enure, and are hereby declared to be and enure, to the 
ſele, only and proper uſe of the ſaid C. D, his heirs and aſ- 
ſigns for ever, and to and for no other uſe, intent or oof go 
whatſoever. In witneſs noovy the parties aboveſaid to 
theſe preſents have interchangeably ſet their hands and ſeals, 


the day and year firſt above writen, 
Fg gy FF Grant 
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Grant of a Next Avoidance. 2 


Tels indavture made the = day of = itt the 


year of our lord Between A. B. of ——— 
in the county of ——— eſquire, of the one part, and C. D. 
of in the county of gentleman, of the other 


part, witneſſeth, that the ſaid A. B. for-divers good cauſes 


and conſiderations, him the ſaid A. B. thereunto moving y 
hath grven and granted, and doth by theſe preſents give and 


grant unto the ſaid C. D. his executors, adminiſtrators and 


aſſigns, the firſl and next donation, nomination, preſentation, 
and free apes of the reftory or parſonage of the church 
of E. in the county of F. and that it ſhall and may be law- 


ful to and for the ſaid C. D. his executors, adminiſtrators 


and aſſigns, whenſoever, howſoever, and by whatſoever means, 
by death, reſignation, privation, ceſſion, permutation, or by 


A-ÞF:.F 


within the honour of J/allingford. Cowel. See Kennet's 
Paroch. Antiq. Þ. 147, 163. j | 

Aduri Poztus. Ederington, Criel. | 

AEgale Byyig, (from the Saxon) Ayleſbury. 

Aelmeteoh, Pecunia Eleemoſynaria, ſcilicet, denaru ſantti 
Petri. See Almsteoh. Cowe!. 

Aerie, or, Ayry of Goſhawks ( Aeria accipitrum) Is the 
proper term for hawks, for that which of other birds we 
call a neſt. Thus it is uſed in ſtat. g Hen. 3. cap. 12. 
in the charter of the foreſt, and divers other a Aerie 
comes from the French A{tre, the proper term for a hawk's 
neſt, But Spelman derives it from the Saxon eghe, which 
the Germans and Normans melted into 2y2, an egg ; 
whence eyerie was a common name for a bird's acſt, 7. e. 
the place or repoſitory of eggs ; hence to the eye, or brood 
of pheaſants. The liberty of keeping thele ayerizs of 
hawks, was granted as a privilege to ſome great perſons; 


— 


any other ways or means whatſoever, the aforeſaid church of | as in the charter of Henry 3. to the church of York — [n 


E. /hall fir/t or next happen to be void, to preſent any one 


fitting, honeſt and learned man thereunto; and to do all 


other things which belong to the office and duty of a patron ; 
and to do, for the fulfilling of ſuch firſt and next vacation 
or avoidance only, as £9 and amply, as he the ſaid A. B. 
in that behalf might do, if theſe preſents had not been maae. 
And the faid A. B. doth hereby, for himſelf, his heirs, exe- 
cutors, adminiſtrators and aſſigns, covenant, promiſe and 
grant, to and with the ſaid C. D. his executors, admini- 


ftrators and aſſigns, that he the ſaid A. B. hath full power 


and lawful authority to give, grant, and diſpoſe [g the next 


nemore de Blideward habebat archiepiſcopus & canonici de 
Ebor. proprios foreſtarios ſuos, & mel, & areas accipitrum 
& noiforum, Regiſtr, Foh. Romant Arepi Ebor, MS. 
}+ 91. the preſerving of aertes in the King's foreſts and 
woods, was. one fort of ſerjeanty, or tenure of land b 
ſervice. So ann. 20 Ed. 1. Simon de Raghton &7 alii te- 
nent terras in Raghton, Com. Cumbr. per ſerjantiam cuft 
diendi aerias auſlurcorum domini regis. Cowel, | 
AElica, Netherby upon Eſt in Cumberland, Cowet. 
Aelnecy, Vide Elnecy. | | 
AEltimatio capitis, Sax. were, i. e. pretium hominis, 


preſentation, of and in the aforeſaid reftory and church of | King Athel/tan in a great aſſembly held at Exeter, declared 


E. to the ſaid C. D. his executors, adminiſtrators and A 
ſigns as afereſaid; and further that he the ſaid A. B. his 


heirs or aſſigns, ſhall and will from time to time and at all 


times hereafter, at the 4 gps requeſt, and coſts and 
charges of him the ſaid C. D. his executors, adminiſtrators 
and aſſigns, make, do and execute, or cauſe to be made, done 
and executed, ſuch further and other reaſonable aft and atts, 


thing and things, conveyance and aſſurance in the law what- 
- foever, for the further, better, and more abſelute giving and 


granting of the ſaid next preſentation of, in, and to the 
afwefend reftory and church of FE. unto him the ſaid C. D. 
' bis heirs, executors, adminiſtrators and aſſigns, as by him 
the ſaid C. D. his executers, adminiſtrators and aſſigns, or 
his or their counſel learned in the law, ſhall be reaſonably 


deviſed, or adviſed and required. In witneſs m_— the 
ly 


parties to theſe preſents have hereunto interchangea 
their hands and ſeals, the day and year firſt above written, 


Advowſon of the moſety of the church, ( Advocatio 
medietatis eccleſiz) Is where there are two ſeveral patrons 
and two ſeveral incumbents in one and the ſame church ; 
the one of the one moiety, the other of the other moiety 


thereof. Co, Lit. 17. 
Medietas aforcation, a moiety of the advowſon, is 


ſet 


When two muſt join ih the preſentation, and there is but 


one incumbent ; as where there are two parceners : And 
though they agree to preſent by turns, yet each of them 


hath but the moiety of the church, Cv. Lit. 17. But | form of their oath you may ſee in 


fee ſtat. 7 Ann. c. 18. under the preceding title. 


Advowſon of religious houſes, As they who built 


and endowed a pariſh church, were by that title made 
patrons of it ; ſo thoſe who founded any houſe of religion 
had thereby the advowſon or patronage of it. Sometimes 
the patron had the ſole nomination of the prelate, abbot 
or prior ; either by inveſtiture, or delivery of a paſtoral 


aff: As William Mareſhal, E. of Pembroke, to the abby 


of Nately, Com, Buc. A, D. 1200. or by direct preſen- 
fation to the dioceſan: As Reginald, E. of Bolein, in his 
charter to the priory of Cold Norton, Com. Oxon, 1201. 
Non hoc autem pratermittendum eſt quad demus illa de noſtra 


that muldts were to be paid pro a/iimatione capitis, for 
offences committed againſt ſeveral perfons, according to 
their degrees; the eſtimation of the King's head to be. 
30,000 thuringe, of an archbiſhop or ſatrapas or prince 
I5,000, of a biſhop or ſenator 3000, of a prieſt or a 
thane 2000, &c. LL, Hen. 1. and Creſy's Church Hiſt, 
fol. 384. be Cowel, | 
| ACEﬀſtivalia, A fort of thin boots worn in ſummer, 
eſtrvalibus largis ſeu botis pro calceamentis utuntur. Addit, 
ad Mat. Parif. pag. 162. Calceamenta pedum ſunt calige 
& eſtivalia, bid. pag. 168. | | 
AEtate probanda, Is a writ that the King's tenant 
holding in chief, by chivalry, and being ward, by reaſen 
of nonage, obtaineth to the eſcheator of the county where 
he was born, or where the land lieth, to enquire whether 
he be of full age to receive his lands into his own hands. 
Reg. Orig. fo. 294, 295. PF. N. B. fil. 253. & 257. 
He faith that this writ is ſometimes directed to the ſheriff, 
to impanel a jury againſt a day certain, before commiſ- 
ſfioners authorized under the great ſeal, to deal in ſuch 
_— L now out * uſe. Cowel, | | 
cerers, (Aferatores, alias affidati} May probabl 
be derived from ao French hw I afirenare _ 
firmare ; and ſignifies in the Common law ſuch as are ap- 
pointed in court leets, upon oath, to ſet the fines on 
ſuch as have committed faults arbitrarily puniſhable, and 
have no expreſs penalty appointed by the ſtatute, Fhe 
Kieehin, fo. 46. The 
reaſon of this denomination may ſeem to be, becauſe they 
| that be appointed to that office, do affirm upon their oaths, 
what penalty they think in conſcience the offender hath 
deſerved. Another probable derivation may be from 
feere, an old Engliſh word fignifying a companion, as 
gefera doth among the Saxons, by Mr. Lambard's teſti- 
mony (verb. contubernalis,) in his explication of Saxon 
words ; and fo it may be gathered that Kitchin takes it, 
cap. Amercements, fel, 78, in theſe words, es tiel amer- 
ciament ſoit affire po pares; where pares is affzerers; and 
the reaſon hereof may be, for that in this buſineſs hey 
are made companions or equals. We find this word uſed, 


donatione eft, et nos ibi priorem apponere debemus, &c. If | 25 Ed. 3. flat. 7. viz. The ſame juſtices before their riſmg 


a free election were left to the religious, yet a conge d” effire, 
or licence of electing, was firſt to be obtained of the pa- 
tron; and the elect was confirmed by him. The patro- 
nage of a convent lapſed to the Jord of the honour, if the 


family of the founder were extin&: So Edmund, Earl of 


Cornwall, became patron of the nunnery of Goring, Com. 
Oxon. by no other title than as that houſe was ſituate 


in every ſeſſions, ſhall cauſe to be affeered the amercements ; 
and alſo to the ſame effect, 26 H. 6. c. 6. and Artchin 
fol. 78. joins theſe three words together as /ynonymous, viz. 
affidati, amerciatores, affirors ; affidare in the Canon law 
is uſed for fidem dare, ca. fina. de cognation ſpirit. in De- 
cretal, & ca. ſuper eo de teſtibus. BraQon hath affidare' 
muligrem, to betroth to a woman, /. 2, cap. 12. 
| But 


AF: F 


But in the Cu/lumary of Normandy, cap. 20. this word 
aff.crer the latin interpreter expretles by taxare, that is, 
to ſet the value of a thing ; and the ſame with 2/t:mare, 
t&c. which ſeems indeed the beſt etymology. Cowel. By 
Magna Charta, 9 Hen. 3, c. 14. it is ordained, that 
perions are to be amerced after the manner of the fault ; 
ind the amerciaments ſhall be aflefled by the oath of ho- 
neſt and lawful men of the vicinage. g Hen, 3. c. 14+ 


The oath of Afeerers. 
7 OU /hall well and truly affeer and affirm the ſeveral 


amerciaments here mad:, and now ta you read over ; 


you ſhall ſpare no one out of love, fear or ajſettion ; nor raiſe | 


er inhance any out of hatred or malice; but impartially ſhall 
dy your duties herein. | 
| So. help you God. 


Affiance, Is the plighting of troth betwixt a man and 
a woman, upon agreement of marriage to be had be- 
tween them. The Latin word affidare, from whence 
this is derived, is as much as fidem ad alium dare, and the 
word affiance is uſed by Littleton, ſeft. 39. Cowel. 
Affidare, To plight one's faith, or give fealty, z. 2. 
fidelity, by making oath, &c. Iulter accuſata de afſiſa 
creviia fra pote/t ſola manu facere legem fi valuerit, 
id-e/t, afidare in manu Ballivi et efſe quieta, quod fi noluerit 


afhidare, amerciabitur per Ballivum. Conſuetudinar. Dom. 


de: Farendon, MS. fo. 22. Cowel, br 
 Affidatio dominorum, An oath taken by the lords 
in parliament, anno 3 Hen, 6. Rot. Parl. "IAN 

Allidatus, m__—_— a tenant by fealty ; as in this 
charter: Ego Rogerus, &c, dedi, &c. Willelmo Wal- 
lenſi pre ſus ſervitio unam. acram, &c, pro bac donatione et 
conce/ſione devenit prediftus Will. affidatus menus, &c., 
Aﬀidati on proprie vaſalli ſunt, ſed quaſi vaſalli, qui in 
_ alicujus fidem et clientelam ſunt recepti, &c. Aﬀidatio ac- 
opitur pro mutua fidelitatis connexione tam in ſponſalits quam 
inter dominum et vaſallum. Proles de affidata et non mari- 
tata, non eft beres. MS. Penes. Arth. Trevor. Arm. Af- 
Fidatus ſignifies alſo a retainer. Cowel. 


Affidavit, Signifes in law an oath in writing ; -and to | 


make affidavit of a thing, is to teſtify it upon oath. 
Couwel, An affidavit, generally ſpeaking, is an' oath in 
writing, ſworn before fome perſon who hath authority to 


adminiſter ſuch oath : And the true place -of habitation, | 


and true addition of every perſon who {hall make an af- 
Þdavit, is to be inſerted in his affidavit, Tx Luill. Abr. 
445 40. | 
As moſt motions and orders of court are grounded on 
afhidavits, it ſeems impraCticable, and Aro , unneceffary 
to inſtance in what caſes they are to be made uſe of, 
or when they may be ſaid to be defeCtive, ſhort or evaſive ; 
. this being a matter of practice, and few things relating 
thereto thought worth reporting. Aﬀidavits were for- 
merly only to be taken by ſome judges of that court in 
which they were made uſe of, Sty/, Prac. Reg. 78. 
But now, 155 ſ | 
By the ſtat. 29 Car. 2. cap. 5. © The chief juſtice, 
and other the juſtices of the court of King's Bench, or 
any two of them, whereof the chief juſtice to be one for 
that court ; the chiet juſtice of the gn Pleas, and 
the reſt of the juſtices there, or two of them, whereof 
the chief juſtice to be one of that court z and the lord 
treaſurer, chancellor, and barons of the Exchequer, or 
two of them, whereof the lord treaſurer, chancellor, or 
Chief baron, to. be one for that court ; may by commil- 
lion or commiflions under the ſeal of the faid reſpective 
courts, from time to time, as need ſhall require, impower 
perſons in the ſeveral counties to take affidavits concerning, 
any thing depending or concerning any proceeding in the 
ſaid courts, as maſters of chancery in extraordinary do uſe 
todo; and any judge of affize, in his circuit, may take 
atidavits. concerning any thing depending, &c. as afore- 
faid ; which affidavits ſhall be filed in the ſeveral offices 
of the ſaid courts, and be made uſe of as other affidavits 
taken in' the faid courts; and all perſons. forſwearing 
themſelves in ſuch affidavits, ſhall incur the ſame- penalties 


as if they had been taken in open court. The perſon 
Vor, IL, 


| 


————— 
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taking ſuch affidavits ſhall receive only 15. for ſo doings 

befides the King's duty ; which duty ſball be paid to the 
roper officer in the ſaid courts before ſuch afhdavit be 
here filed or made uſe of.” Foe. | , 

If affidavits before commiſſioners in the country, ac- 
cording to the above ſtatute, be expreſled.to be in a cauſe 
depending between A. and B. and there is no ſuch cauſe 
in court, they cannot be read, becauſe the commiſſioners 


| have no authority to take them, and there can be no per- 


Jury ; otherwiſe, if there be a cauſe in court, and this 
concerns ſome collateral matter. 2 Salk, 461. | 

The law and practice of the courts require, that on all 
motions for an information, attachment, complaint, a- 
gainſt any officer for any offence not committed in the 
face of the court, for a new trial, relating to the ſerving 
and returning of writs or proceſs, &c. oath or afi- 


| davit be made of what is affirmed, that the judges may 


be ſatisfied, as well of the truth thereof, as of the rea- 
ſonablenels of granting relief when maie out. 1 New 
Abr. 65. | 
Alfo by acts of parliament affidavits are made neceſlary ; 
as the ſtatute 4 & 5 Ann. enaQts, that © no dilatory plea 
ſhall be received unleſs on oath, and probable cauſe ſhewn 
to the court.” By ſtat. 12 Ges. 2 cap. 29. affidavit mult 
be made of the cauſe of ation, and that the ſum exceeds 
= otherwiſe the defendant is not- to be held to ſpecial 
bail. | 
If a perſon exhibits a bill for the difcovery of a deed, 
and prays relief thereupon, he muſt annex an affidavit to 


| his bill, that he has not ſuch deed in his poſſeſſion, or that 


it is not in his power to come at it ; for otherwiſe he 
takes away the juriſdiction of the Common Jaw courts, 
without ſhewing any probable cauſe why he ſhould ue 
in equity. 1 Chan. Ca, 11, 231. 1 Fern. 59, 189, 


247. | =, 

| But if he ſeeks diſcovery of the. deed only, or that it 
may be produced at a trial at law, he need not annex 
ſuch affidavit to his bill ; for it is not to be preſumed that 
in either of theſe caſes he would do fo abſurd a thing, 
as exhibit a bill, if he had the deed in his poſlefſion, 
1 Vern, 180, 24 | | P- 

Alfo, it he ſets forth the whole circumſtances of his 
cafe, and prays general relic, the prayer of relief ſhall be 
applied to. the diſcovery only. Abr. Ca. in Eq. 14+ 
' Preced. in Eq. 536. | 
In bills of interpleader, the party who prefers it muſt 
| make affidavit that he does not collude with either of the 
other parties. 1 New 46. 66. 

He, who moves for a ne exeat regno againlt anothery 
mult make affidavit of the loſs he is like to ſuſtain by the 
party's going out of the kingdom, and that thereby the 
debt may be Joſt, and that the party is actually going out 
of the kingdom. 1 New. Ab. 66. 

A peereſs by her anſwer owned that ſhe had ſeveral 
deeds in her power, but did not ſet them forth ; and on 
motion ſhe was ordered to produce them on oath, but 
that order was changed,. and ſhe to produce them on ho- 
nour only, being in ſupplement to her anſwer, which 
was on honour, Preced. in Eq. 93. | 

An affidavit muſt ſet forth the matter - poſitively, and 
all material circumſtances attending it, that the court may 
judge whether the deponent's conclufion be juſt or not. 
i New Abr. 66. | _ 

And therefore, on motion to put off a trial for want 
of a material witneſs, .it muſt appear that ſufficient en- 
deavours were made uſe of to have him at the time ap- 
pointed, and that he cannot poſlibly. be pretent, though 
he may on further time given. Farefl, 121. Gomb. 
421, 422. be | 

Upon a rule to ſhew cauſe, the plaintiff offered ſeveral 
new aſfidavits,. and: this diverſity was taken, v!2z. where 
they contain new matter, and where they tend only to 
confirm what was alledged and ſworn when the rule was 
made ; in the latter cate they may. be read, not in the 
former. T- Salk. 4br. : 


Tf there be affidavit againſt affidavit, the proper method 
is to have it tried by an iſſue at law. Comb. 399. But 
this is matter diſcretionary. in the court. See: 3.Med. 'y08. 
where an aftion on the caſe was brought tor ſcangalons 

U matter 
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AD Y. 


Grant of a Next Avoidance. 


HIS indenture made the day of——— in the 
year of our lord =———— Between A. B. of 

in the county of ——— eſquire, of the one part, and C. D. 
of in the county of. gentleman, of the other 
part, witneſleth, that the ſaid A. B. for- divers good cauſes 
and conſiderations, him the ſaid A. B. thereunto moving, 
hath grven and granted, and doth by theſe preſents give and 
grant unto the ſaid C. D. his executors, adminiſtratois and 
aſſigns, the fir/l and next donation, nomination, preſentation, 
and free diſpoſition of the rettory or parſonage of the churc\ 
of E. in the county of F. and that it ſhall and may be law- 
ful to and for the ſaid C. D. his executors, adminiſtrators 
and aſſigns, whenſoever, howſoever, and by whatſoever means, 
. by death, reſignation, privation, ceſſion, permutation, or by 


any other ways or means whatſoever, the aforeſaid church of 


E. /hall fir/i or next happen to be void, to preſent any one 
fitting, honeſt and learned man thereunto;, and to do all 
other things which belong to the office and duty of a patron ; 
and to do, for the fulfiliing of ſuch firſt and next vacation 
or avoidance only, as F ag and amply, as he the ſaid A. B. 
in that behalf might do, if theſe preſents had not been made. 


And the ſaid A. B. doth hereby, for himſelf, his heirs, exe-. 


cut2rs, adminiſtrators and aſſigns, covenant, promiſe and 
grant, to and with the ſaid C. D. his executors, admini- 
ſtraters and aſſigns, that he the ſaid A. B. hath full power 
and lawful authority to give, grant, and diſp:ſe o the next 


preſentation, of and in the aforeſaid refory and church of 


E. to the ſaid C. D. his executors, adminiſtrators and aſ- 
ſigns as aforeſaid; and further that he the ſaid A. B. his 


heirs or aſſigns, ſhall and will from time to time and at all 


times hereafter, at the Te requeſt, and coſts and 
' charges of him the ſaid C. D. his executors, adminiſtrators 
and aſſigns, make, do and execute, or cauſe to be made, done 
and executed, ſuch further and other reaſonable att and adts, 
thing and things, conveyance and aſſurance in the law what- 
ſoever, for the further, better, and more abſelute giving and 
granting of the ſaid next preſentation of, in, and to the 
effec reetory and church of E. unto him the faid C. D. 
is heirs, executors, adminiflrators and aſſigns, as by him 
the faid C. D. his executors, adminiſtrators and aſſigns, or 
his or their counſel learned in the law, ſhall be reaſonably 
deviſed, or adviſed and required. In witneſs whereof the 
parties to theſe preſents have hereunto interchangeably ſet 
thetr hands and ſeals, the day and year firſt above written, 


Advowſon of the moiety of the church, ( Advocatio 
medietatis eccleſiz) Is where there are two feveral patrons 
and two ſeveral incumbents in one and the ſame church ; 
the one of the one moiety, the other of the other moiety 
thereof. Co, Lit. 17. | | | 

Medietas aduacationis, a moiety of the advowlſon, is 
when two muſt join in the preſentation, and there is but 
one incumbent ; as where there are two parceners : And 
though they agree to preſent by turns, yet each of them 


hath but the moiety of the church, Co. Lit. 17. But 


ſee ſtat. 7 Ann. c. 18. under the preceding title. 
Advowſon of religious houles, As they who built 
and endowed a pariſh church, were by that title made 
patrons of it ; ſo thoſe who founded any houſe of religion 
had thereby the advow/ſor or patronage of it. Sometimes 
the patron had the ſole nomination of the prelate, abbot 
or prior; either by inveſtiture, or delivery of a paſtoral 
fiaff: As William Mareſ/hal, E. of Pembroke, to the abby 
of Nately, Com, Buc, A, D. 1200. or by direct preſen- 
fation to the dioceſan: As Reginald, E. of Bolein, in his 
charter to the priory of Cold Norton, Com. Oxon, 1201. 
Non hoc autem pretermittendum eſt quod demus illa de noſtra 


donatione eſt, et nos ibi priorem apponere debemus, &c, If 


2 free election were left to the religious, yet a conge d' effire, 
or licence of electing, was firſt to be obtained of the pa- 
tron; and the elect was confirmed by him. The patro- 
nage of a convent lapſed to the ord of the honour, if the 
family of the founder were extin&t:; So Edmund, Earl of 
 Cornuall, became patron of the nunnery of Goring, Com. 
Oxon. by no other title than as that houſe was ſituate 


AF. Þ- 


within the honour of J/allingferd. Cowel. See Kennet's 
Paroch. Antiq. Þ. 147, 1063. hr 
|  Aduri Pozxtus. Ederington, Cowel. 

AEgale Byzig, (from the Saxon) Ayleſbury. 
Aelmeteoh, Pecunia Elzemoſynaria, ſcilicet, denarii ſan; 
Petri. See Almsteoh. Cowel. 

Aerie, or, Ayry of Goſhawks ( Aeria accipitrum) Is the 
proper term for hawks, for that which of other birds we 
call a neſt. "Thus it is uſed in ſtat. g Hen. 3. cap. 12. 
in the charter of the foreſt, and divers other places. Acriz 
comes from the French Aire, the proper term for a hawk's 
neſt. But Spelman derives it from the Saxon eghe, which 
the Germans and Normans melted into yz, an egg ; 
whence 2yeri2 was a common name for a bird's acſt, 7. e. 
the place or repoſitory of eggs ; hence to the eye, or brood 
of pheaſants. The liberty of keeping thele ayerizs of 
hawks, was granted as a privilege to ſome great perſons; 
as in the charter of Henry 3. to the church of York — fn 
nemore de Blideward habebat archiepiſcopus & canonici ds 
Ebor. proprios foreſtarios ſuos, & mel, & areas accipitrum 
& notforum., Regiſtr, Foh. Romani Arepi Ebor, MS. 
}+ 91. the preſerving of aertes in the King's foreſts and 
woods, was one fort of ſerjeanty, or tenure of land by 
ſervice. So ann. 20 Ed. 1, Simon de Raghton & alii te- 
nent terras in Raghton, Com. Cumbr. per ſerjantiam cujt- 
diend: aerias auſturcorum domini regis. Cel, 

AElica, Netherby upon Eft in Cumberland, Ciel. 

Aelſnecy, Vide Elnecy. EO 

AEltimatio capitis, Sax. were, i. e. pretium hominis, 
King Athel/tan in a great aſſembly held at Exeter, declared 
that mulcts were to be paid pro a/{imatione capitrs, for 
offences committed againſt ſeveral perſons, according to 
their degrees ; the eſtimation of the King's head to be 
30,000 thuringe, of an archbiſhop or ſatrapas or prince 
I5,000, of a biſhop or ſenator 3000, of a prieſt or a 
thane 2000, &c. LL. Hen. 1. and Creſy's Church Hit, 
fol. 384. b. Cowel, | 

AEltivalia, A ſort of thin boots worn in ſummer, 
eſtrvalibus largis ſeu botis pro calceamentis utuntur. Addit, 
ad Mat. Pariſ. pag. 162. Calceamenta pedum ſunt calige 
& wſtivalia, Jbid. pag. 168. . | 

AEtate probanda, Is a writ that the King's tenant 
holding in chief, by chivalry, and being ward, by reafen 
of nonage, obtaineth to the eſcheator of the county where 
he was born, or where the land lieth, to enquire whether 
he be of full age to receive his lands into his own hands. 
Reg. Orig. fo. 294, 295. PF. N. B. fel. 253. & 257. 
He faith that this writ is ſometimes directed to the ſheriff, 
to impanel a jury againſt a day certain, before commiſ- 
ſioners authorized. under the great ſeal, to deal in ſuch 
caſe X now out * uſe. Cowel. | | 

Atteerers, ( Aferatores, alias afidati} May probabl 
be derived from go French oh A, yy San _ 
firmare ; and ſignifies in the Common law ſuch as are ap- 
pointed in court leets, upon oath, to ſet the fines on 
ſuch as have committed faults arbitrarily puniſhable, and 
have no expreſs penalty appointed by the ſtatute. Fhe 
form of their oath you may ſee in Kitchin, fo. 45. The 
reaſon of this denomination may ſeem to be, becauſe they 
that be appointed to that office, do affirm upon their oaths, 
what penalty they think in conſcience the offender hath 
deſerved. Another probable derivation may be from 
feere, an old Engliſh word ſignifying a companion, as 
gefera doth among the Saxons, by Mr. Lambard's teſti- 
mony (verb, contubernalis,) in his explication of Saxon 
words ; and fo it may be gathered that K7tchin takes it, 
cap. Amercements, fel, 78. in theſe words, es tiel amer- 
ciament ſoit affire per pares; where pares is afſzerers ; and 
the reaſon hereof may be, for that in this buſineſs we 
are made companions or equals. We find this word uſed, 
25 Ed. 3. ſtat. 7. viz. The ſame juſtices before their riſing 
in every ſeſſions, ſhall cauſe to be affeercd the amercements ; 
and alſo to the ſame eftect, 26 H. 6. c. 6. and Aitchin 
fel. 78. joins theſe three words together as /yn9nymous, Vit 
affidati, amerciatores, affirors ; affidare in the Canon law 
is uſed for fidem dare, ca. fina. de cognation ſpirit. in De- 
cretal, & ca. ſuper eo de teſlibus. Brafon hath affidare' 
muligrem, to betroth to a woman, 1». 2, cap. 23: 

Dut 


A-FF 


But in the Cru/lumary of Normandy, cap. 20. this word 
aff.crer the latin interpreter expretles by taxare, that is, 


\ to ſet the value of ied the and the ſame with /t:mare, 


&c. which ſeems indeed the beſt etymology. Cowel. By 


Magna Charta, 9 Hen. 3, c. 14. it is ordained, that 
perions Are to be amerced after the manner of the fault ; 
and the amerciaments ſhall be aflefled by the oath of ho- 
neſt and lawful men of the vicinage. g Hen, 3. c. 14+ 


"The oath of Afeerers. 
O U ſhall well and truly affeer and affirm the ſeveral 


amerciaments here madec, and now to you read over ; 


you ſhall ſpare no one out of love, fear or ajfettion ; nor raiſe 
er inhance any out of hatred or malice; but impartially ſhall 
dy your duties herein. | 


So help you God. 


Affiance, Is the plighting of troth betwixt a man and 
a2 woman, upon agreement of marriage to be had be- 
tween them. The Latin word affidare, from whence 
this is derived, is as much as fidem ad alium dare, and the 
word afflance is uſed by Littleton, ſeft. 39. Cowel. 

Affidare, T'o plight one's faith, or give fealty, z. #. 
fidelity, by making oath, &:. Aulter accuſata de afſiſa 


cereviſiae frafta poteſt ſola manu facere legem fi valuerit, 


id et, afhdare in manu Ballivi et efſe quieta, quad i noluerit 
atidare, amerciabitur per Ballivum. Conſuetudinar. Dom. 
de: Farendon, MS. fo. 22. Cowel, | 
Afﬀidatio dominorum, An oath taken by the lords 
in parliament, anno 3 Hen. 6. Rot. Parl. el. 
Allidatus, RE a tenant by fealty ; as in this 
charter: Ego Rogerus, &c, dedi, &c. Willelmo Wal- 
lenſi pre ſus ſervitto uinam acram, &c, pro bac donatione et 
conce/ſione deventt predittus Will. affidatus meus, &c. 
Aﬀidati non proprie vaſail: ſunt, ſed quaſi vaſalli, qui in 
alicujus fidem et clientelam ſunt recepti, &c. Aﬀeidatio ac- 
cpitur pro mutua fidelitatis connexione tam in ſponſalits quam 
inter dominum et vaſallum. Proles de affidata et non mari- 


tata, non eft beres. MS. Penes. Arth. Trevor. Arm, Af- 


 fidatus ſignifies alſo a retainer. Cowel. 


_ Affidavit, Signifies in law an oath in writing ; and to 
make affidavit of a thing, is to teſtify it upon oath. 
Couel, An affidavit, generally ſpeaking, is an oath in 


writing, ſworn before fome perſon who hath authority to | 
- adminiſter ſuch oath : And the true place of habitation, 


and true addition of every perſon who ſhall make an af- 
fidavit, is to be inſerted in his affidavit, 1 Lill. Abr. 
445 46. 


| As moſt motions and orders of court are grounded on 


athdavits, it ſeems impraCticable, and indeed unneceffary 
to inſtance in what caſes they are to be made uſe of, 
or when they may be ſaid to be defective, ſhort or evaſive ; 
this being a matter of practice, and few things relating 
thereto thought worth reporting. Afﬀidavits were for- 
merly only to be taken by ſome judges of that court in 
which they were made uſe of, Styl, Prac. Reg. 78. 
But now, | 


By the tat. 29 Car. 2. cap. 5. © The chief juſtice, 


| and other the juſtices of the court of King's Bench, or 


any two of them, whereof the chief juſtice to be one for 
that court ; the chiet juſtice of the Common Pleas, and 
the reſt of the juſtices there, or two of them, whereof 


_ the chief juſtice to be -one of that court; and the lord 


treaſurer, chancellor, and barons of the Exchequer, or 
two of them, whereof the lord treaſurer, chancellor, or 
chief baron, to. be one for that court z may by commil- 
ſion or commiſſions under the ſeal of the faid reſpe&ive 
courts, from time to time, as need ſhall require, impower 
perſons in the ſeveral counties to take affidavits concerning, 
any thing depending or concerning any proceeding in the 
faid courts, as maſters of chancery in extraordinary do uſe 
to do; and any judge of aflize, in his circuit, may take 
athdavits. concerning any thing depending, &c. as afore- 
faid ; which affidavits ſhall be filed in the ſeveral offices 
of the ſaid courts, and be made uſe of as other affidavits 
taken in the faid courts; and all perſons forſwearing 
themſelves in ſuch affidavits, ſhall incur the ſame penalties 


as if they had been taken in open court, The perſon 


Vor. I, 


applied to the diſcovery only. 
' Preced. in Eq. 5306. 
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taking ſuch affidavits ſhall receive only 15. for ſo doings 
befides the King's duty ; which duty ſball be paid to the 


| proper officer in the ſaid courts before fuch athdavit be 


there filed or made uſe of.” 2 

If affidavits before commiſſioners in the country, ac- 
cording to the above ſtatute, be exprefled to be in a caule 
depending between A. and B. and there is no ſuch cauſe 
in court, they cannot be read, becauſe the commiſfioners 
have no authority to take them, and there can be no per- 
jury ; otherwiſe, if there be a cauſe in court, and this 
concerns ſome collateral matter. 2 Salk. 461. 

The law and practice of the courts require, that on all 
motions for an information, attachment, complaint, a- 
gainſt any officer for any offence not committed in the 
tace of the court, for a new trial, relating to the ſerving | 
and returning of writs or proceſs, &c. oath or afh- 
davit be made of what is affirmed, that the judges may 
be fatished, as well of the truth thereof, as of the rea- 
ſonableneis of granting relief when maie out. x New 


Abr. 65. 


Alſo by acts of parliament affidavits are made neceſlary ; 
as the ftatute 4 & 5 Ann. enacts, that © no dilatory plea 
ſhall be received unleſs on oath, and probable cauſe ſhewn 
to the court.” By ſtat. 12 Geo. 2 cap. 29. affidavit mult 
be made of the cauſe of ation, and that the ſum exceeds 
_ otherwiſe the defendant is not to be held to ſpecial 

all. | 

If a perſon. exhibits a bill for the diſcovery of a deed, 
and prays relief thereupon, he muſt annex an affidavit to 
his bill, that he has not ſuch deed in bis pofleſſion, or that 
it is not in his power to come at it ; for otherwiſe he 


takes away the juriſdiction of the Common Jaw courts, 


without ſhewing any probable cauſe why he ſhould fue 
in equity. 1 Chan. Ca, 11, 231. 1 Fern. 59, 180, 


247. | | 
| But if he ſeeks diſcovery of the deed only, or that it 


may be produced at a trial at law, he need not annex 


ſuch affidavit to his bill ; for it is not to be preſumed that 


in either of theſe caſes he would do fo abſurd a thing, 
as exhibit a bill, if he had the deed in his poſſeſſion. 
1 Yern, 180, 247. WT Bs 

Alſo, it he ſets forth the whole circumſtances of his 
cafe, and prays general relicf, the prayer of relict ſhall be 
Abr. Ca. in Eq. 14s 


In bills of interpleader, the party who prefers it muſt 
make affidavit that he does not collude with either of the 
other parties. 1 New 46. 66. 

He, who moves for a ne exeat regno againſt another, 
muſt make affidavit of the Joſs he is like to ſuſtain by the 
party's going out of the kingdom, and that thereby the 
debt may be loſt, and that the party is actually going out 
of the kingdom. 1 New. Ab. 66. 

A peereſs by her anſwer owned that ſhe had ſeveral 
deeds in her power, but did not fet them forth ; and on 
motion ſhe was ordered to produce them on oath, but 
that order was changed, and ſhe to produce them on ho- 
nour only, being in ſupplement to her anſwer, which 
was on honour. Preced. in Eq. 93. | 

An affidavit muſt ſet forth the matter poſitively, and 
all materia] circumſtances attending it, that the court may 
judge whether the deponent's concluſion be juſt or not, 
1 New Abr. 66. | - 

And therefore, on motion to put off a trial for want 
of a material witneſs, it muſt appear that ſufficient en- 
deavours were made uſe of to have him at the time ap- 
pointed, and that he cannot poſlibly be pretent, though 
he may on further time given. Farefl, 121. Comb. 
421» 4223. .. | Fe 
Upon a rute to ſhew cauſe, the plaintiff offered ſeveral 
new affidavits, and. this diverſity was taken, viz. where 
they contain new matter, and where they tend only to 
confirm what was alledged and fworn when the rule was 
made ; in the latter cafe they may be read, not in the 
former. Tx Salk. 4b1. | 

If there be affidavit againſt affidavit, the proper method 
is to have it tried by an iſſue at law. Comb. 399. But 
this is matter diſcretionary in the court. See 3./Med. 'yo8, 
where an aQtion- on the caſe was brought tor {cangalous 

U | matter 
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matter inſerted in an affidavit. The party is to put no- 
thing in an affidavit, but what 1s ears to the point, 
and therefore not to ſet forth the merits of his cauſe on 
motion. Sty/. Prat?. Reg. 79. See /lat, # Geo. 2. C7. 
for taking and ſwearing affidavits to be made uſe of in the 
county Palatine of Lancaſter, 


An affidavit of ſerving a /ubpama in Chancery. 
In Chan. Between A. B. plaintiff, C. D. defendant. 


E. F. of — gentleman, maketh oath, that he this 
deponent did on, &c. laſt, ſerve the defendant C. D. with 
a writ of ſubpoena iſſuing out of and under the ſeal of this 
honourable court, by delivering the ſaid writ ſo under ſeal 
to the ſaid C. D. whereby the ſaid C. D. was direfted to 
appear in the ſaid court on =—=—— then next, at the ſuit of 
the faid A, B. complainant, | 

| worn the —— day of —— before =—-, 


Affidiari, Sex affidiari ad arma, To be muſtered and 


enrolled for ſoldiers upon an oath of fidelity,—Rex dilettis 


mw Cum affignaverimus vas ad ſuperprovidendum quod 
emnes homines de com. Berk, = Equitatura et aliis armis 
competentibus muniantur, et ad arma affidientur, et arrat- 
entur juxta formam flatuti, Conſuetud, Dom. de Faren- 
don. MS. fo. 55. Cowel, 

Affidiatus, "The ſame with afidatus. | We 
_ Affinage, (Fr. affinage) purgatio metall:, a refining of 
metal ; hence to fine, and to refine, Cowel. 

Affirm, Afirmare, Signifies to ratify or confirm a 
former law or judgment : So is the ſubſtantive affirmance 
uſed in tat. 8 Hen. 6. c. 1 — one ſo is the ge fy fu 
IV-e/t, part 2. Symbol. tit. Fines, ſett. 152. If the judg- 
= ap rs. &c. and alſo by Crompton in his Jr 
riſd. fo. 166, See ſtat. 19 Hen. 7.c. 20. Cowel, 

Affirmare, The ſame with frmare, that is, to' ſhut. 
Obtulit duo monilia, et juſſit ei feretro indelibiliter ad memo- 
riam ſui clavis fortiter athrmari. Mat. Par. anno 1251. 
Cwel, | 

Affirmation, An indulgence allowed by law to the 
people called Duakers, who in caſes where an oath is re- 
quired from others, may make a folemn affirmation that 
what they ſay is true ; and if they make a falſe affirmatzon, 


| they are ſubject to the penalties of perjury. But this re- 


lates only to oaths to the government, and on publick 
occaſions ; for Quakers may not give teſtimony in any 
criminal cauſe, &c. Stat. 7 & 8 ul, 3. c. 34. and 22 
Geo. 2. c. 46. See Muakers. 

Affozare, To ſet a value on a thing. Et guod amer- 
ciament. pradiftor, tenentium afforentur et taxentur per 


fſacramentum parium, Charta anno 1316. apud Thorn. 
 Cowel, Du Frejne. | 


Afﬀfozatus, Apprized or valued, as things vendible in a 
fair or market. Retinuit Rex poteſlutem pardonandt et 
emnimoda amerciamenta tam afforata, quam non afforata, 
tam de fe quam de ommbus homnibus. Gartularium Gla- 


flon. MS. fo. 58. Cowel, Du Freſne, : 
© Affoxtiamentun curiae, The calling of a court upon | 
' a folemn and extraordinary occaſion, 


Faciunt bis in 
anno reftum ad hundredum ipfius abbatis de Niwetone, ſcil. 
ad cur. Hokeday, et ad feſtum $. Martini ; et ad or- 
ciamentum curie, guotieſcungue latro adjudicandus fuerit, 
vel quum aliqua loquela ibi fuerit, que terminari non poterit 
fine afforciamento curiz, Cartular, Glaſton. MS. fo. 43. 
Cawel. | | 

Affoxctiament, A fortreſs or ſtrong hold, or other for- 
tification, Pro reparatione murorum et aliorum affor- 
ciamentorum ditte civitatis, Pryn's Animad. on Coke, fo. 
184. Faciendo unam ſeftam per afforciamentum ad curiam 
Dunham-Mafſy. Charta Will. de Tabley tempore £4, 1. 
Cowel. 

Affoxiare, Signifes to add, increaſe or make ſtronger : 
Cum juratores in veritate dicenda ſunt fibi contrarii de con- 
cilia curie afforcietur aſliſa, [that is, let the witneſſes be 


| Increaſed] ita quod apponantur alii juxta numerum majoris 


partis, que difſenſerit. Braft. lib, 4. c. 19. Cowel. 
Affozeſt, (Afore/tare) To turn ground into a foreſt. 
Chart, de Fareft, c. 1, et 30. An. 9 Hen. 3, When fo- 


| 135. 
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reſt ground is turned from foreſt to other uſes, it is calleg 
diſafforeſted. See Forelt, | 
ffray, Is derived from the French word effrayer, to 
ajrights and it formerly meant no more ; as where per. 
ons appeared with armour or weapons not uſually worn, 
to the verror of others ; and ſo is the word uſed in the 
ſtatute of Northampton, 2 Ed. 3. c. 3. It is now com- 
monly taken for a ſkirmiſh, or fighting between two or 
more : In our books it is many times confounded with an 
aſſault, as appears by Lambard, in his Eirenarcha, lib, 2. 
c. 3. & lib, 1.6, 17. Yet, as it is there ſaid, they dif- 
fer in this, that where an aſſault is but a wrong to the 
party, an affray is a wrong to the commonwealth, and 
therefore both inquirable and puniſhable in a leet. It may 
be ſaid likewiſe, that an afſault is but of one fide, but an 
fray is the fighting of many together : Beſides this fipni- 
cation, it may be taken tor a terror wrought in the Tab- 
ject by an unlawful ſight of violence, &c. as if a man 
ſhew himſelf furniſhed with armour or weapons not uſu- 
ally worn, it may ftrike a fear into others unarmed ; and 
ſo it is uſed in ſtat, 2 Ed. 3. c. 3. 4 Hen. 6. c.3. 
8 E. 4.c. 5. Cowel, 2k 
Lord Coke defines this word thus : An affray is a pub- 
lick offence to the terror of the King's ſubjefts, and ſo called, 
becauſe it affrighteth and maketh men afraid. 3 il I58. 
From this laſt definition it ſeemeth clearly to follow, 
that there may be an aſſault, which will not amount to 
an affray ; as where it happens in a private place, out of 
the hearing or ſeeing of any, except the parties concerned, 
in which caſe it cannot be ſaid to be to the terror of the 
people. 1 Hawk, 134. | 
Alſo, it is ſaid, that no quarretſome or threatening 
words whatſoever ſhall amount to an affray ; and that no 
one can juſtify laying his hands on thoſe who ſhall barely 
quarrel with angry words, without coming to blows ; yet 
it ſeemeth, that the conſtable may, at the requeſt of the 
party threatened, carry the perſon who threatens to beat 
him before a juſtice in order to find ſureties, 1 Hawk, 


Alſo, it is certain, that it is a very high offence to 
challenge another, either by word or letter, to fight a 
duel, or to be the meſſenger of ſuch a challenge ; or even 
barely to endeavour to provoke another to ſend a chal- 
lenge, or to fight; as by diſperſing letters to that pur- 
poſe, full of refleQtions, and infinuating a defire to fight, 
1 Hawk. 135. 

But altho' no bare words, in the judgment of law, 
carry in them ſo much terror as to amount to an affray, 


| yet it ſeems certain, that in ſome caſes there may be an 


affray, where there is no actual violence ; as where a man 
arms himſelf with dangerous and unuſual weapons, in ſuch 
a manner as will naturally cauſe a terror to the people ; 


| which is ſaid to have been always an offence at the Com- 


mon law, and is ftritly prohibited by ſtatute : For by 
2 Ed. 3. c. 3. it is enacted, that no man of what condition 
ſoever, except the King's ſervants, in his preſence, and his 
miniſters in executing their office, and. ſuch as be in their 
company afſiſling them, and alſo upon a cry made for arms to 
reep the peace, ſhall come before the King's juſtices, or other 
of the King's miniſters doing their office, with force and arms, 

nor bring any force in affray of peace, nor go nor ride armed, 
by night or day in fairs or markets, or in the preſence of the 
King's juſtices or other miniſters or elſewhere ; upon pain to 

forfeit their armour ta the King, and their bodies to priſon 
at the King's pleaſure. And the King's juſtices in their pre- 
ſence, ſheriffs and other miniſters in their bailiwicks, lords 
of franchiſes and their bailiffs in the ſame, and borough-hal- 
ders, conſtables and wardens of the peace within their wards, 
ſhall have power to execute this att. And the judges of af- 


a may puniſh ſuch officers as have not done their duty 
rein. | | 


Upon a cry made for arms to keep the peace] It is holden 
upon theſe words of exception, that no perſon is within 
the intention of this ſtatute, who arms himſelf to ſuppreſs 
dangerous rioters, rebels, or enemies, and endeavours to 
ſuppreſs or reſiſt ſuch diſturbers of the peace and quiet of 
the realm. 1 Hauk, 126. | 
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| thepeace, or other perſon who is impowered to execute 


| bylaw. 31rft. 158. 


_ ed, as all private perſons are, to part an affray which 


Either carry the offender before a Jones to find ſureties 


* 


In affray of peace] En effrayer de la pees ; Lord Coke 
has it pats, of the country, or the people ; and fo, he 
obſerves, that the writ grounded upon this ſtatute ſaith, 
In quorundam de populo terrerem ; and therefore the print- 
ed book, in affray of peace, ought to be amended, 3 [»/t. 


uy it is holden upon theſe words, that no wearing of 
arms is within the meaning of this ſtatute, unleſs it be 
accompanied with ſuch circumſtances as are apt to terrify 
the people ; from whence it ſeems clearly to follow, that 
perſons of quality are in no danger of offending again this 
{tatute, by wearing common weapons, or having their 
uſual number of attendants with them, for their orna- 
ment or defence, in ſuch places, and upon ſuch occaſions, 
in which it is the common faſhion to make uſe of them, 
without cauſing the leaſt ſuſpicion of an intention to com- 
mit any a& of violence, or diſturbance of the peace. 
1 Hawk. 130. 


Nor to go nor ride armed] It is holden that a man can- 
not excuſe the wearing ſuch armour in publick, by alledg- 
ing that ſuch a one threatned him, and that he wears it 
for the ſafety of his perſon from his afſault ; but it hath 
been reſolved, that no one ſhall incur the penalty of the 
faid ſtatute for aſſembling his neighbours and friends in his 
own houſe, againſt thole who threaten to do him any 
violence therein, becauſe a man's houſe is his caſtle, 
1 Hawk. 126. _ 


Their bodies to priſon] The ftatute of 20 R. 2. c. po 
adds a hne likewile, wo 37 


Wardens of the peace] It is holden that any juſtice of 


this ſtatute, may proceed thereon ex efficio ; and if he 
finds = perſon in arms, contrary to the form of the 
ſtatute, he may ſeize the arms, and commit the offender 
to priſon ; and that he ought alſo to make a record of the 
whole proceeding, and certify the ſame into the exche- 
quer, 1 Hawk. 135, | 
It ſeems agreed, that any one who ſees others fighting 
may lawfully part them, and alſo ſtay them till the heat 
be over, and then deliver them to the conſtable to be 
carried before a juſtice to find ſureties for the peace. 
1 Hawk. 136. | 
' And the law doth encourage him hereunto; for if he 
receives any harm by the affrayers, he ſhall have his re- 
medy by law againſt them ; and if the affrayers receive 
hurt, by the endeavouring only of them, the ſtanders 
by may juſtify the ſame, and the affrayers have no remedy 


But if either of the parties be flain, or wounded, or fo 
firicken that he falleth down for dead ; in that caſe the 
ſtanders by ought to apprehend the party fo Mlaying, 
wounding, or ſtriking, or to endeavour the ſame, by hue 
and cry ; or elſe for his eſcape they ſhall be fined and im- 
priſoned. 3 Inf. 158. LOSSY 
It ſeems agreed, that a conſtable is not only impower- 
happens in his preſence ; but is alſo bound at his peril to 
uſe his beſt endeavours to this purpoſe ; and not only to 
do his utmoſt himſelf, but alſo to demand the afliſtance of 
others, which if they refuſe to give him, they are puniſh- 
able with fine and impriſonment. 1 Hawk.137, 

And it is ſaid, that if a conſtable ſee perſons either ac- 
tually engaged in an affray, as by ſtriking or offering to 
firike, or drawing their weapons, or the like ; or upon 
the very point of entering upon an affray, as where one 
ſhall threaten to kill, wound, or beat another, he may 


for the peace, or he may impriſon him of his own autho- 
rity for a reaſonable time, till the heat ſhall be over, and 
alſo afterwards detain him till he find ſurety by obliga- 
tion : But it ſeems, that he has no power to impriſon ſuch 


an offender in any other manner, or for any other pur- | 


poſe ; for he cannot juſtify the committing an affrayer to 
goal, till he ſhall be puniſhed for his offence : And it is 
laid, that he ought not to lay hands on thoſe, who bare! 

contend with hot words, without any threats of perſonal 
hurt ; and that all which he can do in ſuch caſe, is to 


__ , A ne : g 3; BO 0 BY ; . 4 =, 
j command them under pain of impriſonment to avoid 


fighting. 1 Hawk. 1379, | | T's Y 

But he is fo far intros with a power over all aQual 
affrays, that though he himſelf is a ſufferer y them, and 
therefore liable to be objected againſt, as likely to be par- 
tial in his own cauſe, yet he may ſuppreſs them ; and 
therefore, if an aſſault be made upon him, he may not 
only defend himſelf, hut alſo impriſon the offender, in 
the ſame manner as if he were no way a party. 1 Hawh, 


tc an affray be.in an houſe, the conſtable may break 
open the doors to, preſerve the peace ; and if affrayers fl 
to an houſe, and he follow with freſh ſuit, he may bowk 
open the doors to take them. 1, Hawk, 137. = Tart 

But it is ſaid, that a conſtable hath no power to arreſt 
a man for an affray done out of his own view, without 
a warrant from a juitice, unleſs a felony were done, or 
likely to be done ; for it is the proper bulineſs of a conſfta- 
ble to preſerve the peace, and not to puniſh the breach of 
it, 1 Hawk. 137. $26 Oe | 

In a very dangerous affray, a conſtable can juſtify com- 
mitment, till the offenders find ſureties for the peace. 
Lamb. 1 39. He may likewiſe put the affrayers in the 
ſtocks til] he can procure proper aſliſtance to convey them 
to goal. Dalt. 38. 

In caſes of affrays, the conſtable muſt apprehend the 
perſons offending before the affray is over, or elſe he may - 
not do it without a warrant from a juſtice, except it be 
in an extraordinary caſe ; as where a perſon is wounded 
dangerouſly. Dal. 36. EE AY ar eg 

In caſe of a ſudden affray, through paſſion or exceſs of 
drinking, the conſtable may put the perſons in priſon, if 
there be one in the vill, until the heat of their paſſion and 
intemperance is over, though he deliver'them afterwards ; 
or till he-can bring them before a juſtice of peace, and 
that to avoid the preſent danger. . 2 Hale's Ep. P., C. 
' 95, Yo. | | 4 
*J 4 conſtable is hurt in an affray, he may have his 
remedy by action of treſpaſs, and have good damages ; 
but the affrayers, if they are hurt, ſhall have no remedy, 
Lamb. 141. And where any other perſons receive harm 
fiom the affrayers they may have | retnedy. by action 
againſt them. Dealt. 35. | 

There is no doubt but that a juſtice of peace may and 
muſt do all ſuch things to that purpoſe, which a private 
man or conſtable are either enabled or required by the law 
to do : But-it is ſaid, that he cannot without a warrant 
authorize the arreſt of any perſon for an affray out of his 
own view ; yet it ſeems clear, that in ſuch caſe he may 
make his warrant to bring ths offender before him, in 
order to compel him to find ſureties for the peace. 
1 Hawk. 137. | | 

All affrays in general are puniſhable by fine and impii-. 
ſonment. 1 Hawh. 138. | 


An indifment for an affray. 


The jurors for our ſovereign lord the King upon their oath 
preſents that A. Br of ——— tn the county of ——=—— and 

. D. f in the ſaid county, with force and arms, 
that is to ſay, with ſwords, ſlaves, and other warlike in- 
Riruments, on the day of — in the = year 
of the reign of our ſovereign lord George the Third, by the 
grace . of God, of Great Britain,' /France, and Ireland, 
King, defender. of the faith, and fo forth, at — in 
the county aforeſaid, being - arrayed: and unlawfully aſſembled 
together in a warlike manner, did .make an :affray, to. the 
terror and diſturbance of divers of the ſubjefts of our ſove= 
reign Ari the King ray 'and there being, and to the evil 
example of all other the liege people of our ſaid ſavereign lord 
the r xls againſt the Fool, of. 3 edu oY King, his 
crown and dignity, + 3 $4... ove 


© as. 


Afreightment, | { Aﬀfretamenitom ) The freight of a ſhi Ps 
from the French frez,. which ſignifies the ſame. Par. 
11 Hen, 4. Cowel, | | 


» 


Affri, vel afra, Bullocks, or horſes or beaſts of the 


plough. —/ 1cecomes liberet et omma catalla debitoris, ex- 


| ceptis bobus & affris caruce.  We/im. 2. c. 18. Et commus+ 


nam 


kG-.8 


niam paſiure ad decem boves & duos affros in proeditiis | 


paſturis, Mn. Angl. par. 2. f: 291. And in the county 
of Northumberland, the people to this day call a dull or 
flow horſe, a falſe aver or afer. Spelm. Gloſs. Cowel. 

African company, The royal African company of mer- 
chants eſtabliſhed by King Charles II. for trading to 
Africa ; and all perſons may trade thither as well as the 
company, paying 10 per cent. on exportation of goods, 
for maintaining the forts, &c. and the like duty upon im- 
portation ; on payment of which duties they ſhall be pro- 
tected in their trade, Stat, 9 & 10 W. 3. Vide Mrs 
chant, See /tat. 23 Geo. 2. c. 31. for extending and 
improving the trade to Africa, and flat. 24 Geo. 2. c. 49- 
and alſo /tat. 25 Geo, 2. c. 40. for the application of a 
ſum of money therein mentioned, granted to his majeſty 
for a compenſation to the African company, for their char- 
ter, land, forts, caſtles, flaves, military ſtores, and other 
effects ; and to veſt the lands, forts, caſtles, ſlaves, mili- 
tary ſtores, and other effects, in the company of mer- 
chants trading to Africa, &c, | 

Agalma, 'The impreflion or image of any thing on a 
ſeal, Ego Dunſtanus hanc libertatem crucis agalmate con/1g- 
Navi, Chart. Edg. Reg. pro Weſtmonaſt. Eccleſ. ann. 
698. Cowel. 


Age, (tas, Fr. aage) In common acceptation ſignifies 


a man's life, from his birth to any certain time, or the | 


day of his death : It alſo hath relation to that part of 


time wherein men live ; but in the law it is particularly | 


uſed for thoſe ſpecial times which enable perſons of both 
ſexes to do certain as, which before through want of 
years and judgment they are prohibited to do. As for 
example ; a man at twelve years of age ought to take the 
oath of allegiance to the king ; At fourteen, which 1s his 


age of diſcretion, he may conſent to marriage, and chooſe | A, 


his guardian ; and at twenty-one he may alien his lands, 
wh, and chattels: A woman at nine years of age is dow- 
able ; at twelve ſhe may conſent to marriage; at fourteen 
ſhe is at years of diſcretion, and may chooſe a guardian ; 
and at twenty-one ſhe may alienate her lands, &c. 1 1ft, 
78. There are ſeveral other ages mentioned in our an- 


cient books, relating to aid of the lord, wardſhip, &c. | 


now of no uſe. Cs. Lit. 758. The age oi twenty-one 
is the full aze of man or woman ; which enables them to 
contract and manage for themlelves, in refpect to their 
eſtates ; until which time they cannot a&t with ſecurity 
to thoſe who deal with them ; for their acts are in moſt 
caſes either vcid or voidable. Peri. But a perton under 
twenty-one may contraEt for necefſaries ſuitable to his 
quality, and it ſhall bind him ; alſo one under age may 
be executor of a will 1 Inf. 171. And at fourteen 
years of age a perſon may diſpoſe of goods and perſonal 
eſtate by will ; tho” not lands till the age of twenty-one. 
\ Tt hath been adjudged, that if one be born on the firſt of 
February at 11 o'clock at night,: and the laſt of Fanuary 
in the one and twentieth year at one o'clock in the 
morning, he makes his will of lands, Ec. and dies ; yet 
ſuch wall is good, for he then was of age. Mod. Caf. 260. 
A perſon under the age c:\twenty-one may make a pur- 
chaſe ; but at his full age he may agree or diſagree to it. 
x Inft. 2, So where perſons marry, the man under age 
| of fourteen, or the woman within twelve, they may diſ- 
| agree to the marriage at thoſe ages : And the law is the 
fame in other caſes. Perſons under the age of fourteen, 
are not generally puniſhable for crimes : But if they d 

any treſpaſs, they muſt anſwer for the damage. 1 Inf. 
247. 2 Roll. Abr. 547. Fourteen is the age by law to 
be a witneſs ; and in ſome caſes a perſon of nine years of 
age hath becn allow'd to give evidence, 2 Hawk. 434. 
None may be a member of parliament under the age of 
twenty-one years ; and no man can be ordained prieſt 
till twenty-four ; nor be a+ biſhop till thirty years of age. 
By ſtatute We/?m. 1. 13 Ed. 1. c. 47. age ſhall not delay 
the demandant in a writ of entry upon difſſciſin in the 
Per. By ſtat. Glouc. 6 Ed. 1, c. 2, Nonage of the plain- 
tiff ſhall not delay the taking an inqueſt in mort d'ance/ter, 
Age ſhall not be allowed the vouchee in Cui in vita, 


by ſtat. 1/e/\m. 2. 13 Ed. 1, c 40. The full age of a| 


man or woman. to. alien, demiſe, let, contra, &c. b 


the Civil law, is 25 years 3 for then the Romans allowed | 
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men to have plenam maturitatem, and the Lombards ay 
18 years. Cs. Lit, 78.b. | 

By the law of Scwtland, a woman cannot cntrahere 
ſponjalia. before her age of ſeven years. 1 Rl. 349, 
But by the Common Jaw of England, perſons may mar; 
at any ag#: And upon ſuch marriage the wife. ſhall be 
endowed, if ſhe attain the age of nine years, of what. 
ſoever age her huſband be ; but not before the age of nine 
years. Co. Lit. 33. a. And if the huſband alien his 
land, and afterwards his wife attain the age of nine year 
ſhe ſhall be endowed of the land fold before : And if 
there be a writ to the biſhop to certify, whether the 
were ever coupled in lawful matrimony, he ought to cer- 
tify that they were, of what age ſoever the huſband be, 
Co, Lit. 33. a. Reſolved, Dyer 369. a. 

By the law of Scotland, and the Civil as well as the 
Commen law, the age of conſ:nt to marriage of the man * 
is the age of 14 years. 1. Rel. 342. The age of the 
woman by the Civil and Common law, is the age of 12 
years. I Rel. 342. By the law of Scotland it is at the 
age of 14 years. 1 Rol. 342. | 

If at the time of the marriage the huſband be above 
I4, and the wife under 12, when ſhe attains the ave of 
12 years, the huſband may diſagree as well as the wife, 
and ſo vice verſa, Co. Lit. 79. 
| A diſagreement to the marriage, before the age of con- - 
ſent, is of no force ; for, if the huſband diſagree before 
I4z and marry another, the iſſue of the ſecond marriage 
Is a baſtard, Tx Rot, 341, Cortra Dyer 13. a. in Marg. 
If after the age of conſent, the huſband or wite diſagree 
| by parol, yet cohabit as huſband and wife, this amounts 
to'an agreement. 1 Rol. 341. | 


| For other matters, ſee title Jnfant, and 2 Yn. tit. 


"- 

Age puer, (Atatem precari, or atatis precatic) Is 
when an action being brought againſt a perſon under age 
for Jands which he hath by deſcent, he by petitiva or 
motion ſhews the matter to the court, and prays that 
the action may tay till his full age, which the court ge- 
nerally agrees to. Termes de la ley, 

But as a purchaſer, a minor ſhall not have age prier, 
Nor in a writ of affiſe, becauſe it is of his own wrong, and 
this writ ſhall not be delayed ; nor in a writ of dower ; 
nor in a writ of partition, ſtat. 3 Ed. 1. 38 Ed. 3. 
Heb. 342, In a writ of debt againſt an heir, he ſhall 
have his age, for at full age he may plead riens per deſcent, 
or a releaſe to his anceſtor, and be diſcharged. Danv. Abr. 
259. See Parol Demurrer, 

Agelotum, Litt/eborcugh upon Trent, 

Agentrida, The lord or owner of any thing——S7 
 porcus non fuerit thi ſapius quam ſemel det agenfrida Knun 
ſolidum, Leg. Ine, c. 50. apud Brompt, c. 45. Cowel, 

Agenhine, A gueſt who ſtays at an inn three nights ; 
after which he is accounted one of the family, See Y9- 
ghenhine. | | | 

Agent and patient, Is the perſon who is the doer of a 
thing, and the party to whom done : As where a woman 
endows herſelf of the beſt part of her huſband's poſleſ- 
ſons, this being the ſole act of herſelf to herſe}f, makes 
her agent and patient. Alſo if a man be indebted to 
another, and afterwards he makes the creditor his executor, 
and dies, the executor may retain ſo much of the goods 
of the deceaſed as will ſatisfy his debt ; and by this re- 
tainer is agent and patient, that is, the party to whom the 
debt is due, and the perſon that pays the ſame. But a 
man ſhall not be judge in his own cauſe, quia imiguum gt 
aliquem ſue rei eſſe judicem, 8 Rep. 138. Corel, 

Agild, Signifies to be free from penalties, not ſubjeR 
to the cuſtomary fine or impoſition. Sax, agi/d, fine 
mulfta, Leges Ahuredi, cap. 6. $i utlaga efficiat ut acct» 
datur, pro eo quod contra dei reetum & regis imperium ſtet 
—jaceat agild, In leg. Hen, 1. c. 88. Agilde was a pers 
ſon ſo vile, that whoever kill'd him was to -pay no mul&t 
for his death. Corel. Eos Os 

 Axiler, From the Sax, a, privative, and gilt, capa, 
An obſerver or informer, SONY IN 

Agillarins, A hey-ward, herd-ward, or keeper of 
cattle in a field, Towns and villages had their heywards, 
pb ye HED fo 
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_ from all euſtomary ſervices to the lord, becauſe they were 


' fo giſe or juice the ground, is when the occupier thereof 


' others to agi/? or paſture it. Agi/tment is likewiſe the 
_ profit of ſuch feeding in a ground or field ; and extends 


| ſea-banks, where lands are charged with a tribute to keep 


and circumvention ; and that no man ſhould be injured 


 fata vel facienda, Plnud. 17. a, Though a contract 
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to ſuperviſe and guard the greater cattle or common herd 
of kine and oxen, and keep them within due bounds; 
and -if theſe were ſervile tenants, they were privileged 


reſumed to be always attending their duty, as a' ſhepherd 
on his flock ; and lords of manors had likewiſe their hey- 
wards to take care of their tillage, harveſt-work, &c, 
and ſee that there were no incroachments made on their 
Jordſhips ; but this is now the buſineſs of bailiffs. Cowel, 
See Kennet's Parach. Antiq. 534, 576. 

Agift, (From the Fr. g:/te, a bed or reſting-place) 
Signifies tO take in and feed the cattle of ſtrangers in the 
King's foreſt, and to colleEt the money due for the ſame. 
Chart. de foreſta, 9 H. 3. c. 9. the officers appointed for 
this purpoſe are called ag/ters, or gu/t-taters, and are 
mzde by the King's letters patent : 'There are four of them 
in every foreſt wherein the King hath any pawnage. 
Mamou. for laws 80. they are alſo call:d agi/lators, to take 
account of the cattle agi/ted. Cowel, | 

Agiſtnent, (Agi//amentum) Is where other mens cattle 
are taken into any ground, at a certain rate per week : 
It is fo called, becauſe the cattle are ſuffered ge/zr, that is, 
to be leyant and couchant there; and many great farms 
are employ:d to this purpoſe. 2 [n/?. 643. Our graziers 
call cattle which they thus take in to keep gi/ements 3 and 


feeds it not with his own {tock, but takes in the cattle of 


to the depaſturing ot barren cattle of the owner, for which 
tithes ſhall be paid to the parſon. There is ag!/tment of 


out the ſea. Terre agi/late are lands whoſe owners 
are bound to keep up the ſea-banks. Cowe!. Spelman. 
- Agitatio animalium fn fozeſta, The drift of beaſts 
in the foreſt. Leg, fore/?. 

Agius, (Gr.) z. e. Holy. — Ego triumphalem tro- 
phaum agie cructs impreſſi, Mon. Angl. p. 15, 17. 

Agnus deli, A piece of white wax in a flat oval form, 
like a ſmall cake, ſtamped with the figure of a lamb, and 
conſecrated by the pope. By ſtatute 33 Eliz: c. 2. 


Agnus dei, croſſes, &c. are not permitted to be brought | 


into this kingdom, on pain of a pramunire, 

Agraria lex, A law made by the Romans for the diſ- 
tribution of lands among the common people. Cowel. 

Agreement, An agreement is the conſent of two or 
more perſons concurring, the one in parting with, and 
the other in receiving ſome property, right or benefit ; 
the notion of contracting or entering into agreements 
aroſe from the increaſe of commerce, and the neceſſity 
men were under of bartering their ſuperfluities for things 
of real uſe, and which lay out of the way of their ac- 
quiring ; that men ſhould execute their agreements and 
perform their promiſes, though made without writing or 
conſideration, is enjoined by the law of nature ; but in 
Civil ſocieties, and in ours in particular, circumſtances are 
required which protect the weak, and thoſe who are under 
the power of others; alio proviſion is made againſt fraud 


en his property by the turn of any unwary expreſſion, 
1 New Abr. 67. FM 
An agreement is defined aggregatio mentium in re aliqua 


executed with all the ſolemnity required by law, may 
properly be called an agreement ; yet, in the more com- 
mon acceptation of the word, articles, minutes, an eſ- 
crow, &c, containing ſomething preparatory to a more 


ſolemn and formal execution, are called agreements, 
1 New Abr. 67. | 


Under this head: is confidered, 


Il. Who are capable of contratting and binding themſelves 
or others by their agreements, \ 


2. Agreements which are good in law, and will be decreed 


ta be ſpecifically performed in a court of equity ; and the 
manner in which they are to be performed. 


3. Parol agreements, and ſuch as may be ſaid to be within 


the (one of frauds and perjuries, 
OL, I, 
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1. Who are capable of contrafting and binding themſeles or 
others by their agreements. 


A perſon nou compos is not capable of entering into any 
agreement; for an agreement is an aCt of the under- 
—_— which they' are incapable of; and therefore they 
are to be under the care of their curators or guardians, 


by a commiſſion from the publick. x New Abr. 67, See 


title Jdeots and Lnnaticks, 


Allo an infant, for the fame reaſon, is generally inca- 
pable of contracting. \ | 
A wifeduring the intermarriage is incapable of entering 
into any agreement 7 pars, being under power of her 
huſband. See title Baron and feme. | 

_ The anceſtor ſeifed in fee may by his agreement bind 
his heir ; therefore if A. agrees to ſell lands, and receives 
part of the purchaſe-money, but dies before a conveyance 
1s executed, and a bill is brought againſt the heir, he will 
be decreed to convey, and the meney ſhall go to the . exe- 
cutor, eſpecially if there are more debts due than the teſ- 
tator's perſonal eſtate is ſufficient to pay. 2 Yern. 215. 
Abr. Eq. 265. 

So if a father conveys to a younger ſon, by a defeCtive 
conveyance, and dies, the heir at law in two caſes ſhall 
be compelled to make it good. 1. Where there is a co- 
venant for further affurance, binding the heir, becauſe 
the heir is bound by the covenant. 2. Where there is a 
proviſion made by the father in his life-time for the heir, 
or he hath ſuch a proviſion by deſcent from the father. 
1 New Abr. 68. Es 

If tenant in tail,agrees to convey, or bargains and ſells 
the lands for valuable conſideration, without fine or re- 


covery, and dies before the fine or recovery be levied or 


ſuffered, the iſſue is not bound either in law or equity ; 
for equity cannot ſet aſide the ſtatute de donts ; which 
ſays, That veluntas donatoris obſervetur ; nor can the court 
ſet up a new manner of conveyancing, and thereby ſuper- 
ſede fines and recoveries ; for thereby the King would 
loſe the perquiſites by fines, or the writs of entry and 


fines for alienation. Hob. 203. 1 Chan. Ca. 171. 1 
Lev. 239, 2 Pent. 350. 9M 


_ A. ſeiſed of lands in tail, agrees with PB. that he and 
his heirs ſhall enjoy the intailed lands, if Z. and his heirs 
may enjoy his fee-{imple lands ; this agreement is executed 


| accordingly, and B. had a decree againſt A. to levy a fine 


and ſettle it, purſuant to the agreement ; but #4. died 
without doing it ; and though it was decreed that A. himſelf 
was bound by this agreement to convey, yet ſince he died 
berore he executed the fine, his iſſue was not bound by 
the agreement ; but if the iſſue in tail had approved of 
his anceſtor's agreement, as he did in this caſe by entering 
on the lands of B. then it becomes his own agreement, 
and conſequently in equity he ſhall be obliged to perform it. 
1 Chan, Ca. 171. | 

If there be tenant in tail in equity as of a truſt, or un- 


der an equitable agreement, and he for valuable conſide- 


ration bargains and ſells the land without fine or reco- 
very, this ſhall bind his iflue, becauſe the ſtatute de donis 
doth not extend to it, being an intail in equity and a 
creature of the court. 1 Chan. Ca. 234. 2 Chan. Ca. 
64. 1 Vern, $3, 440. 2 Vern. 133, 583, 702. 


As tenant in tail is reſtrained from alienating the eſtate 


without fine or recovery, ſo he is from charging of it, 
or diſpoſing of the ng improvements after his death ; 
therefore if tenant in tail ſells the trees growing on the in- 


| heritance, the vendee muſt ſever them during the life of 


tenant in tail, for if he dies before they are cut down, 


his iſſue ſhall have them as part of the inheritance, and 


the vendee, though obliged to pay the whole ſum con- 
tracted for, yet ſhall not be allowed to cut down one tree 
after the dezth of the tenant in tail ; for as the tenant in 


tail has power over the inheritance but during his own 


life, ſo he cannot delegate that power to another but for 
the ſame time, and conſequently whatever remains part 
of the inheritance at the death of the tenant in tail, at 


- which time his power over it ceaſes, muſt neceſlarily go 


to the heir to whom the inheritance belongs, Bro. Con- 


traft 26, 11 Co. 50. Pop. 194, 
X | 2, Agreements 
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2. Agreements which are good in law, and will be decreed 
t2 be ſpecifically perfermed in a court of equity ; and of 
the manncr in which they are to be performed. 


In many caſes the party injured by breich of an agree- 
ment, may have a remedy either by action at Common 
law, or have recourſe to a court of equity ; but here a gene- 
ral rule muſt be obſerved, that wherever the matter of 
the bill is merely in damages, there the remedy is at law, 
becauſe the Camages cannot be aſcertained by the conſcience 
of the chancellor, and therefore muſt be ſettled by a jury. 
dee Abr, Eq. 16. 

But if there be matter of fraud mixt with the damages ; 
as if A. ſues B. on a covenant at law for damages, and B. 
hles a bill for an injunction upon this equitable ſuggeſtion, 
that the covenant was obtained by fraud, if A. files his 
croſs bill for relief upon that covenant, the court wil re- 
tain it, becauſe the validity of the covenant is diſputed in 
that court, and on a head properly cognizable there; and 
therefore, if the validity of the deed be eſtabliſhed, the 
court will dire& an iſſue for the quantum of the damages, 
Abr. Eq. 17. 1 Chan. Rep. 158. 

So where the agreement is to do ſomething in /pecte, as 
to convey lands, execute a deed, &c, there it will be 
proper to apply to a court of equity for a ſpecifick exe-, 
cution tv which the party is entitled, if the agreement be- 
good and ſufficiently proved, when otherwiſe he could 
uy recover damages at law. 1 Chan. Ca. 42. | 

he plaintiff aſſigned ſome ſhares of the exciſe to the 
defendant, who thereupon covenanted to ſave him harm- 
| lefs, and to ſtand in his place touching all payments to 
the King ; the plaintiff being ſued by the King, brought 
his bill to have the agreement performed in /pecte ; and 
although it was inſiſted that the plaintiff might recover 
damages at law, and that this was not a covenant for any 
thing certain, and by this means a maſter in Chancery 
was to tax damages inſtead of a jury; yet it was decreed 
that the defendant ſhould perform his covenants; and it 
was direted to a maſter, that, as often as any breach 
ſhould happen, he ſhould report it ſpecially, that the 
court, if occaſion ſhould be, might direct a trial in a 
quantum damnificat', 1 Vern. 189. 2 Chan. Ca. 146, 

So if a jointreſs brings her bill to have an account of 
the real and perſonal eſtate of her Jate huſband, and to 
have fatisfaCtion thereout for a defect of value of her join- 
ture lands, which he had covenanted to be and to conti- 
nue of ſuch value; and the defendant inſiſts, that this is 
a covenant which ſounds only in damages, and properly 
determinable at law ; though it be admitted that a court of 
Equity cannot regularly aſſeſs damages ; yet in this caſe, 
a Ss in Chancery may properly enquire into the value 
and defe& of the lands, and report it to the court, which 
may decree ſuch defect to be made good, or ſend it to be 
tried at law, upon a quantum damnificat9.9ooﬀ Abr. Eq. 18. 

The condition of a bond was to ſettle certain lands in 
ſuch a manor, by ſuch a day; the obligor died before the 
day ; ſo that the bond was ſaved at law, yet the court 
decreed a ſpecifick execution. Abr. Eq. 18. 

But here it muſt be obſerved, that agreements, out of 
which an equity can be raiſed for a decree in ſpecie, ought 
to be obtained with all imaginable fairneſs, and without 
any mixture tending to ſurprize or circumvention ; and 
that they be not unreaſonable in themſelves. Abr. £q. 17, 

As where by a marriage agreement the ſon's intended 
wife was to have more than would have been left for the 
- father (though indebted) his wife and two daughters un- 
preferred ; the court would not decree it, principally, by 
reaſon of the extremity of it, but left the party to his re- 
medy at law. 2 Chan. Ca. 17. 

So where A. articled for the purchaſe of B's eſtate, 
pretending he bought it for one whom B. was willing to 
oblige, and thereby got it ſomewhat cheaper, when in 
truth he bought it for another, equity would not decree 
an execution of this agreement, 1 Fern, 227. 

So where A. on a marriage of his daughter to B. cove- 
nanted, that B, ſhould have his lands at his death cheaper 
than any other perſon, and he lived twenty years after, 


1 


and deviſed to B, 1000/4, and to his daughter, &*s wife, (v6 agreement of the parties. 2 Fern, 134. 
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500l. and he deviſed the lands to his grandſon ; the court 
refuſed an execution of the agreement, becauſe of the uns! 
certainty of it; and it, not being mutual, B. not bein | 
bound to take it at any price. 1 New Abr. 70, s 

An ronment for a purchaſe being obtained by an at- 
torney from an old woman of ninety, and ſeveral] ſuſpi= 
cious circumſtances appearing, the court would neither 
decree it to be carried into execution againſt the heir at 
law, nor to be delivered up upon a croſs bill exhibited for 
that purpoſe, but left the parties to their remedies at law 
2 Vern, 632. Green and WWo2d, : 

But as theſe caſes, and all others on this head, depend 
ſo much upon circumſtances, and are to ſtand or fall ac. 


cording to the degrees of fraud and circumvention attend. 


ing them, and proved in the cauſe, or by what appears 
unreaſonable on the face of them, I ſhall only obſerye 
that a court of equity will much eaſier be preyailed on to 
diſmiſs a bill which prays a ſpecifick execution of an un. 
reaſonable agreement, than ſet aſide an agreement, thouvh 
not {tridtly fair, on a bill for that purpoſe ; for this de- 
prives the party of what he had a right to by law; and 
that where ſuch agreements are ſet aſide, it muſt be on 
refunding what was bona fide paid, making allowances for 
improvements, &c. 1 New Abr. 70. 3 Chan. Ca. 136, 
1 Fern, 271. 2 Fern. 15, 27. | 
As men have a property in their acquiſitions, ſo may 
they diſpoſe of them at their pleaſure, and without valug- 
ble conſideration ; but if a man promiſes to convey lands, 
or to give goods without valuable conſideration, or with- 
out delivering poſſeſſion of them, this alters no property, 
nor has the party any remedy in lay or equity, being 
nudum pattum unde non oritur attio. Ov 5 
But if it be done by deed duly executed, under ſeal, 
this is good in law, though there be no conſideration or 
no delivery of poſſeſſion ; becauſe a man is eſtopped to 
deny his own deed, or affirm any thing contrary to the 
manifeſt ſolemnity of contrating. Yelv. 196. Cro, Fac, 
270. 1 Brownl, 111, 6 Co. 18. b 2A 
Alſo in equity voluntary conveyances are good againſt 
the parties, and cannot be revoked, nor will the court in- 
terpoſe in behalf of one volunteer againſt another ; but if 


they affect creditors, purchaſers or younger children, the 


court will ſet them alide, 
100, 404. 

If there be a defeCtive conveyance, without an equita« 
ble conſideration, a court of equity will not oblige the 
party to make it good, tho? their be a covenant for fur- 
ther aſſurances ; as if a man makes a feoffment to a ſtran= _ 
ger without livery, the feoffor or heir ſhall not be obliged 
to make good tnat feoffment, but it ſhall be conſtrued in_ 
equity to be an eſtate at will, as it is in law. 2 Vent, 365, 
2 Vern. 40. 2 Fern. 475, | : 

Tf an annuity is granted by one to his houſe-keeper, 
with a bond for payment of it, and the bond is loſt, equity 
will decree payment of the annuity ; for ſervice is a con- 
ſideration, and no twurp:s contrad7us ſhall be preſumed unleſs 
proved. Abr. £4. 24. | 

If an agreement be to quit the poſſeſſion of lands, the 
court will not decree a conveyance of the lands them- 
ſelves ; but if the agreement was to convey the lands, it is 
ſaid that the court would have decreed the agreement, 
though the party was not appriſed what eſtate he had in_ 
the lands. 1 Yern, 121, | 

If one is bound to transfer 300/. Ea/? India ſtock before 
ſuch a time, which he negleQs to do, and ſtock is much 
riſen, he ſhall be obliged to transfer the ſtock in ſpecte, 
and account for all dividends from the time that it ought 
to have been transferred. 2 Vern. 394. See Prec. in Chan, 
533: | 

* a creditor agrees with a debtor to take leſs than his 
debt, ſo that it be paid preciſely at ſuch a day, and the 
creditor fails of payment, he cannot be relieved, for c#- 
jus eſt dare ejus ejt diſponere. 1 Vern. 210. 1 Chan, Ca, 

If money be lent on mortgage, at 5 per cent, and the 
mortgagor covenants to pay 6 per cent. if he made default 
for the ſpace of ſixty days after the time of payment, if 
he makes default, the court will not relieve, this being 


It 


1 Chan, Rep. 173. 1 Vern 
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If a leſſee for a long term of years covenants to lay out 


' 200). upon the premiſſes, within the firſt ten years, and 


lays out but 3o/. and after the expiration of thirty years 
of the leaſe, the leffor brings an aCtion of covenant, and 
recovers 150. damages, equity will neither relieve againſt 
the damage, nor decree the money to be now Jaid out in 
improvements ; for though the damages ſeem e<xceflive, 


per the jury were proper judges; for it is probable the 
m0 


ſſce would not be ſo careful in laying it out in laſting 
improvements, as he would be were it laid out at firſt. 
I Vern, 316. 


3. Parol agreements, and ſuch as may be ſaid to be within 
the flatute of frauds and perjuries, 


The Common law required no other folemnity in paſ- 
ſing lands or tenements,, but that of livery and ſeiſin, 
which being a tranſlation of the feud coram paribus curtis, 
and teſtified by them, was held an act of ſufficient noto- 
riety to direct the lord of whom to demand his ſervices, 
and ſtrangers againſt whom to commence their actions ; 
but now by the ſtat. 29 Car. 2. c. 3. ſed. 1. it is enact- 
ed, that ** all leaſes, eſtates, intereſts of freehold, or 
terms of Jour or any uncertain intereſts of, in or out of 
any meſſuages, manors, lands, tenements or heredita- 
ments made or created by livery and ſeiſin only, or by 
parol, and not put in writing, and ſigned by the parties 
lo making or creating the ſame, or their agents thereunto 
Jawfully authoriſed by writing, ſhall have the force and 
effect of leaſes or eſtates at will only, and ſhall not either 
in law or equity be deemed or taken to have any other or 
greater force or effe&t ; any conſideration for making any 
ſuch parol leaſes or eſtates, or any former uſage to the 
contrary notwithſtanding.” | 

Seft, 2. ** Except leaſes not exceeding the term of three 
years from the making thereof, whereupon the rent re- 
ſerved to the landlord, during ſuch term, ſhall amount 
unto two third parts, at the leaſt, of the full improved 
yalue of the thing demiſed,” _ | 

Seft. 3. Alſo it 1s enafted, *that © no leaſes, eſtates or 
intereſts, either of freehold or terms of years, or any un- 
certain intereſt, not being copyhold or cuſtomary imereſt 
of, in, to or out of any meſluages, manors, lands, tene- 
ments or hereditaments ſhall be affigned, granted or ſur- 
rendered, unleſs it be by deed or note in writing, ſigned 


by the party fo afligning, granting or ſurrendring the 


ſame, or their agents thereunto lawfully authoriſed ; by 
Writing or by act or operation of law,” | 
Set, 4« And it is further enatted, that ** no aCtion 


| ſhall be brought whereby ro charge any executor or ad-. 


_ miniſtrator, upon any ſpecial promiſe to anſwer damages 
out of his own eſtate, or whereby to charge the defen- 
ant upon any ſpecial promiſe to anſwer for the debt, de- 
tault or miſcarriages of another perſon, or to charge any 
perſon upon any agreement made upon conſideration of 
marriage, or upon any contract or ſale of lands, tenements 
or hereditaments, or any intereſt in or concerning them, 
or upon any agreement that is not to be performed within 
the ſpace of one year from the making thereof, unleſs the 
apreement upon Which ſuch aCtion ſhall be brought, or 
fome memorandum or note thereof ſhall be in writing, 
ligned by the party to be charge4 therewith, or ſome other 
perſon by him thereunto Jawtu.y authoriſed.” RH 
See, 7. It is enatted, that ©* all declarations or crea- 
tons of truſts, or confidences of any lands, tenements or 
hereditaments, ſhall be manifeſted and proved by ſome 
writing ſigned by the party who is by law enabled to de- 
Clare ſuch truſt.” bn | 
Sef?, 4. ** Provided that where any conveyance ſhall be 
made of lands or tenements, by which a truſt or confi- 
dence ſhall or may ariſe, or reſult by the implication or 
conſtruQion of law, or be transferred or extinguiſhed by 
an aCt or operation of law ; then, and in every ſuch caſe, 
luch truſt or confidence ſhall be of the like force and ef- 
ect as the ſame would have been if this ſtatute had not 
been made,” | 
Set. 17. It is enated, that © no contradt for the ſale 
of any goods, wares and merchandiſes for the price of 10/, 


Serling, or upwards, ſhall be allowed to be good, except 
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the buyer ſhall accept part of the goods ſo ſold, and acs 
tually receive the ſane, or give ſomething in earnelt to 
bind the bargain, -or in part of payment ; or that ſome 


note or memorardum, in writing, of the ſaid bargain be_ 


made and ſigned by the parties to be charged, or tacir 
agents thereunto lawfully authorized.” _ Ns 

'In the conſtruction ot this ſtatute, the following points 
have been relolved, | RL TS 

That if there be a paro] agreement for the purchaſe of 
lands, and a bill brought for a ſpecifick execution thereot, 
and the. ſubſtance of the agreement ſet forth in the bill, 
and confefled by the defendant's anſwer, that in ſuch caſe 
the court will decree a ſpecificate execution ; becauſe there 
is no danger of perjury, which was the principal thing 
the ſtatute intended to prevent. Abr. Eq. 19, , 

Alſo a parol agreement which is intended to be re- 
duced into writing, but prevented by fraud, may be 
decreed in equity; as if upon a marriage-treaty. inſtruc- 
tions are given by the huſband to draw a ſettlement, and 
by him privately countermanded ; and afterwards he draws 
in the woman, by perſuaſions and aſſurances of ſuch ſet- 
tlement to marry him. Abr, Eg. 19. 


So where a parol agreement was concerning the Jend- 


ing of money on a mortgage,. and the conveyance pro- 
poſed was an abſolute deed trom the mortgagor, and a 


deed of defeaſance from the mortgagee, and after the. 


mortgagee had got the deed of conveyance, he refuſed to 
execute the defeaſance; yet it was decreed againſt him on 
the point of fraud. Abr. Eg. 20. | 

So where the defendant, on a treaty of marriage for his 
daughter with the plaintiff, ſigned a writing comprizing 
the terms of the agreement, and afterwards deſigning to 
elude the force thereof, and get looſe from his agreement, 


| ordered his daughter to put on a good humour and get 


the plaintiff ro deliver up that writing, and then marry 
him, which ſhe accordingly did, and the defendant ſtood 


by at a corner of a ſtreet toſee them go by to be married; 


and the plaintiff was relieved on the point of fraud. Abr. 
£9. 20. 2 Yen. 373. 


On a'bill exhibited for a martiage portion, the chief 
evidence to ſupport it was a letter proved to have been 


written by the father's diretion, wherein it was ſaid he 


would give 1500/, portion with his daughter, and that _ 


he was afterwards privy to the marriage, and conſented 


'toit; and the portion was decreed the huſband. 2 Fern. 


322, | DO 

But where on a marriage treaty the lady's father pro- 
poſed to give 45co/l. portion, and the huſband was to ſet- 
tle 4 or 500. per ann. for a jointure, the father and in- 


tended huſband went to Mr. 1Minſhul's chambers, who 


hearing the propoſals on both ſides, took down minutes 
or heads thereof in writing, and the ſame day gave them 


to his clerk to draw a ſettlement accotding to the terrhs 


of the agreement ; the next day the father fell ſick ſud- 
denly, and died in two hours after, and the next morn- 


ing the marriage was conſummated ; and on a bill 


brought to have a ſpecifick performance of the agreement, 
my lord Chance!lor decreed it to be within the ſtatute of 
freuds, and ſaid he knew no caſe where an agreement, 
though wrote by the party himſelf, ſhould bind, if not 


ſigned or in part executed by him ; and that thoſe prepa- _ 


ratory heads might have received ſeveral alterations or 


additions, or the agreement might have intirely broke off 


upon ſome further enquiry of the parey's circumſtances ; 
and this decree was thought very juſt by the bar, who all 


agreed with my lord Chancellor, that if the marriage had 


been on the foot of this writing, and the father had been 


privy and conſenting to it, that he ſhould afterwards have 


been obliged to execute his part thereof. Abr. £4. 21. 


On the marriage of the plaintiff with the defendant's | 


daughter, the defendant promiſed to give her 4508 por- 
tion, and accordingly paid the plaintiff 20c/, in part, 
but took a bond from him for it till a ſuitable ſettlement 
ſhould be made, and the defendant himſelf gave patticular 


diretions concerning the ſettlement, which was drawn 


accordingly and engrofled ; but before it was executed the 
plaintiff's wife died, and the bill was brought to have the 
2001. bond delivered up, and the remaining 2507. paid, 
the defendant pleaded the ſtatutes of frauds and perjuries, 
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| abovemention'd ſtatute, 


| Sf 
"LC. 
the agreement not being reduced into writing and ſigned- 
by the parties; and by way, of anſwer,-denicd that the 


2001. was paid in part of the portion, but ſaid it was lent. 


to the plaintiit, and the bond given for it; and the plea 
was allowed; for if the marriage ſhould be looked upon 
as an execution of the agreement on one fide, fo as to 
take it out of the ſtatute, it wow'd intirely evade it ; for 
all promiſes of this kind, ſuppoſe a marriage either already 
had or to be had. 1 New Abr. 74. 

There are ſeveral cafes in which it has been held, that 
2 parol agreement in part executed ſhall be performed in 
the whole; but as thoſe caſes are not exactly ſtated or 
well reported, it will be ſufficient to mention what ſeems 
to be the ſenſe of them, and what with any juſtneſs can 
be colleted from them, viz. that if an agreement be made 
concerning lands, though not in writing, and the party 
by whom it was made receives all or part of the money, 
equity will compel a ſpecifick performance of the whole 
agreement ; becauſe this is out of the ſtatute, which de- 
ſigned to defeat ſuch agreements only, no part whereof 
was Carried into execution, and are ſet up merely by parol; 
for that was the occaſion of the ſtatute of frauds and per- 
Juries, that perſons uſed to impoſe verbal agreements upon 
others, and by ſuch falſe oaths charge the parties in equity 
to perform ſuch agreements, though they had never been 
made ; and therefore the mere parol proof of ſuch agree- 


- ments concerning lands cannot be admitted in a court of 


equity ; but where the price is paid, there it doth not 


| ſtand upon the parol proof of the agreement only, but 


upon the execution of part of the agreement, which is 
evidence that the agreement was really made ; and there- 
fore there is the ſame reaſon that the plaintiff in equity 


' ſhould have the land for his money, as it is that he ſhould 


deliver the goods where he hath received the money ; bur 
the doubt in theſe caſes is, what ſhal: be a proof of the 


receipt of the money. Thus far it ſeems certain, that if 


the defendant in his anſwer confeſſeth the receipt of the 
money for that purpoſe in the bill ;'or if he denies the 
money, and it be proved upon him by writing, as by 
letter under his hand, or other written evidence, he ſhall 
be obliged ſpecifically to perform the whole agreement ; 


| becauſe he hath carried part into execution ; but if the 


defendant confeſſes the receipt of the money, but ſays 
that he borrowed it from the plaintiff, and that he had 


| It not in execution of that agreement 3 there he turns the 


proof of the agreement upon the plaintiff, and then the 
plaintiff muſt prove the receipt of the money by the de- 
fendant, for the purpoſe in the bill, by ſome written 
agrezment. 1 Vern. 151, 159. 1 Fern. 363. 2 Fern. 
455. 1 Vern. 210, 220, 472. 2 Vern. 627. 1 Vern, 
240. 2 Chan. Ca. 135. 
If a man, on a promiſe of a leaſe to be made to him, 
lays out money on improvements, he ſhall oblige the 
leflor afterwards to execute the leaſe, being executed on 
the part of the leſſee, and the leflor ſhall not be allowed 
to take advantage of his own fraud, and run away with 
the improvements made by another ; but if no ſuch ex- 

nce had been on the leflee's part, a bare promiſe of a 
Eaſe, though accompanied with poſſeſſion, would be 
within the ſtatute of frauds, Preced. in Chan, 561. 
3 Vern. 159. See Prec. in Chan. 519. | 

One that could read, agreed to take a leaſe for twenty- 
one years ; the leſſor himſelf drew the leaſe but for one 
year, and yet read it for twenty-one years, and after the 
expiration of the year cjeted the leſſee. On a bill brought 


| to be relieved upon this matter, which was proved, the 


court held it to be within the ſtatute of frauds and per- 
juries, and diſmiſſed the bill with colts, it being the plain- 
tiff's own folly, being able to read ; /eczes, if he had been 
aunlettered. Skin. 159. 

If a man purchaſes lands in another's name, and pays 
the money, it will be a truſt for him that paid the mo- 
ney, though there be no deed executed, declaring the 
truſt thereof ; for the ſtatute of frauds and perjuries ex- 


| &ends not to truſts raiſed by opetation of law. 2 Vert. 


361. 1 /ern. 366. ; 
 Alfo the following points have been reſolved in the 


Common law courts, on the ſeveral branches of the 


| 


Ca 

I. That the clauſe which enaQs, that no aQtion ſhall 
be brought, to charge an executor, &c. that this extends 
not to promiſes made before, though to be performed 
after the making of the ſtatute; for it would e againſt 
natura] juſtice, that a promiſe made upon good confide- 
ration ſhould be deſtroyed by the retroſpect of a law 
which none could divine would be made. 2 ones 108 


LES 330. 2 Mod, 310. 2 Lev. 227, 2 Show, Rep, 


- 2. That the plaintiff in his declaration need not ſhew 
any note in writing, but it will be ſufficient for him to 
produce it on the trial ; but if ſuch promiſe is pleaded in 
bar of another action, it muſt be ſhewn to be in writins - 
ſo that - uy TR to = ks to be ſuch a promiſe 
upon which an action .will lie, Raym. ; 
Fones 158.8. C, | i | "95 490-2 
 3- That the clauſe relating to marriage extends as wel! 
to a promile to marry, as to the payment of marriase 
PR Sc. 3 Lev, 65, See Shin. 196, which ſeems 
cont', 
4+ That the clauſe which ſays, That no ation fball bs 
brought upon any agreement that is not to be performed within 


| the ſpace of one year from the making thereof, unleſ; it be in 


writing, extends not to a parol promiſe made to Pay fo 
much money upon the return of ſuch a ſhip, which ſhip 
happened not to return within two years after the promiſe 
made; for the ſhip by poſſibility might have returned 
within the year; and the clauſe extends only to ſuch 
promiſes where, by the expreſs appointment of the party, 
the thing itſe]f is not to be performed within a year, 

I Salk, 280. Skin. 326, 353. S. P. rd, 
| On theclauſe, That ns action ſhall be brought on a ſpecial 
promiſe, to anſwer for the debt, default, &c. of another, it 
has been reſolved, that if A. is about hiring a horſe from 
B, and C. to encourage him to lend the horſe, promiſes 
that 4. ſhould deliver him ſafe; this is a collateral pro- 
miſe, and an undertaking within the ſtatute ; for C. ſub- 
jects himſelf to an action, on the breach of the original 
contract by A. againſt whom detinue lies on the bailment. 
90 if two come to a ſhop, and one of them contraRs for 
goods, .and the ſeller does not chooſe to truſt him, where- 
upon the other fays, Let him have them, and I will un- 
dertake he ſhall pay you ; but if the promiſe be, I will 
ſee you paid, or I will be J{ur paymaſter, it is otherwiſe. 
So if A. comes to B. and tells him, Hire your horſe to 


| 7. S. and I will ſee you paid the hire ; there the hiring 


iS to 4, and not to F. S. who is conſidered as ſervant to 
A. So in all caſes where the whole credit is given to 
the undertaker, or he alone liable to an action. 1 Sath, 
27, 28. 6 Med. 248, 249, RN | RY 


Articles of Agreement for Sale of an E/late. 


Articles of Agreement, indented, made,. concluded and 
agreed upon, the day and year, &c. Between A. B. 
of, &c. of the one part, and C, D, of, &c, of the 
Other part, as followeth, &c. | | 


T\URST), the ſaid A. B. in conſideration of the ſum of, 
Oc, to be paid as herein after.mentioned, doth covenant 

and agree with the ſaid C, D. that he the ſaid A. B. ſhall 
and will, at the cofts and charges of ſaid C, D. on or before 
the day, Sc, next coming, by ſuch conveyances, ways and 
means in the law, as his counſel ſhall reaſonably adviſe, well 
and fffcient) grant, convey and aſſure to the ſaid C. D. 
and his heirs, or to wham he or they ſhall appoint, and to ſuch 
uſes as he or they ſhall diredt ; all that meſſuage or tenement, 
Sc. ſituate, &c. with covenants to be therein contained, 
againſt all incumbrances dine or committed by bim the ſaid 
A. B. or any claiming under him. Alſo, the ſaid C. D. for 
himſelf, his heirs and aſſigns, doth covenant and grant, to 
and with the faid A. B. his heirs and aſſigns, that the ſaid 
C. D. ſhall and will, on executing the ſaid conveyance, pay 
unto the faid A. B. his heirs or aſſigns, the ſaid ſum of, 
&c. as and for the purchaſe-money far the ſaid meſſuage, 
tenement and premiſſts absve-mentioned. Alſo, 1t is Further 
agreed by and between the ſaid parties ta theſe preſents, 


[0 the faid C, D. his heirs and aſſigns, ſhall and may, 
| on 
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| the proceedings are ſtopp'd till the 


A" Þ 


in the day, Sc. enter into and upon the ſaid premiſſes, ahd 


rrcaver the profits thereof, to his and their own uſe and 
wſes. In witneſs, &Cc., 
| 

Agrt, Tn our iaw denotes arable land in the common 
fields. Jacobs Forteſcue. ; Y 

Afd, ( Auxilim ) 1s all one with the French arde, and 
is generally underſtood to be a ſubſidy granted to the 
crown. By the ancient law of the land, the King and 
any lord of the realm, might lay an aid upon their te- 
nants, for knighting an eldeſt ſon, or marriage of a 
daughter; but this was taken away by the ſtatute 12 Car, 
2. c. 24. This impoſition, which was levied in former 
times, ſeems to have deſcended to us from Normandy, or 
rather from the feudal law. Grand Cuſtum. c. 35. |t 1s 
(4id to differ from tax in ſignification ; for taxes were an- 
ciently levied at the will of the lord, upon any occaſion 
whatſoever, but aids could not be levied but where it was 
lawful and cuſtomary ſo to do; as to make the eldeſt ſon 
a knight, marry the eldeſt daughter, or redeem the lord 
trom priſon. 4 ſtatute 34 Ed. I. c. I. it is ordained, 
that the King ſhall levy no a:4 or tax without his par- 
liament. Cowel. See Du Freſne, verbo auxilium. 

Aid-prayer, ( Aux:lium petere) A word made uſe of in 
pleading, tor a petition in court to call in help from an- 
other perſon that hath an intereſt in the thing conteſted : 


this gives ſtrength to the party praying in ard, and to the 


other likewiſe, by giving him an opportunity of avoiding 
a prejudice growing towards his own right. As tenant 
for life, by the curteſy, for term of years, &c. being im- 
pleaded, may petere auxilium, that is, pray in aid of him 


1n reverſion ; that is, defire the court that he may be 


called by writ to alledge what he thinks proper for the 


maintenance of the right of the perſon calling him, and | 


of his own. #, N. B. 50. Aid ſhall be granted to the 
defendant 7 ejefone firme, when the title of the land is 
in queſtion ; leſſee for years ſhall have aid in treſpaſs ; 
8 tenants at will : but tenants in tail ſhall not have ad 
of him in remainder in fee; for he himſelf hath the in- 
heritance, Danv. Abr.: 2902. In a writ of replevin, the 
avowry being for a real ſervice, a:d is granted before iſſue ; 
and in aCtion of treſpaſs after iſſue joined, if there be 
cauſe, it ſhall be had for the defendant, tho* never for 
the plaintiff, Fenk. Cent. 64. Fitz. Abr. 7. There 
ought to be privity between a perſon that joins in aid 
and the other to whom he is joined ; otherwiſe joinder 


In aid ſhall not be ſuffered. Danv. 318. There is 


a prayer in aid of patrons, by parſons, vicars, &c. and 
between coparceners, where one coparcener ſhall have aid 


| of the other to recover pro rata. Co. Litt, And allo 
ſervants, having done wy thing lawfully in right of their 


maſters, ſhall have at 
owel, _ | 
Aid of the King, (Auxilium regis) Is where the 
King's tenant prays aid of the &ing, on account of rent 
demanded of him by others. A city or borough, that 
hold a fee-farm of the King, if any thing be demanded 
againſt them which belongs thereto, they may pray in 
aid of the King; and the King's bailiffs, colleCtors, or 
accountants ſhall have aid of the wa, In theſe caſes, 
ing's counſel are 

heard to ſay what they think fit, for avoiding the King's 
prejudice : and this a:d ſhall not in any caſe be granted 


of tnem. Termes de la ley, 


_ after iſſue 3 becauſe the King ought not to rely upon the 


defence made by another. Jerk. Cent, 64. Termes de 
la ley, 35. | ; 

By the /tat. de bigamis, 4 Edw. 1. cap. 1. it is en- 
ated that, © Where a feoffment, with a charter there- 
upon, being made by the King, hath ſo much in it, that 
another perſon by a like feoffment, and like deed, ſhould 
be bound to warranty, the juſtices may not proceed 


| Without the King's commandment.” 


By the /tar. de bigamis, 4 Edw. 1. cap. 2. © But where 
the King confirmeth or ratifieth another's a& in another 
man's thing, or granteth any thing as much as in him 


bs, or where a deed is ſhewed, whereby the King hath 


rendered any tenement, and no clauſe of warranty is 


contained therein; and in like caſes (the ſame being 


ſhewed to the King) the juſtices may proceed,” 
Vor, I, | 


A'L:D 


By the /lat. 1. H. 4. cap. 8. it is enafted that, © Tz; 
caſe lands be granted by the King's patent without title 
| found, where the King's entry is not given by law ; the 
difleifes ſhall have ſpecial afſiſe of the chancellor's grant, 
without other ſuit to the King: and if the patentees pray 
in aid, a procedendo ſhall be granted by the chancellor 


without other ſuit to the King ; and in caſe the diffeiſee 


recover againlt the patentees, they ſhall have treble da- 


mages.” | t P 

Aiel, (of the French azeul, i. e. avus) Signifies a' writ 
which lies where a man's grandfather or great grandfather 
ap Beſaile) being ſeiſed of Tands and. tenements in 
ee-ſimple, the day that he died, and a ftranger abateth 
or entereth the ſame day, and diſpoſſefles the heir of his 
' Inheritance. F, N. B. 222, The aunt and the niece 
thall join in a writ of azel of the ſeiſtn of their grandfa- 
ther; and the writ runs, thus: Rex vic. Sc, A. B. quod 
Juſte, &c. redd. B, & D. unum meſſuagium, &c. de quo 
| D. avus pred. B, & proauus pred. D, cuyus hered' ipfi ſunt, 
Fuit ſeiſitus, &c, See Plowd. Com. fo. 449. And the 
cuſtoms of aie! and its appurtenances, in Rot, Parl. 
4 Ed. 3. Cowel, | ES 

Aillamenta, Ax/amenta, eaſements, or conveniences, 
from the French ai/e, eaſy ; or from the Saxon eith, eaſy 
or ready, which Chaucer calls eith and eth, and the 
Northumbrians ſtill uſe eeth. In grants of conveyances and 
demiſes, ar/tamenta did include any liberty of pailage, open 
way, water-courſe, or other cuſtomary benefit for the 
an and accommodation of tenants, of the owners and in- 
_ of any houſe, or the tenants of any land, 
owel, | 

Al, Ald, Words which begin with 4/ or A/4 in the 


names of places, ſignify antiquity; as Alborough, Ald- 


worth, &c. from the Saxon eald, i. e. vetu/ias. Cowel, 
Alae ecclefiae, The wings or ſide, i/es of a church ; 
from the French /es ailes de Pegliſe.—— Ad baſes pilarie- 


—— 


rum murus erat tabulis marmorins compoſitus, qui chorum 


cingens et preſbyterium, corpus ecclefie lateribus que ala v:- 
cantur, dividebat, Gervaſ, Dorobern. in Deſcrip. Ecc!, 
Cantuar., Cowel, © 

Alanerarius, A onager and keeper of dogs, for the 
ſport of hawking, from alanus, a dog, known to the an- 
cients. Du Freſne, But Mr. Blount renders it a faul- 
coner,— Robertus de Ched worth, vicecom, Linc. 'libe- 
\ ravit foi 5. vii d, Johanni de Beilovento, pro putura ſep- 
tem leporartorum, & trium falconum & alanerarii & pro 
vadius unius bracenarii. 16 Ed, 1. Cowel, 5 

Alba, The ab, or aub, a ſurplice or white ſacerdotal 
veſt, antiently uſed in divine fervice by the officiating 
prieſts, It is likewiſe called camifia, p:daris, talaris, ſu- 
bucula, &c. | | 


Alba firma, This word is uſed by my lord Co4e, and. 


leems to lignify a yearly rent or tribute,-«— Duplex fte- 
nura in com. 
mam, & alia per cornagium, &c. 2 Infl. 10, 

Cenſus annualis qui centenario five domino hunflredi pen- 


ditur. Idea alba difta, quod non ex more priſct ſeeculi it . 


annona que tunc black-mail nuncupata fit (hac eft cenſus 
vel firma nigra) ſed argento, —_— albo reddebutur, 
Spelman, Cowel. | | 
Albergeſhan, The fame with half lerga + omnis home, 
&c. habet albergellum & cappellum ferreum, lanceum & 


gladium. Tt here ſignifies a defence for the neck. Hove- 


den 611, Cowed, | 
Alborough. See Eſurium, | | DE OT ITY 
Album, 1s a word made uſe of for white terit ; paid in 
ſilver. Rot. Parl. 6 Hen, 3. Cowel. 
Alder, Signifies the firſt ; as alder eff, is the beſt of 
all ; alder liefe/?, the moſt dear. Corel, 7.3 
Aldetman, (Sax. Faldirman; Lat. Aldermannus) Hath 
the ſame ſignification as ſenator, or ſenior, or elder ; aid 
was the ſame among the Sax as earl among the Danes. 
Camb. Brit. fo. 107. But at this day, and lon ſince, 
thoſe are called aldermen who are aflociates to the civil 
magiſtrate of a city or town corporate. Stat; 24 Hen. 8. 
cap. 13. An alderman ought to be an inhabitant of the 
place, and reſident where he is choſen; and if he re- 
moves, he is incapable of doing his duty in the governi- 
| 2 of the city or place, for which he may be _ 
CNIZEQ, 


eſtmorland, ſcilicet, wma per albam fir- 
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chized. 4 Med. Reþ. 36. Alderman Langham was a free- | 


man of the city of London, and choſen alderman of ſuch 
| a ward, and beiny ſummoned to the court of aldermen he 
appeared, and the oath to ſerve the office was tendered to 
him, but he refuſed to take it, in contempt of the court, 
&c, whereupon he was committed to Newgate ; and it 
was held good. AZarch Rep. 179. The aldermen of Lon- 
don, &c. are exempted from ſerving inferior offices ; nor 
ſhall they be put upon affiſes, or ſerve on juries, ſa long 
33 they continue to be a/dermen. 2 Gro. 585. In Spel- 
man's Gloſſary we find that we had antiently a title of 
aldermannus totius Anglia; witneſs this inſcription on a 
tomb in Ramſey abby — Hic requieſcit D, Alwinus, 1- 
elyti Regis Eadgari cognatus, tots Angliz Aldermannus, 
#t hujus facri caenobi: miraculoſus fundator, See Spelman's 
gloſſary at large on this word. 

Alderman was one of the three degrees of nobility among 
the Saxons : Atheling was the firſt, and thane the lowelt ; 
but alderman was the ſame as our earl. "The word was 
diſuſed in the later ages of the Saxons, and in its place the 
word earl was introduced, Tt is certain that it was uſed in 
King Athel/tane's reign, It is true it literally imports no 
more than elder; but amongft the Saxons it ſignified a 
duke, an earl, a nobleman, and ſometimes a general ; 
but then he was called heretoga, 'viz. Mercna beretega, 
alderman of Mercland; which title he had in relation to 
his military power : But the title a/derman ſhewed his civil 
juriſdiction z which title . afterwards was applied to a 
jud 
7 el/tane, is called aldermannus totius Angliz, that is, 
as. Spelman tells us, juſtictarins Angliz. 

There was likewiſe aldermannus hundredi : Which dig- 
nity was firſt introduced in the reign of Hen, 1. Among 
his laws, cap. 8. we read, preſit qutem ſingulis hominum 
novenis decimus, et tot: ſimul hundreds unus de melioribus, 
et vicatur aldermannus, qui dei leges et hominum jura vigi- 
lanti ſtudeat obſervantia promavere, Du Freſne, Cowel. 

Alecenariuun, A ſort of a hawk called a larner. See 


Putura, | 
Altat, (Sax. Alfeth) A cauldron or furnace, where- 


in boiling water. was put for a criminal to dip his arm in 


up to his elbow, and there hold it for ſome time, D# 
Frejne. | 

Alehouſes, Before the ſtatute of 5 & 6 Ed. 6. c. 25. 
it was lawful for any one to keep an alehouſe without 1i- 
cence ; for it was a means of livlihood, which any one 
was free to follow : But if it was diſorderly kept, it was 
indiftable as a nuſance. 1 Salk. 45. | 

The ancierit, true, and principal uſe of inns, alehouſes, 
and victualling houſes, was for the receit, relief and 
lodging of wayfaring people travelling from place to place, 
and for ſuch tupply of the wants of ſuch people as are not 
able by greater quantities to make their provifion of vic- 
tuals, and not meant for entertainment and harbouring 
of lewd and idle people, to ſpend and conſume their 
money and their time in a lewd and drunken manner. 
Preamble to flat. 1 Fac. 1. c. 9. 


1. Penalties on felling ale without licence. 

2. Licenſing alehouſes, and the requiſites upon that oc- 
GAR. 5 | | 

3. Penalties on perſons ſuffering tipling. 

4. Penalties on perſons guilty of tipling and drunkenneſs, 


I. Penalties on ſelling ale without licence. 


Stat, 5 Ed, 6. c. 25. ſet. 1. The juſtices of peace in 
every ſhire, city, and borough, town corporate, fran- 
chiſe or liberty, or two of them (whereof one to be of 
the quorum) ſhall have power to put away common {elling 
of ale and beer, in common alchouſes and tipling-houſes, 
where they ſhall think meet. And none ſhall keep an 
common alchouſe or tipling-houſe, but ſuch as ſhall be 
thereunto admitte1 in the open ſeflions of the peace, or 
elſe by two juſtices of peace, whereof one to be of the 
quorum, And the juſtices ſhall take bond and ſurety from 


time to time, by recognizance, of ſuch as ſhall be ad- 


mitted to keep any common alchouſe or tipling-houſe, as 


3 as in the reign of King Edgar, Alwin, the fon of 


Ro 3 7. 


well againſt the uſing unlawful games, as alſo for (he 
maintenance of good order, For making of which x. 
cognizance, the party fhall pay but twelve pence. 

Seft, 2. The juitices ſhall certify: the, recognizance at 
the next quarter ſeffions, there te remain ot record be. 
fore the juſtices, upon pain of forfeiture for every ſuch 
recognizance taken and not certifhed, three pounds (ix 
ſhillings and eight pence, 

Set, 3. The jultices of peace where ſuch recognizance 
ſhall be taken, ſhall have power, in their quarter ſe{fions 
by their difcretion, to enquire of all ſuch perſons as ſhall 
be admitted to keep any alchouſe or tipling-houfe, ang 
that be bound by recognizance, if they have forfeited the 
ſame recognizance, And the juſtices ſhall, upon every 
ſuch preſentment or information, award proceſs againlt 
ſuch perſon,” to ſhew why he ſhould not forfeit his recog 
—_ and ſha]l have power to hear and determine ths 
ame. 

Seat. 4. If any perfon, other than ſuch as ſhall be 24. 
mitted by the juſtices, ſhall obſtinately take upon him tv 
keep a common alehouſe or tipling-houſe, or ſhall, con. 
trary to the commandment of the juſtices or two of them, 
uſe commonly ſelling of ale or be:r ; the ſaid juſtices, or 
two of them (whereof one to be of the quorum), ſhall 
commit ſuch perſon to the common goal, there to re- 
main three days. And before his deliverance, the juſtices 
ſhall take recognizance of him, with two ſureties, that 
he ſhall not keep any common alehoule or tipling-houſe, 
or uſe commonly ſelling of ale or beer, 

S$e87, 5. The juſtices ſhall make certificate of eyer 
ſuch recognizance and offence at the next quarter ef 
ſions, which certificate ſhall be a ſufficient conviction, 
And the juſtices, upon the ſaid certificate made, ſhall in 
open ſeſſions afleſs the fine for every ſuch offence at twenty 

illings. 

$8; 6. In ſuch places where any fair ſhall be kept, 
for the time only of the fair, it ſhall be lawful for every 


' perſon to uſe common ſelling of ale or beer in booths, or 
| other places there. | 


The firſt ſeftion of the foregoing ſtatute muſt be under- 


ſtood of unlicenſed houſes only. x Salk. 46. And by the 


ſame ſection, the juſtices in their ſefſions have power to 
ſuppreſs ſuch unlicenſed alehoufes, and need not proceed 
by information or conviction ; but they have thereby a 
diſcretionary power to ſuppreſs them, without ſhewing 
any cauſe or miſdemeanor, Lord Raym. 1303, 

There is a difference between ſupprefling an unlicenſed 
alehouſe, and one that is licenſed. Where an alchouſle is 
licenſed, the juſtices to ſuppreſs it, muſt either proceed 
upon the recognizance, the condition whereof mult at 
leaſt be broken ; and therefore his having another trade, 
or being a bailiff, can be no cauſe in ſuch caſe : or by in- 
dictment, and then there muſt be ſuch diſorders as prove 
a nuſance. But where an alehoule is unlicenſed, the ju- 
{tices may ſuppreſs it at diſcretion ; for on the denial of 
a licenſe no appeal lies, and this ſtatute, which gives the 
juſtices a power to ſuppreſs where they ſhall think meets 
would ſignify nothing if it did not extend to ſuch caſes j 
for it cannot extend to alehouſes that are licenſed, becaufe 
they are not puniſhable without a breach of the recogni- 
zZance. And as to thoſe that are unlicenſed, if they be 


| ſupprefled, the want of a licence can only come in que- | 
| tion in ſuch -caſe, and not the reaſon and cauſe why it 


was denied. 1 Salk. 45, 46. Re 

Stat, 4 Fac. I. c. 4. No perſon ſhall ſell any beer or 
ale to any perſon, that then ſhall ſell beer or ale as 4 
common tipler, or alehouſe-keeper, the ſame perſon not 
having any licence (other than for the uſe of his houſhold) - 
upon pain to forfeit for every barrel ſix ſhillings and eight 
pence, and after that rate. RET, | 

Stat, 3 Car. I. c. 4. ſe. 2. If any perſon ſhal, not 
being licenſed, keep a common alehouſe, or uſe com- 
ages. Þ ſelling of ale or beer, cyder or perry, ſuch perſon 
ſhall forfeit twenty ſhillings to the uſe of the poor of the 
pariſh ; the offence being viewed by the mayor, bailiff, 
or juſtice of peace, or other head officer, or confeſſed by 
the party, or proved by the oath of two witneſſes ; the 
ſaid penalty to be levied by the conſtables or churchwars 
dens, who ſhall be accountable therefore to the uſe of the 
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1, . 
or ; and for default of fatisfaRtion within three days, 
the diftreſs to be appraiſed and ſold, and the overplus to 


| he delivered to the party. And it ſuch offender ſhall not 


have ſufficient goods, or ſhall not, pay the ſaid twenty 


ſhillings within fix days after conviction, then the mayor, 


bailiff, &c. ſhall commit the offender to ſome conſtable, 
or other inferior officer, to be openly whipped,  . . 

$2@. 2. If any conſtable or officer ſhall negleCt to exe- 
cute the ſaid warrant, it ſhall be lawful for the mayor, 
bailif, &c. to commit the conſtable or officer to the com- 
mon goal, until the ſaid offender ſhal} be by the ſaid con- 
fable or officer, or by his procurement, puniſhed and 
whipped, or until he ſo neglecting ſhall have paid forty 
ſhillings to the uſe of the poor of the pariſh. 


* 


$:&. 4. If the offender, being an unlicenſed alchouſe-_ 


keeper, ſhall offend the ſecond time, then the mayor, 
bailiff, &c. ſhall commit him to the houſe of correction 
for one month. And if ſuch perſon ſhall again offend, 
he ſhall be committed unto the houſe of correction until 
by the order of the juſtices in their general ſeſſions he 
ſhall be delivered. | RN wo 
$24. 5. Such offender, as ſhall be puniſhed by virtue 
of this at, ſhall not be puniſhed again for the ſame ot- 
fence by the at 5 & 6 Ed. 6. c. 25. and ſuch offender 


ſhall not be puniſhed again for the ſame offence by virtue 
of this aCt, | | bf Ps 
$22. 6. In places where any fair ſhall be kept, for the 
time only of the ſame fair, it ſhall be lawful fox every 
perſon to uſe common ſelling of ale or beer in booths or 
other places. | | | 
. Stat, 26 Geo. 2. c. ZI. {a 9. Where any juſtice ſhall 
ſuſpe&t that any alehouſe-keeper, victualler, or retailer, 


ſells ale, beer, cyder, or perry, without ſuch licence, it | 
ſhall and may be lawful for ſuch juſtice to call ſuch ſuſ- 
pected perſon before him, and alſo any exciſe officer or , 
gauger,' to produce before ſuch juſtice his ſtock-book, or 
other account, which ſuch officer keeps, of the charge 
_ or ſurvey of ſuch ſuſpected perſon, in reſpect of any of 
the liquors aforeſaid ; and likewiſe to examine ſuch ex- . 


ciſe officer or gauger upon oath, touching the manner in 
which ſuch officer ſurveys or charges ſuch ſuſpeCted per- 


fon, in reſpe& of any of the liquors aforeſaid, or how, | 


or in what manner ſuch ſuſpected perſon actually pays the 
duties for any of the ſaid liquors ; if it ſhall appear by 
fuch tock-book or other account, or by the examination 


_ of the ſaid officer or gauger, that ſuch perſon fo ſuſpected, 


is ſurveyed as a victualler or retailer, and is charged with 
the ſame duties that victuallers and retailers are uſually 
charged - with, and pay for any of the liquors aforeſaid, 
and is not intitled to the allowance or abatement given to 
common brewers, then, and in ſuch caſe, ſuch ſuſpected 
perſon ſhall be deemed an alehouſe-keeper, victualler, re- 


| failer, or ſeller of any of the liquors aforeſaid, to all in- 


tents and purpoſes, as if the ſame had been proved by two 
witneſſes, oth 

$2. 10. And if any perſon ſhall make information 
before any one juſtice of the peace, and ſhew probable 
cauſe that he ſuſpe&ts that any perſon ſells ale without 
licence, beer, or other liquors withont a licence from two 
Juſtices, it ſhall and may be lawful to and for ſuch juſtice 
to call ſuch ſuſpeed.perſon before him, and alſo to ſum- 
mon any other perſon or perſons as evidence, to prove the 
charge againſt ſuch ſuſpeted perſon, and if ſuch perſon ſo 
ſummoned ſhall refuſe to appear, or, when appearing, 
ſhall refuſe to be examined upon oath, and give evidence 
as aforeſaid, ſuch perſon or perſons ſhall forfeit the ſum 
of ten pounds, to be levied by diſtreſs and ſale of the 


8oods and chattles, of ſuch offender or offenders, by war- 


rant under the hand and ſeal of ſuch juſtice, rendering 
him or them the overplus, after charges of the ſaid diſtreſs 
and fate deduQted, to be paid to the overſcers for the uſe 
of the poor where the offender ſhall live, s, 

Set. 11. And that if any perſon ſhall be Gakied by 
conviction to ſell ale, beer, cyder, or perry, ſuch perſon 
ſhall, by the ſame convidtion, be alſo diſabled to ſell any 

Irituous liquors or ſtrong waters ; any licence before ob- 
tained for that purpoſe notwithſtanding ; and every li- 
cence granted to the perſon ſo conyifted, to ſell ale, beer, 
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cyder, perry, ſpirituovs liquors, ſtrong waters, or any 
of them, from the time of ſuch conviction, ſhall be nul! 
and void; and every perſon, ſelling ,ale, beer, cyder, 
perry, ſpirituous liquors, ſtrong waters, or any of thein 
during the term of ſuch diſability, ſhall be ſubject to all, 
or ſuch of the penalties, as are reſpectively inflicted by law 
for ſelling ale, beer, cyder, perry, . ſpirituous liquors, 
ſtrong waters, or any of them, by retail without licence ; 
and in all proſecutions of ſuch offenders, a certificate 
from the clerk of the peace (or , perſon ating as ſuch) of 
any ſuch conviction, ſhall be legal evidence ; which cer- 
tificate ſuch clerk of the peace or perſon ſhall grant on 
demand without fee or reward, 


. 


S247. 12. And every perſon ſo convicted of the offence 
of ſelling ale, beer, or other liquors, without a licence 
from two juſtices pf the peace, ſhall, for every ſuch firſt 
offence, torfeit the ſum of forty ſhillings ; and for every 
ſuch ſecond offence ſhall forfeit the ſum of four pounds ; 
and for every ſuch third offence ſhall forfeit fix pounds ; 
all which ſaid reſpeQtive forfeitures ſhall and may be levied 
by diſtreſs and falg of the goods and chattles of every ſuch 
offender (rendering to him the overplus, after charges of 
the ſaid diſtreſs and ſale deducted) by warrant under the - 


i 


| 


bo 


hand and ſeal of the juſtice convicting ſuch offender ; 
2s ſhall be puniſhed by virtue of the at 5 & 6 Ed. 6, ; 


and ſhall be paid one moiety thereof to the informer, and 
the other moiety thereof tothe overſeers of the poor, for 


| the uſe of the poor of the pariſh or place where ſuch of- 


fence was committed ; and if no ſufficient diſtreſs ſhall be 
found, whereon to levy the ſaid reſpective forfeitures, 
then the wo array of the peace ſhall and may commit 
every ſuch oftender ſo reſpeQtively convicted as aforeſaid, to 
the common goal or other priſon, or houſe of corretion, 
within his juriſdiction, without bail or mainpriſe, for the 
ſpace of one month, for the firſt offence ; and for the ſe- 
cond offence, for the ſpace of two months ; and for the 
third offence, unti} ſuch offender ſhall be diſcharged by 
order of the court of general ps ſeſſions. , ; 

Stat. 28 Geo, 2. cap. 19. ſet. 2. Every perſon ſelling 
ale, beer, or other liquors without licence, after a third 
conviction, ſhall, for every ſuch offence, ſo often as it 
ſhall happen, forfeit the ſum of ſix pounds, to be levied 
and diſpoſed of in like manner as the forfeitures in the 
firſt, ſecond, and third conviction are dire&ted to be, in, 
and by the ſaid at; and in caſe no ſufficient diſtreſs ſhall 
be found, whereon to levy the ſaid ſeveral forfeitures, 
then the juſtices of the peace, who ſhall have convicted 
ſuch offender, ſhall and may commit him or | her ſo con- 
victed, to the common goal, or other priſon or houſe of 
correction within his juriſdiction, without bail or main+ 
prize, until ſuch offender ſhall be diſcharged by order of 
the court of general or quarter ſeſſions, - 


— - 


2" ha Licenſing alehouſes, | and the requiſites upon that os 
caſion, te? ; | 


Stat. 2. Geo. 2. c. 28, ſef?. 11, Whereas many incan-, 
veniencies have ariſen from perſons being licenſed to keep 
inns and cummon alehouſes, by juſtices of the peace, 
who, living remote from the places of abode of ſuch per= 
ſons, may not be truly informed as to the occaſion or 
want of ſuch inns or common alehouſes, or, the characters. 
of the perſons applying for licences oo the ſame : 
Be it therefore enacted by the authority 'aforeſaid, that 
from and after the twenty-fourth day of June one thou- 

ſand ſeven hundred and twenty-nine, no licence ſha}l be 
granted to any perſon to keep a common inn, or alchouſe, 
'or to retail any brandy or ſtrong waters, but at a oeneral 
meeting of the juſtices of the peace, aQting in the divi- 
ſion where the ſaid perſon dwells, to be holden for that 
purpoſe, on the firſt day of September yearly, or within 
twenty days after, or at any other general. meeting of the 
ſaid juſtices, to be holden for the diviſion wherein; the 
ſaid perſon reſides ; and all licences which ſhall, after the 
ſaid twenty-fourth day of June one thouſand ſeven hun- 
dred and twenty-nine, be granted to the contrary here- 
of ſhall be null and void. EET OSS 

$28. 12. Nothing herein contained ſhall extend to al- 
ter the method or power of granting licences for keeping 


of . 
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of common inns, alehouſes, or brandy-ſhops, in any city 
or town corporate. 
Stat. 26 Geo. 2. cap. 3I- ſe, 1. bac 5 granting li- 


cences by juſtices of the peace to any perſon to keep an 
alehouſe, inn, vicualling-houſe, or to ſell ale, beer, and 
other liquors by retail, every ſuch perſon ſhall enter into 
recognizance to the King's majeſty, his heirs, and ſuc- 
ceſſors, in the ſum of ten pounds, with two ſufficient 
ſureties, each in the ſum of five pounds, or one ſufficient 
ſurety in the ſum of ten pounds, under the uſual con- 
dition, for maintenance of good order and rule within 

the ſame ; and in caſe the perſon applying for ſuch licence 
ſhall be hindred through ſickneſs or infirmity, or any 
other reaſonable cauſe, to be allowed by the ſaid juſtices of 
the peace at the meeting of the ſaid juſtices for granting 
the ſaid licences, then that it ſhall and may be lawful for 
them to grant ſuch licence upon two ſufficient ſureties 
entering into ſuch recognizance, each in the penalty of 
ten pounds, for performance of the condition of the ſaid 
recognizance ; which ſaid recognizance, with the condi- 
tion thereof, fairly written or printed, ſhall forthwith, or 
at the next ceneral or quarter ſeſſions of the peace at far- 
theſt, after granting ſuch licences, be ſent or returned to 
the clerks of the peace, or perſons ating as ſuch for 
every county, riding, city, liberty, or town corporate, in 
that part of Great Britain, called England, wherein ſuch 
licences ſhall be granted, under the hands of the juſtices 
of peace before whom ſuch recognizances were taken, to 


be by the ſaid clerks of the peace, or ſuch other perſon. 


ating as ſuch, duly entered or filed amongſt the records 


of the ſeflions of the peace ; and that for every ſuch licence 


granted without taking ſuch recognizance, and for every 
fuch recognizance taken, and not ſent or returned as 
aforeſaid, every juſtice of the peace ſigning ſuch licence 
ſhall forfeit 3/. 6s. 8d. hs = 

Se. 2. To prevent diſorders in alchouſes, no licence 
to keep the ſame_ſha]l be granted, to any perſon not li- 
cenſed the year preceding, unleſs ſuch perſon produce, at 
the general meeting of the juſtices in September, a certi- 
ficate under the hands of their parſon, vicar, or curate, 
and the major part of the churchwardens and overſeers, 
or elſe of three or four reputable and ſubſtantial houſhol- 
ders and inhabitants of the pariſh or place where ſuch ale- 
houſe is to be ; ſetting forth, that ſuch perſon is of good 
fame and of ſober life and converſation ; and it ſhall be 
mentioned, in ſuch licence, that ſuch certificate was pro- 
duced, otherwiſe ſuch licence ſhall be null and void, 

Set. 3. If any perſon licenſed ſhall die or remove from 
an alehouſe, it ſhall be lawful for the perſon ſucceeding 
to ſuch houſe, to keep on the (aid alehouſe during the re- 
fidue of the term of ſuch licence, on condition that within 
thirty days after ſuch death or removal, ſuch perſon ob- 
tain ſuch certificate as aforeſaid, to be ſigned by ſome 
neighbouring juſtice, in order to its being produced at 
the next general meeting in September 3 and if ſuch certi- 
ficate be not ſo obtained and ſigned within the ſaid thirty 
days, then, immediately from and after the expiration 
thereof, ſuch licence ſhall be null and void ; and no li- 
cence ſhall intitle any perſon to keep an alehouſe in any 
other place than that in which it was firſt kept by virtue 
of ſuch licence, and ſuch licence, with regard to all other 
places, ſhall be null and void. 4 
| Sed. 4. Nolicence ſhall be granted but on the firſt 
day of September yeazly, or within twenty days after ; 
and that fuch licence ſhall be made for one year only, 
and to commence on the twenty-ninth day of the ſaid 
| September ; and that the day and place for granting ſuch 
| licence ſhall be appointed by two or more juſtices aQtin 
for the diviſion, by warrant under their hands and ſeals, 
at leaſt ten days before ſuch meeting, directed to the high 
conſtable, or hi h conſtables, of the ſaid diviſion ; re- 
quiring him or them to order his or their reſpeQtive petty 
conſtables or other peace officers, to give notice to the 
ſeveral innkeepers and alehouſe-keepers within their re- 
ſpeRive conſtablewicks, of the day and | mp of ſuch 
meeting ; and all licences hereafter granted at any other 
time or place, ſhall be null and void to all intents and 
purpoſes whatſoever, | | 


A-L"8 


Sc. 5. The clerks of the peace ſhall keep a regiſter gr 


calendar of all recognizances fo ſcnt or returned, and thall 
deliver, or cauſe to be delivered to the juſtices of the 
peace at their gencral meetings in September every year 
for granting licences in each diviſion or place, a true coy, 
of {uch 1egitter or calendar ; and that for every recopni 
Zance there ſhall be paid, by the clerk or clerks of the 
juſtices taking ſuch recognizances, to the ſaid clerks of 
the peace, as their fee for filing or recording the ſaid re. 
cognizance, and for making and delivering copies of the 
ſaid regiſter or calendar thereof, the ſum of one ſhillins 
ard no more ; which ſhall be paid to the clerks of the 
ſaid juſtices by the perſons licenſed, over and above the 
fees payable to the ſaid juſtices clerks, 

$2&t, 6. The ſaid forfeitures for granting licences, 


without taking recognizances, ſhall and may be ſued for, 


and recovered by action of debt, bill, plaint, or infor- - 


mation, in any of his Majeſty's courts of record at JJ:/.- 
minfler, tor the uſe of the perſon or perſons who ſhall ſue 


or proſecute ſor the ſame, together with coſts of ſuit 's 


wherein no efloin, or wager of law, or more than one 
imparlance ſhall be allowed. | | 


Sect. 7. Any juſtice of the peace of any county 
wherein fuck Kernos ſhall be R. me Ixgs 
information that ſuch licenſed perſon hath done or com- 
mitted, any act, offence, or miſdemeanor, whereby in 
the judgment of the ſame juſtice fuch recognizance may 
be forfeited, or the condition thereof broken, 
ſummons under hand and ſeal, require ſuch perſon fo 
complained of or informed againſt, to appear at the next 
general or quarter ſeſſion of the peace for the ſaid county 
&c, then and there to anſwer to the matter of ſuch Com 
plaint or information ; and alſo may bind the perſon or 
perſons who ſhall make fuch complaint or information, 


| or any other perſon or perſons, in a recognizance to ap- 


pear at ſuch general or quarter ſeſſion, and give evidence 
againſt ſuch perſon ſo complained of or informed againſt ; 
and the juſtices of the peace, in their general or quarter 


(eflions, ſhall have power to direct the jury which ſhall 


attend at ſuch ſeſſions for the trial of traverſes, or ſome 
other jury of twelve honeſt and ſubſtantial men, to be 
then and there impanelled by the ſheriff without fee or 


reward, to enquire of the miſdemeanor charged in the 


ſaid complaint or information ; and if ſuch Jury ſhall find 


that the perſon ſo complained of or informed againſt, hath 
done any a& whereby the condition of his recognizance 


is broken, ſuch a& being ſpecified in ſuch complaint or 
information, it ſhall and may be lawful for the court, at 


ſuch general or quarter ſeffions, to adjudge ſuch perſon 
guilty of the breach of ſuch recognizance ; which verdi&_ 


and adjudication ſhall be final to all intents and purpoſes ; 


and thereupon the ſaid juſtices ſhall order the recogni- 


Zance entered into by ſuch offender to be -eſtreated into 
the Exchequer, to be levied to his Majeſty's uſe ; and that 
the ſaid perſon, the condition of whole recognizance ſhall 
be adjudged to be broken and forfeited, ſhall, from and 
after ſuch adjudication, be utterly diſabled to ſell any 
ale, beer, cyder, perry, ſpirituous liquors, or ſtrong wa- 
ters, for the ſpace of three years ; and any licence or li- 
Gences, granted or to be granted to ſuch perſon during 
ſuch term, ſhall be void and of no effeR, 

Sef?. 8. Provided, that the faid juſtices may, at the 
requeſt of the proſecutor, or party ſo complained of or 
informed a ainſt, or either of his or her ſureties, if they 
ſhall ſee juſt, adjourn the hearing and trial of the. ſaid 
complaint or information, to the then next general or 
quarter ſefſions of the peace, where the ſame ſhall be fi- 
nally determined, 

ec. 13. And every convidtion of any offender for 
ſelling ale, beer, or other liquors, without ſuch licence, 
or after being diſabled to ſell as aforeſaid, ſhall be certified 
by the juſtice of peace making the ſame, to the next ge- 
neral or quarter ſeſſion of the peace, to be filed or entered 
amongſt the records of the ſaid ſeflion ; and that ſuch 
conviction ſhall and may be drawn up and certified in the 
following form of words, as the caſe ſhall happen, or in 
any other form of words to the ſame effe&t, mutatis mu- 
tandis, that is to ſay, 

Middleſex. 


ranted, upon complaint or 


may by 
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ALE 


—\ » /e{fton (or on the oath of 
having fold ale, beer, or other liquors, in the pariſh of 
nn in this county, 0n the _ of _— without 

*no licenſed thereto, according to law (or, after being diſ- 
per to Fn as the caſe may be), Given under my hand 
and ſeal this — day of —— 


And there ſhall be added, that the ſame is the firſt, ſe- 
cond, or third conviEtion ; which ſaid conviction, in the 
ſame or the like form of words, ſhall be good and effec- 
tual in law to all intents and purpoſes, and ſhall not be 
quaſhed, ſet aſide, or adjudged void or inſufficient for 
want of any other form or words whatſoever. | 
$28. 14. Provided always, that ſuch offender who ſhall 
be puniſhed by virtue of this a&t, ſhall not be puniſhed 
ain for the ſame offence by any former a& ; and that 


| ſuch offender who ſhall be puniſhed by virtue of any for- 


mer a&, ſhall not be puniſhed again for the ſame offence 
by virtue of this preſent at, or any thing herein con- 
tained, 

$222. 15. Provided, that this a&, or any thing herein 


eontained, ſhall not in any wiſe be prejudicial to the 


privilege of licenſing taverns and other publick houſes, 
claimed by the two Univerlities of that part of Great Britain 
called England, or either of them, nor to the chancellor, 
maſters and ſcholars, or any officers of the ſame, or their 
ſucceſſors, but that they may uſe and enjoy ſuch privi- 


lege, as they have heretofore lawfully uſed and enjoyed ; 


any thing herein contained to the contrary notwith- 

ſtanding” _ | 4 
Set. 16. Provided always, that nothing herein con- 

tained ſhall extend, or be conſtrued to extend, to alter 


the time or times of granting licences for keeping of | 


common inns or alehouſes, or to oblige perſons, not li- 
cenſed the year preceding, to produce certificates, in any 
city or town corporate. | | | 

$24, 17. Provided, that any .perſon ſhall be deemed a 
competent witneſs, and be admitted to give evidence upon 
any information or complaint for any offence committed 
againſt this a&t ; notwithſtanding ſuch perſon be an inha- 
bitant of, or charged or liable to be charged to the pay- 
ment of any rates or afleſiments for the relief - of the 
Poor of any pariſh or place, where ſuch offence ſhall be 
committed, 

By ſtat. 26 Geo. 2. c. 13. ſed?. 12. No juſtice of the 
peace, being a common brewer of ale or beer, innkeeper, 
or diſtiller, or other ſeller of or dealer in ale, or any kind 
of ſpirituous liquors, or intereſted in any of the faid trades 
or buſineſſes, or being a victualler or malſter, ſhall during 
ſuch time as he ſhall be ſuch common brewer, innkeeper, 
&c. or intereſted in any of the ſaid trades or buſineſſes, 
be capable, or have any power to grant any licence or li- 
cences to any perſon or perſons whatſoever, for ſelling 
ale, beer, or any other liquors by retail; andin caſe any 
ſuch juſtice or juſtices ſhall grant any ſuch licence, the 
ſame ſhall be null and void. | 

By the ftatutes 1 Ann. fat. 2. c. 22. fed?. 6. and 
6 Geo. 1.c. 21. ſet. 56. All mayors, town-clerks, and 
Other perſons whom it may concern, ſhall make out ale- 
licences duly ſtamped, before the recognizance be taken, 
on pain of 10/1. half to the king, and half to the pro- 
ſecutor, with coſts. _ 

This ſtamp duty by ſtat. 9g Ann. c, 23. is one ſhilling ; 
and by ſtat. 29 Geo. 2, P ach I. every licence is charged 
with 2 further duty or ſtamp of 20s. And by laſt men- 
tioned act, ſef?. 20, If any perſon ſhall write any licence 
without ſuch ſtamp, he 0. forfeit 101. with coſts, to 
be recovered as ſtamp penalties ; and the licence ſhal! not 
v able till the duty ſhall be paid, and alſo a penalty 


or 5g, 

By ſtatutes 16 Geo. 2. c, 8. ſef?. 8. and 24 Geo. 2. 
c- 40. jet, 9g, No perſon ſhall retail any diſtilled ſpiri- 
tuous liquors, - without a licence from the officer of exciſe 
taken out ten days before, for which he ſhall pay 40s. 
yearly, And by ſtatutes 16 Geo. 2. c. 8, ſet?. 11. and 
29 Geo. 2, c. 12. ſet. 22. Such perſons ſhall be'firſt 1i- 
cenſed to ſell ale or ſpirituous liquors by two or more 


Vor, I. 


B. ts convifted on his or her own con- | 


.) of 


| 
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| juſtices of the peace. And by fiatutes 9 Ge. 3. <. 24. 
feat. 14. and 24 Geo: 2; © 40. ſet. 28, 29. The ju- 


ſtice's clerk ſhall have 2s. 6d. and no more for ſuch li- 


cence, 


Stat. 29 Geo. 2: ©, 12. ſef?. 23. Tf any perſon fo li- 
cenſed to ſell ale, beer; or other exciſeable liquors; ſhall 
die or remove from the alchouſe or other place wherein 
ſuch ale, beer, or other liquors, ſhall by virtie of ſuch 
licence, be fold, it ſhall and may be lawful for the exe- 
cutors, adminiſtrators, and aſligns of ſuch perſon fo dying 
or removing, who ſhall be poſlefſed of ſuch houſe ot place, 
or the occupier thereof, to ſell ale; beer; or other liquors 
therein, during the reſidue of the term for which ſuch li- 
cence ſhall have been granted to the perſon ſo dying or 
removing, without any certificate from any juſtice of the 
peace, or any new licence to be had or obtained in that 
behalf, notwithſtanding 26 Geo, 2. 

See?. 24, In caſe any alchouſe ſhall be empty or un- 
occupied after the general day appointed for licenſing 
(the occupier whereof was duly licenſed the year pre- 
ceding) it ſhall be lawful for any two juſtices of peace, at 
a petty ſeſſions, to grant a licence to any new tenant or 
occupier, to open ſuch houſe as an alehouſe, and to fell 
ale there, till the next general licenfing day, ſo as the 
faid licence be ſtamped as herein direed, | 

ett. 26. Every perſon who ſhall retail ale; beer, or 
other liquors, in any priſon or houſe of correQion, oft 
workhouſe to be appointed for the reception of poor per- 
ſons, ſhall be deemeJ a keeper of a common alchouſe or 
tiping-houſe, unleſs he or ſhe ſhall obtain from the ju- 
ſtices of the peace, according to due courſe of law, a 


licence to ſell ſuch beer, ale, or other exciſeable liquor. 


3. Penalties on perſons ſuffering tipling, 


Srat. 1 Fac. I. 9. ſet. 2: If any inn-keeper; vic- 
tualler, or alehouſe-keeper, permit any perſon dwelling 


in any city, town corporate, market town, village or 


hamlet, where ſuch inn, alehouſe ar tipling-houſe 1s, to 
remain drinking or tipling in the ſaid inn, viEtuallings 
houſe, tipling-houſe or alehonſe ; other than ſuch as ſhall 


be invited by any traveller, and ſhall accompany him only 


during his abode there ; and other than labouring and 
handicraftmen in cities and towns corporate, and market 
towns, upon the uſual working days for one hour at 


dinner-time, to take their diet in an alchouſe ; and other 
than labourers and workmen, which for the vipr'oing, tg 
C« 


their work for the day, or by the great, in any city, 


ſhall for the time of their continuing im work there, 


lodge or victual in any inn, &c. other than for urgent 
occaſions, to be allowed by two juſtices of peace ; Every 
ſuch inn-keeper, viftualler, &c. ſhall for every offence 
forfeit ten ſhillings to the uſe of the poor of the pariſh ; 
the ſame offence being viewed by any mayor, bailiff, or 
juſtice of peace, within their ſeveral limits, or proved by 


the oath of two witneſſes, to be taken before any mayor, 


bailiff, or other head officer, or juſtice of peace. | 
$242. 3. 'The ſaid penalties to be levied by the conſta- 
ble or churchwardens of the pariſh by way of diſtreſs ; 
and for default of fatisfation within fix days, the ſame 
to be appraiſed and ſold, and the ſurpluſage to be delivered 
to the party : And for want of ſufficient diſtreſs, the party 


offending to be by the mayor, bailiff, &c. committed 
' to the common goal until the penalty be paid, 


See. 4. If the conſtables of churchwardens do not levy 


the penalties, or in default of diſtreſs to certify the ſame 
default of diſtreſs, by the ſpace of twenty days, to. the 


mayor, bailiff, &c, within whoſe juriſdiction the offence 
is committed ; every perſon ſo offending ſhall forfeit 
forty ſhillings, to the uſe of the poor of the pariſh; to be 
levied by diſtreſs, by warrant from any one J—_— to be 
detained for ſix days ; within which time, if payment be 
not made, the goods to be preſently appraiſed and ſold, 
and the ſurpluſage delivered to the party z and for want of 


diſtreſs, the conſtables or churchwardens offending, to - 


be by the mayor, . bailiff, &c. committed to the common 
goal until the penalty be paid : For all which penalties le- 
vied by the conſtables or churchwardens, the ſaid cotiſta- 


'bles and churchwardens ſhall be accountable to their ſuc- 


ceſlors, 


| 
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eeſffors, and other the pariſhioners, as they uſually be in 
other church reckonings. | And for all forteitures, by rea- 
ſon of any negle& of the conſtables or churchwardens, 
thoſe ſhall be accountable, who by force of any warrant 
or precept do levy the ſame, or upon the enlargement of 
perſons committed do receive the ſame. 

4 Fac. 1. c. 5. ſet. 5. The ſaid offence ſhall be in- 
Yuired of and preſented before the juſtices of affiſe in their 
Circuit, juſtices of peace in their ſeſſions, and before the 
mayors, bailiffs, or other head officers of every city or 
town corporate, who have power to enquire of treſpaſles, 
&c. and in every court leet ; and due proceeding ſhall be 
againſt the offenders, as in like caſes. 

$2. 7. All conſtables, churchwardens, headboroughs, 
tithingmen, aleconners, and ſidemen, ſhall in their oa. hs 
incident to their offices, be charged to preſent the ſaid of- 
fence contrary to this ſtatute. 

Stat. 21 Tac. I. 7. ſeft. 4+ 
| ſhall be convicted of the ſaid offence, he ſhall for three 
years be diſabled to keep any alehouſe. 


4. Penalties on perſons guilty of tipling and drunkenneſs, 
By the ſtatutes 4 Jac. FE 8. ſet. 4. 1 Fac. 1. . 9. 
21 inp I.c. 7. I Car, I. c. 4. it is enacted that, it any 
perſon ſhall continue drinking or tipling, in any inn, 


anprnge houſe, or alchouſe, or any tavern, keeping an | /c 


inn or victualling-houſe ; he ſhall on conviction thereof 
before the mayor or a juſtice of the peace, on view, con- 


| feſſion, or oath of one witneſs, forfeit for every offence 


35. 44. to be paid within one week next after the con- 
viction, to the churchwardens, who ſhall be accountable 
for the ſame to the uſe of the poor : And if he ſhall refuſe 
or negle<t to pay the ſame, it ſhall be levied by diſtreſs : 
And if he be not able to pay the forieiture, then the 
mayor, juſtice, or court where the conviction ſhall be, 


may puniſh the offender, by ſetting him in the ſtocks for 


every offence by the ſpace of four hours. | 

By 4 Fac. 1. c. 5. ſed. 5. the ſaid effence may alſo be 
inquired of and preſented, before juſtices of aflize, ju- 
ſices of the peace in ſeffions, mayors, and in the leet ; 
and proceeding ſhall be had thereupon for the conviction, 
as upon indictment or preſentment. 

And by the laſt mentioned ſtatute, /e@. 11, the offen- 
der is to be preſented, indifted, or convicted in fix 
months, | 

And all conſtables, churchwardens, aleconners, and 
fidemen, ſhall in their ſeveral oaths incident to their of- 
fices, be charged to preſent the ſaid offence, 2 Fac. 1. 
8. 7. ſedt. 5. | TORRE OR. 

And if any alehouſe-keeper ſhall be convicted of the 
ſaid offence, he ſhall moreover for the ſpace of three years 
be diſabled to keep any ſuch alchouſe. 7 Fac. 1. c. 10. 


ah bw 8:6. 7 

runkenneſs excuſeth no crime ; but he who is guilty 
ef any crime whatever, through his voluntary drunken- 
neſs, ſhall be puniſhed for it as much as if he had been ſo- 
ber. 1 Hawk. 2. 

If any offend their brethren by drunkenneſs, the church- 
wardens and ſidemen ſhall preſent the ſame to the ordi- 
nary, that they may be puniſhed by the ſeverity of the 
laws, according to their deſerts 3 and ſuch notorious of- 
fenders ſhall not be admitted to the holy communion, till 
they be reformed. Caron 109. 

And all conſtables, churchwardens, aleconners, and 
fidemen, ſhall be ſworn to preſent the offence of drun- 
kenneſs. 4 Fac. 1. c. 5. ſet. 7. 

By the ſtatutes 4 Fac. I. c. 5. ſe. 2, and 21 Fac. 1. 
e. 7. ſed. 1, 3. it is enaCted, that every perſon who ſhall 
be drunk, and thereof ſhall be convicted before one ju- 
 Kice, or mayor, on view, confcſſhion, or oath of one 
witneſs, ſhall forfeit for the firſt offence 5s. to be paid 
within one week after coaviQtion to the churchwardens, 
who ſhall be accountad'< for the lame to the uſe of the 
poor ; and if he ſhall retuſe o: neglect to pay the fame as 
aforeſaid. it ſhall be levie! by {if refs, and if the offender 
be not able to pay the fail 1m + gs, hy {hall be com- 
mitted to the Foie, Gy 12 £41 by the ſpace of fix 
Rus, | | 


If any alchouſe-keeper 
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And if any conſtable, ar other inferior officer to whom 


| that ſhall be given in charge by the precept- of any 


mayor or juſtice, do neglect the due correction of the 
offender, or the due levying of the penalties where di- 
ſtreſs may be had ; every perſon ſo oftending ſhall forfeir 
Ios. to be levied by diſtreis, by any other perſon fo 
having warrant from any mayor, juſtice or court, where 
any fuch conviction ſhall be, to be paid to the church- 
wardens, who ſhall account for the ſame, to the uſe of 
the poor where the offence ſhall be committed, 4 Fac. x, 
Co & [eet. $ 

+4 if - perſon once convicted of drunkenneſs, ſhall 
aſter that be again convicted of the like offence, he ſhall 
be bounden with two ſureties in a recognizance of 1ol, 
with condition to be from thenceforth of good behaviour, 
4 Face I. c. 5. {ee 6. 21 Jac. 1. 7. ſet. 3, : 

The ſaid ottence may alſo be inquired of and preſented 
before juſtices of aſlize, juſtices of the peace in their ſel. 
ſions, mayor, and in the leet ; and thereupon proceſs 
ſhall be had for the conviction, as upon inditment or 
preſentment. But the offender ſhall be preſented, in- 
dicted or convicted in fix months after the offence, 
4 Fac. 1. c. 5. ſet. 5. 11. 

ut when the offender hath been once puniſhed, by 

any the ways before mentioned, he ſhall not be puniſhed 
again by any other ways or means, 4 Fac. 1.c. 5, 
edt, 9. 
If any alchouſe-keeper ſhall be convicted of being drunk; 
he ſhall, beſides the penalties abovementioned, be utterly 
diſabled to keep any ſuch alchouſe, for the ſpace of three 
years next enſuing the conviction, 7 Fac. 1. c. 10. 
1 Car. I. c. 4+ 

Aler ſans jour, (French) To go without day, that is, 
to be finally diſmiſſed the court, becauſe there is no fur- 
ther day affigned for appearance. Kich. 146. Cowel. 

Ale-filver, A rent or tribute annually paid to the Lord 
Mayor of London, by thoſe that ſell ale within the liberty 
of the city. Antiq. Purvey. 183, Cowel, 

Aleſtake, A may-pole called - al/e/tate, becauſe the 


country people drew much ale there : But it is not the 


common may-pole, but rather a long ſtake drove into 
the ground, with a ſign on it that ale was to be ſoid 
there. Cowel, | 
Ale-taſter, Is an officer appointed in every court-lcet, 
{worn to look to the afſize and goodneſs of ale and beer, 
Sc. within the precincts of the lordſhip. Kitch. 46. 
Vhere may be ſeen the form of his oath. In Landes 
there are ale-corners, who are officers appointed to zafle 
ale, beer, &c. in the limits of the city, | 
Altetinn, A cauldron or furnace : Sax. alfzth, com- 
pounded (according to Du Freſne) from lan, or omelan, 
accendere ; and fat, vas; quaſi vas calefattionis, But 
more likely from ele, cereviſia, and ft, as we ſtill fay, 
the ale-fat, . or ale-vat, or brewing veſſel, <— Et 
aque judicium fit, calefiat, donec excitetur ad bullitum, 
fit alfetum ferrewm, vel eneum, vel plumbeum. The al- 
fret was a cauldron in which boiling water was put for 
the criminal to dip his hand in up to the elbow, and there 
hold it for ſome time; ſays Du Freſne in verba alfretum. 
Leges Athelſiani Regis apud Brampt. cap. 19. Cowel. | 
Alias, A ſecond or further writ, iſſued from the 
courts at We/tmin/er, after a capias, &c. ſued out with- 
out effect. Pract. Aiter, TFacobs | | 
Alien, (Alierare) Is derived from the French word 
aliener, and ſignifies as much as to transfer the property 
of any thing to another. 'T'o alien in mortmain, is to make 
over Jands or tenements to a religious houſe or other body 
politick. Staund. Prer. Reg. 48. See MWoutmain. To 
alien in fee, is to ſell the fee-ſimple of any land or tene- 
ment, or of any incprporeal right, Stat, J/2/. 2. c, 25. 
ann. 13 Ed. 1. Cowel, . © | DER 
Alien, Is one born out of the ligeance of the King. 
Lit. i 198, 7 C9. 16. 4. Caluin's eaſe. | 
lien, alius, alienus, alienigena, ſignifies one born in a 
ſtrange country : It is uſually taken for the contrary to a 
denizen, or natural ſubject ; that js, one born in a ſtrange 
country, and never here enfranchiſed. Bro. Denizen 4+ 
Yet a man born out of the land, ſo it be within the li- 


| mits of the King's obedience, beyond the (as, or of &ng= 
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liſh parents out of the King's obedience, is not accounted | 


at a ſubje. Stat, 25 Ed. 2. Alſo if one born 
—— in Alokinnce, 6 65 4 dwell in England, 
his children begotten here, are not alzens, but denizens. 
7 Co. Rep. Caluin's caſe. | TD 
| An alien is one born in a ſtrange country and different 
ſociety, to which he is preſumed to have a natural and 
neceſſary allegiance 3 and therefore the policy of our con- 
Ritution has eſtabliſhed ſeveral laws relating to ſuch a 
one ; the reaſons whereof are, that every man is preſumed 
to bear faith and love to that prince and country where 
6r{t he received proteCtion. during his infancy ; and that 
one prince might not ſettle ſpies in another's country ; 
but chiefly that the rents and revenues of the county 
might not be drawn to the ſubjets of another. 'r New 
Air. 76. 7 Co. 18. 1 ent, 427, Molly 363. 
Some have thought that the laws againſt aliens were in- 


| troduced in the time of Her. 2. when. a law was made 


at the . parliament of Wallingford, for the expulſion of 
ſtrangers, in order to draw away the Flemings and Picards, 
introduced into the kingdom by the wars of King Szephen. 
Daniel 67. Others have thought that the original of this 
law was more ancient; and that it is an original branch 
of the feudal law ; for by that law no man can purchaſe 
any lands but he muſt be obliged to do fealty to the lords of 
whom the lands are holden ; ſo that an alien, that owed 
2 previous faith ro another prince, could not take an oath 
of fidelity in another ſovereign's dominions. Spelm. tit. 
Legeant 368. Cu/tumer, cap. 43. We find it uſed 
among the - Romans, and only the Cives Remani were 
eſteemed freemen among them. Afterwards, when their 
territories increaſed, all the 7tal:ans were made free, un- 


- der the name of Latines, only they had not the privilege 


of wearing gold rings, which was altered by 7uftinian ; 


 andas the empire increaſed, fo all born within the pale 


of the empire were citizens, in orbe Romano qu? ſunt ex 
conflitutione imperatoris Antonini coves Romani effeeti ſunt. 
Dig: 4b. 1-16-8065 | Be 

Lord chief juſtice Hale ſays, that the law of . England 
rather contracts that extends the diſability of aliens, be- 
cauſe the ſhutting out of aliens tends to the lofs 'of the 
people, which Jaboriouſly employed are the true riches of 
any country. 1 Lent. 427. 


Under this head is conſidered, 

1. Who are aliens by the Common law, or by Statute ; and 
who not. 0 | M 

2. Of naturalization and denization. 

3. What ats aliens may do ; what not. 

4. Of pleading altenage. 


1. Who are aliens by the Commun law, or by Statute ; and 
who net. IEEE ERC ana 


All thoſe are natural born ſubje&ts, whoſe parents, at 
| the time of their birth, were uncer the aCtual obedience 


of our King, and whoſe place of birth was within his do- 
minions. #4 Co. 18. a, | | | 
In affiſe for certain tenements in Shoreditch ; the defen- 
dants pleaded in bar, that the plaintiff, Robert Calvin, 
Was an alien, born on the' 5th day of November, anno 
3 Jac. at Edinburgh in. Scotland, ac infra ligeantiam do- 
min regis regni ſui Scotia, ac extra ligeantiam regni” ſur 
Angliz ; and upon demurrer to this plea, the queſtion 
Vat, whether the plaintiff born in Scotland, fince ' the 
crown of England deſcended to King Fames, was. an alien 
born, and ſo diſabled to bring an action real for lands 
here; and adjudged, that he was not an alien, 7 Rep. 
alvin's caſe. | | IS 
_ A bill was exhibited in the Star Chamber againſt J/71- 
liam Courteen ' and 160 Dutchmen, for buying and tranſ- 
porting ſeveral ſums of money, who pleaded che general 
parden 7 Fac. the queſtion was, whether thoſe who were 
neither naturalized, nor mzauec denizens, Were Capable iof 
the pardon ? The chief juſ'ice Hobart held, that the Dutch. 


living here under the King's »rotetion, and being alien 


ames, were truly under the King's ſubjection, and there- 


AE 
fore were cemprehended under theſe words in the pream: 
ble of the att, of loving and obedient ſubjetts, but they 


it was done contra dominum regem, but not contra .na- 
turalem dominum ; and it ſhall conclude contra ligeantie 
ſue debitum, Hob. 271, 

An Engliſh merchant died in Poland, leaving his wiſe 
with child, who was an alien ; this child was adjudged 4 
ſubject born ; for in this caſe partus non ſequitur ven- 
trem ; but the child ſhall be of the condition of the father. 
Cro. Car. 437. | | 

Information for not paying the cuſtom for linen cloth ; 
the caſe was, the defendants were born in this realm; 
their father was an alzen, but their mother was born here ; 
and the queſtion was, whether they ſhould pay cuſtom as 
aliens, or not ? For that the attorney general affirmed, 
that it had been lately held in the Exchequer, that the 

ould pay alen duties; but in this caſe the mother was 
an Englſhwoman, fo that the defendants were not the iſſue 
of alrens. Hard. 335. 

If one of the King's ambaſſadors in a foreign country, 

hath iflue there by his wife, being an Ftkc'> at-agag by 
the Common law they are natural ſubjects. = Co, 18. a. 
Tf the King of England makes a new conqueſt, the 
perſons there born are his ſubjets ; but if it be retaken 
from him again, the perſons there born afterwards are 
aliens. Dyer 224. YLaigh. 281, 282. 
One born in J7reland, Scotland, Wales, or any of the 
| King's plantations, is a natural ſubje& of England, be- 
| cauſe his natural allegiance is due to the King of England 
at his birth ; and that faith and allegiance is every where 
due within the King's dominions. Faugh: 279, 3o1: 
7 Co. 1 to 28, | 


ſcent of the Engli/h crown to King Fames 1. are aliens ; 
for the uniting the kingdoms by a ſubſequent deſcent, 
cannot make them ſubjeas of that crown to which they 
' were born aliens ; but the pg/inati, or ſuch as were born 


and under the protection of the King of England, they are 
his natural ſubjes, and not aliens. 7 Co. 1 to 28. | 
If aliens come as enemies into the realm, and poſſeſs 
themſeves of a town or fort, and one of them has iſſue 
born here, this iffue is an alien ; for it is not celum nor 
ſolum that makes a ſubject,. but the being born within 
the allegiance, and under the protection of the King. 


| 7 Co. 18. a. 


Thoſe born on the Engliſh ſeas are not aliens, Milloy 


on 
'it an alien has iſſue by an Engliſhwoman out of the 
King's ligeance, the iſſue ſhall be alien, tho? ſhe is a na- 
tural ſubject; for. the is ſub  poteſtate wviri. 1 Vent; 
The children of the King's ambaſladors, born of Eng- 
hi/h' parents in a place out of the King's ligeance, are not 
aliens by the Common law. 7 Co. 18. a. Caluin's caſe, 
By fe 


herit ; and that all children inheritors, which from hence- 
forth ſhall be born without the ligeance of the King, 
whoſe fathers and mothers, at the time of their birth be 
and ſhall be of the faith and allegiance of the King of 
| England, ſhall have and enjoy the ſame benefits and ad- 
 vantages to have and bear the inheritance within the ſamo 


| by the licence and wills of their huſbands.” | 2 
' ' If an Engl merchant goes beyond ſea, and takes an 


OR IE 


: Iftwoman goes beyond ſea and takes ah alien huſband, tne 
tute be in the conjunRive, yet it hath been conſtrued in 


being taken inſtead of or, as ſometimes it is, it being not. 
reaſonable that the child ſhould not inherit the parent that 
is of ability, for the defect of the other that is not. © Cro 
\Car. 601, 602. Lit. Rep. 22, 24. S. C. 1 Sid, 9 


\ 


could not properly be called natural ſubjetts ; and. if ſuch 
alien amies commit treaſon, the indictment ſhal] be, that. 


ſu of atiens for the firſt generation, being merchants, 


The antenati, or thoſe born in Scotland before the de- _ 


| after, are not aliens ; for being born within the allegiance, 


t. 25 Ed. 3. de natis ultra mare, it is declared, 
| that © the King's children, wherever born, ought to in-. 


 ligeance as other inheritors aforeſaid, in time to come, ſo. 
| always that the mothers of ſuch children do pals the ſea 
 alien'wife, the iſſue ſhall inherit him ; ſo it is if an Eng-. 
children there born ſhz1l inherit her ; for though the ſta-_ 


the disjunRive to hinder this diſability ; and the word and 


: 
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$. C. cited ; but it was held that if a baron and feme By the 7 Ann. it is enacted, that © the children of all 


Engliſh, go beyond |ſea without licence, or ſtay there be- 
yond the time limited by the licence, and have iſſue, that 
ſuch iſſue is an alien and not inheritable. Cro. Eliz, 3, 
But quere, and ſee Lit, Rep. 27. and Bro. tit, Deni- 
208.0. -. | 

Huſband and wife dwelling in Calais, when it was 
taken by the French, fled into Flanders; where the wife 
was delivered of a ſon ; the iſſue was adjudged a denizen, 
becauſe his parents were born in Calais, then reckoned 
part of the King's dominions, and becauſe he himſelf was 
begotten there, though to avoid the rage of enemies, born 
in another prince's territories. Dyer 224. 

A baſtard was begot at Tournay by an Engliſhman of an 
Engliſh woman after the conqueſt thereof by H. 8. and 
Cataline Ch. J. Saunders Ch. B. J/iddon and Brown }. 
and Dyer, held that this baſtard was a liege man, in like 
manner as iſſue born here in England between huſband 


-and wife, and ſo capable of purchaſing and impleading 


here as a denizen, Tournay being at the time parcel of the 


 dominions of England. Dyer 224. 


If an alien comes into England, and has iſſue two ſons, 
thoſe two ſans are indigene, ſubjects born, becauſe born 
within the realm. C9. Lit. 8.4. + 

There are regularly (unleſs in ſpecial caſes) tree inct- 
dents to a fubje&? bern, 1, That the parents be under the 


attual obedience of the king. 2dly, "That the place of his | 


birth be within the king's dominions, gdly, The time of 
his birth chiefly to be confdered ; for he cannot be a 
ſubje&t born of this kingdom, that was born wnder the 


ligeance of the king of another Bngoom ; albeit afterwards 


the one kingdom deſcends to the 
dom. 7 Rep. 18. a. £ 

And therefore all perſons born in Normandy, Gaſcoign, 
Guyen, Anjou, and Bretaigne, while they were under the 
attyal obedience of the king of England, were inheritable 
within this realm as well as Engliſhmen, becauſe they 
were under one ligeance, due to one ſovereign z and 
therefore perſons born in the iſles of Guernſey and Ferſey, 
parcel of the dukedom of Normandy, tho? no parcel of the 
realm of England, but ſeveral dominions enjoy'd by ſe- 
veral titles, and govern'd by ſeveral laws, are inheritable 
to lands within the kingdom of England. 7 Rep. 20. b. 
21.4. But perſons born in other parts of Normandy, 


ing of the other king- 


 &c. now out of the aCtual poſſeſſion of the kings of 


England, are not for that reaſon ſubjefts to the kings of 
England. 7 Rep. 18. a. 


A merchant trading to Poland married an alien, and 


lied, leaving her big with child : It was held, that the fa- 
ther, being an Engliſh merchant, and living abroad for 


merchandize, the after-born child is born a denizen, and 
ſhall be heir to him ; for as Berkley J. ſaid, She is ſub 
poteflate viri, & quaſi under the allegiance of our king, 
And fer Bramſton, tho' the Civil law is that parts ſe- 
quitur wventrem, yet our law is otherwiſe, and the child 
{hall be of the father's condition, and he being an Ergli/h 
merchant, and reſiding there for merchandize, his chil- 
dren ſhall by the common law, or rather, as Berkley ſaid, 


by the ſtatute 25 Ed. 3. be accounted the king's lieges, 


as their father was. And another caſe being cited to have 
been adjudged 2 Car. accordingly, judgment was given 
for the Daingiff the after-born child. Cre. Car. 601. 

So were ſuch merchant had ſeveral children born in 
Piland, of a Poliſh woman, and deviſed his lands in Eng- 
tard to ſuch children ; and it being demanded of all the 
Juſtices of England at Serjeants Inn, as Yelverton J, ſaid, 
they made no ſcruple any of them, but that the iſſue 
ſhould inherit, and were not aliens, becauſe the father 
went with licence, being a merchant, and in our law 


partus ſequitur Y cos and alſo there. is blood between | 
ue, and he communicates nature to, them , 
and the judges took it that the words of the 25 E. 2. | 


him and his i 


de natis ultra mare, whoſe fathers and mothers be, or ſhall 
be of the allegiance of the king, ſhall be taken diftributively 
and not copulatively, fathers oramothers. But the reporter 
adds a nota, that no ſuch opinion was delivered by ſome 


of the juſtices as mentioned by. Yelverton J. Litt. Rep. 
28, 29. | 


natural-born ſubje&s, born out of the ligeance of her ma- 
jeſty, her heirs and ſucceſſors, ſhall be deemed, adjudgeg, 
and taken to be natural-born ſubjects of this kingdom, to 
all intents, conſtructions, and purpoſes whatſoever.” | 
By the ſtat. 4 Geo. 2. the above clauſe is confirmed 

with the following proviſo, © that it ſhall not extend to 
any children, ſo as to make them natural-born ſubjeRs of 
Great Britain, whoſe father, at the time of the birth of 
ſuch children, reſpeftively were or ſhall be attainted of 
high treaſon, by judgment, outlawry or otherwiſe, either 
in this kingdom or in Ireland, or whoſe fathers, at the 
time of the birth of ſuch children reſpectively, by any law 
or laws made in this kingdom, or in [re/and, were or 
ſha]l be liable to the penalties of high treaſon or felony, 
in caſe of their returning into this kingdom or into Jre- 
land, without the licence of his majeſty, his heirs or ſuc- 
ceſlors, or any of his majeſty's royal predeceſſors, or whoſe 
fathers, at the time of the birth of ſuch children reſpec- 
tively, were or ſhall be in the actual ſervice of any forei 
prince or ſtate, then in enmity with the crown of Znglang; 
but that all fuch children are, were and ſhall be and re- 
main in the ſame ſtate, plight and condition, to all jn- 
tents, conſtructions and purpoſes whatſoever, as they 
would have been in, if the faid at of the ſeventh year 
af her ſaid late majeſty's reign, or this preſent a& had 
never been made ;. but out of this proviſo are excepted 
| (other than the children of ſuch perſons who went out of 
 {reland in purſuance of the axticles of Zimerich) the child 
of eyery ſuch perſon before. deſcribed, who at any time 
between the ſixteenth day of November 19508, and the 
| twpnty-bfch day of arch 1731, bath come into Great 


| Britain or lreland, &c. and hath continued to refide in 


any of thoſe places for the ſpace of twa years, and during 
ſuch reſidence hath profeſſed the proteſtant religion ; alſo 
every child, whoſe tather came into Great Britain or Ire- 
land, &c. and profeſſed the proteſtant religion and died 
there, between the times aforeſaid ; alſo every child, 
whoſe father continyed in the actual polleflion, or receipt 
of the rents and profits of any lands, &c. for the ſpace of 
one whole year, at any time between the aforeſaid times, 
or hath bona fide, and for valuable conſideration, fold, 
conveyed or ſettled any lands, &c. in Great Britain or 
Ireland ; and any perſon claiming title thereto under ſuch 
ſale, &c. hath been or continued in the actual poſſeſſion 
or receipt of the rents and profits thereof, for the ſpace 


| of ſix months, between the times aforeſaid, then, &c. 


By the ſtat. 5 Geo. 1. it is enacted, © that if any ma- 
nufacturer or artificer of or in wool, iron, ſteel, braſs, 
or any other metal, clockmaker, watchmaker, or any 
other artificer or manufacturer of Great Britain, ſhall at 
any time after the firſt day of ay 1719, go into any 
country out of his majeſty's dominions, there to uſe or 
exerciſe, or teach any of the ſaid trades or manufaQories 
to foreigners ; or in caſe any of his majeſty's ſubjefs now 
being, or who hereafter ſhall be in any ſuch foreign 
country out of his majeſty's dominions, as aforeſaid, and 
there uſing or exerciſing any of the ſaid trades or manu- 
factories herein before mentioned, ſhall not return into 
this realm within ſix months next after warning ſhall be 
given to him by the ambaſſador, envoy, reſident, miniſter 
or conſul of the crown cf Great Britain, in the country 
in which ſuch artificer ſha}l be, or by any perſon autho- 
rized by ſuch ambaſſador, &c, or by one of his majefty's 
ſecretaries of ſtate for the time being, and from thence- 
forth continually inhabit and dwell within this realm ; 


then and in ſuch caſe every ſuch perſon ſhall be deemed 
an alien. 


2. Of naturalization and denization. 


Naturalization is an adoption of one to' be intitled by 
birth to what an Engliſhman may claim 3 and where na= | 
turalization is, it takes effe? from the birth of the party, 
but denization takes effect from the date of the patent. 
Arg . Cart. 187. 


t 


Naturalization 


AÞ$: 


lization is always by parliaments, and perpetual; - Naturalizing in" Ireland 'is of no effeft as to England, 
Naturalizatio ak. ; for naturalization is but @ fi7iom of law, and -can have 
effect but upon thoſe anly- conſenting to that fiftion'; 
therefore- it has the like effet as a _tman's. births hath, 


for if one be ogy B77 4 a day, it 1s gud for ever ; pet. 
£0 2. Ch. Þ. Crs. fac. 539. died LOT 
Mins ;Frimk' are thole es are bade ſo by letters 
tent ; but aliens naturalized are. fo by act of parliament ; | 
the one will not. make the heir inheritable to his an-, 
for, but the other will ; as for inſtance, Cornelius 
Gidfrey being an alien born; had ifſue his eldeſt ſon born 
in Flanders 3 afterwards the father was made dentzen, and 
had ifſue his. youngeſt ſon born in England, and died ; then | 
the eldeft fon was naturalized, and having made a leaſe | 
for years tO Dixon, rendring rent, he died without- iſſue, 
and the younger brother brought an action of debt for the 
Tent arrear 3 and adjudged that he might ; for by the 7a-. 
turalization of the elder brother, he was capable-to- pur 
chaſe, and by conſequence -to make a leaſe, and that” his! 
brother was OP by him ; and fo the action brought, 
'n_ was good. odb. 275 f5e:t 1670 2 |. $612:78 = 
by tek Gel caby Secorls -l ſubject of Bngland'tw' 
ways, by denization and by naturalization denrzation is/by 
' the King's letters patent, which receive him-into the fo- 
ciety as a new man, and make him capable" to. purchaſe, 
and to tranſmit land by deſcent ;''but. it doth not make, 
him - inheritable to: any- oc her relation ; for ; though . the 
King by his charter may admit him: into'the Tocietyz FE, 
jr cannot alter the law, which denied hiny'to inherit any | 
relations ; but-if he'be naturalized by act of parliarnenit, | 
then he in all things inherits like a natural-born-ſubject, 
becauſe in an a of parliament wh man's conſent is in- 
volved. 1 Toft. 8. a. 129. a. Palm. 13.  Cro, ac. 


57; a man take an alien to wife, and afterwards iſe] his | 
| Hand, and his wife be naturalized, ſhe ſhall be endowed | 
of the lands fold before her naturalization: Co Dit.) 
BOY | Chet tur egy 

A man may be made a denizen-in tail for life, years, 
or upon condition ; alſo the King may make a particular, 
denization, as if he grants to an alien quod: in quubuſdam 
curiis ſuis Anglie audiatur ut Anglus, & | quod non repellatur 
per illam exceptionem quod oft alienigena. 2 Fonts 12. 
"Cre Jac; $39; Go. dots $2907 2 017 200 9160 Lone 
It was taken for a ground, that »9 Natute of naturali- 
zation ſhall be taken by equity, becauſe 'it carries with it a, 
prejudice to the ſubjects in general, by making others 
ſharers with them, not only in the rules, but alſo -in the. 
trades of the kingdom, by which our ſubjects born are, 
leſs capable of acquiring a Jivelihood' ; - per three juſtices ;| 
and for this reaſon, and alſo for that hereby other ſubjects | 
may be diſinherited of their-lands, Bridgman Ch. J: ſaid, 
Naturalization (if it may be ſaid of a parliament) carries 
in it ſomewhat of injuſtice ; and* the rather, becauſe it is, 
not agreeable to the policy of other ſtates, as in France 
and elſewhere, where perſons naturalized have not ſo great. 
Privileges as here. Sd. 197. Tet -DET. 19064 363 07." afhoEH 
But one cannot be naturalized; either with- limitation| 

' for years, life, or in tail, or upon condition, for it-is a- 
gainſt the abſoluteneſs, purity, and indelibility of natural 
allegiance. Co. Lit. 129. a. .2/ eli Rep. 95. ' . 
7 deviſed arr houſe to his wife for life, remainder to, 
B. (who 'wasan' alien) if he ſhould .be then a denizen, 
and capable to take, if not, then to the heirs of his body, 
- and in default of ſuch iſſue, remainder. to the maſter and; 
governors of the free ſchool of St. Olaves, Afﬀter the death 
of the wife, B., enter'd and” enjoy'd the ſame+ many 
| Feats, and fold the'ſame to C. ; the maſter and. wardens 
rought an ejectment, ſuppoſing that B. was an alien, and 
died without iflue ; but to prove that he was a denizen, 
it was ſhewed, that i» the deed. and fine he called himſelf 
a freeman, and that the fine was + with proclamations,, and 
froe years paſſed ; and that as aliens are. prohibited by ſta- 
tute from being of any trade, upon. pain of forfeiture of 
their goods, he' would not have- incurred the penalty by 
Ying a trade here, without being firft made a denizen, 
ut per Williams J..a denizen cannot. be made but by 
letters patent, or act of parliament, which cannot be ſut- 
ficiently (proved without matter of record. The court 
were all clear of opinion, that the plaintiff had good title, 

| but the parties agreed, and no verdi& given, but a juror. 
withdrawn. . 2 Bulſ/. 33. RO | 
Vox. 1, 


% 


| the-brothers, 4 Lwn.'5. Palm. 19, © 4 


where the law-makers have power, but not where they 
have not.s Naturalizirg in Ireland gives. the "ſame effect 


in '[reland as being” born" there 3 ſo in Scotland as' being = 


born there ; but not” in England, - which *confents not to 
the fiftion of Treland or Scotland, norto any bat her own. 
Vaigh, S$69) 54) Wo 3ramunal ol) boyd god bbowey 
- He' that is born "within 'the King's lipearite, is' called 
ſometimes a denizen," quaſi deins nee, 'viz, born” within; 
and theteuporrin Jatin' is cailed/zidigena; the king's liege+ 
man, for ligeus is ever taken fora 'natural-born ſubject ; 
but many times in aCts of parliament denizen is taken for 
alien born, that is infranchiſed or”: denizated hy- letters =_ 
tent, ' whereby the- King does” grant” unto” hitn, Prod ille 
in omnibus” traftetur; reputetur, habeatiiry temeature;& gu- 
bernaturtdanqiiam I” nofler infra” dittum regnum noftrum 
Arglie oriundus, & non'-aliter; nic alio" modo. But the 


t aii alien, quod in quibuſdani curits' frtts* Anglia audiatur 
ut * Anglus, &' quod non repellatur - per illam exceptionem, 
quod fit alienigena & natis in 'partibus tranſmarinit, to en- 


able him to ſue ohly. * Co. Lit,! 129; a. 


. Note, for law, that where an \alien born comes into 
'England, and'brings his fon with him who was born be- 


yond ſea,” and"is an alien'as his" father is, 'there the king 


by his letters patent cannot make the fonheir to his father, 
nor to any other ; for he cannot alter his law'by his letters 


| patent, nor otherwiſe -but! by / parliament 2 for he cannot 


diſinherit the! right heir, 'nor* difappoint- the lord of his 
elcheat. Bro/\Dentzl'p: 9: IR © uf « 86 EIS..42 
If awalten born has iſſue a 
alien as the father is ;- and if he comes into England; and 
1s made a denizen, and after has iſſue another ſon in Enpland, 
and he' purchaſes land, viz. the father'; the ſecond ſon 
fhall inherit, and not the eldeſt. | Bro. Diſeent, pl. 57, © 
'If an alien be made a denizen, and: the letters of de- 
nization have a proviſo : (uſual in ſuch charters) that the 
denizen ſhall do his liege homage, and thathe ſhall 'be-obe- 
dient, and obſerve the-laws' of *this'tealm ; this proviſe is 
not any condition, for though he hever'doth his'J}rege ho- 
mage, nor be obedient toi all the laws'of this'rea!m, yet 


this will not make the denization: void ;: for if he doth 
not obſerve the laws, he ſhall forfeit” the penalties ap< | 


pointed by them. 1 Roll. Abr. 195. Lane 58. $. C. 


An alien had iflue too. ſons;"6ne* of © them 'purchaſed = 


lands in fee, and died without iflue, the other ſhall not 
be his heir, becauſe there was no inheritable blood between 
the father and *themn j and | where the ſon canifot 'be heir 
to the father,' there one ſon cannot be heir to another ; 
but" if a man bath mw ſons, and- is afterwards attainred, 


;| and then one of them purchaſeth'Jands, and dieth withotit 


iffue, in ſuch caſe the other ſort ſhall be heir to*his br& 


*ther, becauſe" by the attainder the lineal blood was it= 


tainted,” and-not'the- blood collateral whic was betweett 


- o . 


If an .Engh/hman and' an alien purchaſe lands' jointly 
.and the alien die, it was a queſtion, whether the Hratih 
| man ſhould*have the whole by ſurvivorſhip,' becauſe the; 
' were joint-tenants till office found ;-But this is denied bj 
-others'3 becauſe, if'the-freehold- ſhauld' be in the alter 17/ 
office found, then he might have an aftion'vf' treſpaſs, for 
a treſpaſs done on the. land: ; 'but *tis plain an alien*cannor 
maintain ſuch an aftion.* Dyer 2894 5 0097 hs 
In gjefment, the:caſe was, the teſtator' deviſed an hoilſe 
to. his 'wife for life, remainder to ' 7, R. (who'was '#n 
alien) if he ſhould be then'a denizen, and a-perſon capable 
to take; if-not, then'to' the heits'of 'his body,” after the 
death of the wife ;"// R; enter'd;”and-the remainder bein 
limited over to the maſter and wardens of the free ſchoo 
of St; Olaves in Southwark ; they 'ehter'd andibrooght an 
ation, ſuppoſing that' 7. R, -was'an alien, 'and 'having 
ſold the eftate, was now dead without iſſue, Tt was given 
in evidence-for- the defendant, that J/. R. was a denizen, 
becauſe he- called himſelf' ſo-in- the conveyance which he 


king may make a particular denization, as he: may 'grant 


Fi beyond ſea, this ſon is an 


made.of the houſe ;' beſides, he exerciſed a trade; whith 
| | by implication proves him to be a d-n:zen ; but adjudged, 
S269 of ih | that 


? 
; 
| 
o 
; 


5 "uy 


$S. C. cited ; but it was held that if a baron and feme 


Engliſh, go beyond ſea without licence, or ſtay there be- 
yond the time limited by the licence, and have iſſue, that 
ſuch iſſue is an alien and not inheritable. Cro. Eliz, 3, 
But quere, and ſee Lit, Rep. 27. and Bro. tit. Deni- 
zen 6. 

Huſband and wife dwelling in Calais, when it was 
taken by the French, fled into Flanders, where the wife 
was delivered of a ſon; the iſſue was adjudged a denizen, 
becauſe his parents were born in Calazs, then reckoned 
part of the King's dominions, and becauſe he himſelf was 
begotten there, though to avoid the rage of enemies, born 
in another prince's territories. Dyer 224. | 

A baſtard was begot at Tournay by an Engliſhman of an 
Engliſh woman after the conqueſt thereof by H. 8. and 
Cataline Ch. J. Saunders Ch. B., JlYiddon and Brown J. 
and Dyer, held that this baſtard was a liege man, in like 
manner as iſſue born here in England between huſband 
and wife, and ſo capable of purchaling and impleading 
here as a denizen, Tournay being at the time parcel of the 
dominions of England. Dyer 224. 

If an alien comes into England, and has ifſue two ſons, 
thoſe two ſons are indigene, ſubjects born, becauſe born 
within the realm. Cy. Lit. 8.4. + ; 

There are regularly (unleſs in ſpecial caſes) three inct- 
dents to a ſubje&? bern, 1. That the parents be under the 
attual obedience of the king. 2dly, "That the place of his 
birth be within the king's dominions. gdly, The time of 
his birth chiefly to be confdered ; for he cannot be a 
ſubject born of this kingdom, that was born wnder the 
ligeance of the king of another kingdom ; albeit afterwards 
the one kingdom deſcends to the king of the other king- 
dom. 7 Rep. 18. a. : 

And therefore all perſons born in Normandy, Gaſcoign, 
| Guyen, Anjou, and Bretaigne, while they were under the 
attual obedience of the king of England, were inheritable 
within this realm as well as Engliſhmen, becauſe they 
were under one ligeance, due to one ſovereign z and 
| therefore perſons born in the iſles of Guernſey and erſey, 

parcel of the dukedom of Normandy, tho* no parcel of the 
realm of England, but ſeveral dominions enjoy'd by ſe- 
veral titles, and govern'd by ſeveral laws, are inheritable 
to lands within the, kingdom of England. 7 Rep. 20. 6. 
21. 6. © 
 &c. now out of the aCftual poſleſſion of the kings of 

England, are not for that reaſon ſubjects to the kings of 
England. 7 Rep. 18. a. | 

A merchant trading to Poland married an alien, and 
died, leaving her big with child : It was held, that the fa- 


ther, being an Engliſh merchant, and living abroad for. 


merchandize, the after-born child is born a denizen, and 
ſhall be heir to him ; for as Berkley J. ſaid, She is ſub 
poteſlate viri, & quaſi under the allegiance of our king, 
And per Bram/ton, tho' the Civil law is that partus je- 
quitur wventrem, yet our law is otherwiſe, and the child 

{hall be of the father's condition, and he being an Engl 
merchant, and reſiding there for merchandize, his chil- 
dren ſhall by the common law, or rather, as Ber#ley ſaid, 
by the ſtatute 25 £d. 3. be accounted the king's lieges, 
as their father was. And another caſe being cited to have 
been adjudged 2 Car. accordingly, judgment was given 
for the plaintiff the after-born child. Cre. Car. 601. 

So were ſuch merchant had ſeveral children born in 
Peland, of a Poliſh woman, and deviſed his lands in Eng- 
ard to ſuch children ; and it being demanded of all the 
juſtices of England at Serjeants Inn, as Yelverton J, ſaid, 
they made no ſcruple any of them, but that the iſſue 
ſhould inherit, and were not aliens, becauſe the father 
went with licence, being a merchant, and in our law 
partus ſequitur F apet and alſo there. is blood between 
him and his i ; 
and the judges took it that the words of the 25 E. 3. 
de natis ultra mare, whoſe fathers and mothers be, or ſhall 
be of the allegiance of the king, ſhall be taken diftributively 
and not copulatively, fathers oy-mothers. But the reporter 
adds a nota, that no ſuch opinion was delivered by ſome 


of the juſtices as mentioned by Yelverton JT, Litt. Rep. 
28, 29. 


But perſons born in other parts of Normandy, 


» [ 
ue, and he communicates nature to. them - 


A L-1 
By the 7 Ann. it is enacted, that © the children of all 
natural-born ſubjects, born out of the ligeance of her ma. 


and taken to be natural-born ſubjects of this kingdom, ta 
all intents, conſtructions, and purpoſes whatſoever.” 

By the ſtat. 4 Geo. 2. the above clauſe is confirmed 
with the following proviſo, © that it ſhall not extend to 
any children, fo as to make them natural-borg ſubje&s of 
| Great Britain, whoſe father, at the time of the birth of 

ſuch children, reſpeC&tively were or ſhall be attainted of 
high treaſon, by judgment, outlawry or otherwiſe, either 
in this kingdom or in Ireland, or whoſe fathers, at the 
time of the birth of ſuch children reſpectively, by any law 
or laws made in this kingdom, or in {reland, were or 
{ha]l be liable to the penalties of high treaſon or felony, 
in caſe of their returning into this kingdom or into. [re- 
land, without the licence of his majeſty, his heirs or ſuc- 
ceſlors, or any of his majeſty's royal predeceſſors, or whoſe 
fathers, at the time of the birth of ſuch children reſpec- 
tively, were or ſhall be in the actual ſervice of any forei 
prince or ſtate, then in enmity with the crown of ZEnglang:; 
but that all fuch children are, were and ſhall be and re. 
main in the fame ſtate, plight and condition, to all jn- 
tents, conſtructions and purpoſes whatſoever, as th 
would haye been in, if the faid act of the ſeventh year 
of her ſaid late majeſty's reign, or this preſent a&t had 
never been made ; but out of this proviſo are excepted 
(other than the children of fuch perſons who went out of 
[reland in purſuance of the articles of Limerick) the child 
of eyery ſuch perſon before. deſcribed, who at any time 
between the ſixteenth day of November 1708, and the 
twenty-fifth day of March 1731, bath come into Great 


any of thoſe places for the ſpace of twa years, and during 
ſuch reſidence hath profeſſed the proteſtant religion ; alſo 


land, &c. and profeſſed the proteſtant religion and died 
there, between the times aforeſaid ; alſo every child, 
whoſe father continued in the aCtual poſleflion, or receipt 
of the rents and profits of any lands, Oc. for the ſpace of 
one whole year, at any time between the aforeſaid times, 
or hath bona fide, and for valuable conſideration, ſold, 
conveyed or ſettled any lands, &c. in Great Britain or 
Ireland ; and any perſon claiming title thereto under ſuch 


or receipt of the rents and profits thereof, for the ſpace 
of ſix months, between the times aforeſaid, then, &c. 


or any other metal, clockmaker, watchmaker, or any 


any time after the firſt day of May 1719, go into any 
country out of his majeſty's dominions, there to uſe or 
exerciſe, or teach any of the ſaid trades or manufa&ories 
to foreigners ; or in caſe any of his majeſty's ſubjets now 
being, or who hereafter ſhall be in any ſuch foreign 
country out of his majeſty's dominions, as aforeſaid, and 
there uſing or exerciſing any of the ſaid trades or manu- 
factories herein before mentioned, ſhall not return into 
this realm within ſix months next after warning ſhall be 
given to him by the ambaſſador, envoy, reſident, miniſter 
or conſul of the crown of Great Britain, in the country 
in which ſuch artificer ſhall be, or by any perſon autho- 
rized by ſuch ambaſſador, &c, or by one of his majeſty's 
ſecretaries of ſtate for the time being, and from thence- 
forth continually inhabit and dwell within this realm ; 


then and in ſuch caſe every ſuch perſon ſhall be deemed 
an alien, | 


—_— 


2, Of naturalization and denization, 


Naturalization is an adoption of one to be intitled by 
birth to what an ZEngli/hman may claim ; and where na- 
turalization is, it takes effeft from the virth of the partys 


Arg. Cart, I 87. 


| 


Britain or Ireland, &c. and hath continued to refide in 


but denization takes effect from the date of the patent. 


Naturalization 


| 


zeſty, her heirs and ſucceſſors, ſhall be deemed, adjudgeg, | 


every child, whoſe tather came into Great Britain or Ire- 


ſale, &c. hath been or continued in the actual poſſeſſion _ 


By the ſtat. 5 Geo. 1. it is enacted, © that if any ma- 
nufacturer or artificer of or in wool, iron, ſteel, braſs, 


other artificer or manufacturer of Great Britain, ſhall at | 


4 
q 
& 
> 
ſe 
» 
> 
-'x 
F 
is 
£7 
4 
» 
A 
F. 
>: 
3 
I 
bx 
x 
} - 
. ef 
. 
Ob 
Þ 
® 
” 
" 
&; 
Fw 
4 
7 
* 
[4 
7 
2 
44 
bs 
*1 
x 
44 
Y 
*# 
I 
4 
. 
2 
*4 
= 
233 
<x 
Ko 
o; F 
G 
8 
4 


' the King's letters patent, which receive him into the ſo-. 


A'L4 


Naturalization is always by parliament, and perpetual ; 
for if one be naturalized for a day, it 1s goed for ever z pet 
Meuntague, CN. Jo Cro. Fac. 539- | 

Aliens denizens are thole who are made fo by letters 
tent ; but altens naturalized are fo by a? of parliament ; 
the one will not make the heir inheritable to his an-, 
ceſtor, but the other will ; as for inſtance, Cornelius 
Godfrey being an alren born; had iſſue his eldeſt fon born 
in Flanders 3 afterwards the father was made den!zen, and 
had ifſue his youngeſt ſon born in England, and died ; then 
the eldeſt ſon was naturalized, and having made a leaſe 
for years tO Dixon, rendring rent, he died without. iſſue, 
and the younger brother brought an action of debt for the 
rent arrear 3 and adjudged that he might ; for by the na- 
turalization of the elder brother, he was capable to - pur- 
chaſe, and by conſequence -to make a leaſe, and that his 
brother was inheritable to him ; and ſo the action brought. 
by him was good, Geodb. 275. | meg Sf (15/06 e- 

An alien born may -become a ſubject of England two! 


ways, by denization and by naturalization 3 denization is by 


ciety as 4 new man, and make him capable to purchaſe, 
and to tranſmit land by deſcent ; but it doth not make 
him inheritable to. any: other relation ; 'for though' the 
King by his charter may admit him into 'the ſociety," yet 
jr cannot alter the law, which denied him to inherit any 
relations ; but if he be naturalized by act of parliament, 
then he in all things inherits like a natural-born-ſubject, 
becauſe in an a of parliament wy man's conſent is in- 
volved. 1 nfl. 8. a. 129. a. Palm. 13. Cro, Jac. 


FA a man take an alien to wife, and afterwards {ell his 
land, and his wife be naturalized, ſhe ſhall be endowed 
of the lands ſold before her naturalization. C9, © Ze. 

2. 0. Sy $9 
A man may be made a denizen-in tail for life, years, 
or upon condition ; alſo the King may make a particular 
denization, as if he grants to an alien gued m grubuſdam 
euriis ſuis Angliee aud:atur ut Anglus, & quod non repellatur 
per illam exceptionem quod «ft altenigena, 2. Tones 12. 
Cre; Jac. $29; Or. Li 2295642 >: nt He nb LIE 

It was taken for a ground, that no /fatute . of naturalt- 

zation ſhall be taken by equity, becauſe it carries with it a 
prejudice to the ſubje&ts in general, by making others 
ſharers with them, not only in the rules, but alſo in the 
trades of the kingdom, by which our ſubjects born are 
leſs capable of acquiring a livelihood ; per three juſtices ; 

and for this reaſon, and alſo for that hereby other ſubjects} 
may be diſinherited of their lands, Bridgman Ch. J. faid, 

Naturalization (if it may be ſaid of a parliament) carries 

in it ſomewhat of injuſtice ; and the rather, becauſe it is. 

not agreeable to the policy of other ſtates, as in France 
and elſewhere, where perſons naturalized have not ſo great 
privileges as here. 814. 197. | i654 3.7; | 

But one cannot be naturalized, either with limitation; 

for years, life, or in tail, or upon condition, for its a- 

2ainſt the abſoluteneſs, purity, and indelibility of natural 


: ITE | Co. Lit. 129. a. 2. Rel; Rep. 95. ' 


. deviſed att houſe to his wife for life, remainder to 
B. (who was an alien) if he ſhould be then a denizen, 
and capable to take, if not, then to the heirs of his body, 
and in default of ſuch iflue, remainder to the maſter and 


- governors of the free ſchool of St. Olaves. After the death 


of the wife, B. enter'd and* enjoy'd the ſame- many 
yoo and fold the ſame to C. ; the maſter and wardens 
rought an ejectment, ſuppoſing that B. was an alien, and 
died without iflue ; but to prove that he was a denizen, 
it was ſhewed, that # the deed and fine he called himſelf 
a freeman, and that the fine was - with proclamations, and 
five years paſſed ; and that as aliens are prohibited by ſta- 
tute from being of any trade, upon pain of forfeiture of 
their goods, he would not have: incurred the penalty by 
wing a trade here, without being firft made a denizen, 
ut per Williams J.-a denizen cannot be made but by 
letters patent, or a& of parliament, which cannot be ſuf- 
ficiently proved without matter of record. The court 
were all clear of opinion, that the plaintiff had good title, 
but the parties agreed, and no verdict given, but a juror. 
withdrawn. _ 2 Bul 33 : 
Vox. 1, . 


.& JE *1 
 Naturalizing in lreland is of no eff! as ts England, 
for naturalization is but a f#7i9n of law, and can have 
eftect but upon thoſe only conſenting to that fiRtion ; 


therefore- it has the like effet as a man's birth hath, 


where the law-makers have power, but not where they 
have not.- Naturalizing in trc/and gives the ſame effect 
in [reland as being born” there ; ſo in Scotland as being 
born there; but not in England, - which conſents not to 
the hCtion of Jreland or Scotland, nor to any but her own, 
Vakgh. 2807 010 tan yn : _ E'® 

He that is born within the King's ligeante, is called 
ſometimes a denizen, | quaſi deins nee, viz, born within; 
and thereuporr in Jatin: is cailed z#digena, the king's liege- 


man, for geus is ever taken for a natural-born ſubject ; 


but many times in aCts of parliament denizen is taken for 
alien born, that is infranchiſed or denizated hy letters pa- 
tent, whereby the King: does grant unto him, Dvod ille 
mn omnibus traftetur, reputetur; habeatur, teneature, & gu- 
vernatur tanguam tigeus nofler tnfra diftum regnum noftrum 
Anglie oriuntdus, & non -aliter; nec alio' modo, But the 
king may make a particular denization, as he+ may grant 
to af! alien, quod in quibuſdant curiis' ſuis" Anglia audratur 
ut Anglus, & quod non repellatur per illam exceptionem, 
quod fit altenigena & natits in partibus tranſmarinis, to en- 
able him to ſue ohly. Co. Lit, 129. a, ' 
. Note, for law, that where' an alien b5rn comes into 
England, and brings his ſon with him who was born be- 
yond ſea,” and -is 'an alien as his father is, 'there the king 
by his letters "patent .cannot make the fon heir 'to his father, 
nor to any other ; for he cannot alter his law by his letters 
patent, nor otherwiſe but' by parliament : for he cannot 
diſtnherit the right heir, nor: difappoint - the lord of his 
eſcheat. * Bro; Deniz. pl. 9g. Ne BELLE IEF Lu 
If analten born has iſſue a ſon beyond ſea, this ſon is an 
alien as the father is ; and if he comes into England; and 
1s made a denizen, and after has iſſue another ſon in England, 
and he purchaſes land, viz. the father ; the ſecond ſon 
ſhall inherit, and not the eldeſt. Bro. Diſcent, pl. 57, 
'If an alien be made a denizen, and the letters of de- 
nization have a proviſo: (uſual in ſuch charters) that the 


denizen thall do his liege homage, and that he ſhall be obe- _ 


dient, and obſerve the laws of -this realm ; this proviſo is 


not any condition, for though he never doth his liege ho- 


mage, nor be obedient to: all the laws of this rea!m, yet 
this will not make the denjzation: void ;: for if he doth 
not obſerve the laws, he ſhall forfeit the penalties ap< 
pointed by them. 1 Roll. Abr. 195. Lane 58. $. C. 

An alien had iflue ttvo. ſons; "6ne of them purchaſed 
lands in fee, and died without ifſue, the other ſhall not 
be his heir, becauſe there was no inheritable blood between 
the father and them ; and where the ſon canriot be heir 
to the father, there one ſon cannot be heir to another ; 
but if a man hath 7wo ſons, and- is afterwards attainred, 


| and then one of them purchaſeth lands, and dieth withotit 
iſſue, in ſuch caſe the other ſon ſhall be heir to his bro _ 


ther, becauſe by the attainder the lineal blood was at= 
taioted,' and not the- blood collateral which was between 
-the -brothers, 4 Leon. 5. Palm. 19. GO, 132 96.50 
_ If an. Engliſhman and an alien purchaſe lands jointly 
and the alien die, it was a queſtion, whether the Engliſh 


man ſhould have the whole by ſurvivorſhip, becauſe they 


were joint-tenants till office found ; But this is denied b 
others'; becauſe, if' the freehoJd- ſhauld' be in the alter 711! 
office found, then he might have an aCtion of treſpaſs, for 
a treſpaſs done on the- land ; but *tis plain an alien cannot 
maintain ſuch an ation. Dyer 283; OB. « 

In 4efment, the-caſe was, the teſtator deviſed an hoſe 
to. his wife for life, remainder to'/, R. (who'was an 
alien) if he ſhould be then a denizen, and a perfon capable 
to take ; if not, then'to- the heits'of his body, after the 
death of the wife ; J//. R; enter'd, and the remainder being 
limited over to the maſter and wardens of the free ſchool 
of St: Olaves in Southwark ; they ehter'd and'bronght an 
action, ſuppoſing that /. R, was an alien, and having 
ſold the eftate, was now dead without iſſue, It was given 
in evidence for- the defendant, that 7. R. was a denizen, 
becauſe he called himſelf' ſo in the conveyance which he 
made.of the houſe ;' beſides, he exerciſed a trade, which 


by implication proves him to be a denizen ; but adjudged, 
Aa that 
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that firice a dcnizen cannot be made but by letters patent, 


or by act of parliamant, the proof tnat he is ſo muſt be 


by matter of record; and the defendant having failed in 
ſuch proof judgment was given for the maſter and war- 
d<ns of the ſchool. 2 Bulf?. 33. | ad 
By the 7 Fa. 1. cap. 2. it is enacted, © that no perſon 
or perſons, of what quality, condition, or place ſoever, 
being of the age of eighteen years or above, ſhall be na- 
turalized or reſtored in blood, unleſs the ſaid perſon or 
perſons have received the ſacrament of the Lord's Supper 
within one month before any bill exhibited for the pur- 
poſe ; and alſo ſhall take the oath of ſupremacy and the 
oath of allegiance in the parliament houſe, before his or 
her bill be twice read ; which oath the lord chancellor, or 


lord keeper, and the ſpeaker of the houſe of commons, 


have authority to adminiſter.” 

A denizen is not capable of nobility, nor to fit in par- 
liament ; for that to have a power of making laws, 'tis 
neceſlary he ſhould be totally received into the ſociety, 
which he cannot be without the conſent of parliament. 
Alloy 382. | 

By the /tat. 12 & 13 WY 3. c. 2. it is enacted, © that no 
perſon born out of theſe kingdoms, (although he be natu- 
ralized or made a denizen) except ſuch as are born of 
Engliſh parents, ſhall be capable to be of the privy council, 


| or a member of either houſe of parliament, or to enjoy 
_ any office or place of truſt, either civil or military ; or 


to have any grant of lands, tenements or hereditaments, 
from the crown to himſelf, or to any other or others in 
truſt for him.” | | 

But this flatute by the 1 Geo. I. ſt. 2. C. 4. is explained, ſo 
as not to extend todiſable or incapacitate any perſon, who at 


. or before his Majeſty's acceſſion to the crown was natura- - 


lized, to be of the privy council, or a member of either 
houſe of parliament, &c. and by this /latute it is enafted, 
that no perſon ſhall hereafter be naturalized, unleſs in the 
bill exhibited for that purpoſe there be a clauſe, or parti- 
cular words inſerted, to declare that ſuch perſon ſhall not 
thereby be enabled to be of the privy council, or a mem- 


ber of either houſe of parliament ; or to take any office or . 


place of truſt either civil or military, or to have any grant 
of lands, tenements or hereditaments from the crown, - to 


_ himſelf, or any other in truſt for him ; and that no bill 


of naturalization ſhall hereafter be received in either houſe 
of parliament, unleſs ſuch clauſe or words be firſt inſerted 
or contained therein. ; 


3- What adts aliens may do ; and what not. 


If an alien, chriſtian or infidel, purchaſe houſes, lands, 
tenements or hereditaments to him and his heirs, altho” 
he can have no heirs, he is of capacity to take a fee-fim- 
ple but not to hold. For upon an office found, the King 
ſhall have it by his prerogative of whomſoever the land 
is holden. And fo it is if the alien doth purchaſe land 
and die, the law doth caſt the freehold and inheritance 
upon the King. If an alien purchaſe any eſtate of free- 


hold in houſes, lands, tenements or hereditaments, the 


King upon office found ſhall have them. If an. alien be 
made denizen and purchaſe land, and die without iſſue, 
the lord of the fee fhall have the eſcheat, and not the 


King. But as to a leaſe for years, there is a difference 


between a leaſe for years.of a houſe for the habitation of a 
merchant ranger being-an alien, whoſe King is in league 
with ours, and a leaſe for years of lands, meadows, paſ- 
tures, woods, and the like, For if he take a leaſe for 
years of lands, meadows, &c, upon office found the King 


| hall have it. But of a houſe for habitation, he may take 


a leaſe for years as incident to commerce, for without an 
habitation he cannot merchandize or trade. But if he 
depart or relinquiſh the realm, the King ſhall have the 


leaſe, Soitis if he die poo iharenh neither his exe- 


cutors or adminiſtrators ſhall have it, but the King : For 
he had'it only for habitation, as neceſlary to his trade or 
traffick, and not for the benefit of his executor or admi- 
niftrator, But if the alien be no merchant, then the 
King ſhall have the leaſe for years, tho' it were for his 
habitation, and fo it is if he bo an alien enemy. And 


all this was reſolved by the judges aflembled together for 


"A -& --L 
that purpoſe, in the caſe of Sir James Croſs, Paſch. 29 of 
3-8 reign of Queen Elizabeth. S200 


An alien cannot purchaſe or inherit any lands in Eng. 
land, and the reaſon is, becauſe every perſon is prefumed | 


| to have a natural and neceflary allegiance to that fociet 


that fiſt proteted and preſerved. him, and therefore he 
cannot pay an allegiance to any other ſociety, unleſs he 
be afterwards received into it. YVaugh, 227, 291. 7 Cz, 
16. Dyer 2. pl. 8, | 

An alien ſhall take nothing by deſcent, curteſey, dow. 
er, or guardianſhip. 1 Lent. 417, Molloy 464. But he 
| may take the eſtate though he is not capable of holdin 
it z therefore if in tail, he may ſuffer a recovery and Jock 
the remainders. Co, Lit. 2. b, 2 Rol. Rep. 321. Goldſs, 
102. 4 Leon. 82. Bre. tit. Denizen and Alien, 17. 

And as an alien cannot inherit himſelf, ſo he cannot 
| be inherited”; the grandfather born in Englard, the fon 
an alien, the grandſon born in England, the grandſon 
ſhall not inherit the grandfather, becauſe he muſt then 
repreſent the father, who cannot be repreſented ; but if 
the father be an alien, and two brothers born in England, 
they may inherit each other, becauſe the deſcent is im- 
mediate, and they don't take by repreſentation of the fa- 
ther, 1 $S:4, 193, 198. 1 Vent. 413 to 429. Hard. 
224. Co. Lit, 8, Cont. | 
| If theeldeft ſon be an alien, the younger brother born | 
in England ſhall inherit the father ; otherwiſe it were if 
the eldeſt ſon were attainted, becauſe the eldeſt ſon and al} 
his deſcendants are before the younger brother, and the 
younger cannot inherit before that line is extinct ; and it 
is a foreign preſumption, to ſuppoſe that any of that line 
ſhould come over and have children in England ;. but the 
perſon attainted is ſuppoſed to have all his children re- 
ſiding in the kingdom under the King's allegiance ; there- 
fore there is a line continuing before that of the younger 
brother. 1 Vent, 4t7. 1 Inft. 8. a. 1 Sid. 195. 

For the ſame reaſon, if an alien hath four ſons, the two 
eldeſt aliens, and the two younger naturalized, and one 
of the younger ſons purchaſe lands and dies, the eldeſt bro- 
ther baving iflue born within the realm, the younger bro- 
ther, and not the iſſue of the eldeſt, ſhall inherit. Hard, 
224. | | 

If an alien hath a ſon an alien, and afterwards is made 
a denizen, and hath a ſecond fon, the ſecond ſon ſhall 
inherit though the eldeſt ſon be alive. Cro. Fac. 539. 

In an a&tton of debt brought by an admini/tratrix ; the 
defendant pleaded, that the plaintiff was an alien born in 
Gant, under the allegiance of the King of Spain, an ene- 
| my to the Queen : Upon demurrer to this. plea, it was 
nliſted for the plaintiff, that the ation being brought by 
her as admini/iratrix, tho' ſhe was an alien, it was A 
becauſe ſhe was not to recover in her own right, but in 
the right of another, and to his uſe; and it was a que- 
ſtion, whether the King of Span could be called an ene- 
my till war was proclaimed ? Owen 45. _ 

The Spaniſh ambaſſador exhibited his bill in Chancery 
againſt Sir Richard Brngley, to have a diſcovery of ſeveral 
goods, which he ſet forth, as belonging to the ſuljee?s of 

is maſter generally, without alledging any perſons certain ; 
and upon a demurrer to this bill, it was referred by the 
chancellor to ſome of the judges ; it was reſolyed by them, 
that the ambaſſador, as procurator general of all the ſub- 
jets of Spain, could not bring the bill, becauſe the King 
of Spain could not make a procurator general of all, or 
any of his ſubjes, without their conſent; 'tis true, he 
may appoint an ambaſſador, who is a publick miniſter for 
the King and novfor his ſubjets, otherwiſe than as it 
concerns the King and his miniſter to protect them ; and 
therefore he may mediate, proſecute, and defend them at 

the council-table, which is in the nature of a court of ſtate. 
Therefore in this caſe, the chancellor ordered a bill and 
anſwer to be filed by confent only, that examination of 
witneſſes might be taken, and then to determine the mat- 
= by way of arbitration, and .not by a formal decree. 

0b. 78, | 

Caſe &c. by an alien, for words ſpoken by the defen- 
dant, (viz.) that he was a. bankrupt : Aﬀer a verdict for 
the plaintiff, it was moved in arreſt of judgment, that the 
ies was an alien ſub ligeaniia of another. prince, " 

| extra 


Er IE tt dere "TR99L V5 
ed Set WR ren, 
, 


_—_ NN NEO RTP 7 3-7 pi os {46+ 2th. A 
ok 7 REY NE FIT" Y 2's E 24%, Oy. P's CI Y FRE 
Se FEES 1 EEE Se PIES OE ELIEST 5c ERITY Os A 
Be ve > ES EIS ES ELIRED opt Egts, M230 , CRIED 
owes. Sol” Dots WOk> IL A SI DOA WI St EO RIE._oy E I0X " 


FO ISR Eee 
# ET od, W957 
_y "13D ; wet 


S310 


extra ligeantiam domini regis 3 and tho! ſuch an alien may 
have an aCtion here for his goods or merchandiſe, and may 
have an houje for his habitauion, yet he cannot maintain 
a perſonal action for defaming him ; but adjudged, that 
he may ; for merchants ſtrangers are enabled to trade bere, 
and by conſequence they are entitled to all perſonal ac- 
tions for the ſupport of their credit and trade, and other 
actions likewiſe, as afſauit and battery, for aſſaults done 
ypon themſelves. 1 Bul/?. 134. | og es 
If an alien hath iſſue two ſons, A. born beyond ſeas, 
and B. —_—_ England, np A. is naturalized, he ſhall 
:nherit B, Paim. 3. ro. Face 8 EN 
. And now by the 7 2 IF. th Cc. Chis enacted, © that 
all and every perſon or perſons, being the Kigg's natural- 
born ſubject or ſubjects, within any of the King's realms 
or dominions, ſhall and may hereafter lawfully inherit 
and be inheritable, as heir or heirs to any honours, ma- 
nors, lands, tenements or hereditaments, and make their 
pedigrees and titles by deſcent from any of their anceſtors, 
lincal or collateral, although the father and mother, or 
fathers and mothers, or other anceſtor of ſuch perſon or 
perſons, by, from, through or under whom he, ſhe or 
they ſhall or may make or derive their title or pedigree, 
were or was, Or is or are, or ſhall be born out of the 
King's allegiance, and out of his majeſty's realms and do- 
minions, as freely, fully and effeQtually to all intents and 


purpoſes, as if ſuch father or mother, or fathers or mo- 


thers, or other anceſtor or anceſtors, by, from, through 
or under whom he, ſhe or they ſhall or may make or de- 


| rive their title or pedigree, had been naturalized or natu- | 


ral-born ſubjects.” See flatute 25 Geo. 2. c. 39. for ex- 
plaining ſome doubts upon this att. 

If an alien purchales lands, the King ſhall have it upon 
office found, for ſince the freehold is in the alien, and he 
is tenant to the lord of whom the lands are holden, it 
cannot be deveſted out of him but by ſome notorious act, 
by which it may appear that the freehold is in another ; 
but if an alien purchaſes lands and dies, then the freehold. 
is in the King without office found, becaufe no man can 
take it as heir to the aljen, therefore the freehold is caft 


upon the King ; but if an alien purchaſe, and afterwards 


is made a denizen, and then hath iſſue and dies, the iſſue 
ſhall inherit til] office found, becauſe there is a perſon in 
being to take as heir to the denizen, upon whom the law 
caſts the freehold, which is not to be deveſted out of him 
TR the ſolemnity of an office. Co. Lit. 2. 1 Leon, 
þ/. 61. 
If an alien and a ſubject purchaſe lands to them and 
their heirs, the furvivorthip ſhall take place till office 


found, but the office found intitles the King and fevers 


the jointenancy ; for the freehold is in the alien by the 
ſolemnity of livery, *till *tis deveſted out of him by ſo- 
lemn office found ; and every perſon is ſuppoſed a natu- 
ral-born ſubject that is reſident in the kingdom, and owes 
a local allegiance to the King ti)l the contrary be found by, 
office. Cro. Eliz. 123. Dyer 283. pl. 31. | 

If an alien purchaſes a copyhold iu fee in the name of 
F. $. in truſt for him and his heirs, though it be found | 
that the copyhold was in truſt for the Ki 


Abr. Allen 14. Style 20, 21, 41, 76. 


| Oe : | 
An alien cannot purchaſe a leaſe for years of lands, but | 
he may, -if he be a merchant, take a leaſe of a houſe for 


his habitation for years only, and this is for the encou- | 
ragement of commerce ; for if an alien trade he muſt 
have an abode amongſt us, but if he depart the kingdom 
or die, it goes to the King, not to his executors or admi- | 
niftrators ; becauſe it was a perſonal privilege annexed to! 
the alien, as a merchant, for the encouragement of com- | 
merce, and conſequently muſt, expire with him, without 
going to his executors or adminiſtrators. Poph. 36 Co. 
Lit. 2, b, 1 Roll. Abr. 194. 

But by the 32 ZH. 8. cap. 16. ſed. 13. it is enacted, 
< that all leaſes of any dwelling houſe or ſhop within this 


realm, or any the King's dominions, made to any 
ſtranger, artificer, or handicraftſman born out of the 
King's. obeiſance, not being a denizen, ſhall be void and 

ba fo taking ſuch leaſe forfeits | 


of no effect ; and the per 


ien, and that! 
7. $S. had the legal eſtate, yet the King muſt ſue in Chan-! 
cery to have the truft executed for his benefit. x Roll. 


-— 


ALL | 
100l. and the perſon letting 1007. morez one moiety 
- the King, and the other to him that ſues for, the 
JAG} 5, Fel | | 
Upon this ſtatute the caſe wk an action of debt was 
brought upon an obligation, and upon oyer demanded of 
the condition it was recited, and it referred to indentures, 
which indentures were likewiſe recited in hec verba z the 
indentures were upon a leaſe of a houſe in 1/e/tmin/ter, 
reſerving rents with covenants, &c. the defendant pleaded 
32 Hen, 8, cap. 16. and that he was an alien, &c. and 
lo would avoid the leaſe and the rent, and all the ſecu- 
rity z divers exceptions were taken to this plea, 1. He 
has not ſaid where he was an artificer ; but this was over- 
ruled; for it is a perſonal quality, and ſhall follow the 


» 


perſon and is univerſal. 2. The defendant ought to have 


ſet forth and pleaced the indenture, but per cur”, Since 
the plaintiff has brought it into court, as muſt be intend- 
ed, and ſet it forth, the defendant may plead upon it 
without ſetting of it forth again, 3. The plea is, that 
indentura Fj ogy vacua exiſtet, and this was likewiſe 
over-ruled ; for the law is, that the indenture and bond 
make but one ſecurity, and if the covenant be releaſed 
before breach, the bond will fignify nothing. 4. This 
appears to be a meſlſuage or tenement, but he has not 
averred it to be a manſion-houſe or ſhop, according to 
the ſtatute z and upon this point the court at firſt were 


divided. Keyling held, that meſſuagium is manſum, et quod 


clare conſtat non debet verificari, Moreton : Though meſſua- 


gium be a word of art, and may be applied to other things 


by a large ſenſe, as to a barn or chapel ; yet in propriety 
it 1s a manſion-houſe, and ſhall be intended fo, Twi/dert 
and J/yndbam, That it ought to have been averred ; for 


he muſt bring himſelf preciſely within the ſtatute, eſpe- 


cially in ſuch a caſe as this, where he would avoid his own 
contract ; but afterwards the defendant had judgment. 
1 Saund, 1 t9 10. 1 Sid. 308, 8, C. 2 Kb. 102, 116. 
S. C. 2' Show. Rep. 135. S. C, cited, and agreed to be 
good law. * 


A ſpecial verdi& found, that the plaintiff thade a leaſe 


of a houle to the defendant, who was found to be an alien 
artificer, and that this leaſe was made by indenture be- 
tween the plaintiff and defendant, and that there was no 


| other ſecurity or promiſe made by the defendant, and 


that the defendant entered and enjoyed ſo long, for which 
the plaintiff brought Þ” v7 gg meruitt ; to which the de- 


tendant pleaded 70 afſump/it, and the matter being found 
| #t ſupra, the court held, that an ofump/it would not lie. 


I. Becauſe this would evade the ſtatute. 2. A promiſe 
in law never takes place where there is an actual agree- 
ment. -2 Show. Rep. 135. 7 | 


Debt upon an obligation for performance of covenants 
ina leaſe of a houſe, &:. the defendant pleaded the ſta- 


tute 32 en. 8. cap. 16. and ſets forth that he was a 
vintner, and alien artificerz and upon demurrer it was 
inſiſted upon for him, that a wvintner is as much an arti- 


| ficer, and within the meaning of the ſtatute, as a mercer, 


draper, or grocer : Ch. Juſt. 'This ſtatute refers to another 
made 1 R. 3. c. 9. which protubits alien artificers to exer- 
ciſe any handicraft in England, unleſs as ſervant to. a ſub- 
jet Ratful in the ſame art, upon pain of forfeiture of his 
goods ; now the miſtery of a vintner chiefly conſiſts in 
mingling of wines, and that is not properly an art but a 
cheat ; ſo the plaintiff had judgment. 3 od. 24: 

If a woman alien, be he friend or enemy, matry a 
ſubject, ſhe ſhall not be endowed, becauſe by the polic: 
of the Common law, all aliens are diſabled from acqui- 
ring any freehold amongſt us; alſs dower is an eſtate 
created by a&t of law, and therefore the law, which ,n// 
fruftra agit, ſhall not transfer an eſtate to one who can- 
not keep it, but muſt immediate]y, in reſpect of her le- 
ul Ly give title to another ; and there is a diver- 

ty 


between ſuch acts of law and the acts of the party 


himſelf; as if an alien makes an aQtual purchaſe; &c. So 
aliens ſhall not be tenants by the courteſy, by the ſame 
reaſon. 7 Co. 25. Co. Lit. 31. 


An alien friend may have perſonal ations but notreal ; 


an alien enemy ſhall have neither real, perſonal, nor 
mixt ations. The reaſon why an alien friend is allowed 
to maintain a perſonal ation is, becauſe he would ar 

wiſe 
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wiſe be incapacitated to merchandiſe, which may be as 
much to our prejudice as his; but as to the allowing of 


him to maintain real actions, there 1s no reaſon for it, 


becauſe there is no neceſſity that he ſhould fettle amongſt 
us; an alien enemy is dilabled from the prejudice that 
may accrue to the King and kingdom, if he were allowed 
to maintain an aCtion. Co, Lit. 129, b. 1 And.. 25. 
Dyer 3. : 

A merchant ſtranger ſhall have an ation for ſaying 
He is a bankrupt, for by law he may have perſonal ac- 
tions, and theſe words tend to impair his credit in trade. 
Yelv. 198. 1 Bulſ. 134. S. C. I. 

An alien friend, merchant, may upon a ſtatute extend 
lands, and upon office the King ſhall not have them, and 
upon ouſter he ſhall have an aſfſize ; for the main end and 
deſign of both the ftatute-ſtaple and merchant, was to 
promote and encourage trade, by providing a ſure and 
ſpeedy remedy for merchant ſtrangers as well as natives, 
to recover their debts at the day aſſigned for payment. 
Dyer 2. b, m marg. | 

An alien friend may be an adminiſtrator, and ſhall have 
adminiſtration of leaſes, as well as perſonal things, becauſe 
he hath them in another's right, and not to his own uſe. 
Cro, Car. 8. 1 Vent. 417. S. C. cited. 

But it has been long doubted, whether an alien enemy 
ſhould maintain an ation as executor; for on the one 
hand it is ſaid, that by the policy of the law, alien ene- 
mies ſhall not be admitted to ations to recover elects 
which may be carried out of the kingdom, to weaken 
ourſelves and inrich the enemy ; and therefore publick 
utility muſt be preferred to private convenience; but on 


the other haud it is ſaid, that theſe effets of the teſtator_ 


are not forfeited to the king by way of repriſa], becauſe 
they belong not to the alien enemy, for he is to recover 
them for others ; and if the law allows fuch alien enemies 
to poſleſs the effets as well as an alien friend, it muſt 
allow them power to recover, fince in that there is no dif- 


ference, and by conſequence he muſt not be difabled to | ? 


ſue for them ; if it were otherwiſe it would be a prejudice 


to the King's ſubjets, who could not recover their debts 


from the alien executor, by his not being able to get in 
the aſſets of the teftator. Cro. Eliz. 683. Molloy 870. 
Carter 49, 191. Skin. 370. bs 
If an alien enemy comes here ſh ſal condudtu, he 
may maintain an ation. So if an alien may come hither 
in time of peace per licentiam domint regis, as the French 
proteſtants did, and lives here ſb proteezizne, and a war 


afterwards happens between the two nations, he may. 


maintain an acti”, for ſuing is but a conſequential right 
of protection ; an? therefore an alien enemy, that 1s here 
in peace under protection, may ſue a bond ; aizter of one 
commorant in his own country. 1 Salk. 45. 


4. Of pleading alienage. 


If one born in Ferſey, or elſewhere within the King's 
obedience, brings a real action, and the tenant pleads, 
Hat the demandant is an alien born under the obedience 
of the French King, and out of ligeance of, &c., the de- 
mandant may reply, that he was born at ſuch a place in 
England, within the RG allegiance, &c. and ſuch hath 
ever been the manner of pleading in ſuch caſe, Co, Lit. 
161, 7 Co. 26. 6 Co. | | 

In an affiſe tempore Fac. 1. the defendant pleaded that 
the plaintiff was born apud FE. infra regnum Scotia ac in- 
tra ligeantiam difti domini regis regni ſui Scoite, ac extra 
ligeantiam difti domini regis regnt i nglt.e; and this was 
held no good plea, becauſe it referred I'geance and faith 
- England, and not to the King, 7 Co. 1, 9. Lit. 

2p. 26. 

fl debt on an obligation, which was for payment of 
rent reſerved by leaſe for years ; the defendant pleaded the 
32 Hn. 8. and that he was an alien artificer, &c. the 
plaintiff replied, that he was no alien artificer ; but having 
laid no place where he was born, the replication was held 
naught. 1 Sid. 357. 

he defendant pleaded in abatement, that the plaintiff 
was an alien enemy, born in ſuch a place in France; the 
plaintiff replied that he is ind:gena, and born at ſuch a 
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place in the kingdom of England, & nm alimipena mod, 
& forma prout, &c. et hoc petit quod inquiratur per pat tan 
and upon demurrer to this replication, it was held to be j}] : 
for that the plaintiff did not rely upon the firſt part of it. 
that he was horn in Zngland, and fo conclude with in 
averment, that an iſſue might be taken by the other ſide 
Viz, that he was born in England, and that this matter 
might be triable by a proper v7/ne ; but here he hath put 
alien or not alien in ifſue, viz. non alienigena mods & forma 
which cannot be tried for want of a v//ne; and thirefore 
judgment was given that the bill ſhould abate, Ce, 
302. 

In indebitatus afſumpſit the defendant pleaded that the 
plaintiff was an alien enemy born at Roan in France, under 
the allegiance of, &c. "Fhe plaintiff replied, he was 
born at Heaburgh, under the allegiance of the emperor 
a friend of the King, &c. and zraver/ed, that he was born 
at Roan in France, &c. Upon demurrer, the defendant 
had judgment, becauſe by the traverſe Ryan is part of the- 
iflue, which is very immaterial ; the plaintiff ſhould have 
traverſed, that he was born under the allegiance of the 
French King. 3 Salk. 28. 

In debt for an eſcape, the defendant pleaded that the 
plaintiff was an alien enemy, born at Roan in France 
under the allegiance of the French King, &c. and the 
plaintiff replied that he was a natural tubje&, born at 
FYefiminſler in the county of Middleſex ; and traverſed, 
that he was born in France; and upon demurrer, the 
court held this to be an 7mmaterial traverſe; for the 
plaintiff ſhould have reſted and tendered an As upon his 
being born at HY/:/lminfler. 4 Salk. 28. | 

The moſt uſual and befſt pleading in aQtions brought by 
an alien, is both excluſive and incluſive, viz. extra lige- 
antiam domini' regis, &c. et infra ligeantiam alteriys regis, 
7 Rep. 16. b. cites 9 E. 4. 7. et Lib. bitrat. fo. 244. 

Alienage may be pleaded in bar after imparlance, as 


well as to the writ before imparlance. Fenk. 130, 


l. 64. | | 

Alien-pziozies, Thoſe cells of the religious in England 
which belonged to foreign monaſteries. Theſe were dif. 
ſolved by authority of parliament, in the reign of Hen. 4, 
but ſome were made 7nd:gere, or endenized. Corve!, 

| Altenation, (from alzenare, to alien) A transferring 
the property of a thing to another. Jt chiefly relates to 
lands and tenements ; as to alien land in fee, is to ell 
the fee-ſimple thereof, &c, and to alien in mortmain, is 
to make over lands or tenements to a religious houſe or 
body politick ; for which the King's licence is to be ob- 
tained, Stat. 15 R. 2.c. 5. Stat. Wh. 2. c 25. ann, 
13 £4. 1. fines for alienations are taken away by ftatute 
except fines due by particular cuſtoms of manors. 12 Car. 
2. . 24. Danv. Abr. 327. All perſons who have a right 
to lands may generally azen them to others : But ſome 
alienations are forbidden ; as an alienatin by a particular 
tenant, ſuch as tenant for life, &c. which incurs a for- 
feiture of eſtate. 1 [n/?, 118. For if leſſee for life, by 
livery alieneth in fee, or makes a leaſe for the life of an- 
other, or gift in tail, it is a forfeiture of his eſtate : So if 
tenant in dower, tenant for another's life, tenant for years, 
&c. do alien for a greater eftate than they lawfully may 
make. 1 1»/t. 233, 251. Conditions in feoffments, &c. 
that the feoffee ſhall not alien, are void. 1 1»/t. 206. 
Hob. 261. And it is the ſame where a man poſleſſed of 
a leaſe for years, or other thing, gives and ſells his whole 
property therein, upon ſuch condition : but one may grant 
an eſtate in fee, on condition that the grantee Mall not 
alien to a particular perſon, &c. and where a reverſion is 
in the donor of an eſtate, he may reftrain an alienation b 
condition. Lit. 361. Word's In/?. 141. Eftates in tail, 
for life, or years, where the whole intereſt is not parted 
with, may be made with condition not to a 7en to others, 
for the preſervation of the lands granted in the hands of 
the firſt grantee. 

Alimony, ( Almonia) Signifies nouriſhment or main- 
tenance : and in a legal ſenſe, it is taken for that allow- 
ance Which a married woman ues for and is-entitled to, 
upon any occaſional ſeparation from her huſband, Cowe!, 
Termes de la ley, Where a woman is divorced a _ 
& thro, ſhe may ſue her huſband in her own name tor 


alimony 


bs”. 
43 
_ 
Mp 
F 
= 
g.” 4 
ow b 
1% ; 
ab | 
be 
o 
5 
by. 
go 
Wo F 
"7 
Sc 
bb, - 
x 
i _ 
fs, 
n 
wo , 
68 
"= 
3% 
% 
on, I 
- - 
__ 
be » 
—_- 
=. | 
-% 
'* 
x 
_ 
=» 
= 
de” 
=_ 
I 
= 
F., / 
— 
K+. 
W .. 
W.- -: 
40s 
21 
 "*X& 
E; 
5 - 
= 
39 
= 4 
4 -* 
1p 
25 3 
; £8 
£5 
+ pb 
Wl = 
_ 
© 
#6 
3h”. -1 
= 
I'FY 
* -— 
"5 
es 
234 
© 
, 
— 
% 
ey 
© 3?F 
8 
"Xs 
5M 
yew. 
' \5 
b- 
a 
, a 
wy 
4 
>. 
Es 


th 
IV 
2B 
3 
Re 
Wy 

-£ 4 
- 
IA 
= 
Y 
7M 

S 
— 

; : 
58 

: My 
IJ 


IbobS — ohhh s Eo. Ws PR 
Ar 10" x. IFRIDE WALK 2 ont bets Pak 
REES ih 3 reRh $ht SF n 


Ss crab 
LOI RLATS O 


; SIS. hs "© 
FE A IT FN LIES 


GOT WO IOW WR MR 590 


and it will be allowed, except it be in caſes of elopement 


. Sat. 9 Hen. 5. /t. 2. c. 4. and /?, 1. c, 11. This allay 
+fuſile. A pound weight of ſtandard gold, by the preſent 


conſiſts of eleven ounces two 26h vo of fine filyer, 
ownd"'s Eſſay upon | 


natural, . acquired, or local, Natural ; as every ſubject 
| born immediately upon his birth ought to pay a natural 


of the age of twelve years or upwards, ought to have been 


68. b. 172.6. 7 Co. 6.6. 7. a. 1 Bulſ. 199. 


rergy: muſt take the ſaid oath. 


- cheator, feodary, and all perſons admitted to any office 


A-EL 


alimony or maintenance out of the huſband's eſtate, during | 
the ſeparation, either in the Chancery or ſpiritual court ; 
and adultery. 1 [n/f. 235. But the ſpiritual court is 
the proper court to ſue in for alimony : And the not allow- 
ing a wife maintenance, 1s not an offence within the 
atute 1 Eliz, but a neglect of the huſband's duty, and a 
breach of his vow. 12 Rep. 30, A man may be ſued 
in the ſpiritual court for beating his wife, and he may be 
order'd to pay her ſo much per week alimony : But a pro- 
hibition hath been granted by B. R. in ſuch a caſe; and 
the wife may have ſureties of the peace for unreaſonable 
beating her. Trin. 11 Fac. 1, Afoor B7g. Alimony 
was antiently expreſſed by rationabile etoverium, reaſonable 
maintenance z as we may ſee by this writ: Rex vic. 
Bucks ſalutem. Precipimus tibi quod de maritagio Emmz de 
Pinckney uxoris Laurentii Penire, qui excommunicatus eft, 
a quod  prediftam Emmam affettione maritali non traftat, 
zidem Emme rationabile eſtoverium ſuum invenias, donec 
idem Laurentius vir ſuus eam tanguam uxorem ſuam trac- 
zaverit, ne iteratus clamor ad nos inde perveniat. T. 29 
Aug. Rot. Clauſ. 7 Hen. 3-f- 1. m. 3. Cowel. 

Allaunds, Ab alanis, /cythiz gente, hare-hounds. Cowel. 

Allay, {#r. in Lat. allaya) A word uſed for the tem- 
pering and mixture of other metals with filver or gold. 


is to augment the weight of ſilver or gold, ſo as it may 
defray the charge of coinage, and to make it the more 


ſtandard in the mint, is twenty-two carats fine, and two 
carats allay : And a pound weight of right ſtandard filver, 


and eighteen penny weight of allay, 
Coins, þ. 19. Cowel. One pennyweight of angel gold 
is worth four ſhillings-and two pence ; of crown gold, 
three ſhillings and ten pence : And one ounce of pure 
ſilver, is worth five ſhillings and four pence, and with allay 
five ſhillings. Mod. ut. tit. Coin. p. 120, See Coin, 
Allegiance, or Ligeance, Aegiantia, (from the Lat. 
alligare) Is the lawful obedience, which a ſubje& is bound 
to renderto his ſovereign. Co. Lit. 129. a. 7 Co. 4. 
Allegiance is naturalis, acquiſita, vel localis ; that is, 


allegiance to his ſovereign, and is called a natural liege- 
man, as the King is ſaid to be his zatural liege lord, 
Acquired ; ſo a man naturalized, or made denizen, ac- 
quires a ligeance to the King. Local; ſo a man who 
comes under the dominion of the King, ought to pay a 
kcal allegiance ; for he has his protection. And therefore, 
if an alien friend come into England, and commit treaſon, 
the indictment ſhall be contra ligeantie ſus debitum, 
7 Co. 4, 5» 0+ ; | » yo 
But ligeance is rectprocum ligamen, quia ſicut ſubditus te- 
netur ad obedientiam, ita rex tenetur ad protettionem. Thus, 
an alien enemy, if he comes into the reaim, does not 
owe any allegiance, and cannot be i::dicted for treaſon ; 
but ſhall be puniſbed by the-martial law. #7 Co. 5, 6. | 
By the antient law in the time of King Arthur, and 
efterwards- revived in the tire of Kin;zz Zdgar, every man 


ſworn to the King in the tourn, or in the leet. Co. Lit, 


By the ſtatute x 1. c. 1. /. 19. Every archbiſhop, biſhop, 
and other eccleſiaſtical perſon and officer, and every, judge, 
juſtice, mayor, and other temporal officer, and every per- 
ſon, who has fees or wages of the crown, ſhall take the 
oath of ſupremacy and fidelity, therein declared and ſet forth. 

And by ſe. 24, 25.- Every perſon, before he ſue li- 
very, or ouſter ie main, do homage, ' be reccived into the 
Queen's ſervice, take orders, or any degree in the Uni- 


y the ſtat. 5 Eliz.c. 1. /. 5. Every ſchoolmaſter, publick 
or private teacher of children, bencher, utter barriſter, 
antient of any houſe of court, principal of any inn of 
Chancery, attorney, prothonotary, philizer, ſheriff, eſ- 


at Common law, or other Jaw, ſhall take the ſaid oath, | 
Vor. I. | | 


of them, in their open halls : 


AL L 


By the ſtatute 3 Fac. 1. c. 4. the oath of allegiance is 
preſcribed. 

And by the tat, 7 Fac. 1. c. 6. All perſons above 18, 
of whatever ſex or degree therein intended, ſhall take it, 
VIZ, —_ archbiſhop and biſhop, before the lord chan- 
cellor or lord keeper : | 

An eccleſiaſtical judge or officer before the archbiſhop, 
bg or ordinary of the dioceſs, where he exerciſes his 
office : 

Every perſon of, or above the degree of a baron or ba- 
roneſs, and all of the privy counci], and the preſidents of 
Wales, and the North, before four of the privy council, 
of whom the lord chancellor, treaſurer, privy ſeal, or 
ſecretary to be one ; or, if above thirty miles from Lone 
don, before the biſhop of the dioceſs, or ſuch whom the 
lord chancellor, or lord keeper, by dedimus pote/latem 
ſhall authorize : Joc 


The ſervants of the King, Queen, or Prince, &c, be- 


or other officers of juſtice, or who receive a fee of the 
King, before the lord chancellor or lord keeper ; treaſurer, 
admiral, warden of the c:nque ports, chief juſtice of B. R. 
or C. B. juſtices of aflize in the county where they reſide, 
or other whom the lord chancellor or keeper ſhall au- 


 thorize ; 


Mayor, or other chief officer of a corporation, before 


under officers, and every freeman of a corporation, before 
the chief officer in the open hall : 


the houſe in every parliament, before the lord ſteward, 
or his deputies : | | 

Maſter of the ordnance, lieutenant of the tower, and 
mint waſter, the four principal officers of the navy under 
the lord admiral, before lord chancellor, or lord keeper 
or lord admiral ; and all officers, &c. of the tower, be- 
fore the lord lieutenant of the tower : | 

Vice-admirals, captains, and ſoldiers in the King's 


navy : | 

An parfanc having the charge of forts, &c. captains 
of ſoldiers within the realm, before juſtices of afliſe, or 
two juſtices of peace : BE Not 

Doctors, advocates, and proCtors of the Civil law, and 
their clerks, before the biſhop of the dioceſs where they 
reſide : 

All who ſue livery, or ou/ter le main, before the ma- 
ſer or ſurveyor, or attorney of the court of wards, in 
open court : h 

Serjeaats at law, ſervants to the judges, and officers in 


baron : 

All ſubjets in inns of court, and principals and trea- 
ſurers of inns of Chancery, before the benchers or readers 
of the ſaid houſes : And all admitted into inns of Chancery, 
before the principal, or treaſurer, and antients, ,or four 


Prothonotaries, filizers, officers, attornies, and chief 


ſame court: _ | | 
Clerks of Chancery, and all officers of Chancery, before 

the maſter of the rolls, or two maſters in Chancery : 
Parſons, vicars, and curates, and others in_ orders, 


ſchoolmaſters, and uſhers, before the biſhop of the digceſs, 


or ordinary, in open court : : 

Vice chancellors of both Univerſities, heads of colleges 
and halls, proftors and beadles, before the ſenior maſter 
in convocation : And others promoted to any degree, be- 
fore the vice- chancellor in the congregation houſe : All 
fellows and ſcholars of houſes, before the head of ſuch 
houſe, in the open hall : WY | 

DoRors of phyſick, who are admitted into the college 
of phyſicians, by the preſident of ſuch college, 

By the flat. 25 Car. 2. c. 2. all perſons admitted into 


lary, fee, &c. by patent, or grant from the Crowng or 
have any place of truſt, or in the navy, or ſervice in the 
houſhold of the King, or Duke of York, ſhall take the 


fore the lord ſteward, &c. judges, juſtices of peace, ſheriffs, 


ſuch who adminiſter the oath of office : Aldermen, and 


All of the houſe of commons, before their entry into 


ſhips, before any two of the ſaid principal officers of the 


Serjeants Inn, before one of the chief juſtices, or chief 


clerks of any court of record, before the judges of the 


any office, civil or military, or who ſhall receive any fſa- | 
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(aid oaths of ſupremacy and allegiance the next term, or 
at the next quarter ſeſſions of the place were he reſides. 
* By theftat. 1 /V. & MM. c. 8. all perfons, required to 


take the aforeſaid oaths, ſhall inſtead thereof take the 
oaths thereby preſcribed. 


By the /tat. 7& 8 7P. 3. c. 24. all, who ſhall a as 


ſerjeant, counſellor, barritter, advocate, attorney, ſolli- 
citor, proctor, clerk, or notary, not having before taken 
the ſaid oaths, ſhall incur a premunire. 

By the /lat. 13& 14 I/. 3. c. 6. and 1 Arn. c. 22. 
all in office, &c. (as by the /tat. 25 Car. 2. c. 2.) and 
all eccleſiaſtical perſons, members of colleges and halls in 
either univerſity, of the foundation, (being 18) all teach- 
ing pupils in the univerſity or elſewhere, ſchoolmaſters, 
uſhers, teachers of ſeparate congregations, all who act as 
ſerjeant, &c. (as by the fat. 7 & BWV. 3. c. 24.) ſhall 
take the oath of abjuration in three months after admiſ- 
fion to ſuch place, or praQtice, in one of the courts at 
Weſtminſter, or at the quarter ſeſſions of the place where 
he reſides, or at the next term or quarter ſeffions, tho 
after three months. 


By the flat. 6 Arn. c. 14, and 8 Ann; c 1 5. all of | 


ficers, civil and military in Scotland, ſhall take the oaths 
of allegiance, aſſurance, and abjuration in the courts of 
ſeflion, juſticiary, or Exchequer of Scot.and, or quarter 


ſeffion there ; or in Chancery, B, R.C. B. or Exchequer 


in England. | ; 
| By the /fat. 1 Geo, 1. c. 13, all perſons in office, &c. 
(as by the/tat. 1 Ann. c. 22.) conſtables, writers in Scot- 
land, being in London, or Weſtminſter, or thirty miles di- 
ſtance on the firſt day of Aichaeimas term, ſhall take the 
oaths in Chancery, B. R, C. B, or Exchequer the ſame 
term, or otherwiſe before the 23d of Fanuary, at the 
uarter ſeſſions of the place where he ſhall refide on the 
fiſt of December 1715 ; and all who come after into of- 
fice, &c. ſhall do fo in three months. | 

By the fat. 2 Geo. 2. c. 31. it is ſufficient, if any 
take the oaths before the end of the next term, or before 
the next. quarter ſeſſions, tho' not within three months ; 
or if beyond ſea, within four months after return ; and 
all omiſſions before, are pardoned 

By the fat. 5 E1. c. 1. the biſhop may tender the oath 
of ſupremacy and allegiance required by 1 £1. c. 1. to any 
ſpiritual, or eccleſiaſtical perſon within his diocelſs, 

By the ft. 3 Fac. 1. c. 4. /. 13. the biſhop, or two 
Juſtices of peace may tender the oath of allegiance therein 
required to any convi&t, or perſon indicted for recuſancy, 
or who hath not taken the ſacrament twice the year paſt, 
and may examine on oath perſons unknown, who paſs 


through their county, and if they do not deny being re- 


cuſant, and having received the ſacrament, may (if not 


 noblemen or noblewomen) tender them the ſaid oath. 


And by je#. 41. of the ſame ſtatute, fix of the privy 
council, whereof the lord chancellor, treaſurer, or ſecre- 
tary of ſtate to be one, may tender to nobility. 

By the flat. 7 Fac. I. c. 6. ſed. 26. any of the privy 


- counci), or the biſhop of the dioceſs, may require any 


nobleman or noblewoman of 18 years of age, or any two 
juſtices of peace of the county or corporation, may re- 
quire any other perſon of that age, to take the faid oath : 
And, if any baron or baroneſs of that age be indicted 


or convicted for not coming to church, or receiving the 


facrament, three of the privy council, of whom the lord 
eh2ncellor, treaſurer, privy ſeal, or ſecretary, to be one, 
ſhall require ſuch oath : And, if any of that age, and 
under that degree, be ſo indifted or convict ; or, if the 
miniſter, ous. 4 and churchwardens, or any two of 
them, complain to a juſtice of peace where the perſon ſuſ- 
pected dwells, one juſtice of peace ſhall require it, 

But a conſtable, upon ſuch warrant, cannot break open 
2 houſe to take him. 12 Go, 131, 

By the flat. 17. & MM, c. 8. Perſons ſhall take the 
oaths there preſcribed, before thoſe enabled to tender the 
former oaths. - 

By the at. 7 & 8 JF. 3. c. 427. thoſe who may law- 
fly tender the oaths, may ſummon any to take the ſaid 
oaths. 

So by the fat. 1 Geo. I. c. 13, fe 10, two or more ju- 
Kices of the peace, or any appointed by the King by or- 


| 
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der in ptivy council, or by commiſſion under the greay 
ſeal, may tender the ſaid oaths to any they ſuſpeCt to be 
dangerous, or diſaffeCted to the government. + 
Sect. 11, By writing under their hands and ſeals the 

may ſummon any to appear before them at a certain time 
therein appointed, to take the ſaid oaths : Which ſum- 
mons ſhall be ſerved on him, or lett at his dwelling or 
uſual abode, with one of the family. 


| By the /tat. 11 Eliz. c. 1. he, who obftinately refuſes 


the oath there preſcribed, ſhall loſe, for his life only, 
every eccleſiaſtical or temporal promotion, or office, or 
_— " had at the time of the refuſal. | 

Dy the flat, 3 Fac, I. c. 4. ſet. 14. if a perſon re- 
fuſe the oath ade at ht teridered by the 
biſhop or two juſtices, or to be examined upon oath, 
{unleſs noble) they may commit him to goal without bail, 
'till next affizes or quarter ſeſſions, when the oath ſhall be 
again tendered, and if refuſed, the refufer (unleſs noble) 
INCUTrS a Pr@munire, 


A feme covert ſhall be committed only 'till ſhe takes 
the oath, | | 

And noblemen or noblewomen (other than feme covert) 
refuſing, when tendered by ſix of the privy council, incur 
| A Premunire. | 

By the /at, 7 Jac. 1. c 6. /. 26, 27. refuſers to take 
the oath duly tendered, ſhall be committed to goal with- 
out bail, by thoſe impowered to tender it, *till next aſ- 
ſfiſes, or quarter ſeflions, where the oath ſhall be again 
tendered, and a refuſal incurs a premunire, (except femes 
cavert, who ſhall be committed till they take it ;) and ſuch 
perſon is incapable of any office, &c. (being no office of 
-; Emmy or —_— function) or to pradtiſe the 

ommon law, phylick, ſurgery, or as apothecary, or 
other liberal ſcience, *till he __ ſuch oath, " og 

So he ſhall be committed for a refuſal, tho* he be a 
lord of parliament. 12 Co. 131. 

By the /lat. 25 Car, 2. c. 22, ſed. 4, 5. a perſon 
thereby required to take the oaths, who ſhall neglect or 
refuſe, ſhall be :p/o fads incapable of office, or employ- 
ment : And if he executes it after ſuch neglect, he forfeits 
on conviction 500. and ſhall be diſabled to ſue in any 
court of Jaw or equity ; to be guardian, executor, or ad- 
miniſtrator ; to take a legacy, or deed of gift ; or bear 
any office within the realm. 

By the /at. 1 Geo. 1, c. 13. ſed. 7. all, who refuſe to 
| take the oaths in the places, and at the times preſcribed, 
ſhall be ip/o fads adjudged incapable to enjoy their offices, 
or any profit appertaining to them ; and every ſuch office 
ſhall be void. 

And by ſe@7. 10, 11. any, who refuſes the oaths ten- 
dred purſuant to that a&t, or to appear at the time to 
which ſummoned, or at the next quarter ſeſſions, and 
there take the ſaid oaths, ſhall be adjudged a popiſh re- 
—_ convict, and to forfeit and be proceeded againſt as 
uch. | 

Allegiare, To excuſe, defend, or to juſtify by due 
courſe of law, $7 quis ſe velit allegiare ſecundum re- 
gis Weregilidum hoc faciat. Leges Alured, c. 4, =—— Alle 
giat ſe facinoris, that is, clear or purge himſelf of the 
crime objected to him. 1b. c. 16. Allegiare, 7. e. juxta 
legem fe a crimine, quo impetitur, liberare, Spelman. 
Cowel. ; | | . 

Aller-good, The word aller is uſed to give a ſuperla- 
tive ſenſe to the word added to it ; ſo aller-goed is the 
greateſt ggod. Cowel, | 

Alleviare, Signifies to levy or pay an accuſtomed fine. 
Some of our antient hiſtorians mention ſuch fines paid by 
perſons to their lords for redemption of their daughters, or 
for a licence to marry them. Brad. Pref. to Eng. Hit. 
Þ. 64. Cowel, | 

Allocation, ( Allcatio) In a legal feriſe is an allowance 
made upon account in the Exchequer ; or more properly a 
placing or adding to a thing, Corwel, 

Allocatione fatienda, A writ for allowing to an ac- 
countant ſuch ſums of money as he hath lawfully ex- 

ended in his office ; direted to the lord treaſurer, and 
Ln of the Exchequer, upon complaint made, Reg. 


| Orig. 206, 


Allocato 


AL 


Allocato comitatu, Is a new writ of exigent, allowed 
before any other county court - holden, on the former not 
being ful ſerved, or complied with, &c, Fitz. Evig. 
acdd.- | | 
27 tlodial, This is where an inheritance is held without 
paying any acknowledgement to any lord or ſuperior ; and 
therefore is of another nature from that which is feodal 
or beneficiary. It is derived from the Saxon a privative 
and leod, vaſallus, or rather leof, dominus, i. e. held with- 
out any burthen-or vaſlalage, or without a ſuperior. Al- 
Jodial lands are free lands, which a man enjoys without 
paying any fine, rent, or ſervice to any other. Cowel, 
See Alodium, | 

Alluginoſus, i. e. Mucidus. | ach 

Allmnninoz, (from the Fr. allamer, to lighten) Is uſed 
for one who coloureth or painteth upon paper or parch- 
ment ; and the reaſon is, becauſe he gives light and or- 
nament by his colours to the letters or other figures. 
The word is uſed in ſtat, x R. 3. c. 9, but we now call 
ſuch a one a limner. Cowel, 

Almaine rivets, Is a light kind of armour for a man, 
with ſleeves of mail, or plates of iron, for the defence of 
his arms : This may ſeem to have been the pattern of the 


| rocket, not long ſince in uſe among us, having looſe 


ſleeves, which the livery-cloaks of noblemens coachmen 


may alſo ſeem to imitate. Cowel. 


 Almanack, 1s part of the law of England, of which 
the court muſt take judicial notice ; per Hole Ch. J. 
6 Med. 41.——6 Mod. 81. Trin. 2 Am. B. R. in the 
caſe of Brough v. Perkins, S, P. by Helt Ch. J. and fois 
annas biſſextilis, and that it is the ſame in caſe of move- 
able feaſts, and the diverſity between them and fixed feaſts 
is ridiculous ; but the almanack to go by is that annexed 
to the Common-prayer book. — 3 Salk. 69. $8. C. but 
the ſame point does not appear The diverfity of fixed 
and moveable feaſts was condemned per tt cur. for we 
know neither the one nor the other but by the almanacks, 
and we are to take notice of the courſe of the moon. 
6 Med. 150, 160. Paſch. 3 Ann. B. B. in the caſe of 
Harvey v. Broad. —1bid. 196, S. C. and Holt Ch. J. 
ſaid, that at the council of Nice they made a calculation 
moveable for Eafter for ever, and that is received here in 
England,. and become part of the law ; and fo in the ca- 
lendar eſtabliſhed by act of parliament. 2 Salk, 626. 
þl. 8. 8. C. accordingly per cur. 

Whether the patent to the company of ſtationers for 
ſole printing of almanacks be good or not, fee to Med. 


IO9, ; 
Whether ſuch a day of the month was on a Sunday or 


\ Not, and ſo not a des juridicus, is triable by the country 


or the almanack, Dyer 182. pl. 55. 

It was ſaid that the court might judicially take notice of 
almanacks, and be informed by them ; and cited Ro- 
bert's caſe in the time of Lord Catline ; and Coke ſaid, 


_ thatſo was the caſe of Galery v. Banbury , and judgment 


accordingly. 1 Leo. 242. pl. 328. Paſch. 29 Eliz. B. R. 
Page v. Fawcett. Cro. Eliz. 227. pl. 12. S. C. and 
held that examination by almanacks was ſufficient, and 
a trial per pais not neceſiary, tho* the error afligned, 


_ v2, that the 16 Feb. on which day judgment was ſaid to 


be given, was on a Sunday, was an error in fact; and 
the judgment was reverſed, | 

Almaria, for Armaria, The archives of a church, a 
library, Omnia etiam ecclefie almaria confregit, chartas 
& frivilegia quedam igne cremavit, Gervaſ. Dorob. in 
Rich, 1." Cowel, Du Freſne. | 

Almner or Almoner, ( Thamſnarier ) An officer of 
the King's houſe, whoſe buſineſs it is to diſtribute the 
King's alms every day, He ought to admoniſh the King 
to beſtow his alms, eſpecially upon ſaints days and holy 
days ; and he is likewiſe to viſit the fick, widows that 
are poor, priſoners and other neceſlitous people, and to 
relieve them under their wants ; for which purpoſe, he 
hath the forfeiting of deodands, and the goods of fele's 
de ſe, allowed him by the King. Fleta, lib 2. cap. 22. 
The lord almoner has the diſpoſition of the King's diſh of 
meat, after it comes from the table, which he may give 
to whom he pleaſes ; and he diſtributes four pence in mo- 
ney, a twopenny loaf of bread, and a gallon of beer ; or 


34 0- 


inſtead thereof, three pence caly at the court pate, to. 


twenty-four poor perſons of the King's pariſh, to each of 
them that allowance, This officer is uſually ſome biſhop. 
Cowel, E cn : | | Ee” 

The almoner has not any intereſt, but is miniſter and 
has diſpoſition of the alms of the King durante bene-pla- 
cito ; and if the almoner commit mars Any and be attaint, 
this is no forfeiture of what is granted to him in the uſual 
form, but only during his life, yet the King may grant it 
at will without recital, becauſe it is a leſs eſtate than he 


has, and if he grant the goods and chattels of felo ds fe, 


he need not recite the grant of them made to the almo- 
ner, nor determine his will as to them. - 1 Rep. 50, | 

If a-felo de ſe is indebted to the King, ſuch debt ſhall 
” paid before the almoner ſhall diſtribute. Savil 60. 
þ1. 129. 


Almoine, See Auimone, and Frank-almoine. 


— Almonarium, Almonaria, Almeriola, A cup-board or 


ſafe, to ſet up cold and broken viRuals, to be thence di- 
{tributed for alms to the poor. This fort of repoſitory is 
in the northern parts ſtill called the aumbry, ambry, and 
ammery. ——— Nos dedimus tetam illam ſeldam waocatam le 
Huſe, cum ſchopts, ſolariis, flallis, ciftis, et almorietis cum 
omnibus ſuis pertinentits. Cart. 5 Rich. 2, Cartular, 
Hoſpital. $ S. Trinit. de Pontefrafte. M S.f. 44. Cowel. 

,. or Aelmesfeoh, Saxon, for alms money + It 
has been taken for what we call Peter pence, firſt given by 
Ina King of the JYe/t Sexons, and anciently paid in Eng- 
land on the firſt of Augu/t, It was likewiſe called rome- 
feoh, romeſcot, and Heorthpening. Selden's Hiſt, Tithes 
217» 


Almond, Amygdalum, Is the kernel of a nut, and no- 
ticed among merchandize, that are to be garbled, in /at._ 


I Fac. I. cap. 19, Cowel. 2 OM 0 
Almond-furnace, At the ſilver mills in Cardiganſhire, 

they have a particular furnace, in which they tmelt the 

flags or refuſe of the litharge not ſtamped, with char- 

_ oy. which they call the almond, or almond-furnace, 
owel, 

Almutium, A garment which covered the head and 
ſhoulders of pricits. Due/tvit epiſcopus iti quali habitu eſ- 
ſet ? Reſponſum ef, quad in tumca de Burneto et almutio 
fine cuculla. W. Thorn, 1330. Cowel. Du Freſne, | 

Alnage, (Fr. Aulnage ) _— the meaſure of an ell, 
or meaſuring with an ell, 

c 


properly a meaſure by the ell ; and the word zune in 
French ſignifieth an ell, An aulnager with us is a publick 
{word officer of the King's, whoſe place is to examine 
into the afliſe of all cloths, made throughout the land, 
and to fx ſeals upon them ; and another branch of his 
office is to collect a ſubſidy or aulnage duty granted to the 
king. He hath his power by /at. 25 Ed. 3. /l. 4. c. 1. 
and ſeveral other antient ſtatutes ; which appoint his fees, 
and inflict a puniſhment for putting his ſeal to deceitful 
cloth, &c. v:z. a forfeiture of his office, and the value. 
27 Ed. 3. 3 R. 2. But there are now three officers 
belonging to the regulation of clothing, who bear 


the diſtinct names of ſearcher, meaſurer, and aulnager ;. 


all which were formerly compriſed in one perſon, 4 Inſt, 
3t. And becauſe the ſubjects of this kingdom ſhould not 
be abuſed, an office of ſearching is eſtabliſhed by a& of 
parliament. Cowel. | El 

Alne, A river in Northamberland: | 

Alnetum, A place where aiders grow ; of a grove of 
alder trees : Alnetur et ubs alni arbores creſcunt. Unum 
pomarium, et unum alnetum, et unum ſokemannum, et decem 
libratas terre. Pat. 16 Hen. 3. par. 1. m. 8, It alfo of- 
ten occurs in Domeſday. | | 

Alodium, Signities a manor, and al/fidarii or alidarii, 
the lords of the ſame manor. The old tranſlation of the 


Saxon laws uſeth this word for boackland. And alcacii, or 


rather alodacii, for them that hold -boeckland or charter- 
lands, Quando moritur alodarius, rex inde habet releug= 
tionem terre, &c. Domeſday, Rent. and Coke's Tnſi. fo, 
1 & 5, Cawel, See Fee, | 

Aloverium, A purſe. This word is mentioned in 
Fleta, lib, 2. 6, 82. par. 2 Ovwel, | 


Altarage, 


tis uſed in flat. 17 Ed.g. 
Ws. 7 | 
| Alnager, or Aulnager, (Fr. auneur, Lat. ulniger) Ts 


_ mer ap IT mag PIR - - nn a 
_— Ro REIN OCR II NE aaa ———— 2/25 up atepaetind 


F 
f 
j 
i 
| 
| 
n 


” 
ones. $f" 


—_—_— 
PR "7 n 


pre 


I To ata, Femeennen moeeng 


- ND 
rn et ORE; 
- oy. A, oh a ld 


A M B 


Altarage, (Altaragium) The offerings made upon the | 
altar, and alſo the profit that ariſes to the prieſt by reaſon 
of the altar, obventio altaris, Godol, Repert. Can. Introd, 
þ. 51. Mich. 21 Eliz. It was declared in the Exchequer, 
that by altarege is meant tithes of wool, lambs, colts, 
calves, pigs, chickens, butter, cheeſe, fruits, herbs, and 
other ſmall tithes with the offerings due : The caſe of the 
vicar of J/e/# Haddon in Northaniptonſhire. But the word 
altarage at firſt is thought to ſignify no more than the ca- 
ſual profits ariſing to the prieſt, for the peoples volun- 
tary oblations at the altar ; out of which a portion was 
aſſigned by the parſon to the vicar : Since that our par- 
ſons have generally contented themſeves with the greater 
profits of glebe, and tenths of corn and hay ; and have 


left the ſinall tithes to the officiating prieſts : And hence 


it is that vicarages are endowed with them. Termes de la 
ley 39. 2 Cro. 516——Vicarius de Tickill ad ſuſtenta- 
tionem ſui habeat totum altaragium, ta quod nome alta- 
ragii contineantur omnes obventiones, decime et proventus iþ- 
fous eccleſie de Tickill, exceptis decimis bladi, legumints et 
feni, et terris ad diftam eccleſiam pertinentibus, &c. ordina- 
tio Walteri archiep. Ebor. An. Dom. 1249. Vicaria in ec- 
clefia ſanfti Martini de Stampford con/i/itt in toto altaragio 
difte eccleſie. Monaft. 2. tom. 88. 3 tom. 139. 

It ſeems to be certain, that the religious, when they 
allotted the altarage in part or in whole to the vicar or ; 
chaplain, did mean only the cuſtomary and voluntary of- ' 
zrings at the altar, for ſome divine office or ſervice of. 
the prieſt, and not any ſhare of the ſtanding tithes, whether 

Hal or mixt. Kenn. Paroch. Antiq. Gleſ. | 
In the caſe of Franklyn and the maſter and brethren of 
St. Croſs, T. 1721, it was decreed, that where altara- 


 gium is mentioned in old endowments, and ſupported by 


uſage, it will extend to ſmall tithes, but not otherwiſe. 
Bunb. 79. | F 

It CS probable, that the greateſt annual revenue 
by alters, if not by-altarages in any one church within 
this realm, was in that of St. Paul's London. For when 
the chantries were granted to King Henry 8. whereof 
there were 47 belonging to St. Paul's, there were in the 
ſame church at that time no leſs than 14 ſeveral altars. 
And altho' they were but chantry prieits that officiated at 
them, and had their annual ſalaries on that account, di- 
ſtint from altarages in the proper ſenſe of oblations ; yet 
in regard theſe annual profits accrued by their ſervice at 
the altar, they may not improperly be termed penſion 
eltarages, tho' not oblation altarages, God. Titrad, p. 51. 

Altecation, ( Alteratro) Is a changing of a thing : And 
when witnefles are examined upon exhibits, &c. they 
are to remain in the office, and not to be taken back into 
private hands, by whom they may be altered. Zach, 
Alto et baflo, By this is meant the abſolute ſubmiſſion 
of all differences, great and ſmall, high and low. Pateat 
7 per preſentes quod Willielmus T. de Y. et Tho- 
mas G. de A. poſuerunt ſe in alto et baſlo .in arbrit: i0 
guaiuir hominum, Viz. — de quadam querela pendente, &c, 
£t predifti quatuor homines judicaverunt, &c, Dat. anno 
2 Hen. 5, Cowel, Du Freſne. A pas 

Amabpy, vel Amvabir, A cuſtom in .the honour of 
Clun, belonging to the Earl of Arundel : Pretium virgi- 
nitatis domino ſelvendam, LL. Eccl. Gul. Howeli Dha, 
regis Walliz. Puella dicitur eſſe deſertum regis, & 8h hac 
regis ot de ea amvabyr habere. This cuſtom Henry Earl 
of Arund:l releaſed to his tenants, anno 3 & 4 P.& M. 
by the name of the cuſtom of amabyr and chevage, See 


Amayi, Enamel. —— 4 cuppa rubea de Samy bene 
brudata imaginibus in tabernaculis, cum uno nouche nobili de 
argento cum ſolutione protratia in amayl ſaphyri coloris, 
Hiſtor. Elien, apud Whartoni Angl. Sac. p. 1. p. 642.— 
Prior Elienfis contulit altari unum dorſale magnum, et duas 
pelves argenteas nobiles et puleras quarum labra ſunt per gyrum 
deaurata, et in fundo amayl inſertt mm opere artificioſo, 
Ib. p. 649. Cowel. | | 

Ambactus, A ſervant or cltent. Du PFreſre. | 

Ambalſadoz, or Amhalſadour, [Ambaſagveur, French ; 
embaxader, Spaniſh. It is written differently, as it is ſup- 
poſed to come from the French or Spaniſh language ; and 
the original derivation being uncertain, it is not cafy to 
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ſettle its orthography. Some derive it from the Hebrew 
"Was to tell, and yt, a meſſenger ; others from am. 
battus, which, in the old Gauliſh ſignified a ſervant : 
whence ambaſcia in low Latin, js found to ſignify ſervice, 
and ambaſciator, a ſervant ; others deduce it from am. 
bacht, in old Teutonick, ſignifying a government ; and Tunius 
mentions a poſlibility of its deſcent from arafaww ; and 
others from am and ad, and baſſus, low, as ſuppoſing 
the act of ſending an ambaſſador, to be in ſome fort a; 
act of ſubmiſſion. All theſe derivations lead to Write 
ambaſſador, not embaſſadir.) A perſon ſent in a publick 
manner from one ſovereign power to another, and ſup. 
poſed to repreſent the power from which he is ſent. The 
perſon of an ambaſſador is inviolable. Ambaſſador is, in 
popular language, the general name of a meflenger from 
a ſovereign power, and ſometimes, ludicrouſly, from 
common perſons. In the judicial and formal language, 
it ſignifies particularly a miniſter of the higheſt rank re- 
ſiding in another country, and is diſtinguiſhed from an 
envy, who is of leſs dignity. TFohnſon. 

An ambaſſador is a perſon ſent by one ſovereign prince 
to another, to tranſact in the place of his ſovereign, ſuch 
matters as relate to both ſtates, 1 New Aby. 85. 

An ambaſſador and agent are the ſame thing, if we 
conſider only the funCtion of their charges : Only in this 
they differ ; an agent bath charge to repreſent the affairs 
only ; but an ambaſſador ought to repreſent the greatn;s 
f ts maſter, and his affairs, Molloy de Fure Maritims, 

* 2, th, 10, ſea, I, 

Ambaſſadors are in two capacities, either ordinary or 
extraordinary : "The ordinary ambaſſadors, are thoſe who 
are commanded to reſide in the place whither ſent, unleſs 
they receive letters of revocation ; and as the time of 
their return is indefinite, fo their buſineſs is uncertain, 
_— out of emergent occaſions ; and commonly the 
protechon and affairs of the merchants is their greateſt 
care, The extraordinary are thoſe who are employed 
upon ſome particular great affairs, as condolements, or 
congratulations, or for overtures of marriage, &c, their 
equipage Is generally very magnificent and illuſtrious, and 
they may return without requeſting leave, unleſs there 
be a reſtraining clauſe in their commiſſion. /elhy ib, 


feet. 2. 


By the laws of nations, none under the degree of 4 
ſovereign prince can nominate or ſend any in that quality ; 
nor can any ſubje& ſend or receive any ambaſſador, be 


| he ever fo great; if a viceroy doth it, it is no leſs than 


high treaſon ; and fo it was declared when the Scots, in- 
conſulto principe, ſent Loudon and others, in quality of pri- 
vate commiſſioners, to treat with the French King Lewis 
the Thirteenth, in the name of the whole nation, for aſ- 
ſiſtance; the King would not admit or hear them. So 


did Queen Elizabeth when Chriſtopher Afſoville came 


into England in quality of miniſter of ftate, ſent from the 
Duke of Alva then governor of Flanders : She refuſed to 
admit him, /he not having any commiſſion or credentials 
from the King of Spain. It is true, the EleQtors and 
Princes of Germany have obtained the privilege of ſending 
and the reception of ambaſſadors ; but that is limited only 
to: matters touching their own territories, and not the 
ſtate of the empire. And ſo likewiſe the Hans towns may 
do the ſame ; for they claim the like privilege, they being 
free imperial cities, and partake of the ſame regalia, either 
by preſcription, or by grants from former emperors, whoſe 
neceſſities - forced them to part with ſuch royal flowers of 
the empire ; generally they: ſend for their ambaſſadors two 
perſons, one of great birth, and who hath been a ſoldier, 
to maintain decency ; and the other a doftor or lawyer, 
to regulate affairs with learning, and by the pen. oily 
tb, fect, 4. | | 


Stat, 7 Ann. c. 12. 4. D. 1708. 


An a& for preſerving the privileges of ambaſſadirs, and 
other publick miniſters of foreign Princes and States. 


SeR. 1. HEREAS ſeveral! turbulent and diferderly 
perſons, having in a moſl outrageous manne' 

inſulted the perſon of his Excellemy Andrew Arboonows 
| attiico!s 
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Mattueof, ambaſſador extraordinary of his Czariſh Maje/ly, 
Emperor of Great Ruſha, her Majs/ty's good friend and 
ally, by arreſting him, and taking him by violence cut of his 
mach in the publick /lreet, and detaining him in cuſtody for 
-veral hours, in contempt of the protection granted by her 
Majeſty, contrary to the law of nations, and in prejudice of 
the rights and privileges, whicl ambaſſadors and other publick 
miniſters, authorized and recerved as ſuch, have at all times 
leem thereby poſſeſſed of, and ought to be kept ſacred and in- 
violable ; Be it therefore declared, Wc. That all ations 
and ſuits, writs and procefles, commenced, ſued, or pro- 
ſecuted againſt the ſaid ambaſſador, by any perſon or 
perſons whatſoever, and all bail-bonds given by the ſaid 
ambaſſador, or afty other perſon or perſons on his behalf, 
and all recognizances of bail given or acknowleged in 
any ſuch aRtion or ſuit, and all proceedings upon or by 
retext or colour of any ſuch action or ſuit, writ or pro- 
ceſs, and all judgments had thereupon, are utterly null 
and void, and ſhall be deemed and adjudged to be utterly 
null and void, to all intents, conſtructions, and purpoſes 
whatſoever. | | 
$28, 2. And be it enacted by the authority aforeſaid, 
that all entries, proceedings, and records againſt the ſaid 
ambaſſador, or his bail, ſhall be vacated and cancelled, | 
Se. 3. And to prevent the like inſolences for the future ; 
Be it further declared by the authority aforeſaid, That all 
writs and proceſſes, that ſhall at any time hereafter be 
| ſued forth or proſecuted, whereby the perſon of any am- 
bafſador, or other publick miniſter of any foreign prince | 
or ſtate, authorized and received as ſuch by her Majeſty, 
her heirs or ſucceſſors, or the domeſtick, or domeſtick 
ſervant of any ſuch ambaſſador, or other publick miniſter, 
may be arreſted or impriſoned, or his or their goods or 
chattles may be diftrained, ſeized or attached, ſhall be 
deemed and adjudged to be utterly null and void to all 
intents, conſtructions and purpoſes whatſoever, 
Set, 4. And be it further enacted by the authority 
aforeſaid, that in caſe any perſon or perſons ſhall preſume 
to ſue forth or proſecute any ſuch writ or proceſs, ſuch 
perſon or perſons, and all attornies and folicitors proſe- 
suting and ſoliciting in ſuch caſe, and al officers executing 
any ſuch writ or proceſs, being thereof convicted, by 
_ confeflion of the party, or by the oath of one or more 
credible witneſs, before the lord chancellor or lord keeper 
of the great ſeal of Great Britain, the chict juſtice of the 
court of Queen's Bench, the chief juſtice of the court of 
Common Pleas for the time being, or any two of them, 
ſhall! be deemed violators of the laws of nations, and diſ- 


-  turbers of the publick repoſe, and ſhall ſuffer ſuch pains, 


penalties, and corporal puniſhment, as the 1aid Jord chan- 
ce!!or, lord keeper, and the ſaid chief juſtices, or any 
two of them, ſhall judge fit to be 19710ſed and inflicted. 
£:2, 5. Provided, and be it declared, that no merchant 
or other trader whatſoever, within the deſcription of any 
of the ſtatutes againſt bankrupts, who hath or ſhall put 
himſelf into the ſervice of any iuch ambaſſador or publick 
miniſter, ſhall have or take any manner of benefit by 
_ this at; and that no perſon ſhall! be proceeded againſt as 
having arreſted the ſervzit of an ambaſlador or publick 
miniſter, by virtue of this act, unleſs the name of ſuch 
ſervant be fit regiſired in the office of one of the princi- 
pal ſecretaries of ſtate, and by ſuch ſecretary tranſmitted 
to the ſheriffs of London and A7iddleſex- for the time being, 
or their under ſheriffs or deputies, who ſhall, upon the 
receipt thereof, hang up the ſanie in ſome publick place 
in their offices, whereto all perions may reſort, and take 
Copies thereof without fee or reward. 

Se. 6. And be it further enacted by the authority 
aforeſaid, that this a& ſhall be taken and allowed in all 
courts within this kingdom as a publick act ; and that all 
judges and Juſtices ſhall take notice of it without ſpecial 
pleading ; and that all ſheriff-. bailiffs, and other cfficers 
and miniſters ef juſtice, concrned in the execution of 
proceſs, are hereby required to have regard to this at, 
as they will anſwer the contrary at their peril, 


Vox. I. 


A MB 


[Adjudications upon the foregoing ſtatute.) 


| 


cution, as being an ambaſlador's ſervant, viz. his Englifh 
ſecretary ; and it was objected, that he did not lie in the 
houſe ; and the words of 7 Ann. c. 12. are domeſlick ſcr- 
vant : Sed per curiam, The nature of his employment re- 
quires his attendance at the houſe, and it is not neceflary 
he ſhould lie there; and the general words all writs and 
proceſſes ſhall be void, take in this caſe; and therefore the 


execution mult be ſet aſide. 2 Strange _  - 
1 Geo, 2. B. R. ea ERIN 4 


| 4 Geo. 2. IVidmore v. Alvarez: In the caſe of the 


French ambaſſador, it was ruled, that the perſun necd 
_ lie in the houſe, but he muſt do ſome actual ſervice 
there. 

Rule upon hearing counſel of both ſides was made, to 
diſcharge the defendant out of execution, by virtue of 
the ſtatute of 7 Anz. c. 12. it being made appear to the 
court, that he was a domeſtick ſervant of the envoy from 
the Eleftor Palatine, viz. his ſecretary, and that all the 
ſteps preſcribed by the a&t were purſued, May 25, 1728. 
Ld. Raym. 1524. Eaſt. 1. Geo, 2. gs 

The defendant was ſecretary to the reſident from Venice, 
but yet was taken in execution ;, accordingly upon affi- 
davit from the reſident that he was ſo, and that his name 
was entered in the Duke of Newca/tle's office, tho' it was 
not tranſmitted over to the ſheriff of Middleſex at the 
time he was arreſted, but a few days after ; and upon 
athdavit that he offered to ſhew his teſtimonial to the 


diſcharged him, notice being given of the motion. Bar- 
nardiſt, Rep. in B. R, Mich. 2 Geo. 2, _ J 

On rule to ſhew cauſe, why the defendant ſhould not 
be diſcharged out of cuſtody, being a ſervant to an: am- 
baſſador, Mr. Reeves ſaid, that the words of the affidavit, 
upon which the rule was made only were, that he, was 
hired in quality of a domeſtick ſervant to the ambaſlador, 
and did what ſervice he required of him: But he objected, 


baſlador in the capacity he was hired in ; and beſides he 
ſaid, the defendant has ſtiled himſelf apothecary. in the 
afhdavit ; and by an expreſs clauſe in the at, which gives 
proteCtion to ambaſſadors ſervants, no one 1s intitled to 
ſuch proteCtion, who is liable to an aCt of bankruptcy. 
The attorney general on the other fide ſaid, that by the 
defendant's ſtiling himſelf apothecary, it does not appear 
that he was any thingy more than a journeyman, and in 
ſuch caſe he would not be liable to become batrikrupt 


affidavit was certain enough. But the court ſaid, It was 
neceſlary that the defendant ſhould have'ſworn, that he 
actually ſerved in the capacity he was hired ; and upon 
that diſcharge the rule. Barnard, Rep. in B, R, 4 
Geo, 2.7 IM 5 RS ESIP, 
The defendant was arreſted, and held to ſpecial bail, 
and moved to. be diſcharged on producing a certificate 
from the French ambaſſador, that he was his maſter of 
horſe, It appeared that he was a trader, and-ſuch a one 
as a commilſion of bankruptcy might iffue againſt ; and 


289. i | NO, ee 
Upon a motion to ſuperſede a proceſs againſt the defen - 
dant, upon the ſtatute 7 Ann, as being in the ſervice of a 
foreign ambaſſador; the. court held, that to be a privi- 
leged ſervant within the a&t, it 1s not required that the 
party actually live in the ambaſlador's houſe ; . but-neither 
is it enough that the party be regiſtred in the ſecretary's 
office as a Evite - but when he comes for the benefit of 
the a, he muſt ſhew the nature of his ſervice, that the 
court may judge, whether he be a domeſtick ſervant 
within the meaning of the aC&t of parliament. In this 
caſe, it was objected againſt the defendant, that he was'g 
trader, and ſo expreſly excluded from privilege by the 


| Ratute : To which Mr. Solicitor general, who was coun- 


ſe] for the defendant, anſwered, that by traders within 


| this at, muſt be underſtood ſuch as may have the benefit 


| Cc of 


Strange moved to diſcharge the defendant. out of exe- . 


officer, and that he reajly exerciſed the office, the court 


that it was not ſworn, that he aCtually ſerved the am- 


and as to the other objection, he ſubmitted it, that: the 


ſo the court diſcharged the as" to ſhew caule. 2 Yin, 
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of the ſtatutes concerning bankrupts, which infants are 
not iatitled to, as it was determined in one 7/t/c4's 
caſe ; and that the defendant could prove he had exercited 
no trade ſince his full age. Fitzgib. Rep. 200. 
Defendant faid that he was a menial ſervant to the 
A-dlenburg ambaſſador. It was held that menial ſervants 
are not within the a& ; the words being dome/tich, or 49- 
m-:/tick ſervant, who are ſuch as are employed in and 


- about the houſhold affairs only. 


The defendant, a courier to the Spani/h ambaſſador, 
moved to ſtay proceedings. The plaintiff alledged the de- 
fendant was a trader. It was an{wered, the trade was ſo 
inconſiderable, that it could not amount to a bankruptcy. 
It was again replied, that a probable cauſe will make a 
bankrupt ; and it was further alledged, thet the defendant 
being no domeſtick, had no ſettled yearly wages; and that 
being regiſtered in the ſheriff's office was not material : 
So the court diſcharged the rule to ſtay proceedings. 
2 Vin. 288. Mich, 10. Ges. 2. | | 

A domeſtick of the Duke of Hoe!/tein, reſident here, 
was arreſted, and thereupon gave a bail-bond ; and it was 
moved upon this ſtatute to ſet the ſame afide ; all the 


terms required by the act being complied with, and there- 


upon the arreſt was ſet aſide, and the bait-bond vacated. 


| 8 Yn. 288. t 


A ſervant to the Genoeſe ambaſſador brought a bill in 
Chancery. It was moved that he ſhould not proceed, till 
he gave ſecurity by bond in 40/. penalty for payment of 

> of ſuit if awarded againſt him, in the ſame manner 
as where a plaintiff is beyond ſea; and a precedent was 
cited where a like order was made in the caſe of an ambaſ- 
ſador's ſervant plaintiff in this court, and dated 25 '7uly 
8 Ann. and it was ordered accordingly. 2 Yin. 288. 

Ambiderter, ( Lat.) One that can uſe his left hand as 
well as his right; or that plays on both ſides. But in a 
legal ſenſe, it is taken for a juror or embraceor, who 
takes money of both parties for giving his verdict ; and 
ſuch a one ſhall be impriſoned, never more be of ajury, 
and further puniſhed at the King's pleaſure, by ſtar. 
5 Ed. 3.c. 10. which is inforced and amended by 34 
Ed. 3. c. 8. 38 Ed. 3. ff. 1. c. 12. the latter enacting 
that a juror taking money ſhall forfeit ten times the ſum 
taken. See Crompt, Fuſt. 156. Fitz. Dectes tant”, 12. 
Raſt. 145. Regiſt. 188, See Dries tantum. 

_ Ambra, (Sax. Amber, Lat. Amphora) A veſſel among 
the Saxons : It contained a meaſure of ſalt, butter, meal, 
beer, &c. Leg. Ine Weſt Sax. Spelman. Du Frejne. 

Ambry, 'The place where the arms, plate, veſſels, and 
every thing which belonged to houſe-keeping were kept ; 
and probably the ambry at We/tminfler is ſo called, becaule 
formerly ſet apart for that uſe : or rather the aumonery, 
from the Latin Elemsſynaria, an houſe adjoining to an 
abby, in which the charities were laid up for the poor. 
Cowel Edit. 1727. 

Amenable, f r. Amener, to bring or lead unto) or 
amainable (from the Fr. main, a hand) fignifies tractable, 
that may be led or governed: And in our bocks it is 

commonly applied to a woman that is governable by her 
huſband. Cowel Edit, 1727. 

Amendment, and Jeofkails. Amendment, emendatis, 
Signifieth in our common law a correction of an error 
committed in a proceſs, and eſpied before judgment, and 
ſometimes after the party ſeeks advantage by the error. 
Cowel. Termes de la ley. Bro. tit. Amendment, But if 
the fault be found after judgment given, the party that 
will redreſs it, is driven to his writ of error. Cowe!, 


_ Bre. tit. Error, 


 Feefail is a compound of three French words, F ay 
Faill, that is, I have failed, ego lapſus ſum, andin a legal 
ſenſe denotes an overſight in pleading; or a jeofail is, 
when the parties to a ſuit have proceeded to iſflue, and this 
pleading or iſſue is ſo badly pleaded or joined, or the pro- 
ceedings fo defective, that it will be error if they proceed : 
then ſome of the ſaidparties might by their counſel ſhew 


it to the court, which occaſioned many delays in ſuits, 
Cowel, n 


| 
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Urr'er this hal is conficered, 


1. Amendment at Common law. | | 

2, Statutes comer nn amendment and je;7a:!. 

3. Original ard judicial writs eminauti:, ard not ameni- 
able, 

4. Declarations and rolls amendable, and 1:t amendalic, 

5. Records ard polteas amendable, and nit amondable, 

6. 1ſſurs, verdicts and judoment, Gn + dabie, and na 
ame-naable, | | : 

Fines and recoveries amendable, and nit ametiduvle, 

[ndifttments amendable, | 


© WW 


1. Amendinent at Common law. 


At Common law there was little room for amend- 
ments, which appears by the ſeveral ſtatutes - of amend- 
ments and jeofails, and likewiſe by the conſtitution of the 
courts ; for, ſays Britton, the judges are to record the pa- 
rols [or pleas] deduced before them in judgments ; alſo, 
ſays he, {4. 1. granted to his juſtices to record the pleas 
pleaded before them, but are not to eraſe their records, 
nor amend them, . nor record againſt their inrolment, 
nor any way ſuffer their records to be a warrant to juitily 
their own miſdoings, nor that they eraſe their words, nor 


amend them, nor record againſt their inrolment, This 


ordinance of Ed. 1. was fo rigidly obſerved, that when 
Juſtice Ingham, in his reign, moved with compaſſion for 
the circumſtances of a poor man who was fined 1 3s. 44, 
erazed the record, and made it 6s. 84, he was fned 809 
marks, with which a clock-houſe at /72/tmin/ter was built, 
and furniſhed with a clock ; yet notwithitanding there 


were ſome caſes that were amendable at Common law; 


and out of this general rule there are the following ex- 
ceptions. = | 
Firſt, All miſtakes were amengdable the ſame term, be- 
cauſe it is a roll of that term, and fo in the breaſt of the 
court during the whole term ; and even a new roll might 
be brought in the cauſe, and conſequently the ſame roll 


may be amended. 8 Co. 157. 1 Salk. 49. 6 Med. 274. 


Secondly, That part of the count which records the writ 


was amendable at Common law, though of a ſubſequent 


term, as South, for Southanipton, without a tittle or daſh, 
was amended at Common law ; becauſe the recording of 
the writ was ſurpluſage, and by the law which conſtitutes 
the court, the judges were not to record againſt a former 
record, 8 Co. 156. b. 7 Hen, 6. 45. Vide Cro. Car. 144. 

Thirdly, An eſloin, if the plaintiff's name was miſ- 
taken, or if an efloin was mace as guardian, when there 
Was no guardian in the writ ; this was amendable at Com- 


mon law, becauſe ſuch an effoin was contrary to the 


writ, and conſequently an inrolment of it would contra- 
dict a former record. 2 Hen. 4. 4. Fitz. Amendment 
7, 61. Bro, Amendment 26. | | 
Fourthly, Continuances could be amended at Common 
law ; as wheite A, brought a bill againſt B, who vouched 
C. who entered into warranty, and pleaded to iflue, 4 
venire facias, and a jurat' inter A. and B, were put in 
which jurat' ought to have been between 4. and C. and 
becauſe it appeared by the record of the ifſue, and the 


award of the vere facias, and the v:11:2 itielt, that 


the jurat' ought to have been between 4. and C. this 
was amended ; otherwiſe it would be an inzo!ment againſt 
a former record. 6 Ed. 3. 25, Fits, Amendinent 73. 
8 Co. 156. b. 1 Ri. Abr, 199, G. H. C. P. 199. 
Fifthly, In the cale of the King they amended the 
writ, where the fault was in the form; as in a quare 


impedit brought by the King, the writ was prejentire 10- 


ſtead of praſentare ; and it was amended ; tor it could not 
be intended that the original inſtitution of the court was 
to deſtroy or leſſen the prerogative of the King. 8 C2. 
156.5; 42. £d:::3- 0. 
No original writ was amendable at Common. law. 
Ld. Raym. Rep. 565. Arg. | 
An original writ was not amendable at Common law 
in the caſe of a common perſon ; but in caſe of tae King 
il 
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in quare impedit, where the writ was preſentere for fra- 


ſentare, it was amended, and the defendant awarded to 


er. $8 Rep. 156. b. | 

ey Hd wg 5 cri law might be amended 7m cvil 
caſes was at Common Jaw amendable in criminal caſes, 
and ſo it is at this day ; reſolved by Hit Ch, J. Powell 
and Pows J. 1 Salk. 51. pl. 14. | 

Tho' miſawarding of proceſs on the roll might be amended 
at Common law the /ame term, becauſe it was the act of 
the court ; yet if any clerk at Common law iflued out an 
erronzous proceſs on a right award of the court, that was 
never amended in any cafe at the Common law. 1 Salk, 
© 1. pl. 14+ 
ST atutes of amendment extend only to pleadings of re- 
cord, therefore pleadings while in paper, are amendabie 


by the Common law. Anciently all pleas were ore tens at 


the bar ; and then, if any error was ſpied in them it was 
preſently amended. Since that cuſtom is changed, the 
motion to amend becaule all in paper, ſucceeded in the 
room of it ; and it is a motion that the court cannot re- 
fuſe : But they may refuſe it if the party deſiring it refuſe 
to pay cots, or the amendment defired ſhould amount ro 
a new plea. 10 Mod. 88. | 


2, Statutes concerning amendment and jofail. 


The conſtitution of Ed. 1. before mentioned, was 


found to be oy inconvenient, becauſe the court being 


tied down ſo {triAly not to alter their records after the 
firſt term, was found very inconvenient, and many. judg- 
ments were reverſed by the miſpriſion [or neglect] of their 
clerks in proceſſes ; to remedy which inconvenience the 
following | whore was made. | ; 
Stat. 14 Ed. 3. c. 6. It 1s aſſented, that by the miſ- 
prifion of a clerk in any place whereſoever it be, no proceſs 
ſhall be adnulled or diſcontinued, by miſtaking in writing one 
ſyllable, or ane letter too much or tao little ; but as ſoon as 
the thing 1s perceived, by challenge of the party, or in other 


. manner, it ſhall be haſlily amended in due form, without 


giving advantage to the party that challengeth the ſame, be- 


cauſe of ſuch __ 
t 


Challenge of the party] In Ld. Raym. Rep. 669. Paſch. 
13. 3. it was ſaid arguendo that theſe words, challenge 


of the party, muſt be underſtood of a demurrer ; but Hol! 


h. J. contra, that challenge of the party is for arre/t of 
judement. 1 Salk. 50, pl. 11. 


In detinue of three writings, one of the writings was 


emitted in the continuance, It was held that all the pro- 


ceſs was diſcontinued notwithſtanding this ſtatute, which 
enacts the proceſs ſhall be amended. 8 Rep. 157. 4. cites 
15 Ed, 3. Amendment 158. 

In precipe quod reddat by John Martel of Sleford, they 
were at iflue, and 7 the venire facias Sleford was omitted, 
and the jury paſſed for the demandant ; and this matter 


_ was alledged in arreſt of judgment; and it was amended 


by the ſtatute of the 14 E. 3. Br. Amendment, pl. 50. 

C:/inage of the manor of Tybynry-Brooke, and the writ 
was of the manor of Tybynry, and (Brooke) was left out, 
and the opinion was, that it may be well amended, and 
yet the ſtatute ſays, where a ſyllable or letter is too much 
or too liitle in a word, but if part of the word be want- 
ing, the word is wanting. Bro. Amendment, pl. 18. 

Miſprifion of the clerk, where he made writ of exe- 
eution of 100 pounds, whereas the roll was but 100 marks ; 
and per Thorpe : The plaintiff ſhall not have it, but tilh 
100 marks are levy'd. Bro. Amendment, pl. 25. EF 

By this ſtatute the juſtices had liberty, on challenge of 
the party, to amend the proceſs where the clerk had mif- 
taken one ſyllable or letter, and the judges afterwards 
conſtrued the ſtatute ſo favourably, that they extended it to 
a word ; but they were not fo well agreed, whether they 
could make theſe amendments as well after as before judg- 
ment ; for they thought their authority was determined by 
the judgment ; and therefore to put an end to the diver- 
lity of opinions by the following ſtatute, viz. 9 H. 5. c. 4. 
It is declared that the judges ſhall have the ſame power, 
as well after as before Tlmont, as long as the record in 
proceſs is before them. G1lb, Hi, C. B. 110, 
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Sat, g Hen. 5. c. 4. Jtercas it was ordained and ef 
ohjhed in the ſtatute made the fourteenth year of King Ed- 


the clerk in any place whereſaever it be, the proceſs of the 
plea ſhould nat be avoided or diſcontinued by miſlaking in wri- 
ting one letter or ſyllable too much or too little ;' but as fon 
as the thing 1s perceived, by chall-nge of the party, or in 
other manner, it ſhould hajtily be amended in a due form, 
without giving atlvantage to the party that thallengeth the 
fame becauſe of ſuch miſpriſion ; the King our ſovereign lotd, 
cmmſidering the diverſity of opinions which have been upon the 
Jaid flatute, and to put the thing in more open kn wedge, 
hath declared and ordained at this time, by authority of this 
preſent parliament, that the juſlices before whom ſuch plea 
or record is made, or ſhall be depending, as well by adjourn- 
ment, as by way of error, or otherwiſe, ſhall have power 
and autharity to amend ſuch record and proceſs, as afore is 
ſaid, according to the form of the ſame flatute, as well af- 
ter judgment given in any ſuch plea, record, or proceſs given, 
as before judgment given in any ſuch plea, record, or pro- 
ceſs, as long as the ſame record and proceſs is before them, 
in the ſame manner as the juſtices had power to amend ſuch 
record and proceſs before judgment given by force Md the ſaid 
ftatute made in the time of the ſaid King Edward, 
| This ſtatute is confirmed by ſtatute 4 Hen. 6. c. 3; with 
an exception, that it ſhall not extend to proceſs on out- 
lawry, or to records or proceſles in ales. But by 2 Sand. 
40. this laſt exception, and the like exception in 8 Hen. 6. 
c. 15. ſeem to be annulled by the ſtatute 27 Hen, 8. 
c. 26, by which it is enacted, that the laws of England 
ſhall be uſed, practiſed and executed in Wales. 

Though the foregoing ſtatutes gave the judges a greater 
power than they had before, yet it was found that they 
were too much cramped, having authority to amend no- 


ſignification, ſoas to comprehend the whole proceedings 
in real and perſonal actions, and criminal and common 
pleas, but confined it to the meſne proceſs and jury proceſs. 
8 Co. 157. a, And therefore to enlarge the authority of 
the courts, the following ſtatute, viz. 8 Hen. 6. c. 12. gives 
them power by them and their clerks to amend what they 
ſhall think in their diſcretion to be the miſpriſion of theit 
clerks in any record, proceſs, and plea, warrant of attor- 
ney, writ, panel, or return. Gb, H, C. B. 110. 
Statute 8 Hen. 6, c. 12. ſe. 1. * Our lord the King 
hath ordained and eſtabliſhed by the authority of this pre- 
ſent parliament, that for error aſſigned or to' be aſſigned, 
in any record, proceſs or warrant of attorney, original 


ſame raſed or interlined, or in any addition, ſubſtraftion, 
or diminution of words, letters, titles, or parcel of let- 
ters found in any ſuch record, proceſs, warrant of attor- 
ney, Writ, panel, orreturn, which raſtngs, interlinings, ad- 
dition, ſubtraction, or diminution, at the diſcretion of the 
King's judges of the courts and places, in which the faid 
records or proceſs by writ of error, or otherwiſe, be cer- 
tified, do appear ſufbetted, no judgment nor record ſhall 
be reverſed nor adnulled.” ct 

| Get. 2 © And that the king's judges of the courts 
and places in which any record, proceſs, word, plea, 
warrant of attorney, writ, panel, or return, which for 
the time ſhall be, - ſhall have power to examine ſuch re- 
cords, proceſs, words, pleas, warrants of attorney, writs, 
panels or return, by them and their clerks, 2nd to reform: 
and amend (in affirmance of the judgments of tuch records 
and proceſſes) all that which to them in their difcr-rion 
ſeemeth to be miſpriſton of the clerks in ſuch r.cord, 
proceſſes, word, plea, warrant of attorney, writ, panel, 
and return z except. appeals, indictments of treafon and 
of felonies, and the outlawries of the ſame, and the ſub- 
ſtance of the proper names, ſurnames, and additions left 
out in original writs and writs of exigent ; according to 
the ſtatute another time. made the firſt year of king 
Henry, father to our lord the King that now is, and in 
other writs containing proclamation ; ſo that by ſuch miſ- 
priſion of the clerk, no judgment ſhall be reverſed nor ad- 
nulled. And if any .record, proceſs, writ, warrant of 
attorney, return, or panel be certified deteCtive; other- 


| | wiſe 


ward the Third after the tonque/t; that for miſpriſton A | 


thing but proceſs, which they did not conſtrue in a large 


writ or judicial, panel or return, in any places of the - 
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wile than according to the writing which thereof re- | 


maineth in the treaſury, courts or places from whence 
they be certified, the Jarties in affirmance of the judg- 
ments of ſuch record and proceſs ſhall have advantage to 
alledge, that the ſame writing is variant from the ſaid 
certificate, and that found and certified, the ſame vart- 
ance ſhall be by the ſaid judges reformed and amended ac- 
cording to the firſt writing.” : : 

Set. 3. © Imbezilling of a record, whereby any judg- 
ment ſha!l be reverſed, is felony.” 

Sed. 4. * Provided always, that if any ſuch record, 
proceſs, writ, or warrant of attorney, panel, or return, 
or pargel of the ſame, be now, or hercafter ſhall be exem- 


plified in the King's Chancery under the great ſeal, and 
ſuch exemplification there of record inrofled, without 


any raſing in the ſame place in the exemplification and 
the inrollment of the fame, that another time for any 


error afligned, or to be afligned in the faid record, proceſs, 


writ, warrant of attorney, panel, or return, in any letter, 
word, clauſe, or matter of the ſame varying, or contrary 
to the ſaid exemplification and the inrollment, there ſhall 


be no judgment of the ſaid records and proceſs reverſed 


nor adnulled.” | 

There are only two ſtatutes of amendments, v1z. the 
14 Ed. 3. and 8 H. 6. thereſt are reckon'd to be ſta- 
tutes of jeofails, and not of amendments ; per Peawell }. 
1 Salk, 51. pl. 14. Mich. 3 Ann, B, R.in caſe of the 
Queen v. Tutchin. And 76:4. he held that the 
8 H, 6. was only to enlarge the ſubject-matter of 14. 
Ed. 3. and that 14 E. 3. extends only to proceſs out 
of the roll, v:z. writs that iſſue out of the record, and 
not to proceedings in the roll itſelf ; but that the 14 E. 3. 
extend not to the King, becauſe of theſe words (challenge 
of the party) and that the ſtatute 8 H. 6. has always been 
conſtrued in imitation of the act of Z4., 3. and the ex- 
ception in the ſtatute of 7. 6. was only ex abundant cau- 
zela ; and all judges and ſages of the law in all ages have 
taken it not to extend to the crown ; and the cafes on 


the other ſide are not to be relied upon. 


Stat. 8 Hen, 6. c. 15. It is ordained and eſtabliſhed 


_ that the King's juſtices, before whom any miſprifion or 


default is or ſhall be found, be it in any records and pro- 
ceſſes which now be, or ſhall be depending before them, 
as well by way of error as otherwiſe, or in the returns of 
the ſame, made or to be made by ſheriffs, coroners, 


| bailiffs of franchiſes, or any other, by miſpriſion of the 


clerks of any of the ſaid courts of the King, or by miſ- 
prion of the ſheriffs, coroners, their cierks, or other 
officers clerks, or other miniſters whatſoever, in writing 
one letter or one ſyllable too much or too little, ſhall 
have power to amend ſuch defaults and miſpriſions accor- 
ding to their diſcretion, and by examination thereof by 
the ſaid juſtices to be taken where they ſhall think need- 
ful. Provided that this ſtatute do not extend to records 
and proceſſes in the ports of ales, nor to the proceſſes 


and records of outlawries, felonies and treaſons, and the 


dependances thereof.” | 

As theſe ſtatutes only extended to what the juſtices 
ſhould interpret the miſpriſion of their clerks, and other 
officers, it was found by experience, that many juſt cauſes 


-were overthrown for want of form, and other failings, 


not aided by this ſtatute, though they were good in ſub- 
ſtance ; and therefore the following ſtatute was made, 
Gild. H. CB. 141. | 

Stat. 32 Hen. 8. c. 30. © Foraſmuch as the party 
plaintiffs and defendants, in all manner of actions and 
ſuits, as well real as perſonal, at the Common law of this 
realm, before this time have been greatly delayed and 
hindered in their ſuits and demands, by reaſon of the 
crafty, ſubtile, and negligent pleadings of the plaintiffs 


or demandants, defendants or tenants, where any action 


or demand hath been ſued, had, or made, as well in mi- 
niſtring of their declarations at bars, as alſo in their re- 
plications, rejoinders, rebutters, joining of iſſues, and 
other pleadings, to the great hurt, delay, and hindrance 
of the ſaid plaintiffs or demandants, or to the vexation of 


the defendants or tenants ; inſomuch, that when the. iſſues | 
Joined in the ſame aCtions between the parties to the ſame, 
have been tried and found by the verdict of twelve or | 
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more indifferent perſons, for the ſaid plaintiffs or deman. 
cants, or for the tenants or defendants, and the juſtices 
ready to give judgement for the ſaid parties for whom the 
ſame iſlue was found, the ſame parties have been compelled 
by the courſe and order of the Common law of this realm 
atore this time, to replead, and the faid verdicts ſo given 
as is afore rchearſed, to be taken as void and of none ef. 
fect ; ſometimes becauſe the iſſues have been misjoined 
and jeofail, and ſometimes by taking advantages of the 
parties own miſpleading, or in the ourtving, miſconveying 
or diſcontinuing of proofs of any of the parties, and f;; 
divers other cauſes, the which is thought as well a great 
ſlander to the Common law of this realm, and to the mi. 
niſters of the ſame, as alſo a plain delay and hinderance 
unto the ſaid parties, in that they ſhould not have their 
judgments when the ifſue hath been found and tried as is 
aforeſaid, to their great coſts and charge : Be it there. 
fore enacted, &c. That from henceforth if any ifſue be 
tried by the oath of twelve or mote indifferent men, for 
the party, plaintiff or demandant, or the party, tenant 
or defendant, in any manner of action or ſuit at the 
Common law of this realm, in any of the King's courts 
of record, that then the juſtice or juſtices by whom judg- 
ment thereof ought to be given, ſhall proceed and pive 
judgment in the ſamez any miſpleading, lack of colour 
inſufficient pleading, or jecfaz!, any miſcontinuance, or 
diſcontinuance, or miſconveying of proceſs, misjoining 
of the iſſue, lack of warrant of attorney for the pany 
againſt whom the ſame iſſue ſhall happen to be tricd, or 
any other default or negligence of any of the parties, their 
counſe!lors or attornies, had or made to the contrary not- 
withſtanding ; and the ſaid judgments thereof, ſo to be 
had and given, ſhall ftand in full Rrength and force to all 
intents and purpoſes, according to the faid verdia, with- 
out any reverſal or undoing of the ſame by writ of error 
or of falſe judgment, in like form as though no ſuch de- 
fault or negligence had never been had or committed.” 
See?, 2, © Provided alway, and be it enaQted by the 
authority aforeſaid, in avoiding of errors, and other great 
inconveniences. that daily do fortune to ariſe and grow 
in the King's courts of record at H/e/imin/ter, through the 
negligence of attornies, becauſe they deliver not their 
warrants of attorney in ſuch ations and ſuits, whercin 
they be named attorney, according to the laws of this 
realm, that all and every ſuch perſon and perſons, which 
ſhall fortune hereafter to be attorney to or for any other 
perſon or perſons, being demandant or plaintiff, tenant 
or defendant, in any ation or ſuit at any time hereafter 
commenced or taken in any of the King's ſaid courts, and 
plead to any iflue in the ſame action or ſuit ; that then 


| the ſame attornies, and every of them, from time to time 


ſhall deliver, or cauſe to be delivered, his or their ſuffi- 
cient and lawful warrant of attorney, to be entred of 
record, for every of the ſaid actions or ſuits wherein they 
be named attornies, to the officer or his deputy, ordained 
for the receipt and entring thereof, in the ſame term 
when the ſaid iflue is entred of record in the ſaid court, or 
afore ; upon pain of forfeiting unto our ſaid ſovereign 
lord 10). ſterling for every default, for not delivering of 
the ſaid warrant of attorney.” | £2 
Seat, 3. ** And alſo further to ſuffer impriſonment, as 
by the diſcretion of the juſtices of the court for the time 
being, where any ſuch default ſhall fortune to be had or 
made, ſhall be thought convenient. | 


If any iſſue be tried by the cath of 12 men] See ſett. I. 
of the foregoing ſtatute, | 

A judgtnent by 1: dicit is not within the intent of the 
ſtatute of jeofails, which ſpeaks of verdiats ; for this ſhall 
not be faid a verdi ; for a verdi&t is that put in iſſue by 
the joining of the parties ; agreed per caur', Gold/. 49. 
pl. 9: Paſeh. 29 Eliz. 

judgment given upon a retraxit is not aided by 'the 

ſtatute of jeofails, as it would be if given on the verdict. 
Cro. Fac. 211, pl, 3, Mich. 6 Fac. 1. B. R. 

It aids not diſcontinuances after failure of record on 
nul tiel record pleaded. Cro, Fac. 303s 304+ fl. 5» Trine 
Io Fac, 1, B., R. |; 
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This ſtatute doth not help imperſe verdidts, Arg. 
a Len. 190. in pl. 245: cites this cale ; an information 
was brought againſt B. for entry into an houſe and 190 
acres of land in $. he pleaded Not gulity 3 but the jury 
found him guilty as te the 100. acres, but ſaid nothing as 
{0 the h5uj? 3 whereupon error was brought, and the judg- 
ment revericd ; ſays it was a great cafe argued in the. 
Exchequer, and was Brache's caſe ; and Coke, who cited 
it, ſai, that it was not a diſcontinuance, but no verdict 
for part. 

\n iſſue upon the vz et arms is not within the act; 
but it muſt be joined upon the ſpecial matter alledged, 
C +. Fac. 599g. vee 1 Saund. 81, 82. | 

it in replevin the plaintiff is nonſuit after evidence, 
and the jury aflz{s damages for the avowant, - this is no 
trial within the act; for the enquiry of the jury is only 
in nature of an office of inqueſt, Cro. El:z, 339. 


For the party plaintiff, or demandant} In treſpaſs againſt 
A. and B. A. pleads guilty, and B, confeſles the action, 
and writ of enquiry is awarded upon the roll, but aiter- 
wards, guzad B. there is no continuance entered, and at- 
terwards the iſſue is found for the plain:iff; admitting 
there 1s a diſcontinuance guoad B. yet it is aided by the 
ſtatute; for B. was party to the original, and is privy to 
the verdia, being liable to the damages. rt Co. 6. 6. 


Arg miſcontinuance, or diſcontinuance] If as to part, the 
defendant joins iflue, but ſays nothing as to the reft, and 
thi: illuc is ſound for the plaintiff, he ſhall have judgment, 
I1 C4: 6.6, 2. Leom: 194. 0 

1 iis extends as well to thoſe on the part of the plaintiff, 


\ as to the part of the defendant, 1 R/{. Rp. 161. 


Ditcontinuances after, as well as thoſe before verdict, 
are within this act. Cro. El'z, 489. Cro. Fac. $28. 
_ Difcontinuances are helped by the ſtatute, but not im- 
pertect verdicts. 2 Leon. 196, Cre. Eliz, 133. Godb, 


' $7. I LeV, $5. 


Mjconveying of proceſs] But if upon an information of 
perjury, the court awards a jubpena againit che detendant, 


_ this is not a miſconveying, but a difordeily procets, and 


not aided by the ſtatute. 1 And. 48. adjudged. Kelw. 
214. adjudged, and there ſaid, this is no more helped by 
the ſtatute, than if in egjeZment the court ſhould award a 
petit cape, or in a real aCtion a diſtreis or attachment ; 
for ſuch diſorders were never intended to be redreiled by 
the ſtatute, See Gro. Fac. 89, Where one proceſs does 
not warrant the other, So when a venzre 1s awarded 
to a wrong officer, and he returns it, and thereupon a 
trial is had, this is a miſ-trial, and not helped. 1 Zrownl. 
134. Cro. Eliz. 574, 586. 

But if there be any defe in an original], or in the 
return thereof, it is not helped by this act. Kelw. 207, 


Lack of warrant of attorney] Where the entry was, 
that the defendant ebtulit ſe per Higgens attor” ſuum, 
without thewing his Chriſtian name ; and it was argued, 
that it was helped by this ſtatute ; and in C70. El:z. 153. 
it was ſaid, that if there were any warrant of attorney, 
and his name appears, then it may be amended by it ; but 
for this vide x Roll, Abr. 289, 1 Leon. 175. and vide 
18 E/:z, c, 14. [which immediately follows] by which. 
a proviſion is made againſt the want of any warrant of ' 
attorney. See 1 Leon, 175. Cro. Eliz. 145, 153» 

This ſtatute, though much more extenfive than the 
former, and though it very much enlarged the authority 
of the judge in amendments in miſtakes ; yet it remedied 
no omitfion, but that the party's own ry. gee in filing 

is own warrant, ſhould not after. verdict prejudice the 


fight of the party that had prevailed ; therefore to remedy 


the emiſſions which the prevailing party might be guilty 
of, 248 well as the other ſide, the following ſtatute was 
made, Gilb, H. C. B. 111. 

Stat, 18. Eliz. c. 14. * Be it enated, &c, That if 
any verdict of twelve men or more, ſhall be given in any 
action, ſuit, bill, plaint; or demand in any court of record, 
the judgment thereupon ſhall not be ſtayed or reverſed by 
reaſon of any default in form or lack of form, touchin 
falſe latin, or variance from the Regifter, or other defaults 


in form, in apy writ original or judicial, count, decla- 
Vor, I. 


"A ME 


) 


| ration, plaint, bill, ſuit or demand, or for want of any 


writ original or judicial, or by reaſon of any impetrteCt 
or infuthcieat return of any ſheriff or other officer, or 


want of any warrant of attorney, or by reaſon of any. 
mainer of default in procel}, a po or after any aide prier 


or voucihce, nor any ſuch record or judgment after verdict 
to be given hereaſter, fhall be reveried for any the defects 
or caules aforeſaid; any law, ſtatute, or ulage to the 
contrary notwithkanding,” | 

Set, 2. © Provided that this aft, or any thing therein 
contained, ſhail not extend to any writ, declaration, or 
ſuit of appeal of felony or murder, nor to any indictment, 
or preſentment of tcloiy, murder, treaſon, or other mat- 
ter, nor to any proceſs upon any of them, nor to any 
writ, bill, action or information upon any popular or 
penal ſtatute ; any thing aforeſaid to the contrary not- 
withſtanding.” 

Seft, 3. © Provided alſo, that all attorneys in any ſuit 
or aCtion in any court of record, ſhall deliver in the war- 
rant of attornies in fuch aCtion or ſuit, wherein they be 
named attornies, to be entered or filed of record, in ſuch 
manner and form as heretofore by the law or ſtatutes in 
that behalf made they ſhould or ought to have done, 
upon pain to forfeit ten pounds for every ſuch offence 
the one moicty thereof to be to the Queen's Majeſty, her 
heirs and ſucceſlors, and the other moiety to ſuch officer 
or officers to whom, or in whole office the ſame warrant 
ſhould be delivered, entered or filed, and to ſuffer im- 
priſonment by the diſcretion of the juſtices of the court 
tor the time being, where any ſuch default hall iortunc 
to be had or made; the ſa:d ten pounds to be recovered 
by action of debt, bill or information, in which no efloin, 
protection, or wager of law ſhall be allowed.” 

The meaning of this ſtatute is, that th2 giſt of the ac- 
tion muſt be ſubſtantially alledged ; but any other cir- 
cumſtances relative io that aCtion ſhall be {uppoſed by the 
verdict ; for it was not the intention of the ſtatutes per- 
ſectly to deſtroy the allegata ; for this would have ruined 
all proceedings in the couris of jultice ; but the detign was 
to cure any inſufficiency that was not of the eflence ot the 
plaintiff's action. What is ſubſtance, and what not, muſt 
be determined in every aCtion according to its nature ; and 
that ſeems properly to be the effence of the aCtion, without 
which the court would have no ſufficient grounds to give 
judgment. In the ſame manner, that is of the &flence of 
a plea, where the court has ſufficient ground to diſmiſs the 


defendant on ſuch plea found for him. G. H. C, B, 


III. 


Tudgment thereupon] Sec the preceding ſtat. /ef, 1, 
But if in treſpaſs againſt 4, B, and C, A. pleads Not 


guilty, and it is found for him, but againſt the other two ; 
if there 18 judgment by detault, the want of an original ma 
be aſſigned for error ; for the verdict being found for 4, 
he is out of the caſe, and it 15 as if the action had been 
brought againit the other two only ; but if the verdict 
had been for the plaintiff, the want of the original guoad 
the other had been cured. 1 Lev. 210, 


Other faulis] But the omiſfion of vi et armis in a de- 


claration of treſpaſs is ſubſtance, becauſe that is the in- 
ducement for the King's fine. Cro. Car. 407, March 


149. Cro. Zac. 443, 520, 536. $0 is the aſſignment of 


a breach upon a recognizance for good behaviour, Cre. 


Jace 412. | | 


For want of any writ original or judicial) An ill writ 
in ſubſtance, or a good writ which warrants not the de- 
claration, is not aided by the ſtatute. Cro. Elz, 722, 
Yelv. 108, 109. 1 Sid. 84. 5 Co. 37. b. 3 Bull. 224. 
When the variance is ſuch that it ſhall be taken as no 
original, Cro. Eliz. 204. Hob. 251. Cro. Jac. 654, 
655. But not ſo where the vicious writ is certified to 
be the writ upon which the proceedings were, and that 
there is no other, Cro. Fac. 185, 479, 664, 675. 
Palm. 428, But where it appears there was a good or1- 
ginal, no averment ſhall be taken that the proceedings 
were on the vicious one, Cro. Fac. 597. Palm. 425. 
And in ejement, where the declaration recited the original 
to be ſummonitus e/?, there being none upon the file, the 
court would not intend a vicious one ; but that there was 
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a good one, which is loſt; and that the nog o- 
o the. 


miitook in the recital thereof. 1 Saund. 317. 
want of a venire, diſtringas, &c. is aided, but not a vi- 
cious one ; and where a vicious one ſhall be taken as none, 
wide Cro. Eliz. 483. Owen 59. Mr 465. Ney 57. 
Mr oF. pl: 944. The want of a bill on the file, which 
is in nature of an original, is aided by the equity of this 
at, Hb. 130, 134, 204, 282. 1 Fones 304. Cre. 
Car. 282. | 

Imperfett o inſufficient return) But if there be no re- 
turn; as if the wilt be albwn breve, or the name of the 
ſheriff not indorſed, this is not help'd. 1 Roll. Rep. 295. 
5 Co. 41, Cre. Eliz, 310, 509. Yelv. 110. Gro. fac. 
188, 189. 

In the return of the venire, the words guzlibet juratorum 
fer plegiat” were wanting, and Cro. Fac, 534. per curiam, 
it was held not as a blank or no return, but as an infuth- 
cient one, and help'd. 
cauſe by the appearance of the jurors it was falved, and 
ſaid it was not like Dr. Huſy's caſe, where pledges were 
wanting upon an original, which vide 3 Bul/t. 275, 270, 
&c. 1 Roll. Rep. 445, 446, 447. Cre. Fac. 414. Where 
it is ſaid, that not finding pledges upon an original is 
merely the negle of the party, and ſo not help'd. 

If a venire is awarded to the coroners, and returned 
by two of them only, whereas at the time of the award 
and return thereof, there were two more, this is only a 
miſ-return, and aided. Lamb and Wiſeman, Cro. ac. 
283. adjudg'd. Hob. 70. adjudg'd ; and yet if one ſheriff 


of London makes a return without the other, this is not | 


hclped, being no return at all; for they make but one 
officer ; and the court knows that one ſheriff there is two 
perſons. Hb. 70. ? 

Upon the return of a venire de medietate lingue, it did 
- Not appear which were denizens, and which aliens. Cr. 
Eliz. 841. per curiam, It is an inſufficient return, and 
aided by the ſtatute. | | 

Upon the venire twenty-three only were returned, but 
the habeas corpora was awarded againſt the twenty-three 
and A. eleven of the other and A, wete ſworn and tried 

the cauſe, Fines and North, 1 'Fones 302. adjudged, it 
was not help'd; for A. was not returned by the ſheriff, 
Cro. Fac. 278. 5 Co. 36. b. 37. a. Cro., Eliz. 194. 
I Bravnl. 274. 1 Jones 357. | | 

So if the trial had been by eleven of the twenty-three, 
and one of the tales de circumſtantibus, Sankell and Stoeker. 
Crs, Car. 223. adjudged per curiam cont, Croke, 1 Fones 
245. But vide 1 Brawnl. 274. where it was adjudged ac- 
cording to the opinion of Croke, vide Latch 54. But if 
twenty-five were returned, and the twenty-fiftt 1s ſworn, 
and trics the cauſe, it is not helped, becauſe a miſtrial. 
Cro. Fac. 647. But if tried by twelve of the other, it 1s 
helped. Cro. Fac. 647. 

In a ſcire facias upon a recognizance apainſt the heirs 
and tertenants of the conuzor, the ſheriff returns F. S. 
Ertenant, but ſays nothing as to the heir, and 7. S. 
pleads to iſſue, and it is found againſt him. Cro. Car. 295. 
Adjudged by three judges againſt Croke, that guoad the 
heir, there being no return, It is not helped by the ſtatute ; 
| but per Croke, "The defendant having pleaded to iſſue, and 
- that being found againſt him, he ſhall not now take ad- 

vantage of the heir's not bong returned ſummoned, and 
Cro. Car. 312, 313. it was adjudged for the plaintiff, be- 
cauſe guzad the heir, it was only a diſcontinuance, which 
is aided by the 32 H. 8. 1 ones 319. adjudged. 

The foregoing ſtatutes extended only to the courts 
above, but the ſubſequent ſtatutes extend to all courts of 
record, and remedy ſeveral defects and omiſhons not in- 
cluded in the former. 2 Saund. 258, | 

Stat. 21 Jac. 1. c. 13. enadts, © that if any verdict of 
twelve men or more, ſhall hereafter be given for the 


—rag or demandant, or for the defendant or tenant, bai- | 


iff in affize, 'vouchee, pray in aid, or tenant by receit, 
in any aCtion, ſuit, bill, plaint or demand in any court 
of record, the judgment thereupon ſhall not be ſtayed nor 
reverſed by reaſon of any variance in form only, between 
the original writ or bill, and the declaration, plaint or 
«emand ; or for lack of any averment of any life or lives 


2 Rol'. Rep. 87. Adjudged, be- | 
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of any perſon or perſons, ſo as upon examination, the 
ſaid perſon be proved to be in life; or by reaſon that the 
venire facias, habeas corpora, or diftringas, is awarded to 
a wrong officer, upon any inſufficient ſuggeſtion ; or by 
reaſon the vi/ne 1s in ſome part miſawarded, or ſued out 
of more places, or of fewer places than it ought to be, ſo 
as ſome one place be right named ; or by reaſon that an 

of the jury which tried the ſaid iſflue is miſnamed, either 
in the ſurname or addition, in any of the ſaid writs, or 
1n any return upon any of the faid writs, ſo as upon exa- 
mination it may be proved to be the ſame man that was 
meant to be returned ; or by reaſon that there is no return 
upon any of the ſaid writs, fo as a pannel of the names of 
jurors be returned and annexed to the ſaid writ ;z or for 
that the ſheriff's name, or other officer's name having the 
return thereof, is not ſet to the return of any ſuch writ, 
ſo as upon examination it be proved that the ſaid writ _ 
was returned by the ſheriff or under ſheriff, or any ſuch 
other officer ; or by reaſon that the plaintiff in an ejeine 
firme, or in any perſonal ation or ſuit, (being an infant 


Under the age of one and twenty.years) did appear by at- 


torney therein, and the verdict paſs for him ; any law, 
cuſtom or uſage to the contrary notwithſtanding.” 
© Provided, that this a&, or any thing therein con- 
tained, ſhall not extend to any writ, declaration or ſuit 
of appeal of felony or murder; nor to any indiftment or 
preſentment of felony, murder or treaſon, nor to any 
proceſs upon any of them ; nor to any writ, bill, ation 
or information upon any popular or penal ſtatute ; any 
thing therein contained to the contrary notwithſtanding.” 
1 he main defign of this ſtatute was to help any mif- 
take in the jury proceſs, but there were feveral things 
{till to be ſupplied, and ſeveral others to be adjudged 
form, Which were always conſtrued to he matters of ſub- 
ſtance, and conſequently not aided by any of the former 
{tatutes ; and therefore the following act was made, called 
by Judge Twy/den, The Omnipotent 44, G, H. C. P, 113. 
Stat. 16. & 17 Car, 2. c. 8. ſef, 1. © Whereas preat 
delay, trouble and vexation hath been, and fill is occa- 
tioned to the people of this realm, as well by arreſting and 
reverſing of judgments, as by ſtaying executions by writ 
of error and ſuperſedeas : for remedy thereof, be it en- 
acted, &c. That if any verdict of twelve men ſhall be 
glven in any aCtion, ſuit, bill or demand, to be com- 
menced from and after 25 March 1665, in any of his 
Majeſty's courts of record at J/;/7min/ter, or in the courts 
of record in the counties palatine of Che/ter, Lancaſter, 
or Durham, or in his Majeſty's courts of the great ſeſ- 
ſions in = of the twelve ſhires of Wales, judgment 
thereupon ſhall not be ſtayed or reyerſed, for default in 
form, or lack of form; or by reaſon that there are not 
pledges, or but one pledge to proſecute, returned upor> 
the original writ; or becauſe the name of the ſheriff is 
not returned upon ſuch original writ ; or for default of 
entering pledges upon any bill or declaration ; or for de- 
fault of alledging the bringing into court of any bond, 
bill, indenture, or other deed whatſoever, mentioned in 
the declaration or other pleading ; or for default of alle- 
gation of bringing into court of letters teſtamentary, or 
letters of adminiſtration ; or by reaſon of the omiſſion of 
vi & armis, or contra pacem; or for or by reaſon of the 
miſtaking of the chriſtian name or ſurname of the plain- 
tiff or defendant, demandant or tenant, ſum or ſums of 
money, day, month, or year, by the clerk, in any bill, 
declaration or pleading, where the right name, ſurname, 
ſum, day, month or year, in- any writ, plaint, roll or 
record preceding, or in the ſame roll or record where the 
miſtake is committed, is or are once truly and rightly 
alledged, whereunto the plaintiff might have demurred ; 
and ſhewn the ſame for cauſe ; nor for want of the aver- 
ment of hoc paratus ef! verificare ; or for hoc paratus ef! ve- 


| rificare per recordum ; or for not alledging prout patet per 


recordum ; or for that there is no right venue, ſo as the 
cauſe were tried by a jury of the proper county or place 
where the aCtion is laid ; nor any judgment aſter verdict, 
confeſſion by cognovit attionem, or relifla verificationey 
ſhall be reverſed for want of miſericordia, or capiatur ; Or 
by reaſon that a capiatur is entered for a miſericordia, Or 


| a miſericerdia is entered where a capiatur ought to have 


been 
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heen entered ; nor for that ideo conceſſurm ef! per curiam is 
entered for 1deo confideratum gf! per curiam ; nor fof that 
the increaſe of coſts after a verdict in an action, or upon 
a nonſuit in replevin, are not entercd to be at the requeſt 
of the party tor whom the judgment is given; nor by 
' reaſon that the coſts in any judgment whatloever are not 
entered to be by conſent of the plaintiff z but that all ſuch 
omilfions, variances, defects, and all other matters of like 
nature, not being againſt the right of the matter of the 
ſuit, nor whereby the iſſue or trial are altered, ſhall be 
amended by the juſtices or other judges of the courts where 
ſuch judgments are or ſhall be given, or whercunto the 
record is or ſhall be removed by writ of error.” 

$2. 2. © Provided, that this act, or any thing therein 
contained, ſhall not extend to any writ, declaration, or 
{uit of appeal of felony or murcer, nor to any indictment 
or preſentment of felony, murder, treaſon, or other 
matter, nor to any proceſs upon any of them ; nor to any 
writ, bill, aRtion or information upon any penal ſtatute, 
other than concerning cuſtoms and ſubſidies of tonnage 
and poundage.” ; 

$:22. 5. ** Provided, that this aCt ſhall not extend to any 
writ of error to be brought by any executor or admini- 
ſtratorz nor to any aCtion popular, nor unto any other 
action which is, or hereafter ſhall be brought upon any. 
penal law or ſtatute (except aCtion of debt for not ſetting 
forth of tithes) ; nor to any indictment, preſentment, 1n- 
quifition, information, or appeal.” ; 


The foregoing ſtatutes being chiefly calculated to aid | 


imperfections after verdict, and the ſtatute 27 Eli. c. 5. 
aiding defeRs in form only on a general demurrer, It was 
thought proper to enlarge the authority of the courts 
further in favour of ſuitors ; and therefore the following 
act was made, Carth, 66. Skin. 49. | 

Stat. 4 & 5 Ann, c. 16. fet?, 1, For the amendment of 
the {aw in ſeveral particulars, and for the eaſter, ſpeedicr, 
and better advancement of juſtice, Be it enacted, O&c, 
_ « "That where any demurrer thall be joined, and entered | 
in any ation or ſuit in any court of record within this 
realin, the judges ſhall proceed and give judgment, ac- 
_ cording as the very right of the cauſe and matter in law 
ſhall appear unto them, without regarding any imperfec- 
tion, omiſſion or defect in any writ, return, plaint, de- 
claration, or other pleading, proceſs, or courſe of pro- 
cceding whatſoever, except thoſe only which the party 
demurring ſhall ſpecially and particularly fet down and 
expreſs, together with his demurrer, or cauſes of the 
fame, notwithſtanding that ſuch imperfe&tion, omifſhon or 
defect, might have heretofore been taken to be matter of 
ſubſtance, and aided by the ſtatute made 27 £12. c. 5. 
fo as ſufficient matter appear in the ſaid pleadings, upon 
which the court may give judgment, according to the 
very right of the cauſe; and therefore no advantage or 
exception ſbal!l be taken of or for an immaterial traverſe ; 
_ or of or for the default of entering pledges upon any bill 
or declaration ; or of or for the default of alledging the 
| bringing into court any bond, bill, indenture, or other 
deed whatſoever, mentioned in the declaration or other 
pleading ; or of or for the default of alledging of the 
bringing into court letters teſtamentary, or letters of ad- 
miniſtration ; or of or for the omiſſion of vs: & arms & 
contra pacem, or either of them ; or of or for the want 
of averment of hoc paratus &ft verificare, or, hoc paratus eſt 
verificare per recordum ; or of or for not alledging prout 
Þatet per recordum ; but the court ſhall give judgment ac- 
cording to the very right of the cauſe, as aforeſaid, with- 
out regarding any ſuch imperfections, omiſſions and defects, 
or any other matter of like nature, except the ſame ſhall 
be ſpecially and particularly ſet down and ſhewn for cauſe 
of demurrer.” | 

Se. 2.4 And all the ftatutes of jeofails ſhall! be ex- 
tended to judgments which ſhall at any time afterwards 
be entered upon confeſſion, nibil dicit,. or non ſum infor- 
matus, in any court of record ; and no ſuch judgment 
ſhall be reverſed, nor any judgment upon any writ of 
enquiry of damages executed thereon be ſtayed or reverſed, 
for or by reaſon of any imperfeCtion, omiſſion, defeQ, 
matter or thing whatſocver, which would have been aided 
and cured by any of the ſaid ſtatutes of jeofails, in caſe a 
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verdict of twelve men had been given in the ſaid ation 
or juit, ſo as there be an original writ or bill, and war= 
ow of attorney duty filed according to the law as is now 
uſed,” 

By ſtat. 9g Ann. c. 20. ſ. 7. This Ratute is extended 
to writs of mandamus and informations in nature of grs 
warrants, | | | 

Notwithſtanding the great enlargment of the power of 
the judges by the ſeveral ſtatutes before mentioned, in 
amending writs, proceſſes, &c. yer none of them was 
thought to extend to writs of error, and the rather, be- 
cauſe ſuch amendment could not be in affirmance of the 
judgment ; but it rs found, that defeQtive writs of er- 
ror occaſioned great delay of juſtice, it is enaQted, 

By ſtature 5 Geo. 1. c. 13. ** "That all writs of error 
wherein there ſhall be any variance from the original re- 
cord, or other defet, may and ſhall be amended and 
made agreeable to ſuch record, by the reſpeCtive courts 
where fuch writ or writs "of error ſhall be made return- 
able ; and that where any verdict hath been or ſhall be 
given in any aCtion, ſuit, bill, plaint or demand in any 
of his Majeſty's courts of record, the judgment thereupon 
ſhall not be ſtayed or reverſed for any defect or fault ; ei- 
ther in form or ſubſtance, in any bill,” writ original or 
judicial, or for any variance in ſuch writs from the decla- 
ration or other proceedings,” 


3. Writs original and judicial amendalle, and not amen= 
_ dable.. | | 


Error to reverſe a judgment in treſpaſs, for that the 
writ of enquiry was directed to the ſherifts of Londen quad 
nquirant, when it ſhould be guod inquirerent ; alſo it was 
that they mmnquirant per ſacr'um proborum, &c, de cvitate 
pred”, when it ſhould be de Balliva, and there was no 
city mentioned before z adjudged, that the firſt was amen- - 
dable, for it was the default of the clerk, and that the 
other was well enough ; for it was ſometimes de c:vitate, 
and ſometimes de Bailiva. Cro. Eliz. 657. | 

"The caſe was, a common recovery Was ſuffered, but the 
writ of entry either by being wet or ill keeping, was fo 
much defaced, that in ſome material places it was not le- 
gible, but in the roll it plainly appeared what things were 
in demand, and ſo likewiſe in the habere facias hoon ; 
and upon conſideration of the ſtatute 8 H, 6. by which 
power 15 given to the juſtices to amend writs and records in 
affirmance of judgments, where it ſhall appear ta them to be 
the miſpriſzon of the clerk ; It was ruled, that this writ 
ſhall be amended, becauſe the c/fos brevium is the clerk 
of the court, in whoſe cuſtody this writ was kept and de- 
faced, and by whatever means it happened, *tis a miſpri- 
ſion, v:z. tis an offence and a default in the clerk, which 
as to this matter is the ſame thing as a miſpriſion ; but if 
the parchment had been eaten by rats or deſtroyed in part, 
it could not have been amended. 1 Ard. 79. 

If an origina! writ wants form, or if there is falſe 
latin in it, or if it varies from the Regi/ter in point of form, 
the judgment ſhall not be ſtayed after a verdift, but the 
ſame is amendable. 4 Rep. 45. 

A note was delivered to the car/itor to make an original 


againſt B, B. militem, and inſtead of that addition, he put 
in generoſum, and in all the proceedings he was named 


militem ; adjudged, that the negligent oxiſſion or addition 
of any thing, which the clerk ought to have added or 
omitted of courſe, ſhall be amended. 8 Rep. Blacka- 
more's caſe. Fa 

In treſpaſs, upon the general iſlue pleaded, one of the 
jurors of the' principal panel appeared at the aflizes, and 
no more; and upon the prayer of the plaintiff, a tales - 


was awarded, and the ſheriff returned a panel in this 


manner; Nomina decem talium, and under it he returned 
the names of eleven jurors ; adjudged, that this was only 
a mi gr of the clerk, and the word decem was put out, 
and then the title was Nomina talium, &c. 4 Rep. 192. 
[In treſpaſs, there was a verdi& for the plaintiff, and it 
was moved in arreſt of judgment, that the venrre facias 
was directed vicecom?t!, &c, leaving out the county of which 
he was ſheriff; but becauſe the roll was right, and it 
being in a judicial writ, it was amended. 2 Cro. 78. 
| Ejeftment, 


_ 


— op 6 m_ 0964 LAN ee ne A - ITEM w wo 
— - 2G a Malay <4 
= - pot # . IE c 
ans HYES ; the T _ 
. . —_ F - * 4 
£ £ 4 ve 
P * ES EY —_  — 


a Cie lar oa er Je 


CI 


a EI vÞ Sac 
te - 


— - we « _ + 2 £ ety => * 
= =rap. wiper net cant ant" - - w» POSI - 
wy os As —— —_— = = 20 DI m 
me ogra LE TRI To LIOY Fen, 2rah erg WEI : Pond Gr IO” OE = 
4 red - dee mn IE , y 
PORTS OLA RT : £ 


ENCE TR JET; a 66a 57 
Te Dt rin - erence et "EE pO 
Oy) - DONT IRS 

- 


— at Ed 
CEO. Wheaton in; i ES > 


vo — 0 
<a I 


A M E 


Ejement, &c, the,original was for one, houſe, but the \ 
' pleadings, the roll, and the record of nift prives mentioned 


two houſes ; after a verdict for the plaintiit, and a writ of 
error brought, and before the record was moved, the 
plaintiff moved the court, that the writ might be amen- 
ded ; which was granted, becaule the writ which men- 
tioned oze' horſe could never be the ground of all thoſe 
proceedings where two houſes were mentioned. Brownl. 
I44. 

Judicial writs ſhall be amended after a verdif, to 


a venire facias, which bore te/?e out of term, or on a 
Sunday, or a dijiringas awarded a long time before the 
trial, ihall be amended by the roll. 2 Cro, 161. 

In ejectment the 4i//ringas was between Richard Files 
and 7chn Chill, and the panel was between Richard F:lkes 
and //itham Chill; the truth was, there were two re- 
cords of mf: privs, in boih which Richard Feilkes was 
plaintiff, in one againit Zohn Ch1/d, and in the other againſt 
[Villiam Child, and the ſheriff, by miſtake, Þad annexed 
the pane] between Richard Folkes and Fohn Chill to the 
diſiringas between him and /7illiam Child ; but adjudged, 
it was aided by the ſtatute of jeofails, and *tis as if there 
had been no writ at all. 2 Cro. 396, 

Error of a judment, &c. and the error aſſigned was 
becauſe a ju was returned in the venire facias by the 
name of Hug!) Malthy; and upen the diſtringas, Hugh 
Mbthy was returned and ſworn, and another juror was 
returned by the name of Fohn Collingham of Cortlington ; 
and upon the di/?ringas, Fohn Collingham of Gortlingtin 


was returned and ſworn, and both theſe faults were. 


amended ; the firſt becauſe the juror came into court, and 
upon examination it appeared he was the ſame man men- 
tioned both in the venire faczas and ditringas, there being 
only the alteration of one letter in his ſurname, and the 
other was amended, becauſe the variance of the town 
where the juror dwelt 1s not material ; for at the time 
of the return of the venzre factas he may dwell in one 
town, and at the time of the return of the d://rmpgas in 
another. ' 2 Crs. 457. 

Adjudged, that where the venzre factias is good, and 


well returned, a fault in the d:/ringas ſhall be amended 


by it, by the ſheriff in court. 2 Rell. Rep. 111. 

Puare impedit to preſent ad eccleſiam, &c, and before 
appearance the plaintiff moved, that the writ might be 
amended, for his title was to preſent to a vicarage, and 
not to a rectory ; the court doubted, becauſe it was in an 
original writ, and in a matter of ſub/tance, but becauſe 
the attorney gave a note to the cur/itor to draw the writ 
to preſent ad vicarian, Zc. it was held to be the miſprifion 
of the clerk, and amendable. Cro. Car. 53. 

Aſſumpſit againſt Anne, the executrix of Sir J/ill:;am 
Fade, and the record and venire facias were between 
the ſame parties, but the habeas corpora was between the 
plaintiff and the Lady 7/age, executrix of Sir Henry 
Wade; it was inſiſted, that the trial was without war- 
rant ;3 but adjudged, that fince all the other proceedings 
were right, this miſpriſion of the habeas corpora ſhall be 
amended, Cro., Car, 21. | 

The venire facias and other proceſs was direted to the 
ſheriffs of Canterbury, and the return was made by one 
ſheriff; adjudged, this was amendable at Common law, 
and likewiſe by the ſtatute of jeofails, for that extends to 
indiftments as informations on penal ſtatutes, but this is 
an indictment for a miſdemeanor ; fo the ſheriff of Can- 
terbury was ſworn in court, that there was but one ſhe- 
Tiff, and it was amended, $4. 244. | 

Debt upon the ſtatute againſt the hundred was brought 
by an pms and at the n/z prius the plaintiff was nonſuit, 
becauſe the original was Edward, when it ſhould be E4- 


mund ; a rule was made for the cur/itor to attend, and | 


that if he had right inſtruions, then to amend it ; which 
was done in court. Sd, 412. 

The plaintiff brought an aQtion by original, and the 
inſtruſtions to the cur/itor wefe right, by his proper name 
I/:/ily, but the writ was J/:/tly, and fo were all the pro- 
cecdings; upon a motion to the court, the curfitor was 


ordered to actend, and it appearing that his inſtructions 


were right, the original was amended in court, and ſo 


q 
make them agree With tae ro, it thatis right ; therefore . 


__ 
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were all the proceedings, without applying to the Chan. 
| | 


.cery. 2 ent. 152. 


in gefment brought by original, the record upon the 
;/jue roll was, that the defendant, /rimmonitus fuit to ans 
twer the plaintiff, &c, atter a verdict for the plaintif, 
upon Not guilty pleaded, it was moved in arrelt of judg. 
ment, that here was a v:t:i2us original, Which 18 not aided 
by any ſtatute of jeofails; for it was, that the defendant 
ſummonitus fuit, &c, when in cjetment (as this caule was) 
it ought to be attachiatrs ſuit, &c. and this 1s not helped 
by the verdict ; but upon ſearch of the file, there was no 
origina! found ; and therefore it was inſifted for the de. 
fendant, that ſince no original could be found, it uſt be | 
intended that there was an original, but that it was vitious, 
becauſe it appeared to be fo upon the 7/#e roll; but ad- 
judged, that it ſhall be intended a good original, this being 
after a verdict, and that ſuch good original is Joſt ; but if 
it had been vitious, the court will not intend that it was 
ſo, unleſs *tis produced by the defendant. 1 Saund, 318, 

Upon a motion in-arreſt of judgment it was intitted, 
that the day on which the afſizes was to be held, and the 
place where, were left out of the di/tringas, and io a mil- 


| trial : Sed per curiam, If there-had been no d:/tringas, the 


trial had been good, becauſe the warrant to try the cauſe 
is the jarata, and that being right, the d/{-1ngas thall be 
amended by it. 3 Mzd. 78. | 

After the death of the Lord Porwis, Lc. the eſcheator 
took a verdict in paper, aftciwaids a ſpe; /odeas came to 
him at the ſuit of one Herbert and his wit:, in which 
writ the ſyllable (ſe) was omitted, for 1t was written 
thus at full length, /uperdeas ; adjudged, that it was not 
amendable. Dyer 170. | 

In an action of wa/fe upon the ſtatute of Glouce/ter ; 
the writ was guod nullus faciat vaſtam, venditionem & ate 
ſiriftionem, When It ſhould have been d:/7ruflionem ; ad- 
judged, this being an original writ ſhall not be amended, 
becauſe 'tis matter of ſub/lance ; for the word di/?riftio alters 
the very ſenſe of the ſtatute. 4 Rep. 44. Freeman's Caſe. 

Upon a motion to amend a ve. fa. which was album 
breve, the court refuſed to amend it, tho* the ſheriff's 
name was to the panel ; but it the ſheriff had returned 
the ve. fa. as uſual, (viz.) executio 1/tius brevis patet in 
guodam pannells huic brevi annex*, tho' he had not ſet his 
name to that return, yet becauſe it was in the pare!, it 
ſhould have been amended. Brewnl. 43. 

After a verdict for the plaintiff, it was moved in arreſt 
of judgment, that the ame of the ſheriff was not en- 
dorfed on the di/tringas 3 it was inſiſted, that this being a 
Judicial writ, it was not neceſſary ; but adjudged that it 
was ill, and not amendable by any ſtatute ; and 'tis the 
ſame caſe, as where the ſheriff's name is not endorſed on 
the ve. fac. which is never amendable. 2 Cro. 188, 

Error of a judgment in an inferior court, in which 


| the plaint was entered againſt Francis, but all the pro- 


ceedings were againſt John, , adjudged, that a plaint is in 
nature of an original writ, and this being erroneous, catt- 
not be amended after a verdict. Style 115. 

After a verdict for the plaintiff, it was moved to ſet it 


| aſide, becauſe the diAringas and jurata are returnable 


a die ſanfte Trintatis in tres ſeptimanas (which happened 
to be on the 26th day of Fune) niſi Johannes Holt mules, 


 &c. 27 die Funii, &c, prius venerit; {o that the day of 


nf prius was after the day in bank ; but the plea roll was 
right, for there it was @ die ſan&i Michaelis in tres ſep- 
timanas z adjudged, this could not be amended, for the 
day appointed by the nt privs is impoſlible ; 'tis true, 


where the di/{ringas and jurata are right, the ni/j privs roll 


may be amended by the plea roll, ſo as it doth not alter 
the out in iſſue ; but here they are both wrong. 1. 
Salk. 48. | ; 

Upon a motion to amend a writ of error, for that it 
recited a judgment given in curia regis, when it ſhould 
be regis & regine, for that the note to the cur/itor was 
right, and this was a miſpriſion only in matter of form ; 
but it was denied to be amended, for there is no fault in 
the writ itſelf ; 'tis true, it doth not agree with the re- 
cord ; now the ſtatute 8 MH. 6. which gives the court 
power to amend, 'tis in matters precedent to the judg- 
ment, and to ſupport judgments.z but if a wri of als -f 

m1 


might be amended, it may be to reverſe a judgment ; be- 
| des, this writ is a commiſſion to the court, and they 


cannot, amend their own commiſſion. 1 Salk. 49. 
The defendaiit was found guilty upon an information 


for a libel ; and it was objeCted in arreſt oc that | 


the ve, fa. was returnable ate lune prox” poſt tres ſept. ſantt. 
Michaelis, which was 23 O#eb. but the ai/tringas, thro' 
miſtake, Was te/ied 24 Ofob. which was the day after the 
wenire | cry was returnable, when it ſhould be on the 
ſame day ; this vas agrecd to be a diſcontinuance, for the 
24th day cannot continue the 23d day, and 'tis not amen- 
dable at Common law, or by any ſtatute of amendments : 
not at Common law, becauſe this would be to warrant 
a trial that was tried without any authority, and to make 
it contrary to the truth of the faCt ; not by any ſtatute of 
* amendments, of which there are but two, (viz.) 14 Ed. 3. 
cap. 6. and 8 H. 6. cap. 2. 12. Now this laſt ſtatute 
was only to enlarge the ſubjet-matter of the firſt, which 
extends only to proceſs out of the roll z (7, e.) writs which 
iflue out of the record, and not to proceedings on the 
roll itſelf z and that ſtatute doth not extend to caſes 
| wherein the King is concerned ; and the ſtatute 8 FH. 6. 
has always been conſtrued in imitation of the ſtatute of 
1 £4. 3. not to extend to the crown. 1 Salk. 51. 
Judgment .in treſpaſs againſt five defendants ; and a 
writ f error being intended, the attorney left a note with 
the cur/itor to make it out between the plaintiff and five 
more, naming thew : Note; £E. one of the defendants is 
dead, make out the writ of error, which he did againft four, 
and took no notice of him that was dead; the queſtion 
was, whether this was amendable ; and adjudged it was 
\not; for all the parties in the firſt judgment ought to join 
ina writ of error, which was not done here, but only 
four, without mentioning the other to be dead ; 'tis true, 
the inftructions to the curſitor were plain, and it was his 
miſtake, but yet it ſhall not be amended, becauſe this is 
a writ to reverle a judgment, and the ſtatutes were made 
to amend writs for the ſupport of judgments ; ſo this writ 
was quaſhed. 5 od. 16, bg. | | 


4 Declarations and other pleadings and rolls, amendable, 
and not amendable. ALS LES 


Aſſumpjit, &c. by the plaintiff againſt two defendants ; 
he had a verdict, and it was moved 1 arreſt of judgment, 
that by the /mparlance roll (which is called the declaration 
upon the file) the promiſe was alledged to be made by 
one defendant, and no more, but in the plea roll, and in 
the record of n:/# prius, and in all the other proceedings af- 
ter, it was alledged to be by two ; but adjudged, that the 
Imparlance roll in this caſe ſhall be amended, becauſe it 
appeared by the paper-book, that the promiſe was made 
by two ; ſo that it was a plain miſtake of the clerk to 
enter it on the imparlance roll, that it was made by one. 
Cro, Eliz. 258. 

Eje&ment, &c, againſt two defendants, in which the 
plaintiff declared, that they intraverunt, &c. but the ex- 
- Pulfion and ejeftment were laid in the ſingular number, 

Viz, a poſſeſſione ſua expulit & eject ; it was objected, that 

'tis not amendable, becauſe *tis the point of the action ; 
adjudged, that it was amendable, for *tis only the mifſ- 
 prifion of the clerk. 2 Bul/t. 35. ee 

. In jeftment, the plaintiff Hefrrad upon a demiſe 25 
March 6 Fac. by virtue of which he entered and was 
polleſſed, &c. until the defendant potea ſcilicet anno ſexto 
ſupradifto ejefted him; ſo that he named the year, but 
not the day when he was ejeCted ; the defendant imparled 
to the next term, and the plaintiff declared right, and both 
the day and the year were named when he was ejected : 
Aﬀter a verdi&t for the plaintiff, on error brought, the 
queſtion was, whether it was erroneous, for that no day 
was ſet forth in the firſt declaration, when the plaintiff 
was ejected ? It was agreed by the court, that the firſt 
1s the moſt material rf. aruc"B, therefore if any matter 
of ſubſtance is omitted in it, that ſhall not he amended b 
the lecond declaration aiter the imparlance, becauſe that is 
but a recital of the tirit ;but in this caſe the firſt declaration 
: ood ; for tize plaintiff declared on a demiſe 25 Marti 


ac, 2 is the tuſt day of the year, and that the | 
OL, » 
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defendant po/tra ſcilicet anno ſexto Fac. ejeted him, 
which is certain enough, tho” the day was not mentioned, 
becauſe it was after the demile, and before the action 
brought. 2 Cro. 211, ba. * 

Error of a judgment, &c. and after the record removed 
and error affigned, which was in the entry after the im- 
parlance, in this manner, Ad quem diem venerunt tan 
pred” Thomas (the plaintiff) quam prad' Samuel (the des, 
fendant) per attornatos ſuss pradiftos et pred” Thomas de- 


fendit vim & injuriam, &c, when it ſhould be Samuel, 


the defendant ; fo that the name of the plaintiff was miſ- 
taken, and put in ſtead of the defendant ; but it was ad- 
Judged amendable. 2 Cro. 627. 

In trover, &c. the plaintiff, amongſt many other goods, 
declared, that he was pollefſed de uno ſpadone, una equa 
pretii 525, 4d. fo there was ns price added to the gelding : 
'The court was divided, whether this was a defect of form 
or of ſubſtance ; the two judges, who held it to be a de- 
fe&t of ſub/lance, inſiſted that a value ought to be added 
to every dead thing, and a price to every live thing ; but 
the other two held it not neceſlary ; eſpecially where the 
thing itſelf was not in demand, but damages, and that it 
was only a defect of form, which was aided by the fatute 
18 El;z. but upon viewing the roll it appeared to be 
de uno ſpadone & de una equa pretii 53s, 4d. ſo that the 
copulative et making it an entire ſentence, the price ſhall 
relate to both gelding and mare, and the record of nift prius 
was amended by the roll. 2 Cre. 129. | 

[)ebt againſt an adminiſtrator, who pleaded plene admi- 
niſlravit, Wc. the plaintiff replied, that die impetrationts, 


&c. habuit diverſa bona, which muſt be intended, that the 


plaintiff himſelf habuit diverſa bona, &c. when he ſhoull 
have alledged, that the defendant habuit diverſa bona, &c. 
but adjudged upon a motion in arreſt of judgment, that 


it ſhould be amended, for it was only the miſtake of the 
clerk. Yelv. 66. | 


Debt againſt an heir upon the bond of his anceſtor, and 


the plaintiff, in reciting the bond in his declaration, had 
left out the words ad quam quidem ſolutionem obliga me et 
heredes meos : after a verdi& for the plaintiff, it was in- 
ſiſted, that it might not be amended, becauſe it was the 


| ſubſtance of the declaration ; but adjudged, that it ſhall 
| be amended, eſpecially ſince the ation was brought againſt ' 


the heir, and he ſo named in the declaration ; and this 
omiffion was merely by the negligence of the clerk, who 
| had the bond before him. Cro. Gor. 147. | 
Debt for 3oo/. part upon an indebitatus aſſumpſit, and 
part upon an mfimul computaſſet, and in ſumming it in the 
imparlance roll both did not amount to 3oo!l. for it wanted 
107, of that ſum : after a verdi& for the plaintiff, and 
error brought, this was amended. Hutt. 83, 
 Afﬀtault, &c, the plaintiff had a verdi& and damages 
to 3Iool., upon view of the record the attorney for the 
defendants found that there was no day or year entered 


on the imparlance roll, when the aſſault was committed, 


but a blank left for it; and there being a day given to 
move in arreſt of judgment, the attorney for the plaintiff 
ot by night into the treaſury, and filled up the impar- 


nce roll with the day and year ; the attorney for the de- 


fendant having beſpoke of the pronotary a recordatur, 
which he was to have the next day ; this matter being 


| diſcovered, it was moved, that the roll might be made 


as before; but adjudged, that it was amendable, until 
and after the recordatur entered, in the one caſe by the 
clerks, and in the other by the court, for what was amend- 
able was only matter of form. Latch. 164. 


Caſe, wherein the plaintiff declared, that whereas in | | 
ſuch a court of pie-powders held at Glouceſter ſecundum 


conſuetudinem civitatis illius, he brought an aQtion of debt 
againſt JF, R, who arreſted, &c. and afterwards ſuffered 
to eſcape, &c. thoſe words ſecundum 'conſuetudinem civi- 
tatis illus were in the imparlance roll, but were left out 
of the ://ue roll ; and after a verdi& for the plaintiff, this: 
was one objeCtion in arreſt of judgment ; but adjudged, 
that it was only vitium clerici, Ds themes amendable, 
Cro. Car. 33» | 

In an action upon the ſtatute of Y/inton ; the caſe was, 
Bearcroft ſent 4000!. by the Worce/ter carrier towards 


London, and divers fervants to guard the waggon, which 
Ee Was 
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was afterwards robbed in the hundred of Burnham and | ticle to be at Mr. Turner's manſion-houſe, when in truth 
Store; and he himſelf declared againſt the hundreds for | it was not, but at a little diſtance from it : Sed per wy. 
an aſſault and robbery done to himpelf when he was at | fam, After ifſue joined, Sc. and this information being 
IF orce/ter, above fifty miles from the place where the rob- | on a penal ſtatute, it ſhall not be amended. 2 1:4, 
bery was committed, and declared, that he made oath, | 144. BY | | 
that he did not know the robbers, or any of them ; and Writ of error to reverſe a judgment upon a mutuatus, 
the jury being ready at the bar to try the cauſe, the trial | the error aſſigned was, for that the memorandum was die 
was put off to another day, before which day there was a | veneris, on ſuch a day, which was before the debt be. 
Miſtake found in the declaration, for” that he ought to | came due; it was moved for leave to amend the mem. 
have declared of a robbery on his ſervants, and of the | randum, and to make it another day, that it might 2oree 
oath made by them ; and upon a motion he had leave to | witn the judgment ; but per euriam it was denied, 4 
amend the declaration, for otherwiſe the year would be | 17d. 367. | 
lapſed, and ſo the action loſt, tho' this made great raſures Caſe againſt huſband and wife for words ſpoken by the 
and obliterations m the record. 3 Lev. 349, wife ; the plaintiff had a verdict, and the judgment was 

Declarations which want ſub//ance ſhall not be amend- | entered thus, et pred” (the wite) in miſericordia, when the 
ed in anther term, neither ſhall matters of ſub/ance in a | huſband ought likewiſe to be amerced ; upon error 
. plea in bar, or in a replication, eſpecially matters in | brought, the record was certthed in B. R. and becauſe 
fact, be amended in. another term, 8 Rep. Blackmore's | upon view of the prothonotary's book of judgments it 
caſe. | | was right entered there, it was amended by the court, 

Debt on a bond to ſtand to an award, &c. the defen- | Hob. 127. - 
dant pleaded that the arbitrators made no award ; the f In an aCtion upon the /atute of Hinton of hue and cry, 
plaintiff replied and ſhewed the award, but afligned no | the plaintiff had miſtaken to alledge the very day on which 
breach, iſſue being joined upon the award ; the plaintiff | the robbery was done, but ſhewed, that it was committed 
had a verdict, but could have no judgment, becauſe that | in September, &c. and that he gave notice to the hundred, 
defect in his replication, in not aſſigning a breach being |] when in truth it was committed in O#ber, fo that þ 
matter of /#/?ance, could not be amended ; for if there | this record it would appear, that notice was given before 
was no breach, there was no cauſe of action. 2 Cre. | the robbery was committed ; the record was made up for 
220. FO | —  } trial, butit was not putin to the clerk of the affiſe, becauſe 

In debt for 800l. the plaintiff declared upon a /atute, } of this miſtake; and thereupon the court was moved, 
the money to be paid upon reque/t ; and upon oyer of the | that it might be amended, which was granted. 1 Brownl, 
ſtatute it appeared, that it was to be paid on a certain day ; | 156. | 
adjudged not amendable: this was upon a demurrer tothe | In a quo warrants, the plaintiff had judgment by diſ- 
declaration. 2 Cr, 316. | | claimer of the liberties, vrtute.vel pretextu literarum ge- 

Caſe, &c. wherein the plaintiff declared that he having | ren' dat” decimo ſeptimo anno Facovi Regis, which laſt 
Wn brought an action of battery againſt the defendant, and | words were written in the margin of the paper book, 
F proceeding to a trial, a juror was withdrawn, and they | but there being a line drawn croſs, they were left out by 
*N ſubmicted the cauſe to the award of two of the jurors 7z- | the clerk in engroſling the judgment, therefore it was 
i fra unum menſem proxime ſequen” fiend', and that after- | moved, that the words geren” dat” anno decimo ſeptims 
l | wards eodem die, in confideration that the plaintiff did | Zacoh: might be interlined in the. record ; againſt which 
by promiſe to perform on his' part, what the arbitrators | it was objected, that it could not be amended, it being 
Fa, ſhould award (leaving out infra menſem) the defendant | now anzther term after the judgment was entered ; but ad- 
4 promiſed in the ſame manner, &c. but the words fra | judged, that it was amendable, as well in another zerin 
ud | unum menſem were put in by the plaintiff*s attorney after | as in the ſame term, and that by the Common law, for 
'} iſſue joined, and without notice given to the defendant ; | *tis no more than the miſprifion of the clerk, as where a 
it upon 9 aſſump/it pleaded, the plaintiff had a verdict, but | ſpecial verdict is miſtaken it ſhall be reCtifed by the notes 
4 | the judgment was arreſted by R2// only in court, for that | of the clerk. Cyo. Car. 101, | 
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ne | this amendment was in a point material ; for tho' every Aſſaults againſt the defendant, in which the plaintiff de- 
We. fubmiflion to an award 7plies a protniſe to perform it, | clared againſt Z, Malin of Langley ; and the record of 
7 and tho' the award muſt be taken according to and with | n/# privs was HF. Langly of Malins ; the plaintiff had 
bh | relation to the ſubmiſſion, which in this caſe was to be | a verdi, and it was moved in arreſt of judgment for 


'Þ made within a month, yet in judgment of law the promiſe | that reaſon ; but adjudged, that it ſhall be amended, for 
F is collateral to the ſubmiſſion ; and not being laid in this | 'tis a plain miſtake of the clerk, and the record of n/ 
{ declaration, to be made at the ſame time, but another | pr:s ſhall be amended by the ro//. Hetley 64. 
o time tho” it be eodem dre, yet *tis not adequate to the ſub- In ejetment againſt four defendants, the jury found 
miſſion, becauſe it cannot immediately be applied to it, | two not guilty and one of the other guilty as to one mef- 
4 for a little diſtance of time, tho” in the ſame day, alters | /uage, ten acres of land, and ten acres of paſture, and the 
* | the intendment of the law, a new trial was awarded. | other as to ſixty acres of land, and fifteen acres of pa- 
[ Allen 69. | | ſture;z and in entering up the judgment, the cer& miſtook 
Aſſumpſit, &c. againſt Fohn Germain, knight, the de- | the parcels, and entered, that the fir/t was guilty as to 
fendant pleaded in abatement that he is a #night and baro- | the ſixty acres, and the other as to the meſſuage, &c. and 
_ net; the plaintiff replied that he is a knight ; and moved | upon a writ of error in B. R. the queſtion was, whether 
to amend his declaration upon payment of coſts; but it | this could be amended ;, and adjudged that it might, be-. 
was denied, becauſe there was nothing to amend by, and | cauſe 'tis only the mſprifion of the clerk in matter of fat, 
the defendant had taken advantage of the fault. x Salk. 50. | when he had the record before him, by which he might 
In covenant not to make, or ſuffer any act or thing to | be direted, but if it had been miſprifeom in matter of law 
incumber, &c. the breach aſſigned was that the defen- | it could not be amended. Palm. 258. 
dant ad ſ:ſſiomem Ceſtrig tent”, &c. anno. 4. Fac. 2. utlagat” Error of a judgment in eje&ment, for that in the record 
fut ; and upon demurrer to this declaration, becauſe the | a ſpace was, left to inſert the coſts, which were not yet 
plaintiff did not ſet forth 7 what term the outlawry was | taxed ; but becauſe the record was not certified, the plain- 
had, it was moved to amend it ; but adjudged, that if the | tiff had liberty to get the coſts taxed and make the record 
defendant had pleaded in abatement, or to the right, it | perfe&; but per Pate chief baron, If it had been certified, 
might be reaſonable to amend the declaration, but never | it had been amended by rule of court, and if it ſhould 
where he demurs, becauſe this fault might be the reaſon of | afterwards be removed by writ of error, the court there 
the demurrer. 1 Salk. 50. muſt amend it ; for if a record is removed out of the C. B. 
Debt qui tam, &c. for tool. againſt a juſtice of peace, | into B. R. by writ of error, and afterwards amended by 
for refuſing to grant his warrant to ſuppreſs a conventi- | the rule of court, it muſt likewiſe be amended in B. R. 
cle ; after iſſue joined, and the cauſe ſet down to be tried | becauſe 'tis an affirmance of the judgment, and therefore 
at the niſi privs, the plaintiff moved to amend a word in | favoured in law. Hard. 505, | | 
his declaration, which was, that he had laid the conven- 
| 5. Record? 
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$, Records of nifi, prius and poſteas amendable, and not 
amendable. | i 


In <cje&ment, the caſe upon the pleading was, that 
F. W. biſhop of Gloucefler, being ſeited of a barn and 
tithe, demiſed the ſame to the plaintiff, reciting the con- 
6rmation of the dean and chapter, but that was of a leaſe 
made by R. JV. upon the trial the jury did not find de 


facto, that the dean and chapter did confirm any leaſe 


made by 7. 7Y. but they tound expreltty thar he did make 
a leaſe of this barn, and tithes, to the plaintiff, who now 
moved the court, that the confirmation of the dean and 
chapter of a leaſe made by R. 77”. might be amended, and 
made F. JF. the plaintiff ſuggeſting that the jury 1n- 
tended to find it ſo, which .might appear by the notes of 
the clerk of afliſes ; but the court would not amend the 
verdict upon ſuch ſuggeſtion, it being returned to the 
court, and now too late to have it amended. Cro, Eltz. 
Normington v. Try. WE WTO 

After a verdict for the plaintiff at the afſiſes, it was 
moved to amend the jurata in the record of ft privs, 
which was thus, (viz.) Ponitur in reſpettu coram domino 
rege ef domina regina apud Weſtm', &c. niſi , Juſticiar', 
&c. ad aſſiſas capiend” aſſign prius die, &c. vice/mo die 
Martii ; now here were two miſtakes, for the 2ueen died 
in December before, ſo it could not be coram domina re- 
gina, and the affiſes were on the 23d day, and not,on the 
20th day of March ; the record was right in both theſe 
matters, and therefore it was inſiſted, that the jurata in 
the record of 1/7 privs mizht be amended by it, as it was in 
Merchant and Reaſon's caſe, and in Aquila Week's caſe ; but 
it was denied ; for in all caſes where the. record of ni privs 
hath been amended by the rol, the writ of di/iringas hath 
been right, which, tozether with the »/7 privs is a ſuf- 
ficient authority for the judge to try the cauſe, but here 
the d/tringas was wrong, for it was Gultelmus & Maria 
dei gratia, when the Queen was at that time dead ; 'tis 
true, the miſpriſion of the clerk in a writ of nift pris 


_ is amendable by the ſtatute 8 27.6. according to Black- | 


mire's caſe, but then it muſt have ſufficient matter to au- 
thoriſe the judge to try the iſſue, for without that writ he 


cannot try it; now in this caſe there could be no autho- 


rity from the Dueen, for ſhe was dead, and the cauſe was 
tried three months after her death, for which reaſon it 
was not amendable. 5 Md. 211. 


able . 


Error, &c. in a writ of annuity, wherein the judg- 


ment was, that the plaintiff ſhould recover the arrears be- 


fore and pending the writ, gue guidem arreragia in toto 
fe attingunt ad 751, which in truth was a quarter's rent 
more than was in arrear ; and this was aſſigned for error ; 


| but adjudged, that becauſe it appeared upon the record to 


what the arrears did amount at the day of the writ 
brought, and becauſe the judgment had been perfect, if 
the clerk had not put it into a certain ſum, which was 
not his buſineſs' to do z therefore this was only his miſ- 
take, and ſhall be amended. Dyer 55. | 

In Blackmore's caſe it was adjudged, that the court in 


the fame term may as well 2mend their own judgment, 


as.any other part of the record ; for in the ſame term the 
Judgment is given, the record is in the breaſt of the judges, 
and notin the roll. 8 Rep. 

Error of a judgment againſt Edward Seymour at the ſuit 
of Sir Fohn Clifton ; and the error aſſigned was, that the 


_ Judgment was entered thus ; (viz.) quod recuperet verſus 


dvardum Seymour, leaving out the word prediftum ; 
adjudged, that it was amendable.' Gold. 113. ' 


Two plaintiffs brought an ne fag in C. B. ; wn 


two defendants : upon Not guilty pleaded, the jury found 
one of the defendants guilty as to the lands in D. and the 


other defendant guilty as to the lands in S. and in enter- 
ing the judgment there was a miſtake by the clerk, who 
entered quite contrary to the finding of the jury ; for that 
the defendant which was found guilty as to the lands in 

» the entry was, that he was guilty of the &jectment of 


| clerk ; but adjudged, that it 
cauſe the judgment is the act of the court, and not of 


A M ÞB 


the lands in S. and ſo e converſo 3 and upon a writ of errof 
brouzhtin B. R. the queſtion was, whether this-:could be 
amended after the record moved ? I he better opuiion was, 


C. B. the entry is mittitur tranſcriptum record! ; but upon 
a writ of error in the Exchequer chamber, upon a judg» 
ment in B. R, the record remains ſtill in B. R. and 
therefore that court may amend it after ſuch writ of error 
brought ; but this muſt be in a miſtake, and not in point 


| of judgment, where there is matter of ' law. 2 £vll, - 


252. 
Upon a demurrer to a declaration in C, B. judgment 
was given againſt the plaintiff, who brought a writ of 


(viz.) that on ſuch a day the plaintiff being exa&us non 
venit, ideo nil capiat per breve, and thereupon a writ of 
inquiry was grounded, and this was afligned for error, 
for that this judgment was entered upon a nonſuit, when 
it ſhould have been upon a demurrer : Sed per curiam, 
There is little difference between | judgment in both 
caſes ; for the judgment in both is, that »// caprat per 
breve ; lo that this being only a mſ-entry of the clerk, 


ed, tho' the error and mil-entry was in another court, 
t Kol. Kep.. 3209s... | | . 

In ejectment the plaintiff had a verdit for ten meſ- 
ſuages, fifteen acres of land, fifteen acres of meadow, and 
fifteen acres of paſture, and as to the reſt in the declara- 
tion the jury found the defendant Not guilty ; and the en- 
try of the judgment was, that the plaintiff ſhould recover 
the meſſuages and the greater number of the acres in the verdiet ; 


_ and thereupon the defendant brought a writ of error, and 


aſſigned errors ; and upon a ſcire facias ad audiendum er- 
rores, the defendant in error pleaded in nullo eft erratum, 
and moved in C. B. to amend the judgment : it was ob- 
j<ed, that the time was paſt after the aſſignment of er- 


 rors to amend the judgment, and if it was not, yet the 
judgment could not be amended, becauſe *tis the a& of 
court ; Sed per curiam, The time is not paſt ſo long as 


diminution may be alledged, or a certiorari awarded ; and 
this being a plain miſtake in the clerk, in entering the 


I. ones 9. 

ebt, &c. by Thomas Welcome, againſt B. B. in which 
the plaintiff had a verdict, and the judgment was entered 
qued pred” B. B. recuperet, when it ſhould have been quoa 


6. | | pred” Thomas recuperet ; it was moved, that the record 
6. Iſſues, verdidts and records amendable, and not amend-. 


might be amended, this _—_—— the miſpriſion of the 
ould not be amended, be- 


the clerk. Goldſb. 104. 


Error of a judgment, &c. and error affigned was, 
that the judgment was entered, that the plaintiff ſhould 


Jur', when it ſhould be c-, ſo that there was only a miſ- 
take of a letcer, (viz.) j for c; but becauſe it was part 
of the judgment, it could not be amended. Gold/. 151. 
An attorney directed his clerk to make a ca. /a, re- 
turnable in Pinto the laſt return whereof was on 
the 25th of Tune, and the clerk by miſtake wrote the 


| 25th of Fuly; adjudged, this was not amendable, becauſe 


of the miſchief which might inſue ; for if *tis amended, 
and made returnable the laſt return of Trinity term, it 
may happen that the party may be in the company of the 


In the year 1676 the Earl of Stafford gave a warrant 


ſuit of the plaintiff, &c. Simpſon ſent the warrant to one 
Wall, his entering clerk, who entered the judgment, that 
the plaintiff recuperet debitum et damna ſua, but left a 


torney was loſt, but Simpſon, who was {till living, made 
affidavit of the fa, and thereupon a motion was made to 
inſert a ſum certain for the damages and coſts ; for that at 
Common law, before any ſtatute of amendments, the 
court had power to amend their own judgments, and in 


mi caſe the words omitted are the aCt of the court ; they 


might likewiſe amend it if it had been the was ane 


that upon a writ of error in B. R. upon a judgment in 


error in B. R, for that the judgment was entered thus, - 


when he had the whole record before him, it was amend-_ 


judgment not according to the verdict, it was' amended, 


recover 20/. aflefſed to him per juratores necnon 1ol. per. 


ſheriff after the return, and before 'tis amended. 2 $:d. 


of atturney to one Simpſon to confeſs a judgment at the 


blank for the damages ; Wall died, and his warrant of at- 
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the clerk ; all which is very true ; but in this caſe there 
_ is nothing to amend it by ; for the warrant of attorney 


being loity 'tis uncertain what ſum ſhal] be allowed tor 
coſts ; beſides, admit that this is amendable, yet it muſt be 
in the /ame term in which the judgment was entered 3 for 
ſo long and no longer, the court hath power to amend 
their own judgments ; but here the judgment was entered 
above 19 years paſt, and ſo not amendable. 5 od. 
I . 

% ejeftment, the plaintiff declared on a demiſe 10 
Aprilis 1697, inſtead of 1696, ſo that at the tria], the 
year 1697 was not come : "There was a verdi& for the 
plaintiff, and now he moved to amend it ; but it was Ce- 
nicd ; becaulc if it ſhould be granted, it altered the iſtue 
and made a new title in the plaintiff. +4 Salk, 48. ; 

Two as principals, and one as accefiary, were ndifted 


for the murder of a woman; one of the principals confelled 


the fa& ; the other principal and acceſſary were convicted 
both the principals were hanged, and Sampſn the acceſ- 
ſary was pardoned, and brought a writ of error to reverſe 
his attainder ; and upon A certiorari to the clerk of the 
afliſe to certify the record, he returned, that at the general 
goal delivery, &c, held 18 die Marti in ſuch a year, 


| before ſuch judges, the defendants were indicted, &c, and 


afterwards, 20 die Martii aforeſaid, coram prefar juſti- 
ctariits, they were tried, convited, and had judgment, 
&c. the error inſiſted on was, that there was not contimu- 
ance by adjournment from the 18th to the 20th of March ; 
?tis true; 'tis coram prefat” juſticiarits, but they may ſtill 
be the ſame juſtices by another commiſſion ; that this 
record thus certified is ill, and cannot be -amended, nei- 


ther by the common law, or by any ſtatute, Tones 


420. 


7. Fines and recoveries amendable, and not amendable. 


In a formedon for the manor of 1//eild, the defendant 
pleaded 1n bar a common recovery againft the donee in tail 
of the ſaid manor ; the plaintiff replied, nul tel record, 


- which being certihed, it appeared, that the recovery was 


of the manor of 7sfeld; adjudged, this being the miſtake 
of the clerk in one letter, it ſhall be amended, eſpecially 
it being in the caſe of a common recovery, which is ſut- 


| fered by the aſſent of both parties. 5 Rep. 46. 


Upon a fine levied in Michaelmas term ix Eliz. the 
proclamations ingrofled by the chirographer were right ; but 
in the note of the fine delivered to the cy/tos brevinm, the 
ſecond proclamation was entered to be made 20 Ma::, 
where it ſhould have been 23 4ar; adjudged, that it ſhall 
be amended, becauſe the engroſsment by the chirographer 


'is the foundation, and that being right, *tis a ſufficient 


warrant to mend the other ; but the court held it to be 
2 good fine without any amendment. Hut. 122, 

The writ of covenant was ?e/ted ſix months after the 
aedimus ; the court of Grand Seffions in Wales ordered it to 
be amended ; whereupon the Zarl of Pembroke petitioned 
the houſe of peers for a bill to ſet aſide this amendment, 
whereby he had loſt the benefit of a writ of error, and 
the matter was referred to the judges, to certify whether 
the amendment was warranted by law ; and Holt Ch. J. 
certified that it was not, becauſe the writ of covenant was 
an original, and not amendable either by the common law, 


-or by any /latute ; that as to amendments, there is no dif- 


ference between an amicable and an adverſary aQtion ; 


that a fine and common recovery are as much an aſſurance 
as a deed, and no-body pretends to amend a miſtake in 


a deed; that Gage's caſe in the 5th Rep, 45. is miſre- 


porred, and no law ; hereupon a bill was allowed by the 
lords, but rez2Qted by the commons. 1 Salk. 52, 

A recove:y was ſuffered, but the writ of ſeiſin was 
made returnable the ſame return as the writ of entry ; the 
__y was ordered to be amended. Rep. of Prad. in 

. B. 127. 

The writ of entry was made returnable tres Mich. 
22 Car. 2. which was before the date of the deed, to make 
2 tenant ta the pracipe ; at qrdered to be amended by 


—_— 


A M E 
making the writ returnable Craſiin” animarum. Rep, of 
Fratt. in C. B. 127. | 

| It was moved to amend a recovery ſuffered by Fang 
Knight, the lands being ſaid in the recovery to He in pa... 
rochia ſanfte [Marie ſalvateris in Southwark, whereag 
there is no ſuch pariſh ; for the proper name is ſan Sal. 
vatoris ; and the court gave him leave to raſe the word 
(Marie) ; and per Trely Ch. J. the vulgar name is $;, 
Mary QOver-ree, that is, over the river ; but ſan Salugs 
toris 18 the name uſed in pleadings. L. Raym. 134. 
Upon the certificates of the c/os brevium, Mr, Pro 
thonotary Tempe/!, and the clerk of the warrants of this 
court, ſaid, that the writ of entry and writ of ſeifin be. 
tween the parties had been duly iflued ; and alſo that the 
recovery in this cauſe was taken at the bar of this court of 
the term of St. Michael, in the 8th year of K. Charles the 
Firſt, all the parties in the ſaid recovery named then and 
there appearing in their own perſons, It was ordered, that 
the ſaid recovery ſhould be enter'd of record of that ſame 
term of St. AZichael, upon the 13th roll, among the rolls 
of the pleas of land inrolled in that term, Rep. of Prag. 
in C. B. 127. | 
On motion to amend a writ of entry by putting out 
Cowickbury, and inſerting (in paroch* de Sheering) it ap- 
peared that the deed to lead the uſes thereof was right; 
and upon producing ſeveral precedents, a fine was to the 
heirs males, and ſcire facias is mads to the heirs in general ; 
this ſhall be amended. Bro. Amendment, pl. 113. | 
A common recovery was ſuffered, to the intent to bar 
an intail, and the warrant of attorney was, that Alice 
Pinde ponit loco ſus A. B. &c, whereas. her name was El:- 
zabeth, and ſo it was afligned for error, that no warrant 
was entered for Elizabeth; the query was, if this were 
amendable, and the book ſays, that it was amended af- 
terwards. Dyer 105. | N 
In formedon the writ was precip? quod reddat 20 acres 
Heddington, not ſaying in Heddington z the curſitor upon 
oath confelled, that the paper deliver'd to make out the 
writ by, had the word (in,) and therefore it was amended 
by order of the court, it being only the default of the 
clerk. Cro. Eliz. 644. pl. 49. RES 
In the third proclamation upon the foot of a fine levied in 
Trin, term. 5 Fac. the ſaid proclamation as ſaid to be 
made 6 Fac. and upon the foot of the fine the fourth pro- 
clamation is wholly left out ; but becauſe upon view of the 
proclamations indorſed upon record remaining with the chi- 
rographer, and the book in which the proclamations were 
firſt enter'd, it appear'd that the ſaid proclamations were 
rightly and duly made ; it was adjudged that they may be 
amended. 13 Rep. 54. Trin. 7. Jac. 1. Zi 
| In a recovery agreed to be ſuffered by A. B. and R. C. 
the zwr:t Fa entry was ived out in the name of F. C. in- 
ſtead of K. C. but ordered to be amended. Rep. of Pratt. 
nC. B. 127. | | 
A warrant to ſuffer a recovery by JV. R. and Heſter 
his wife ; the ſerjeant had certified that the warrant was 
given by ///. R. and Margaret his wite, and the mittitur 
and tranſcript made, and the recovery enter'd accor- 
dingly, but order'd to be amended. hs Fo 
recovery enter'd by 4, B. and C. his wife, but 
the name of the wife totally omitted, ordered by the court 
to be amended. Rep. of Pra#s. in C. B. 127. * 
A motion to amend a recovery in Hi}, 1703. wherein 
W:/t-Engle/ton and W:/t-Tyncham was put in the writ of 
entry, in/tead of Ingle/ton Tyneham : the deed to lead the 
uſes was right; £. 7. who was one of the vouchees was 
dead, the other parties alive and conſenting ; and it ap- 
pearing that it was the intent of all the parties that it 


ſhould be right, and common recoveries being common 
aſſurances, amendments ought more ealily to be made 


than in other caſes ; therefore the court ordered it to tc 

amended accordingly, Rep. of Pratt, in C. B, 17. 
A motion to amend a recovery by putting in theſe words, 
parech* ſanfis Mariz in Wallingford, and in paroch «* 
Wargrove, and a rule to ſhew cauſe was granted ; this 
was afterwards oppoſed ſtrongly, three juſtices againſt the 
amendment ; but Tracey ſeem'd for it, tho" the partie 
| Wore 


4 
: F 
i 
*3 
2 A 
EY 
«& 
oo 
Ws 
be 
eats 
© i 
a 
- 
RP 
ht.” 
{IF 
"2 
"I 
7-7 
PAY vo 
Po. 7 
LN 
0 
ts 
Eat 
= 
. 1 
RS. 7 
2 
+: 30 
*Y 
b 5 - 
W's 
DW.” 
*IIG 
= 
2:3 
2c 
7g 
p 
"WEL 
<0 
- bo 
34g 
* 
RET 
- 
7} 
Eb 
© 2004 
LS 
0; 
k- 
"= 
k. > 
» ol 
<7 
Rs 
bi, 4 
w 
i X84 
4 
"bt 
2G 
- 
0 
: 4% 4 
Re. 
"> 
*23% 
_.”. 
=— 
HY 
= 
By. 
>» 
»4 4 
Wy 
"I 
$4 
*: IN 
bY 
A Irs 
= 
_ 
8 
- Ms. 
L 5h 
IZA 
x 
3g 
4 
x 
7 
*. 
"Ra 
: "5% 
2A 
by”. 
wo 
Ia 
F, 4 
y 
”* + 
F,) $4 
Wes: 
a4 » 
uo 
roy 
. 
455 
* ma 
=, 
= 
= 1 
Pa "- R 
i243 
mm 
"5 
"Is 
'-, 
MN 
vpel 
it%4 
og 
- 
by 
[- fn 
(od A 
Ws. 

Li) 
3 
Tj 
- sf 
"0 
5 
DES 
= 

** 

> 
"22 
"= 

"24 


mmm 


AME 


were all dead, and purchaſers in the caſe: It was denied 
chiefly becauſe if the amendment was made, the King 
would loſe his fine for the parcels to be inſerted. Rep. of 
Prat. in C. DB." 254. 20: | ; 
A motion was made. laſt term to amend a fine by in- 


ſerting the word (woorth, ) and this preſent term on fhew- 


ing the cauſe, the rule was made abſolute for the amend- 


- ment, tho' it was objected that the heirs at law would 


be prejudiced if the fine was amended z the court faid, 
they could not take notice, whether it would be a preju- 
dice to the heirs at law or not 3 but it was the duty of the 
court t9 make the fine agreeable to the deed and intention of 
the parties. Rep. of Pratt. im 6. BY Gb. tf 2 

A motion to amend a recovery by inſerting ſeveral 
pariſhes which were left out in the inſtruftions to the cur- 


ſitor 3 it appeared that the deed to lead the uſes of the 
| Yecovery, was dated the 7th of Oober, the writ of entry 


teſted the 11th of December, and returnable im menſem 
Mich. The court ordered the recovery to be amended, 
Rep. of Pratt, in C. B. 85. 

| It was moved to amend atine by ſtriking out the words 
in America in partibus tranſmarinis, this for was of lands 
and tenements n the iſland of Antigua, or otherwiſe Antiguea, 
in parach ſantis Marie Iflington i the county of Middleſex, 
and was paſſed in the year 1714; application had been 
made to the maſter of the rolls, and an order made by his 
honour for the amendment, which order was ſet afide by 
my lord chancellor : After great debate in this cauſe (a 
writ of error being depending) the judges were unani- 
mouſly of opinion, that this court had the only cognizance 
of fines, and order'd the ſame to be amended. Rep. of 


 Pra&. in C. B. 121. . 


A rule to compleat @ recovery of Eaſter term the gth of 
Queen Am. the pracipe at bar was fign'd by ſerjeant 
Richardſon, the plea roll enter'd, and the exemplification 
ingreſſed but not ſealed, and neither the roll carried in, nor 


the writs filed ; upon reading the deeds and affidavit of 


notice to the reſpective parties, the recovery was order'd 
to be compleated, and the rolls and writs to be” filed. 
Rep. of Pratt, in C. B. 126. 


8. Indiftments and popular ations amendable, and not 
amendable, Ng bs 


' An aQtion was brought, upon the ſtatute of hue and 
cry, againſt the hundred of Cheſſam ; the plaintiff had a 


verdict ; and upon ecror brought, and all the records cer- | 
tified, the plaintiff prayed, that the title of the action 


might be amended, for upon the roll it was an action on 
the caſe, when it ſhould have been, an aCtion on the /tatute ; 
but adjudged, that it could not be amended, becauſe the 
ſtatute '8 Bliz, did not” extend to amendments upon 
[= vr actions, upon penal ſtatutes or indictments. 

inch. 66. | 

Two were indicted of felony, and found guilty, but 
th: inditment was only in the {ingular number, tho' both 


their names were in it; nine of the judges were of opi- 


nion, that it was amendable ; it being doubted by juſtice 
Yelverton at the aflizes, before the felons were tried, and 
therefore he deſired the opinion of the judges, who agreed 
as aforeſaid, and the parties were executed. 2 Bul/?. 35. 
An indiment was removed into B. R. by a certtorart, 
and the court was moved, that the word (publicz?) might 
be inſerted, but it was denied, becauſe it was of another 
term. Style. 321. EE | | 
The defendant was indifted for barretry in Middleſex, 
and. upon a certiorari brought, two or three lines of the 
inditment were left out ; and the clerk of the peace of 
Middleſex attending, it was moved to amend it by the 
record : adjudged, that it this had been to remove an in- 
ditment in London, it might be amended, becauſe they 
have power by their charter to' certify zenorem record: {o 
that the record ſtill remains with them, and the courc 
may amend by it ; but it cannot be amended in any other 


_ county, becanſe the law ſupp6fes the record iticlt to be. 


removed, and fo there is nothing remaining for them 
to amend it by. Sd. 155. 
© The defendant being indicted for murder, pleaded, that 


ma Earl of Banbury, &c. the attorney general replied, 
OL. I, 
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and then the defendant moved to amend his plea ; which 
was granted, becauſe not entered on the roll, but only 
fled. 1 Salk. 47. The King verſus Knolles, The like 
rule in an information for perjury, 1 Salk, 47, * | 
Amercement, Amerciamentum, (from the Fr. Aterci, 
t. e, Miſericordia) ſignifies ' the pecuniary puniſhment of 
an offender againſt the King, or other lord, in his court, 
that is found to be in miſericordia; that is, to have of- 
tended, and to Rand at the mercy of the King or lord. 
There ſeems to be a difference between amercement and 
fines, Kitchin, fol. 214. For F gs as they are taken for 
puniſhments, are certain, and grow expreſly from ſome 
ſtatute, but armerceaments are ſuch as are arbitrarily im- 
poſed by affeerors, which Kz:tchin, fel. 58. in ſome man- 
ner confirms in theſe words, L” amerciament eft affire per 
fares, Manwood, in his Foreſt Laws, par, 1. fol. 166, 
ſaith, an amerceament is a more eaſy, more merciful pe- 
na'eys and a fine more ſharp or grievous : his words are 
theſe. JF the pledges for ſuch a treſpaſs do appear by common 


be impriſoned for that default of the defendant. But other- 
wiſe it 1s, if the defendant oye 0 appear and be ready 
in court before the lord Ch. F. in Eyre, to receive his judg- 
ment, and pay his fine: if ſuch pledges do make default, in 
that caſe the pledges ſhall be amerced, but nt fined. So 


great one. The author of the New Terms of Law, faith, 
that amerceament is properly a penalty aflefled by the peers 
or equals of the party amerced, for an offence done ; for 
the which he putteth himſelf upon the mercy of the lord ; 
who alſo makes mention of an amercement royal, ana de- 


fines it to be a propatay puniſhment laid upon a ſheriff, 
coroner, or ſuch like o 


See Miſericordia, If the amerceament were too grievous, 
7, e. diſproportioned to the nature of the offence, or the 
abilities of the offender, there was a releaſe to be ſued by 
a writ called moderata miſericordia. Amerciamenta' illeva- 
bilia were ſuch amercements as, thro* the paverty or eſcape 


| of the amerced, became deſperate debts, and were deducted 


in the accounts of the bailiff, or ſteward, or colleQors of 
rents and other dues. So A, D. 1425. the prior and ca- 
nons of Burchefter, allowed to the receiver their rent at 
Kirthington In allocatis eidem pro amerciamentis i/le- 
vabilibus hoc anno ſex denarios. See Kenn, Parach, Antiq, 
573- and Gloſſary, in vac, amerciamentum. Cowel, 
n all ations guare vi et armis, as in reſcous, treſpaſs, 
vi et armis, &c. if judgment is given againſt the defen- 
dant, he ſhall be fined and impriſoned, far impriſonment 
is incident to a fe; and when the judgment is guod ca- 
piatur, it Mult be intended capiatur tili he pays the fine ; 
if the defendant plead a falſe deed, or denies his own deed, 
and *tis found againſt him, or if relia verificatione he 
confeſſeth the action, he ſhall be fined; but if he pleads 
the deed of his anceſtor, or denicth it, and it is found 
apainſt him, he ſhall be only amerced, if the defendant in 
replevin claimeth a property, where in truth he hath none, 
and *tis found againſt him, he ſhall be fired. In an aþ- 
peal of robbery, death, felony, or maihem, if 'the plaintiff 
be nonſuit, barred, or his writ abate by his own default, 
he ſhall be fined, and fo in attaint; fo likewiſe for any 
contempt done to a court of record, and alfo in all caſes 


Now for amercements theſe rules were agreed, (viz.) in 
all writs of pracipe qued reddat, formedan, quod permittat, 
&c. if the plaintiff be barred or nonſuit, a is writ abate, 
either for matter or form, he ſhall he amerced ;. but if 
there are two plaintiffs, and the writ abate for the death 
of one of them, in ſuch caſe the other ſhall be amerced. 
In all perſonal aftions without farce, as in debt, detinue, 
&c. if the plaintiff be onſet, barred, or his writ abate 
for matter or form, he ſhall be amerced ; but if the writ 
abate for the death of one plaintsff, or if one of them is 
nonſuit, which in law 3s a nonſurt of bath, he who ſurvi- 
veth ſhall not be amerced, nor' he who was nonſuited, 
but the other who was. In all judiczal proceſs, if the 
plaintiff be nonſuit, barred, or his writ abate, he ſhall not 


be amerced, becauſe 'tis a proceſs founded on a judgment 


Ff 


ſummons, but not the defendant himſelf, then the pledges ſhall 


that an amercement is for a ſmall fault, and a fine for a 


cer of the King, by juſtices, for 
ſome offence. Ratcliff baron of the Exchecquer. 2, H. 7. 


where a thing is prohibited by any ſtatute: Thus much-- 
| concerning nes. | hf | en 
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| where there are two, in ſuc 
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and record, and in theſe ations he ſhall not find pledges. | 


In all real and perfonal actions, if part be found for the 
plaintiff, and part for defendant, or part againſt one de- 
tendant, and part or _— gan the other defendant, 
caſe, neither the plaintiff nor 

defendant ſhall be amerced ; and therefore, in afſault 
brought againſt hy/band and wife, ſuppoſing the battery to 
be done by beth, and the wife is only found guilty, the 
plaintiff ſhall not be amerced ; one defendant ſhall not be 
7wice amerced, but one plaintiff may : upon a d!ſcontinu- 
ance in any action, the plaintiff ſhall not be amerced, be- 
cauſe *tis the act of the court ;z and ſo-it is where the court 
hath no juriſdiftion. In all ations, &c. where the de- 
fendant appeareth the firſt day, and zendereth the thing 
in demand, he ſhall not be amerced, becauſe he doth what 
the King commanded by his writ ; but in all ations in 
which the offence is ſuppoſed to be done by force, if the 
defendant at the firſt day confeſſeth the aCtion, yet he ſhall 
be fined, becauſe his confeſſion is not a ſatisfaCtion, but 
a declaration of the offence, In all ations, &c. where 
the writ doth abate for want of qu or ſubſtance, or if 
the plaintiff or defendant is barred, the judgment for the 
defendant is, quod querens nihil capiat per breve ſuum, Sc. 
ſed fit in miſericoraia pro falſo clamore ſuo, &c. and that 
the defendant eat inde ſine die ; but if the plaintiff be non- 
ſuit, then the judgment is, ideo tonſideratum eff per cu- 
riam quod (the plaintiff ) et plegit ft de proſequendo ſint mn 
miſericordia, 8 Rep. 61. Beecher's caſe. . 
In treſpaſs, &c. the defendant juſtified the taking, &c. 
for at the ſheriffs zorn the plaintiff was preſented for not 
appearing there, being duly ſummoned, and thereupon he 
was amerced by the jury, which was affeered by four of the 
jurors to 405. which was certified to the next quarter ſeſ- 
lions, and there it was confirmed, whereupon the /eward 
of the ſheriff's court made a warrant to the defendant to 
levy the 40s. by virtue whereof he took the bullock, &c. 
Upon demurrer to this plea it was inſiſted for the plain- 
tif, that the amerciament ought to have been aſſeſſed by 
the court, and nat by the jury, as the defendant had pleaded, 
becauſe *tis a judicial aft ; beſides, it ought not to be le- 
vied by the defendant as bailiff, by a warrant from the 


fleward, &c. becauſe *tis expreſly provided by the ſtatute 


1 Ed. 4. that no fine or amerciament in a torn ſhall be 
levied, unleſs *tis certified to the next ſeflions by inden- 
ture, and there inrolled ; and by proceſs made from the Pi 

by 


 foons to the ſheriff himſelf, fo that it cannot be levied- 


warrant from bis fleward to the bailiff, for that is directly 
contrary to the ſtatute; and ſo it was adjudged. Cre. 
Car. 260. | 

In dower, the defendant confeſſed as to part, and judg- 
ment againſt him quod fit in miſericordia, and leaded in 
bar as to the reſt ; and upon demurrer to that plea, judg- 
ment againſt him quod fit in miſericordia again z upon a 
writ of error brought it was inſiſted, that he could not be 
twice amerced in the ſame ation ; but adjudged, that he 
may, where both the judgments are final and independant 
on one another, as in this caſe, but not where one 1s 
interlocutory. 1 Salk. 54. | | 

Upon a capias direed to the ſheriff of Yorkſhire, he 
iſſued a warrant to the bailiff of the liberty of Pomfret ; 


' to take the defendant Smith; who (not returning the 


writ) was amerced at ſeveral times to 5ol. which was 
eftreated into the Exchequer ; afterwards the parties agreed 
that upon producing a certificate from the plaintiff's attor- 
ney that the debt was paid, theſe amerceaments ſhould be 
diſcharged, which was accordingly done upon motion, 
tho' it was ſaid that there ought to be a cor/?at of the 
efireat, and that the amerceaments are not uſually diſ- 
charged upon motion, but that the court in ſuch caſes 
gives the ſheriff leave to compound them, 1 Salk. 54. 

' Iſſues were returned upon the di/iringas, and ſo upon a 
ſecond and third ; and upon a motion for a rule to eſtreat 
them, it was denied, becauſe *tis the courſe of the court 
to ſend twice in a year into the Exchequer, (v:z.) on 
the laſt day of the two iſſuable terms; but in extraordi- 
ay caſes there may be a rule to eſtreat theffi ſooner. 
1 0g 


the 55. . 
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The town ſhall be amerced for an eſcape of a 5 
tho? it was committed in a field or a wet boy _ 
was in the day time. Dyer 210. "0 

But in Milbourne's caſe it was adjudged, that at C9 
mon law, if a man be killed in a town in the day-ti = 
ſo long as there is full day, |if the murderer eſcape y 
town ſhall be amerced ; but if it was done in the n; K 
and the felon eſcape, the town ſhall not be amerced - 
cauſe in ſuch caſe it ſhall not be preſumed that they new. 
leed to apprehend him. 7 Rep. 4. Milbourr's caſe, * 

Some courts may fine, but not impriſen, as the leet 
ſome cannot fine nor impriſon, but amere, as the count 
court, hundred, court baron, &c, for no court can fin 
or impriſon which is not a court of record ; ſome = 
impriſon, but not fine, as the conſtable at petty-ſeflions f 
| an affray made in diſturbance of the court ; ſome div 
fine, impriſon nor amerce ; as the eccleſiaſtical courts held 
before the ordinary, archdeacon, &c. or their commiſſ, 
"ries, and ſuch as proceed according to the Canon or Civil 
law; and ſome may fine, Paerer: Fo and amerce, as the 
caſe requires, as the courts ot record at J/o/tminfter and 
elſewhere. 11 Rep. 43. 6. | / 

The /heriff in his tourn may impoſe a fine on all fuch 
as are guilty of any contempt in the face of the court ; for 
he ſtill continues a judge of record ; and there ſeems to be 
no doubt but he may impoſe what reaſonable fine he 
thinks fit upon a ſuitor refuſing to be ſworn, or upon a 
bailff* refuſing to make a panel, &c. or upon a tithingman 
negletting to make his preſentment, or upon a juror refuſin 
to preſent the articles wherewith they are charged, or v In 
a perſon duly choſen conſtable refuſing to be ſworn, 2 
Hawk, P. C. 58. © 10, ſeet, 15. ; 

: Admiralty court, which is no court of record, ma pu- 
niſh one that reſiſts the proceſs of their court, and ma 
fine and impriſon for a contempt to their court in the 
face of it z but ſhould they proceed to give the party 
damages, a prohibition would be granted. Yent. 1, 20 
_ a? . - Sparkes > Martin, | | 

m rom the Lat, Amifus) A pri 
, ne; { ) A prieftly garment. 

Amicia, (the ſame with Almutium) A cap made with 
goat's or lamb's ſkins ; that part whereof which covered 
the head was ſquare, and one part of it hung behind and 
covered the neck. It is mentioned in the Jfong/ticon, 
3 tom. ' pag. 36. pennulas autem hujus amiciarum caprinas 
eſſe volumus vel agninas, | 

Amiqus, Was the uppermoſt of the ſix garments 
worn by prieſts ; it was tied round the neck, ne inde ad 
linguam tranſeat mendacium ; and it covered the breaſt and 
heart, ne vanitates cogitet, —— Amittus, alba, cingulum, 
Hola, manipulus et planeta =— Theſe were the ſix gar- 
ments of prieſts. Cowel, | | | | 

Amicus curiae, If a judge is doubtful or miſtaken in 
a matter of law, a by-ſtander may inform the court, as 
amicus caurie. 2 5 178. In ſome caſes, a thing is to 
be made appear by ſuggeſtion on the roll by motion ; 
ſometimes by pleading, and ſometimes as amicus curie. 
2 Keb. 548. Any one as amicus curie may move to quaſh 
a vicious inditment ; for if there were a trial and ver- 
dict, judgment muſt be arreſted. Comberb. 13. A coun- 
ſe] urged that he might, as amicus curie, inform the court 
of an error in proceedings to prevent giving falſe judg- 
ment; but it was denied, unleſs the party was preſent. 
2 Show. Rep. 297. | 

If an aCtion be abated, any one as amicus curie may 


himſelf. Comb. 170, | 
Amittere legem terrae, To loſe and be deprived of 
the liberty of ſwearing in any court, or (as Sir Edw, Coke 
ſays) to become infamous, is uſed by Glanvill, 1ib. 2. c. 13. 
for the puniſhment of the champion, over-come or vield. 
ing in battle, upon a writ of right, and of jurors found 
gatlty in a writ of attaint. Cowl, See Selden's Titles of 
enor, and ſtatute 5 Eliz. c. 9g. againſt perjury. 
* Ammailare, To enamel. It is often mentioned in 
the MMonaſticon, 3 tom, þ. 170. | 


_ Animobra- 


move to have the verdict ſet aſide, even the defendant 


ANC 


ammobagium, A ſervice — Terre in Com, Flint. 
domino rege per certa ſervitia, et per ammo- 


ntur de , , , "I 
_ ad quinque folidos extenditur cum accaderit, 


bragium quod 
Pat. 7 Ed. 2. m. 7. Cowel, | 
' Amneſty, (Amne/tia, Oblivio) An att of pardon or 
oblivion, ſuch as was granted by King Charles the ſecond 


ſtoration., Cowell, ed. 1727, ) 
- —nſtran infulae, Iſles upon the weſt coaſt of Bri- 


corpo : 
the T1 . o o _ Ba - oo. 
in > wits Jus amortizationis eft privilegium ſeu li- 


2 capiendi in manum mortuam. In the ſtatute de {tber- 
_ Aoquierands anno 27 Ed. 1. the word amuortiſſement 
is uſed. Cowell, See Montmann. ; 

Amorttize, (Fr. Amorttr) Is to alien lands in mortmain. 
| Gee MPortmain, and the flat. 7 Edw. 1. of amortizing 

nds, | 
 inoveas manim. See Diſter le main, = 

Ampliation, (Amplatio) An enlargement, but in ſenſe 
of law it is a referring of judgment, till the cauſe be fur- 
ther examined. Cowell. FED ae 

Amp, (Amicus ) in Law prochein amy is the next friend 
to be truſted for an infant. Alien amy is a foreigner here 
ſubje& to ſome prince in friendſhip with us. Cowell. 

cob, | NR Et. | 
Jimonte, The garment with which the prieſt in ſacri- 
ficing covered his head and ſhoulders, From the Lat. 
amittus. Cowell, DO ; | 

Analagitim, Rex Fohannes Concedit Fordano de London 
analagium dumiſie apud Bray in feudo, Rot. Cart. 7, 
Joh, ms Ie | ey _LY 4-414." 4 

An, jour et waſte, (Fr.) Year, day and waſte ; a for- 
 feiture of lands to the King by tenants committing felony 
and afterwards the _ falls - _ ns 

Analogium, A pulpit. Cowell, ed. 1727. 

ery Le, Mendofie,- Chron, 3h. F 

Anar, i. e. A King, Cowell, ib. | 
 Anacalites, The hundred of Henley, Cowell, ib. + 
Ancaſter, See Trococalana, | | 

Anceſtoz, ( Anteceſfor) Signifies one that has gone be- 
fore in a family : But the law makes a difference between 
what we commonly called an anceſtor and a predeceſlor ; 
the one being applied to a natural perſon and his anceſ- 
tors, and the other to a body politick and their predeceſ- 
| fors. Co. Litt. ſet. 103 A prepoſlefſor of an eſtate hath 
been,called ance/ior. Cowell. 

Anceſtrel, What relates to or hath been done by one' 
anceſtors ; as homage anceſtrel, &c. o | 
Anchoz, Is a meaſure of brandy, &c. containing ten 
lons, | | | 
Anchozage, (Ancoragium) A duty taken of ſhips for 
the uſe of the Nope where they caſt anchor. 4s. Arth. 
Trevor. Ar, The ground in ports and havens belonging 
to the King, no perſon can let any anchor fall thereon, 
Without paying therefore to the King's officers. Cowell, 
« I727. | | 
Ancients, Gentlemen of the inns of court. In Gray's 
Im, the ſociety conſiſts of benchers, ancients, barriſters, 
and /udents under the bar ; and here the ancients are of 
_ the oldeſt barriſters. In the fiddle Temple, ſuch as have 
_ gone through or are paſt their readings, are termed an- 
cients ; The inns of Chancery conſiſt of ancients and /tu- 
dents or clerks 3 and from the ancients one is yearly choſen 

the principal or treaſurer. Faceb. v0 

: demeſne, or demain, (Yetus patrimonium de- 
mnt) Is a certain tenure, whereby all manors betonging 
to the crown in the days of Saint Edward, or William the 
Conqueror, were held ; the numbers and names as well 
| of ſuch manors as belonged to the King, as of all 
others belonging to common perſons after a ſurvey 
made of them, he cauſed to be written in a book, now 
remaining in the Exchequer, and called Domeſday ; 
and thoſe, which by that book appear to have at that 
time ——_ to the crown, Ng ge contained un- 
der the title Terra Regis, are called  antient demeſne, 
Kitchin, fol. 98. Of theſe tenants were two ſorts ; one 
that held their lands frankly by charter, the other by 


| 
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copy of court roll, or by the verge at the will of the 
lord, according to the cuſtom of the manor. Britton, 
cap. 66. num. 8, "The benefit of this zenure conſiſts in 


theſe points : 1. The tenants holding by charter, cannot 


be impleaded out of their manor ; or if they be, they 


may abate- the writ by - pleading their tenure, before or 
after anſwer made. 2. They are free from toll for all 


things concerning their livelihood and huſbandry. They 
may not be panelled upon any inqueſt. F. N. B. fol. 
14. d. & fol. 228. Sc, By whom it appears, theſe te- 
nants held originally by plowing the King's lands, plaſh- 
ing his hedges, or ſuch like, towards the maintenance ot 
his houſhold ; for which cauſe they had ſuch liberties 
granted to them : And to avoid diſturbances, they ma 
have writs to ſuch as take duties of toll ; they have alſo 
immunity of portage, paſſage and ſuch like. 

All thoſe lands which were in the poſſeflion of Edward 
the Confefſor, and afterwards came to William the Con- 
querer, and were by him about the 20th year of his reign 
ſet down in a book, called Domeſday, under the title de 


| terra Regis, are antient demeſe lands ; theſe were exempt 
from any feudal ſervitude, and were let out to huſband- ' 


men to plough and cultivate for ſupplying proviſions and 
neceſſaries for the King's houſhold and family ; and for 
this purpoſe the tenants (who are called by Bra&on vil- 
lant privilegiati) enjoy certain privileges, and the tenure 
itſelf had ſeveral properties diftin& from others, : which it 
retains to- this day, though the lands be in the hands of 
a ſubject, and the ſervices changed from labour to money 


4 Inft. 296. 2 Inft. 542. F.N. B.14. rx Salh. 57. 
1. How ancient demeſue is ts be tried. | 
2. Privileges of tenants in ancient demeſne. 
3. By what afts the tenure may be changed. 
| 4+ Plading ancient demeſne, and the form thereof. 


1. How ancient demeſne is to be tried, 


| This tenure, my Lord Ch. Juſt. Holt ſays, is as an« 
| tient as any other, though he ſuppoſes that the privileges 
| annexed to'it commenced by ſome a& of parliament, for 


that it cannot be created by grant at this day. 1 Salk. 57. 

The lands which were in the poſleflion of Edward the 
Confeſſor, and were given away by him, are not at this 
day antient demeſne, nor any others, except thoſe writ 
down in the book of Domeſday ; and therefore, whether 
ſuch lands are antient demeſne or not, is to be tried only 
by that book. x Salk. 57. 4 Jnff. 269, Heb. 188, 
1 Brownl. 43. | 

But if the queſtion is, whether lands be parcel of a ma- 
nor which is antient demeſne, this ſhall be tried by a 
jury. Salk. 56, 774. | 


Ancient demeſne is pleaded as to ſuch a manor, and 


iflue is taken whether 'tis ſo or not, this ſhall be tried by 
the book of Domeſday ; but if iſſue be taken, that certain 
acres are” parcel of the manor of H, which is ancient de- 
meſne, that ſhall be tried by a jury ; for parcel or not 
parcel is matter of fa&t, which cannot be tried by that 
book. 9g Rep. Cafe of the abbot of Strata Marcelia. 
The tenant pleaded ancient demeſne held of the manor 


of Sudbury in the county of Suffolk, and iflue being taken, 


whether that manor was ancient demeſne or not, the book 
of Domeſday was brought into the court of Common Pleas 
at the trial, and this was by a certiorari out of the Chan« 
cery, direted to the treaſurer and chamberlain of the 
Exchequer, and by mittimus ſent to the Common-Pleas. 

er 150. b, | 
wh nk taken whether the manor of Bowden in the 
county ' of Northampton was ancient demeſne, or not ; and 
the 'Book: of Domeſday pry, brought into court, it ap- 
peared, that the manor of Bowden in the county of Lei- 
cefter was ancient demeſne, but not the manor of Bowden 
in the county of Northampton. 1 Brownl 473. | 
It appears, that all the land which is intitled in the 
Domeſday book in the Exchequer, under tit. Terre Regis 
Terre E. Regis & - Confeſſoris, or Terre Regis WW. Con- 
queſtoris, is antient demeſne ; and thofe which are intitled 
under other titles, terre epiſcopi $, &c. are not an- 
cient demefne ; and plea was made there, where Fe Was 
ewng 
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ſewn, that the manor of D, was ancient dcmeſn? ; that | out of the ſaid manor, but are to have juſtice adminiftreg 

| p in this vill are three maners of one name, and that they hold | to them at their own doors hy. petit writ of droit c<eſe, 
; of the mancr which is under this tit. Terre epiſcopi E. and | dire&ed to the bailiffs of the King's manors, or to. the 
| Not of the manor, which is under this title Terre regs ; | lord of the manor, if it be in the hands of a ſubjeR, 
qued nota, and ſo he conteiled, and avoided the record | 2, "They cannot be impanelled to appear at We/tminftey, 

| which was ſhewn to prove the ancient demeſne, By. An- | or elſewhere in any other court, upon any inqueſt or tria} 
ciznt Demeſne, pl. 5. cites 40 Ed. 3. 45. of any cauſe, 3. They are free and quiet from all manner 

Iflue was, whether the manor of Otterbury was ancient | of tolls in fairs and markets, for all things concerning 

demeſne, and the court awarded quod querens habeat re- | huſbandry and ſuſtenance. 4. They are to be free of 

cordum libri de Domeſday lic in Ottab. Hillarii, At the | taxes and tallages'by parliament, unleſs they be ſpecial!; 

day, the plaintiff had the book brought into court by a | named. 5. That they were not to contribute to the ex. 

porter. It appear'd that Edward the Confeſſor anno 18 | pences of knights of parliament, 6. That if they be ſc. 

Regni jut, had given this manor to the abbot of R. and that | verally diſtrained, For other ſervices than they are obliged 

it was not under the tille de terra regis ; for all lands held | to by cuſtom of the manor, they all for ſaving of charges 


in ancient demeſne which the Confeſlor had, were written | may join in a writ of m97/{raverunt, although they be ſe. 
by Irilliam the Conqueror, anno 20 of his reign, in the | veral tenants. 4 n/t, 269. þ 
book of Domeſday, under the title de terra regis, and Lands in ancient demeſne are extendable upon a 
theſe are all held in ancient demeſne at this day ; but thoſe | Zatute merchant, /taple, or elegit, 2 Tn/t, 397. 4 Ibft, 
which were given away by the Confeſfor, and which are | 270. 8 | CPR Lf 
not written in Domeſday under that title, are not ancient | In an inditment for not taking upon him and executing 
demeſne, and a reſpondeas outer was awarded, Cited by | the office of a conſtable, to which he was choſen by the 
| Holt Ch. . 1 Salk. 57. | leet, the queſtion was, whether a tenant in ancient de- 
It is in a manner agreed, that the land in the Domeſ- | meſne was obliged to execute the office ; and the court 
day book which comes under tit. terr@ regis £. or under | held he was. 1 Yent. 344. | 
| terr@ regis only, which is intended W. the conqueror, in | Note ; in Huttor's reports, there is cited one J/ard's 
whoſe time the book was made, ſhall be intended ancient | caſe, to be, adjudged in B. R. 20 Eliz, touching the toll 
demeſne ; and the plaintiff feu'4 divers charters by in- | of the town of Leiftack in Suffolk, where it was adjudged 
ſpeximus, which rehearſed, that I, the conqueror dedit, | that the privilege of ancient demeſne does not extend to 
canceſſit, et confirmavit, &c. the ſaid manor, to prove that | him that is a merchant, or that trades and gets his living 
it was land of 7, the conqueror, and becauſe dedimnus may | by buying and ſelling, but the privilege was annexed to 
be a confirmation, and the grant of land in poſſeſlion, &c. | the perſon in reſpect of the land, {cilicet, becauſe the 
therefore per Belk, This 1s no trial that it was the land | manure the demeſnes of the King, and provide corn fo 
of JV. the conquerer, or of King £. -and alſo that ancient | the garriſons of the King, and puryeyance was not then 
- | demeſne /hall not be tried by charter, nor in other manner | in uſe, but the privilege is intended for thoſe things which 
| but only by the Domeſday book ; quad nemo negavit ; and | ariſe or are to be uſed on the land, or for his family that 


therefore the plaintiffs were nonſuited, and by him -the | manures the land. | 
lands of other lords are alſo in the Domeſday book under other | Where a ſheriff returns tenants in ancient demeſne upon 
titles. Br. Ancient =T þl. 9. cites 49 Ed. 3. 22. | any jury, they may have a writ de non ponendis in afiſis & 
C- _ Anejectment for land in Long-Hope in the county of | 7uratis againſt the ſheriff, or any one who hath return of 
| Glouceſter, the iſſue was, whether it was ancient demeſne | writs ; and if notwithſtanding ſuch writ, de non ponendis, 
| 3 or not ; and at the trial, the Domeſday book was brought | &c. the ſheriff will return them in ſuch caſe, they may 
: in by an officer of the Exchequer, by which it appear'd, | have an attachment againſt him ; ſo where the defendant 
L- that Hope was ancient demeſne, but nothing was men- | pleaded ancient demeſne, and the ſheriff returned perſons 
| tion'd of Long-Hepe ; thereupon they offered to prove by | who held in ancient demeſne, they may be challenged and 
; the ſteward of the manor and others, that it was the fame | withdrawn» 1 Rep. 105, KPs | 
as was formerly called Hope, and lately had got the name | Where the tenants in ancient demeſne are diſtrained to 
of Long-Hope. And Windham J. was for c——— the | do the lord other ſervices or cuſtoms than they or their 
 ___  witnefles, but all the court - contra, and that he had fail'd | anceſtors have formerly done, they may have a writ of 
of the record to prove the iſſue; and if the truth was as | mon/traverunt direted to the lord, commanding him not 
ſuppoſed, they might have help'd it in pleading, that it | to diſtrain for other ſervices, &c. and if he will Rill dif- 
was known by the one name and the other, and that | train, &c. then by a writ direQted to the ſheriff, he may 
Long-Heope and Hype are one and the fame vill: 8:4, 147. | command him not to demand or diftrain for other ſervices; 
#/. 6. | iS; and if he ſtill perſiſts, then he may raiſe the poſſe comitatus, 
Tenant in ancient demeſne brought a mon/iraverunt againſt | or command the neighbours to reſcue and reſtore the diſ- 
the lord, who prayed, that the tenant might make it appear | treſs ; but the uſual courſe is, that if after the writ to 
to the court, that the manor is ancient demeſne, and there- | the ſheriff, the lord will {till diſtrain, then an attachment 
upon he produced the book of Domeſday under this title, | lies againſt him, returnable in one of the courts of record 
(viz) terra ſantti Stephani, and not terra regis Edwardi, | at Weſtminſter, to anſwer for the contempt, Plowd, Com. 
or terra regis ; he offered alſo to prove, that this manor | 129. | | 
was in the King's hands by producing a grant of Ed. 1. by OE a Si 
in which there was an nſpeximus of the grant of A. 1.in| 9. By what ads the tenure may be altered. | 
which there was another in/þeximus of the grant of JVilliam | | i | 
the congueror, who had granted this manor to G. D. in| If a fine be levied, or recovery ſuffered of lands in an» 
- which there was alſo an 2n/peximus chartam Edwardi regis ; | cient demeſne, this makes them frank-fee. 4 /n/?. 270. 
_ ſo that it appeared, that this manor was in the poſſeſſion | 10 Co, 53. % | EL es Ec 
of William the congueror and Edward the confeſſor ; but | But if the lord be not a party, he may have a writ of 
adjudged, that the lands under the title of terra ſandt: aiſceit, and avoid the fine or recovery ; for lands in an- 
Stzphani could never be intended to be in the poſlefiion of | crent demeſne were not originally within the juriſdiction 
Either of thoſe Kings, it being ſo long after the conqueſt ; | of the courts of 7/efAmin/ter ; but the tenants thereof enjoy 
and as to the inſþex:mus in thoſe grants, *tis only. a word | this amongſt other privileges, not to be called from the 
of form, and therefore did not prove that the lands were| buſineſs of the plow by any foreign litigation. 7 er. 4+ 
ever in the polleſſion of thoſe Kings. 43 Ed. 3. 23.| 44+ 1 Rol. Atr. 327. 
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49 Ed. 3. 22, But if the lord be party, then the lands became frank- 
| 7 fee, and are within the juriſdiction of the courts of Weiſt- 
2. Privileges of tenants in ancient demeſne, minſler, for the privilege of ancient demeſne being eſta- 


| | | | bliſhed for the benefit of lord and tenant, they may de- 
My lord Cote enumerates the fix following privileges| troy it at pleaſure. 2 Rol. Abr. 324. 1, Salk. 57. 

which tenants in ancient demeſne are to enjoy. 1. That} If a fine be levied of lands, part ancient demeine and 
they ſhall not be impleaded for- any of their lands, &c. | part frank-fee, and the lord brings a writ of feat, te 


x-N © 
court of B. R, upon view of the tranſcript of the record, 
and proof that part are ancient demeſne, will reverſe and 
avoid the fine as to that parcel ; but they wi not order 
the fine to be torn off the file, as in caſes where the whole 
fine is reverſed, becauſe it ſhall ſtand good as to the frank- 
fee ; but they will order a, mark to be made on the fine 
to ſionify that it is cancelled as to that part ; and in this 
caſe the tertenant muſt be made party by ſcire factas 3 
for otherwiſe the conufance of him that was party to the 
fine ſhall not bind, if the tenements are frank-fee ; be- 
cauſe by that means the tertenant might be diſpoſleſſed 
without notice ; whereas if he appears upon the ſc:re 
1cias, he may plead a releaſe or confirmation in bar, and 
ſo preſerve his poſſeſſion. Kel. 43. 1 Rol. Abr, 775. 
7 Leon. 290. . Cre. Eliz. 417. : | | 
But if a fine be levied of land all ancient d:zmeſne, and 
the lord reverſes it by writ of diſcett, it ſeems doubtful 
from the books, whether the fine ſhall ſtand good between 
the parties ; ſome ſay that it ought not to be wholly ſet 
aſide, nor the conuzor reſtored to his land againſt his own | 
ſplemh acknowledgment on record, eſpecially fince the 
lord, who brings the writ of diſceit, ſeeks nothing but to 
reftore the land to the privileges of ancient demeſne ; 


others on the contrary hold, that the writ of d/ce:t and the | 


reverſal thereon wholly avoids the fine, and reſtores the 
conuzor to the poſſeſſion of the land ; and the conuzance, 
though on record, ſhall be no eſtoppel ; becauſe it was 
' made ina court that had no juriſdiction of the matter 3 
and therefore the whole proceedings coram non judice. 
Bro, tit. Fine, 101. 17 Ed. z pr: PF. N. B. 98. a. 
g Hen. 7. 12. 8 Ed. 4.6. 1 Rel. Abr. 863. Cre. Eliz. 


ar ER 
2 ilierd there is a c#/tom, that lands in ancient demeſne 
ſhall be divided between heirs males, and a fine is levied 
' at common law of thoſe lands, in ſuch caſe the cu/tom 1s 

pone, becaufe the land is changed by the fine from that 
which was ancient demeſne to lands at common law, and 
the c/?om doth not run with the lands ſimply, but gua- 
tenus they were ancient demeſne ; but *tis otherwiſe where 
a fine is Tevied of lands held in gavelkind, for there the. 
cuſtom of dividing it runs with the lands. Dyer 60, 72. 

If the lord of a manor in ancient demeſne confirms 
the eſtate of his tenant to hold by certain ſervices at com- 
mon law, the quality of his eſtate is by this means changed, 
tho' there is no tranſ{mutation of poſleffion ; for the te- 
nant is now diſcharged from the cuſtoms of the manor, 
and ſhall never be impleaded by a petit writ of droit-cloſe. 
9 Rep. 40. Beaumont's caſe, GN Ee 

Writ of deceit, for a fine levied of land in ancient de- 
meſue ; the defendant pleaded a releaſe made by the lord of. 
the manor, in the reign of Eg. 2. by a ſou then levied 
to one who was then tenant of thoſe Jands, which releaſe 
was of one meſſuageand yard-land, and of all ſervices and 
cuſtims, Se. except 25, for one acre of land, ſuit of 
court and reliefs ; the queſtion was, whether the ſeigniory, 
as to the cuſtom of ancient demeſne, was cxtinguiſhed | 

by this releaſe of the cuſtoms and ſervices ; and adjudged, 

that it was ; but that by the ſaving tne rent, the ſuit of | 
courts and reliefs ſtill continued. Moor 143. | 

Tenant in fee made feoffnment of !ands in ancient de- 
rieſne to the uſe of himſelf and wiie, for life, remainder 
to the uſe of his daughter Mary Andrews, and the beirs of 
her body t6 be begotten by one Folm Givillim, with divers 
remainders over ; afterwards the faid Fobr. Crvillim mar- 
ried Mary Andrews, by whom he had iflue Thomas Givillim, 
and he and his wife, after the death of his father and mo- 
ther, levied a fine in plactto conventionis in the court of 
the manor, by which fine conceſ/erunt the faid lands to 


A N © 
being only a diſcontinuance of the eftate-tail, his father was 
intitled to a formedon, and he having negleRed to proſe- 
cuts it for twenty pears Richard his ſon, tho' an infant, 
[ 


is now barred by that ſtatute ; but adjudged, firſt, that a 
fine may be levied in the court of the manor, where the 
lands are ancient demeſne, tho? it is enacted by the ſtatute 
de modo Ievand: fines anno 18 Ed, 1. that they ſhall be le- 
vied in the Common Pleas, and not elſewhere, becauſe a 
writ of diſceit lies againſt him who levies a fine of lands 
in ancient demeſne, in, any other court but that of the ma- 
nor ; therefore that ſtatute muſt extend to invalidate fines 
levied in Borough-Courts, and other baſe and inferior 
courts ; and a fine thus levicd is no bar to the efſtate-tail, 
for that muſt be a fine with proclamations, by virtue of 
the ſtatute 4 Z, 7. but 'tis a diſcontinuance and in this 
caſe only during the lives of the three grantees for life : 
Now the father of the plaintiff could not enter, becauſe the 
eſtate for lives was not determined whilſt he was living z 
but a title of entry commenced in his ſon, the now plain- 
tiff, upon the death of the ſurvivor of the three grantees 


after his title did accrue, by conſequence he is not 
by that ſtatute, 1 Lutw. 770. | | 
Tf. in a writ of right {i ancient demeſne, the tenant 
pleads in abatement of the writ, and that by judgment is 
abated, and the demandant brings a writ of falſe judg- 
ment, wherein the writ of right 1s affirmed to be good, 
the court of Common Pleas ſhall proceed as {be inferior 
_ court ſhould haye done ; and altho' judgment be there 


arred 


but continues ancient demeſne ; becauſe the beginning and 
foundation of thoſe proceedings was in the court of anci- 
ent demeſne. F, N. B. 19. 4 1nfl. 270. 

If the lord infeoffs another of the tenancy, this makes 
the land frank-fee, becauſe the ſervices are extinguiſhed 
perpetually, 1 Rol, Abr. 324. 

So if the lord releaſes to the tenant all his right in the 


See 1 Rol. Abr. 324, 325. | : 

A fine was levied of lands in ancient demeſne; and the 
cogn.Zor, and capniace and his wife being all dead, a 
writ of diſceit was brought againſt the heir of the one and 
the other, and againſt the tertenant and the purchaſer 
under the fine ; and it was objected, that this writ did 


the fine was a perſonal wrong in the anceſtor, and moritur 
cum perſona ; but adjudged, that it was not a perſonal 


| wrong alone, but a total diſinheriſon to all ſucceedin 


lords of that manor; and it ſeems unreaſonable, that by 
the act of God, (viz.) by the death of the cognizor, they 
ſhould be defeated of the proper remedy : Then it was 
objected, that this writ ought to be brought as well againſt 
the heirs of the wife, as the heirs of the huſband, they 


and that all others may be brought in by the ſcire facias, 
if there ſhall be occaſion. 3 Lev. 417 | 


plaintiff ſet forth, that he was ſeiſed in fee of the manor 
of Bromeſgrove in Com. Wigorn. which time.out of mind 
was ancient demeſae, and that all the lands held of the ſaid 
manor are pleadable in euria maneris there per parvum 
 breve de redo clanſ ; that the defendants intending. to de- 
fraud the plaintiff of the profits of the ſaid manor, had 
levied a fine in the court of Common Pleas, of certain. 
lands, parcel thereof; and that by reaſon of the ſaid fine, 
thoſe lands were now become fran#-fee, and pleadable at 


three perſons during their reſpective lives, under the yearly { Common law in exhereditationem of the plaintiff, and to 
rent of ſix pounds, by_ virtue whereof they entered ; and | his damage of 40/. The objeftion made to this declaration 


afterwards the ſaid Thomas Givillim and his wite levied 
another fine in the ſaid court, to the uſe of the ſaid 
Themas and his heirs ; and at the quarter ſeſſions he, by | 
bargain and fale there enrolled, conveyed the reverſion to 
nomas Payne and his heirs, to whom he likewiſe re- 
eafed all his right, and then died, leaving iſſue Thomas, 
who had iſſue Richard, the leſſor of the plaintiff, It was. 
infilted againſt him, that he was barred by the ſtatute of 
+ becauſe this fine levied by his grandfather, 
OL, b, 


was, that the plaintiff had ſet forth, that the lands were 
placitat” & placitabilia in curia manerit, but did not fay 
before whom the court was held, (viz.) coram ballivis &F 
fſeftatoribus ; but this objeion was diſallowed : Then the 


the benefit of the lord of the manor, as in the whole z 
and adjudged, that it ſhould be intirely reverſed, becauſe 
it was levied coram non judice, which makes it wholly 
void. 1 Lutw. 711. 


Gg 4. Plhading. 


tor life, and he having made an entry within _ years 


given to recover the land, yet the land is not frank-fee, 


tenancy, or if he confirms to him to hold by certain ſer- 
vices at the Common law, theſe make the land frank-fee. 


not lie againſt the heir of the cognizor, becauſe the levying 


being both cognizees in the fine : But adjudged, that the 
tertenant is the proper perſon againſt whom this writ lies, 


Writ of diſceit againſt the defendants, wherein the | 


queſtion. was, whether the fine ſhould be reverſed guoad 
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4. Pl-ading ancient demeſne, ant the form thereof. 


In 2! ations wherein if the demandant recovers, the 


lands would be frank-fee, ancient demeſne is a good plea. 


8 Hen. 38." 3 Kol. Hor, 322: | 

Therefore in all ations real, or where the realty may 
come in queſtion, ancient demeſne is a good plea ; as 
ajfije, writ of ward of land, writ of account againſt a 
bailiff of a manor, writ of acc5unt againſt a guardian, &c. 
See 4 [:/?. 270. 1 Rol. Abr. 322, 323. | 

In replevin ancient demeſne 1s a good plea, becauſe by 
inditment, the freehold will come in queſtion. Godb. 64. 
1 Bulj?. 108. "Woah: 

In an yjeatone firme, ancient demeſne is a good plea ; 
for by common intendment the right and title of the land 
will come in queſtion ; and if in this ation it ſhould 
not be 2 good plea, the ancient privileges of thoſe tenants 
would be loſt, inaſmuch as moſt titles at this day are tried 
by ejedtinent, Hob. 47. 1 Bulft. 108. Hetl. 117. Cre. 
Eliz. 826. | : | 

But in all ations merely perſonal, as debt upon a leaſe, 
treſpaſs quare clauſum fregit, &c. ancient demeſne 1s 
no plea, Hob. 47. 5 Co. 105. 

A writ of right was brought in a court of ancient de- 
meſne, and the plaintiff made proteſtation to ſue there in 
nature of a writ of right at Common law ; the tenant 


joined the /ſe upon the meer rights and thereupon the 


record was removed by an accedas ad curiam ; but ad- 


judged, this is no ſufficient cauſe of removal, and there- 


fore a proſed:ndo was awarded. Dyer 112. 
' 1n ejeftment, the defendant pleaded ancient demeſne to 
the juriſdition, &c. and upon demurrer it was inſiſted 


_ for the plaintiff, that this was no good plea, becauſe this 


ation is in nature of an aCtion of zre/paſs, and in ſuch ac- 
tion 'tis not a good plea ; but adjudged, that it is a good 
plea in ge&ment, becauſe by common intendment the 


' Tight and title of the Jand may come in queſtion, and fo 
it may in replevin, and in account again/t a guardian in 
focage ; and therefore 'tis a good plea. 5 Rep. Alden's 


caſe, 

The demandant recovered in a wrt of right c'ofe, which 
was directed to the bharlff5 of the manor, and the tenant 
brought a writ of falſe judgment to reverſe it, and afſigned 
for error, that the writ of r:gh! cloſe was direCted to the 
bailiffs when the court was held coram ſectatoribus : But 
the judgment given in the manor court was affirmed, be- 
cauſe it ſhall be rntended that the bailiffs were likewiſe 


ſuitors ; for none elſe can be judges of that court. 3 


Lem. $63. 
The plaintiff brought an aCtion for taking a cable rope 


for tall, ſetting forth, that Lo/iacke is a village and an- 


cient demeſne, and that the tenants of ancient demeſne are 
to be quit of zo/l in all places ; that he was an inhabitant 
and tenant there, &c. the defendant juſtified the taking 
by virtue of a cuſtom to take z// for any goods brought 
by fea to merchandiſe, and that the plaintiff brought thi- 
ther goods by ſea, twenty hundred weight of cable to 
merchandiſe ; and for that reaſon it was held a good plea. 


| Cro. Eliz. vo | 


In treſpaſs 


contra pacem, though the realty comes. in 


_ debate, yet ancient demeſne is no plea ; for this is at the 
| ſuit of the King, and puniſhable for the good of the 


commonwealth. Cro, Eliz, 826. 1 Rol. Abr. 322. 

In an affiſe by tenant by ſtatute-merchant, ancient de- 
meſne is no good plea, becauſe the plaintiff does not de- 
mand the freehold, but till he hath ſatisfaction. 2 fl. 


[4 a quare impedit, ancient demeſne is no plea, becauſe 
if it ſhould be granted there would be a failure of right ; 
for there they cannot grant a writ to the biſhop. 1 Re, 


 MAbr. 323. Hob. 48, 


So in an aCtion of waſte ancient demeſne is no plea, be- 
cauſe in ancient demeſne they cannot, upon the diſtreſs 
returned, award a writ to enquire of waſte, according to 
the ſtatute ; for the ſheriff ought by the ſtatute to go in 


perſon, which cannot be ſupplied by their officer, and 


there would be a failure of right ; but i this caſe the lands 


they had this privilege, to be quit of toll of all things 
| 4, 


A NC 


ſhall not be ſrank-fee. 2 Inft. 306. 4 Tift. 270. 1, 
47. 1 Ri. Abr, 323. | | | 
' It the manor and demecſue thereof are demanded, an. 


cient demeſne is no plea, becauſe the lord would be Judge 
in his own cauſe. F. N, B. 11. 2 Leon. 194. 1 Salþ, 
56. Comb, 183, 

Antient demeſne may be pleaded after imparlance, be. 
cauſe the lord may reverſe the judgment by writ of diſceit 
and it goes in bar of the aCtion itſelf, v:z. in that court, 
becauſe it is coram non judice, Dyer 210. Stile 30, 
Latch 83. Moor 451. | 

In treſpaſs, upon Not guilty pleaded, the jury pave a 
ſpecial verdict, that the detendant was ſeiſed of the land; 
in queſtion, and that he held the ſame of the manor of 


Bromeſgrove, which is ancient demeſne ; and that the plain. 


tiff having -obtained a judgment againſt him, took out 
execution by elegit, by virtue whereof the ſheriff deli. 
vered the lands to him, and he entered, upon whom the 
defendant re-enter'd, and now the plaintiff brought an 
action of treſpaſs, &c. the queſtion was, whether lands 


| held in @rttent demenſne might be delivered in execution 


upon an elegit © Adjudged, that a freehold in antient d:- 
meſne could not be recovered in any of the courts of Com- 
mon law ; and even where the po//z/fion is to be recover- 
ed, antient demeſne is a good plea, but not in treſpaſs, 
tho* the frechold ſhould come in queſtion, becauſe the i{- 
ſue is upon the wrong dome - Now in this caſe, tho' the 
Poſſeſſion is recovered by the aCt of the ſheriff, in purſu- 
ance and by virtue of a judgment obtained in a court of 
Common law, yet the land itſelf was never direQly in que- 


ſtion ; and ſince the judgment is good, and in force, the 


elegit doth warrant the extending a moiety of the defen- 
dant's lands, and thoſe held in anttent demeſne are his 
lands, as well as thoſe which are not ſo held ; therefore 
neither the ſheriff, nor he to whom he delivered poſleſ- 


ſion of thoſe lands, are liable to any aCtion of treſpaſs, 


—_— 

In ejeftment, there was a judgment obtained for lands 
held in antient demeſne, and a writ of procedendo ad execu- 
tionem judicti iflued out of the King's Bench, to the ſu- 
tors of the court of antient demeſne, who returned, that 
they could not execute it, becauſe the land was Jan, 
as it appeared to them by a tranſcript of a fine levied of 
the ſame ; but this return was diſallowed, becauſe the 
parties had allowed the juriſdition of the court before ; 
and if the land had been frank-fee, it ought to have been 
pleaded ; but now after judgment 'tis too late to ſay, that 
"tis frank-fee. Afoor 451. | 


In ejeftment, after imparlance, the defendant pleaded 


| antient demeſne ; and upon demurrer it was inſiſted by the 


plaintiff that this plea came too late ; but adjudged, that 
ſince the land is not impleadable at Common law, and 
the defendant hath pleaded no other plea, 'tis ſoon enough 
after an imparlance. Cro, Gar, 6, Ee, | 
In replevin, &c. the defendant made cognizance, &:. 
for toll in Highworth market which being demanded, and 
the plaintiff refuſing to pay, they juſtified the taking the 
cattle, &c, the plaintiff replied, that ſhe is tenant of the 
manor of Hanningdon, which is antient demeſne, and that 


the tenants of antient demeſne lands are quit of toll in all 


places in the kingdom ; and upon demurrer to this repli- 
cation, it was objeed, that the plaintiff had not well 
intitled herſelf to this privilege, for ſhe ſays, that ſhe 
is tenant of the manor, &c. ſhe ſhould have ſaid, that 
ſhe is ſeiſed in fee of ſuch lands, &c, which ſhe held of 


F. F. as of his manor of Hanningdon, which is antient de- 


meſne ; but adjudged 'tis not rung to mention what. 
eſtates ſuch tenants have, but that homines et tenentes de 
antiquo dominico, &c. ought to be diſcharged of toll, &c. 
Then it was objected, that the privilege was laid too gene- 
ral, for it was to be diſcharged of toll in in all places, 8c. 
when by law they are not diſcharged of toll, but only of 


ſuch things which ariſe on their own tenements, and 


which are for the ſupport and' eaſe of their families ; and 
the reaſon is, becauſe in the beginning they manured the 
King's demeſnes, which by their tenure they were obliged 
to do ; and therefore to encourage them in that labour 


which 
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which dd ariſe or grow 0n their own lands; but when they | 


erchants, they are not within the reaſon of this 
"jvilegss but djudged, that to be quit of zol/ in all 
- places ſhall be intended of /4uch things in all places where 
he is tenant. 2 Lutw. 1144 _ & TE 
Ancienty, (Fr. A:crennete, that 1s, Antiquitas) Elder- 
ſhip, or ſeniority : It is uſed in the ſtatute of [reland, 
14 Hen. 3- As, The elde/l =_ can demand no more than 
her other ſiſters, by reaſon of her ancienty. Conwel, 
Andates lucus, (Anderiaa.) Mr. Camden was of opi- 
nion, that Newenden in Kent, ſituated near the wood 


called Ander, was the place where a famous caſtle was 


built by the Romans, to defend the ſea-coaſts from the 
Saxon pirates. But Mr. Somner was of another opinion : 
| He rather thinks it was Peven/a, becauſe that is near 
the ſea-coaſt ; but the other is more remote. Cowel, edit. 


27. 
"7 andena, A ſwath in mowing. See Ile, It like- 
wiſe ſignifies as much ground as a man can ſtride over at 
once. Cowel, edtt. 1727. : 

Anealing of tile, Signifies the burning and harden- 
ing them, and comes from the Saxon onelan, .accendere, 
It is uſed in ſtat. 17 Ed. 4. c. 4. Cel, edit. 1727. 


Anelatius, A ſhort knife or dagger. It is mentioned 


in Mat. Par. p. 277. viz. Lorica erat indutus, ge/lans 
anelacium ad Lumbare. Cowel, edit. 1927. 


Anfeldtyhde, Ze: /* anfeldtyhde fit, immergatur manus | 


poſt lapidem, wel examen uſque ad wriſle. Leg. Adelſtan, 
| cap. 19. apud Brompton. Mr. Somner tells us it ſhould be 
anfealtible, that is, a ſimple accuſation: for the Saxons 

had two ſorts, viz. ſimplex et triplex : that was called a 
ſingle accuſation when the oath of a criminal and two 
more was ſufficient to diſcharge him ; but his own oath, 
and the oaths of five more were required to free him a 
triplici accuſatione, Cowell, edit. 1727. 

- Angarfa, (From the Fr. Angarze, 7. e. perſonal ſervice) 
Is a troubleſome vexatious duty or lervice which tenants 
were obliged to pay their lords ; and they performed it in 
their own perſons — Terram liberam ab omnibus angariis 

' et exaftionibus, &c, MS. Penes Eham Aſhmole Arm, — 

Preflationes angariarum et perangariarum, et plauſtrorum et 

navium, Imprefling of ſhips. B:ount. Cowel, edit. 1727. 
Angelica veſtis, A monkiſh garment which laymen 
put on a little before their deaths, that they might have 
the benefit of the prayers of the monks. It was from 
them called Angelica, becauſe they were called Angels, 
who by their prayers anime ſaluti ſuccurrebant, And 
| therefore where we read the word /ſuccurrendum in our old 
books, it is underſtood of one who had put on the habit, 


| and was near death : S: quis ad ſuccurrendum metu mortis 


ſe loco pramominato dederit, lic recipietur. Monaſlicon, 
I tom. þ. 632. So likewiſe, de ſuſceptis in morte, is meant 
« thoſe dying perſons who had put on the habits. Cowel, 
edt. 1727, | 
Angel! Signifies, in the computation of money, ten 
ſhillings of Eng/i/s coin, | | | 
Angild, ( Angildum) The bare ſingle valuation or com- 
penſation of a criminal ; from the Sax. an, one, and g/d, 
payment, mal, or fine. Sz villanus furatus F once? oc. 
et habeas plegium, admoneas eum de angildo. 7 wigild was 
| the double mul or fine; and 2zrigz/d, the treble, accord- 
| Ing to the rated ability of the perſon. Cowel, Spelman, 
See the laws of Ina, c. 20. and the league between King 
Alured and Guthurn, c. 6. h 
Anhlote, A ſingle tribute or tax. The words anhlote 
and anſcet are mentioned in the laws of J/lliam the Con- 
gueror : and their ſenſe is, that every one ſhould pay ac- 
cording to the cuſtom of the country, his part and ſhare, 
as {cot and lot, &c.—Francigena qui tempore Edward propin- 
gut met fuerit in Anglia particeps conſuetudinum Anglorum, 
quod ipft dicunt anloti et anſcott, perſelvunt ſecundum conſue- 
—_ Anglorum, GCowe!, Spelman. Leg. Will, 1. 
c. 64, 


Aniens, (Fr.) Void, being of no force. F. N. B. 
214 FP 


Annales, Yearlings, or young cattle of the firſt year— 
Vituli primo anno poſtquam nati ſunt, vituli vocantur ; ſe- 
cundo compoto annales vocantur ; tertio Boviculi z quarts 


Bovetti vocantur,— Regule compoti domus de Farendon MS, 
Cowel, edit, 1727. OD 


| 
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Annals, Were maſſes ſaid in the Romi/h church, fob 


the ſpace of a year, or for any other time, either for the 


living, or for both. Aylif. Parerg. 190, 5, 

Annats, { Annates) This word has the ſame meanin 
with firſt fruits, in fat. 25 H. 8, c. 20. The reaſon 0 
the name is, becauſe the rate of the firſt fruits paid for 
ſpiritual livings is after the value of one year's profit. An- 
nates more ſus appellant primes fruftus unius anni ſacerdotii 
vacantts, aut dimidiam eorum partem, Pol, Virgil. de Invent, 
Rer. lib, 8. c. 2. Obſerve, that firſt fruits, prinutie 
and annates are all one. 12 Rep, 45. Cowel, edit. 1727. 

Anneal, See Aneal, 

Anm nubiles, (Lat.) When a woman is under the 
age of 12 years, her age to matry, ſhe is ſaid to be infra 
annos nubiles, 2 Inſt. 434. 22 eds og 

Annfs:Seed, Is noted among the drugs and ſpices to be 
garbled, in /at. 1 Fac. I. c. 19. 

Ariniented, (from the Fr. Aneantir) Abrogated, fruſ- 
rated, or brought to nothing. Lit. c. 3. ſe. 741. 

Amnniverlary daps, (Dies Anniverſarii) Solemn days 


the deaths or martyrdom of ſaints ; or the days, where- 
on, at the return of every year, men were-wont to pray 
for the ſouls of their deceaſed friends, according to the 


of 1 Ed. 6. cap. 14. and 12 Car. 2. cap. 13. this was 
in uſe among our anceſtors the Saxons, as you may ſee in 
lib, Rames, ſeft. 134. —— Anniverſaria dies ideo repeiitur 
defunftis, quoniam neſcimus qualiter eorum cauſu habeatur 
n alia vita. Alcuinus's Divine Offices. The anniverſary 
or yearly return of the day of the death of any perſon, 


and benefactors, was by our forefathers called a year-day 
and a mind-day, i. e.- a memorial day ; and tho' this pro- 
ceeded from one of the trading arts of the prieſts, who 
got many a legacy for thus continuing the memorial of 
their friends ; yet abating the ſuperſtition of it, we muſt 


to the hiſtory of men and times, by fixing the 0b:ts of 
great and good men. Cotwel, edit, 1727. * 

Anno Domini, Is the computation of time from the 
incarnation of our Saviour ; which is generally inſerted in 
the dates of all publick writings; ſometimes with, and 
ſometimes without the year of the King's reign. As the 
Romans made their computation from the building of the 
city of Rome, and the Grecians by Olympiads ; fo Chri- 
ſtians, in remembrance of the happy incarnation of our 
Saviour, reckon their time from thence. The day of the 
month, the year of our Lord and Saviour Chriſt, and the 
year of the King's reign are the uſual dates of deeds. 2 Inſt, 


7 5: | 
Annoyance, Annoiſance, or Nuſance (Fr. Nui- 
fſance, hurt or offence) hath a double ſfignification, being 
uſed as well for any hurt done to a publick place, as a 
highway, bridge, or common river, as to a private, by 
laying any thing that may breed infection, by GOEIEGs 
or ſuch like means ; as alſo for the writ that is brought 
upon this tranſgreſhon, of which ſee more in Muſance, 
The word annoſance is uſed in the ſtat. 22 Hd. 8. c. 5. 
Cowel, edit. 1727+ $8. | ; 
Annuale, "The yearly rent or income of a preben» 
Annualia, Annats, or a yearly ſtipend aſſigned to a 
prieſt, for keeping the anniverſary, or otherwiſe for ſay- 
ing continued maſles one year, for the foul of a deceaſed 
perſon Inhibemus quogque diſlriftius ne aliquis reftor ec- 


uod ipſe ſacerdss preter cetera flipendia poterit recipere an- 
ik [rant Conſt. Rob. Graff Epiſcopia Lincol, in 
Append. ad Faſcic. pag. 411. Cowel, edit, 1727. 
Annua penſione, 1s a writ (now diſuſed) whereby the 
King having due unto him an annual penſion from an 
abbot or prior, for any of his chaplains (whom he ſhould. 


. think fit to nominate, being as yet unprovided of ſuffi- 


cient living) doth demand the ſame of the ſame abbot or 
prior ; and alſo willeth him for his chaplain's better afſu- 


rance, to give him his letters patent for the ſame. Reg, 
Orig. fel. 165. & 307. and F. N, B, 231. where you 
may 


foul of a perſon deceaſed, or for the benefit of a perſon 


appointed to be celebrated yearly in commemoration of 


cuſtom of the Roman Catholicks, mentioned in the ſtatute 


which the religious regiſter'd in their obitual or martyro= 
' logy, and annually obſerv'd in gratitude to their founders 


confeſs this practice of theirs has been a great advantage ' 


roy 


clefie faciat hujuſmodi. pattum cum ſuo ſacerdote, videlicet 


PERtreny 
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| may ſee the names of all the abies and priories bound to 


this, in reſpect of their foundation or creation ; as alſo 
the form of the letters patent, uſually granted upon this 
writ, | =Y 
Annuſty, Anus redditus, Signifies a yearly rent to be 
paid for term of life, or years, or in fee ; and it is alſo 
uſed for the writ that lies againſt a man for the recovery 
of ſuch a rent, if it be not ſatisfied every year according 
to the grant, Reg. Orig. 158. F. N. B. 152. 

An annuity, according to lord Coke, is an annual ſum 


[ 
1 
| 


| of money granted to another in fee, for life, or years, 


which charges the perſon of the grantor only. Co. Lt. 
144. 6, 1 he author of the New Terms of Law, defineth 
annuity to be a certain ſum of mone | Hngen to another 
wm fee-ſimple, fee-tail, for term of lite or years, to re- 
ceive of the grantor or his heirs, ſo that no freehold be 


| Charged therewith, and whereof a man ſhall never have 


aſſiſe, or other ation, but a writ of annuity. 

An annuity, ftritly taken, is a yearly payment of a 
certain ſum of money granted to another in fee-ſimple, 
fee-tail, for life or years, charging the perſon of the 
grantor only ; if payable out of lands, it is properly called 
a rent-charge ; but if both the perſon and eſtate be made 
liable, as they moſt commonly are, then it is generall 
called an annuity. Co. Lit. 144.*. Finch, 161, 1 Rel. 
Abr. 226. Dog. & Stud. Dial. 2. c. 30.. 

Saint Germain, in his book ſtiled Door and Student, 
dial. 1. cap. 3. ſheweth divers differences between a rent 
and az annuity ; whereof the firſt is, that every rent, be 
it rent-charge, rent-ſervice,. or rent-ſeck, is going out of 
land, but an annuity goeth not out of any land, but 
chargeth only the perſon ; that is to ſay, the grantor, or 
his heirs, that have afſets by deſcent ; or the houſe, if it 
be granted by a houſe of religion. Lit. ſed. 220. 2. A 
ſecond difference is, that for the recovery of an annuity, no 
action lieth, but only a writ of annuzty againſt the grantor, 


A. 8-8 

If a man grants a rent out of three acres, and grants 
over, that if the rent be arrear, that he ſhall diſtrain for 
the rent in one of the acres, this is one intire rent ; but 
it cannot be a rent-charge for the whole, 'becauſe the - 
greateſt part of the land out of which it ifſues, is not 
chargeable with any diſtreſs for the recovery of it ; and deng. 
minatio ſumenda a majort ; therefore it is taken to be a rent. 
ſeck ; tor which, by the words of the grant the grantee 
may diſtrain in the third acre ; for whenever the reme A 
by way of charge for the rent, is not commenſurate to 
the rent, the rent is called /ec4, and the charge is only 
appurtenant to the rent, and does not give it it's denomi. 
nation ; and the reaſon is, becauſe if ſuch original grant 
ſhould be Joſt and worn out by time, and a man were 
to preſcribe for it, if he were to give it the denomination 
of a charge, it would graſp more land than was original] 
intended to be charged ; and therefore the law binds 
them down to the denomination of the rent, as ſeck, and 
to ſet forth the charge as an appurtenant, that by length 
of time no more ſhould be comprehended in the charge 
than was originally intended in the grant of that charge, 
Co. Lit. 147. 7 Co. 51. 6. | 

A man in replevin preſcribed, that the plaintiff and 
his anceſtors, and thoſe whoſe eſtate, &c. have had cm. 


mon in land where, &c. and that the plaintiff and his an- 


ceſlors have uſed #0 pay 10s. rent per annum to him and 
his anceſtors for the fame common, and fo, avowed for the 


10s, and good, notwithitanding that he does not preſcribe 


that he and his anceſtors, &c, have had the rent, but that 
the other has paid it, which is all one, per cur”, quod nota, 
And this is not a rent but an annuity, tor he cannot have 
aſlife ; for he cannot have rent out of his own land; and yet 
a good preſcription, per ct” : but he ovght 10 alledge ſeiſn, 
per cur”, and fo fee preſcription to di/iran in his own land, 
Br. preſcription, pl. I. 

Tf a man grants a rent out of his lands to F. S. arft{ 


his heirs or ſucceſſors. Fitz. Nat. Brev. 152. But of a | his heirs, and grants that he may diftrain for it durin 
rent, the ſame actions lie as do of land, as the caſe re- | his life, this is a rent-charge in F. $S. becauſe he may dit- 


quireth. 3. The third difference is, that an annuity is | train in the lands out of which it ifſues, during his own 
never taken for aſſets, becauſe it is no freehold in law, | 
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neither ſhall it be put in execution upon a /tatute mer- 


_ chant, ſlatute /laple, or elegit, as a rent may. Dog. and 


Stud. cap. JO. So allo Dyer 345. Cowel, ed, 1727. 


1. Difference between an annuity, rent-charge, and 
other rents, GA | 


2. By what words an annuity may be granted. 
Z- Remedies for recovering arii1i1ttes, 
4. Pleadings. 


1. Difference between an annuity, rent-charge, and other 


A man ſeiſed of land grants by deed poll, or indenture, 
a yearly rent to be iſſuing out of the ſame Jand to another 
in fee, in tail, or for life, &c. with a clauſe of d:/treſs ; 
this is a rent-charge z and if the grant be without a clauſe 
of diftreſs, then it is a rent-ſeck., Lit. ſe&@. 218, 

A _rent-ſervice is an annual return made by the tenant, 
either in labour, money or proviſions, in retribution for 
the land thar pafſes, 1 FYent., 161. Co, Lit. 142. 

- If a man Holds certain land by rent-ſervice, and pays 
the rent to his lord continually in another county than where 
he land is, this ſhall change the nature of the rent ; and 
therefore, where the plaintiff would have intitled himſelf 
to mY to an annuity, he was not ſuffer'd. Br, Rent, 

» 20. 

oy a man makes a feoffment in fee, or a leaſe for life, or a 
gift in tail, remainder over in fee, upon ſuch grants there 


' can be no rent-ſervice referved at this _ the feoffor or 
eo 


rantor .having no reverſion, and the 


ﬀee or grantee 
the ſtatute of quia emptores terrarum mult hold of the 
capital lord ; therefore if in ſuch deeds, a rent be reſerved, 
there muſt be a clauſe of diſtreſs inſerted-; and this will 
make it a goo rent-charge, the land being charged with 
a diftreſs 

2 Infl. 5o5. Plow, 134+ 


the payment of it, Zit, ſed, 214, 215. | 


life 3 butit ſhall be ſeck in the hands of his heirs ; becauſe 
by the expreſs words of the deed, the remedy was to ceaſe 
upon his death; alter, if the diſtreſs had been limited 
only for years ; for then the intire rent had been ſeck ; 
becauſe the remedy being temporary is not adequate to the 
right, which is perpetual. Co. Lit. 147. b. 7 Co. 51.6. 
If a man would that another ſhould have a rent-cþarge 
iſſuing out of his land, but would not} that hjs perſon 
be charged in any manner by a writ of annuity, then he 
may limit ſuch a clauſe in the end of his deed ; provided 
always, that this preſent writing, nor any thing therein 
ſpecified, ſhall any way extend to charge my perſon by a 
writ or an aCtion of annuity, but only to charge my lands 
and tenements with the y=_y rent aforeſaid, &c. then 
the land is charged, and the perſon of the grantor dif- 
charged. Co, Lit. ſet. 220, | | 


2. By what words an annuity may be granted. 


If a man grants an annuity t9 another, to be received out 
of his coffers, or to be received out of a bag of money, or 
to be received of a ſtranger, yet this is ſufficient to charge 
his guetin, and the ſubſequent words ſhall be rejected. 
I Rol. Abr. 227. | | 

So, if a man grant a Tent ozt of his manor, when he 
has not any manor ; this is a good annuity. 1 Ro. Abr. 
227. | 

Or, if he grant @ rent of 20l, per annum, to be re- 
ceived of his tenants in D. when he has not any tenant 
there. 1 Rol, Abr, 227. 

If a man grant a rent out of land, in which he has 
nothing, proviſe that he be not charged for this mn a writ of 
annuity, it ſhall be a good annuity ; for the proviſo, being 
repugnant, is void. Co. Lit. 146. a. 2 Bulſt. 149. 

If a man grant 9 rent=charge out of his land, the gran- 
tee has an eleCtion to take it as a rent, or as an annulty. 
Lit, ſef?. 219. 2 Bulfl. 148. 

So if I bind my goods and lands to the payment of 4 
yearly rent to 7, S, this is a good — 


| _ him the grantee's ſervant for that purpoſe ; and what a, 
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-ower to diſtrain, tho' there be no expreſs words either of 
rant or diſtreſs ; or if I grant that if ſuch a rent be ar- 
*ar, that F. $. ſhall diſtrain for it in the manor of D. 
this iu a good rent-charge 3 for in.all theſe caſes it is evi- 
dently my intention, that my land be liable to the charge. 
Gr. Lit. 147+ 2 Roll. Abr. 424. Br. Rent, 14. | 

So it is if I grant v0 8. S, that he and his heirs, or the 
heirs of his body, ſhall diſtrain for 40s, rent in my ma- 
nor of Dale, this is a good rent-charge in fee or in tail, 
becauſe the power of diltraming is in one caſe given to 
the heirs general, and-in the other to the deſcendants of 
the body of S. S. and whoever has a power of diſtraining, 
has an eſtate in the rent for which the diſtreſs 1s given. 
Cr, Lit. 14. a. Lit. ſet, 221. 2 Roll, Abr. 424. 7 
oy if I grant a rent of 40s, out of the manor of 
Dale, and if the rent be behind, that the grantee ſhall 
diftrain in my manor of Sale, this power of diſtreſs in the | 
manor of Sale ſhall not amount to the grant of a rent- 
charge out of the manor of Sale; for though in the former 
caſes ſuch conſtruction is admitted to ſupport the inten- 


tions of the parties, where the grant is not explicit ; yet | 


in this caſe, the reaſon of ſuch conftrution fails ; becauſe 
here is a plain | ry of the rent out of the manar of 
Dale, and the dittreſs is given in the manor of Sale, as a 
means for the recovery of it ; for which he had no remedy 
by the grant itſelf z and therefore the rule, guod expreſſum 
fact lov tacitum, takes place here, that were the in- 
J tentions of the parties are evident, there that conſtruction 
* ſhall never be admitted, which the law only allows in 
| dubious contrats, ut res magrs valeat quam pereat ; for 
if that manner of interpretation were admitted, the grant | 
might be made double, and the grantor twice charged, | 
azainſt the deſign of the grant, 2 Rell. Abr, 425. Co., 
Lit. 147. @ 7 Co. 51. EL, ee 
If a man grants an annuity to another and his heirs, 
and does not ſay for him and his heirs, this is deter- | 
- minable by the death of the grantor. 2 Hen. 4, 1 3: | 
A man to grant an annuity for him and h1s heirs, 
otherwiſe the heir ſhall not be charged, nor can it conti- 
' nue after his death ; contrary of the prant of a rent out 
of land, or a grant of a rent whereof he is ſeiſed ; note the| 
diverſity ; for this charges the land, but an annuity 
charges the. perſon only. Br. Charge, pl. 54. | 
Where a man grants an annuity to 7. S. and his heirs, | 
this ſball not ſerve but during the life of the grantor, and 
yet there it is fee-ſimple, determinable upon' the life of a 
man z but if he had pranted it for him and his heirs to the 
ether and his heirs, it is otherwiſe : But a grant out of 
land to F. 8. and his heirs, is good, for the land is charged, 
and in the other caſe the perſon is charged, which cannot. 
_ extend to the heir without expreſs words. Br. E/tates, 
!. bg. | | 
F I. rent be granted to AF, and if the rent be behind, : 
that a ftanger ſhall diſtrain for it, for the uſe of the. 
grantee ; this is a good rent-charge in 4. and the diſtreſs 
limited to a ſtranger for his benefit, is in effect making 


man may do ' by one ſervant, he may do by himſelf or 
any other. 2 Roll. Abr. 425. | 
ut if the diſtreſs had been limited to a ſtranger, with- 
out ſaying for the benefit of the grantee ; fo that the 1i- 
mitation of the diſtreſs may feem to be independant on the 
grant and without relation to it, ' this diftreſs does not 
make it rent-charge ; ſince by no words in the deed, the 
diſtreſs ſhall be applied to the uſe or advantage of the 
grantee. 2 Roll, Abr. 425. Tt 1 
_ If A. grants and confirms to B. a rent of $/. to be 
taken out of his lands, which rent B, tas of the grant of 
his father, though B. never had any ſuch rent from his 
father, yet this grant of A. ſhall be to create a. 
rent-charge in B. for it is evidently the intention of FA. 
that B, ſhall have a rent of 5/. out of his land ; and a 
miſtake or error in the deſcription of the thing referred to, 
{hall not render the true defign of the contra&t ineffeQual 
and void. Bro. tit, Grant, 69, 73. 2 Rol. Abr. 425. 
If a man grants a rent in fee, without ſaying for him 
and his heirs, his'heirs cannot be charged in an annuity. 
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The Game law though h he adds further to the rant, 
he obliges himſelf and his heirs to warrant the Mnnaty to 


the grantee and his heirs, for this 
grant. 25 nn $nS.-EE Ih pt bnhh ts. 
If a man ſeiſed of twenty acres of land, grant a rent of 
20s. percipiendum de qualibet acra terre fn, or out of 
every acre of land, this is in nature of a ſeveral prant out 
of every acre ; for the por ſhall_be taken moſt ſtrongly 
againſt the grantor, and the grantee ſhall have 20s. out 
ot each acre. Co, Lit. 147. 1 Rel. Abr. 238. Kelw. 2. 
If 4. bargains and ſells land to B. by ' indenture, and 
before inrollment they both join in a; grant of a rent- 
charge to C, this after the inrollment ſhall be conftrued 
the grant of B, and the confirmation of A. becauſe when 
the bargain and fale is inrolled, it has the effect of a deed 
inrolled, from the making thereof ; and therefore it muſt 
be the grant of B. who Fad the land at the time of the 
grant made ; but if the deed had-never been 1nrolled, then 
it ſhould have been the grant of A. and confirmation of 
B. becauſe the land never paſſed from A. the deed being 
inefteQual and void without inrollment. Co, Lit. 149. b. 
If an original | uy be made of a rent-charge, . to com- 
mence after the death of F. S. it is pood ; for this .is not 
like the caſe of lands, where the livery muſt carry the 
freehold immediately, and where the aheyaina; or want 
of diſtinguiſhing where the freehold is, may be of preju- 
dice to the rights of others ; for if the frechold was to be 
granted in futuro, a man that had brought his precipe as 
=o the grantor, after he had proceeded in it a confi- 
erable time, the writ might abate by the frechold's veſting 
in a ſtranger, by reaſon of a conveyance made by the 
grantor before the writ brought ; but the grant of a rent 
de novo 1s not attended with this inconvenience; for no 
man can have a precedent right ts a thing which origi- 
nally was created by the grant itſelf ; yet quzre at what 
diſtance of time ſuch charges may be allowed to com- 
mence, whether it muſt not be after the lives of the per- 
ſons n effe ; for if they be indefinite, they ſeem to have 
the ſame tendency to a perpetuity as any other contingent 
remainders or executory intereſt; and the bare affeation 
of a perpetuity, is ſufficient to condemn any conveyance, 
Bro. tit. Grant 86, 8 Hen. 7, 3. Plowd. 156. Palm. 
29, 30. 2 Vent. 204, | Þ Ts 
Aſkiſe of 20s. rent, the deed was, I have granted to B. 
& heredibus ſuis annuum redditum 20s. de molendino meo de 
C. percipiend” de me & heredibus mets in perpetuum, and 
it was awarded that it was iſſued out of the mill, and is 
only an annuity; and therefore the affiſe lies well. Br, 
Aloo, M.2459- + oO : | $6728 ih 
Annuity was granted folvend' at ſuch and ſuch feaſts; 
fi petatur, It was a queſtion if it be due without an ac- 
tual demand. Palm. 320. | 


does not inlarge the 


| 3+ Remedies for recovering annuities. 


If a man proncs by his deed ariy annual rent to F. S. 
in fee, for life or years, out of certain lands, with clauſe 
of difireſs, the grantee may, at his eleCtion, either diſtrain 
for this rent, or have a writ of anmuty, and "thereby 
charge his perſon. Ltt. ſet. 219, F, N. B. 152. | 6 
Cd. 58; b. | A | ; © 5k 

If a man grants a rent out of his Jand, atid by 4 pro- 
viſo in the deed, or by deed of defeaſahce, provides that 
the grant, nor any thing therein contained, ſhall be coti- 
ſtrued to extend to charge his perſon by writ of anmuty ; 
in this caſe the perſon of the grantor 1s not © able, 
becauſe the charge upon the perſon ariſing only from the 
manner of cotiſtruing grants, which for the conſideration 
given ought to be extended as far as the words will beac 
againſt the grantor, there can be no room for ſuch con- 
truction, when by the expreſs words of the grant, the 
perſon of the grantor is not charged ; nor no implication 
ſhall be admitted to overthrow an expreſs clauſe in the 
deed. Lit. ſet?. 220. Poph. 87; G6 Co. 87. 

Tenant for years of lands detetminable upon the fe of 
another, granted a rent of 10. per annum to B. B. 
ſuing out of the ſame for fifteen years, with a clauſe of 
diftreſs ; the life died ; adjudged, that a writ of annuity 


Co. Lit. 144. 
Vor. I. 


be b by the grantee for the arrears of therent, 
her head becauſe 


ſhall iſlue only out of the inheritance ; becaule the leaſe- 
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becaule the rent-charge did determine by the a& of Gol ; 


belides, an intereſt was immediately veſted in the grantee, 
and therefore it was in his election to make it a rent- 
charge, and ſo to charge the Jand with it, or /a perſonal 
thing to charge the perſon of the grantor in a writ of 
annuity. 2 Rep. 37+ Fo 

An annuity was. granted to a feme ſole for life, who 
afterwards married ; there were arrears due in her life- 
time, and then ſhe died, ſo that the annuity was deter- 
ined ; adjudged, that her huſband might have an action 
at Common law for theſe arrears, for an annuity 18 more 
than a thing in aCtion, for that it may be granted over. 
Owen 3. 

Ita I grants a rent-charge out of the manor of Dale, 
in which the grantor has no intereſt, with a proviſo, 
that the grant ſhall not charge his perſon, this proviſo 1s 
void ; becauſe the grantor having nothing in the manor of 
Dale, could not by any a& of his charge it ; and conſe- 
queatly the grantee having no remedy for his annuity, 
but againſt the perſon of the grantor, the proviſo to ex- 
empt his perſon is void, as rendering the whole grant in- 
effeual ; and if in this caſe the grantor had been ſeiſed 
of the manor, and had granted a rent-charge out of it, 
for the life of the grantee, with a ,proviſo that the grant 


| ſhould not charge his perſon, though the grantee himſelf 


could have no remedy but by diſtreſs, becauſe that re- 
medy being open to him, the. proviſo is good to exone- 
rate the perſon ; yet upon the death of the grantee, his 
executor may have an action of debt againſt the grantor 
for the arrears, becauſe the executor has no other remedy 
for the recovery of them ; for he cannot diſtrain after the 
grant is determined ; and therefore the proviſo to exempt 
the perſon is void againſt the executor, as rendering the 
grant uſeleſs, and ineffectual, Co, Lit, 146. 6 Co. 41.6. 
Co. 65. b. 
: Sl Rona it is, that if a rent be granted out of 
lands, with a proviſo that the perſon of the grantor ſhall 


not be charged, that this proviſo is void, becauſe the 


grantee having no diſtreſs given by the deed for the reco- 
very of the rent, would be without any manner of reme- 
dy, if the proviſo took place. 6 Co. 58. b. 

If a man by his deed grants that if F. $S. be not yearly 
paid the ſum of 10s. that then he may diſtrain for it in 
his manor of Dale, this is a good rent-charge out of the 
manor, but no writ of annuty lies for it, becauſe there is 
no grant of the rent made by the grantor ; yet becauſe he 
hath given the grantee a power to diſtrain if ſuch a yearly 


ſum be not paid him, the manor is thereby charged wit 


the diſtreſs, and conſequently with the diſtreſs for which | 
| the rent is given, Co, Lit. 146. 


Judgment in a writ of annuity granted to the plaintiff 
for exerciſing the office of a /ieward, and afterwards the 
ſame was behind again, whereupon the plaintiff brought a 


ſeire factas upon the judgment, to which the defendant | 


pleaded, that pending the writ the plaintiff had refuſed to 


_ execute the office of a /keward, (viz.) to hold a court, 


&c. tho' he was required 3 adjudged, a good plea, for by 
his refuſal the annuity was determined, and he could only 
have an aftion of debt for the axrears. Dyer 377. 


The bi/bop of Rechefler brought a writ of annuity againſt 


the dean and chapter of Rocheſter, and declared for an an- 
nuity by preſcription from the prior of St, Andrew's in 


 Racheſter, which priory was diſſolved ann» 28 H. 8. and 


about three Jours afterwards their poſſeſſions were given 
by the ſaid King to the dean and chapter of Recheſ/ler ; the 


Ch. J. Anderſon was of opinion, that the annuity was de- 


termined, becauſe 'tis the nature of an annuity to charge 
only the perſons ; and in this caſe the corporation of the 
priory were the perſons granting, which being now diflol- 
ved the annuity is gone ; but it any land had been charged 
with the payment, or if the priory had been changed into 
an.abby, the annuity ſhould continue. Owen 73, 

If a man ſeiſed of land in. fee, and poſſeſſed of other 
land for years, grants a rent-charge for life out of both, 
with a er to diſtrain in both, if the rent be arrear, 
the leaſhold as well as the land*of inheritance are ſubje& 


to the diſtreſs ; becauſea man may oblige his chattles to 


the diſcharge of the rent; but the rent being a freehold 
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hold, being only a temporary and periſhing intereſt, ;, 
nota fund commenlurate to the charge; and therefyre 
the rent ſhall iſſue out of the inheritance, which for jt; 
duration is a more compleat eſtate to ſupport the charge, 
and render the grant effetual. And hence it was aq. 
judged, that tho' the grantee might diſtrain the leaſe. 
hold lands, yet he muſt avow for a rent ifluing out of 
the inheritance. Co. Lit. 147. Cro. Fac. 390, 1 Rul. 
Rep. 330. Cro. Eliz, 607, 622. 

But if a man poſleſſed of a term of years, grants a 
rent out of it to another for life, tho” the eſtate be of ſhorter 
duration than the charge ; yet becauſe it is the only fund 
provided by the grant, for the payment of the rent, it 
ſhall anſwer the grantee fo long as it has continuance, if 
the life for which the rent was granted, laſts fo long, 
7 Co. 51. Cro. Eliz. 183. | 

An annuity was brought by the dean and chapter of $, 
againſt the ma/ter of St. Bartholomew's hoſpital, in which 
the plaintiffs demand an annuity by preſcription, to be paid 
to them yearly at S, the plaintiffs had judgment, and 
afterwards they brought a ſcire facias upon that judgment 
againſt the ſucceſſor of the ſaid maſter, for arrears of the 
faid annuity, which became due after the judgment was 
given ; and adjudged good: Cro. Eliz. $10, | 

The grantor by deed granted an annuity of 5. er an- 
num to the grantee for two years, payable at Michaelmas 
or ſixteen days after 3 the grantee brought an agiom of 
debt for this five pounds, which he declared, that it was 
in arrear et adbuc aretro exi/{it ; and upon demurrer to the 
declaration it was inſiſted, that an ation of debt would 
not lie for it, but a writ of annuity was the proper re- 
medy ; but adjudged, that debt would lie upon the con- 
tact, it being in a grant for years and by deed, Crs, 
Eliz. 268. 

Where a man hath an annuity by preſcription, and he 
brings a writ of annuity for the arrears, and recovers, he 
ſhall never afterwards have another writ as long as that 
judgment ſtands in force, becauſe the preſcription is alter- 
ed by the judgment, and changed into a thing of a higher 
nature, but he ſhall have a ſcire facias on that judgment, 
6 Rep, 7» | . | ; F 

There is another remedy for the recovery of an an- 
nuity or rent-charge, and that is, when a power is given 
the grantee to enter and hold the Jands till ſatisfied the 
arrears by the perception of profits, the grantee, when 
the rent is arrear, may in ſuch caſe enter and hold the 
lands till ſatisfied by the perception of the profits ; tho' in 
this caſe it was objeCted, that there was no eftate con- 
veyed, out of which a uſe might ariſe to the grantee, 
upon the nonpayment of the rent; and that this grant 
could paſs no eſtate to the grantee, as a conveyance at 
Common law, becauſe the grantee could have no inheri- 
tance or freehold in the land, when the rent was in ar- 
rear for want of livery, nor any eſtate for years, for want 
of a certain commencement and determination ; yet it 
was adjudged, that by the grant he had an intereſt veſted 
in him, when the rent was arrear z and though it be an 
uncertain intereſt, which, for the uncertainty of its com- 
mencement and determination, might be void by the 
ſtri& rules of law, if it were granted independant of any 
eſtate certain, yet it is rar in this caſe, becauſe it is 
created to attend a determinate eſtate z and the nonpay» 
ment of the rent fixes the certainty of its beginning, aud 
the ſatisfation of the arrears, by the perception of the 
profits, the end and determination of ſuch intereſt ; arid 
therefcre the groumn may reduce ſuch intereſt, as it riſes, 
into his poſſeſſion by eje&ment, which is the proper remedy 
to recover the poſſeſſion. 1 Sid. 223, 262, 344. 1 Lev. 
170. 1 Keb, 784. Raym. 135, 158. 

Upon nhl debet pleaded, the plaintiff had a verdiQ, 
and it was moved in arreſt of judgment, that.debt would 
not lie for theſe arrears, but he ought to have brought a 
writ of annuity, becauſe the term was not expired but th 
annuity ftill continued. 4 Rep. in Qgnell's caſe. . 

The declaration was de placito debitt, and the plaintiff 
declarcd for 10s. arrear de annuali redditu ; after a verdict 
for the plaintiff it was moved in arreſt of judgment, that 


| 


the declaration was ill, for as 'tis an action of debt the 
plaintiff cannot have judgment, becauſe it appears by the 
| declaigtion 
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declaration that it was an annuity ; and 
judged. 2. Bul/l. > OO BRUOES 

In a writ of — the pa 
preſeriptiong e Þ 7 
damages ; but before judgment the plaintiff releaſed the 
damages, and had judgment to recover the annuity z and 
upon a writ of error brought it was afligned for error, 
that the jury had given no damages, 'which ought to be 

iven as well in an annuity by preſcription as by deed ; but 
the judgment was affirmed, becauſe *tis an advantage for 
the defendant, that damages were not given againſt him, 
and the not finding damages doth not alter the judgment. 
1 Rol. Rep. 88. re” 

If a man grants a rent-charge to F. S. his heirs and aſ- 
ſigns ; and if it ſhall happen that the rent be behind and 
unpaid, that then the faid 7. S. his heirs and afligns ſhall 
enter into. the land and.have and enjoy the rents thereof, 
until the arrears be fully ſatisfied ; and the Jun cove- 
nants to.levy a fine to the uſes of the ſaid deed ; and af- 
ter the fine levied the rent be arrear, the grantee 'may en- 
ter into the land, or make a leaſe for years to try his title 
in ejettment ; becauſe by the fine there is an eſtate veſted 
in the conuzees, to raiſe an uſe in the grantee, of the rerit- 
charge, when the rent is behind ; and whenever the rent 
becomes arrear, the poſſeſſion is executed to that uſe, arid 
conſequently the grantee hath a right to take and keep 
that poſleſſion till the uſe for which ' it was executed ' be 
ſatisfied ; and that was till the arrears of rent be paid by 
the perception of the profits ; and therefore, though the 
oreateſt intereſt in the land: be uncertain (becauſe it is un- 
certain when the rent will be paid out: of the profits) yet 
while his intereſt remains, if his poflefſion be diſturbed or 
veſted, he may reſtore it by zjetment,' which is the proper 
remedy to recover the polleſſion ; and if the 'grantee aſ- 
| fign+ over the rent, the affignee may likewiſe enter and 
maintain a title in eje2?ment ; for though the uſe ariſes out 
of t1e eſtate of the conuzee only, as the rent is in arrear, 
and c;ill the rent be behind and unpaid, there is nothing. 
more than a bare poſſeffion of uſe, which in its nature is 
not affignable ; yer by the ne ng of the rent it ſhall 
paſs, becauſe it is nothing more than a remedy or ſecurit 
for the rent 3 and therefore ſhall attend that into whoſe 
hands ſoever it comes. Cro. Fac. $19» ? "y $12. 2 Rol, 
Rep. 12. Poph. 126, 147. 2 Kol. Rep. 427. 3 Bulft. 

he plaintiff, brought an annuity by plairt in the grand 
ſeffons in Carmarthen, and declared, that it was granted to 
him for life, by the defendant, and had a verdict and judg- 
ment againſt him, and the defendant brought a wrzt 
of error, and the error affigned was, that by the fta- 
tutes 34 & 35 H. 8. all real ations brought in Wales, 
and mixt ations, ſhall be ſued by writ, and all perſonal 
ations by plaint, and''that annuity is a mixt aftion, 
\ therefore not to be brought by plaint : Sed. por curiam, 
'Tis a perſonal ation, and charges the perſon 'only and 
not the land, FF. Fones 214. | SILLS EET 

An aQtion of debt does not lie for the arrearages of an 
annuity, if the grantee be ſeiſed of it in fee, tail or for. 
life, Co, Lit. 162, 4 Co. 40. 0. (HE: Ero:tf- 21 | 
| As regularly the remedies for recovery of an annui 
or rent-charge are either by writ of annuity or diftreſs, 
if is to be ſeen which is the moſt eligible method, and 
what ſhall determine the grantee's eleion. If A. grants: 
a rent-charge to B. and his heirs, if the rent be -arrear;- 
not only the grantee, but his heirs in :nfinitum, may diſtrain 
for it ; for the remedy being commenſurate to the right, 
muſt be of equal duration with the right ;: but if in this 
caſe the it by arrear, and the grantee' brings a writ of 
annuity, in order to charge the -perſon of the grantor, it- 
1s no longer to be conſidered as a rent iſſuing out'of the 
land, becauſe the writ of annuity has intirely'turned the 
Charge upon the perſon of the grantor ; and under that 
_ denomination it muſt determine with the life of -the - 
tor, becauſe his heirs are not chargeable. 1 Rol, Abr, 
226. Poph. 87. Hob. 58. Dyer 344+ Co. Lit. 144. 

But if A. granted far him and his heirs to B. and his 
heirs, ſuch a rent out of his lands, in this caſe the heirs, 
deing comprehended in the contract, are bound to make 


, 


7 


rties were at' iſſue upon a 


ſo it was ad- | 


and the Jury' found for the plaintiff, but no 


- Annuity 


A NN 


good the grant ſo far as they | have aſſets by deſcent from 
the grantor, 2 Rol. Abr. 226, Co, Lit. 144. LON 


4. Pleadings. | 


In replevin, the defendant avowed for an annuity 
granted to him pro confilio impendendo ; the plaintiff re- 
plied, that the defendant was accuſed of 'tr24/on and 'com- 
mitted to the Tower, and that he had buſineſs which re- 
quired his counſel, but could not be admitted to him ; 
and upon demurrer,' judgment ' was given for the plaintiff, 
becauſe he might give counſel in priſon as well as when 
at large. Dyer 2. ok Sh 5G 
 4n annuity was granted to an attorney pro confilio im- 
penſo et impendendo, and afterwards there being a difference 
between the grantor and a ſtranger, the attorney 'not 
being required to 'give counſel to 'the grantor, was of 
counſel with his adverſary ; adjudged, that his annuity | 
was not determined'by this mibekeviour, Dyer 369. 

A writ of annuity was brought for an annuity pro con- 
/ilia impenſo, &c. the defendant pleaded in bar, that he 
carried a bill in Chancery, and defired him to /et his 
hand to it, and becauſe : he: refuſed, he detained the annui- 
ty ; adjudged no good plea, for tho” the plaintiff was bound 
to give his advice,' yet he was not bound to ſet his hand 
to every bill brought to'him. bak 96 135. 

© A. granted a rent-charge to B.. B. brought a writ of 
annuity, and counts of a rent-charge granted to him, and 
cohcludes, by force of which he was ſeiſed in his demeſne 
as of freehold ; adjudged upon a writ of error, and in af- 
firmance of the judgment, that this is only a miſtake of 
the law, and does, not vitiate'the declaration, which is 
good, and that this-is no eleQion to have this as a rent- 
charge. '2 Bulft. 148. | | RTE: 

In annuity the plaintiff declared of a grant for his life 
by deed, wirtute cayus ſeifitus fuit in deminico juio wt de li- 
' bero tenemento, It was objected that this yuh it a rent- 
charge, and no annuity, and ſo had made it his ele&ion 
to'have it as a rent-charge, and cited D. 65. 3 X. 6; and 
221. 5 Eliz. ſed non allocatur ; for being an annuity for 
life, tho* no rent-charge, ſuch count is good ; and tho” 
Bendlze took ſuch exceptions in 3 E. 6. yet the court 
notwithſtanding reſolved for the plaintiff, Cro, Car. 170. 

Annuity brought againſt the prior of 4. in Southwark, 
was precipe, &c. quod reddat 10l. or four gowns, which 
are arrear of a certain annual rent of five marks, or one 
gown, &c, and the writ held good notwithſtanding it 
was in the disjunCtive with (or). Br. Annuty, þl. 33. 

Debt upon arrears of an annuity, and counted of a grant 
out of the manor - . and did not ſhew where the manor 
is, and yet well, becauſe the adon is found pon the deed, 
and not upon the land, Bro. Count, pl. 92. : 
of 10/. granted to him pro ſervitio zimpenſo et. 
 imperndendo, and did not count that he had continued in his 


ſervice. Per Brian : "There is a #verſity where an annuity 


is granted to- be an officer certain, as parker or bailiff, and 
where it is general pro ſervitio, Sc, for in the caſe of 
ſpecial ſervice he ſha!] alledge the continuance in the baili- 
wick or parkerſhip ; for he knows: what ſervice he fhall 


| do; and tr-the other caſe does not know till the, defendant 


commands him-; and therefore let. him anſwer. Note the 
diverſity, Br. Count, pl. 72: ea 6116s 
' An arauity was granted for life pro: confilio impenſo, &c. 
and in a writ of annuity brought for the arrears, - the de- 
fendant pleaded, that 'before any were due, he required 
the plaintiff to do him ſervice, and. he refuſed, &c, the 
plaintiff. replied, that before any refuſal, the defendant on 
ſuch a day and-/year-did diſcharge him, the ſaid plaintiff, 
from his ſervice :  Adjudged that the defendant's plea was. 
not good, becauſe he ought to . have ſhewed for what 
manner'ef ſervice the plaintiff was detained, and the an- 
nuity granted, and then what ſervice he required of him, 
and what” he refuſed ; neither is the replication good, for 
the diſcharge from the ſervice was not an abſolute dif- 
charge, ſo- that the defendant could never afterwards re- 
quire it, becauſe the annuity being granted to the plaintiff 
for life, he ought to continue his ſervice ſo Jong as the 
annuity continueth, but where the retainer js for yt 
tnen 
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then a diſcharge is peremptory and abſolute, zn Leon. 


209. ; | | 
K a writ of annuity the plaintiff declared, that whereas 
the King by letters patent had granted to the defendants 
certain privileges concerning making allum, Fc. they the 
{aid defendants, as well for the counſel given by. the 
plaintiff to them concerning the ſaid letters patent, and 
before they were drawn, as afterwards, &c. granted to 
him an annual ſum of 40/. for ſo many years, &c. the 
defendants conteſled the <1 gry hg aforeſaid, but oy it 
was granted to the plaintiff to be taken out of the clear 
profits and gains which ſhould accrue to them by making 
allum ; and averred, that no ſuch gains did accrue to 
them ſince the grant ; and upon demurrer it was adjudged 
d; good grant of an annuity to charge their perſons, 
tt, 33. | 

Rok Se granted to T, Quintin by his father by name 0 
T. his ſon, and he brought afſi/e of the rent by name of T. ©, 
of N. and did not ſay T. fon of T. &, and yet the writ 
was good ; quod nota ; and yet in annuity it ought to 
agree with the ſpecialty. Br. Fartance, pl, 70. 

Annuity againſt the parſon of YL. the Mag counted that 
he and his predeceſſors time out of mind have been ſeiſed 
of the faid annuity of 40s, per 47#, by the hands of 4. 
late vicar, of E. and 4 his predeceſſors vicars time out of 
mind ;_ and that King K. 3. when a vicar died, preſented 
ene J, as parſon, who was inflituted and indutied, and that 
all the defendant's predeceſſors, and likewiſe the defendant 
were Ar ow and indutted as parſons ; and 'that he has 
been ſeifed of the annuity by the hands of the ſaid parſons 
ul the defendant withdrew it 5 and the count was awar- 


ded good; for he ſhall be taken as parſer, and ,not as 


vicar, ſa that the writ ſhall ot be brought againſt him 
as vicar z quod nota per judicium ; for it is agreed, that 
tho' there are vicars and parſons (as are in divers churches) 
and ſeveral patrons, yet when one is preſented - as -parſon 
he ſhall be taken as parſon. Br. Annuity, pl, 44. 

The plaintiff may count hy preſcription 1n writ of an- 


nuity, if it commences before time of memory, by compoſition, 
ne, or patent of the King.. Bro. Annuity, pl, 21. | 
Debt upon arrears of annuity till he was promoted to a 


competent benefice, and ſhewed that ſuch a day be tock feme, 
and for the arrears due before, he brought the action ; 
Choke demanded judgment of the court, for this ad 
changes the aftion of annuity inta debt, and therefore ought 
to ſhow places, and by the beſt opinion, for this default 
the count is not good. Br. Count, pl. 26. 


A Writ of Annuity. 


\ EORGE the Third, &c. To the heeriff of W. | 


grnting. We: command you, that you juflice A. B. 


that juftly, 
which are in arrear to him of an annuity, or yearly rent of, 


&c. which he eweth ta him, as be ſaith, and as he can 


reaſonably fhew that he ought ta render to him, that no more 


amour, Oc. 


Gzant of an aryuity, See Gzant, | 
Anſel, or Anlul, See Aunlel — 
pede, police, cubite, & palma, de anſul, balanabus & men- 
uris, Thorn, Chron, : | | R | 
_ Antefiramentum, aad Pqaejiuramentum, By our 
anceſtors called juramentum calumnie ; in which both the 


accuſer and the accuſed were to make this oath before 


any trial or purgation, viz. the accuſer was to ſwear that 
he would proſecute the criminal ; and the accuſed was to 
make oath on the very day that he was to underga the 
ordea), that he was innocent of the crime of which he 
was charged. Leg. Athelflan. apud Lambard. 23, If the 
accuſer failed to take this oath, the criminal was dif- 
charged z and if the accuſed did not take his, he was in- 
tended to be guilty, and not admitted to purge himſelf, 
Leg. Hen. 1. c. 66, | 

Antiſtitiinn, A. word uſed for monaſtery in our old 
hiſtories, Blount. | v4 60 

Antichetarſus, Signifies where a man endeayqurs to 


diſcharge. himſelf of the fact of which he is accuſed, by| 


he render unto C, D. ten pounds, &c. | 


£Þ'Þ: 

recriminating and charging the accuſer with the (mg 
fact, This word is mentioned in the title of a chaper j;, 
the laws of Canutus, capite 47+ | | 
tiſatio, An agreement or compact made with an« 
other. Upton, lib. 2. c 12. — De officio militari, viz, 
Caoncedimus per praſentes bonum & ſalvum conduttum, 4, 


falvam gardiam foe ſecuritatem apatilationis, 

Apoziare, o bring to poverty. Permi/it fins 
ſpohare patriam, aporiare, vulgus, Walſingham in R, 9, 
t hath been uſed ſometimes to ſignify /2un or avoid. 

Apoltare, To violate : Apo/fare leges, apo/latare leger 
wilfully to break or tranſgreſs the laws, —— Yu; leges, 
apoſtabit terre ſux, reus fit apud regem, Leg. Edw. Ci. 
feſſoris, I. 35. Cowell. | 
 NApoſtata capiendo, A writ that formerly lay again 
one who having entered and profeſſed ſome order of reli. 
| gion, broke out again, and wandered up and down the 

country, contrary to the rules of his order : It was di. 
rected to the ſherift for the apprehenſion of the offender, 
ap Felrvery of him again to his abbot or prior, Reg, 

rig. 71, 267. _ | © 

Apotherarios, Are exempted from ſerving offices, &, 
their medicines are to be ſearched and examined by the 
pſ<ae choſen by the college of phyſicians, and if faulty 

11 be burat, &'c. 32 Hen, 8. c. 40, And apothecarics 
to the army. are.to make up their chefts of medicines at 
apothecaries hall, there to be y wage view'd, &c. under 
BY bby of 40d. Stat. IO tle Capes I4+ IO Geq, I, 

& ang _ | 
_ Apparatoz, or Apparitoz, A meſſenger that ſerves 
the proceſs of the ſpiritual court : His duty is to cite the 
offenders to appear z to arreſt them ; and to execute the 
ſentence or decree of the judges, &c. Stat. 21 Hen. 8, 
cap. 5. . The office of an apparitor will beſt appear from 
this commiſſion of alter, archbiſhop of Canterbury, 
granted in the year 1316. —— Walterus Der gratia Cant. 
archiep, totius Anglie primas, diletio filis Willielmo de 
Graftone in apparitoris efficio, in curia no/lIra Cantuar, 
videlicet, in con/iſtoriq ac decanatu noftro ecleſie beate Matiz 
de arcubus Tondon, mmnfiranti ſalutem, gratiam & bene- 
ditticnem, Perſanam tuam, ea quod de fidelitate in ditto ofici 
per laudabile teſtimonium apud nos 'multipliciter commenaaris, 
volentes proſequt cum | fawore, diftum apparatoris offcium in 
curia, conſiftorio & decanatu praditiis perpetus poſſidendum 
tibi conferimus per preſentes ; ita tamen qued te fideliter 
 geras im effici predifia memerato.  Valentes & tibi ſpecia- 


| ter concedentes, | ut Cum mini erio dieti officii per teipſum 
| perſanaliter vacare non. poteris, vel abſens fueris a curia, 


conſiſtoria & decanatu predittis, nibilominus ' per alium ide- 
neam perſonam, quem - ad hac aſſignandum omnia & ſingula 
ug ditto incumbent officie—facere valeas, & jugiter exercere, 
at. apud Lambith. 8 id. Mart. 1316. | 
If a monition be awarded to an apparitor, to ſummon 
a man, and he upon the return of the monition avers that 
he had ſummoned him, when in truth he had not, and 
the defendant be thereupon excommunicated ; an ac- 
tion on the caſe at Common law will lie againſt the ap- 
pagitor for the falſhood committed by him in his office, 
ſides the puniſhment inflicted on hum by the eccleſiaſtical 
_ for ſuch breach of truſt. Ayl. Parerg. 70. 2 Bulſt, 
AXttion upon. the caſe, for that the defendant an appa- 
ritor under the biſhop of Exeter, maliciouſly, and without 
colour or cauſe of ſuſpician of incontinency, of his own 
proper malice, procured the plaintiff zx efficzo, upon pre- 
tence of fame of incontinency. with. one Edith (whereas 
there was no ſuch fame nor juſt cauſe of ſuſpicion) to 
be cited to the Conſiftory. court, and there to be at great 
charges and vexation, untill he was cleared by ſentence 
which was to his great diſcredit and cauſe of great ex- 
'pences and. loſſes 3 for which the ation is brought. Upon 
at guilty. pleaded, and: found for the plaintiff, it was 
moved in arreſt of judgment, that in this caſe an action 
lieth nat ; for he did nothing but. as an informer, and b 
virtue of his office. - But all the court held, foraſmuc 


| as it is, alledged, that. he did malicioufly and without co- 
lour of ſuſpicion cauſe him to be cited, upon pretence of 
fame where there was no offence committed ; and. it is 
averred, that there was not any ſuch fame, and he is 


found 
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Cro. Car. 291. _ NS | 
Apparatoz comitatins, An officer Rranrly called by 
Bucking amſhire had 
conſiderable yearly allowance ; and in the reign of Queen 
Elizabeth there was an order of court for making that 
allowance 3 but the cuſtom and reaſon of it are now al- 
tered. Hale's Sher. fcc. 104. "VS 
Apparlement, (from the Fr. parecillement, i. e. in like 
manner) Signifies a refemblance or likelihood ; as apparle- 
nent of WAI. Stat. 2 Ric. 2. /. T. ©. | | 
Apparura, Furniture and unplements ; apparel. Do- 
minus clamat habere onnes carrettus ferra non ligatas, & 
onmes carrucas cum tola apparura. Placit. in Itin. apud 
Ceſtriam 14 H. 7. Carrucarum apparura is plough- 
tackle, or all the implements belonging to a plough. 
Cowell. 
| Appeal, Appellum, (from the Fr. appel or appeller, to 
cali, becauſe appellans vecat reum in judicium) Is an accu- 
ſitain of another in legal form, for a crime by him com-. 
mitted. Co. Lit. 123. b. 287. b, It ſignifies in our Com- 
mon law, as much as accu/atio with the Civilians ; for as 
in the Civil law, cognizance of criminal cauſes is taken 
either upon inguiition and denunciation, or accuſation ; ſo 


' in ours, Coghizance Is taken of criminal cauſes upon 7n- 


diment or appeal ; mdiftment comprehending both znqu:- 
ftiom and denunciation, An accuſation or appeal, is a law- 
{ul declaration of another man's crime (which by Bra#ton 
mult be felony at the leaſt) before a competent judge, by 
one that ſetteth his name to the declaration, and under- 
tikes to prove it upon the penalty that may enſue thereon, 
Cowelle --* | | | 
- There were anciently ſeveral kinds of appeals, which 
ſcem obſolete at this day; as appeals of treaſon, which might 
be ſaed before the parliament and other courts of law, as 
well as before the conſtable and marſhal, and were deter- 
minable by battle. 2 ſn/?. 132. Brad, 118. 2 Hawk. 
P. C101; | | TS. 
" Bat appeals before the parliament are taken away by 
1 H, 4. cap. 14. and thoſe before other law-courts are 
become obſolete. . IS Re : 
But as to the juriſdition of the conſtable and marſhal, 
in relation to treaſons committed out of the realm, it 
ſeems to continue {ill in force ; for in the 7th year of 
Charles the Firſt, an appeal of treaſon, ſuppoſed to be com- 
mitted beyond ſea, was aCtually commenced before the 
conſtable and marſhal z who, for want of ſufficient poof 
t0 clear the truth, awarded that a duc] ſhould be fought 


| between the parties, for the final determination of the 


matter. See Ruſhworth's Collect. part. 2. vol. x. þ. 112. 
"Appeals de pace, de plagis, and de impriſonamento are 
out of uſe, and have been turned to ations of treſpals for 
many -hundred years paſt ; alſo the whole learning of 
appeals of er/on ſeems obſolete at this day, Cv. Lit. 
288. 4, | | 

| The kinds. of appeals, therefore, that ſeem to require 
any conſideration at this Jays are thoſe of death, larceny 
and rape, which are capital appeals, and that of mayhem, 
which is conſidered as a treſpaſs, 1 New Abr, 122. 

| An appeal of death, which is now chiefly in uſe, is a 
vinditive ation which the Jaw gives a wife againſt her 
huſband's murderer, and to the heir at law againſt one 


| who kills his anceſtor, which being the ſuit of the ſubject, | 


the King cannot pardon. 1 New Ar, 122, 


I. Who may have an appeal of death. 
2. When, where, and in what manner an appeal of death 
v.- muſt be brought and proſecuted, 
' 3. Where an appeal of death may be abated, or not. 
4. Pleadings in appeal of death, | 


I. Who may have an appeal of death, | 

By Magna Charta, [Stat. 9 Hen. 3.] c. 34+ No man 

il be taken or impriſoned upon the appeal of a woman 
fr the death of any «ther than of hor huſband, 


Vor. I, 


found ouilty thereof, therefore the ation well lieth, | 


| 


AFP 
It being alledoed by ſome, and eſpecially by Treby 
Ch. J. that an appeal was a revengeful odious proſecution, 
and therefore deſerved no encouragement ; on which oc- 


calion Holt, with great vehemency and zeal, ſaid, that 
he wondered any Engliſhman ſhould brand an appeal with 


the name of an odious proſecution ; that for his part he 
looked upon it to be a noble proſecution, and a true badge 


of Engliſh liberties, and referred to the ftatute of Glo:1- 
ce/ter, and the comment thereupon in 2 1n/t., 12 Md.” 


RNS | | 

At the Common law, before the ſtatute 9 Hen. 3. a 
woman as well as a man might have had an appeal of death 
of any of her anceſtors, and therefore the jon of a woman 
{hall at this day have an appeal, if he be heir at the death 
of the anceſtor, for the ſon is not diſabled, but the mother 
only, for the ſtatute ſays, propter appellum femin@. 2 
Inſt. 68. | ” 

PFleta ſays, Feminia autem de morte viri ſui inter brachia 


ſua iterfeett, & non aliter ' poterit appellare ; and therewith 


agree the rror, Britton and Brafton. 2 Infl. 68. 
2 Inſt, 31 6 S. P. cites Bran and Britton, —— Staun. 
P . ' #A b » &o $, P . | 


By inter brachia in theſe ancient authors, is nder/ood 
the wife, which the dead perſon had lawfully in poſſefion 
at his death, for ſhe muſt be his wife both of right and 
in poſſeſſion z for in an appeal, ne ungues accouple in loyal 
matrimony, is a good plea, 2 Inft. 68.2 In/?. 317. S. P. 
and that there muſt be no divorce, — St, P. C. 59. @ 
Ne unque accouple, &c. is a good plea in bar —— o P. 
Accordingly, Br. Appeal, pl. 17. cites 50 E. 3, 15. 
2 Hawk, Pl. C. 164. /. 36: ſays, that if the meaning of 
ter brachia be according to Sir Edw. Coke, it ſeems at 
leaſt to follow, that if the huſband were divorced from 
the wife at his death, tho' by a voidable ſentence, ſhe 
cannot maintain an appeal ; yet it is generally holden, 
that a wife who has eloped from her huſband may have 
an appeal of his death ; and Stamford ſeems to underſtand 
inter brachia to be, that the wite ought to have had the 
deceaſed in her view, and to have been preſent at his 
death, which is moſt certainly not neceſſary at this day. 

The judges are ſo far bound to take netice of this flatute, 
that if a woman brings an appeal of death of her father, 
or of any other beſides her huſband, they ought ex officre 
to abate it, tho* the defendant takes no exception to it, 
2 Hawk. Pl. C. 166. cap. 23. f. 42. | | 

If a man be killed who has no feme nor ſon, and his 
daughter, ſiſter, or other couſin, who is a feme, 7s his 
heir, and he has an uncle or other male couſin who is not 
heir but of the kin, ſhe ſhall not bave appeal ; for the ſta- 


tute of {agna Charta, cap. 37. is, that none ſhall be 


taken by appeal of a feme, unleſs of the death of her 
huſband, and therefore the appeal is loſt, Br. Appeal, 


pl. 63. 


A feme ſhall have appeal where ſhe ſhall have no dower, 


j as where ſhe elopes from her baron, Br, Appeal, pl, 17. 


Cites 50 £. 3. 15. per Tngleby. TH 

If a feme brings appeal of the death of her baron, and 
convitts the Chon, and takes another baron before execu- 
tion, if the defendant gets charter of pardon, this ſhall not 
be allowed before the baron and. feme are warned, and 
the feme ſhall have execution notwithſtanding the cover- 
ture. per Skrene ; but per Gaſcoign Ch. J. Itis.not fo, for 
the feme has diſabled herſelf by taking of the ſecond ba- 
ron ; and by the juſtices of B. R. M4. 2 M4. 1. She ſhall 
loſe her appeal by taking of the ſecond baron ; tor the 
cauſe of appeal is, that ſhe wants her baron, therefore 
when ſhe has another baron the cauſe ceaſes, and ce/ſante 
cauſa ceſſat effettus ; and the ſame it ſeems of the execution 


| of the appellee. Br. Appeal, pl. 148. cites 11 H. 4. 48. 


If the has judgment of death againſt - the deſendant, if 


| after ſhe takes huſband,. ſhe can never have execution of 
_ | death againſt him, 
| cap. 23- /. 238. 8. P. But ſays it ſeems clear, that in ſuch 


2- Inſt. 69. — 2 Hawk. Pl, C. 164. 


caſe the appellee ſhall not be diſcharged without the King's 
pardon, and that he does not find it ſettled what ought to 
be done with the appellee in this caſe ; but it ſeems cer- 
tain, that the King cannot proceed againſt him by way of 
indittment, becaule he is attainted already ; and therefore 
T1 6 
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it may be probably argued, that the court may award ex- 
ecution of him ex officto, or at leaſt at the demand of the 


Kinz ; for otherwiſe he would ſave his life by reaſon of 


the attainder by which he is adjudged to loſe it. | 

| For the death of an anceſtor who leaves no wife, the 
heir only can bring an appeal, and ſuch heir muſt himſelf 
be innocent of the fact, he muſt be heir general accorving 
to the courſe of the Common Law, and alſo heir male, 
and in his count muſt ſet forth how he is heir to the 
deceaſed, 2 Hauk. P.C. 165. 

If an heir die, hanging an appeal commenced by him, 
it ſeems agreed that no other heir can proceed in ſuch ap- 
peal, or commence a new one ; andit ſeems the ſtronger 
opinion, that if the right of bringing an appeal be once 
veſted in an heir, who dies without bringing any, the 
right of appeal is gone for ever; and if an heir die after 
judgment given againſt the appellant, it is queſtionable 
whether his heir can ſue execution, 2 Hawk. P. C. 166. 

The huſband was killed and afterwards the wife died 
within the year, the heir ſhall not have appeal becauſe the 
appeal was once given to th2 wife, ſo that the action was 
once out of the blood, and therefore cannot be given to 
the blood again. Kelw. 120. 
| If an appeal be commenced by an heir who dies, hanging 
the writ, it ſeems to be agreed by almoſt all the books, 
that no other heir can afterwards proceed in ſuch appeal, 
or commence a new one, becauſe it is a perſonal action, 
given to the heir in rcſpe&t of his immediate relation to 


the perſon killed, at the time of his death, and like other_ 


perſonal actions ſhall die with him ; but ſome have held, 
that if the fr/? heir dies within the year and the day, wwith- 
out commencing an appeal, the next heir may bring one ; 


but this is doubted by others, and the generality of books 


ſeem to favour the contrary opinion, as more agreeable 
to the general tenor of the law in 1elation to appeal, 
which in no caſe, as the ſerjeant ſays he knows of, will 


ſuffer the right of bringing an appeal to be ranyerred 


from one to another, and compares it to the caſe of a wife 
dying within the year and day in whom the right of ap- 
al is veſted, no heir ſhall have appeal ; but that it is 


| held by Sir Matt. Hale, {[Hale's Pl. C. 182.] and ſome 


others, that if the firſt heir gets judgment in appeal of 
death and dies, his heir may have execution. But that 
Stamfird (St. P. C. 59.6. cites Trin. 16. H. 7. 15.] 
doubts this, and ſeems contrary to many of the old books, 
and not eaſily reconcileable with the reaſon of the caſes in 
the books. But whether in this caſe the court may not 
award execution either ex officio, or at the demand of the 
King, may deſerve to be conſidered. Alſo if a perſon 
killed has »9 wife at his death, and no iſſue but daughters, 
and all theſe daughters die within the year and day, it may 
reaſonably be argued, that the heir male may have ap- 
peal, becauſe the right of bringing one never veſted in any 
other before ; but ſays he does not find this caſe in any of 
the books. 2 Hawk. P. C. 165, 106. c. 23. ſet. 41. 

An appeal was brought by the ſon again/? his father, 
of the death of the mather of the plaintiff, and held good, 
or he is heir to the mother, for appeal lies as well of the 


death of a woman as of the death of a man. Br. Appeal, | 


1. 106. | | Eq 
Tf there be no wife of the perſon killed, then the next 
beir at the Common law ſhall have the appeal, if ſuch heir 


| be male, but if ſuch heir be a female, as my gs &c, 


the ſhall not have it ; nor ſhall the youngeſt ſon in Byo- 
rough-Engliſh have the appeal, tho' he be inheritable to 


| the land. Sr. P. C. 59. 


An hermaphrodite, if the male ſex be predominant, 
ſhall have an appeal of death as heir ; but if the female 
ſex doth exceed the other, no appeal doth lie for her as 
heir. 2 1n/t. 69. | 

An infant may bring an appeal, but he muſt proſecute 
it by guardian, and he ſhall be nonſuited upon ſuch guar- 
dian's non-appearance at a day whereon he is demandable ; 
but if the infant comes into court, and ſays, that he will 
relinquiſh the ſuit, and the guardian inſiſts to continue it, 
the court may diſcharge him and affign another. Afoor 
461, AH. P,C, 183. . 


| 


IE 8 
But an ide6t, or perſon born deaf and dumb, or one 
attainted of treaſon k felony, or outlawed in a perſona] 


aCtion, ſo long as ſuch attainder or outlawry continues in 
force, cannot bring any appeal whatſoever. 2 Haut 
168. H. P. C. 183. 2 Hauk, P. C. 162. 
If the wiſe take another huſband either before or pend. 
ing __— - puts - end to it for ever; and if ſhe 
matrry after judgment, ſhe cannot pray execution, 
Hawk. P. C.16e. he WS 
Serjeant Hawkins ſays, that infancy, old age, or the 
imbecillity of the plaintiff, is no good objeftion againſt 
bringing an appeal, though defendant loſes the benefit of 
waging batile; and ſo puts him in a worſe condition 
than if the appeal were brought by one capable of fight- 
ing ; for fince tlie defendant has proper means for his ac. 
quitta], by putting himſelt upon a trial by his country 
and the imbecillity of the plaintiff is wholly owing to the 
act of God, and no ways leſſens the injury complained 
of by him, it is not reaſonable he ſhould ſuffer any difad= 
vantage from it. And agreeably hereto it ſeems ſettled of _ 
late times, contrary to the numerous authorities in the 
old books, that the parol ſhall not demur in an appeal 
for the non-age of the plaintiff; yet it is certain that an 


Infant muſt proſecute ſuch ſuit by guardian ; but though 


the guardian be ſo neceſlary in the proſecution of ſuch 
ſuit, yet if the infant comes into court and ſays he will 
relinquiſh it, notwithſtanding which the guardian will _ 
proſecute it, they may in diftretion diſcharge ſuch guar- 
dian, and aflign another, it not being reaſonable that an 
infant be bound to continue a ſuit againſt his will, which 
demands nothing but revenge, and will be chargeable to 


him, 2 Hawk, P, C. 161. c. 23. ſed. 30, 


2. When, where, and in what | manner, an $ 1 
death muſt be brought and proſecuted, if _ FF 


By the ſtatute of Glouce/ter, 6 Ed..1. cap. g. which is 
confirued to extend only to appeals of death, an appeal 
ſhall not be _— default of freſh ſuit, if the party ſue 
within the year and day after the deed dong, the computa« 
tion whereof, as the law is now ſettled, ſhall be made not 
from the day when the wound was given, but from the 
day when the party died ; alſo the year and day ſhall be 
from the beginning of the day, and not from the preciſe 
time when the death happened, becauſe regularly no frac- 
tion ſhall be made of a day. 2 1». 320. 3 Inft. 53. 
4 Co. 42. b, 2 Hawk. P.C. 162. 
 AIll appeals are local aQtions, and regularly to be tried 
in the county wherein the offence was committed. 
Dyer 38. WE Tos : 

But it is ſaid, that if a perſon had died in one county, 
of a wound given in another, the appeal might be brought 
in either of them, and the trial be at the bar by a jury re- 
turned from the body of each of thoſe counties ; but ſince 
the 2 & 3 Ed. 6. cap. 2. which enaQts, that the party 
may ſue an appeal in the county where the perſon feloniauſly 
firicken, &c, ſhal: die, &c. it ſeems the trial may be from 
ſuch county only. 2 Hawk, P. C. 163. 

Appeals are commenced either by writ, which is an 
original out of Chancery, returnable in the King's Bench 
only, or by bill. 2 Hawk. P. C. 155. | : 

Appeals by bill may be ſued in the King's Bench againſt. 
any perſon in actual. cuſtody, or by having bail filed for 
him there. Cre. £liz, 605. | 

If a man be brought into court either by a void writ of 
appeal, or by a voidable one, which is afterwards abated, 
he may be arraigned by bill in c/todia mareſchalli, 2 
Hawk, P.C. 155. Skin. 634. - 

A bill of appeal lies before juſtices of Eyre, and before 
juſtices ſpecially aſſigned, and before juſtices of goal deli- 
very, and for the ſame reaſon, as ſome ſay, before juſtices 
of aflize ; who by the purport of ſeveral ſtatutes are autho- 
riſed to deliver goals without any ſpecial commiſſion 
againſt any priſoner in the goal, which they are to deliver, 
or, as it is generally holden, againſt a perſon whom they 
have bailed. See 2 Hawk, P. C. 156. 

If ſome of the accomplices only be in priſon, a bill of 
appeal lies againſt all, which, after the trial of thoſe Fu 
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| cap. 75. he cannot be nonſuited, 


A: -4 
the priſon, ſball be removed into the Kin 
the reſt ſhall be proceeded againſt. 2 


At Common law neither plaintiff nor defendant in any 
appeal whatever, could make an attorney except in ſome 


's Bench, where 
awk, P. C. 156. 


ſpecial caſes, but now by the 3 ZH. 7. cap. I. it is en- 
acted, that the appellant m any appeals of murder, or death 
of a man, where battle by the courſe of the Common law 
1 not, may make an attorney, and appear in the ſame, in 
the ſaid appeals, after they be commenced, ta the end of the 

t and execution of the ſame. 2 Inft, 313, 2 Hawk, 
P, C. 175+ 

But it ſeems that the appellant cannot make an attor- 
ney till he has once appeared in proper perſon, and that 
if the plaintiff or defendant appear or plead by attorney 
where they ought not, and the court receive the plea, 
and adjourn the cauſe, it ſeems that the appeal is diſconti- 
nued, becauſe ſuch appearance was merely void in law. 
x Salk, 61. Carth. 394. Skin, 48, 670. 

Where an appeal is commenced in the court below, 
and removed into the King's Bench, the appellee is to be 
arraigned de nov? on the fame bill of appeal, and it is not 
necolliey to exhibit a new bill againſt him i cu/todia ma- 
reſchalli , and if the appellant will not” appear to proſecute 
his appeal, the appellee may ſue out a ſcire factas reciting 
the whole matter, warning him to appear at a certain 
day ; and if he make default on that day, the court on 
demand will nonſuit bim ; but the appellant may appear 
gratis, and proſecute without any ſcire facias. 1 Rol. 
Abr. 131. 2 Bulſt. 19. Skin, 670. Carth. 394, 395- 

The appellant may be nonſuited for not appearing when 
demanded, at any day of continuance, except a verdict 
bath been given againſt him ; in which caſe by the 2 ZH. 4. 
Noy 88. Latch 173. 
Mor 407. Cro. Eliz, 465, En 


3. Where an appeal of death may be abated, or not. 


The writ in an appeal is an original iſſuing out of 


| Chancery, returnable into the King's Bench only ; be- 


fore the return thereof the court of Chancery only can 
ſuperſede or ſet it afide, where it appears to have iſſued 
erronice or improvide, by ſome error extrinſick to the writ 
itſelf; but for any error or defect on the face of it may 
be quaſhed after it is returned into the King's Bench. 
Abr, Eq. 416. "ts D | 

The court ex officio will quaſh the writ for apparent 
faults appearing on the face of the writ ; as where the 
ſenſe is defeQtive for want of a material word, or where 
it wants thoſe words of art which the law has appropria- 

ted for the deſcription of the offence. 2 Hawk. P. C. 184. 

So if in a writ of appeal brought by huſband and wife, 
the concluſion is in the name of the wife only ; or if the 
writ omits either the name of baptiſm, or ſurname of the 
appellant or appellee, being under the degree of nobility, 

it ſhall be abated. 2 Hawk. P. C. 185, 

_ Alſo the court will abate the writ when the declara- 
tion varies from the writ in ſome material point, either as 
to the reign of the King, or as to the county wherein the 
fact is laid, &, 2 Hawk. P. C. 184. | 

On the exception of the party the court will abate the 
writ ; as if he ſhews that there are not 15 days between 
the zee and return of the writ ;z but this he muſt do be- 
fore he has pleaded in chief, without taking advantage of 
it, 1 Salk, 63. 1 ent. 7. 

| Tf the writ or declaration miſtake either the name of 
baptiſm, or ſurname, or addition of the appellant or ap- 
pellce, the appellee before imparlance may plead it in 
abatement, See 2 Hawk. P.-C. 184. | 

But the omiſfion or inſufficiency of an addition, are 
falved by the appellee's coming in and pleading, without 
taking any advantage of ſuch defect, but by his bare ap- 
pearance, 2 Hawt. P. C. 190. | 

The defendant may at the ſame time plead as many 
pleas in abatement as he pleaſes, together with matter 
in bar, and the 
pugnancy ; and if he be ſuffered to plead any ſuch plea 
without pleading with it the general iflue, the finding it 
againſt him doth not conclude him from pleading the ge- 
neral iſſue afterwards, 2 Hawk P, C. 191, 192, 


eneral iſſue, if he can do it without re- 


AE3-- 

A man was found guilty upon an indi&ment for the 
murder of B. B, and immediately his wife brought an ap= 
peal of the death of her huſband, to which the defendant 
pleaded, that after the death of her firſt huſband ſhe had 
married another at R, &:. the plaintiff replied, and the 
matter depending a year, and more, all theſe proceedings 
were removed into B. R. by a certiorari, and the court 
demanded of him what he could ſay why judgment ſhould 
not be given againſt him upon his former conviRtion ; he 
pleaded, that the appeal was ſtill depending ; but it being 
brought in another county than where the inditment was 
laid, and there being no continuances entered from one 
term to another, the plaintiff in appeal was nonſut, and 
ſo 44 court gave judgment upon the indictment Dyer 
296. | 

A woman poiſoned het huſbarid; which is treaſon by the 
ſtatute 3t 7. 8. the heir brought an appeal of -mrder 
againſt his mother z adjudged, that it did not lie becauſe it 
was not murder, but treaſon, and the greater offence 
drowns the leſs. Dyer 50. | 

There were three brothers and the middle brother was 
killed, the eldeſt died within the year, and no appeal 
brought, it was a queſtion, whether the younger ſhould 
have an appeal ; it was not reſolved, tho' Forteſcue, 20 
H. 6. 43. held he ſhould not, but the 16 Z. 7. 15, 'tis 
held he ſhould. Dyer 69. | | | | 

A man was wounded in one county, died in another, 
and the heir brought an appeal in the county where his 
anceſtor died ; Upon Not guilty pleaded, it-was adjudged, 
that the v//ze ſhould come out of each county. . Dyer 46. 

Appeal of murder : Upon Not guilty pleaded, a ſpecial 
verdict was found, that the appellee was not guilty de 
feloma & murdro Tho, Newman ; but ſays, that the ſaid 
Thomas and others firſt afſaulted the appellee on his own 
ground near the highway, and drove him to a wall, fo 
that he could go no farther ; and thereupon he wounded 
the ſaid Thomas in defence of his life, of which wound he 
died, &c. It was objected againſt this verdict, that the 
jury did not find that the appellee was aflaulted near the 
highway ad ipſum murdrandum, and therefore he ſhall 
forfeit his goods, which he ſhould not if thoſe words had 
been found, and this by virtue of the ſtatute 24 ZH. 8. 
cap. 5. but this verdict is void and repugnant in itſelf ; 
firſt *tis found, that the defendant was not guilty of the 
felony and murder, and afterwards ſpecial matter was 
found, which proves him guilty, but excuſes it, I 
And, 41. | | 

In an appeal of murder brought by the brother for the 
death of his brother Henry ; the defendant pleaded, that 
he was indicted for the death of the ſaid Henry, which he 
ſet forth ; upon' which he was arraigned, and confeſſed the 
ſame, and praying his clergy and pleaded over to the 
felony and murder Not guilty ; and upon a demurrer to 
this plea, the court conſtdered the ſtatute 3 H. 7. cap. 1, 
by which it is enacted, that if the perſon indicted ſhall 
be arraigned within a year, &c. acquitted or attainted, 
yet the party may have an appeal; but in this caſe the 
defendant was neither acquitted or attainted, therefore an 
appeal would not lie. 1 And. 68. | | 

In an appeal by the wife for the death of her huſband, 
ſhe declared, that the defendant gave him a mortal wound 
at B, &c. of which wound he died at /, &c. and fo the 
defendant at B. aforeſaid, in manner and form atore- 
ſaid, murdered her huſband; adjudged, that the writ 
ſhould abate, for the murder ought to be laid at the place 
where he died, and not at the place where tlie /iroke was 
given, Cro, Eliz. 196. | 1 

Appeal of murder againſt four, and all of them appeared 
at bar at the return of the writ ; adjudged, that their 
appearance doth not make them m cuſtodia mareſchalli ; 
unleſs there is a record committitur mareſchalla, or that 
they put in bail. So that in this caſe there being no 
appearance, and the plaintiff being nonſuit for a default 
in the writ, becauſe there was 70 addition to one of the 
defendants names, it was held, that ſuch nonſurt before 
appearance of the defendants, was peremptory, Cro. Eliz. 


605. | | 
Bullware's caſe, it was held, that if a /firoke be in one 
county and ths drath in another, the apeal may be brought 

; in 


| 


APP 
1 either county ; for tho' the defendant did nothing in that 
county where the party died, yet the death ſhall have | 
relation to the ſtroke, and ſhall make it felony in that 
county where he died. 7 Rep. 2, SEL 

Appeal of murder brought by the wife; the caſe was, 
Sir Charles Blunt came to the houſe of Clements the de- 
ceaſed, and demanded a dog, and in entering the houſe, 
being oppoſed by Clemenrts, they fought, and Clements was 
killed ; and this appearing upon evidence to the coroners 
inqueſt; the queſtion was, whether the diſpoſitions of 
thoſe witneiles ſhould be given in evidence upon this ap- 
peal ; it was objected, that they ſhould not, becauſe not 
between the ſame parties, for the coroner is an officer for 
the King, but the appeal is between party and party: 
2 Rl, Rep. 460. 

Appeal of murder, removed by cerzorart into B. R, 
_ and the appellant moved to waive his old declaration, and 
to declare de novo in cuſtodia marſchalii ; but per Keeling, 
clerk of the crown, the appellee ſhall be arraigned upon 
the old declaration. 2 Rol. Rep. 478. | 
| Appeal of murder, the defendant pleaded, that another 
time he was acquitted of the murder, but found guilty 
_ of manſlaughter ; and now the queſtion was, whether the 
plaintiff in appeal might be nonſuited ; and adjudged, that 
he. might not.” or 407. 

An infant of the age of nine years was admitted per 
guardianum, to bring an appeal for the murder of his 
brother. Mor 461. BY E 

Appeal of murder brought by the widow for the death 
of her huſband: Upon Not guilty pleaded, the defendant 
was found guilty of manſlaughter ; then the queſtion was, 
whether the burning in the hand was pardoned by the 
| general pardon ; adjudged, that it could not be pardoned, 
either by a general or ſpecial pardon, becauſe the convict- 
ion was at the ſuit of the party. Moor 571. 

In an appeal of murder brought by the widow, the caſe 
upon the evidence was, one Calfeild was a priſoner in 
the compter upon an execution, and eſcaped ; the keeper 
of the compter coming to the place where he was, and en- 
deayouring to retake -him, and he refiſting was killed, 
the keeper not going back as far as he could, this was 
held manſlaughter only, becauſe the perſon ſlain was in 
execution for debt ; but if he had been in priſon for fe- 
lony and eſcaped, 'tis murder, unleſs he went back as far 
as he could. 1 Rs/, Rep. 189. D 

An infant brought an appeal of murder by his guardian, 
and upon the return of the writ, the guard:an being ſick, 


the court was moved to give a farther day for his appear- } 


ance z but it was denied, it never being allowed in an ap- 
peal ; and therefore the plaintiff being demanded, and 
not appearing, he was nonſuit, and the defendant dil- 
charged. Latch. 171. 

The huſband was killed at 14. in Montgomery/hire, the 
wiſe brought an appeal in Shrop/hire, being the next Engliſh 


county ; and upon Not guilty pleaded, it was tried by a 
It was | 


Shropſhire jury, and the plaintiff had a verdic, 
moved in arreſt of judgment, that the appeal ought to 


have been brought in dontgomery/hire where the faCt was | 


done, and ſo it was adjudged. Cro. Car. 247. 

Appeal of murder of her huſband brought by the wife 
againſt one Coſſett : It appeared by the evidence, that ſe- 
veral were drinking in the room when the man was 
killed with a blow on the head with a quart pot, but it 
was not proved which of them gave the blow, but that 
they were all preſent and abetting to the murder : Tt 
was inſifted, that the abettors were principal murderers ; 
therefore it was material, whether Co/ett, againſt whom 
the appeal was brought, gave the ſtroke or not, ſince he 
was preſent and abetting : It was then moved, that they 
all be ind:ed, ſince in an appeal of murder the defendant 
could not be found guilty of manſlaughter, as he might 
upon an indictment; but nothing was done in it. 
Latch. 126. 

Appeal of murder brought by the widow, and upon the 
return of the writ, the appellee appeared ; and it was 
prayed, that the appellant might be admitted to proſecute 
per attornatum, and a warrant of attorney under her hand 
and ſeal was produced and acknowledged by her in per- 
ſon (for otherwiſe it muſt have been Sed) 


A-:Þ-B-- 


; upon ſhe was admitted to proſecute accordingly, and the 


warrant of attorney was filed, and the appeal was arraigned 
at bar in French; and the appellee being at the bar was 
arraigned by the clerk of the' civil pleas, and pleaded 
Not guilty, and was bailed corpus pro corpore to appear 
the laſt day of the term, and de dre in diem. T, Fones 
210, 

In an appeal of murder the appellant declared, that 
one Offley did aflault her huſband, and wounded him in 
the county of {untingdon, of which wound he Cied in 
Cambridgeſhire, and that one Lippon was aſliſting ; the 
jury found, that Lrppon gave the wound, and that (/fiy 
was aſſiſting : It was objected, that the declaration and 
the verdict muſt be certain, otherwiſe no judgment could 


be given ; but here the verdict found another perſon gave 


the ſtroke, and not him againſt whom the appellant had 
declared, Per curiam, The ſame objeftion may be made 
to an mdidment, which ought to be as certain as a count in 
appeal ; but he who gives the ſtroke and he who aflifts, 
are both equally guilty : Then it was objected, that the 
trial was by a jury of Cambridgeſhire, when it ought to 
be of both counties. Sed per curiam, By the ſlatute 
2 & 3 £4, 6, c. 24. an inditment found by a jury of 
the county where the death happens, ſhall be as effecual 
in the law, as if the ſtroke had been in the ſame county 
where the party died. 3 Med. 121, 
An infant by 7. S. his prochem amy, was admitted to 
bring an appeal of murder againſt the defendant, and this 
as next heir to C, C, who was murdered: At the da 
of return, B. R. was moved againſt the ſheriff, that he 
might return the writ, who acquainted the court, that 


tions, required him to deliver the writ back to them, 
which he did, and that it was uſual ſo to do, for an in» 
fant may diſavow his guardian or his ſuit ; but adjudged, 
that both the writ and ſuit. are ſubje&t to the direCtion 
of the guardian, and that the infant can no more diſpoſe 
of the writ than he can proſecute it; *tis true, he may 
be nonſuit either before or after appearance, but the ap= 
pelee muſt be arraigned at the ſuit of the King ; he 


diſcharge the gxardian, but *tis a contempt in the ſheriff 
to deliver the writ back without any authority ; and he 
was fined and committed, tho? the clerk in court offer'd 
to undertake for the fine z and the chancery being moved 
for a new writ of appeal, it was denied. ' 1 Salk. 176, 


4. Pleadings in appeal. of death, and puniſoment for a 


falſe appeal, 


In appeal of murder the appellant muſt declare the 
fact; (2) in what place of the body; (3) the year; 
(4) the day; (5) the hour; (6) the time of the fat; 
(7) the town or place where the deed was done ; (8) with 
what weapon ; therefore where it was ſaid circa horam 
undecimam, Ec, an appeal of murder was abated ; it ſhall 
alſo be abated for falſe latin, omiffion, or any other 
matter of form, in favorem vite Egerton verſus More 
gan. 1 Bul/t, 69. Re 

By the ſtatute of Glouce/ter, cap. 9. if an appeal de- 
the King, and the town where the deed was done, and 
with what weapon, it ſhall ſtand in effe. | : 

The declaration muſt ſet' forth the offence with the 
utmoſt certainty, and likewiſe deſcribe it by ſuch word 
of art as the law has appropriated to the purpoſe ; there- 
fore if the words felonice in any appeal, murdravit in an 


appeal of larceny, mayherniavit in an appeal of mayhem, 
be omitted, they cannot be ſupplied by any circum- 
locution, 
| The declaration muſt ſet forth in what part of the body: 
the wound was given; and therefore if it only ſays, that 
the wound was given circa petFus, it is vicious ; bur it 15 
certain enough by ſhewing that the wound was given N 
the left part of the belly or of the ſide, or in the left 
leg, &c. 2 Hawk. P. C. 177. 2 
If the appellant wants any of thoſe requifites required 
by law in a 'perſon who brings an appeal, it will be a 


» and there- | 


good 


the infant, who was the appellant, and ſome of his rela+ 


appeal of murder, rapuit in an appeal of rape, ceprt in an 


may likewiſe difavow the ſuit, and then the court may 


clare the deed, the year, the day, the hour, the time of 


A PP 


d plea z as that a woman was never lawfully married, 
| that . B. is heir at law, and not the appellant, &e, 
Hawk. 197- X PAALEY 
; oterpttt avoid of manſlaughter is a ue plea to an 
appeal of murder for the ſame killing. h. 17. 4 
A retraxit of an appeal is a good bar of anothet for the 
ſame thing, and ſo alſo is a nonſuit ; and according to 
ſome -opinions, ſo is a diſcontinuance after appearance, 


but not before. 1 Salk, 64. Cre. Eliz. 605. 1 Sid. 32. 
1 Bullt. 141. Cro. Jac. 283. Yelv. 204. 2 Hawk. 
P. C. 196. | | 


A releaſe of all manner of aCtions, or of all a&ions cri- 
minal, or of all aCtions concerning pleas of the crown, 
or of all appeals, or of all demands, is a good bar of any 
appeal ; but a releaſe of all perſonal ations does not bar 
an appeal of _— being an ation of an higher nature. 
Cro. Fac. 283. Yelv. 204. 2 Hawk. Þ.C. 196, 

If the appellee pleads a ſpecial plea, which does not 
amount to a confeſſion of the fat, he muſt at the ſame 
time plead over to the felony, except in ſpecial caſes ; 
as were ſuch plea would be prejudicial to him, or where 
ſuch plea declines the juriſdiction of the court. 2 Hawk, 
P. C. 196. Carth, 56. | OTOL ON |” 

In an appeal upon the death of her huſband againſt ſe- 
yeral defendants, who pleaded ſeveral pleas, an 
iſſues being ' wag the plaintiff was nonſuit as to one of 
them ; adjudged. that ſhe ſhall be diſcharged, and that 
the others, who were not tried upon this appeal, ſhall be 
arraigned upon an indictment at the ſuit of the King. 
Cro. Eliz. 460. | | 
' In an ofpeal of murder brought by the wife againſt ſe- 
yeral perſons for the death of her huſband ; it was ad- 
judged, that both principal and acceſſaries muſt be joined 
in the appeal, and there muſt be but one appeal ; for if 
more than one is brought, all but the firſt ſhall abate; 
andif one appeal is brought againſt ſeveral, and they all 
make default excepting one, yet the plaintiff muſt declare 

ainſt them all. 4 Rep. 47. 


In an appeal of murder of the death of her huſband, 


\ brought againſt Margaret Oldcafile, ſpinfler, ſhe, before 

the return of the exigent, appeared and pleaded, that ſhe 
was a gentlawoman, and not a ſpinſler, for in truth ihe 
was the daughter of Sir Edward George, and her huſband 
was likewiſe a gentleman; adjudged this was not a ſuf- 
ficient addition, but becauſe ſhe had appeared and brought 
a ſrperſedeas to the exigent, ſhe was now eſtopped to 
plead this mzſnomer to the appeal, Dyer 188. | 

In appeal of murder brought by the wife for the death 
of her huſband ; the appellee pleaded, that ſhe was never 
lawfully married to her buſband, but did not plead over to 
the felony ; adjudged, that this plea being to be tried by 
 theordinary upon his certificate, whether the marriage was 

lawful or not, in ſuch caſe the defendant need not plead 
oyer to the felony ; but where the plea is triable by the 
Common law, he muſt plead over to the felony, Cro, Eliz. 
224, | 

The wife brought an appeal againſt the defendant for 
the murder of her Fuſband, and it was againſt HF, }F. late 
of the pariſh of St. Fames, Weſtminſter ; the defendant 
nm his proper »erfon craved oyer of the writ and the return, 
and then per T, 8. attornatum ſuum pleads in abatement, 
that there is a pariſh named St, James's within the liber, 
of W:tminſter, but no pariſh named St. James's, Wl 
min/ler only; and upon demurrer to this plea, the defen- 
dant had judgment, becauſe the plaintiff by his demurrer 
had confeſſed there was no ſuch pariſh, therefore the plea 


1s good ; but it being pleaded per attornatzm, it ought. 
not to have been received ; but it being received, *tis void, 


and of conſequence this cauſe being adjourned till the next 
term, it was diſcontinued by that adjournment. 1x Salk. 
59, | | 
The Lady Gray brought an appeal of murder of her 
huſband againſt the Earl of Southeſke 3 and it was agreed 
1a this caſe, that a nonſuit of the appellant after appearance 
in 
but Kehynge, ſerjeant, inſiſted, that there was no differ- 
_ Ence, becauſe the appearance of the appellant is never en- 
tered on record, for he ought always to be ready in pro- 


Price gerfona, and is demandable every hour, and ſhall be 
L, 


ſeveral. 


proper perſon is peremptory, but not before appearance; 


 e1 mortale vulnus, was more certain than 


. ter, and for that reaſon could not 


APP 


uit 


prayed, that 
t be 22. © 
p/ of murder, the defendant pleaded a con-. 
manſlaughter at the goal delivery at the Old Bailey, 
and that he was allowed his clergy, but did not ſhew 4 
what authority the court at the Old Bailey was held ; and 
now it was moved to amend it, for ifſue was not joined, 
and there was ho demurrer : Sed per curiam, The ap- 
pellant cannot amend, and the reaſon is the ſame why Ko 
appellee ſhould not ; it this caſe; if he amends he makes 
a new roll, whereas in other caſes the amendments are all 
in paper, and no ſtatute extends td amendments in appeal, 
4 Med. 158. : 6 
In an appeal of murder againſt Fabz Lows, brought by 

Wilſon the brother of the deceaſed, who coutited againſt the 
defendant, for that he in purochia of St. Giles in the Fields, 
&c. on ſuch a day, circa heramn primam, &c, did aſſault, 
&c. and in et ſuper ſupericrem partem of his belly near 
his breaſt, and the middle part of his body percuyfit, pu- 
pugit & inforavit, dans ei vulnus mortale, &c. the &fen - 
dant craved oyer of the writ and return, and then demurred 
in abatement, and pleaded over to the felony ; judged, 
that circa horam primam is Certain enough, for &o aw 
will not tie a man up to an exa&t minute, that in & 
ſuperiorem partem was likewiſe a ſufficient deſcription of 
the wound, 2nd that percuſſit, pupugit & —_— dons 

dedrt ; and tho” 
"tis required by the ſtatute of Glouceſter, that a vill ſhould 
be ſet forth, yet the fact is well alledged to be done in a 


| 2arih, for it ſhall be intended a vill, tho' there may be 


more than one in a pariſh ; but Trin. 11 Anne. as to this 
laſt point it was otherwiſe ; adjudged in the caſe of Hid- 
drington verſus Charleton. 1 Salk. 59. 

Lifle was tried at the afſiſes in Co berland for the mur- 
der of one Armſtrong, and found guiity of ma'flaughter, 
and immediately the brother of the deceaſed lodged a bil 
4 appeal of the murder, and praycd that it might be 

led, and that the defendant might be arraigned ; where- 
upon Liſle prayed the benefit of clergy, then the bill was 
read by the counſel, and Liſe axpeared, to be biiled 
but would not plead to. it, ſo he was remanded to g al 
quouſq; &c. afterwards all theſe proceedings being res 
moved by a certiorars into B. R, in Hil, 8 Jill. 3. and 
Liſle being brought to the bar by habeas corpus, and after 
the return thereof was read, the appellant moved for a 
copy before it was filed, but it was denicd till filed ; and 
as ſoon as that was done, Z/e prayed his clergy, to hin- 
der which the appellant took exceptions to the indiftment, 
trial and conuifton, but he was not allowed to do it, be- 
cauſe this was the King's record, and the appellant was no 
party to it, and it did not appear but that Lifle might 
have releaſed errors to the King ; then he moved to be 
bailed, which the appellant oppoſed, unleſs he might be - 
permitted to arraign the appeal, or unleſs Life would 
give bail to it ; for if he ſhould be at large before the ar- 
raignment, the appellant could have no proceſs to pring 
him in again ; beſides, he was found guilty of manſlaugh- 
be bailed, which is 

very true, by juſtices of oyer and terminer, but B, R. 
may bail him, and according'y he was bailed on the crown 

; 


ſide to apponr de die in diem ; and at another day the 
King's ſolicitor moved for judgment againſt him upon 
the inditment, he 


rayed his clergy ; adjudged, that if 
he had prayed it at the afliſes, it ought not to be denied 
to him there ; 'tis true, it. was prayed theze, but not in a 
regular manner, becauſe he was never called by the court 
to judgment ; ſo that it being now prayed again, the court 
cannot proceed to judgment without aſking him what he 
hath to = why judgment ſhould not be given ; and this 
being now aſked by the court, his clergy was allowed, 
and oy ordinary returned gued legit 3 whereupon he was 
burnt in the hand, and then moved to be diſcharged, but 
that was denied, for he muſt till ſtand upon his recogni- 
zZance, and that he ought to ſue out a ſcire fire again 
the appellant, if-he would have the appeal diſcharged, and 
nonfuit him if he did not appear z whereupon he brought a 
feire facias returnable on a common day ; and the ſheriff 
not making any return, be moved again to be.diſcharged, 


which was denicd, till he could procure a return, or get 
| 'Kk | | : 
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the x 2" 5g gratis. to appear, who afterwards SFPeared lowed, the , words per attorngtum t0 be ſtruck out of the 


accordingly, and theappeal was read;de-nquo tn, French by 


roll, becauſe it made,.the declaration agreeable to the 


the appellant's counſel. andthe clerk of the crown being | truth of the fact. 1 Salk. 64. _ 


likewiſe to arraign him upon the roll, he objeted, ,that | 


the appeal being commenced before the judges of oyer and 
terminer at the afſiſss, and not determined by them, it 
was now diſcontizued, and by conſequence no appeal ,de- 
pending now in court ; but adjudged, that it was, not dr/- 


continued, becauſe by the return of the certiorari it was | 


continued, and: becauſe it came in by certzorar! it was ar- 
raigned on the crown fide ; and it being a queſtion in 
what manner the appellant ought to appear and proſecute, 
it was adjudged, that every appeal muſt be commenced in 
perion, but may be proſecuted per attornatum, for which 
there muſt be a ſpecial warrant of attorney filed ; and that 
if the plaintiff appear by attorney, when he ought not, 
*tis a diſcontinuance 3 and now Ly/ſe moving again to be 
bailed, he was committed to the mar/2al upon the appeal, 
and ruled, that a recognizance muſt be taken to the King, 
in which the bail muſt be bail body for body ; but L:/e 

rceiving the opinion of the court, deſired to ſtand upon 

is old recognizance till another day, that he might have 
time to find bail and plead ; which was granted, and at 
that day he pleaded the indictment and convition of man- 
ſlaughter at the afſiſes, and that it was removed into B, R, 


judgmetrit being given upon. it ; that at the time of the 


conviction he was, and Fs is, a clerk, and that he then 


prayed his clergy, and © ered to read as clerk, if the court 


would have admitted him to it, and that dre lune, &c. po/ 


craſtinum Pur, lalt, being demanded by this court, why 
judgment ſhould not be given againſt him, he prayed his 
clergy, which was allowed, and that he read as clerk, 
was burnt in the hand, prout per recordum, &fc., with the 
uſual averments ; and as to the felony and murder, he 
pleaded Not guilty. The appellant replied, That he de- 
manded the appellee to plead at the affiſes, which he re- 
fuſed ; and upon demurrer to this replication, the queſ- 


tion was upon the plea in bar, whether a convid7ion f 


ma» ſlaughter, on an imdiftment for murder, and clergy al- 
l;wed, could be pleaded in bar to an appeal precedent or 
concurrent with the inditment ? The counſel for the ap- 
pellee infiſted that this was a caſe at Common law, and 
not within the ſtatute 3 Hen. 7. c. 1. becauſe that ſtatute 
extends only to an appeal ſubſequent to the inditment ; but 
this appeal is current with the indifment, and precedent to 


' the conviction, becauſe the ſeffions being as one day in 


law, both the indiftment and the appeal are returned as 
of one ſeffions, and this makes one current with the 
other ; but adjudged, that at Common law auterforts ac- 


quit or convift, was a good plea in bar to an appeal, and 


the law would {till have been the ſame, if it had not been 
altered by that ſtatute, by which this is made no plea, 
unleſs clergy be thereupon had : Now this ſtatute extends to 
all appeals in general ; and praying the clergy, 7s having it 
within the meaning of the ſtatute, becauſe by ſuch prayer 
the appellee hath done all in his power to do, and: the 
default of the court, in not granting it when they ought, 


Judged good. 1 Salk. bo, 


\ In an appea! of murder by writ, there were but eleven | 


days between the te/e and return ; the defendant pleaded 
a conviction of manſlaughter, and clergy had, and after- 
wards would have taken advantage of this defe&, for there 


ought to be fiſteen days between the te/?e and return ; but fe 


adjudged, that this is cured by his appearing and pleading 
in chief ; for the reaſon of the fiſzeen days is, becauſe the 
defendant may have ſufficient time to come into court, 
computing twenty miles to a day's journey, according to 
which computation the defendant may come hither from 
the moſt diſtant part of England ; therefore he ſhould 
have raced this ecially; before he had pleaded in chief. 
x Salk, 60. | 


| ſhall not turn to his prejudice; therefore this plea was ad- | 


In appeal of murder the evanſd offered a warrant 4 


atterney for the appellant, but it was diſallowed, becauſe 
he muſt count 7 propria perſona, then the counſel ar- 
raigned the appeal in French, and delivered the roll in La- 
tin, and it was per attornatum ; tis" true, the . « wr 
was preſent in court ; but if he had not been preſent, it 
'would not have been peremptory, becaule 'tis only a non- 


ſuit before appearance z but being preſent, the court al- 
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By Common law a Gefendant, may recover tact for 
' a falſe and maliciqus appeal, againſt the appellant and his 
| abettors, by a writ of conſpiracy or aCtion on the caſe, 
Co. Lit. 283. + - | | | 
And by/fat. Yotm. 2. cap. 12. it is enacted as fol- 
loweth, 5 For as much as many through malice, intend. 
ing to, grieve others, do procure falſe appeals to be made 
of homicides and other felonies, by appellors having no- 
thing to ſatisfy the King for their falie appeal, nor to the 
- parties appealed for their damages; it is ordained, that 
when any being appealed of felony ſurmiſed upon him, 
doth acquit himlelt in the King's court in due manner, 
either at the ſuit of the appellor or our lord the King, the 
juſtices before whom the appea! ſhall be heard, ſhall puniſh 
the appeJlor by. a year's impriſonment, and the appellor 
ſhall nevertheleſs reſtore to the parties appealed their 9a- 
mages, according to the ditcretion of the juſtices, havin 
reſpect to the impriſonment or arreſtment that the party 
appealed hath ſuſtained by reaſon of ſuch appeals, and to 
the infamy that they have incurred by the impriſonment 
or otherwiſe ; and ſhall nevertheleſs make a grievous fine 


| unto the King; and if peradventure ſuch appellor be not 


able to recompence the damages, it ſhall be inquired by 
whoſe abetment by malice the appeal was commenced, if 
the party appealed defire it; and if it be found by the 
ſame inqueſt, that any man is an abettor through malice, 
he ſhall be diſtrained by a judicial writ at the ſuit of the 
party appealed, to come before the juſtices ; and if he be 
lawfully convicted of ſuch malicious abetment, he ſhall 
be puniſhed by impriſonment and reſtitution of damages, | 
as before is ſaid of the appellor.” | 

Mr. ſerjeant Hawkins ſays, there is no doubt but that 
by the expreſs words of this ſtatute, wherever the appel- 
Jant or his abettors are by the purport thereof to render 
damages to an appellee, they are alſo to be fined to the 
King and impriſoned for a year. Alſo it ſeems clear from 
the general purport of the books, that an appellant appear- 
ing to have brought an ill-grounded appeal, whether of 
felony-or maihem, ſhall be Nned in many caſes wherein 
he is not liable to render damages by the ſtatute above- 
mentioned ; as where he is nonſuit, either againſt all or 
part of the appellees only, whether after, or as ſome have 
| holden, before appearance z,or where the writ abates thro' 
the default of the appellant in wilfully ſuing by a wrong 
name or a vitious writ, &c, and even a feme covert ſu- 
ing an appeal known by her to. be groundleſs, as for the 
death of a huſband whom ſhe knows to be alive, ſhall be 
fined, - But it is certain that were a writ abates by the 
at of God, or for any other cauſe no way imputable to 
the appellant, he ſhall neither be fined nor amerced, AIl- 
ſo it 1s certain, that an infant in no caſe is to be fined 
for a falſe appeal ; but ſome have holden that he may be 
amerced, which is contradicted by others, who ſay that 
an infant in no caſe can be amerced. 2 #, P. C. 204. 


The form of an appeal of murder. 


Wilts. Be it remembred, that at the- general delrvery. 
of the goal of the lord the King, in the county of W. held 
or the ſaid county at, &c. in the county aforeſaid, the day, 
&c. in the firſt year of the reign of our ſovereign lord 

George the Third, by the grace of God, of Great Britain, 
France and Ireland, King, defender of the faith, 8c. be- 
fore Sir F. P, and A. D. Eſq; &c, juſtices of cur ſaid 
lord the King, aſſigned to hold pleas, &c. and juſtices of the 
ſaid lord the King, his goal there of the priſoners in the 
ſame being to delrver aſſigned, &c. J. B. ſon and heir of 
J. B. S__ in his proper perſon, by bill earneſily ap» 
pealed R. D. late of, &c. and J. E. &c. in the cuſtody of 
W. C. Efq; ſheriff of the county afireſaid, to the bar there 
brought in their proper perſons, of the death of the aid 
J. B.- his father ; and there are pledges of proſecuting his 
ſaid bill, that is to ſay, John Doe and Richard Doe ; 
which ſaid bill follows in theſe words : Wilts, if, J. B» 
fon and heir of J. B. late of, &c. in the county © w, 
Eſqz in his proper perſon, earne/tly appeals R. D. Ys 


The breaft of him the ſaid J. B. near his ſaid "right ſhoul- 


_ J. B. in manner and form aforeſaid, feloiouſh, wilfully, 


| covered by it but damages. . In aCtion of aſlault and 


| appeals and indiftments of mathem the words felonice 


AP £ 


&c; gentleman, and J. E. late of, &c. in cuſtody of W, C, 
Eſq; ſheriff of the county of W., aforeſaid, being to the | 
bar brought in their proper perſons, 'of the death of the fait 
| B. his ſaid father ; for that, that the” ſaid-R.' 'D. net 
ing God before his eyes, but being moved and ' ſeduced by 
the inſtigation of the devil, on the day, $c. in the year of 
the reign, Kc. with force and arms, $&c. at the pariſh of 
&c, in the county of W. aforeſiud, that 1s to ſay, in a 
certain place called, &e. in the King's highway there, upon 
the ſaid J. B. in the peace of God and of ER lord *the 
King then and ' there beeing, felontoufly, wilfully, and of his 
malice forethonght, mad an” aſſault," and the ſaid R. D. 
« certain piſtol of the value of ten ſhillings, then and there 
charged with gun-powder and a leaden bullet, which piftol 
the faid R. D. in his right hand then” and there had, je- 
Imioufy, wilfully, and of his forethought malice, drretted | 
again/ the ſaid J. B. he ſhit of and diſcharged, and with 
the ſaid leaden bullet, by force of the ſaid gun-powder out | 
of the piſtol aforeſaid, ſo as aforeſaid direeted, fhot and diſ- | 
haroed, the ſaid J. B. in and upen the right ſide of the | 
breaſt of him the ſaid J. B. near his right ſhoulder, then | 
ind there feloniouſly, wilfully, and of his malice forethought, 


R. D. with the ſaid bullet, ſo ſhot and diſcharged from the |' 
ſaid piſtol as aforeſaid, in and upon the ſaid right ide of | 
der, any  wilfully, and of malice forethaught,” gave 
to the ſame }. 
&c. of which ſaid mortal wound the So J. B. then and 
there inſtantly died. And the ſaid J. E. the ſaid day, Sc. 
in the ſame year, at, &c. aforeſaid, in the place aforeſaid, 
and in the King's highway aforeſaid, there feloniouſly, wil- 
Fully and of his malice forethought, was preſent, abetting, 
aiding, comforting and maintaining the ſaid R. D. _ 
lony and murdcr. Serene, im manner and form - Ip , to 
do and commit : and ſo the ſaid R, D. and J. UE. the ſaid 


and of their malice forethought, killed and murdered, 
againſt the peace of our ſaid lord the King, his crown | 
and dignity, &c., And as ſon as the ſaid felons the ſaid 

felony and murder h ad committed, they fled; and the ſaid 
J. B. ſon and heir of the ſaid J, B. made fre JED 
after the JT felons, &c. and if the ſaid R. DD. and J. E. 
the felony and murder aforeſaid ſo as aforeſaid done, are 
willing to avow and affirm, then the ſaid J. B. ts ready 
the ſaid felony and murder againſt them the ſaid R. D. 
and ]. K. to prove, according as the court of our ſaid lord 
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was not good, for thy” the defendant had averred, that 
the ſtroke and wound was the ſame, &c. h& hid Hot 
averred, that any damages were given for the mgihem, or 
action of afſault the: jury is to give damages according fo 
the hurt which was done? and it Thall be intended. a maihzm 
at that time ; and therefore it was held, that this appeal 
ao her Bros, 228,555 7 w_ 
 In'an appeal of maihem, the appellee pleaded in abate= 
ment to the writ, and likewiſe pleaded 'over to the mai- 
hem ; adjudged, that he hath by this means loſt the be- 
nefit of his plea to the writ, becauſe he ought not to have 
pleaded over to the maihem, nor in any cale but where his 
life is in danger; Moor 628; © ded t 
Appeal of rape, Lies where a rape is committed on 
the body of 'a woman. 3 Int, 30.' ' | | 
By the common law, any virgin, wife ' or widow, 
might bring'an appeal of rape againſt any one who had 
raviſhed -her, though ſhe were pi | 
wife could never bring ſuch appeal without her huſband ; 


% 


7, |, and by the Common law, the raviſher was to ſuffer death« 
firuch, ierced and wounded, and then and there the ſaid | | Y 


2 ſnft. 180.: Co. Lit. 123. | 
But by the ſtatute of Im, 1: cap. 13. the offence of 
committing a rape was reduced to a treſpaſs, 'and puniſh- 


able in the ſame-manner with' other treſpaſſes, till the ' 
c | making of the ftatute of Y/e/tm. 2. cap. 34. by which it 
B. one mortal wound, of the length and depth, | 


is enacted, That whoever raviſhes any woman, where ſhe did 
not conſent before or after, ſhall have judgment of life and 
member ; and tho ſhe do conſent after, ſhe ſhall have judg- 


ment of attaint at the King's ſuit; but it is obſervable, that 
this ſtatute does not reſtore the old Common law in re- 
ation to ſuch appeals, as it would have done if it had 


only repealed the faid ſtatute of Fe/?m. 1. but makes a 


all appeals of rape, which are impliedly given by this ſta- 
_ muſt conclude contra formam /latuti, 2 Hawk. 
Pc -C. 192. £7 nts | 
In appeal of rape, the defendant was found guilty; 


declaration, (viz.) for that it ſet forth, that the defen- 
 dant on ſuch a day, &c. felonce rapuit the appellant, & 


| eam defloravit & carnaliter cognovit, but did not ſay felonice 


& carnaliter cognovit ; beſides, it was not averred, that 
ſhe did 'not conſent before nor after the fa&t ; but thoſe 
points were not reſolved ; however it was held, that tho? 
formerly the defendant might have his clergy, 'tis now 


the now King here ſhall conſider thereof, and hath found | taken away by the ſtatute 18 Fliz. c. 17. but the Queen 


Pledges to proſecute his appeal, &c. 


| Appeal of maihem, Is the accuſing one that hath 
maimed another : but this being generally no felony, it is 
in a manner but an action of treſpaſs ; and nothing is re- 


maiming, the court may increaſe damages, on view of 
the mathem, &c, and though mathem is not felony, in 


maihemavit are neceſlary. 31n/?. 63. Brafton calls ap- 
peal of maihem appellum de plagis et mahemio, and writes a 
whole chapter upon it. £6, 3. trad?. 2. cap. 24. In an 
appeal of maihem the defendants plead, that the plaintiff 
had brought an aQtion of treſpaſs againſt him, for the 
ſame wounding, and had recovered, and damages given, 
&c. and this was a good plea in bar of the appeal; be- 
cauſe in both ations damages only are to be recovered. 
$I 44. | wy 

In appeal of maihem againſt ſeveral defendants, one of 
them pleaded, that there was no ſuch perſon as one of the 
appellees, and if it ſhould be found, that there was ſuch 


a perſon, then he pleaded Not guilty to the maihem ; ad- | 


Judged, that the pleading over was ill, and therefore the 
plea rot guilty ſhall ſtand. Poph. 105. £4 

In an pyoe! of maihem, the defendant pleaded, that 
the ſame plaintiff had brought an aCtion of aſſault, bat- 
tery and wounding againſt him, and had judgment and 
execution, .and fatizfaQtion acknowledged on record for 
200 marks damages in that ation, and averred, that the 
ſtroke and wounding in the ation of treſpaſs, and that in 


may .pardon the impriſonment, and burn in the hand, 


[5 ep. 150. q* "5 | 
_A feme covert, without her huſband, may bring appeal 
of rape : and the flatute 11 Hen. 4. cap. 13. gives poweP* 


where a woman is raviſhed, and afterwards confents-ta, 
it, for a huſband, or a father, or next of kin, there being 
no huſband, 'to bring appeal of rape ; alſo the criminal in 
ſuch caſe,” may be attainted at the ſuit of the King. 
3 1n/t. 131. 6 RK, 2. cap. 6.. And if a woman conſent 
after, ſhe is diſabled to challenge any inheritance, dower, 
&e. by lat. 6 R. 2. - | + ink Sa 

The ſtatute of J/2/?m. 1. c. 13. enaQs, that appeal of 


Weſtm, 2. c. 34. relating to this offence, no time 'is li- 
'mited for the proſecution, ſo 'that it may be 'brought in 
any reaſonable time. H. P. C. 186. Appeal'sf rape is to be 


woman be aflaulted in one county and raviſhed in another, 
the appeal of rape lies in that county where ſhe was ra- 
viſhed. 7. P. C. 186. » Re ah 


Form of an appeal of rape. 


* C. D. late of, &c. in the priſm, &c. according to 


the form af. the flatute made in the parliament of the lord 
Richard the ſecond, King of England, © the fo year of 
his reign held, &c. for that, that is to ſay, that the ſaid 
C. D. the day and year,-&C. at, &c. in the county aforeſaid, 
M. B., wife of the ſaid A. B. felontouſly raviſhed, and her 


A 'B. of, &e, in his proper perſon, earneſtly gee? 


the appeal of maihem, was the ſame : upon demurrer to 


| carnally knew, againſt the flatute aforefaid, KC, and as 
| ſoon 


this plea, it was inſiſted for the plaintiff, "that the "ples. 


ihe; 
that it was given in'eviderice ; but a adged tax in an 


is nief; but a lawful 


new law concerning them ;z from whence it follows,” that. 


and being in priſon, ſeveral exceptions were taken to the | 


rape ſhall be brought within forty days; but by /tar. 


be commenced in the county where committed ; and-if a 
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Appeal. of robbery, Is 3 z pert 
| Tobbed of goods may bring againit the felon, in which 


| reaſon it was held il 
_ charged; reſolved alſo, that if the count had been ſuſh- 
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ſoon as, 8c. and this (felony and rape aforeſaid) the ſaid | 


A. B. is ready to prove againſt him the ſaid C, D. as the | 
county Ou 499 | i | 


robbery, Is an ation which | 2 perſon 


there ſhall be a reſtitution of the goods, and the often- 
der is to ſuffer ſuch puniſhment as if he were convicted 
at the ſuit of the King. MH. P., C. 184. Latch 127. 

Art appeal of robbery is a remedy given by Common 
law, where a perſon is robbed of his goods, &c. to have 
reſtitution of the goods ſtolen ; as they could not be re- 
ſtored by inditment at the King's ſuit, this appeal! was 
Judged neceſſary, 3 Infl. 242. | 

n every appeal of robbery, it is neceſlary to ſet forth 


| Whole the goods were that were ſtolen, and what the 


price of them was, and that the words felonice cepit be 
made uſe of, 2 Hawk. P. C. 177. | 

They who are robbed of goods, in which they have a 
ſpecial property, as churchwardens, carriers, &c. may 
maintain an appeal of larceny, and may either bring it 


_ generally for their own goods, or ſpecially for the goods 


of F. S. &c. in their cuſtody. 2 Hawk. P. C. 167. 

fa man robbed make freſh ys after, and appre- 
hend and proſecute the felon, he may bring appeal of 
robbery at any time afterwards. Stow. 62. 

And if one man robs ſeveral perſons, every one of 
them may have an appeal : Likewiſe if the robber be at- 
tainted at the ſuit of one, he ſhall be tried at the ſuit of 
the reft, ſo as their appeals were commenced before the 


attainder. Danv. Abr. 494. In appeal of robbery, the 


plaintiff muſt declare of all the things whereof he is 


robbed, os they ſhall be farfzited to the King ; for the 


ellant can So. reſtitution for. no more than is men- 
tioned in his appeal. 3 [nft. 227. | 
A perſon robbed preferred an indiftment againſt the 
robber within a week after the robbery was committed, 
and within a month afterwards he brought an appeal a- 
ainſt him for the ſaid robbery ; upon which he was out- 
| cnn) and thereupon he moved the court to have reſti- 
tution of his goods : Cgok vouched the year-book 21 Ed. 1. 
16. where the reſtitution was granted upon an outlawry 


in an appeal for robbery ; but the principal caſe was not 
reſolved. 2 Leon. 108. : 


Appeal of rabbery ag two acceſſaries, brought in the | 


eounty of 7. where the robbery was done, in which the 
plaintiff ſet forth, that the principals named in the writ, 
and wh> were attainted, did commit the robbery in the 
county of W. and that the defendants did feloviouſly abet 
them in London ; it ſhould have been *_ place in the 
county of H. and for that reaſon it was adjudged, that the 
appeal ſhould abate. Dyer 38. 

Adjudged, that an appeal for robbery may be brought 
by the party robbed twenty years after the offence com- 


mitted, and that he ſhall not be bound to bring it within 
| a year and a day, as he muſt do in an appeal of murder. 


4 16. 

al of burglary againſt B. B. he was found guilty, 
an Ts judgment _ given the appellant died; = 
moved, that judgment might be given for the Queen 
pon that rants and that the declaration in the appeal 
might ſtand inſtead of an inditment : it was not reſolved, 
2 Leon, 83. Broek's caſe 3 but my Lord Coke, wha reports 
the ſame caſe, tells us, that it was moved in arreſt of 


- 


judgment, that the count was inſufficient, becauſe the 


. Lean. 
A 
d 


_ appellant had ſct forth, that the defendant burgalizer did 


break and enter, which is a word of no /ignficatien, it 
ought to have been 4 eo or burgulariter, and for that 
» and that the party ſhould be diſ- 


cient, and the defendant had been convicted at the ſuit 
of the party upon the appeal, he ſhall not again be im- 
peached for the ſame offence at the ſuit of the King. 
| « 39- 
F ("A or declaration in gppeal of burglary be ſuf- 
ficient, and => errant  OIIes at the ſuit of the 
upon the appeal; he not be again impeached 
| hs hand ce "at the King's ſuit. 4 . 


By flatute 21 Him, 8. caps. 11. the like reftitution of | 


ſtolen goods may be had on indidmonts after attainder, 
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on appeals : and appeals of rape and robbery are now much 
out of uſe ; but the nl # of murder ftill continues, ang 
is often brought, he, 
Appeal, Is frequently uſed for the remoyal of a cauſe 
from an inferior court or judge to a ſuperior. Core]. 

Appealing to Rome was ever eſteemed fo great an inter- 
ruption to national juſtice, that even at the time the 
Reman Catholick religion took place in this kingdom, it 
was prohibited, By the fat. 24. Hen. 8. cap. 12. ſect, 1, 
it is enacted, that ** All cauſes teſtamentary, cauſes of 
matrimony and divorce, rights of tithes, oblations and 
obventions, ſhall be heard, adjudged and determined, 
within the King's juriſdiction ; alſo all ſpiritual prelates, 
paſtors, miniſters and curates, within this realm, ſhall 
miniſter all ſacraments, divine ſervices and other thi 
within the realm, to all the ſubjects of the ſame ; any 
former citations, inhibitions, ſuſpenſions, interdiRions, 
excommunications or appeals, for any of the cauſes afore. 
ſaid from or to the fee of Rome notwithſtanding." 

Se?. 3. ©© If any ſpiritual perſons, by accaſion of the 
ſaid fulminations, refuſe to miniſter the ſacraments and 
other divine ſervices, they ſhall have one year's impri- 
-=4 Wh and make fine and ranſom at the King's plea- 
ure,” 

Sed. 4. ©* If any perſons in any the cauſes aforeſaid, 
attempt or procure any foreign proceſs, inhibitions, ap« 
peals, ſentences, ſuſpenſions, interdiftions, excommuni- 
cations or judgments, or execute any of the ſame, or da 
any act to the derogation of any proceſs, ſen ence, judg- 
ment or determination, had in any courts of the King 
dominions for the cauſes aforeſaid ; every ſuch perſon and 
their fautors, comforters, abettors, procurers, executors 
and counſellors, being convict, ſhall incur the penalties 
of the ſtatute of proviſion and premunire, 16, Rich, 2,- 
cap. 5. 3 
Set. 5. In cafes where the King's ſubjeRts have 
uſed to purſue any appeal to the ſee of Rome, and in all 


other caſes of appeals for any of the cauſes aforeſaid, they 
- may have. their appeals within this realm, viz. from the 
| archdeacon or his official to the biſhop dioceſan.” | 


Sect. 6, © If it be commenced before the biſhop dio- 
ceſan or his commiſlary, within fifteen days next enſuing 
the ſentence, to the archbiſhop of the province.” 

See?. 7. 4* If the matter be commenced before the 
archdeacon of any archbiſhop or his commiſlary, the party 
grieved may take his appeal within fifteen days after ſen- 
tence to the court of the arches or audience of the arch- 
biſhop, and from the ſaid court within fifteen days after | 
ſentence to the archbiſhop of the province, to be finally 
determined without any farther appeal.” Fo 

Seat. 8. © Every cauſe that ſhall be commenced for 
any of the cauſes aforeſaid before any of the archbiſhops, 
ſhall be before the ſame archbiſhop definitively determined 
without any other appeal or foreign proceſs out of this 
realm, otherwiſe than is by this 2& appointed ; ſaving the 
prerogative of the archbiſhop and church of Canterbury, 
in all the faid cauſes of appeals, in ſuch wiſe as they 
have been accuſtomed.” | | 

_ Seat, 9. © In caſe any cauſe ſhall come in contention 
for any of the ſame cauſes in the aforeſaid courts which 
may touch the King, the party grieved may appeal from 
any of the faid courts, to the ſpiritual prelates of the up- 
per houſe in the convocation next enſuing within the 
province, ſo that ſuch appeal be taken within fifteen days 
after ſentence given.” : | 

Seat. 10. © If any perſon ſhall purſue any appeal con- 
trary to this at, or refuſe to obſerve the ſame concernin 
appeals and foreign proceſles for the cauſes aforeſaid, fuc 
perſons, their procurers, fautors, adyocates, counſellors, 
and abettors, ſhall incur the penalties in the ſtatute 
16 Rich. 2. cap. 5,” ——= Revived x Eliz. cap. 1. 

25 Hen, 8. cap. 19, ſed. 3. ©* No appeals ſhall be 
made out of the King's dominions to the biſhop or ſee of 
Rome, in any cauſe, beginning in any courts within the 
King's dominions, but all appeals, what cauſe ſoever they 
concern, ſhall be made as is limited for appeals in cauſes 
of matrimonys tithes, &, by 24 Hen, 8, cape I Zo 


Shs 
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$:2. 4. © For lack of, juſtice in the courts of . the 
archbiſhopss it ſhall be lawful to. appeal to the King's 
. court of Chancery ; and, upon ſuch appeal a commiſſion 
ſhall be directed to perſons named by the King, like as in 
caſe of appeal from the admiral court, to hear and deter-| 
mine ſuch appeals z and ſuch ſentence as the commiſſion- 
ers {hall decree ſhall be definitive ; and no further appeals 
to be had.” | bi | Fl na be 

- -Seffi 5. © It any perſons ſue any appeals to the biſhop 
or fee of Rome, or procure or execute any; proceſs from 
the ſee of Rome to the derogation of this act, ſuch per-' 
| ſons, their aiders, counſellors and abcttors, ſhall incur 
the penalties in the act of proviſion and pr emunire, 16 
R. 2. cap. 5» | | . \dpyr eye 
Se. b. ** Appeals to be made from the juriſdictions. 
of any heads of houſes and places exempt, in fuch caſes 
as they might afore this act have immediately any appeal 
| to the ſee of: Rome, ſuch perſons may take their appeals 
_ immediately to the King in the court of Chancery ; 
which appeals ſhall be definitively determined by authority 


of the King's commiſſion as above mentioned,” ——— 


Revived 1 Eliz. cap. 1. | 0 

By flat. 13 Eliz. c. 12. Appealing to Rome is made 
bigh treaſon. *; h EY 

There were no appeals to the pope out of England be- 
fore the reign of King Stephen, when they were introduced 
by Henry de Blois, biſhop of WVinchefter, the pope's legate. 

ot but attempts had been made before that time, to 
carry appeals to Reme, which were vigorouſly withſtood 
by the nation 3 as appears by the complaint of the pope 
in the reign of Henry the F irſt, that the King would ſuffer 
no appeals to be made to him ; and before that, in the 
_ reign of William Rufus, the biſhops and barons told Ar- 
felm (who was attempting it) that it was a thing unheard 
of for any one to go to Rome (that is, by way of appeal) 
without the King's .leave.. And tho' this point was 
yielded in the reign of King Stephen, yet his ſucceſſor 
Henry the Second, reſumed and maintained it, as appears 
| by the conftitutions of Clarendon, which provide for the 
courſe of appeals within, the realm, ſo as that further pro- 
cefs be not. made, without the King's aſſent ;. and after- 
wards, in the parliament of Northampton, the conſtitutions 
of Clarendon were renewed ; and in the reigns of Richard 
the Firſt and King Fohn, we find new complaints of the 
little regard- paid to thoſe appeals ; for. which alſo divers 
_ perſons were- impriſoned in the:reigns of Edward.the Firſt, 
Elward the Second, and Edward the 'Dhird. .. Gib/. 
Cod. 83. 4 Infl. 341. IIS Bos WD Th 
: * The above. ſtat. of 25 Hen. 8.. cap. 19. gives appeals 
from the archbiſhops courts to the King in Chancery, who 
thereupon appoints commiſſioners finally to determine the 


cauſe; and: this. is: called. the court of, delegates : There is | 
alſo a court of. commiſſioners, of review ; which .commil- | 
 fion the King may grant as ſupreme head of the church, 
to review the definitive ſentence on appeal in the court. of 
delegates. On taking away the ſupremacy of the pope in 
this kingdom, this power was lodged in the crown, as. 1 elther 1 rior; Ar 

i | according to this, opinion of the chief juſtice, the judg- 


originally belonging to it. [4 {»/f. 340. . 
The dean of Fz 


( 


firmed it ;'and thereupon he, exhibited, an! appeal tothe 
King in- Chancery, but found no relief, for the King 
-granted the deanry to one Turner, But anno. x Mar. the 
deprived dean obtained another.commiſhon to. the, dele- 
gates, and by their ſentence was reſtored to his deanry : 
- And after the death of Queen' Mary, .1 Eliz. Turner had 
.2 commiſſion of review, and he was reſtored, though it 
was inſiſted, there ought to be no farther appeal. Dyer 
A7Þ: 7 Writing 11:640 OG WE Das 
- ' Un the 39th. year of Queen Elizabeth, ſentence, being, 
_ given in an eccleſiaſtical] cauſe, the party againſt whom 
had, appealed to-the archbiſhop, &c, who affirmed. the 
:lentence ; then he appealed to the delegates, and they re- 
- pealed both the former ſentences ; on which the Queen' 
granted a commiſkon ad revidendum the ſentence of the 
delegates, and it was held lawful. Cro. Eliz. 571.. _ 
| The Gbifbop of Winton is made viſitor of Magdalen col- 
a mn s als y the founder, and exempted from ordi- 
OL. t, | 


ells was deprived of his deanry by the. 
commiſſary of the biſhop of Bath and J/ells, from which | 
ſentence the- dean' appealed. to. the: archbiſhop, who af-' 


| rity by the Ratute ſo to do. Latch 8 


__ hp: ru 
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nary juriſdi&tion fl Dr, Coveney, who was preſident of the 
ſaid college, was deprived by . the viſitor, arid from his 


adjudged, the appeal doth not lie, for 'tis out of the ſta- 
tutes 24 & 25 Hen. 8. cap. 12. and he hath no remedy 
bit an afſiſe. Dyer 289, Coveney's Eaſe, 
that no appeal will lie, ex, hoc ſequitur that an affiſe will 
liez but that conſequence was denied to be law per Holt 
Ch. Juſt. .in the caſe of Philips verſus Bury, becauſe the 
head of a college cannot maintain ain affiſe ; for he hath 


action ; he is only a viſible perſon of the body aggregate, 
but hath not the leaſt 4h the rehtts or ok © 2 the 
college ill a dividend is made, 4 fed. 112: 

A fellow of a college was deprived, who appealed to 
the 4:/hop of Exeter as viſitar, who came in' perſon to viſit, 
and DoQtor Bury, the rector of 'the college, being ſum- 
moned to appear, but he refuſing, was pronouticed con- 
tumax, and thereupon was deprived; and in ejetment, 
and a ſpecial verdi& found, the queſtion was, whether 
deprivation was examinable in B. R. in a collateral ac- 
tion ? and by three judges it was ; ſed per Helt Ch. Juſt. 
It 1s not ;-for where | proper court hath an original ju- 
riſdiftion, no other court will examine their judgment af- 
ter ſentence given ; ſo, it was reſolved in Bunting's caſe, 
(4 Rep. 29.) and fo likewiſe in Keen's caſe (7 Rep.) : 
| Now in the principal caſe the viſitor was the proper 
Judge, and therefore his ſentence: is definitive ; the college 
1s an eleemoſynary corporation, and the members of it 
ſubſiſt by the charity of the founder, therefore 'tis very 


| reaſonable, that they ſhould receive it ſubje& to ſuch li- 


 mitations as the founder hath impoſed : now he hath 
appointed a perſon to viſit them ; he hath made ſuch' 
 vititor fide: 'commiſſarium, whoſe ſentence. ſhall be pre- 
ſumed to be the ſentence of the founder himſelf, if he had 
been living, which cannot be thought unjuſt, eſpecially 
by thoſe to whom. his charity is extended, and if not 'un- 
juſt, then not to be examined elſewhere. There are two 
ſorts of corporations aggregate, one for the publick admi- 
niſtration of juſtice, the other for private charities ; the 
one is to be regulated by the courts of law in H/e/tmin/ter, 
becauſe it ſubſiſts by letters patent, and hath on other 
founder viſitor; but a college is not ſuch a corporation ; 
the other is for, private . charities, and there the founder 
and his heirs are vi/ators, where he himſelf hath' appoitted 
no particular. perſon ;. but whete he hath appointed a viſt- 
tor, then he is to ſupply any defeftive conſtitution in a 
corporation . which ſubſifts 'by” his charity; and thoſe 
who are ſupported by it, muſt'be regulated by ſuch par- 
ticular Taws as have 'been'enjoined by him, and not' by 
the methods ,and rules of the Common law, which' fel- 
dom or never interpoſes *in ſuch caſes ; for it hath been 


perſon deprived from being 'a member of ſuch'a'corporas+ 
tion, and there is no precedent in the o/d books of any re- 


ſtitution in ſuch caſes, | either 'to a mink or prior; and 


ment of 'the other three judges was teverſed in the houſe 
of peers. 4 2568; 1067771 £hyy Rm B 3) 

| Kees Art adminiſtration granted by the otdinaty, the 
party Who pretended a right to it, appealed to'the' arch- 
biſhop im curia prerogative ſue de greubus,, and" there; the 
grant was affirmed ; in fuch caſe it muſt be remitted to 
that court from whence the appeal was made; but if the 
adminiſtration had been repealed, 'then' the court from 


diction of the cauſe, and that court where 1t was repeal- 
ed may grant 4 new adminiſtration, for they have autho- 
-**1n; a prohibition, the caſe was, y-; Pollexfen died 'in- 
teftate, and the 'ordinary granted adminiftration to. his 
brother Andrew; one who pretended to be wife of the in- 
teſtate, upon ſuggeſtion of bona'notabilia, procured a pre- 
rogative adminiſtration ; thent Andrew appealed to the dele- 

ates, and died pending the, appeal ; then ZH. his ſon and 
Fer r gets the prerogative adminiſtration repealed, and ad- 
miniſtration was granted to him ; thereupon-' the - wife 
prayed a prohibition, ſuppoſing that the commiſſion of 


1\ 1 the 


d 7 
ſentence the .doQtor appealed to the Queeri in Chatcery 3 


The words in Doctor. Coveney's caſe laſt mentioned are, 


no ſole ſeifin, he hath not an' eſtate to' maintain a real 


the conſtant method to deny a mandamns to reſtore any 


which the appeal was brought; hath no longer any juriſ- | 


- OO I I nn get no EI _ , - 


x Þ Þ 


the delegates was determioblf by the death of oe of the 
t 


parties ; *tis true, if one. of them die ante 


fialtical layy the ſuit ſhall continue after the death of either 


party, for the commillion is to determine the cauſe. 1 


Vent. 133+ 


| te 'litls tonte/ta- | 
tionem, it ſhall abate ; but both by the Civil and. Eccle- ' 


Appeilor, or Appellan +He who has committed ſome. 


felony or other crime, which he confeſſes, and now ap- 
peals, that is, accuſes others who were accomplices with 


Articuli cert Anglicani oblati. Ed. 2. Reg. An. 1316. 


c. 10, Placet ettam domino regi, ut latrones et appella-' 


tores, qtrandecungue voluerint poſſint ſacerdatibus ſua faci- 
nora confiteri., Cowel,. edit. 1727. oy 


Appearance, In the law fgnifieth the defendant's [ 


filing common or ſpecial bail, when he is arreſted on, or 
ſerved with any procels out of the courts at JYe/lmin/ter. 
There are four ways ſor defendants to appear to ations ; 
in perſon, by attorney, by guardian, and by next friend. 
1 Shaw. Rep. 165. Fe: 


«6 IV ho may, and may not, appear by attorney. 


2. Where an attorney may be compelled ta. appear, and of 


appearing without authority, | wm 
3: Where appearance is ood, and where not, 


1: Who moy, and may net, appear by attornity. 


| By the Common law, the plaintiff or defendant, de- | 
 mandant or tenant, could not appear. by attorney without |þ 


the King's ſpecial warrant by writ or letters putent, but 
ought to follow his. ſuit in his own proper perſon ; by 


- reaſon whereof there were but few ſuits. Co, Lit. 128. | 


2 Inſt. 249. But it is now the common courſe for the 
plaintiff or defendant, in all manner of ations where 
there may be an attorney, to appear by attorney, and put 
in his warrant without any writ. And therefore, gene- 


rally, in all ations real, perſonal, and mixt, the deman- 


dant or plaintiff,. tenant or defendant, may appear by at- 
tarney. -- &- Ne B29, OOTY 
But in every caſe, where the party ſtands in contempt, 
the court will not admit -him to appear by attorney, but 
oblige him to appear in perſon. As if he comes in by a 
cepi corþus upon an exigent. F, N, B. Or, if he be out- 
lawed. 2 Cro. 462, bib. _ PO SR 
But now by the ſtatute'4 & 5 YYill. & M. c. is. in 


outlawry, except for treaſon or felony, the defengant 


may appear; and reverſe /it by attorney, without putting | 


in ſpecial bail, unleſs where required by the court. $ 
upon, an attachment, after .a return of a reſcqus, he 
ſhall not make an attorney. F, N. B. 26.. H. So if the de- 


£ - ; ” , " > « & - Sw. $4 f | 
fendant comes in upon a cepz: corpus, he ſhall not make 


any attorney, till plea pleaded, F, .N, B." - 


' ©  @*34*Z 4 bs + IC; 34) "op 7 Y WM 
. Where the preſence of the party is neceſſary, he can-, 


not appear by attorney : as, in an appeal of maihem, the 
plaintiff cannot appear by "attorney ; for the defendant 
may demand oyer of the maikem. 2 1n/t, 31g. _ 

| If a man appears by attorney, where by reaſon of a 


fo 
8 Co. 58. b 


ſon, -and:cannot plead by attorney : alſo in criminal of- 


fences, where an aC of parliament requires that the party 


ſhould appear in perſon; and likewiſe in appeal, or on at- | 


tachment. 2 Hawk. P.C. 141, 373 | 

On an inditment, ; information or action, for any 
crime whatſoever under the degree of capital, 'the defen- 
dant may, by the favour of the court, - appear by attor- 
ney; and this he may do as, well before plea pleaded, as 
in the proceeding after, till conviction, 1 .Lev. 146. 
Kelw. 165. Dyer 346. Gro. Fac. 462, © 
Tf huſband and wife are ſued, the huſband'is to make 
attorney for her. 2 Sand. 24% 


If an iideot doth ſue or defend, he cannot appear by 
guardian, procherramie, or attorney, but muſt appear in 
"4 


j 


[1 
« 


| 


' 
| 


contempt, &c. he ought. to appear in perſon, it is error 
r the.court may diſpenſe with a contempt to themſelves. 


| a plea; and the court ſet 


\ + | | 
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proper perſon ; but otherwiſe of him who becomes 4 
compos mentis ; for he ſhall appear by guardian if within 
ae or by attorney if of full age. Co. Lit. 135. b. 2 
'Ihiſt. 390. 4 Co. 124. = | | 
A corporation aggregate of many perſons, cannot ap« 


| pear in perſon, but by attorney, and ſuch appearance is 


'g66d; ' 10 Rep. 32. in the caſe of Suttor's Hoſpital, 
The plaintiff had a verdit in C. B. in an ation of 


ho wer | treſpaſs, ind his attorney entered remittit damn, as to 
him, and thoſe who are fo appealed, are called appellees.” 


part, and had judgment for the reſt ; adjudged, that by 
making him attorney, he had power to remit the da- 
mages, fot that need not be 7 propria. perſona, as a re 
traxit muſt be. 1 Salt. 89. 

Debt upon bond ; the defendant pleaded payment at 
the day upon which they were at iſſue, and it was found 
for the plaintiff ; afterwards the plaintiff by his attorney 
came into court, and fatetwr je in curia hic ulterins nlls 
Þroſequa 3 upon which, judgment was given, that the de- 
fendant zaf inde ſine die, Sc, and upon a writ of error 
brought, the judgment was reverſed, becauſe a retraxit 
cannot be per attornatum ; for it being in nature of a re- 
leaſe, it muſt be done by the plaintiff himſelf in perſon, 
8 Rep. Brecher's caſe, 

Homage and fealty are things inſeparably annexed to the 
perſon, and therefore cannot be done by attorney. 


- — 


| 2. Yhere an attorney may be compelled to appear, and if 


appearing without authority, 


An attorney is not compellable to appear for any one, 
| unleſs he take his fee, or back the warrant 3 after which 
the court will compel him to appear. x Salk. 87, 

An attorney, on fight of a writ againſt -huſband and 
' wife, undertook to- appear for them, but after would 


| Ceived ze bene efje, and .judgment was entered for want of 
f it aſide for irregularity, but or- 
dered the attorney to be laid by the heels ;-and it was ſaid, 
that if an attorney undertakes to appear, and after wil! not 
do it, upon a ſummons before a'judge, he ſhall be com+ 
pelled to do it. 6. od. 86. 8th 6459 
If before a writ be'taken out, an attorney promiſe to 
appear to it, and afterwards it is taken out and {hewed to 
him, he ought 'to appear, but that is no actual appear- 
ance ; but if ſuch undertaking be after it is aQually taken 
out, it is an appearance.” 'b Md, 42. Per Holt Ch. }. 
An adminiſtrator muſt give bond- to the ſheriff cf pes» 
nalty of /40/. for his appearance at the return-of the writ; 


and the ſheriff is not obliged to diſcharge him upon the 


attorney's promiſe 'to appear ; but if an: attorney of this 


court” or of the Cotimon' Pleas do-make'fuch promiſe, 


the court will compel'hin'to perfornvit.-- Comb. 299, | 


© # 


Where an'attorney'takes' upoh him tomppear, the'court 


looks'ho farther, but mhreres as if the attortiey/had ſuf- 


ficient authority, ahd' 
him, 1 Salk. '86, rel rnb 3g. cts 

Tf an attorney appears, arid judgment is:entered againſt 
His client, the court will not'ſet afide- the'5 
the attorney had' no warrant, if the attorney be able and 
Teſponſibke ; for the judgment is regular, andthe plaintiff 


ves 'the party to his\2Ction againſt 


| . b, NO IE. | _ ,_ | i8'niot to ſuffer when intho default;' but if':the attorney 
R $ © 4 ; + \ F "_ d3%s 4 \ S BEE POE! iis 643%; , 
In a Capital caſe the Party muſt alnayy Appear in _per- 
y | 


be not reſponſible or fiifpicious, the judgment will be ſet 
-afide ; for otherwiſe the" defendant | has-no- remedy, and 


'any one rmay'be undone by/that means. r Salk. 86. 


who appeared for -the' plaintiff without -a 'warrant z but 
ſaid an action on the caſe lies. Comb. 2. 

. An ation was brought againſt \Sqnze, an attorney, 
and two others, for appearing for the plaintiff without a 
"wattatit : the catife 'was carried down' to'be tried at the 
aflizes ; 'and'the 'defetrdant did promiſe, 'that in confidera- 
'tion the 'plaintiff would fiot proſecute-the action, that he 
'would*pay 107. and cofts of ſuit ; and now-an action was 
brought againſt the defendant'upon this'protiſe-: the que- 
tion was, whether this'was a void promiſe by the ſtatute 
of frauds, being'mate itn behalf of another, and not mn 
Fo | : a DA writing 2 


[ 


not do it ; the declaration was delivered, which he re- 


pment, tho" 


Attachment denied by' the court againſt anattorney, 


# Fe 
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4 f 
writing ? Which ſtatute enacts, that no actiau ſhall be 
brought to charge the defendant upon any ſpecial promiſe | 
anſwer {4 the dett, definelt, or miſcarriage of another por 
fon, un ſs it be in writeng. But the court were of opinion 
that this cannot be faid to be a promiſe for another perſon, 
but for his own debt, and therefare not within this ſta- 
tute. 5 NMd43%, 205. avid: 2g 

The bailiff, who had a writ againſt the defendant, 
came to Mr, Stapleton, an attorney, and told him: the de- 
fendant deſired he would back - the writ, and 
him, and afterwards upon the plaintiff*s attorney's apply- 
ing to him, he told him he had ſent orders to his agent 
to appear, and he believed he had done it. Whereupon 
the plaintiff's attorney delivered a deciaration and ſigned 
judgment for want of plea. Upon motion to {et it afide 


it appeared the bailiff went of his own accord to Mr. | 
Stapleton, without the direction of the defendant, and that | 


Mr. Stapletm diſcovering this, had countermanded the or- 
ders for appearing, and that in fact there was no appear- 
ance. But the court refuſed to ſet it afide, and ſaid they 
would oblige Mr. Stapleton to file common bail according 
to his undertaking, in order to make the proceedings re- 
gular, there being no fault in the plaintiff's attorney. 
Strange 093. | | Ot | 

In caſe the defendant's attorney doth receive a declara- 
tion againſt his client from the plaintiff's attorney ; this 
obliges the attorney to appzar to it; And if an attorney 
has a warrant from the defendant to be his attorney in a 
ſuit depending in B. R. and he files common bail accoxd- 
ingly; it has been held, that he muſt appear by that 
warrant in all ſuits againſt the defendant in the ſame 
term ; provided declarations are filed 'in the office, and 
copies delivered to the defendant, or his attorney, who 
filed the bail, before the end of the term his bail is filed. 
For the defendant being, after appearance and bail put in, 
ſuppoſed to bein cutody of tht marſhal, the attorney that 
appears for him.is bound to receive any declaration that 1s 
brought againſt him during that term. Comp, Attorn. 
Attornies ſubſcribing warrants to. appear, are liable to a 
penalty of 5/, and attachment, upon on-appearance. And 
where an attorney promiſes to appear for bis client, the 
court will compel him to: appear and put in common bail, 
in ſuch time as is\uſual by the courſe of the court ; and 
that although the attorney ſay he hath no warrant -tor ap- 
pearance : Nor ſhall repealing: a' warrant of attorney, to 
delay proceedings, excuſe the. attorney for his not- @p- 
pears who may be compelled by” the court, 1 Lill, 

Jo he. heh . Ra et bt F 5 


3. Where appearance is gaod, and where nat. © 


7.8. had a. warrant to appear for the defendant, and 
afterwards; there .was judgment. againſt him ; and upon a 
fare facigs .againſt the bail, the: defendant Kill appeared 
by his old attormey, who a&ted. as futh thro" the. whole 
cauſe, and;gxepution: was awarded againſt the bail 5 and 
now.upon a writ of \error brought, the record of the prin- 
Cipal- judgment being certified,: ut. was adjudged that as 
ſoon as the ſearre factas was .rxeturned,. then the .plea be- 
gan, and then a new warraot [of attarney 


Sc. for the warrant to appear in the principal” aQion, 
5 no' warraht; 20 appear - in. the ere Jacias agaieſf the 
poi becauſe tis.a new cauſe, .and.s different record. 
alk, 09, ; "po. um ge 
1n a guid: jzris clamat, the defendant upon a ſuggeſtion 
that the was old and weak, had a drdiaus. directed to.the 


chief juſtive to. gpake.an attorney. ; and accocding)y: the. 


PPearance by attorney. was held good. Dyer 326511! / 
In audita guerala, a writ was awarded out of \the;Cams 
mon Pleas againſt the defendant . ad ,reſpandendwe. 3\\t0 
pyich writ he 'appeared by Attarney, Rod. held .gped: 
F299» 1, 7 ALINIDISES 02463. ON 0m -£ 
Huſband and wife tenant :in.tail,: remainder:ta-thexight 
beirs.of the huſband; they. :had iflue 2. daughter, andthe 
ulband died; afterwards the wiſe {61d the 1avds:in Jae, 
and the daughter and ber huſband-joined in a fine to conr. 
kim ghe-fale 40:the purchaſer ; the daughter died without 


for 


1 | ought. to: have ; 
been entered thus ;: (214) That the plainuff ponir daco oe, | 


| 
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ilue ; a writ of error was brought to reverſe .this fine; 
and the wife who fold the eſtate, and vs huſband of the 
daughter who joined in the fine, appeared by attorney 
and joined gratis with the plaintiff in error, and their ap- 
pearance by attorney was held good. Dyer 89. 6. | 

Error in debt, &c. an error, affigned was, that the de- 
fendant appeared by G: D. his attorney, and there was judg- 
ment againſt him by default, but the ſaid G. D. was not 
an attorney of the court at the time of his appearance, nor 
at any time 1n that term when the judgment was entered ; 
the detendant pleaded in nullo eft erratum, and becauſe it 
was plain that the defendant had only appeared by the ſaid 
G. D. but had imparled to another term, ſo that the 
court had admitted him to be an attorney, 'tis now againſt 
the record to ſay he was none, for that doth implicitly 
admit he was an attorney, 2 Cro, 521. 

The defendant's attorney is to file his warrant the ſame 
term he appears, and the plaintiff the term he declares, 


| Under penalties by /lat. 4 & 5 Ann. cap. 16. 


In aQtions original, appearances muſt be entered with 
the filazer of the county ; and if by bill, they ſhall be en- 
tered with the prothonotary : appearances and common bail 
are to be entered and filed by the defendant within eight 
days after the return of the proceſs, on which he was 
arreſted, &c. on pain of forfeiting 5/. to the plaintiff, 
for which the court ſhall forthwith award judgment and 
execution. 5 & 6 W.& M.c. 21. | | 

If che defendant does not appear and find bail, the 
plaintiff's attorney is to call upon the ſheriff for the re- 
turn of the writ, whether the defendant be arreſted, or 
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ceſs, of the intent. and meaning of, the {eryice, for the de- 
tendant t9.appeary Sc. by 56 (769-.24,£. 17» 4 " at "F 


Formof a potice upon proceſs to appear, 


A B. you are ſerved with this graces, 10 the "ingent 
+ that you may by your attorney appear 1n bis Mayeſty's 
court of King's Bench, at the return theregf, bing the 


teventyreighth day of November next, in order 19 yaur. efence 
in this action. 76S: werefany NF 4 1.48, 


| Mqpmmmce./by quankag, and. cos” HÞlA ite 
Jnlants, &c. 72 


". For cemore. matter. concerning appearance, ſee Law of 
Attornies and Solicitors, OO 

{Appendens) Is any inheritance belonging 
to another that: is ſuperigr ar more worthy. In law it is 
called pertinens, quefi invicem tenens, holding one another 
a 'word indifferent both to things appendant, and things 
appurtenant ;' the quality: and nature of the things do 
make the difference. Co. Lit, 121+ +. __ 


Appendants 
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Appendants are ever by preſcription, but appurtenances 
may be created in ſome caſes at this day z as if a man at 


| this day grant to a man and his heirs, common in ſuch a 


moor for his beaſts Jevant or couching upon his manor ; 
or if he grant to another common of eſtovers or turbary in 
fee-ſimple, to be burnt or ſpertt within his manor 3 by theſe 
grants, theſe commons are appurtenant to the manor, 
and ſhall paſs by the grant thereof ; in the Civil law it is 
called adjunfum, Co. Lit. 121. 6. 

If 4. be ſeiſed of a manor whereunto the franchiſe of 
waif and ſtray, and ſuch like, are appendant, and the 
King purchaſeth the manor without the appurtenances 3 
now are the royal franchiſes reunited to the ctown, and 
not appendant to the manor z but if he grant the martor 
In as large and ample manner as A, had, &c. it is faid, 
that the franchiſe ſhall be appendant (or rather appurte- 
nant) to the manor. Cy. Lit. 120. b. | 

Concerning things appendant and appurtenant, two 
things are implied ; firſt, that preſcription (which regu- 
larly is the mother thereof) doth not make any thing ap- 
pendant or appurtenant, unleſs the thing appendant or 
appurtenant agree in quality and nature to the thing 
whereunito it is appendant or, appurtenant ; as a thing 
corporeal cannot properly be appendant to a thing corpo= 
real, nor a thing incorporeal to a thing incorporeal ; but 
things incorporeal which lie in grant, as adyowſons, vil- 
leins, commons, and the like, may be appendant to things 


 corporeal, as a manor, houſe, or lands ; or things corpo- 


real to things incorporeal, as lands to an office : But yet, 
as hath been ſaid, they muſt agree in nature and quality ; 


for common of turbary or of eftoyers cannot be appendant 
| or appurtenant to land, but to a houſe, to be ſpent there ; 


nor a leet, that is tempora!, to a church or chapel, which 
is eccleſiaſtical, Neither can a nobleman, eſquire, &c. 
claim a ſeat in a church by preſcription, as appendant or 
belonging to land, but to a houſe, for that ſuch a ſeat 
belongeth tothe houſein reſpect of the inhabitancy thereof ; 


| and therefore, if the houſe be part of a manor, yet in 


that caſe he may claim the ſeat as appendant to the houſe, 


for the reaſon aforeſaid. | Fan | 
Secondly, that nothing can be properly appendant or 


appurtenant to any thing, unleſs the principal or ſupe- 
rior thing be of perpetual ſubſiſtence and continuance : 
For example, an adyowſon, that is ſaid to be appendant 
to a manor, is 71 re! veritate appendant to the demeſnes 
of the manor, which are of perpetual ſubſiſtence and con- 
tinuance, and not to rents or ſervices, which are ſubject 


to rigs 0955 wa and deſtruction. Co. Lit. 122. 4. 


An advowſon is appendant to the manor of Dale, of 
which manor the manor of Sale is holden ; the manor of 


| Sale is made parcel of the manor of Dale by way of ef- 


cheat, the advowſon is only appendant to the manor of 
Dale. Ca. Lit. 122. AE Ot 

And where it is ſaid, that a chamber may be parcel of 
a corody, and paſs by the name of the corody, which 


may be extinguiſhed, there he that hath the corody hath | 


but his habitation in the chamber, as a fellow in Trinity 


college in Cambridge hath in his chamber, or as one that 


had a corody and a chamber in a houſe of religion, he had 
but his habitation only ; as for offices of fee whereunto 
tand may appertain, they are of perpetual ſubſiſtence, ei- 
ther being in eſſe or in that they are grantable over, 
Co. Lit. 122. a. Is | 
Note ; that an advowſon at one turn may be appen- 
dant, and at another time in groſs : As if the manor be 


divided between coparceners, and every one hath a part | 


of the manor, without ſaying any thing of the advowſon 
appendant, the advowſon remains in coparcenary ; and 
yet in every of their turns it 1s appendant to that part 
which they have : And fo it is if they make compoſition 
to preſent againſt common right, yet it remains appen- 
dant : But if upon ſuch a partition an expreſs exception 
be made of the advowſon, then the advowſon remains in 
coparcenary and in groſs. (o."Lit. 122. 

Appendant is always by preſcription, but then it muſt 
agree in quality and nature to that to which 'tis appen- 
dant, and therefore {and cannot be appendant to a meſ- 
ſuage, Plawd, 168, Dyer 130. $. P. 4 Rep. 37. 


| 


KN ;0-P 


Lands may be appendant to @ grange or | 
Dyer 331 and 374. ro ET 2 0 Jan. 

An advowſon may be appendant to a maner, ang 6 * 
may one manor to another ; an —_— may be likewiſe 
appendant to an acre of land parcel of the manor, or b 
the demeſnes of a manor. Dyer 44 and 70, ET 

An advowſon of a vicarage may be appendant to 
reftory, and therefore by a grant of the redory, & _ 
hereditamenta to the ſame appertaining, the advowſon of 
the vicarage did paſs; Dyer 350. 

One office may be appendant and incident to another 
office ; as the office of Ex:genter of London to the office of 
Chief TFuftice of the Common Pleas, and therefore 2 
grant thereof made by Queen Mary was adjudged void, 
2 Eliz, Dyer 175. »>0 the office of county clerk is a 
pendant and incident to the office of /heri/F;, and a & 
made thereof by Pneen Elizabeth, was likewiſe adjuleed 
void for that reaſon. 4 Rep. 32. | - 

Tithes cannot be appendant to a maner, becauſe they are 
ſpiritual things, and therefore cannot be appendant to x 
_— m_ : _— unleſs ſome ſpecial matter be 

» H/inchcomb's caſe, vouched i | 
of Wintor's caſe, ; a n TT 1 
Common of turbary cannot be appendant to land. 
m_ Terringhan's caſe, ao | wn FP 
n advowſon in poſſeſſion cannot he appendant to x 
reverſion expeant upon an eſtate for life. 11 
Lf ” Se NO 
ommon of turbary may be appendant to a houſe : 
ſo 2/overs out of a wood, may by preſcription wah. 
dant to a houſe ; and if he alter the rooms, the eſtovers 
are ſtill appendant ; but if he build new chimnies, or 
make a new addition to his houſe, he:cannot ſpend "the 
——_ in that new part, or in thoſe new chimnies, 
ob. 39. | | | | 
 Wiaifes and eftrays may be appendant to a let, and; 
leet may be appendant to a manor. 4 Rep. 36. 10 Ry, 
64. A fair may be appendant to a manor, and a court 
of So gomndes toa fair. 4 Rep.31. | 

Appenditia, The appendages or pertinences 
eſtate, &c, So Simon Earl of Nedeagtn 0 C the 
Knights Templars his manor of derion, in com. Ox, 
cum omnibus appenditiis ſuis. Kennet's Parach. Antiq. 110. 
Hence our pentices, or pent-houſes are called appenditia 
domus, &c. Cowell, edit, 1727, | 

Appennage, Or apennage, (Fr.) Is derived from aþ- 
pendendo, - or the German word apanage, ſignifying 2 
portion, It is uſed for a child's part or portion, and is 
properly the portion of the King's younger children in 
France ; where by a fundamental law, called the law of 
apenages, the King's younger ſons have dutchies, coun- 
ties, or baronies granted to them and their heirs, &«c. the 
reverſion being reſerved to the crown, and all matters of 
regality as to coinage, and levying taxes in ſuch territo- 
ries. See Spelman Glef}. in verb appennagium, 46 

Appenlura, The payment of money at. the ſcale, or 
ul eng ct) Sear 'regt prefato appenſuram novem li- 
rarum puriſſum auri juxta. magnum pondus 1 Is 
Hift. Elien. Edit. Gabbolibc a, . Ig. : Lemans 

Apples. A duty is- laid on all apples imported into 
Great Britain, to be paid before landing thereof, by /fa- 
tute 10 Geo, 2. 27, _—_ 

Applumbatio, is the incorporating ſeveral metals to- 

ther, See Brad, Ib..2, cap. 2. Fleta, lib, 3. ©. 2, 

arag. 12. ES 

Appodtare, Is a word uſed in old hiſtorians, and ſignifies 


 to-lean on, or prop up any thing, &c, J/al/ingham, an. 1271 


Mat. Parif. Chron. Aule Regie ann. 1321. Cowell. 
Apponere, To pledge - or pawn. Accepta a fratre 
Gulielms ſumma non modica Normanniam ili appoluit. 
Nubrigenſis, lib. 1. c. 2. 'Cowell. 
th Appoxtionment, ( Apportionamentum) Is a dividing of 
a rent into parts, according as the land, whence the 
whole rent” iſſues, is divided among two or more; as if 
a man have a rent-ſervice iſſuing out of land, and he 
purchaſeth part of the land, the rent ſhall be apportioned 
according to the value of the land. So if a man let Jands 
for years, reſerving rent, and after a ſtranger recovers 
- part 


APP 


' part of the land, the rent ſhall be apportioned ; but a rents | 


charge cannot be appartioned, nor things that are intire 3 
1s if one holds land by ſervice, to pay to his lord yearly 
it ſuch a feaſt, a horſe, or a roſe; there, if the lord 
\rchaſe part of the Jand, this ſervice is totally extinct ; 
becauſe ſuch things cannot be divided without hurt to the 
whole ; yet in ſome caſes a rent-charge ſhall be apportr- 
1nzd, as if a man hath a rent-charge iffuing out of fand, 
and his father purchaſeth part of the land charged in fee, 
and dies, and this parcel deſcends to his fon, who hath 
the rent-charge ; there this charge ſhall be apportioned, 
according to the value of the land; becauſe ſuch portion 
of the land, purchaſed by the father, comes not to the 
ſon by his . own-aQt, but by deſcent and courſe of law. 
Common appendant is of common right, and ſeverable ; 
and though the commoner, in ſuch caſle, purchaſe parcel 
of the land, wherein the common is appendant, yet. the 
common ſhall be apportioned ; but in this caſe, common. 
appurtenant, and.not appendant, by ſuch purchaſe is ex- 
tint. Termes dela ley. 8 Co. 79. EY 


Where the leſlor recovers part of the land ; or enters | 


fr a forfeiture into part thereof ; the rent ſhall be ap- 
portioned, 1 Injt. 148. ; $ 
| Leflee for years leaſes for years, rendring rent, and 
ifter deviſes this rent to three perſons, this rent may be 
apportioned. Danv. Abr. 505. | 

If a leſſee for life or years under rent, ſurrenders part 
* of the land, the rent ſhall be | pine” : But where the 

erantee of a rent-charge purchaſes. part of the land, there 
all is extint, Avor, c. 231. : 

A rent-charge ifluing out of land, may not be ap- 
þ:rtimed : Nor ſhall things entire ; as if one holds lands 
by ſervice to pay yearly to the lord, at ſuch a feaſt, a 
korſe, &c. 1 Trft. 149. We | 5; 

But if part of the and out of which a rent-charge iſſues, 
deſcends to the grantee of the rent this ſhall be appor- 
tuned, Danv. 507. AT RTE TE 0 

A grantee of a rent releaſes part of the rent to the 
rantor, this doth not extinguiſh the reſidue, but it ſhall 
be apportioned ; for here the grantee dealeth_ not with the 
band: but with the rent. Co. Lit. 148. EL e 
| On partition of lands out of which a rent is ifſuing, 
the rent ſhall be apportioned. Danv. Abr. 507. 


4 
—_ 


And where lands held by leaſe, rendring rent, are ex 
tended upon: elegits, one moiety of the rent ſhaſl be ap- 
portioned to the leflor. Danv. Abr. 509. 

If part of the land leaſed is ſurrounded by freſh water, 
there ſhall be no dpportionment of rent ; but if it be ſur- 
rounded with the ſea, there ſhall be an apportionment of 
the rent, Dyer 56. Fes D | 

A man purchaſeth part of the land where he hath com- 
mon appendant, the common ſhall be apportioned ; of 

- common appurtenant it is otherwiſe,. and if by the act of 
the party,, the common is extinct, 8 Rep. 79. ; 

Common appendant and appurtenant may be apportioned! 

_ onalienation of part of the land to. which it is appendant 

or appurtenant. Wood's In/?. 199, _ Re | 

If where a perſon has common of paſture ſans num- 


« 


ber, part of the lands deſcends to him, this being intire 


and uncertain cannot be appirtzoned;, but if it had been |. 


common certain, it ſhould have been apportioned. 1 Inſt. 
149. a | 
A contra& may not be divided or apportioned, fo as to- 
ſubje& a man to two actions. T Salk. bg, _ 

Common appendant may be apportioned,. becauſe *tis of 
common rihht, and therefore, if a man purchaſe part of the 


lands to which the common is appendant, the common ſhall be | 


apportioned to that part ; but common appurtenant cannot 
be apportioned by the ac? of the party, and therefore by 
the purchaſe of part of the lands, the whole common 1s 
—_— 4 Rep. Terringham's caſe. 8 Rep. 79. WHbob. 
25.8. P, | 

And yet it hath been adjudged, that where a man 

ath common appurtenant to ten acres of land, for all his 
beaſts levant and couchant on the ſame, and afterwards 
he ſeils part of thoſe ten acres, that the common ſhall 


apportioned, and the vendee ſhall have common on || 


that part which he. purchaſed ; for theſe things are intire 
in ſeyeral degrees, G e.) ſome things are ſo intire, that 


| 


— RP 


they cannot be divided by the act of the party ; ſuch as 
Warranties, conditions, &c. tho' they may be apportioned 
by act of law ; but commons are not. ſo ſtrictly intire, 
but that they may be apportioned, it being a common 
caſe, and therefore ought to be extended for the general 
good. Fob. 235. 

Condetions,.. generally ſpeaking, are intire, and cannot be 
apportioned by the act of the party ; as for inſtance, the 
maſter and ſcholars of Corpus Chri/ti in Oxford, made a 
leaſe of lands z proviſo, the. leſlee ſhould not alien, &c. 
without ſpecial licence ; afterwards the gave the leſſee a 
ſpecial licence to alien, who aſhgned is term to B, B, 
and he by will deviſed the lands to his ſen, and the leflor 


for the leſſors would not diſpenſe with it, as to him, and 


retain it, as to others; for a condition being an intire , 


thing, cangot be apportioned by the a& of the party, 
_ it may be by act of law. 4 Rep. 119. Damport's 
Cale, | WE 

An om__ in writing between the teſtator and F..S. 
that he ſhould receive all the teſtator's rents, for which 
lervice he promiſed to pay *F. $. 100). per ann, and in an 
action of debt brought againſt the executor, the plaintiff 
let forth, that the teſtator died thiree quarters of a year 
after this contract thade, during which time the plaintift 
ſerved him; and ſo demanded 751. for his ſervice for 
three quarters of a year; the defendant pleaded to iffue, 


but upon a writ of error brought in B, R. it was reverſed, 
becauſe this agreement was in. nature of a condition pre- 
cedent, and that nothing was due without a full yeat's 
ſervice ; 'tis like a leaſe for years, .rendring 201. rent 
yearly, and before the year is ended, the leſſee is evifted, 
the leflor ſhall have no rent, for that cannot be apportioned 
[1n reſpect of time. 1 Salk, 65. Counteſs of Plymouth ver. 


| Throgmorton, See 2 Salk. 778. the pleadings. 


Apportim, Seems to be deduced from the French 
apport, and ſignifies the revenue, gain or profit, which a 
thing brings in to its owner, It is alſo uſed for an aug- 
mentation given! to any abbot, for his better ſupport out 
'of the profits of a manor. —— [ta quod proficua manerii 
predifii nomine apporti quolibet anno prafato A. in ſubven- 
tionemi ſuſtentationis ſue ſolverentur, Aun. 22 Ed, 3. n. 72. 

inc. The word was commonly uſed for a corrody or 


marcas de quodam apporto, ad capitalem dominum ejuſdem 
prioris in partibus tranſmarints, in tempare pacis debits, Ex 


regi/ro evidentiarum colleg. Wickham juxta Winton, MS, 


ex Edwardus 3. reſtituit terras prioratuum alieniigenarum 


faluo nobis apporto, quod prefettus procurator alicut domus 


ſuperiori ſolvere tenetur. Clauſ. 14. Ed. 3. The word 


might at firſt ſignify any profit or emolument apported 
or vpught to another ; and therefore Du Freſne obſerves. 


in the Cuſtomary of Rhemes, apport was the portion which 
the wife brought to the huſband. 

Apnoſal of theritks, The charging them with money 
received upon: their accounts in the Exchequer, It is uſed 
in /iat. 22 & 23 C: 2. 


 appraiſement ;- and it they value the goods too high, they 
' ſhall be obliged to take them at the price appraiſed: Stat, 
13 £4, 1. i | 


'profit to be taken or received, It is uſed in ſtatute 
2& 3 Ed.b.c.8. TOY A | 
Apprentice, Apprentitius, (French apprentif, from ap- 
prendre, to learn ; whence the French apprentt//age,, and: 
our apprenticeſhip) Signifies with us one' that is bound 
-in word or writing, to ſerve another man of trade. for 
certain years, upon condition that the artificer or maſter 
ſhall in that mean time endeavour to inſtruc him in. his, 
'art or miſtery, Smith de Rep, Ang. bb. 3. cap. 8, ſaith, 
' they are a kind of bondmen, differing only, that they. are 
ſervants by covenant, and for a time; Barriſters -at law 
| were heretofore. called apprentices of: the law, in latin 
| apprentitii juris nobiliores. So ſaith Mr. Selden'in; his notes 
| upon. Forteſcue, þ. 3» and ſo' the learned Mr. Plowdeng 


ftiled himſelf, Sir Henry Finch, in his Nomotechnia, gives 
 M m himſelf 


penſion : Nicolaus Gwyn prior de Andover, debet xx 


Appuaiſers Of goods are to be ſworn to make true 


—_— 


entered for the condition broken ; adjudged, that the li- . 
cence glven to Þ, B. to alien, had deſtroyed the condition, - 


| and the plaintiff had a verdi& and judgment in C. B. 


| Apprendee, (Fr.) A fee or profit 3 apprendre is a fee ot 
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timſelf the fame title ; and Sir Edward Coke, 2 Inft 


fil. 564. holds, that apprentitis legis are called homines 


conſiltarit, & in lege peritt, and in another place——ap- 
prernttces and other es of law, As to the word ap- 
prentitius, as it ſignifies a young perfon, bound by inden- 
tures to a maſter, who upon ſueh covenants 1s to teach 
him his miltery or trade, the oldeſt authority ſeems to be 
from a chatter, dated 12 £4: 3. recited in Kennet's Pa- 
rochial Antiquities, þ. 449. at leaſt, we have met with no 
mention of them, till tne beginning of the next reign, 
Thus, Henry de Knighton, ſub ann, 1381. apprentitit quoque 
relictis magi/tris ſuis illuc accurrebant. And Tho, Wal- 
fingham in Ric; 2: ps 103. de Londonio multi apprentitit, 
plurcs ſervi, ſumptis albis caputiis, invitis magiſtris & dg- 
minis junt prefect. Vide Selden's Notes on Forteſcue, þ. 2. 
Orig. Jurid. fol. 143: a. and the ſtatute of Champerty, 


. 23 £4. 1. Cowell, edit, 1727« 


Under this head is confidered, 


Te Hho are capable of binding themſelves apprentices. 
' 2. Manner of binding, and who are compellable t6 be 
bound apprentices ; and of ſettling differences between 
maſters and apprentices. g 


3. Who may take, and are compellable to receive and pro- 


vide for apprentices ; and of refunding the money given 

. with them, and delivering up their indentures. | 
4. Of ſetting up a trade; and the neceſſity of ſerving an 
apprenticeſhip ; what trades are prohibited to be followed, 


and the offence and puniſhment of exerciſing a trade | 


within the meaning of the lat. 5 Eliz. 
. Of aſſigning apprentices, making them free, and how 
, ns, are to be taken care of if their maſters happen 
to die, | 
6. Offences committed by apprentices. 
7. Settlement of apprentices. | : 
8. Pleadings in actions brought by and againſt maſters and 
apprentices, : | 


I. Who are capable of binding themſelves apprentices. 


It is ſaid, that if a married man and his wife do bind 
themſelves to ſerve, they ſhall be compelled thereto, ac- 
cording to their covenant or agreement ; and that if a 
woman who is a ſervant ſhall marry, yet ſhe muſt ſerve 
out her time ; and her huſband cannot take her out of 
her maſter's ſervice, Dat. c. 58. 

It ſeems clearly agreed that by the common law in- 


- fants, or perſons under the age of twenty-one years, can- 


not bind themſelves apprentices, in ſuch a manner as to 
intitle their maſters to an aQtion of covenant, or other ac- 
tion for departing from their ſervice, or other breaches of 


their indentures ; which makes it neceſſary, according to. 


the uſual praQtice, to get ſome of their friends to be bound 
for the faithful diſcharge of their offices, according to the 
terms agreed on. 11 Co. 89. b6, 2 Inſt, 379, 580. 3 
Len. 63. Fareſl. 15. nia 

 Butby the 5 £liz. cap. 4. ſef?. 42, 43. it is enacted 
in the words following, ** And becauſe there hath been, 
and is ſome queſtion and ſcruple moved, whether any per- 
ſon being within the age of twenty-one years, and boun- 
den to ſerve as an apprentice, in another place than in the 
ſaid city of London, ſhall be bounden, accepted and taken 
as an appentice ; for the reſolution of the ſaid ſcruple and 
doubt, be it enafted by the authority of this prefent 
parliament, that all and every ſuch perfon or perſons, that 
at any timeor times from henceforth ſhall be bounden by 
indenture to ſerve as an apprentice in any art, ſcience, 


wry 


occupation or labour, according to the tenour of this 


eftatute, and in manner and form aforeſaid, albeit the 
ſame apprentices or any of them, ſhall be within the age 
of twenty-one years at the time of making their ſeve- 
ral indentures, ſhall be bounden to ferve for the years in 
their ſeveral indentures contained, as amply and largely 
to every intent, as if the ſame apprentice were of full age 
at the time of making ſuch indentures ; any law, &c,” 
But notwithſtanding this ſtatute, it hath been held, 


that no action of covenant lies againſt an apprentice, for | 


> 0 

departing from his maſter's ſervice without licence, with. 
in the time of his apprenticeſhip ; where the defendant 
pleaded, that at the time of making the indenture he was 
within age z and on demurrer to this plea, it was argued, 
that this indenture ſhould bind the infant, becauſe it was 
for his advantage to be bound apprentice, to be inſtruteq 
in a trade ; it was alſo urged, that he was compellable þ 
the 5 Eliz, ſupra, to be bound out an apprentice ; but 
all the court reſolved, that although an infant may vo- 
luntarily bind himſelf an apprentice, and if he continue 
an apprentice for ſeyen years, he may have the benefit to 
uſe his trade ; and yet neither at the Common law, nor 
by any words of the abovementioned ſtatute, a covenant 
or obligation of an infant, for his apprenticeſhip, ſhall 
bind him ; but if he miſbehave himſelf, the maſter may 
correct him in his fervice, or complain to a juſtice of 
peace, to have him punifhed according to the ſtatute ; bur 
no remedy lieth againſt an infant upon ſuch covenant, 
Cro, Car, 179, Cre. Fac. i94. 8, P. 

y the cuſtom of London, an infant unmarried, and 
above the age of fourteen, may bind himſelf apprentice 
to a freeman of Loxdon, by indenture with proper cove- 
vants 3 which covenants, by the cuſtom of London, ſhall 
be as binding as if he were of full age. Aer 134, 
2 Bulft. 192. 2 Rol. Rep. 305. Palm. 361. 1 Mad, 
271. 2 Keb, 687. | | 


2. Manner of binding, and who are compellable to b 
| bound apprentices ; and of ſettling differences between 
maſters and apprentices. CG 


A perſon cannot be bound an apprentice without deed, 
I Salk. 68, | | | 

And an apprentice muſt be retained by the name of an 
apprentice expreſly, otherwiſe he is no apprentice, tho 
he be bound. Dat. c. 58. | 

And as an apprentice can only be bound by deed, fo it 
is neceſſary, according to the cuſtom of ſome places, that 
ſuch deed or indenture be inrolled;; as in Zoxden, if the 
indentures be not inrolled before the chamberlain within 


_ | a year, upon a petition to the mayor and aldermen, &c. 
| 2 /cire fac' ſhall ifſue to the maſter, to ſhew cauſe why 


not inrolled ; and if it was through the maſter's default, 
the apprentice may ſue out his indentures, and be dif- 
charged ; otherwiſe if through the fault of the appren- 
tice; as if he would not come to preſent himſelf before 
the chamberlain, &c. for it cannot be inrolled, unleſs the 
apprentice be in court and acknowledges it. 2 Rel. Rep. 
305. Palm. 361, 1 Med. 271. | 
But it hath been held, that this cuſtom does not extend 
to one bound *prentice to a waterman, under twenty- 
one years of age ; for the company of watermen are but a 
voluntary fociety, and being free of that does not make 
 * free we London. 6 Med. 69. 
the ſtatute 5 E, c. 4. ſer. 25. an apprentice muſt - 

be bend by deed nd, - , | 

An aCtion was brought againſt the defendant, for in- 
ticing away and detaining the plaintiff's apprentice, who 
had agreed by writing to ſerve the plaintiff for ſeven 
years, Upon evidence it appeared, that the ftile of the 
writing began, This indenture, &c. but in fact the parch- 
ment was not indented, but was a deed poll, On excep- 
tion taken to the deed, it was inſiſted that the young man 
was not an apprentice, becauſe he was not bound by in- 
denture. An infant can be bound no other way than as 
the ſtatute of 5 £7. directs, which is by indenture, and 
nothing can make this good, "The deed cannot now be 
indented, for that would be forgery. Therefore unleſs 
the plaintiff ſhews the apprentice to be of full age at the 
time of figning ſuch deed, he cannot be acconnted his 
apprentice, and by conſequence no aQion can lie for de- 
taining the apprentice ; neither can the plaintiff prove 
him to be his ſervant by this deed, for he has declared 


| for an apprentice, and muſt prove him ſo to be. There- 


fore the plaintiff was nonſuited. Sz. Ca. vel. 1. 222. 

By flat. 5 Eliz. c. 4. ſef. 39, 41. all indentures, co- 
venants, promiles, and bargains, for having or taking ap- 
prentices otherwiſe than by the ſtatute of 5 £E. ſhall be 
clearly void in the law to all intents and purpoſes ; o 

Eve 
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k +4 


every perſon 


the ſaid a&, ſhall forteir 10/, halt to the King, and half 


to him that ſhall ſue in the ſeſſions, or other court of re-. 


cord; or if it is in a town corporate, then to the uſe of 
ſuch town as by the charter. Fg 

By the ſeveral ſtamp acts, the binding (except it be of 
pariſh apprentices) ſhall be on a two ſhilling and ſixpenny 
ſtamped paper or parchment ; and the ſame ſhall not be 
given In evidence in any court till it be ſtamped, and the | 

ties paid... . TIE hole” aa 
re” (= the tat. 8 An. c. 9. ſe. 32. beſides the ſaid 
ſtamps and duties, there ſhall be paid the duty of fix- 
pence for every 20s. of every ſum of 5ol. or under z,and 
the duty of one ſhilling for every 205. of every ſum above 
col. given with any apprentice ; and proportionably for 

reater or leſſer ſums ; to be paid by the maſter. 

And by ſed. 45. of the ſame ſtatute, where any thing, 
not being money, ſhall be given with ſuch apprenitice, the 
duties ſhall be anſwered for the value thereof. To 

But by ſe#2. 48. this ſhall not extend to any appren- 
tice put out at the common charge of any pariſh or town- 
ſhip, or out of any publick charity. | 

Se. 35- The full ſum ſhall be inſerted in the inden- 
ture in words at length, and ſhall bear date on the day of 
the execution thereof; on pain that the maſter forfeit 
double, half to the King, and half with full coſts to him 
that ſhall ſue. . 7 Ys <. 
| $f. 36. The faid indentures, within the bills, ſhall 
be brought to the head office to be ſtamped with a ſtamp 
for that purpoſe, and the duties paid within one month 
aſter date. ces | f, 

Seer. 37+ And in other places the ſaid indentures ſhall be 
brought either to the head office within the bills, or to a col- 
letorof the ſtampduties out of the ſaid limits, in two months 
after date, and theduties thereupon ſhall be paid, and the in- 
denture ſtamped, if it be at the ſaid head office z otherwiſe 
ſuch colle&or ſhall indorſeon theindenture, a receipt for the 
duties in words at length, and ſubſcribe his name thereto, 

Se. 38. And if it is within 50 miles of the limits of 
the bills of mortality, the indenture ſhall within three 
months after date, and elſewhere within ſix months, be 
brought to the head office to be ſtamped. EE | 

$2. 39. And all ſuch indentures, wherein ſhall not 


| be inſerted the full ſum direAly or indiretly given, or 


whereupon the duties ſhall not be paid, or which ſhall 
not be ſtamped within the time limited, ſhall -be void, 
and not available in any court or place, or to any purpoſe 
whatſoever ; and the apprentice ſhall be incapable of ex- 
erciſing the ſaid trade. —_ WE 

Se, 43. And no ſuch indenture ſhall be given in evi- 
dence in any ſuit to be brought by any of the parties there- 
unto, unleſs ſuch party on whoſe behalf the ſame ſhall be 
given in evidence, do firſt make oath, that to the beſt of 

is knowledge, the ſum therein inſerted was really and 


_ truly all that was directly or indirectly to be given with 


{uch apprentice. 

By the' /lat. 9 An. cap. 21: If the maſter ſhall negle& 
to pay the duties within the time limited, he ſhall forfeit 
$50/. half to the King, and half, with full coſts, to him 
- I” _ 8 Geo. 2. a If 

n the lat. 18 Geo, 2. cap. 22. ett. 23, 24. 
he ſhall A ge pay the' ſame an. 33. he Bat be- 
ſides all other penalties, forfeit double duty. | 

But by the /tat. 30 Geo. 2. cap. 19. For the relief of 
perſons who have omitted to pay the ſaid duties, or to 


Inſert the ſaid ſums in words at length ; upon payment of 


the ſaid duties on or before Sep. 1. 1757, and tendring the 
indentures to be ſtamped at the ſame time, or at any time 
on or before Sep. 29. 1757+ (of which timely notice ſhall 
be on in the Gaatel the ſaid indentures ſhall be good 
and valid, and may be given in evidence. 

And there is the like indemnifying clauſe in ſome a 
every two or three years. 

By the 20 G. 2. cap. 45- ſed. 5. If any maſter, having 
forfeited the double duty, ſhall pay the ſame, and tender 


the indenture to be ſtamped, within two years after the 


determination of the apprenticeſhip, and before ſuit hath 
en commenced for the penalties, the indenture ſhall be 
valid, and the penalties diſcharged. 


that ſhall take any apprentice conttary to. 


yoo Mew 
AE: 

Seft. 6, 7. And if after the maſter ſhall have forfeited 
the double duty, the apprentice ſhall in the preſence of, 
or by writing under his hand figned in the preſence of one 
witneſs, require his maſter - pay the ſame, and the 
maſter ſhall not doit in three months ; and ſuch apprentice 
ſhall at any time within two years after the determination 
of his apprenticeſhip pay the double duty, he may in three 
months after ſuch payment, demand of his maſter dou- 
ble the ſum ane” 6 for in the indenture ; and if not 
paid in three months aſter, may recover the ſame by ac- 
tion at law, with full coſts. And the apprentice imme- 
diately after payment of the ſaid double duties, (if his ap- 
prenticeſhip ſhall not be then expired) and ſignifying by 
writing under his hand, that he deſires to be diſchaiged 
from his apprenticeſhip, ſhall be diſcharged accordingly, 
and ſhall have the ſame benefit of the time he hath ſerved 
as he would have had in caſe he had been aſſigned, or 
turned over to a new maſter, -- | | 

Sef?. 8, And where any proſecution ſhall be com- 
menced againſt the maſter for the penalties, if the appren- 
tice ſhall pay the double duty at any time in two years 
after the end of his apprenticeſhip, he may thereupon exer- 
ciſe his trade, and the indenture ſhall be. valid, and may 


be given in evidence. 


As to compelling perſons to be bound apprentices, by 
ſtatute 5 Eliz. c. 4. ſe. 35. it is enacted, © That if any 
perſon ſhall be required by any houſholder, having and 
uſing half a plow-land at the leaſt in tillage, ay 4 an 
apprentice, and to ſerve in huſbandry, or in any other 
kind of art, miſtery or ſcience before expreſſed, and ſhall 
refuſe ſo to do, that then, upon complaint of ſuch houſe= 
keeper, made to one juſtice of the peace of the county 
where the ſaid refuſal is or ſhall be made, or of ſack 
houſholder inhabiting in any city, town corporate, or 
market town, to the mayor, Bailiff? or head officer of the 
ſaid city, town corporate, or market town, if any ſuch 
refuſal ſhall be there, they ſhall have full power and au- 
thority by virtue hereof, to ſend for the | rs perſon ſo 
refuſing ;, and if the juſtice, or the ſaid mayor or head 
officer, ſhall think the ſaid perion-meet and convenient 


to ſerve as an apprentice in that art, labour, ſcience, or 


miſtery, wherein he ſhall be fo then required to ſerve, 
that then the ſaid juſtice, or the ſaid mayor or head offi- 
cer, ſhall have power and authqyity by virtwe hereof, if 
the ſaid perſon refuſe to be bound as an apprentice, to com- 
mit him unto ward, there to remain until he be contented, 
and will be bounden to ſerve as an apprentice ſhould 
ſerve, according to the true intent and meaning of this 
preſent a&; and if any ſuch maſter ſhall miſuſe or evil 
intreat his apprentice, or that the ſaid apprentice ſhall | 
have any juſt cauſe to complain, or the apprentice do not 
his duty to his maſter, then the ſaid maſter, or appren- 
tice, being grieved, and having cauſe to complain, ſhall 
repair unto one juſtice of peace within the ſaid county, 
or to the mayor or other head officer of the ſaid city, town 
corporate, market town, or other place where the fai 
maſter dwelleth, who ſhall, by his wiſdom and diſcretion 
take ſuch order and direction between the ſaid maſter and 
his apprentice, as the equity of the cauſe ſhall require ; 
and if for want of good conformity in the maſter, the ſaid 
juſtice of peace, or the ſaid mayor or head officer, cannot 
compound and agree the matter between him and his ap- 
prentice, then the ſaid juſtice, or the ſaid mayor or other 
head officer, ſhall take bond of the ſaid maſter to appear 
at the next ſeſſions then to be holden in the ſaid county, 
or within the ſaid city, town corporate, or market town, 
if the ſaid maſter dwell within any ſuch ; and upon his 
appearance, and hearing of the matter before the faid ju- 
ſtices, or the ſaid mayor or other head officer, if it be 
thought meet unto them to diſcharge the ſaid apprentice 
of his apprenticehood, that the ſaid juſtices, or four of 
them at the leaſt, whereof one of them to be of the guoruzm, 
or the ſaid mayor or other head officer, with the conſent 
of three other of his brethren, or men of reputatiori 


within the ſaid city, town corporate or market town, 
ſhall have power, by authority hereof, in writing under 
their hands and ſeals, to pronounce and declare, that th 
have diſcharged the ſaid apprentice of his apprenticehood, 

| and the cauſe thereof; and the ſaid writings ſo being made 


TE 

and enrolled by the clerk of the peace, or town clerk, 
amongft the records that he keepeth, ſhall be a ſufficient 
diſcharge for the ſaid apprentice againſt his maſter, his ex- 
ecutors and adminiſtrators, the indenture of . the faid ap- 
prenticehood, or any law or cuſtom to the contrary not- 
withſtanding ; and if the default ſha}l be found to'be in the 
apprentice, then the ſaid juſtices, or the faid mayor, or 
other head officer, with the adliſtance aforeſaid, ſhall cauſe 
ſuch due correction and puniſhment to be miniſtred unto 
him, as by their wiſdom and difcretion ſhall be thought 
meet.” 

Se. 36. ** Provided, That no perſon ſhall by force or 
colour of this ſtatute, be bounden to enter into any ap- 
prenticeſhip, other than ſuch as be under the age of twen- 
ty-one years.” Mg | Th, 

By the ſtatute 43 Eliz. cap. 2. ſeft. 5. it is enacted, 
« "That it ſhall be lawful for the churchwardens and 
overſeers of the poor, or the greater part of them, by the 
affent of any two juſtices of the peace, to bind poor chil- 
dren apprentices, where they ſhail ſee convenient, till 
fuch man child ſhall come to the age of twenty-four 
| years, and ſuch woman child to the age of twenty-one 
years, or the time of their marriage ; the fame to be as 
effetual to all purpoſes, as if fuch child were of full age, 
and by indenture of covenant bound him or herſelf.” 

By the ſtatute 1 Fac. i. cap. 25. ſet, 23. this laſt- 
mentioned act is continued, with this further addition, 
& Fhat all perſons, to whom the overſeers of the poor 
hall, according to this act, bind any children apprentices, 
may take and receive and keep them as apprentices ; any 
former ſtatute to the contrary notwithſtanding.” 

\* Tt hath been held, that by the faid ftatute 5 £172. the 
juſtices of the peace might bind a poor perſon to huſbandry 
againlt the conſent of his maſter ; but that neither by that 
tatute, nor the ſtatute 43 £/z. which :mpowers the 
churchwardens, &c. to raiſe a ftock of money, by way 
_ of afleffinent on the pariſh, for that purpoſe, they could 
impoſe an apprentice on a tradeſman againſt his conſent, 
but muſt aſſeſs and raiſe money to bind him out. Raym. 
65, 177. 1 Sid. 99. 1 Lev. 84. 
cont, Carth. 94. Comb. 165. 3 Mod. 269. 1 Show. 76. 

As by the ſtat. 5 Eliz. the juſtices .of peace have a 
power of impoſing an apprentice on a maſter, in conſe- 
quence thereof an indi@ment lies for diſobedience to their 
orders, either in not receiving, or receiving and after 
turning of, or not providing for ſuch apprentice ; for 
/ tho? an at of parliament preſcribes an eafier way of pro- 
\ ceeding by complaint, yet that does not chckele the re- 
medy by indiftment. 6 4d. 163. 1 Salk, 381. 

*he juſtices of peace may diſcharge an apprentice not 
only on the default of: the maſter, but alſo on his own 
_ default; but it hath been holden, that their juriſdiftion 
| herein extends only to ſuch apprentices as were bound to 
trades within the ftatute, and were compellable by them 
to ſerve ; for that in ſuch caſe it is but reaſonable that the 
contra&ts, which were made by their authority, ſhould be 
diffolved by the ſame power, but that they cannot diſ- 
charge any voluntary agreements made between the par- 
ties. Skin. 108. ad. 139+ 2 Salk. 471. 

Therefore where an order of ſeſſions was made to dif- 
charge a ſurgeon's apprentice from his maſter, for not in-. 
ftructing him in the art of ſurgery ; but the maſter - bein 
a mountebank kept the 
ftage ; the order was quaſhed for want of juriſdiction in 
the juſtices, becauſe a ſurgeon is not one of the trades 
mentioned in the 5 Eliz. and here it was held, that the 
juſtices have power only over ſuch apprentices who are 
| $4" to the trades therein named, and' not over appren- 
tices to other trades. Carth, 366. 5 Med. 1 3 2 
Salk. 471» | 

' And vet it hath been reſolved, that the juftices may 
not only diſcharge a merchant's apprentice, (which has been 
agreed not to be a trade within the ſtatute 5 E:z, ) but 

Iſo oblige the niaſter to refund part of the money which 
he had with him ; and this dodtrine of refunding ſeems 
to be now eſtabliſhed, as founded on great reaſon, tho? 
not expreſsly mentioned in the act ; for the juſtices being 
authorized to diſcharge according to their diſcretions, 


where the end of the apprenticeſhip cannot be attained | 


1 Vent. 325.8. P. | 


—- 


'1 Salk. 67. 


O—_ 


— ed ti 


with one perſon, it is but juſtice the maſter ſhould re. 
turn part of the money he has received with his appreq.. | 
tice, to place him out with a new maſter. x1 Sand, 314 
Skin, 108. Fe ot, 
The order of diſcharge muſt be under the hands anq 


ſeals of the juſtices, according to the expreſs appointment 


of the ſtatute; but it is ſai , that in a certiorart to je. 
| move ''the order, it is ſufficient in the return to take 
notice of- the order ſo made ; for it is not neceflary to cer. 
tify the diſcharge itſelf. x Sand. 316. Carth, 199 
Comb. 344. : 

It hath been held, that an order on the maſter to return 
money 1s good, tho? it is not averred that he had any with 


; Exprelsly alledged ; and in this caſe the court ſeemed ta 
| be of opinion, that the juſtices had jurifdiftion as to 
. difcharging and obliging the maſter to refund, as well in 
| other trades as thoſe mentioned in the ſtatute ; and that 
the juſtices are not obliged in their orders to ſet forth all 
the ſteps they take in their proceeding, there being no- 
| thing in the act which makes it neceſlary, and that there 
was a known and eſtabliſhed diſtintion between orders 
$ ED IEs Trin, 7 Geo. 2, in B. R, The King y, 

mes. : 


make an original order of diſcharge ; but that, accordin 

to the ftatute, the parties ought firſt to apply: themſelves 
to a juſtice of -peace; and it he cannot compound the 
matter, then he 1s to bind the maſter- to appear at the 
next ſeſſions ; but it hath been ruled of late, [ſee the pre- 
ceding cafe] and it ſeems now eſtabliſhed, that an order 


application to the juſtice is only diſcretionary, 
316. Carth. 198. 1 Salk. 68. 5 Mad. 138. 

If the maſter, being bound to anſwer at the ſeflions, 
does not appear, it 1s a forfeiture of his recognizance; 
but yet at the ſame time the juſtices may proceed to make 
an order againſt him. 1 Salk. of 

An order reciting, that Joſeph Higgin was bound out 
by indenture, as the ftatute requires, to Fobn Parks, and 
| being lame, and having the King's evil, and in the opinion 
| of ſurgeons incurable; therefore the juſtices diſcharged 
; the maſter from his apprentice, It was moved to confirm 


1 Sand, 


| of the binding, -which was, the ſervice of his apprentice; 
but it was anſwered, that the ſtatute only impowers the 
Juſtices to diſcharge for miſbebaviour and not for ſickneſs, 


_ | and quaſhed by the court ; for the maſter takes the ap- 


prentice for better and worſe, and is to provide for him 
in ſickneſs and in health. Strange 99. Trin. 4 Ges. 1. 
| An apprentice was diſcharged, the maſter having »ſed 
him unkindly, and _— to provide for and entertain 
him : but by the court, This is not a good ground for the 
diſcharge ; for there is a power to oblige the maſter to re- 
ceive and entertain the apprentice, and. uſing him unkindly 
is too looſe. Strange 1014. | 

Stat. 20 Geo, 2. c. T9. ſe. 3. It ſhall be lawful for 


cation by any apprentice put out by the pariſh, or any 
other apprentice, upon whoſe binding out no larger a ſum 


mifuſage, refuſal of Wy proviſion, cruelty, or other 


tl treatment of or towards ſuch apprentice, by his or her 
maſter-or miſtreſs, to- ſummon ſuch maſter or miſtreſs to 


appear before ſuck juſtices at a reaſonable time to be 
named 1n ſuch ſummons; and ſuch juſtices ſhall and: may 
examine into the matter of ſuch complaint ; and upon 


ther the maſter or miſtreſs be preſent or not, if ſervice 
of the ſummons, be alſo, upon oath, proved) the ſaid 
juſtices may d:ſcharge ſuch apprentice, by warrant or cer- 
tificate, under their hands and ſeals ; for which warrant or 
certificate no fees ſhall be paid. 

Se. 4. And ſuch juſtices, upon application. or com- 
plaint made, upon oath, by any maſter or miſtreſs, 2- 
eainſt ſuch apprentice, touching or concerning any mil- 
demeanour, miſcarriage, or ill behaviour, in fuch his or 


her ſervice (which oath ſuch juſtices are hereby impow- 
ere 


any two or more juſtices, upon any complaint or appli- 


the apprentice ; for the order being to return money, is 
| as neceflary a proof of the receipt of 'it, 4s if it had been 


It hath formerly been held, that the ſeffions cannot 


on an original application is good, and that the previous 


| the order, becauſe the maſter cannot now have the end 


- <=, 


. g | than: five pounds were paid, touching or concerning any 
4" Wy for a tombler on the Fn? S g any 


proof thereof made upon oath, to their ſatisfaftion, (whe- 
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ſame, and to puniſh the offender by commitment to the 
houſe of. correction, there to remain and be corrected, 
and held to hard labour for a reaſonable time, not exceed- 
ins one kalendar month, or otherwiſe by diſcharging 
ſuch apprentice, In manner and form before mentioned. 

$22. 5. Perſons aggrieved by ſuch determination, or- 
der, or warrant of fuch juſtice or Juſtices as aforeſaid 
'{ave and except any order of commitment) he, ſhe, or 
they may appeal to the next general quarter ſeſſions of 
the peace to be held for the county, riding, liberty, city, 
town corporate, or place where ſuch determination or 
order ſhill be made ; which ſaid next general quarter ſeſ- 
ſions is hereby impowered to hear and finally determine 
the ſame, and to give and award ſuch coſts to any of the 
reſpective perſons appellant or reſpondent, as the ſaid 
ſeſſions ſball judge reaſonable, not exceeding forty ſhil- 
lings ; the ſame to be levied by diſtreſs and ſale, in man- 
ncr before mentioned, 

$24. 6. And no certiorari ſhall iſſue or be iſſ1able to 
remove any proceedings whatſoever, had in purſuance of 
this at, into any of his majeſty's courts of record at 


ILeftminſter, 


3. Tho may take, and are compellable to receive and pr- 


vide for apprentices ; of refunding the money given 


with them, and delivering up their indentures. 


Stat. 5 £liz. cap. 4. ſe. 25. Every perſon being an 
houſholder, and having and uſing half a plough-land in 
tillage, may take any apprentice above the age of ten 
years, and under eighteen, to ſerve in huſb .ndry till 
twenty-one at the leaſt, or til] twenty-four, as the parties 
Can Agree. 

S$:7, 26, Every perſon being an houſholder, and 24 
years old at leaft, dwelling in any city or town corporate, 


_ and exerciſing any art, miſtery, or manual occupation 


there, may retain the ſon of any treeman, not occupying 
huſbandry, nor being a labourer, and inhabiting in the 


fame, or in any other city or town corporate, to ſerve 


and be bound as an apprentice aſter the cuſtom and order 
of the city of London, for ſeven years at leaft, fo as ſuch 
apprenticeſhip do not expire before the apprentice ſhall be 
24 years of age, | 

Sef?. 27. But no perſon dwelling in any city or town 
corporate, being a merchant, mercer, draper, goldſmith, 


| tronmonger, imbroiderer, or clothier, ſhall take any ap- 
| prentice, except he is his ſon, or elſe that the father and 


mother of ſuch apprentice ſhall have an eſtate of inheri- 
tance or freehold of forty ſhillings a year, to be certified 
under the hands and ſeals of three juſtices where the lands 
lie, to the mayor of that city or town corporate, and to 
be inrolled among the records there. | 
Se&t, 28. Every perſon being an bouſholder, and 24. 
pn old at the leaſt, and not occupying huſbandry, nor 
eing a labourer, dwelling in any market town not cor- 
porate, and exerciſing any art, miſtery, or manual occu- 


| Pation, may have to apprentice the child or children of 


any other artificer, not occupying huſbandry, nor being a 
labourer, inhabiting the ſame or any other ſuch market 
town in the ſame ſhire. | 

Se. 29. But no perſon dwelling in any ſuch market 
town, being a merchant, mercer, draper, goldſmith, 
ironmonger, or clothier, ſhall take any apprentice except 
he be his ſon, or elſe that his father and mother ſhall 
have an eftate of inheritance or freehold of three pounds, 
to be certified under the hands and ſeals of three juſtices. 


of the ſhire where the lands lie, to the head officer of ſuch 


market-town where ſuch apprentice ſhall be taken, there 
to be inrolled for a record. 

Se. 3o. Any perſon uſing the art of a ſmith, wheel- 
wright, plough-wright, mijl-wright, carpenter, rough 
malon, plaiſterer, fawyer, lime-burner, brick-maker, 
bricklayer, tyler, flater, helier, tyle-maker, linen weaver, 
turner, cooper, miller, earthen potter, woollen weaver, 


weaving houſhold cloth only, fuller, otherwiſe called 


tucker or walker, burner of oar and wood aſhes, thatcher, 


or yonglers whereſoever he ſhall dwell, may take the ſon 
: OL, . ; 


ered to adminiſter) to hear, examine, and determitic the ſ 


APE 

- any perſon as apprentice, albeit his parents have ns 
and, | ; | 

By the 8 & 9 IF. 3. cap. 30. reciting, That whereas by 
an act made in the 43 Ez. itis among other things enacted, 
That jt ſhall be lawful for the churchwardens and over- 
ſeers of the poor of any pariſh, or the greater part of 
them, by the aſſent of two juſtices of the peace, whereof 
one to be of the quorum, to bind- poor children appren- 
tices where they ſhall ſee convenient ; but there being 
doubts, whether the perſons, to whom ſuch children are 
to be bound, ares compellable to receive ſuch children as 
apprentices, that law hath failed of its due execution ; 
therefore it is enacted and declared, + "That where any 
poor children ſhall be appointed to be bound apprentices 
purſuant to the ſaid act, the perſon or perfons, to whom 
they are ſo appointed to be bound, ſhall receive and- pro- 
vide for them, according to the indenture figned ang 
confirmed by the two juſtices of the peace, and alfo ex- 
ecute the other part of the ſaid indentures; and it he or 
ſhe ſhall refuſe ſo to do, oath being thereof made by one 
of the churchwardens or overſzers of the poor, before 
any two of the jultices of the peace for the county, li» 
berty or. riding, he or ſhe ſhall for every ſuch oftence, 
forteit the ſum of 101. to be levied by diſtreſs ; the fame 
to be applied to the uſe of the poor of that pariſh or place 
where ſuch oftence was committed z ſaving always to the 
perſon to whom any poor chiid ſhall be appointed to be 
an apprentice as aforeſaid, if he or {he ſhall think them- 
ſelves aggrieved thereby, his or her 'appeal to the next 
general or quarter ſeſſions of the peace for that county or 
riding, whoſe order therein ſhall be fina!, and conclude all 
parties.” j "3 Ns | 

Tho! by the ſtatute 8 & g 77. 3. the maſter is bound 
under the penalty of 1ol. to keep an apprentice bound to 
him purſuant to the ftatute 43 Eliz. yet it two juſtices 
bind a poor girl to a merchant, and he appeals to the ſef- 


& 


ſions, where the order is reverſed, it being thought unfit 


to compel a merchant to take an apprentice; the court 
of King's Bench, on removing the order before them, 
may conhrm the order of fefhions, (as they did in this 
caſe); for the ſtatute having given an appeal to the fel- 
ſions, they are made thereby proper judges, whether the 
perſon be a proper perſon to impoſe an apprentice on vr 
not. 2 Salk. 491. WL 

The churchwardens and overſeers need not aver, that 
the parents were not able to maintain the child, for they 
have a diſcretionary power by the ſtatute, of determining 
that. Comb. 289. | ; 

By the ſtat. 7 Jac. 1. cap. 3. ſed. 2. it is enated, 
that money given to be continually employed to put out 
poor children apprentices, ſhall be employed in corporate - 
towns by the corporations, and in other places by the 
parſon or vicar, together with the conſtables, church- 
wardens, and overſeers of the poor, or the moſt part of 
them ; who ſha}l have the nomination and placing of ſuch 
apprentices ; and if they ſhal] wilfully forbear or refuſe 
to employ the ſame according}y, they ſhall forfeit five 
marks each of them ſo making default, to be divided be- 
twixt the poor of the pariſh and the proſecutor. 

Sed. 3. The party receiving money with ſuch an appren- 


| tice ſhall give ſecurity by obligation, to repay it at the end 


of 7 years next enſuing the date of the ſaid obligation, 
or within three months next after the end of the ſaid 
ſeven years; and if ſuch apprentice ſhall die within the 
ſeven years, then within one year after his death; and if 
the maiter, miſtreſs, or dame, happen to die within the 
ſeven years, then within one year after their death, fo as 
the money may be employed in placing the apprentice 
with ſome other of the ſame trade, to ſerve out his time, 
at the diſcretion of the parties truſted as aforeſaid, 

Se. 4. The money lo given ſhall be employed within 
three months after the receipt thereof; and if there thall 
not be apt perſons found to be apprentices in the places 
where it is given, it ſhall be employed in the pariſhes 
next adjoining by the parties that are truſted with it, in 
the places where it was ſo given, and there alſo bond ſhall 
be taken, as is before declared. WP 
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 ftructing him in the art of ſurgery ; but the maſter -bein 
a mountebank kept the apprentice for a tambler on the 
ſtage; the order was qu 
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and enrolled by the clerk of the peace, or town clerk, | with one perſon, it is but juſtice the maſter ſhould re. 


amongft the records that he keepeth, ſhall be a ſufficient 
diſcharge for the faid apprentice againſt his maſter, his ex- 
ecutors and adminiſtrators, the indenture of . the faid ap- 


prenticehood, or any law or cuſtom to the contrary not- | 


withſtanding ; and if the default ſha}l be found to'be in the 
apprentice, then the ſaid juſtices, or the faid mayor, or 
other head officer, with the adliſtance aforeſaid; ſhall cauſe 
fuch due correction and puniſhment to be miniſtred unto 
him, as by their wiſdoin ard difcretion ſhall be thought 
meet.” | 0-1 

Se. 36. * Provided, That no perſon ſhall by force or 
eclour of this ſtatute, be bounden to'enter into any ap- 
prenticeſhip, other than fuch as be under the age of twen- 
ty-one years.” ; LR | uy 

By the ftatute 43 Flix. cap. 2. ſet. 5. it is enafted, 
« "That it ſhall be lawful for the churchwardens and 
overſcers of the poor, or the greater part of them, by the 
affent of any two juſtices of the peace, to bind poor chil- 
dren apprentices, where they ſhall ſee convenient, *till 
fuch man child ſhall come to the age of twenty-four 
years, and ſuch worman "child to the age of twenty-one 
years, or the time of their marriage ; the fame to be as 
effectual to all purpoſes, as if fuch child were of' full age, 


and by indenture of covenarit bound him or herſelf.” 
By the ftatute 1 Fac. i. cap. 25, ſed; 23. this laſt-. 


mentioned act is continued, with this further addition, 
& Fhat all perſons, to whom the overſeers of the poor 
ſhall, according to this act, bind any children apprentices, 
may take and receive and keep them as apprentices ; any 
former ſtatute to the contrary notwithſtanding.” | 

** Tt hath been held, that by the faid ftatute'5 Elrz. the 


| Juſtices of the peace might bind a poor perſon to huſbandry 


againlt the conſent of his maſter ; but that neither by that 
ſtatute, nor the ſtatute 43 £/z. which impowers the 
churchwardens, &c. to raife a ftock of money, by way 
of afleffment on the pariſh, for that purpoſe, they could 
impoſe an apprentice on a tradeſman againſt his conſent, 
but muſt aſſeſs and raiſe money to bind him out. Raym. 
65, 177. 1 Sid. 99. 1 Lev. 84. 1 Vent. 325.8. P. 
cont, Carth. 94. Comb. 165. 3 Mod. 269. 1 Show. 76. 

As by the fat. 5 Eliz. the juſtices .of peace have a 
power of impoſing an apprentice on a maſter, in conſe- 
quence thereof an indiament lies for diſobedience to their 
orders, either in not receiving, or receiving and: after 
turning off, or not providing for ſuch apprentice ; for 


/ tho? an a& of parliament preſcribes an eafier way of pro- 
©" ceeding by complaint, yet that does not exclude the re- 


medy by indictment. 6 Mod. 163. 1 Salk, 381, 

The juſtices of peace may diſcharge an apprentice not 
only on the default of- the maſter, but alſo on his own 
default ; but it hath been holden, that their juriſdiction 
herein extends only to ſuch apprentices as were bound to 
trades within the, Aatite, and were compellable by them 
to ſerve ; for that in ſuch caſe it is but reaſonable that the 
contrads, which were made by their authority, ſhould be 
diffolved by the ſame power, but that they cannot diſ- 
charge any voluntary agreements made between the par- 
: - Mad. 139. 2 Salk. 471. 
Therefore where an order of ſeflions was made to diſ- 
charge a ſurgeon's apprentice from his maſter, for not in-. 


ed for want of juriſdiftion in 
the juſtices, becauſe a furgeon is not one of the trades 
mentioned in the 5 Eliz. ang herc it was held, that the 
juſtices have power only over ſuch _—_— who are 
bound to the trades therein named, and' not over appren- 
tices to other trades. Carth. 366. 5 Med. 138. 2 
Salk, 471- FP Ig 

And vet it hath been reſolved, that the juftices may 
not only diſcharge a merchant'sapprentice, (which has been 
aoreed not to be a trade within the ſtatute 5 Eliz, ) but 
otfo oblige the maſter to refund part of the money which 
he had with him ; and this doctrine of refunding ſeems 
to be now eſtabliſhed, as founded on great reaſon, tho? 
not expreſs]y mentioned in the a&t ; for the juſtices being 
authorized to diſcharge | x9u7 to their difcretions, 


where the end of the apprenticeſhip cannot be attained 


| her ſervice (which oath ſuch juſtices are hereby impow- 
| ere 
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turn port of the money he has received with his appreq. 
tice, to place him out with a new maſter. x Sand, 314, 
1 Salk. 67. Shin. 108. IT ER 

The order of diſcharge muſt be under the hands ang 


of the ſtatute; but it is ſaid, that in a certiorari to je. 
| move the order, it is ſufficient in the return to take 
- Notice of- the order ſo made ; for it is not neceflary to cer. 
| tify. the diſcharge itſelf, x Sand. 316. Carth, 199, 
. Comb. 344. | | 

| It hath been held, that an order on the maſter to return 
| money is good, tho! it is- not averred that he had any with 
| the apprentice ; for the order being to return money, is 


| as neceflary a proof of the receipt of 'it; 4s if it had been 


; expreſsly alledged; and in this caſe the eourt ſeemed ta 
| be of opinion, that the juſtices had jurifdiftion as to 
 difeharging and obliging the maſter to refund, as well in 
| other trades as thoſe mentioned' in the ſtatute; and that 
| the juſtices are not obliged in their orders to ſet forth all 
| the ſteps they take in their proceeding, there being no- 
thing in the act which makes it neesſiey, and that there 
was a known and eſtabliſhed diftintion between orders 
and convictions. Trim, 7 Geo. 2. in B. R. The King v, 
Amtes. | | | 
It hath formerly been held, that the ſeffions cannot 
make an original order of diſcharge ; but that, accordin 
to the ffatute, the parties ought firſt to apply: themſelyes 
to' a juſtice of -peace; and it he cannot compound the 
matter, then he is to bind the maſter- to appear at the 
next ſeffions ; but it hath been ruled of late, | ſee the pre- 
ceding caſe] and it ſeems now eſtabliſhed, that an order 
on an original application is good, and that the previous 
application to the juſtice is only diſcretionary, r Sand; 
316. Carth. x98. 1 Salk. 68. 5 Mod. 138. 

If the maſter, being bound to anſwer at the ſeflions, 
does not appear, it 1s a forfeiture of his recognizance; 
but yet at the ſame time the juſtices may proceed to make 
| an order againſt him. -1 Salk. 67, te 

An order reciting, that Foſeph Higgin was bound out 
by indenture, as (the ftatute requires, to Fohn Parks, and 
being lame, and having the King's evil, and in the opinion 
of ſurgeons incurable; therefore the juſtices diſcharged 
the maſter from his apprentice. It was moved to confirm 
| the order, becauſe the maſter cannot now have the end 
of the binding, -which was, the ſervice of his apprentice; 
but it was anſwered, that the ſtatute 'only impowers the 
juſtices to diſcharge for miſbebaviour and not for ſickneſs, 


prentice for better and worſe, and is to provide for him 
in ſickneſs and in health. Strange 99. Trin. 4 Geo. 1. 
| An apprentice was diſcharged, the maſter having »ſed 
him unkindly, and nmg to provide for and entertain 
him : but by the court, This is not a good ground for the 
diſcharge ; for there is a power to oblige the maſter to re- 
ceive and entertain the apprentice, and uſing him unkindly 
is too looſe. Strange 1014. Far 

| Stat. 20 Geo. 2., c. T9. ſed?, 3. It ſhall be lawful for 


cation by any apprentice put out by the pariſh, or any 
other apprentice, upon Whoſe binding out no larger a ſum 


g | than:-five pounds were, paid, touching or concerning any 


 miſuſage, refuſal of neceſſary proviſion, cruelty, or other 
tÞ treatment of or towards Ge apprentice, by his or her 
| maſter-or miſtreſs, to- ſummon ſuch maſter or miſtreſsto 
| appear before ſuch juſtices at a reaſonable time to be 
 named'in ſuch fſammons;; and-ſuch juſtices ſhall and: may 


ther the maſter or miſtreſs be preſent or not, if ſervice 
of the ſummons, be alſo, upon: oath, proved) the faid. 
juſtices may d:ſcharge ſuch apprentice, by warrant or cer- 
tificate under.their hands as | ſeals; for which warrant or 
certificate no fees ſhall be paid. | 

Se, 4. And ſuch juſtices, upon application or com- 


plaint made, upon oath, by any maſter-or miſtreſs, 2+ 


| na ſuch apprentice, touching or —_— any miſ- 
emeanour, miſcarriage, or ill behaviour, in fuch his or 


any two or more juſtices, upon any complaint or appli-. 


examine into the' matter of ſuch-complaint; and upon . 
proof thereof made upon oath, to their ſatisfaftion, (whe- 


ſeals of the juſtices, according to the expreſs appointment 


| and quaſhed by the court ; for the maſter takes the ap- 


cu 
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ered to adminiſter) to hear, examine, and determitic the | 


ſame, and to puniſh the offender by commitment to the 
houſe of correction, there to remain and be corrected, 
and held to hard labour for a reaſonable time, not exceed- 
ing one kalendar month, or otherwiſe by diſcharging 
tuch apprentice, in manner and form before mentioned. 
Se. 5. Perſons aggrieved by ſuch determination, or- 
der, or warrant of fuch juſtice or Juſtices as aforeſaid 
'{ave and except any order of commitment) he, ſhe, or 
they may appeal to the next general quarter ſeſſions of 
the peace to be held for the county, riding, liberty, city, 
town corporate, or place where ſuch determination or 
order ſhill be made ; which ſaid next general quarter feſ- 
ſions is hereby impowered to hear and finally determine 


the ſame, and to give and award ſuch coſts to any of the 


reſpe&ive perſons appellant or reſpondent, as the ſaid 
ſeſſions ſball judge reaſonable, not exceeding forty ſhil- 
lings ; the ſame to be levied by diſtreſs and ſale, in man- 
ncr before mentioned, | | 

| $28. 6. And no certiorari ſhall iſſue or be iſſuable to 
remove any proceedings whatſoever, had in purſuance of 
this aR, into any of his majeſty's courts of record at 


Wftmin}ter, 


3. Tho may take, and are compellable to recetve and pro- 
vide for apprentices ; of refunding the money gtven 
with them, and delivering up their indentures. 


Stat. 5 £liz. cap. 4. ſet. 25. Every perſon being an 
houſholder, and having and uſing half a plough-land in 
_ tillage, may take any apprentice above the age of ten 
years, and under eighteen, to ſerve in huſb.ndry till 
twenty-one at the leaſt, or till twenty-four, as the parties 
Can Agree. | | 

S$:7, 26, Evety perſon being an houſholder, and 24. 
years old at leaſt, dwelling in any city or town corporate, 
_ and exerciſing any art, miſtery, or manual occupation 
there, may retain the ſon of any freeman, not occupying 
huſbandry, nor being a labourer, and inhabiting in the 
ſame, or in any other city or town corporate, to ſerve 
and be bound as an apprentice aſter the cuſtom and order 
of the city. of London, for ſeven years at leaſt, ſo as ſuch 
apprenticeſhip do not expire before the apprentice ſhall be 
24 years of age. | | _rnte 

 Vedt, 27. But no perſon dwelling in any city or town 
_ corporate, being a merchant, mercer, draper, goldſmith, 
ironmonger, 3, Safin or clothier, ſhall take any ap- 
prentice, except he is his ſon, or elſe that the father and 
mother of ſuch apprentice ſhall have an eſtate of inheri- 
tance or freehold of forty ſhillings a year, to be certified 
| under the hands and ſeals of three juſtices where the lands 
lie, to the mayor of that city or town corporate, and to 
be inrolled among the records there. 


# 


Se, 28. Every perſon being an bouſholder, and 24 


| Tous old at the leaſt, and not occupying huſbandry, nor 
eing a labourer, dwelling in any market town not cor- 
porate, and exerciſing any art, miſtery, or manual occu- 


pation, may have to apprentice the child or children of 


-any other artificer, not occupying huſbandry, nor being a 


labourer, inhabiting the ſame or any other ſuch market 


town in the ſame ſhire. 
Se. 29. But no perſon dwelling in any ſuch market 
town, being a merchant, mercer, draper, gold{mith, 


-lronmonger, or clothier, ſhall take any apprentice except 


he be his ſon, or elſe that his father and mother ſhall 
have an eſtate of inheritance or freehold of three pounds, 
to be certified under the hands and ſeals of three juſtices 
- of the ſhire where-the lands lie, to the head officer of ſuch 
market-town where ſuch apprentice ſhall be taken, there 
to be inrolled for a record. | 
Set. 3o. Any perſon uſing the art of a ſmith, wheel- 
veg, plough-wright, mill-wright, carpenter, rough 
maſon, plaiſterer, fawyer, lime-burner, | brick-maker, 
bricklayer, tyler, flater, helier, tyle-maker, linen weaver, 
turner, cooper, miller, earthen potter, woollen weaver, 
weaving houſhold cloth only, fuller, otherwiſe called 
tucker or walker, burner of oar and wood aſhes, thatcher, 


or Ringler, Whereſoever he ſhall dwell, may take the fon 
: OL, . " ; | 


1 


| 
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of any perſoni as apprentice, albeit his paretits have ns 
land, 


By the 8 & 9 IF. 3. cap. 30. reciting, That whereas by 


-an act made in the 4.3 Ez. itis among other things enaQed, 


'That jt ſhall be lawful for the churchwardens and over- 


| ſeers of the poor of any pariſh, or the greater part of 


them, by the aſſent of two juſtices of the peace, whereof 
one to be of the guorum, to bind: poor children appren- 
tices where they ſhall ſee convenient z but there being 
doubts, whether the perſons, to whom ſuch children are 
to be bound, are compellable to receive ſuch children as 
apprentices, that law hath failed of its due execution ; 
therefore it is enaCted and declared, «+ "That where any 
poor children ſhall be appointed to be bound apprentices 
purſuant to the ſaid aC&t, the perſon .or perſons, to whom 
they are ſo appointed to be bound, ſhall receive and pro- 
vide for them, according to the indenture ſigned ang 
confirmed by the two ruflices of the peace, and alſo ex- 
ecute the other part of the ſaid indentures; and it he or 
ſhe ſhall refuſe ſo to do, oath being thereof made by one 


'of the churchwardens or overſzers of the poor, before 


any two of the juſtices of the peace for the county, li- 
berty or. riding, he or ſhe ſhall for every ſuch oftence, 
forfeit the ſum of 101. to be levied by diſtreſs ; the ſame 
to be applied to the uſe of the poor of that pariſh or place 
where ſuch oftence was committed ; ſaving always to the 
perſon to whom any poor chiid ſhall be appointed to be 
an apprentice as aforeſaid, if he or ſhe ſhall think them- 
ſelves aggrieved thereby, his or her 'appeal to the next 
general or quarter ſeſſions of the peace for that county or 
riding, whoſe order therein ſhall be fina!, and conclude all 
parties.” _ * 

Tho” by the ſtatute 8 & g 7/7. 3. the maſter is bound 
under the penalty of 101. to keep an apprentice bound to 
him purſuant to the ſtatute 43 Elz. yet if two juſtices 
bind a poor girl to a merchant, and he appeals to the ſef- 
ſions, where the order is reverſed, it being thought unfit 
to compel a merchant to take an apprentice; the court 


of King's Bench, on removing the order before them, 


may conhrm the order of ſeffions, (as they did in this 
caſe); for the ſtatute having given an appeal to ihe ſel- 
lions, they are made thereby proper judges, whether the 
perſon be a proper perſon to impoſe an apprentice on ur 
not. 2 Salk. 491. ms | | 
The churchwardens and overſeers need not. aver, that _ 
the parents were not able to maintain the child, for they 
have a diſcretionary power by the ſtatute, of determining 
that. Comb. 289. | 
By the ſtat. 7 Jac. 1. cap. 3. ſed. 2. it is enacted, 
that money given to be continually employed to put out 
poor children apprentices, ſhall be employed in corporate 
towns by the corporations, and in other places by the 
parſon or vicar, together with the conſtables, church- 


wardens, and overſeers of the poor, or the moſt part of 


them ; who ſhall have the nomination and placing of ſuch 
apprentices ; and it they ſhall] wilfully forbear or refuſe 
to employ the ſame according}y, they ſhall forfeit five 
marks each of them ſo making default, to be divided be- 
twixt the. poor of the pariſh and the proſecutor. 

Sed. 3. The party receiving money with ſuch an appren- 


| tice ſhall give ſecurity by obligation, to repay it at the end 


of 7 years next enſuing the date of the ſaid obligation, 
or within three months next after the end of the faid 
ſeven years; and if ſuch apprentice ſhall die within the 
ſeven years, then within one year after his death; and if 
the maiter, miſtreſs, or dame, happen to die within the 
ſeven years, then within one year after their death, fo as 
the money may be employed in placing the apprentice 
with ſome other of the ſame trade, to ſerve out his time, 
at the diſcretion of the parties truſted as aforeſaid. | 

$2. 4. The money lo given ſhall be employed within 
three months after the receipt thereof; and if there thall 
not be apt perſons found to be apprentices in the places 
where it is given, it ſhall be employed in the pariſhes 
next adjoining by the parties that are truſted with it, in 
the places where it was ſo given, and there alſo bond ſhall 
be taken, as is before declared. SET 2s 


$9, 
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Set. 5. The choice of apprentices ſhall be out of th? 
pooreſt ſort of children, whoſe parents are leaſt able to 
relieve them ; and no ſuch apprentice ſhall be above the 
age of fifteen years when he or ſhe is firlt bound, : 

Seet. 6. "The parties appointed by this aCt as aforeſaid 
in any town or pariſh not corporate, ſhall yearly, in 
Eafter week, or within one month after Eaſter, account 
before two or more of the next juſtices of the peace. 
And if there be any obligations, or money remaining in 
their hands, they ſhall upon ſuch account (or within ten 
days after) deliver the ſame unto their ſurveyors. 

Sect. 7. If any party ſo truſted ſhall break the truſt re- 
poſed in him, miſemploy the ſame money, or do any thing 
contrary to this act, for which there is not by this act 
any penalty appointed, the lord chancellor or keeper ſhall 
upon the petition of any perſon, award a commiſhon to 

uch as he ſhall think fit, to enquire, hear, and determine 
ſuch offences: And if the commiſſioners ſhall find money 
ſo milſemployed, they ſhall, in places not corporate, have 
power to rate and collect it upon the parties ſo offending, 
or otherwiſe upon the able inhabitants of the city, town, 
or pariſh ſo in defauit, as the ſaid commiſſioners, or the 
greateſt part of them, ſhall think fit, and ſhall return the 
{aid commiſſion, together with the manner of executing 


the ſame, in the Chancery within , three months next | 


after ſuch execution thereof, 

It was ſaid to be uſual in caſe of apprentices, after they 
are out of their tzme, to exhibit a bill to put their maſters 
' to ſue their covenants within a certain time, or «lie to 
deliver up their indentures. Chan. Caſes 70. Hill. 17 & 
18 Car. 2. Baker v. Shelbury. Its | 

Apprentice being ?// uſed, brought his bill ; decreed that 
the maſter deliver up the indentures, and a bound of 1001. 
for his honeſty, and repay part of the money given with 
| the apprentice, with full coſts ; the apprentice having be- 
fore had a verdict in the lord mayor's c urt, and the 
maſter ordered to provide a new a. which he refuſed 
to do. Fin. Rep. 124. Mich. 26 Car, 2. Liikley, widow 

and executrix of Lockley, and David Lockley v. Eldridge. 
\ Bill by a merchant againſt one that was his apprentice, 
for on account of goods and money which he was intruſted 
with, both during hts apprenticeſhip and after, as his fa&or 
and agent; the defendant pleaded the ftatute of limitations 
21 Jac, the plea was allowed good as to the goods, &c. 
' received during his apprenticeſhip, and till he was made 
free, but not » & his apprenticeſhip ended ; ſo ordered to 
anſwer that part of the bill but without coſts. Fiz. Rep. 
370. Trin. 30. Car. 2. Fincham v. Hobbs. 
The matter received with the apprentice 250/. and 


died within two years, the apprentice having for that time. 


been employed only in inferior affairs ; decreed, after 
debts and ſpecialties paid, that the executors repay the 
250/. as a debt due on ſimple contra&t, dedudzing after 
the rate of 20. per ann. for the maintenance of the ap- 
prentice curing the time be lived with his maſter. Fin. 
Rep. 396. Mich. 3o Car. 2. Soam v, Bowden and Eyles. 
A. placed his ſon clerk to an attorney, and gave with 
him 120/. the maſter agrees to return 60/. of the money, 
if the maſter died within a year; the maſter was /ic> at 


| 


the time, and of that ſickneſs died within three weeks. 


"Fefferies C. decreed 100 guineas to be paid back to 4. 
ern. Rep. 460. pl. 437. Newton v. Rouſe. | 
Indentures of apprenticeſhip were decreed in the mayor's 
court of London, whither the cauſe was ſent back out of 
Chancery, to be deliver'd up, becauſe not inrolP'd, tho* the 
uon-inrollment was at the inſtance of the mather, which could 
not excuſe the maſter, who had covenanted to inroll the 
indentures ; and altho' the apprentice was bound for 
| years, yet he covenanted to make him free at the end of 
five years. 2 Fern. 492. pl. 443. Hill. 1704. Stephenſon 
Yo Houlditch. 

A. puts his ſon apprentice to B. and gives 1000). bond 
fer bis fidelity, and at the ſame time B. covenants with A. 
to ſee the ——_— make up his caſh once a month at leaſt, 
Per IWWright K. the meaning is, that B. not only ſee the 
figures right, but the caſh effectually made up, ſo that 
B*s pretence that the apprentice had inſerted bank-notes, 
c. as remaining, when he had diſpoſed of them, is no 
excuſe, and the bond and covenant are as one agreement, 


APP 


that the plaintiff #. would be anſwerable monthly, pra. 
vided accounts were taken monthly, and would be ljal/ 
but for one month's imbezilment, and decreed to A, to* 
anſwer no more than B. proved imbeziled in the fir 
month, when the imbezilment began, 2 Vern, 518, 
pl. 468, Montague, executor of Ewer v. Tidcombe and 
Hoſrings, 

An apothecary turned away his apprentice for negligenc 
and ne» ancomnaa oy to his charge ab the oo Gems 
the maſter to refund 30O!. of the money he had with him, 
and the rather,. becauſe the indentures were not inrolled, 
ſo as the matter was not properly cognizable before the 
chamberlain of London. 2 Vern. 64. p/. 57. Trin. 1688, 
Thirman v. Abell. 

A bond of 5ol. given by one apprentice to another ap. 
prentice for money avon at play, decreed to be delivered up. 


2 Vern. Rep. 291. pl. 281. Trin. 1693. Wodroff v, 


Farnham, 


4. Of ſetting up a trade ; the neceſſity of ſerving an ap. 
Þrenticeſhip, and what trades are prohubited to be fil. 
lowed within the meaning of the ſtatute 5 Eliz, and 


alſo the offence and puniſhment of following a trad 
withort being qualified. 


At Common law, every perſon might follow what 
lawful trade he plealed; which being inconvenient in 
many inſtances, and a detriment to the publick, in per- 
mitting perſons to exerciſe trades in which they had little 
or no {kill or experience ; to prevent which miſchief, and 
the better to train up and enure perſons to labour and 
induſtry from their youth, and thereby make them more 
ſkilful and expert, the following ſtatute was made. 
11 Co. 53, 2 Bulft. 191. Skin, 133. 1 Sand. 312. 

It is enated by the 5 Elrz. cap. 4. i, 31. © That 
it ſhall not be lawful to any perſon or perſons, other than 
ſuch as now do lawfully uſe or exerciſe any art, miſtery 
or manual occupation, to ſet up, occupy, uſe or exerciſe 
any craft, miſtery or occupation, now uſed or occupied 
within the realm of England or Ha es, except he ſhall 
have been brought up therein ſeven years, at the leaſt, as 
an apprentice, in manner and form aboveſaid ; nor to ſet 
any perſon on work in ſuch miſtery, art or occupation, 
being not a workman at this d:y, except he ſhall have been 
apprentice, as is aforeſaid ; or elſe having ſerved as an ap- 
prentice, as is aforeſaid, ſhall or will become a journey- 
man, or hired by the year ; upon pain that every perſon 
willingly offending, or doing the contrary, ſhall forfeit 
and loſe for every default foity ſhillings for every 
month.” _ 

It hath been ruled, that there are many trades within 
the | ani words and equity of this act, beſides thoſe 
which are particularly enumerated therein ; yet it ſeems 
agreed, and hath frequently been adjudged, that in every 
indictment, &c. it muſt be alledged, that it was a trade 
at the time of making the ſtatute, for the words thereof 
are, any craft, miſtery or occupation, now uſed, &c. from 
whence it ſeems to follow, that a new manufaQuure, 
which to all other purpoſes may be called a trade, is yet 
not a trade within this ſtatute, 2 Salk. 611. Palm.. 528. 
I Sid. 175. | | | 

Alfo it ſeems agreed, that the act only extends to ſuch 
trades as imply miſtery and craft, and require ſkill and 
experience ; that therefore merchants, huſbandmen, gar- 
deners, ©&c. are not within the ſtatute ; and on this foun- 
dation it hath been held, that a hemp-drefler is not within 
the ſtatute, as not requiring much learning or ſkill, and 
being what every huſbandman doth uſe for his neceſſary | 
occaſions. 8 Co. 130. 2 Bulſt,. 190. Cro. Car. 499. 

It is ſaid in 2 Bulft. 186. to have been adjudged, that 
an upholſter is not a trade within the ſtatute, as not Ic- 
quiring ſkill ; but this hath been contradited by a later 
reſolution, [2 Lev. 243.] wherein it is ſaid to have been 
reſolved, that a barber and taylor were trades within the 
ſtatute, | 

Alfo it is faid in 2 Bula, 190. that a pippin-monger 
is not within the ſtatute, becauſe there is no miſtery in 
buying of apples, and all his kill is in ſo laying his apples 


as to keep them from rotting ; but this likewiſe Ros ors 


APP 


Joubted in a late caſe, [2 Lev. 206.] where it was de- 
bated, whether the uſing of the trade of a coſtermonger 


or fruiterer be within the ſtatute ; but there is no relo- 


ik clearly agreed, that the following the common 
trade of a brewer, baker, or cook, is within the ſtatute, 
_ as unſkilfulneſs herein may be very prejudicial to the lives 
and healths of his majeſty's ſubjects ; but it is at the ſame 
time agreed, that the exerciſing of any of theſe trades in 
a man's own houſe or family, or in a private perſon's 
houſe, is not within the reſtraint of the ſtatute. 11. 'Co, 
54. @. Cro, Car. 499. Hb. 183, 211. Advr 886. 
8 Cn, 129. Palm. 542. Lit. Rep. 251. Briag. 141. 
On motion to quaſh an indictment for uſing the trade 
of a fellmonger, it was urged, that this was a bulineſs 
which required no ſkill, but that it was only to pull the 
wooll ſrom the ſkin, but per Helt Ch. Juſtice ; If in the 
indictment it be averred to be a trade at the time of ma- 
Lino the atute, we will not quaſh it ; for whether it was 
A trade then or no, or whether any ſkill be requiſite to the 
exerciſe of it, is a matter of fact proper for the trial of a 
jury. 2 Salk. 611. | | 
So the court refuſed to quaſh an inditment for uſing 
the trade of a ſeamſtreſs, not having ſerved as apprentice ; 
becauſe it was ſet forth in the indictment to be a trade in 
England at the time of making the act ; ſo that if this trade 
of a ſeamſtreſs be not within the act, defendant will have 
the advantage of it on the trial. 2 Salk. br1, 
* But it is ſaid, that the court had quaſhed an indict- 
- ment for following the trade of a merchant taylor, be- 
cauſe they did not know what was meant by it, and it 
ſeemed to them nonſenſe and unintelligible. 2 Salk. 611. 
It ſeems agreed, that the following a trade within the 
ſtatute, muſt be ſuch whereby the party gets his livelihood ; 
and that therefore the uſing of the trade of a brewer, 
baker, cook, taylor, &c. in one's own houſe, or in the 
private family of another, without any reward, is not 
wichin the ſtatute, 11 Co, 54 #76. 183. | 
But in an action for uſing the trade of a clothier, not 
having been apprentice to that trade ; where by ſpecial 
verdi it was found, that A. was a Turkey merchant, and 


exported great quantities of Engl cloth into the Levant ; 


and for this purpoſe only he hired ſeveral cloth-workers, 
who had been all apprentices to the ſame trade, and kept 
alſo a maſter workman of that trade to inſpe& their 
work ; and that by thoſe men he made great quantiti-s of 
Engliſh cloth, all which he tranſported ; and that he the 
faid A. kept a dye-houſe, and hired men of that trade to 
dve his own cloths, and no other: Tt was reſolved to be 
within the reſtraint of the ſtatute, tho” the cloth was 
made for his own merchandize only, and tho' made by 
perſons who had been apprentices ; for here they are not 
traders but hirelings, and he is the tradeſman who hath 
all the profit, as A. in this caſe has. Carth. 162. 2 Salk. 
bio. 3 Med. 313. | 

So if a man keeps journeymen ſhoemakers to make 
ſhoes for tranſportation, this is an exerciſing the trade of 
a ſhoemaker within the ſtatute. Carth. 164. 

But it hath been held, that this ſtatute doth not reſtrain 
a man from uſing ſeveral trades, fo as he had been an ap- 
prentice to all ; wherefore it indemnifies all petty chap- 


men in little towns and villages, becauſe their maſters 


kept the ſame mixed trades there before. * Carth. 163. 

If a coachmaker keeps ſervants to make his wheels, 
and workmen to curry his own leather, this is againſt the 

atute, becaule it is he only who receives all the profits 
of the ſeveral trades, and the wheelwright and currier are 
but his ſervants. Carth. 163, 164. 

S0 in a caſe upon this ſtatute, proſecuted by the hor- 
ners company againſt a combmaker in London, for uſing 
the trade of a horner, viz. in preſſing horn for making 
combs, which prefling did not belong to their trade ; and 
this was adjudged a breach of the ſtatute, for a horner is a 
particular trade, and a very ancient company in London, 
Carth, 162. 

It hath been reſolved, that there is no occaſion for any 
actual binding, but that the following a trade for ſeven 
years, 1s a ſufficient qualification within the ftatute. 


AF © 
So where an action was brought on this ſtatute, and 
upon Not guilty pleaded, it appeared that the defendant's 
father kept the ſame trade, and that he the defendant for 


ſeveral years had been employed by his father therein ; 
and it was held, that he might lawfully uſe that trade, 


ſufficient te ſatisfy the ſtatute. Carth. 163. , 

So if a man lives with another, that uſes a trade which 
the other is not qualified for uſing, ſeven years, he may 
ſet up the trade as well as if he had lived with one ncver 
ſo well qualified, Caf. in Law and Eg. 71. 

Alſo it hath been held, that the ſervice need not- be 
in any particular country z and therefore an indictment 
for uſirg the trade of a taylor, not having ſerved an ap- 
prenticeſhip ſeven years, was quaſhed, becauſe only ſaid, 
not having ſerved as an apprentice infra regnum Angl: 


if it were any where it ſuffices. 1 Sa#. 67. 

So it hath been held, that ſerving five ears to a trade 
out of England aud two in England, is ſufficient to ſatisfy 
the ſtatute ; but that there muſt be a ſervice of a full 
time either in England or out of England; and therefore 
ſerving five years in any country, where by the law of 
the country more is not required, will not qualify a man 
to uſe the trade in England. Ca. in Law and Eg. 70. 


brought up in it, ſhall be ſued and proſecuted in the ge- 
neral quarter ſcſhons of the peace, or aſliſes in the ſame 
county. where the offence ſhall be commited, or other- 
wiſe inquired of, heard and determined in the afliſes, or 
general quarter ſeſſions of the peace in the ſame county 


within which it ſhall happen, and not in any wiſe out 
be committed.” 


that it reſtrains not a ſuit in the King's Bench or Exche- 
quer, for ſuch offence happening in the ſame county 
where theſe courts are ſitting ; for the negative words of 
the ſtatute are not, that ſuch ſuits ſhall not be brought 
in any other court, but that they ſhall not be brought in 


any other county z and the prerogative of theſe high courts 
ro. fac.” 


ſhall not be reſtrained without expreſs words. 
178. Hob. 184. 1 Salk. 373. 

But where 'the offence is in a different county, ſuch 
ſuits in theſe, or any other cou. ts out of the proper county, 
ſeem to be within the expreſs words of the ftatute, Hob. 
184, 327. Cro. Fac. 85. : | 

Yet it hath been doubted, whether an aCtion of debt, 
or information in the courts of 1/:/tmin/ter- Hall, were 


ſtatute ; but it ſeems to be now ſettled, in the conftruc- 
tion of the ſtatute 21 Fac, 1. cap. 4. which provides, 


ever, can be brought in any court of /Y2/imin/ter-Hall 
on any penal ſtatute, made before the ſaid ſtatute of 21 
Fac. 1. for any offence therein excepted, for which the 


offence ſhall be committed in the ſame county in which 
the court ſhall ſit. 1 Sid. 303. 1 Keb. 584. 2 Lev. 204. 
1 Salk. 372. 5 Med. 425. | 

But theſe ſtatutes hinder not the removal of any indi&t- 
ment into the King's Bench by certiorari, after which it 


Fon. 193. 7 TENT EL $1 » 
It hath been held, that quarter ſeflions of boroughs 
may receive inditments on the 5 Eliz. as well as thoſe 
of the county at large, in that there 13 no danger of 
oppreſſion, becauſe a certiorari lies. 6 Mod, 220. 1 Salk. 


I7. | 
, The plaintiff, in an ation on this ſla'ute 5 E/:z. 
muſt alledge in his declaration, that the defendant did not 
uſe the ras. at the time of making the ſtatute ; for tho' 
it cannot be preſumed that he did, after ſuch a length of 
time, yet as it is, the ſtatute makes him liable, and ſub- 
jets him to a penalty ; the proſecutor muſt ſhew that be 
has tranſgreſſed the law, and that he is intitled-to- his 


ation. I $14, 302. | bs. (13.536 


It 


for that he had been guaſt an apprentice to it, which was 


aut Walliam ; for it may be he did ſo beyond ſea; and _ 


By the ſtatute 31 Ez. cap. 5. ſer. 7. it is enatted, 2 
© That all ſuits for uſing a trade withuut having been 


where ſuch offence ſhall be committed, or in the leet 
of the ſame county where ſuch offence ſhall happen or 


in the .conftruttion - of this fatute it hack been hell. 
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not to be conſtrued to be out of the meaning of the. 


that no action of debt or information, or other ſuit what-_ 


offender may be proſecuted in the country, unleſs ſuch 
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may be tried there, or in the county by mf prive 1 


yn nn 


Pi 
x os re 1 Lo a 4 WH, ertetr n : — 
Hoon > we Ee oo OE OSS Ls SN I 7—BS 


A-F::F 
It ' has been held, that an indictment againſt two or 
more, for following a joint-trade, without having ſerved a 


ſeven. years apprenticeſhip required by the ſtatute, 1s | 


naught, in that it would be abſurd to charge them jointly, 


becaule the offence of each defendant ariles from the de-' 


fect peculiar to himſelf. xs Rol, Abr, 8. 5 Md. 180. 
1 Salk, 382. 


5. Of aſſigning apprentices, making them free, and how 
to be taken care of if their maſters happen to die, 


The placing out an apprentice to a particular perſon, 
ariſes from an eſteem, and a good opinion of the party to 
whom he is ſo committed ; that he will not only inſtruct 
him in his trade or calling, but will allo be careful of his 
health and ſafety ; and therefore the law has made it ſuch 
a perſonal truſt or confidence, which the maſter caunot 
aſhzn, or transfer over t » another ; he muſt alſo have him 
under his own care and inſp*ion, and cannot fend him 
abroad, tho' under the pretence of improvement ; unleſs 
_ by expreſs agreement, and unleſs the nature of his bu- 
finels requires it, and implies fuch a power as that of a 
merchant-adventurer, ſailor, &c. are ſaid to do; there- 
fore it hath been adjudged, that a ſurgeon ſending his ap- 
prentice a voyage to the Z2/t- Indies, tho' in company with 
other ſurgeons, and the better to inſtruct him 1n the art 
of ſurgery, was a breach of his covenant, whereby he 
bound himſelf to retain, teach, keep and employ the 
ſaid apprentice in his own houle and ſervice, &c, Hob. 
I 24. | 
Tt by the cuſtom of Lond:n, a freeman of Lend:n 
may turn over his apprentice to another maſter, beiny a 
freeman; and ſuch ſecond maſter ſhall have the fame 
benefit of the apprentice's covenants, as ſh-!l the appren- 
tice of the covenants on the fide of the maiter, as if he 
had been originally bound to him. AJarch 3. 1 Keb. 
250. 

But it hath been held, that tho' juſtices of peace have 
a juriſdiftion of diſcharging apprentices, an may bind 
them to other maſters, that they cannot turn them over 


and therefore an order that an apprentice, whoſe maſter | 


was dead, ſhould ſerve the remainder of his time with his 
maſter's widow's ſecond huſband, was quaſhed ; becauſe 
the juſtices have nothing to do about turning over an ap- 
prentice ; and that tho' he applicd to them, that could 
not give them a juriſdiction. C:mb. 324. 

Order returned on a certzorart : It is reſolved by the 
Juſtices at the ſeſſions, where a perſon was bound an ap- 
prentice to Barnes by the pariſh officers, and Barnes had 
aſſigned him to another, that the aſſignment is void, and 
they direfted Barnes to take his apprentice again. But 
by the court ; The ſeſſions had no power to judge of the 
validity of a deed, or to hinder a man fiom aſſigning his 
apprentice ; the covenant to provide for him is well per- 
formed, if the perſon to whom he is bound aſſigns him 
to another to provide for him ; wherefore the order was 
quaſhed. Foley 155. Strange 48. 

\ The juriſdiction of the juſtices extends no farther than 
to compel the maſter to take care of his apprentice ; but 
1n what manner he does it, whether in his own houſe or 
otherwiſe, is nothing to them ; but if the aſſignee of the 
apprentice doth not provide for him, the firſt maſter may 


be compelled to do it, and he may take his remedy over. | 


Seſſ. Ca. vol. 1. 110. | 
Wherever by the cuſtom of any town, borough, &c, 
_ the ſerving an apprenticeſhip intitles the party to his 


freedom, the perſons to admit him refuſing, without ſuf- 


ficient cauſe, may be compelled thereto by mandamus, 
1 Sid. 107. 2 Show. 154. | 

Therefore, whereto a mandamus to the mayor, &c, of 
Oxford, to admit a perſon to be free of that city, who 
had ſerved ſeven years apprenticeſhip ; to which it was 
returned, that he put himſelf apprentice ſeven years ac- 
cording to the cuitom, and that he covenanted to ſerve 
ſeven years, and not to marry within the time, and that 
within the firſt two years he mayried, and fo broke his 
covenant ; and that his maſter accepted of him to ſerve 
for the reſidue of the time, which he did, but not as an 


apprentice, but rather as a journeyman z and tho' it was 


of his freedom; and therefore awarded a 


| Keb, 761, 820. 


ED o 
urged, that by his breach of covenant he loſt his right of 
freedom, yet the court held the contrary ; and that thy” 
an action of covenant might lie, yet that it was no lo 


peremptoy y. 


mandamus to admit him. 1 Lev. gt. 1 Sid, 107, 


| 1 Keb. 458, 470, 659. | 


where a mandamus to the mayor, &c, of Linc}, 
to admit A. to his freedom, he having ſerved an appren. 
ticeſhip there ; and the mayor returned, that A. (being 
a quaker) refuſed to take the uſual oath, according to the 
cuſtom of the ſaid city, but offered to take the tolem 
affirmation ana declaration ; and the court held this (uf. 
hcient to intitle him to his freedom, within the ttatute 
7&8 IV. 3. cap. 34. 5 Md. 402, 

Alſo it is frequent for maſters to bind themſelves to 
make their apprentices free at the end of their time, | 
which they perform according to their covenants. 6 2/14, 
227, 200. by 

It ſeems agreed, that if a man be bound to inſtruct an 
appren.ice in a trade for ſeven years, and the matter dies, 
that the condition is diſpenſed with, being a thing per- 
ſonal ; but if he be bound further, that in the mean time 
he will find him ia meat, drink, and cloathing and other 
neceſlaries, here the death ot the maſter doth not diſpenſe 
with the condition, but his executors ſhall be bound to 
periorm it, as far as they have zflets. 1 $4. 216, x 
1 Lev, 177. | 

But it a perlon is bound apprentice by a juſtice of peace, 
and the matter happens to die before the terin expired, 
the juſtices have no power to oblige his executor, b, their 
order, to receive ſuch apprentice and maintain him ; for 
by this mcthod the executor is deprived of the liberty of 
pleading plene admini/trauvit, which he may do, in caſe 
covenant be brought againſt him, and muſt maintain the 
appreniuce, whether he hath aftets or not. Garth, 23:, 
i Salk. bb. 1 Show. 405. | | 

But it is ſaid, chat in this caſe of the maſter's dying, by 
the cultom of London the executor mult put the appren- 
tice to another maſter of the ſame trade. 1 Salk, bb, Per. 
Hot. Ch. }. Pele | 

In debt on bond, conditioned for Matthias Anderſon's 
performance of the covenants in an indenture of appren- 
ticeſhip, whereby he was beund to the plaintiff's te''ator, 
who was a mariner:; the defendant pleaded, that Ander- 
ſon ſerved faithfully to the death of the teitator : the plain- 
tiff replied, that fince the death of the teſtaror, Anderſen 
had abſented from her ſervice: to which there was a de- 
murrer, And after argument at bar, Lee Ch. J. deliver- 


'ed the reſolution of the court, 92. that they were all of 


opinion, the defendant ſhould have judgment, and that 
the executrix could maintain no ſuch action ; the binding 
was to the man, to learn his art, and ſerve him, without 
any mention of executrix. And as the words are con- 
fined, ſo is the nature of the contract ; for it is fiduciary, 
and the apprentice is bound frorn a perſonal knowledge of 
the integrity and ability of the maſter. H. 8 Ann. Horne 
and Blake. An award that an apprentice ſhould be afhgn- 
ed, was held void; unleſs there was a cuſtom, or the 
concurrence of the apprentice. And they held, it was 
not material, that according to Cys. E{:z. 553: the aſſets 
were liable on the maſter's covenant to maintain. There- 
fore judgment was given for the defendant. Strange 1266; 

Note, the words in Cro, Eliz. 553. are theſe: A co- 
venant lies againſt an executor in every caſe, al:ho' he 
be not named; unleſs it be ſuch a covenant as is to be 


performed by the perfon of the teſtator, which they can- 


not perform. ; 
But in the caſe of K. and E2/t-Bridgeford, in Trim. 

12 Geo, 2, upon a ſpecial order it was ſtated, that an 

apprentice upon the death of his maſter, was with his 


| own conſent turned over by the widow (who had taken 


no adminiſtration) to another maſter whom he ſerved. 
And the court held it a good ſettlement in the pariſh, 
within the reaſon of thoſe caſes, where an apprentice was 
bound to a perſon in one pariſh, but with the conſent 
of his maſter ſerved with another perſon in another pa- 
riſh, and there gained a ſettlement. Strange LI 55s 


6. Of 
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6. Of offences committed by apprentices. 


At Common law, a ſeryant or apprentice, without 
any regard to age, may be guilty of felony in feloniouſly 
taking away the goods of their maſter, tho' they | were 

oods under their charge, as a ſhepherd, butler, &c, and 
Sky this day for any ſuch offence be indicted, as for fe- 
Jony at Common law; but at Common Jaw, if a man 
had delivered, goods to his ſervant to keep, or carry for 
him, and he carried them away anime furand! ; this was 
conſidered only:a breach of truſt, but not felony. 1 Halc's 
Hyijt. P.'C. $O05z 666. ; ke 

But now by the ſtatute of 21 H.8. cap. 7. it is en- 


ated, © That all and fingular tervants, to: whom any | 


caſkets, jewels, _— goods or chattles by his or their 
maſters or miſtreſles ſhall from henceforth be delivered to 
keep, that if. any. ſuch ſervant or ſervants withdraw them- 
ſelves from. their maſters or miſtrefles, and go away with 


caſkets, jewels, money, goods or chattles, or any part | 


thereof, to the intent to ſteal the ſame, and defraud his 
or their, maſters or miſtreſſes thereof, contrary to the truſt 
and confidence to him or them put by his or their maſters 
ox, 1niſtrefles, or elſe being in the ſervice of his or their 
maſters or miſtreſſes, without any aflent or commandment 
of his maſter. or miſtreſs, imbezil the ſame caſkets, jewels, 
money, goods. or chattles or any part thereof, or other- 
wiſe convert the ſame to his own. uſe, with: like purpoſe 
to ſteal it; that if the ſaid caſket, jewel, money, go0ds or 
chattles, that any ſuch ſervant - ſhall go away with, or 
which: he ſhall imbezil, with purpoſe to ſt:al as atgreſaid, 
be of the. value 40/7. or above, that. then, the ſame falſe, 
fraudulent, or. untrue a&t:and demeanor ſhall from hence- 
| forth be deemed and. adjudged. felony, &c. provided it 
extend not to apprentices, nor to any. perſon under the age 
of- eighteen years ; but every. ſuch apprentice, or perſon 
within that age doing that: act; ſhall be, and ſtand in the 
like caſe, as they were before the making this act. 

Ry-the at: of 27 ZH. 8. cap. 179, Clergy was taken away 
in this caſe, if the indictment. were laid ſpecially upon the 
attof 21, H. 8. and purſuant to the ſame, and. by the act 


_ 28 H4, 8. cap. 2. this at of -21: #, 8, was made perpe- | 


tual; but by.the act of 1 Ed. 6. cap. 12. theſe acts were 
both, repealed:; but again, by the act of 5 El:z. cap. 10+ 
this at of- 27. ZZ. 8. was re-enacted and revived ; but it 
did not revive the act of 27 H. 8. for taking away clergy. 
But. now: by. 12 Ann. cap. 7. clergy in ſuch caſe is taken 


from. tacts committed in any houle or qut-houle, except | 


as. ta apprentices under the age of faftcen years robbing 
_ their maſters 1 Hale's P. C. 666, 667. 


In the conſtruction of this ftatute the following opinions 
have been holden. | | 

I. 'Fhat it extends only to ſuch as were ſervants to the 
owner of the. goods, both at the time they were deliver- 


&d, and alfo at the time when they were {tolen. 1x Haw. | 


P. C. 92. 


2. That it is ſtrialy confined to ſuch goods as are deli- | 
 Yered to keep; and therefore that a receiver, who baving | 
received his maſter's rents runs away with them, or a fer- | 


vant, who being intruſted to fel} goo!s, of to receive 
money due on a bond, ſclls the goods, &c. and departs 
with the money, is not within tne ſtatute ; but that a 
fervant who receives his maſter's goods from another 
fervant, to keep for the maſter, is as much guilty as if 
he had received them from the maſter's own hands ; be- 
_ Eauſe ſuch a delivery is looked upon as a delivery by the 

mb; Dyer 5. pl. 2, 3- 3 Jnft. 05. 1 Hawk, P, 

. 92, | 

3. That it includes not the waſting or conſuming of 
goods, howſoever willful it may bez nor the taking away 
- * obligation, or another bare c<e/e in ation. 1 Haw, 

. C. 92. | tf: v1 

4. That it extends not to the taking 'of ſuch things, 
whereof the actual property is not in the maſter at the | 
time; and therefore, that if a ſervant having money or 


corn, &c, delivered to him, melt down the money of his | 


own head, without the command of his maſter, into a 
piece of plate, ar turn the corn into malt, and then run | 


my my them, that he is not within the ſtatute ; be- 
YOL, . 


} 
j 
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cauſe the property of theſe things is ſo far changed, by 
altering them in ſuch a manner, that they cannot be 
known again, and the tnaſter cannot afterwards take 
them, without being a treſpaſſer ;. but it is agreed, that 
if a ſervant make a ſuit of clothes of cloth, or a pair of 
ſhoes of leather, delivered to him by the maſter, and then 
he run away with ,them, that he is within the ſtatute ; 


becauſe the property is no way altered ; and even in the - 


frſt caſe Hawkins ſeems to be of opinion, that the taking 
of the plate and malt is within the ſtatute ; and the whole 
act of the ſeryant, taken together, ſhould be deemed a 
converſion of the maſter's goods to his own uſe, with an 
intent to ſteal them, which brings it within the expreſs 
letter of the ſtatute; and on which foundation it hath 
been reſolved, that a ſervant who changes his maſter's 
money from filver to gold, and then runs away with itz 


| 1s within the ſtatute, Crompt, 50, Dalt, c, 102. - I 
Hawk. , of C. Q2. £ 


; 
i 


7. Settiement of apprentices, 


By /at. 13 & 14 Car. 2.c. 12. On complaint by the 
churchwardens or overſeers within 40 days after any per- 
ſon ſhall come to lettle. in any pariſh, on any tenement, 
under to/. a year; two juſtices (one of whom to be of 


the quorum) may remove him to the place where he was 
laſt legally ſettled, either as a native, houſholder, fo-. 


Journer, apprentice or ſcryant, for the ſpace of 40 days 
at the leaſt. | oe, | 

By the //at. 1 Fac. 2. c. 17, the ſaid 40 days hall be 
reckoned not from the time of his coming to inhabit, but 
trom the time- of his delivering notice in writing of the 
houſe of his abode, and the number of his family, to one 
of the churchwardens or overſeers of the,poor of the pa- 
riſh to which they ſhall remove. 


o 


| And by the faid ature of 3& 4WVill. & M. c. 11. 


ſe. 8. if any perſon ſhall be bound an apprentice by in- 


denture, and inhabit in any . town or pariſh, ſuch bind- - 


ing and inhabitation ſha)l be adjudged a good ſettlement, 


Gough no ſuch notice in writing be delivered aud pub- 
liſhed, | 


By ftatute 12 4wn. ff. 1. c. 18. ſe. 2. if any perſon 


ſhall be an apprentice bound by indenture, to any perſon 
reliding under a certificate, in any pariſh, rownſhip, or 
place, and not afterwards having' gained a legal ſettlement 
in ſuch pariſh, townſhip or place; ſuch apprentice, by 
virtue of ſuch apprenticeſhip, indenture or binding, ſhall 


not gain any ſettlement in ſuch pariſh, townſhip or place ; _ 


but every ſuch apprentice ſhall have his Tettlement in ſuch 
pariſh, townſhip, or place, as if he had not been bound 
apprentice, _ | ji. | 

_ A. puts B. apprentice to C, but B, 7s no party to the 
deed ; B. continued a year with C. adjudged, that this 
makes no ſettlement in the pariſh C. is of; becauſe 'twas 
no ſervice, and B. was no more than a boarder there for 


his education, which is no ſervice to make a ſettlement, 


2 Salk. 4.79. 


the ſame perſons were ſent by another order to Brimſ- 
field, as the place of their birth ; Brimsfield appealed, 


and the ſeflions order recited the whole matter of fact ; 


which was, that 7. H. was an apprentice by deed, to one 
'F. S. a butcher, and there was a parol agreement to live one 


fartnight* at his fathers houſe, and another fortnight at his 


maſter's, The order took notice, that he did not live 40 
days at one time in one place, but concluded, 'that he was 
ſettled at Pauſwick, different to the former ſeſſions order. 
It was moved to quaſh the ſeflions order, it being on an 
erroneous notion, and the concluſion will not warrant 
the premiſles ; for the ſtatute ſays there muſt be an inha- 


bitancy as well as an apprenticeſhip for 40 days at leaſt ;z 


the court was of opinion to quaſh the ſeihons order, and 
a rule was made to ſhew cauſe the firſt day of the next 
term. Ca. of Settlements 63. pl. 85. | 

A poor child being bound apprentice at 4. was aſſigned 
over to another maſter that lived in B. held he ſhould gain 
a ſettlement at B. where his ſecond maſter lived.' 1 $alk, 


68. pl. 7, Mich. 13. IV. 3. B. R. Caſtor v. Aicles pariſh. 
I 0. : : , "The 
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Miſſerden ſent F. H. his wife and children to Pauſwick, 
and the ſeſſions on the appeal diſcharged the order; then 


MUNRYOE SIOno> PII LICE m4 ee C221 EMEY : : rota 
fea A BC IIS on EDT nes ett er RIES CEE DOS ty 5 ws So RC ERC TI UITNE FICAIT I LAST A TURNS 8 


3 -ÞF-. | 


| 
The fon was bound an apprentice ts his father, and the 
father gave up his indenture to the ſon, and bound him out 
49 a ſervice into an:ther pariſh for a year, where he ſerved, 
but dii nat cancel the indenture, and becoming poor, the 
juſtices ordered him lait legally ſettled in the pariſh where 
the father ved, becauſe the indenture being till in force, 
his apprenticeſhip continued z per cr. The indenture not 
being cancelled, the obligation of the apprentice couti- 
nues ; and if the father ſhould get the indenture into his 
hands again uncancelled, and ſue the ſon thereupon, the 
aforeſaid agreement would not be a good plea for the ſon. 
6 Med. 190, 191. | 
Apprentice may gain a ſettlement by ſerving a lodger, 
tho' the maſter has no ſettlement there. 2 Salk. 553. 
 #/. 21. Hil. 4 Ann. B, R. Pariſh of St. Bride's v. St. Sa- 


- o19uy"'s. 

B. was bound apprentice " of four years to F. S. and 
{ved out theſe of years at St, Bride's with him ; F. S. 
was only a lodger, and had no ſettlement there, and the 
court held the apprentice was well ſettled at St. Bride's ; 


for he was not a perſon removable, nor does his ſettlement 


| depend on his maſter, as that of a wife on her huſband for | 
a ſettlement, but he gains a ſettlement for himſelf within 


14 Car. 2. by 40 days inhabitation ; ant! fo of a hired ſer- 
vant. 2 Salk. 533. 

Where a perion is bound. apprentice by indenture, 
wherever this apprentice continues 40 days in the ſervice of 
his maſter or miſtreſs, there ſuch apprentice gains a ſettle- 
ment ; and where any perſon ſerves the laſt 40 days of 

| his apprenticeſhip, that is the place of his laſt legal ſcttle- 
ment ; and ſo it is likewiſe of an hired ſervant. Ca. of 
Settlements 58. | * 
. A. removed by certificate from B. to C. takes an appren- 
tice, who ſerves out his time at C, and lives two years, 
cannot be removed with his maſter. 11 1:4. 204. 
A gardener took an apprentice, but having n» work for 


him, made an agreement with a man who lived in another 


pariſh, that his apprentice ſhould work with him for wages, 
which he accordingly did, and the maſter had the wages. 
Powis J. was of opinion at Dorcheſter aflizes, Lent 1709, 
that this apprentice did not gain a ſettlement by this ſer- 
vice in the pariſh where he worked; this matter coming in 
queſtion before him upon a caſe ſtated, 3 Vin. 29. cites 
AMS. Cafes. | | | 

A. was bound apprentice to one D. who was an inhabi- 
tant and ſettled in All Saints, and there dwelt with him 
abrue a year, the man removed to W, and lived there five 
years, but gained no ſettlement. The queſtion was upon a 
ſpecial order, whether the apprentice was to be ſettled 
where he was bound and lived the firſt year with his ma- 

 ſter, or where he lived the laſt five years with his maſter 
and per cur. whether the maſter has a ſettlement or not, 
the apprentice gains a ſettlement by his ſervice. 3 Vin. 
29. MS. Caſes, Trin. g Ann. B. R. 

If an apprentice be bound to one who has no right to take an 
apprentice, yet the apprentice will gain a ſettlement under 
ſuch an indenture by his ſervice. 3 Yin. 29. MS. Caſes, 
Trin. g Ann. B. R. = 


A perſon was bound apprentice to a cobler, who lived in 


one pariſh, and his flail was in another ; the apprentice 


lived with his father in a third pariſh; and it was held 


| per cur, that he gained no ſettlement as an apprentice. 
Caſes of Settlements 80. pl. 106. Paſch, 1717. the pariſh 
of St, Olave Fury's caſe. | 
One G. was an apprentice to F. S. a ſeafaring man ; 

who lived in the pariſh of St. Olave Fury ; the apprentice 
lived with his maſter three months, but always on ſhip board 
out of the pariſh, Prat J. ſaid it does not appear that he 
was ſent by his maſter to watch on ſhip board; if it had, 
it had been on his- maſter's buſineſs, and continuing in 
his ſervice, and doing his duty. The court adjudged he 
was not ſettled in the pariſh ; for there muſt not only be 
an apprenticeſhip, but a reſidency. And a man is deemed 
to be reſident where he lodges. Caſes of Settlements 79. 
1. 105. | 
| One born in A. is put apprentice in B. where he ſerved 
two years, and then his ma/ter died, when he went back 
to A. and married, had children, and died ; the wife and 
children ſhall be ſent back to B. 8 Jed. 159. 9 Geo, 1. 
St, Giles in Reading v, Everſly Blackwater, 


_ of no trade; but per cur. 


| 
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Where one is bound apprentice by denture, it cannot 
be diſcharged but by deed, or by ſeſſions, and a hiring after he 
is bound, or any conſequences ariſing upon ſuch hiring, 


are intirely void whilft the indenture iubſiſts, and till it 


is defeaſanced ; for when an apprentice ſerves 40 days, by 
virtue of the indenture, he cannot gain another ſett ement, 
tho* his maſter conſents, becauſe he had a ſettlement þ 
the ſervice under the indenture. Admitted per cur, 8 
Med. 236. Paſch. 10 Geo. Buckington pariſh v. Sevington, 
One 7. IV. was bound apprentice to F. P. of St. John's 
pariſh in the Devizes, hoſter. The ſaid F, P. having a 
ſmall houſe, the father was to find meat, drink, waſhing, 
and lodging, the maſter allowing 25. 6d. per week ; the ap 
prentice never ledg'd with his n.aſter in $t, John's pariſh, 
but with his father in Biſhops Cannings, Held that the 
apprentice gained no ſettlement in St, | gp pariſh by 
virtue of the apprenticeſhip with his maſter, in regard he 
never lodged in the pariſh for the ſpace of 40 days. Caſs 
of Settlements 118. pl. 159. Trin. 1724. B. R. the cha. 
pelry of St. a” in the pariſh of Biſhops Cannings v, Tn- 
habitants of Devizes mm the county of Wilts, 
FA. bound apprentice to a butcher in Cirence/ter, lived 
with his father for the firſt fix years, and then came and 
lived with his maſter up and down for three quarters of a 
year, It was objected, that it did not appear that he lived 
40 days with his maſter ; per cur. It is ſet forth that he- 
was up and down three quarters of a pres with his maſter ; 
ſo there is room to intend he was reſident 40 days. Caſes 
of Settlements 118. pl. 159. Trin. 1724. B. R. In caſe of 
the chapelry of St. Zames's in the pariſh of Biſhop Can- 
nings v. Inhabitants of 9p” wag in the Devizes in the 
county of 7//71's, cites The King v. Cirence/ter (inhabitants) 
A. was bound apprentice to B. who lived in St, Olave's, 
afterwards A. by his maſter's conſent, lived with anther 
perſon in Allhallows. And per cur, He gained a ſettlement 
in the laſt place; for a perſon may ſerve his maſter in an- 
other place or pariſh, and although he ſerves another man, 
yet it is by conſent of his maſter, and the benefit accrues 
to the roo Ba . Caſes of Settlements 114. pl. 153. The pas 


riſh of St. Olaves Southwark v, Allhallows. 


A perſon was bound apprentice t9 a gentleman, who made 
uſe of him as his huntſmen, and lived with him three quar- 
ters of a year, and then ran away ; per cur. Here is a liv- 
ing for 40 days, and ſo the perſon gains a ſettlement, It 
was objected, that he ſerved a 7 gary. and conſequently 

e 1s put as an apprentice, 
and the maſter may make uſe of him in what manner he 
pleaſes, and therefore held a ſettlement accordingly. Caſes 
of Settlements 122. pl. 166. Trin. 1726. The Rive v. The 
inhabitants of Whitchurch. Y 7 | 

F. S. agreed to be put out apprentice to F, N. and 
was bound for ſeven years, and 205. was paid F. S's ma- 
ſter; after F. 8. had ſerved three years his maſter died. 
The indentures were not ſtamped, nor the duty paid ; on 
an order of ſefſions that it was a ſettlement, and a refe- 
rence to the judges of aſfize. Forteſcue J. was of the ſame 
opinion, but it was moved to quaſh it, becauſe 3 & 4 I. 
& 1M. ſays apprentices bound by indenture ſhall be intitled ta 
a ſettlement, and this indenture being not ſtamped, is as 
no indenture by 8 Anne, and ſo held the court. 4 Gev. 2. 
B. R. Fitzgib. 167. Anon. | 

Upen the appeal of Sz. 
juſtices, whereby Alice J/heeler, a ſingle woman, who was 
likely to become chargeable to St. Famer IWe/tminſter, 
was removed from thence to St. George's, as the place 
of her laſt legal ſettlement; and the ſeffions ſtate the 
matter ſpecially, and the ſaid 4. 7. was bound by m- 
denture a pariſh apprentice in the ſaid pariſh of St, George, 
to George Leſter, where ſhe lived and gained a ſettlement, 
by ſerving the ſpace of 40 days under the ſaid indenture 3 
and that afterwards, and during the time of her appren- 
ticeſhip, ſhe was by parol agreement hired out by the 
ſaid maſter G. L. to one F. Hall in the pariſh of St. Mary 
le Bone, and there lived and lodged above 40 days, v2. 
for the ſpace of one year and upwards, the ſaid appren- 
ticeſhip continuing ; that the ſaid G. L. her maſter re- 
ceived her wages from the faid F. H. and found her 
clothes ; and on debate the queſtion was, whether the faid 
A. I. by her reſidence above 40 days in St. Mary tt 


Bore, 


George's againſt an order of two _ 


A'- 4 

Bone, gained a ſettlement in that pariſh or not ? The 
(offions held, that the laſt ſervice gained her no ſettlement, 
and conſequently ſhe was {cttled at St. George's, But the 
court quaſhed the order, being of opinion, that there was 
no difference between the maſter hiring of her out, and 
her own at ; and that it was Jike the caſe of a binding 
to A. and —_ B. where it has been always held to be 
a ſettlement in B's pariſh. So the order of ſeſſions was 

aathed. Sefſ. Ca. wal. 2. caſe 138. 2 Strange 1001. 
ich 8 Geo. 2. 

Upon a ſpecial order of ſeſſions the caſe was ſtated, 
that an apprentice was bound to A. in one pariſh, but 
by agreement ſerved B. in another pariſh, and the ſeſſions 
{-ttled him with B. and by the court; He gains a ſettle- 
ment in the laſt place; for a perſon may ſerve his maſter 
:1 another pariſh or place ; and altho* he ſerves another 
man, yet it is by conſent of his maſter, and the benefit 
accrues to his maſter. Stran. 554. Caſes of 8. 1 53: 
Trin. 9. Geo. 1. Between the pariſhes of Allhallows onthe 
iall and St. Olave in Surry. 

Parker Ch. J. delivered the reſolution of the court : 
This is an order for the removal of one Ferrer from the 
pariſh of Holy Trinity to Shoreditch : by which it appears, 
that Ferrer was bound an apprentice to one Truby with in- 
tent that he ſhould ſerve Green ; which he did for 3 years. 
And it has been inſiſted, that he being bound to Truby, 
who lives in Trinzty pariſh, his ſettlement is there, and not 
in Shoreditch where his ſervice was; but we are of opi- 
nion, the juſtices have done right in ſending him to Shore- 
ditch, where the ſervice actually was. It is the ſame 
thing as if Truvy had turned him over to Green, in which 
caſe there would have been no queſtion but he had gained 
2 ſettlement in Green's pariſh. If the maſter removes out 
of one pariſh into another, the apprentice gains a ſettle- 
meit if he lives there forty days ; the turning over an 
_ apprentice is like the ngning any deed ; in this caſe Truby 

was only a truſtee, There is a great deal of difference 
between apprentices and other ſervants ; for apprentices 
are not preſumed to become chargeable, becauſe the trade 
and miſtery they learn is their eſtate ; therefore the order 
- muſt be confirmed. Strange 10. 
riſhes of Holy Trinity and Shoreditch. 

Upon a ſpecial order the caſe was ſtated, that 4 was 
bound an apprentice, and ſerved and inhabited two years, 
till a commiſſion of bankruptcy was taken out againſt the 
maſter, at which time the apprentice, without having the 
indenture delivered up, or any diſcharge at the ſeſſions, 
hires himſelf as a common ſervant into another pariſh and 
ſerved a year. The ſeſſions adjudged this to be no diſlo- 
Jution of the apprenticeſhip, and conſequently, that the 
ſettlement of the apprentice was in the firſt pariſh where 
he was bound. And by the court, their judgment is right. 
There could be no diflolution of the contract, unleſs the 

indenture had been delivered up, or the ſeſſions had diſ- 
Charged him ; as no doubt they would have done, if they 
had been applied to; and then, as the firſt contract had 
continuance, the apprentice had no power to hire himſelf ; 
and the ſervice afterwards for a year was void, as to any 
pretence of giving him a ſettlement. 'T hat ſervice muſt 
be taken as a ſervice to the maſter, who by law -was in- 


| Titled to the wages, and therefore the order muſt be con-. 


lirmed. Strange 582. Eaft, 10 Gee. 1. Ns 

It was ſtated, that an apprentice was bound in the pa- 
riſh of 4. and lived there, off and on, for three quarters 
of a year, Exception was taken, that it was no ſettle- 
ment, ſince he might not inhabit forty days together. 
But by the court : "That is not neceſſary ; and the order 
br makin it a ſettlewent was confirmed. Strange 579. 
I 


- IO Geo, 1, The King againſt The inhabitants of Ci- 
Tenceſier, | | 
pon a ſpecial order of ſettlement it was ſtated, that 
a poor boy was bound out apprentice by indenture, and 
the maſter had 20s. paid him; and he ſerved three 
Years ; but that the maſter never paid. the duty of 64. in 
the pound according to 8 Ann. c. 9. ſed. 39. which ſays, 
at if the duty be not paid, the indenture ſhall be void 
to all intents and purpoſes whatſoever. The caſe was re- 
ferred to Forteſcue juſtice, who went the circuit; and he 
held it a ſettlement, becauſe the maſter had ſix months to 


Mich. 3 Geo. 1. Pa- 


| 


fattum. 
ther maſter nor ſervant has taken advantage of the objec- 


| 
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pay the duty in, fo that during thoſe ſix mohths a ſettle- 
ment was gained; and it ſhould not be in the power of 
the maſter to defeat it by matter ex po/? fats ; and pur- 
ſuant to this opinion, the ſeflions held it a ſettlement. 
But upon debate in B. R. the order was quaſhed j for 


they ſaid, it was making the indenture good to one pur-_ 


poſe, when the aCt of parliament had made it void to 
all intents and purpoſes whatſoever; and tho' it was a 
hard caſe, he could not break through the poſitive words 
of the act. Str. 903. Eaſt. 4 Geo. 2. Betiveen the pa- 
riſhes of Curenden and Layland in Lancaſhire. - 

Upon a ſpecial order of ſeſſions it was ſtated, that James 
Blyth in 1906, was put apprentice to St. Peter's for four 
years by indenture, and that he lived there, and ſerved 
the time ; but inaſmuch as he was not bound for ſeven 
years, as 5 £Eliz. c. 4. requires, the ſeflions adjudged it 
no ſettlement; and the 41ſt ſeftion of the ſtatute was 
inſiſted on to ſupport the order, which declares, ** "That 
all indentures, covenants and bargains, of or for the 
having or taking any apprentice, otherwiſe to be made or 
taken, than is by that ſtatute ordained, ſhall be clearly 


void in law to all intents and purpoſes ;” and one of the 


former regulations is that the binding ſhall be for ſeven 
years. And the caſe of Curenden and Layland [the pre- 


ceeding caſe] was relied on, whete the apprenticeſhip was 


for ſeven years, but the indentures never {tampt, and held 
to be no ſettlement. 
was of opinion, there was a ſettlement, and quaſhed the 
order, It appears, that between the 26th and 41ſt ſec- 
tions, there are many regulations, what /ort of perſons 
ſhall take apprentices, and what not ; which are never 
regarded ; and it would be of miſchievous conſequence 
now to refer this laſt ſeftion back to all the reſt. They 
ſaid the word va;id muſt be conſtrued woidable; as on the 
ſtatute J/2/t. 2. finis ipſo jure fit nullus, it is yet a diſcon- 
tinuance, ob. 166. and on 23 H. 6. c. 10. You muſt 
plead ſpecially, and cannot avoid a bail bond on non #7 
Here the indenture has had its eftet, and nei- 


tion; and as to the caſe of Curenden and Lay/and, on the 
8 Ann. c. 9. there were words prohibiting the giving the 
indenture in evidence; and admitting improper evidence 
is always a ground to quaſh. Stra. 1066. Mich. 10 
Geo. 2. Between the pariſhes of St. Nicholas and St, Peter 
in Ih wich. ; | | 

. Is bound to B. a cobler, who keeps a ftall in one 


pariſh, lies in another, and the boy in a third; and the 


ſeflions adjudged the ſettlement where the ſtall is, becauſe 
the ſervice is there. By the court ; "The boy has gained 
no ſettlement in either of the three pariſhes ; for the ſtall 


is not ſufficient to give him one, the maſter lying in an= | 


other pariſh ; order quaſhed. Stra. 51. Eaſt. 3. Geo. 1, 
The King againſt The inhabitants of St. Olave Fury. | 
A. is bound apprentice to a ſeafaring man, and ſerved 
him for a quarter of a year in the day-time on land, in 
the pariſh of Sz. ary Colechurch, but lay every night 
on ſhip-board in Radc{f; but the juſtices apprehending 
the ſettlement to be where the ſervice was, fend him 
thither. Corbit moved to quaſh this order, and likened 
it to the caſe of the cobler Jaft mentioned. Chief Juſtice ; 
A man properly inhabits where he lies; as in the caſe 
where the houſe is in two leets, he is to be ſummoned ts 
that in which his bed is; order quaſhed. Strange 60. 
Trim. F Geo. 1. Pariſhes of St. Mary Colechurch and 
Radcliff. . 
| Upon a ſpecial order it was ſtated, that the pauper was 
bound to a certificate-man in Tenterden,” and after living 
with him there two years, was by him affigned over to a 
pariſhioner of Lidd, with whom he inhabited and ſerved 
the remainder of the ſeven years. And the queſtion aroſe 
on 12 Ann. fl. 1. c. 18. which ſays, the apprentice of a 
certificate-man ſhall gain no ſettlement, whether the aſ- 
ſignment could give him one ; and the court were all of 
opinion, he had gained a ſettlement in Lidd; for the act 
had not made the binding void, but has only taken away 
one of the conſequences of ſuch binding for the ſake of 
the certificated pariſh. It never intended to meddle with 
the caſe of a legal pariſhioner's apprentice, and when once 
there is an aſſignment to ſuch an one, it is the ſame as 4 
1 


But notwithftanding this, the court 
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it had been an original binding ; the true conſtrattion of 


the ſtatute is, that in reſpec? to the ec: tificated pariſh, ſuch 
biading and inhabitation ſhall give no ſettlement. Str. 
1147. Mich, 14 Ger, 2. The King againit The inhabitants 
of Petham. 

_ Upon a ſpecial order of feſſions, the caſe was ſtated for 
the opinion of the court; that in 1702 one Richard 
Plzwer was bound apprentice to John Emertom, who was 
legally ſettled in [vinghoe; that he ſerved part- of his time 
there, and then the maſter went with all his family as a 
certificate-man to. Stone-Bridge, where he purchaſed an 
eſtate of the value of 60ol. and after ſuch purchaſe the 


apprentice lived with him fix months till the apprentice- 


ſhip expired ; and becauſe the ſtatute 12 Ann. c. 18. pro- 
vides that the apprentice of a certihcate-man ſhall gain no 
ſettlement in the pariſh to which the maſter goes by cer- 
tificate ; therefore the judges adjudged the ſettlement at 
Tvinghie, where the binding and great part of the ſervice 
was. And by the court, The order muſt he quaſhed ; for 
as the apprenticeſhip expired in 1709, the ſtatute 12 Ann. 
is out of the caſe, not being made with any retroſpect; 
and then the caſe is no more, than that an apprentice of 
a certificate-man lives forty days in Stene-Bridge, which 
before that ſtatute was enough to gain him a ſet:lement ; 
but if this had been a caſe fince the ſtatute, yet we tnink 
the ſettlement would lie in Stone-Bridge, for according 
to the caſe of Burclear and Eaſtwoodbay, Eaj?. 5 Geo. 1. 
in B, R. when a certificate-mn makes a putchale, he im- 
mediately ceaſes to be there in nature of a certificate-man, 
and becomes a ſettled inhabitant ; ſo that laying the ſtatute 
out of the caſe (as we muſt do, it being nothing to the 
purpoſe) in this view here is a ſervice for ſix months as 
an apprentice, in a pariſh where the maſter was legally 
ſettled, which is now more than ſufficient to give a lettle- 
ment to the apprentice. Stra, 265. Hill. 6 Geo, 1, Be- 
tween the pariſhes of ſumghoe and. Stone-Bridge. 
Stat, 31 (re. 2, c I. fed, 11, Whereas by an a 
made 1n the third year of the reign of King //am and 
Queen 4Zary, intitled, An af for the better explanation 
and ſupplying the defects of the former laws for the ſettle- 
ment of the poor, It is enacted, That if any perſon ſhall 
be bound an apprentice by indenture, and inhabit in any 
town or pariſh, ſuch binding and inhabitation ſhall be ad- 
judged a good ſettlement ; and whereas ſince the making 
the ſaid act, great numbers of perſons having been unwa- 
rily bound z2pprentice, by certain deeds, writings or con- 
tracts, not indented, by which binding many of them 
have ſuffered great loſs and dam ge, on account of their 
having been refuſcd a ſettlement in ſuch town or pariſh, 
where they have b2en ſo bound and reſided forty days, 
and have been removed to the pariſh or place where their 
laſt legal ſettlement was before ſuch apprenticeſhip, where 
they had no encouragement to exerciſe their trades, or 
opportunity to gain a livelihood by their ſaid trades to 


0 PG 


ageravation of the offence, and for ihat the apprentice 
| himſelf only ſhail have an action ; but in this caſe, be. 
cauſe the damages were intire with reſpect to the cozenage_ 
as wa as to the departure, 4. could not have judgment 
by the better opinion of the court. Ny 105. | 

Inditment for cauſing an apprentice to abſent hinef 
from his maſter, and #ceping and detaining him in'that gh. 
ſence, It. was moved to quaſh it, becauſe not a thing of 
a publick nature, being no other than an action on the 
caſe ; but the court ſaid, it was a great offence, and would 
not quaſh 'it ; but left the party to demur if he would, 
12 14d. 195. "IF ; 

An indittment was for procuring an apprentice to depart 
unlawfully from his maſter, and ſeducing him to take and 
carry away his maſter's goods, The defendant was found 
guilty ; and it was moved that this was only a private 
injury, for which caſe /zes, and not in its nature publick 
to maintain an indictment ; beſides, no fact is laid to be 
done in purſuance of this inticing, and as to the carrying 
away the goods, no venue 1s laid where the goods were 
taken away ; and judgment was arreſted, 1 Salk, 380, 

A common ation of treſpaſs will not lie for inticing an 
apprentice or ſervant from his maſter ; but if one will 
take away my apprentice or ſervant with force, treſpaſs 
will lie for the maſter, declaring upon the force, per quod 
fſervitium amiſit ; per tot. cur', 6 Mod, 182, 

If a man knows that an apprentice ran away from his 
maſter, and be keeps and employs him, the proper remedy is 
to bring an aim for ſo much money paid to the plaintiffs 
apprentice in wrong of the plaintiff, per the Ch. J. Barnard. 
Rep. in B. R. Paſch. 2 Geo. 2. at the ſittings-at Guildhall, 
Aynfworth v. Wood, Rees 

ne of the age of /ixteen years put himſelf apprentice 
in London by indenture, with the uſual covenants,. and 
afterwards ran away with his maſter's money, whereupon 
he brought an a&ion of covenant”: the defendant pleaded 
nonage ; the plaintiff replied; that by the cuftom of Londin 
an infant may bind himſelf apprentice, and in ſuch co- 
venants as are comprized in this'indenture,. and that he 
ſhould be bound, &c. as' if he: was at full age, &c. and 
upon demurrer to this replication, it- was objected, that 
this cuſtom is pleadable only in- the court-of Londen, and 
not in the Common Pleas, or elſewhere ; bur adjudged 
otherwiſe. Mor 135. : 

Covenant againſt the defendant, being an- apprentice, 
for imbezilling his maſter's goods : the: defendant pleaded 
infancy when he became bound ; the plaintiff replied, that 
the cu/tom of London is, that one may bind himielt appren- 
tice at the age of feurteen years, &c, the defendant re- 
joined, that the cuſtom is,- that if one may bind himſelf 
apprentice at that age, and the indenture is inrolled in 
Gn:ldhall, then it ſhall bind, and traverſed the cuſtom 
as alledged by the plaintiff : Upon which they were at 
iflue, and the court ſent to the lord niayor and aldermen, 


which they were ſo bound apprentices : for relief therefore | who certified by the mouth of their recorder, that the 
of ſuch apprentices, and for preventing the like miſchief | cuſtom was as the plaintiff had declared. Palm. 361. 


for the future z Be it enacted, Ec, That no perſon who 
ſhall have been an apprentice, or who ſhall hercafter be 


| bound an apprentice by any deed, writing, or contract, 


not indented, being firſt legally ſtampt, ſhall be liable to 
'be removed from the town, pariſh or place, where he or 
ſhe ſhall have been ſo bound an apprentice and refident 
forty days, by virtue of any order of removal, granted 
by two juſtices of the peace of any county, riding, di- 
viſion, city, town corporate or place ; or by virtue of 
any order of the juſtices, at their general or quarter ſeſ- 
ſions, by reaſon, or on account of ſuch deed, writing, 
or contract not being indented only. 


Error of a judgment upon the ſtatute for uſing a trade, 
not having ſerved an apprenticeſhip, &c. the action was 
brought in Newbury, and the error aſſigned was, that it 
ought to be brought in one of the courts at Weſtminſter; 
and for that cauſe the judgment was reverſed. Style 

$2. | : 7 
: Covina upon an indenture of an apprentice, wherein 
he bound himſelf to ſerve the plaintiff for ſeven years; 
the plaintiff ſet forth the c/fom of London, that any 
perſon above fourteen and under twenty-one, and _ 
ried, might bind himſelf apprentice, &c. according to the 
cuſtom, and that the maſter might have fale remedium 
againſt him, as if he had been twenty-one, and alledges, 


_ 8, Pladings in attions brought by and againſt maſters and | that the defendant did depart from his ſervice per quod 


apprentices, 


he loſt his ſervice fer that term, which was not yet &X- 
| aired : the defendant pleaded a frivolous plea and upon 


AQtion on the caſe by A. againſt B. for inticing his a demurrer, it was adjudged, that tho' ſuch a covenant 
ar 


apprentice {. being a tradeſman in London) to dep 

from his ſervice for ſix days afnid divers times to take 
m51'cy out of the box of the ſhop, and play at cards with 
B. and that B. cozen'd the apprentice: the court thought 
A. might well have an aQtion for the departure, and loſing 
the money is a damage to A. and the cozenage is but an 


would not bind an i/a:t, either at Common law, or by 
| the ſtatute 5 E/z. Le by cu/tom it ſhall bind him; ” 
true, here the plaintiff declared for the loſs of the _ 
dant's fervice for ſeven years, part of which was yet 0 
come, which had been nought after a verdict, but t13 


| | ot intiff may take 
Lina upon a demurrer, becauſe the plainti Jamages 


G 
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damages for the departure only, and not for the loſs of the 
ſervice during that time. 1 Mod. 271. "NY " ſ 

Croenant by an apprentice, for that the. def dant 5 
reftator "Had covenanted to 'inſtruct him (the plaintiff) in 
the art 'of a ſadler for ſeven years, and to find him, in 
meat and drink during that term, and afſigned the breach, 
tor that after the death of the teſtator, *the defendant, who 
was his executor, turned him (the plaintiff) out of doors, 

and out "of his ſervice, zt /ic did not find him meat and 
' rink ; and upon demiurter, the court inclined at firſt, 
that et /ic was not a ſufficient averment of the breach of 
covenant 3 but afterwards they held -r fic to be only 
matter of form, and that the apprentice remains to. the 
executor ; for tho' he might not inſtruct him, he muſt 
find him in meat atid-drink. 1 $74. 216. | 


'S | 4 - 


| 14 At badges j 
The plaintiff declared upon an indenture of apprentice- 


plea, it was held, that the maſter might be diſcharged 
from his apprentice by an order of ſeſhons ; but it was a 
queſtion, whether he ought firſt to make application zo 
one juſtice, and not to the ſeffions per ſaltum. 1 Vent. 
174. | | | moe RL PIP 

'L Covenant, the plaintiff declared on the cuſtom of 
Londen, that time out of mind, every freeman Jolebat to 
take and apprentice, who by c/tom, &c, are bound by 
their covenants faithfully to ſerve; and that he. (the 
plaintiff) took the defendant apprentice by indenture, in 
which he: covenanted to ſerve ſeven years, which he had' 
not done ; upon which they were at iſſue, and the plain- 
tiff had a verdict : It was inſiſted in arreſt of. judgment, 
that the declaration was. ill, becauſe it , wag an S folet 
alone, when it ought to be in_ the debet and /olet for if 
he is bound to ſerve, it muſt be by the cy/am,. becauſe 
he is an infant ; and if by the. cuſtom, theo/ it muſt» be 
debet & ſolet ; but adjudged, that he is bound. by. the o- 
venant, and that the cuſtom is only, inducement..,1. Lev. 12. 
| The teſtator covenanted ;to teach an apprentice -his 
trade; and in an action of covenant againſt his executor, | 
it was inſiſted, after a verdict for. the plaintiff, that the 
covenant was perſonal, and did not. oblige the executor ; 
but aqudged, that it did, -and if the executor. is. riot: of 


the rn e, he ought to provide another maſter, who is. 
I » 1 oa Ba FD | : any 


_ , In debt on apprentice's bond, that if apprentice ſhould 
mbezil, &c. and if within twenty days after _ given 
thereof t defendant and ohe A. and proof” to them vhade, 
&c, ſhewing to'defendant and 4. a confeſſion. under hand 
of the apprentice is not proof ſufficient, the apprentice being 
not fide dignts, and notice and proof ought 'ta'be given 
both" together, and not to. one at one tiniey and: the 
ether at” another time ; - plaintiff: ſhould ſhew in: tvhat 
Plare he becah# apprentice, and that he was futh | a pet fon 
a; mght be apprentice by 5 Elz. and tho” the ſtatute isinot 
pleadee; deferidant ſhall take- advantage thereof, becauſe 
ts a central Ratute. Cro. Eliz. 723. ph 55,1 | 
Bonk was given for the truth aid hons/ty of an appren= 
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'catus, "but" the note not to be.given in evidetice ;/and af- 
 terwards, the. defendant, the, maſter, who was: plaintiff 
in the ation at Jaw, being nonſuit upon. full evidence, a 
perpetual injunCtion was decreed againſt the bond for all 
_ breaches paſt before / the aQion brought by the maſter at 
law. Des Rabbi io ai root to ten fr”: | 
.. A. a father, on putting out his. ſon apprentice to B. 
was bound in a bond of 10001. . penalty for his ſon's fidelity ; 
the ſon imbezils 203]. which 4, paid, but 'defired-: B. to 
truſt the, ſon no, more with, caſh; or but very ſparingly. 
About -a year after the ſon impbexilled 'about Joo!. more, 
and fo it ſtood for ſeveral; years, when upon account it 
appeared he, had imbezilled 2750. but of this B. gave 
no notice to . till two.years after apprenticeſhip ended. 
The maſter of the /Rolls decreed. A. to-pay roool. over 
and aboye the 203/. before paid ; but Lord Ch.-J.: King, 
decreed the payment of ſo much as would make it-in all 
a0 and the 203/. to be as part of it. 2 P. Williams 
250, & £4 349 "B25 af 
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An imdenture'6f apprenticeſhip, 


TPHIS Indenture made the day and year, &c. Wit- 


crence, or 
Gf? 


to 'be ttilght cien 
now uſeth, and 
We him 


e Tat. 


hts ſecrets keep, his Jawfil 
 burt to his ſaid may 
be done by others, 


feht Yo diy; at cards, 


he ſhall nat {9 3 taverns, or alehouſes be ſhall not frequent ; 


fornication' he ſhall not commit, matrimony he Jt { not con- 
tratt 5. from the ſervice "of his ſaid maſter be Jhall Tot at 
any time depart 'or abfent Danfelf, without his [ard maſter's 
leaves; but in all things ts 3 ood and faith ul apprentice 
hall and will demean anil Þ Þ:1 terugrds mf  Jaid 
maſtery @ill all his, al me Thom dra; e maſter 
his faid -apprettite the ſaid 'trtide, ſcience, or Seas 1mm. of, 
wiqerts og now u 2, with all thinss thertto 19.0 


emngping'y 
eh and 
. TAY ; 


unts his faid ap retice, tnebt, Urink, waſhing, Y 4 img. an 
. and. all ; ther [18 / 


IPer ; "Oe: wind i Fro rf [969/475 
and efrvirront for fach on, a rbntice, dur ng the t 079” 
faid 5* aha” tit tht end 7 ea a4 term Jhall a Ws 
10 the” ſail dpffeiitice ont" new ſuit of apparel, 3 
Witnelſsy&@&47 OO We we ME 2 


: ling avsd Hom ol eral (0 boilgqut 31947 
. Apppopuationz Approptigtipz\'(from- the: French 4 þ- 
prier, 1;.6., aptare,. accominodares to 'upprofriath, t#'ullapt© to 


fit, to apply) properly. laghificth' in! the hiw of Enplahdl a 


ſevering of a benefice eccleſraſticah, which otigitia ly; any - 
in nature iS 7uris  divint 45 in: patriminis Halliths,"to' the 


proper au perpetual uſe of ome. religiviis hovſes of deat 
and chaþter,, biſhop or: ;college-;: an@ the reaſoh of ti 
name, May. be this.z beeauſt;:as:parfons AFC 116t einen y 
accoulited.  domin/,  but-: /afrut7gariiy havin ne" tight of 
AC- 


fee firgple.z-'1o theſe by olglocce urn "þ 
counted owners of the fee fimple; andith 'efo afe called 


01% ANF ING 4 = : 
I. Of endewing vicarages upin appropriatitn';ailf where, 
_ and by what acts appropriation is g8vd, i 


. T2, * 'S 


_ 


tice; the maſter pretended goods were loſt, and got the 
aprentice to figr. a nate as for particulars of the'goods loft 
ard the value of them, but let the note- ſleep:for two'or 

ree years without ot Ik the: oblj 


bill was exhibited againſt the maſter to be relieved againſt 
the ow and an i 
OL, 1, 


with it : All 


ue was directed on a quantum damnifi-| abby or priory, they finding one to ſerve the cure, But 
Pp 


2: Whire appropriation is riot goats 
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I Of exewing vidaragts upon appropriation and where, 
| ard by what ders appropriations good. _ 


el 31 JUQ. 409-444: hd $2 $7905 - 4 vn 4% ets uu a 
| Before the, time . of Richard,;2, it was lawfitl (as ut 
ettis)* to appropriate the whole fruits of a benefice to an 


that 


4: 


', WE 9 93 
it had been an original binding; the true conſtcuCtion of 


the ſtatute is, that i” reſpec? to the ec: tificated pariſh, ſuch 
binding and inhabitation, ſhall give no ſettlement. Str. 


1147. Mich, 14 Geo. 2, The King againit 7/e inhabitants 


of Petham. 


Upon a ſpecial order of fefſions, the caſe was ſtated for 
the opinion of the court; that in 1702 one Richard 
Pl»wer was bound apprentice to John Emertom, who was 
legally ſettled in [vinghoe; that he ſerved part of his time 
there, and then the maſter went with all his family as a 
certificate-man to Stone-Bridge, where he purchaſed an 
eſtate of the value of 60l. and after ſuch purchaſe the 
apprentice lived with him fix months till the apprentice- 
thip expired ; and becauſe the ſtatute 12 Ann. c. 18. pro- 
vides that the apprentice of a certificate-man ſbal]l gain no 
ſettlement in the pariſh to which the maſter goes by cer- 
ticate 3 therefore the judges adjudged the ſettlement at 
Tvinghze, where the binding and great part of the ſervice 
was. And by the court, The order muſt he quaſhed ; for 
as the apprenticeſhip expired in 1709, the ſtatute 12 Ann. 
is out of the caſe, not being made with any retroſpect ; 
and then the caſe is no more, than that an apprentice of 
a certificate-man lives forty days in Stene-Bridge, which 
before that ſtatute was enough to gain him a ſet:lement ; 
but if this had been a caſe ſince the ſtatute, yet we tnink 
the ſettlement would lie in Stone-Bridge, tor according 
to the caſe of Burclear and Ea/twoodbay, Eaft. 5 Geo. 1. 
in B, R. when a certificate-m:n makes a putchale, he im- 
mediately ceaſes to be there in nature of a certificate-man, 
and becomes a ſettled inhabitant ; ſo that laying the itatute 


_ out of the caſe (as we muſt do, it being nothing to the 


purpoſe) in this view here is a ſervice for ſix months as 
an apprentice, in a pariſh where the maſter was legally 
ſettled, which is now more than ſufficient to give a ſettle- 
ment to the apprentice. Stra. 265. Hill. 6 Geo, 1. Be- 
tween the pariſhes of ſvinghoe and Stone- Bridge. 

Stat. 31 Ge. 2, c. IN. feet. 11, Whereas by an a 
made 1n the third year of the reign of King //l'am and 
Queen 4Zary, inticled, An af for the better explanation 
and ſupplying the defetts of the firmer laws for the ſettle- 
meiit of the por, It is enacted, That if any perſon ſhall 
be bound an apprentice by indenture, and inhabit in any 
tow: or parith, ſuch binding and inhabitation ſhall be ad- 
judged a good ſettlement ; and whereas fince the making 
the ſaid act, great numbers of perſons having been unwa- 
rily bound zpprentice, by certain deeds, writings or con- 
tracts, nat indented, by which binding many of them 
have ſuftercd great loſs and dam :ge, on account of their 


| having been refuſcd a ſertlement in ſuch town or pariſh, 


where they have b2en ſo bound and reſided forty days, 
and have been 1emoved to the pariſh or place where their 
laſt legal fetlement was before ſuch apprenticeſhip, where 
they had no encouragement to exerciſe their trades, or 
opportunity to gain a livelihood by their ſaid trades to 
which they were ſo bound apprentices : for relief therefore 
of ſuch apprentices, and for preventing the like miſchief 
for the future ; Be it enacted, &c. That no perſon who 
ſhall have been an apprentice, or who ſhall hereafter be 
bound an apprentice by any deed, writing, or contract, 
not indented, being firſt legally ſtampt, ſhall be liable to 
'be removed from the town, pariſh or place, where he or 
ſhe ſhall have been ſo bound an apprentice and reſident 
forty days, by virtue of any order of removal, granted 
by two juſtices of the peace of any county, riding, di- 
viſion, city, town corporate or place ; or by virtue of 
any order of the juſtices, at their general or quarter ſeſ- 
ſions, by reaſon, or on account of ſuch deed, writing, 
or contract not being indented only. - 


8. Pleadings in aftions brought by and againſt maſters and 
apprentices, : 


Action on the caſe by A. againſt B. for inticing hi 
apprentice. ({. being a tradeſman in Lendon) to depar 
fron his ſervice for ſix days and divers times to take 
15/cy out of the box of the ſhop, and play at cards with 
B. and that B. cozen'd the apprentice: the court thought 
A. might well have an aQtion for the departure, and loſing 
the money is a damage to A, and the cozenage is but an 


Longs upon a demurrer, becauſe the p 


& PP 


agoravation of the offence, and for ihat the apprentice 
himſelf only ſhail have an action ; but in this caſe, be. 
cauſe the damages were intire with reſpect to the cozenage 
as well as to the departure, 4. could not have Judgement 


by the better opinion of the court. Ny log. 


Indiftment for cauſing an apprentice to abſent himſelf 
from his maſter, and keeping and detaining him in that gh. 


ſence, It. was moved to quaſh it, becauſe not a thing of 


a publick nature, being no other than an aCtion on the 
caſe ; but the court ſaid, it was a great offence, and would 
not quaſh 'it ; but left the party to demur if he would, 


12 Md. 195, 


An indiftment was for procuring an apprentice ts depart 
unlawfully from his maſter, and ſeducing him to take and 
carry away his maſter's goods. The defendant was found 
guilty ; and it was moved that this was only a private 
injury, for which caſe /zes, and not in its nature publick 
to maintain an indictment ; beſides, no fact is laid to be 
done in purſuance of this inticing, and as to the carrying 
away the goods, no venue 1s Jaid where the goods were 


taken away ; and judgment was arreſted, 1 Salk, 380, 


A common a&tion of treſpaſs will not lie for inticing an 
apprentice or ſervant from. his maſter ; but if one will 


take away my apprentice or ſervant wt force, treſpals 


will lie for the maſter, declaring upon the torce, per qued 


ſervitium amiſit ; per tot. cur', 6 Mbd. 182, 


If a man knows that an apprentice ran away from his 
maſter, and he keeps and employs him, the proper remedy is 
to bring an adimm for ſo much money paid to the plaintiff's 
apprentice in wrong of the plaintiff; per the Ch. J. Barnard. 
Rep. in B. R. Pajch. 2 Geo. 2. at the fittings at Guildhall, 


Aynfworth v. Wood. 


One of the age of /ixteen years put himſelf apprentice 


in Londin by indenture, with the uſual covenants, and 
afterwards ran away with his maſter's money, whereupon 
he brought an ation of covenant: the defendant pleaded 


| 2onage ; the plaintiff replied; that by the cuftom of Londn 


an infant may bind himſelf apprentice, and in ſuch co- 


venants as are Comprized in this indenture,. and that he 


ſhouid be bound, &c. as if he was at full age, &c. and 


upon demurrer to this replication, it- was objected, that 


this cuſtom is pleadable only in the court of Londen, and 
not in the Common Pleas, or el{ewhere ; but adjudged 


otherwiſe. Mor 135. 


Covenant againſt the defendant, being an apprentice, 
for imbezilling his maſter's goods : the defendant pleaded 
infancy when he became bound ; the plaintiff replied, that 
the cu/tom of London is, that one may bind himielt appren- 
tice at the age of feurteen years, &c, the defendant re- 
joined, that the cuſtom is, that if one may bind himſelf 
apprentice at that age, and the indenture is inrolled in 
Guildhall, then it ſhall bind, and traverſed the cuſtom 


as alledged by the plaintiff : Upon which they were at | 


iflue, and the court ſent to the lord mayor and aldermen, 
who certified by the mouth of their recorder, that the 


cuſtom was as the plaintiff had declared. Palm. 361. 


Error of a judgment upon the ſtatute for ufing a trade, 
not having ſerved an apprenticeſhip, &c. the action was 
brought in Newbury, and the error aſſigned was, that it 
ought to be brought in one of the courts at e/iminſter ; 
and for that cauſe the judgment was reverſed. Siyle 


333 | 


Covenant upon an indenture of an apprentice, wherein 


he bound himſelf to ſerve the plaintiff for ſeven years; 
the plaintiff ſet forth the c/fom of London, that any 
perſon above fourteen and under twenty-one, and unmar- 
ried, might bind himſelf apprentice, &:. according to the 
cuſtom, and that the maſter might have tale remedium 
againſt him, as if he had been twenty-one, and alledges, 


that the defendant did depart from his ſervice per quod 


he loſt his ſervice fer that term, which was not yet exe 
pired : the defendant pleaded a frivolous plea; and upon 
a demurrer, it was adjudged, that tho ſuch a covenant 


would not bind an 7/a:t, either at Common law, or 


the ſtatute 5 E//z. yet by cu/2om it ſhall bind him; 


by 
'tis 
true, here the plaintiff declared for the loſs of the _ | 
| dant's fervice for ſeven years, part of which was yet 0 


. 9,* 
come, which had been nought after a verdift, but 5 


laintiff may take 
damages 


 Imbezil, &c. an 


( 


APP! 


damages for the departure only, and not for the loſs of the 


:-e during that time. 1 Afod, 291, © 
ferric to by an apprentice, for that the defendant's 
(ſtator 'had covenanted to inſtruct kin (the plaintiff) in 
the art of a ſadler for ſeven years, and to find him in 
meat and drink during that term, and aſſigned the breach, 
tor that after the death of the teſtator, -the defendant, who 
| was his executor, turned him (the plaintiff) out of doors, 


and out *of 'his ſervice, et /ic did not find him meat and. 


drink ; and upon demurter, the court inclined at, firſt, 
that ct ſic was not a ſuficient averment of the breach of 
covenant 3 but afterwards they held et /ic to be only 
matter of form, and thar the apprentice remains to the 
executor ; for tho" he might not inſtruct him, he muſt 
find him in met ahd-drink. 1 Sd. 216. oda:cal ala: | 

The plaintiff declared upon an indenture of apprentice- 
ſhip ; the defendant pleaded, that at the time of the eX- 
ecuting the ſaid indenture he was an infant ; the plaintiff 
replies, that by the cuſtom of the city of Londin, if one 


under age binds himſelf apprentice, it thall oblige him ; | 


and upon demurter to this replication, it was objected, 
that it was ill, becauſe a departure from the declaration, 
for that is at Common law, and by the replication he hath 
enabled himſelf by a cu/tom ; and ſo is the abbot of Boke- 
faſf's caſe, Keihw. 75. B. bur adjudged no departure, for 
the ation is founded on a covenant, and 1n the replica- 
tion he only anſwers the diſability in the plea. Raym. 16. 
' Covenant by an infant per guardianum, for that he 
being apprentice to the defendant by indenture, he did 
not keep, maintain and teach him the trade of a woollen- 
draper, as he ought by his covenant, but turned him away : 
The defendant pleaded an order of /e/ſions, by which he was 
diſcharged from the plaintiff for his diſorderly living, and 
that the order was inrolled ; and upon demurrer to the 
plea, it was held, that the maſter might be diſcharged 
from his apprentice by an order of ſeflions ; but it was a 
queſtion, whether he ought firſt to make application 29 
one juſtice, and not to the ſeffions per ſaltum. 1 Vent. 
7 ae 
'h Covenant, the plaintiff declared on the cuſtom of 
London, that time out of mind, every freeman ſalebat to 
take and apprentice, who by c/om, &c, are bound by 
their covenants faithfully to ſerve ; and that he (the 
plaintiff) took the defendant apprentice by indenture, in 
which he covenanted to ſerve ſeven years, which he had 
not done 3 upon which they were at iſſue, and the plain- 
tiff had a verdict : It was inſiſted in arreſt of-judgment, 
that the declaration was. ill, becauſe it was #n the /olet 
alone, when it ought to be in the debe? and /elet ; for if 
he is bound to ſerve, it muſt be by the cy/iam,. becauſe 
he is an 77fant ; and if by the. cuſtom, theo' it muſt | be 
debet & ſalet ; but adjudged, that he is bound by the c- 
venant, and that the cuſtom is only, 7nducement. 1 Lev. 12. 
The teſtator covenanted | to teach an apprentice - his 
trade; and in an aCtion of covenant againſt his executor, 
it was inſiſted, after a verdict for the plaintiff, that the 
covenant was perſonal, and did not oblige the.executor ; 
but adjudged, that it did, and, if the executor! is. riot. of 
ren trade, he ought to provide another maſter, who is. 
I Lev, 176, 0s ae bir 
In wht on jc ge of bond, that if apprentice ſhould 
if within twenty days after zatice: given 
thereof to defendant and ohe A. and proof to them vhade;, 
Ec. ſhewing to'defendant and 4. a confeſſion under' hand 
of the apprentice is not proof ſufficient, the apprentice being 
not fide dignus, and notice and- proof ought ta' be given 
them both together, and not to one at one tine; and the 
ether at” another time ; plaintiff; ſhould ſhew in: 4vhat 
Place Be” becanie apprentice, and that he was | futh ' a rt fon 
a: night be apprentice by 5 Eliz. and tho” the ſtatute 1sinot 
pleadee; defendant ſhall take- advantage thereof, becauſe 
Ss a zcneral ſtatute. Cro. Eliz. 723. pl. 55, 
Bond was given fer the truth and honeſty of an appren= 
tice; the maſter pretended goods were loſt, and got the 
arprerrice to figr. a note as for particulars of the'goods loſt 
ad the value of them, but let the note- fleep'for two'or 
three years without acquainting the: obligor with it : A 
bill was exhibited againſt the maſter to be relieved againſt 


© _— and an iilue was direQed on a quantum damnifi- 
/ OL, » 


1 


. 
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'catus, "but, the note not to be.given in evidence ; 'and af- 
terwards, the. defendant, the , maſter, who was- plaintiff 


in the adtion at Jaw, being nonſuit upon full evidence, a 


perpetual injunftion was decreed againſt the bond for. all 


| breaches paſt before the aQion brought by the maſter at 


aw. A Re i bios ies 1 | 

A. a father, on putting out his ſon apprentice to B. 
was bound in a bond of 1000). penalty for his ſon's fidelity ; 
the ſon imbezils 2031. which A, paid, but 'defired (B. to 
truſt the, fon no more with, caſh, or but very ſparingly. 
About -a year after the ſon imbezilled 'about 3ool. more, 
and fo it ſtood for ſeveral: years, when upon account it 
appeared he had imbezilled 2750. but of this B. gave 
no notice to A. till two.years after apprenticeſhip ended. 
The maſter of. the Rolls decreed A. to-pay 1roool. over 
and above the 203/. before paid ; but Lord Ch.-J.. King, 
decreed the payment of ſo much as would make it.in all 
_000k and the 203/. to be as part of it. 2 P. Williams 
288, | Perks TH. © 


An indenture'6f apprenticeſhip, 


THIS Indenture made the day and year, &c. Wit- 
neſſeth, That A. B. jon of, &c. Hath of his ow 
free and wolintary will, placed and bound hiniſelf aþ rentice 
wnto C. D. of, &c. to 'be 'thilght ih the trade, ſcience, or 
occupation of, &e. which hz "the /ajd'C. D. now uſeth, i 


- 


be done by others, ut of the ſame to his power 
give notice to his jd maſter ; the . goods of his. ſaid maſter 


ji: os 


oe 
'F 
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1. Of eumwing vicarages apati appropriation ;' and whert, 
. aka by what ads apprepriation's good, N | 
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* Before' the” time of Richard,;2, .it was lawfitl (as it 


ſeettis)" to appropriate the whole fruits of a benefice to an 


| 


abby or priory, they finding one to ſerve the cure, But 
P p 


that 
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not be done but wi 


2 Þ 
that King redrefſed that evil by a good law, whereby 


he ordained, that © In evety licence to be made in the 
Chancery, of the appropriation of any pariſh church, 
it ſhall be expreſly contained, that the dioceſan of the 
place, upon the appropriation of ſuch churches, ſhall or- 
dain according to the value of ſuch churches, a conveni- 
ent ſum of money to be paid and diſtributed yearly of the 
fruits and profits of the ſame churches, by thoſe that will 
have the ſame churches in proper uſe, and by their ſuc- 
ceſſors, to the poor pariſhioners of the ſaid churches, in 
aid of their living and ſuſtenance for ever ; and alſo that 
the vicar be well ard ſufficieritly endowed.” Stat. 15 


Rich. 2. c. 6, And by the ſtatute of 4 Her. 4. c. 12.1t | 


is enacted, that © From henceforth, in every church ap- 
propriated, there ſhall be a ſecular perſon ordained vicar 
perpetual, canonically inſtituted and indufted, and co- 
venably endowed by the diſcretion of the ordinary, to do 
divine ſervice, and to inform the people, and to keep hoſ- 
pitality there : And no religious thall in any wiſe be made 


vicar in any church appropriated,” 


From henceforth] This ſtatute extendeth not to appro- 
priations made before this time. 2 Rol. Rep. 127. 


There ſhall be a ſecular perſon ordained perpetual] In 
the caſe of Bonſey and Lee, Trin. 1684 ; it was decreed, 


' that where there is no vicarage endowed, the impropria- 


tor of the ſmall tithes is bound to maintain a prieſt ; and 
upon an information by the attorncy general for that pur- 
poſe, the King may afſign to the curate ſuch an allow- 
ance or proportion of the ſmall tithes as he ſhall think fit : 
but otherwiſe it is, where the vicar is endowed, tho' but 


_ of never fo ſma]l matter. 1 Fern. 247. 
Covenably endowed] So that without endowment, the | 


appropriation was not good, 12 Co. 4. 


By the diſcretion of the ordinary] Before this, it could 
the conſent of the patron ; but there 
was no neceflity of the licence of the K:»g (as in the caſe 


of appropriation) becauſe no damage accrued to the 
crown. 2 Rial. Abr. 334. 


No religious ſhall in any wiſe be made vicar in any church 
appropriated] But if the benefice was given ad menſam 
monachorum, and fo not appropriated in the common form, 
but granted by way of union pleno jure ; in that caſe, it 


- was ſerved by a monk of their own body, who was re- 


movable at thcir own pleaſure. "This is the founda- 
tion of ſtzpendiary cauracies, where the impropriators are 
bound to provide divine ſervice, but may do. it by a 
curate, not inſtituted, but only licenſed by the biſhop. 
So the monks ſerved them ; and becauſe the acts of diflo- 
lution gave the lands to the King i ſuch manner and 
form as the monks held them, they who derive from the 
crown have reckoned themſelves under no reſtraint to pre- 
ſent a vicar to the biſhop for inſtitution. But tho” the 
Canon law is clear, that ſuch benefices as were united 
menſ@ monachorum might be ſerved by monks, without in- 
ftitution ; yet- the law alſo was, that in caſe ſuch cures 


were ſupplied by ſeculars, they muſt have inſtitution ; 


and there being now no' ſupply but by ſeculars, it ſeems 
to follow, that by law no benefices can be now ſerved by 
Ripendiary curates, without inſtitution ; but the received 
practice is otherwiſe, Gib/. 717, _ , 
The act of endowment by the biſhop might be made, 


_ either in the act of appropriation, or by a ſubſequent a& 
and a ſeparate inſtrument ; which is mentioned'in this 


place, that in ſearching for endowments in the regiſtries 
of biſhops, or the court of augmentations, neither the 
one nor the other ſhould be neglected ; for altho' a ſepa- 
rate at or inſtrument of endowment may not be found, 
yet it is poſſhble the endowment .may have been made in 
the aft of appropriation. Gib/. 719. | : 

If the body corporate be now in being to which the 
church is appropriated, as all the old cathedrals are ; or 
if the impropriation were, at the diſſolution of the mo- 
naſtery, given to any cathedral or collegiate church that 
now 1s ; the moſt probable: place to fnd the endowment 
of it is in the archives of that church : if not, perhaps it 
may be found in the augmentation office. But it is to be 
feared, that moſt of the endowments are now loſt, at leaſt 


RET Po 
to us, by _" carried to Rome at the diflolution of mg. 
naſteries, TFohn/. 239. | | 
Upon the making an appropriation, an annual penſion 


was reſerved to the biſhop and his ſucceſſors, common] 
called an indemnity, and payable by the body to whom 


ſervation, in an ancient appropriation in the regiſtry of 
the archbiſhop of Canterbury, is expreſſed tg be, for a 
recompence of the profits which the biſhop would other. 
wiſe haye received during the vacation of ſuch churches, 
Gibſ. 719. 

A vicarage by endowment becomes a benefice diſtin 
from the parſonage. As the vicar is endowed with ſepa. 
rate revenues, and is now enabled by the law to recover 
his temporal rights without aid of parſon or patron; {» 
hath he the whole cure of ſouls transferred to him, by in. 
ſtitution from the biſhop. It is true, in ſome places, both 
the parſon and the vicar do receive inſtitution from the 
biſhop to the ſame church, as it is in the caſe of je 
cures ; the original of which wes thus: the reQor (with 
proper conſent) had a power to intitle a vicar in his 
church, to officiate under him ; and this was often done; 
and by this means, two perſons were inſtituted to the 
ſame church, and both to the cure of ſouls, and both did 
actually officiate, So that howeyer the reCtors of /me- 
cures, by having been long excuſed from reſidence, re 
in the common opinion diſcharged from the cure of ſouls 
(which is the reaſon of the name) and however the cure 
is ſaid in the law books to be in them ha3itualiter only ; 
yet in ſtrictneſs of law, and with regard to their original 
inſtitution, the cure is in them afualiter, as much as it 
is in the vicar. G1b/. 719. | 


patronage of the vicarage. For in order to the appropria- 
tion of a parſonage, the inheritance of the advowſon was 
to be transferred to the corporation to which the church 
was to be appropriated ; and then, the vicarage being de- 
rived out of the parſonage, the parſon of common right 
muſt be patron thereof. * So that if the parſon makes a 


| leaſe of the parſonage, (without making a ſpecial reſerva- 
tion to himſelf of the right of preſenting to the vicarage) 


the patronage of the vicarage paſleth as incident to it. . 
A that the pariſhioners may. 


But it was held in the 21. 
preſcribe for the choice of a vicar. And before that, in 
the 16 Fa. jn the caſe of Shirley and Underhill, it was 


carage of common right is appendant to the rectory, yet 
it may be appendant to a manor; as having been re- 
ſerved ſpecially upon the appropriation. Gibſ. 719. 

All appropriations to priories or other religious houſes, 
which were under the value of 200. per annum, were 
given to 'the King by the Statute 27 H, 8, as well as 
thoſe appropriations to abbies above the value of 200. 
per annum were given to him by the ſtatute 3x H, 8. for 
the ſtatute 27 7. 8. gives him the churches, chapels, ad- 
vowſons and patronages of theſe monaſteries, &:. which 
muſt be underſtood the churches appropriate as well as the 
advowſons and churches which were preſentative, for the 
words eccle/ia and reforia are ſynonymous ; beſides, the ſta- 
tute gives-the King all thoſe monaſteries whereof the þ:/- 
feſſrens did not exceed 200). per annum, fo that whatever 
contributed to the yearly revenue was given to the King 
now 'tis plain, that a great part of their poſſeffions and 
yearly profits did conks in appropriations, for it was ealy 
for them to get advowſons, and as eaſy afterwards to get 
them appropriated, and appropriations, tho' they were only 
ſo in reputation, paſſed to the King by both theſe ſtatutes 3 
ſo adjudged 11 Rep. 13. in Priddle and Napier's caſe, and 


and the biſhop of Coventry's caſe. 

'The abbet of S. held the parſonage of F. appropriate, 
which came as ſuch to #7. 8. by the ſtatute of dillolu- 
tions, &c. the King granted it in fee to B. under which 
grant the plaintiff claimed ; the defendant had obtained 4 


| ——_ to the church of L. from the King, ſuppo- 
1 


ng it to be void by lapſe, and to deſtroy the appropria- 
tion, he ſet forth the original of it, which was anno 22 
Ed. 4. with a condition, that a vicarage ſhould be perpe- 
tually endowed ; and alledged, that their never was any 


UVicarage 


the appropriation was made. 7 he ground of which re 


The parſon, by making the endowment, acquires the 


declared by the court, that tho' the advowſon of the vi- 


in Hob. 306. Wright and Gerard's caſe, and 148. Colt 
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vicarage endnwed, and therefore the appropriation was 
void, and by conſequence the rectory could nut come to 
King H. 8. as appropriate to the abbot of 8, but adjudged, 
that fince it-had been taken, to be appropriate ever fince 
the reign of £4. 4. and a vicar had ever ſince beer--inſti- 
tuted and inducted, it ſhall be preſumed that the vicatage 


' was endowed originally. 12 Rep. 4. Grimes verſus Smith. 


2 Gra, 210. Hunſton verſus Cocket, $, P, Lea. 15, Staf- 


fard's czſe, S. P. 


King Ed. 1. anno 12 of his reign, granted to the 
biſhap of St. David's, and his ſucceflors, thirty-four 


' churches in his dioceſe in /Yales, ſo as he or they might 


appropriate them, or any of them, to the church of St. 
David's, or make new prebends in a of the ſaid churches; 
afterwards the biſhop with the aſſent of the #ing, and 
the dean and chapter of St. David's created a collegiate 
church out of one of the thirty-four churches ſo granted to 
him as aforeſaid, and made thirteen prebendaries, and 
appropriated thirteen of the ſaid churches to the ſaid pre- 
hendaries; King Edward 3. confirmed the premiſles, &c. 
adjudged, that theſe apprepriatims were well made, and 
that this was a good collrge and given to the King by the 
ſtatute 1 £4. 6. for tho' there was no 'endowment of a 
vicar, which ought to be upon every appropriation, yet 
that ſtatute gives the commiſſioners power to eſtablich a 
vicar in every college, which was formerly a parochial 
church. 4 Rep. 107. in Adams and Lambert's caſe. 
Mich. 10 Eliz. Dyer 267. S. P. 03s | 

King Ed. 1. being ſeiſed of the manor of K:imbelton, to 
which the advowſon of the church was appendant, granted 
the ſaid manor cum pertinentiis to H, B. in tail ; uf 
death of the tenant in tail, his iſſue in tail, anno 4 Ed. 3. 
granted the ſaid advowſon to the prior of Stonely, who, 
after the death of the incumbent had the ſame appropy i= 
ated to him and his convent ; and ſo it continued till the 
diſſolution anno 27 H. 8. then the King granted the im- 
propriation to another in fee ; afterwards, anno 37 Eliz. 
one Beard obtained from the Pueen a preſentation to this 
church, ſuppoſing ſhe had a title by lapſe, for that the 
church was not lawfully appropriated to the prior of 
Stonely ; and the reaſon was, becauſe the iflue in tail had 
nothing in it, and by conſequence he could nut grant it 
to the priory, becauſe it did not paſs to his anceſtor by 
the grant of the manor cum pertinentiis ; adjudged, that 
tho' the advowſon in ftrictneſs of law did not paſs by the 
words cum pertinentiis, yet becauſe of the long and con- 
tinued poſſeflion in the prior and convent, it ſhall be in- 
tended there was a lawful grant thereof made by the King 


| to HL. B. and all ſhall be preſumed to be done which | 
might make this ancient appropriation good, and it ſhall 


not be drawn in queſtion after ſo many ſucceflions of ages, 
Curing all which time it hath been taken, that the church 
was rightfully appropriated to the priory. 12 Rep. 5. 
Priddle verſus Beard & al”. 12 Rep. 3. Lord St. fon of 
Bleiſee and Dean and chapter of Glouceſter, S. P, 


2. Where appropriation is not god. 


Ring £4. 6. beiopg patron of the church of B. which 
was then full of an incumbent, granted the ſame to the 
biſbop of Coventry, &c. and that after the avoidance it ſhall 
be appropriate to the ſaid biſhop and his ſucceſſors ; the 

Op made a leaſe thereof for ſixty years, to commence 
Upon the next avoidance, which leaſe was confirmed by 
the dean and chapter ; adjudged, that this leaſe was void, 
becauſe the biſhop had nothing in the parſonage durin 
the life of the incumbent ; and the reaſon was, becaus 


the appropriation was made to him by theſe words, ( VIZ, ) | 


at after" the next avoidance he ſhould hold the church in 
Proprios uſus, by which it appears, that an appropriation 
cannot be made to a church which is full but by ſpecial 


words. Mich. 8 Eliz. Dyer 244. Biſhop of Fg * and. 


Litchfield's caſe, and Jobſon and Michael's caſe, S. 


4 In guare zmpedit againſt the bi/hop and the dean and | 


apter of Warcefler, to preſent to the church of Dean ; the 
biſhop pretended, that he claimed nothing but as ordi- 
nary, and that the dean and chapter pleaded a plea, to 
wich the plaintiff demurred, and the caſe upon the 
pleadings was thus ; King £4, 6. was ſeifed of the ad- 


ter the | 


AFP 
vowſon of the ſaid church in fee, and in the firſt year of 
his reign, the church being then fu/ of an incumbent, 


granted the ſame to the dean and chapter, and their ſuc- 
cefiors, and gave them licence to retain it i» proprios 


did appropriate. and incorporate it to them ; and the in- 
cumbent died, then King E4. 6. preſented one Chamber- 
laine, who was admitted, inſtituted and inducted, then 
the King died, and after his death Queen Mary granted 


Grendon, and from him it deſcended to Roger Grendzn, 
the plaintiff : In this caſe it was adjudged, that none is 
capable of an appropriation, but a body ſpiritual, corporate 
or politick, which hath a ſucceſſion ; tor the. effect of an 
appropriation is to make ſuch a ſpiritual body perpetual 
incumbent, and to have the rectory with cure of ſouls, 
and for that reaſon he muſt be a ſpiritual perſon ; that the 
ordinary, patron and King ought to be aflenting to every 
appropriation where a common perſon 1s patron ; but 
that the King where he is patron may make an appropria- 
tion without the aſſent of the biſhop; and laſtly, that 
an appropriation may be made, even when the church is 
full, but not Dy ſuch words, as in this caſe, but by apt 


and proper words, ſuch as theſe, viz, that the parſon, who- 


is a ſpiritual perſon, may, after the death of the incum- 
| bent, retain the glebe and the fruits of the church to his 
proper uſe, and not by ſuch words as in this caſe, (viz. ) 
that the parſon, after the death of the incumbent, may 
retain the advowſon to his own uſe. Plow. Com. 496. 
Grendon's caſe. $< | 
An appropriation cannot regularly be granted over, 
neither can it endure longer than the body ſpiritual to 
which it was. at firſt appropriated, becauſe by the appro- 
priation not only the glebe and tithes do paſs, which might 


giveth the perſon, to whom the appropriation 1s made, a 
ſpiritual function ; it makes him parſon of the church, 
and ſupplieth inſtitution and induction, which being, the 
higheſt parts of a truſt, cannot for that reaſon be athgned 
over, and therefore every inſtrument of appropriation runs 
thus, (v:z.) that they and their ſucceſſors ſhall be parſons, 
and not they and zh-ir a/7gns ; for by the uſual words, 
that they ſhall hold the church zo thery ozon uſe, they. are. 
made parſons. Heb. 307. Wright verſus Gerard. . 

Appropriations have been judged an abuſe and robbery 
of the church and prieſts, See Kennet's Parochial Anti- 
quities 4.33» | | 


The form of a grant of appropriation. 
© Ciatis quod 70S dedimus, Ec, Decano et ain eickfia 


cathedralis, &c. advocation* 'reftorie eccleſue parechialis 
de, Sc. habend. et tenend. Sc. iijdem decano et capitulo et 
ſucceſſoribus ſuis in perpetuum. Et uiterius ſciatis per pre- 
ſentes quod nos de gratia noſtra ſpeciali ac authoritate noftra 
regia ſuprema et eccleſiaſtica, qua nunc fungimur, pro nobis 
heredibus ct ſucceſſaribus noſtris concedimus et licentiam damus 
preditt. decano et capitulo et ſucceſſaribus ſuis quod reforiam 
et eccleſiam pradidt. quand per mortem, refignationem, vel 
deprivationem, aut per aliquem alium modum quemcungque 
 vacare contigerit, immediate in ſuos proprios uſus tenere fibi 
ef ſucceſſoribus ſuts in perpetuum poſſint et valeant abſque 
moleſtatione et impedimento noſtro, heredum aut P a ley 
noſtrorum, ac hac abſque aliqua preſentatione, induftione ſrve 
adnifſime alicujus imcumbentis ad eandem reftoriam extunc 
impoſterum fiend”, ac ulterius, wg 


An appropriation by the patron or. firft founder, is 
thus: Ego A. B. de, &c. conceffs eccleſiam et advocationem 
meam de H. cum terris et decimis onmnibus ad eam pertinen- 
tibus, decana de, &fc, 109 $06] TSRUP 


See title Ulicar, 


Appzopzare ad honozwem, To bricig a manor within 
the extent or liberty of ſuch an honour. Petrus de Ajhe- 
rugge Seneſchallus honoris ſan#ti Walerici appropriavit diftum 
raperag ad hanorem ſan&ti Walerici,—Paroch. Antiqs 
P- 330» TS ab 


| —_—_— 
. 


Apppopuare 


ſus, upon the ncxt avoidance ; and by the ſame grant 


the advowſon to B. B. in fee, who | gag" over to Tho. 


be granted away if that could be granted over, but it:alſo 


—; In. 
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Appwpulate tommuniam, To diſcommon, z. #. to 


| ſeparate and incloſe any parcel of Jand, that was before 
open common. So A. D. 1299. the prior and convent | 
of Burcho/tr granted to the reQtor of Aſherugge and the 


b:nn hommes of that place, grod fibi poſſmt appropriare, & 
includere pro veluntate ſua ir!s acras de communi paſiura m 
Blakethorn, &c. Paroch. Antiq. p. 336. . 

Enmove, (fpprobere,) To augment, or, as it were, 
to examine to the utmoit. For example, to approve land 
is to make the beſt benefit of- it by increaſing the rent, 
Fc. Stat. g Hen. 6. c. 10. 2 Inſt. 474. 

Appwyare, To approve, occurs in old records, 2s, 
Approyare vaſia and vaſtis approyatis, Cowell, edit. 
1727+ : | ; 

Anpoveamentim, Improvement —— Cum ommbus 


 approveamentis, ef aliis pertinentits ſuis, Mon. Angl. 


2 part, fo. 607. 
Appwvement, Is where a man hath common in the 


lord's waſte, and he makes an incloſure of part of the 


waſte for himſelf, leaving ſufficient common with egreſs 
and regreſs for the commoners. Reg. Jud. 8, 9. If there 
be not ſufficient common Jeft tor the tenant, he may have 
a wiit of afliſe, and ſhall recover treble damages. Stat. 
3& 4 £4. 6. c. 3. and a commoner may break down an 
inclofure, if the lord doth incloſe part of the common, 


- and not Jeave ſufficient room in the reſidue ; but if any, 


upon juſt title of approvement, do make a hedge or ditch 


for that purpoſe, which afterwards is thrown down in the | 


night by perſons unknown, the towns adjoining may be 
diltrained to make ſuch hedge, &c.. for which there 1s a 
noftanter writ. Stat. 13 Ed. 1. c. 46. 2 nfl. 474- 


 Approvement is to be only by incloſure ; and the Jord may | 


not by the ſtatutes of approvement dig pits for gravel or 


z coal, &c. 1 Rl. Abr, 90, 405. 9 Rep. 112. Approve- 


ment may be made between neighbour and neighbour, 
tho” one of them dwell in another town, if-the commons 
join together ; and if the lord hath common in the te- 
nant's ground,” the tenant may approve. 2 Inſt. 475. 
The common 1s to be common appendant or appurtenant, 
to be ſubject to approvement, and not common in groſs to 
2a certain number. | he word approvement is allo uſed 
for the profits of Jands themſelves. Cromp. Furiſd. 152. 


| and the ſtatute of Merton, 2 H. 8. makes mention of 


land newly approved. F. N. B. 71, 
Stat. 20 Hen. 3.c. 4. Wohenſoever feoffees bring an 
affiſe of novel difſe;/in tor their common of paſture, and 


' It is ſo cognized before the juſtices, that they have as 


much patiure as ſufficeth for their hold, and that they 
have free egreſs and regreſs from their hold unto the pa- 
ſture, then let them be contented therewith, and they 
on whom they have complained ſhall go quit, for that 
they have made their profit of their lands, waſte, woods, 
and paſtures ; and if they alledge that they have not ſuſi- 
cient paſture, or not ſufficient egreſs and regreſs as apper- 
taineth to their hold, then let the truth be inquired by 
affilg ; and if it be found by affiſe, that the fame deforceors 
bave diſturbed them of their egreſs or regreſs, or that they 
have not ſufficient paſture, then they ſhall recover their 
feilin by the view of inqueſt, ſo that by their diſcretion 
and oath, the plaintiffs ſhall have ſufficient paſture, and 
egreſs and regreſs, and the diſſeifors ſhall be amerced, 
and yield damages. And if it be found by the afliſe, 
that the plaintifis have fufficient paſture, and ſufficient 
egreſs and regreſs, let the other make their commodity 
of the reſidue, and. go quit. 

Stat. We. 2. 13 Ed. 1. cap. 46. the ſtatute of Mer- 
ton, provided between the lord and his tenant, ſhall hold 
place between lords of waſte, woods, and paſtures, and 
neighbours ; ſaving ſufficient paſture to their tenants and 
neighbours, ſo tbat the lords of ſuch waſtes, woods, and 
paſtures, may make improvements of. the reſidue. And 


- this ſhall be obſerved for ſuch as claim paſture as pertain- 


ing to their hold : But if any claim common of paſture 
by ſpecial feafftment or grant, for a certain number of 
heaſts, or otherwiſe than he ought to have of common 
right ; he ſhall have (ſuch recovery as he ought by form 
of the grant made unto him, by occaſion of a wind-mill, 
ſheepcote, dairy, enlarging of a court or courtilage. No 


8 I 2 
man ſhall be grieved by afliſe of novel diſſerſin of commoy 
of paſture, | 

And whereas ſometimes it chanceth, that one havin 
right to improve, doth levy a ditch or an hedge, and ſome 
by night, or whcn they hope not to be eſpied, do over. 
throw the hedge or ditch, and it cannot be known þ 
verdict of the affiſe or jury, who did overthrow the hedee 
or ditch, and men of the towns near will not indi& {uh 
as be guilty ; the towns near adjoining ſhall be dif... 
to raite up the hedge or ditch again at their own coft, and 
to yield damages. And where one uſurpeth common in 
the time that heirs are within age, or a woman is covert, 
or whilſt the paſture is in the hands of tenants in dower, 
or of other particular eſtates ; they who have ſuch entr 
from time in which the writ of mortd' ance/tor runneth, ir 
they had no common before, ſhall have no recovery by 
writ of novel d:fſerſin if they be deforced. 

Stat. 3& 4 Ed. b. c. 3. ſeft. 4. All ſuch perſons a; 
ſhall bring afſi/e upon an article of the ſtatutes 1ert. 29, 
H. 3. cap. 4. and Weft, 2. 13 Ed. i. cap. 46. and haye 
judgment to recover, ſhall have their damages treble. 

$2@2. 5. And where there have been built upon com- 
mons houſes, with ground under the quantity of three 
acres incloſed, and in ſome places there is incloſed a par. 
den, orchard, or pond, out of ſuch waſtes, which exceed 


to any ſuch houſes, 
. $24, 6. It there be above three acres incloſed, then the 
| houſe and three acres ſhall remain, as it now doth, and 
the overplus of the faid three acres may be Jaid open by 
the owner of the waſtes. _ 
Sce title Jnctofure, and Szat. 29 Geo, 2. c. 36, by 
which commons may be incloſed for planting timber, 
- with the conſent of lords and tenants. _ 
 Appover, or in Latin, probater, is one who being 
indicted ot treaſon or felony, for which he is in priſon, 
conteſſes the indictment ; and being ſworn to reveal all 
the treaſons and felonies he knows, enters before a coro- 
ner his appeal againſt all his partners in the crime within 
the realm. Hale's P, C. 192, 3 Inft. 129. Staund. 
P.C. 14. | x NN ng 
'* All perſons may be approvers, except peers of the 
realm, perſons attainted of treaſon or felony, or out- 
lawed, infants, women, perſons ner compos, or in holy 
orders. 3 Inſt. 129. Hal. P. C. 192. 


' wharſcever to be an approver, nor will any perſon be ad- 
| mitted, unleſs he be aftually indicted of treaſon or fe- 
lony, and confeſſes the inditment ; neither ſhall a per- 


appeal exhibited againſt him for the ſame felony ; neither 
ſhall the appellee of an approver be himſelf an approver 3 
for it would falfify the appeal of the firft approver, in 
ſuppoſing that he had omitted ſome of his partners, but 
| alſo, becauſe it would cauſe an infinite delay ; for the 
| appellee of ſuch an_approver might as well become an 
approver of others, and ſo on. 3 1n/. 139. Staund, P. G. 
144. 2 Hawk. P. GC. 205. | 


A man can only approve others of the very ſame crime 


can approve another with having been an acceflary to 
himſelf, becauſe it is an offence of which it is not poſlible 


 prover is ſworn to reveal all the treaſons and felonies he 
knows, if he accuſe perfons of crimes different from his 
| own, ſuch accuſation ſeems a reaſonable ground to carry. 
' on a proſecution againſt them for ſuch crimes, tho' it be 
| not of- itſelf ſufficient to put them on their trials. 2 {nf 
| as Fitz. Coron. 127. 2 Hawk. P.G, 206. 

| Tf it 


| by the return of the ſheriff, or the teſtimony of perſons 
of credit, that there are no ſuch perſons as ſome of thoſe 
appealed in rerum natura, or in the realm, or in the 
county whereof they are named in the appeal, he ſhall be 
hanged, unleſs the court in mercy ſpare ;him. 2 Hawk, 
P. 6 206 FER 


"The juſtices of the King's Bench, and juſtices of goal 
delivery, and juſtices in eyre, may admit a man to be 
? an 
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not two acres, the ſaid two former a&ts ſhall not extend 


The court 1s not bound of right to admit any perſon 


fon indicted of felony continue to be an approver after an 


with that for which he is indited, and therefore no man. 


| that he himſelf can be guilty ; but inaſmuch 2425S an ap- 


appear either by the confeſon of the approver, or 


APP 


eg appeal ; but juſtices of the peace cannot admit - 


an to be an approver, becauſe they cannot align a 
2 ne: 3 Inft. 130. H. P. GC. 194. IE 
As ſoon as Aa perſon has confeſſed the indictment : with 
an intent to become an approver, he puts it in the diſcre- 
tion of the juſtices, either to give judgment and award 
«xecution againſt him, or to reſpite him till he hath 
convicted his partners z if the juſtices think fit to admit 
him to be an approver, they will aſſign a coroner to re- 
ceive his appeal, and will take his oath to diſcover all the 
treaſons and felonies he knows, and will aſſign him a 
certain number of days to make his appeal in, during 
which he ſhall be at liberty, and ſhall have from the King 
a penny a day ; alſo he muſt make his appeal before the 
coroner on each day during the time limited, and muſt at 


his failure of making his appeal on any of the days, or 
the leaft variation in his repeating it in court, he ſhall 
have judgment of death. 3 Int. 129. H. P. C. 144. 
2 Inft. 629. 2 Hawk. P. C. 207, | 
The coroner may award procels againſt the appellee to 
the ſheriff of his own county, till he come to the exigent, 
| from the award whereof he ſeems to be reſtrained by JZagna 
Charta, cap. 17. The King's Bench and juſtices in eyre, 
_ and juſtices of goal delivery, may award proceſs into any 
county to apprehend and try the appellee ; but it ſeems 
ueſtionable, whether ju/i:ces of goal delivery can a- 
ward proceſſes of outlawry in a — county, as the 
King's Bench and juſtices of oyer clearly may. 2 Hawk. 
. C. 208. 
od [t is at the election of the appellee, either to put him- 
ſelf on his country, or wage battle with the approver ; 
and if ſeveral perſons be appealed by one approver, every 
one of them has his election, either to put himſelt on his 
country, or to wage battle with the approver, who mult 
fight them all, or at leaſt till one of them have van- 
quiſhed him ; after which he cannot maintain his appeal 
againſt the reſt z but if a perſon appealed of the ſame fe- 
lony by ſeveral approvers vanquiſh one of them, he ſhall 
be diſcharged againſt all the reſt. 2 Hawk, P. C. 208. 
If the King pardon either the approver or appcllee, 
hanging the appeal, the approvement ceaſes, and the ap- 
pellee Thall be diſcharged ; in the firſt caſe,. becauſe by 
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longer liable to be condemned ; in the ſecond, becauſe the 
approvement is in truth the ſuit of the King, and there- 
fore as much in his power as an indictment. Hal, P. C, 
201. 3 Inſt. 130. Staund, P, C. 149. 

Neither the approver's confeſling his appeal to be falſe, 
' nor the conviftion of the appellee, exclude them from 
_ the benefit of the clergy. 2 Hawk. P. C. 208. 

If an approver . conviCt all the appellees, whether by 
battle or verdit, the King ex merits juſlitie is to par- 
don him as to his life, and alſo give him his wages from 
the time of the appeal to the time of the conviction ; but 
anciently he was not ſuffered to continue in the kingdom, 
It is recited by 5 H. 4+. cap. 2. © That divers notorious 
felons, for ſa{eguard of their lives, had become provyers to 


_ to purſue and have their pardons, and then after their 
deliverance, had become more notorious felons than they 


perſon pray or purſue, or cauſe'to be prayed or purſued, 
for any ſuch felon ſo attainted by his own confeſſion, to 
have any charter of pardon, the name of him that pur- 
ſues ſuch charter, be put in the ſame charter, making 
mention that the ſame charter is granted at his inſtance ; 
and if he to whom ſuch charter is granted become a felon 
"gan, the party who purſued the charter ſhall forfeit 
IOQ,, 


any perſon being out of priſon ſhall committ burglary, or 
ſhall be guilty of the felonious breaking and entering an 

houſe in the day-time, and after diſcover two who hall 
have committed ſuch burglaries or felons, ſo as they 


| he ey P a pardon of all burglaries and felonies, except 
OL, o 


yer, becauſe ſuch juſtices may aſſign a coroner to 1: 


| manors, to his beſt advantage. Stat. 51. Hen. 


laſt repeat it verbatim in court, and if the coroner record | 


the pardon the felony is extinct, and the approver is no. 


the intent in the mean time, by —— and great gifts 


were before ; and thereupon it is enacted, That if any 


be convict, ſuch diſcoverer ſhall have 40/. and ſhall be. 


A .PF P 
murder and treaſon ; which pardon ſhall be a bar to any 
appeal for the ſame. | 
- Approvers, In Stat. 9 Hen. 6. c. 10, bailiffs of lords 
in their franchiſes are called approvers. But by the ftas 


tute 2 Ed. 3. c. 12. approvers are ſuch as are ſent into 
counties to increaſe the farm of hundreds and wapentakes, 


who likewiſe demiled them to others, the county court 
excepted. Cowel, 

Approvers of the King, (Approbatores regis) Are 
thoſe that have the letting of the King's demeſnes in ſmall 
And in the ſtat. 1, £4. 3. c. 8. the ſheriffs did call them- 
ſelves King's approvers, that is, the colleQors of the 
King's profits. Cowel. | 
— Apputare, To take to his own uſe or profit, viz. 
Domini vaſtorum & boſearum, &c. Appruare ſe pofſunt 
de vaſtis, &'c. Weſt. 2. c. 50, Cowel. | 

Appurtenances, ( Pertinentia) Derived from the Fr. 
appertenir, to belong to, ſignify things both corporeal 
and incoporeal appertaining unto another thing as prin- 
cipal : as hamlets to a chief manor; and common of 
paſture, piſcary, &c. alſo liberties and ſervices of tenants. 
Brit. cap. 39. If a man grant common of eſtovers to 
be burnt in his manor, theſe are appurtenant to the 
manor; for things appurtenant may be granted at this 
day. Co. Lit. 121. Common appurtenant may be to a 
houſe, paſture, &c. outhouſes, yards, orchards, and gardens 
are appurtenant to a mefſuage ; but lands cannct properly 
be ſaid to be appurtenant to a meſſuage. 1 Lill, Abr, gr. 
And the meſluage cannot be appurtenant to another. 
{bid. Lands cannot, according to the right ſenſe of the 
words cm pertinentiis, be appurtenant to the houſe ; but 
the word pertinens may be taken in the ſenſe of uſually 
letten or occupied with the houſe. Plud. 170. Lands 
ſhall paſs in a leaſe or deviſe of a houſe with the appur- 


uſed and occupied with it ten years or more; which is 
judged a ſufficient time to make it appertaining to the 
houſe. Cyo. El. 704. Lands, a common, &c. may be 
appurtenant to a houſe, though not a way. 3 Salk. 40. 
Grant of a manor, with the words cum pertinentiis, *tis 
ſaid will paſs all things belonging to the manor. © Otwer's 
Is; | 

Adjudged, that where a man hath a thing appertaining 

to 2 houſe or mill, the moſt durable thing is the land, 


the houſe or mill falls by the a& of the owner or another, 


it again without the loſs of the appendancy or appurte- 
nance, but then it muſt be built upon the old foundation. 
4 Rep. 86. LutterdlPs caſe. | 

So a deviſe of an houſe, with the appurtenances, and the 
deviſee claimed ſome /and in the field by virtue of this 
deviſe; and adjudged that he might have it, if it had beet 
uſed with the houſe for the ſpace of ten years, or more, 
for that ſhall be ſufficient time to make it appertaining to 
the houſe. Cre. Eliz. 704. Yates verſus Clanrichard. 
Moor 221. Higham verſus Horwood, $8, P, 1 Leon. 24. 
S. C. Godbilt 40. 8, C. Cro. Eliz, 16. 6'Rep. 64. a. 
contra, 3 Leon. 214, Chard verſus Tuck, $. P, Cre. 
Eliz. 89. S. P. $598 0% 1 : 

Three coparceners of a manor to which a /eet did ap- 
pertain; the King purchaſed two parts of the \manor 
with the ' appurtenances : Adjudged, that the leet is not 
extinguiſhed, but remains appendant to the other third 
part; for the King had not all the /zet by the alienation 
of the two ſiſters, but ſhall hold court with the third. 
1 And. 26. ENT | 
.: Treſpaſs for entering his cloſe, and taking and carry- 


| | ing away his hay ; the defendant juſtified under a title 
By ſtat. 5 Ann. cap. 31. ſer. 4. it is enacted, That if 


to the land where the hay did ow' for that there was 
a chapel diffolved in the reign of Edw. 6. and the poſleſ- 
ſions thereof (of which this land was parcel) deſcended 
to the Queen, who in the 32d year of her reign made a 
leaſe thereof by the name” of all that chapel de A. fimn- 
datum in eccleſia de B. cum pertinentits, under which leaſe 


Qq | oo 


which were formerly ſet at a certain rate to the ſheriffs, 


tenances, as pertaining to the ſame, when it hath been 


being the foundation on which ?*tis built, therefore tho? 


yet becauſe the molt durable part remains, he may build. 


the defendant claimed zhe tithes ; and upon a demurrer 
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| to this plea it was objected, that it was ill, becauſe 'tis | 


not ſaid, that the tithes did grow on the Jands belonging to 
the chapel : Sed per curiam, By the grant of the chapel 
cum pertinentiis all the tithes belonging to it ſhall pals. 
2 Ral. Rep. 150. Grubvam verſus Grate, ; 

A copyholder for life, who had right of common in the 
lord's waſte, purchaled the frech91d, which was granted 
to him with the appartenances z adjudged, that by making 
it a freehold, the common which was annexed to the Cu- 
ttomary eſtate was defiroyed, and that by his own act, 
and that it ſhall not be revived by thole general words in 
the orant cum pertinentiis, without ſome ſpecial words to 
pas it again. 2 Cre. 253. Marſham ver, Hunter. Poſiea 
Common. (L. 2.) $. GC, Cro. Eliz. 794. contra. 

In replevin, &c. the defendant avowed, that G. D. 
was ſeiled of an houſe in C. in fee, and of ſeveral lands, 
&c. to the ſame appertaining, whereof the locus in guo 
was parcel ; exception was taken to this avowry, becaule 
land cannot properly be ſaid to appertarn ts an houſe z "tis 
true, it may paſs by ſuch words in a deed, but in pleading 
it cught not to be fo alledged ; and ſo'it was adjudged. 
Cro. Eliz. 919. Wilmatt verſus Carne, © 

Certain lands came to H. 8. upon the diflolution of 
a priory, who demiſed the ſame to'B. B. for years; the 
leſſee built an houſe upon thefe lands, which afterwards 
came to Queen Elizabeth, and ſhe granted all that meſ- 
ſuage, and the lands thereunto belonging : Adjudged, that 


| tho' the houſe was not built on the lands when demiſed 


by H. 8. but afterwards, and before the Queen granted 
the ſame, yet the grant is good, and the lands may be 
properly ſaid to be appertaining to a houſe, when they have 
been let and enjoyed with the houſe a convenient time. Cro. 
Car. 120, 168. Jennings verlus Lake. Po/lea, pl, 8. S. P, 

In ejectment, &c. the caſe was, a copybolder in fee of 
a tenement called Hey/ſham's, built a new building on ſix 
foot of the waſjle, which he did by encroachment, and after- 
wards the lord of the manor made a leaſe of the fix foot 
ſo built on by the copyholder for 100 years ; this leaſe 
was made anno 33 Fliz. and afterwards the copyholder 
amo 1 Fac. ſurrendered the faid tenement called Hey- 
ſpam's, to the uſe of B. B. and his heirs, and anno 5 Fac. 
afſigned all his term in the ſaid fix foot to the ſaid B, B, 
who by indenture anno 19 Fac. made a leaſe of the ſaid 
tenement called Hey/ham's, with the appurtenances, to E, IV. 


for ſeventy years : Adjudged, that the new building on the | 


fix feat of waſte ground did not paſs by the word appur- 
zenances ; for it being built anno 33 £1:z. and it being not 
found that it had been uſed altogether with the tenement, 
or reputed as parcel thereof, nothing paſled but what was 
parcel of the tenement at, that time; but in a deviſe it 
might have been otherwiſe. Cro, Car. 12, Brian verſus 
Witherland. | 

| By the later authorities, lands will not paſs by the 
word appurtenances, but only ſuch things which do pro- 
perly belong to the houſe ; as where a man was ſeiſed of 
two houſes and of eighty acres of land belonging to one 
of them, known by a particular name, and made a feoff- 


ment of the houſe and eighty acres to B, B, who made 


another feoffment to the ſaid feoftor, by which he took 
back the ſame houſe and lands, and forty acres more by 
another name ; and about ten years afterwards he deviſed 
this houſe and all the lands thereunto appertaining, to his 
youngeſt ſon ; adjudged, that tho' he WA thoſe forty acres 
with the hauſe for ten years and more, yet it would not paſs 
by theſe words thereunto appertaining, becauſe they were 
conveyed to him by a new name, Palm. 375. Loftus 
verſus Baker, Gadb. 352. 8. C. reported by the name of 
Knight's caſe. Cro. Car. 57. Hearn verſus Allen, S. P, 
Hutt. 85. $8. C. Lit. Rep. 8. S. C. 

Upon a demurrer ta an Engli/b bill, in the Exchequer, 
it was held by Hale chief baron, that return of writs 
may be claimed by preſcription as appertaining to a ma- 
or, but more eſpecially it may as appertaining to an ho- 


#our, becauſe thoſe have larger incidents than manors, 


and that where the pernor_of the profits is ſued, the 
plaintiff need not ſhew how he claims this privilege ; 


| but in a quo warrants, where the defendant muſt make a 


title, he muſt ſhew how he claims it. Hardres 423. 
Counteſs of Pembrake verſus Lord Burlington, 


AKA 


The teſtator had a houſe and a #iln built upon diſtang 
parts of a cloſe, and alſo two mills to make oatmeal ag. 
joining to the ſaid cloſe, which were uſed with the houſ, 
for ſeveral years, but were lately divided ; then he ſold 
the houſe with the appurtenances and part of the cloſe to 
one, and deviſed the mills with the appurtenances to ane 
other : Adjudged, that the 4:{n did not paſs, for by the 
grant of the houle with the appurtenances, nothing paſſed 
but what properly belonged to the houſe. 1 Lev, 131, 
Archer verſus Bennet. | | 

Treſpaſs for digging turls in his ſoil, the defendant ju. 
ſtined by a grant of the lord of the manor to T. S$. ang 
his heirs, to dig turfs there to be burned in his houſe, and 
that T7. S. granted the houſe cum pertinenttis to the de. 
tendant and his heirs: Adjudged, that the turbary paileg 
by theſe words, without being ipecially named, a» commu 
appurtenant may, becaule it paſſed with the lands to which 
"tis appurtenant. 3 Lev. 105. Solmes verſus Bullick, 

In a ſpecial verdi& in ejectment the caſe was, That 
I Augu/t 1606. King Fames was ſeifſed in fee in right of 
the crown of a pool of water and three gardens, in the 
pariſh of St. Margaret, Weſtminſter, and that a water- 
work was then erected in the ſaid gardens, and that the 
pool was uſed with the water-work till 12 March 11 Fac, 
and then the King by letters patent did grant the gar- 
dens and water-works with the appurtenances, & onnia 
lagna, gurgites, &c, to the premiſes appertaining ; the 
queltion, whether the ſoil paſſed by the words /agnun 
or gurgites, or either of them ; if it did, then whether it 
paſled as appertarning to the water-Work, built anno 6 Fac, 
and paſſed away with the pol as appertaining to it, an 
11 Fac, or as appertaining to the gardens ; which ſeems in 
a ſhort time to gain a reputation, as appertaining, &c, Ad- 
judged, that by the word /lagnum the water and foil 
palleth ; and as to the word appertaining, a thing may 
be ſaid to be appertaining in relation to the extent of the 
grant, or in relation to the nature of the thing granted; 
and firſt as to the extent of the grant, as where an anient 
meſſuage is granted with the lands thereunto belonging ; now, 


ſuage, it may be a queſtion, whether thoſe lands paſs by 
the word afpertaining, but *tis a queſtion only what was 
intended to paſs, and that relates to the extent of the 
grant 3 but in the principal caſe the word appertaining re- 
ates to the thing granted, and without which it could not 
be uſed, and in ſuch caſe *tis appertaining immediately, 
and as ſoon as *tis annexed to it; and therefore the jury 
having found that the water-work could not work /ine 


Nlagno predif?, they fhnd that the water and ſoil, which 
1s comprehended by the word flagnum, was neceſſary for 


the work, and it couid not work without it. Faugh, 107. 
Ito. Price verſus Braham. | Ns I 

Aquage, Aquagrium, quaſi aquz agium, i. e. aquz duQus, 
aquz gangium, aquez iter, @ water-courſe,——Non liceat 
alicut de catero facere dammas wel fordas, aut alia impe- 
aimenta in aliquibus landeis, water-gangiis, foſſatis, fo? 
aquagiis communibus in mariſco predifts, Ordinatio Mariſci 
de Romney faQta tempore H, 3. & Ed. x. Spelman. 
See Uatergage, | 

Arabant a4 curiam deminit, Was intended of thoſe 


of the lord, infra cauriam, i, e. MManerium ſuum. Spelm, 
Glofſ verb. arabant. 2  TUDLE 

Aralia, Plur. Arable grounds, Domeſday tit. Eſex- 
Rex. hundred. de Cheremesford. Sthva 20 porc. decent 


acr. prati 2, noncul. quatuor aralia 23 porc. 50 ves 24 ca- 
pona, ic, Cowell, Spelman, 32D 


acob. 


Araho, 1» araho comjurare, i, e. To make oath: in the 
church, or ſome other holy place ; for according to the 
Ripuarian laws, all oaths were made in the church upon 
the relicks of ſaints. Spelman. | 

Aratrum terrae, As much: land as can be tilled with 
one plough. Hoe manerizm eft 30 aratrorum. Thorn. 
anno 616. Aratura terre is the ſervice which the tenant 
is to do for his zord in ploughing his land, | 
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if ſome lands were of /ate years occupied with that meſ- 


who held by the tenure of plowing and tilling the lands 


Arace, To raſe, from the French arracher, evellere. 


x &*B 


Arhi Lat.) -s a private extraordinary judge | 
Wy, Ly party, choſen by their mutual conſents, 
to determine controverſies between them. JJ7/?, Symb. 
/t, 2, tit. Compromiſe, ſet?. 21. And arbitrators are 
{o called, becauſe they have an arbitrary power 3 for if 
they obſerve the ſubmiſſion, and keep within due bounds, 
their ſentences are definitive, from which there lies no 
appeal. 1 Rot. Abr. 251. The award of arbitrators 1s 
Jefinitive, and being choſen by the parties, they are not 
tied to ſuch formalities of law as judges in other caſes are; 
and yet they have as great power as other judges to deter- 
mine the matters in variance z but their determination 
muſt be certain, and it is to be according to the expreſs 
condition of the bond by which the parties ſubmit them- 
ſelves to their judgment. 1 Nelſ. Abr. 234. Dyer 356. 
The chancery will not give reliet againſt the award of the 
arbitrators 3 Except it be for corruption, &c, and where 
their award is not ſtritly binding by the rules of law, the 
court of equity can decree a performance. Chan. Rep. 


279. 1 Vern. 24. 


1. What things may be ſubmitted to arbitration ; and of 
the ſubmiſſion and revocation thereof. | 

2. Who may ſubnut to arbitration ; and of the arbitrators 
and their powers. 

3. Things eſſential to a good award, 


4. What ſhall be deemed a good award in general. 
5. Pleadings in awards. 


t. IVhat things may be ſubmitted to arbitration ; and of the 
ſubmiſſion and revocation thereof. 


All perſonal actions and things of an uncertain nature 
may be determined by arbitrament, So a debt on a 
ſpecialty or record, thu certain, may be ſubmitted and 
transferred by an award, among /? other things, but not by 
itſelf. x. Lev. 192, But freehold, or inheritance of lands 
cannot be determined by arbitrament z and therefore, 
there cannot be a. partition by an award ; for freehold 
doth not paſs without livery. 1 Rel. Abr. 242. 50 the 
intereſt of an eſtate for years cannot be transferred by 
an award ; for it is a chattel real, x Rol. Abr. 242. 
ctr, Dyer 183. a. in marg. 2 Leon. 104. Gro. Eliz. 


22% h 

i 2a man be bound. to ſtand to an award, and the 
arbitrators make an award, that land ſhall be conveyed ; 
if the party refuſes the conveyance, he forſeits the obli- 
gation, 1 Rot, Abr. 244. So, if an award be, that one 
ſhall pay ſo much in {atisfa&tion_ of a ſpecialty ; though 
the ſpecialty is not thereby diſcharged, yet if he com- 
mences an action upon the ſpecialty afterwards, he forfeits 
his obligation. 1 Rel. Abr. 242. 2 Cre. 447- 4; 

An annuity is not determinable by award, for it 1s 
reckoned jin nature of a freehold, and therefore cannot 
paſs without the deed of the party. 9 Zen. 6. 60. 14 
Hen, 4. 19: 3 Hen. 4.6. 1 Rol. Abr. 266. 4 

Partition cannot be made by award, for a. freehold 
 Eannot paſs without livery and ſeifin. 1 Rol. Abr. 242. 

It has been doubted; whether leaſes for years, being 
chattles real, could be transferred by award ; therefore 
it ſeems ſafeſt when the controverſy relates to theſe, that 
_ theparties be bound in mutual obligations to perform the 
award, and then if the arbitrators award that , one ſhall 
align, transfer, &c. the leaſe to the other, if he refuſes, 
he orfeit his obligation. 1 Ra. Abr. 242: 9 Co. 78. 

YT NE | 

Cauſes criminal are not arbitrable, becauſe they ought 
Mtg puniſhed for the common good. 2/1, Symb. part 2. 
Cots 33- x 

Alito cauſes matrimonial ſeem not arbitrable, becauſe 
marriage ought to be free, and religion diſallows the. ſe- 
vering thoſe whom the church hath joined. Me/?. Symb. 
part. 2, ſeft. 33." 3 Rl, Abr. 252  But:the damages 
2 perſon ſuſtained by a promiſe of marriage, or any _ 
ping to a marriage portion, . may be ſubmitted. 


| 


a 
q 


. 1 Keb. 600, | 
If the ſubmiſſion be without deed, it may be revoked 


 querelis ; ations real are ſubmitted. 


RX VB 
Debts due by ſpecialty cannot be diſcharged by naked 


would be a good bar, for one ſpecialty may be diſſolved 
by another. 1 Hen. 7. 16, b. Dyer 51. 6 Co. 44. 

A certain and fixed debt is not diſcharged by an award, 
but the end and deſign of an arbitration is to reduce 
uncertain debts and duties to a certainty ; and to award 
a man a certain debt is to give him no more, nor do any 
greater thing for him than was done before, for now he 
can have but an action, and that he might have before, 
and to ive him leſs than he had before is to do him a 
manifeſt injuſtice, which the arbitrator cannot do, Cre. 
Fac. 99, 447, 647. 3 Hen. 444. 4 Hen. 7. 6. 10 Hen. 
7+ 4+ 1 Kol. Abr, 264. 

It is held clearly, that all chattles perſonal, and per- 
ſonal aCtions, ſuch as treſpaſs, conſpiracy, maintenance, 
Sc. may be determined by arbitration, and the right 
transferred by naked award, though the ſubmiſſion were 
not by deed; for theſe being transferable by the party 
himſelf without any ſoltemnity, whatever the parties 
themfelves could do, may be done by the arbitrators, who 
are their ſubſtitutes, and ſtand in their place ; and if on 
theſe ſubmiſſions without deed, the arbitrators award one 
party a ſum certain, he may bring an aCtion of debt for it ; 


| but it the award be of doing ſome other thing, which is 
| beneficial to him, he *"muſt have his a&tion on the caſe. 


22 Hen. 6.39. 9 Co. 78. 1 Roll. Abr. 242. 
The arbitrators cannot make an award of matters dif- 


| ferent from thoſe which were ſubmitted ; therefore if the 


ſubmiſſion be of ewes with lamb, and after the ſubmiſſion 
the lambs are yeaned, they cannot arbitrate concerning 
the Iambs. 1 Keb. 6bco. Wh, Sym. part 2. ſed, 32. 
The ſubmiſſion is the authority given by the parties in 
controverſy to the arbitrators, to determine and end their 
grievances ; aud this being a contra&t or agreement muſt 
not be taken ſtrictly, but largely, and according to he 
intent of the parties ſubmitting. Me/?, Symb. part 2, 


feet. I, 2. ; = ; 
This ſubmiſſion may be by word or deed ; if the ſub- 
miſſion be by word, there is no remedy to enforce the 


party to perform the award, but reciprocal ations on the 
caſe, and an action of debt will lie, if money be awarded, 
for it is in nature of a ſimple contratt, 5 Ed. 4; 7. 
2 Keb. 238. 3 Keb. 64. 


without deed,. and the party ſhall. loſe nothing, for ex 


- 


If there be a ſubmiſſion of all adions and complaints ; 
cauſes of action are ſubmitted. 1 Rel. Abr. 245. 
If there be a ſubmiſſion of ans perſonal, ae [edits et 
1 Kol, Abr.' 246, 
If there be a ſubmiſſion of all matters between them tava ; 


an aRion by one of them and his wife againſt the other, 


is not ſubmitted. 1 Kol. Abr, +» | 
If there be a ſubmiſon of «ll! debts ; ſpecialties and 
judgments for them may be relealed. 2 Sand. 190. 


| By a ſubmiſſion of all atlons, cauſes of action are not 
ſubmitted. | 


1 Rol, Abr. 245. Ks | 
But by a ſubmiſſion of "”  adlions per fonal, ſuits and com- 
plaints, aQtions real are not ſubmitted ; for perſonal refers 
to:/the whole, 1 Rol. Abr. 246. | 
By a ſubmiſſion by 4. and B. of the one part, and C. 
of the other, of all matters between them, an ation by A. 
alone againſt C. is ſubmitted ; for it ſhall be taken diſtri- 
butively. 1 Rot. Abr. 246. 
By a ſubmiſſion of A. of all matters, a debt, due-from 
the wife of A. as executrix, is ſubmitted. 2 Gro, 447. 
Submiſſions are likewiſe general; asof all controverſies, 
debts, dues, &c. and here the arbitrators are-not obliged 
to determine all matters diſcloſed, but their arbitration 


undone 3 but where the ſubmiſhon is ſpecial or condi- 
tional, -ita guod an award be made of all controverſies 
' depending, they ought to determine all matters whereof 
they have notice, becauſe here by the expreſs words of 
the authority, [do not own his determination, unleſs all 


| matters in controverſy are ſettled ; and therefore to de- 


termine 


award ; but if the ſubmiffion were by bond the award 


nuda ſubmiſſione non oritur attio, 21 Hen, 6. 10. 8 Go. 
| 81, 82, | 


of ſome things will be good, tho' they leave other things 
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termine one without the others, is to a&t contrary to the | 
authority 3 but if upon ſuch a ſubmiſſion, the arbitrators 


make an award but of one thing, it ſhall be intended. 
there were no others to make an award of, unleſs the 
ocher fide ſhew there was, and that the arbitrators had 
notice thereof, Cro. Eliz. B39. Cro, ac. 200, 355- 
8 Co. 98. Dyer 216. 1 Rol. Abr. 257. 1 Sard, 32. 
s Brown. 63. - | 

Alſo a ſubmiſhon may be made a rule of court, pur- 
ſuant to the ſtatute 9 & 10 IF. 3. and it is ſaid, that al- 
though the ſubmiſſion be by bond, yet the party may have 
it made a rule of court ; in which caſe, it is ſaid, he may 
proceed on the bond, and likewiſe have an attachment 
ior not performing the award. 1 Salk. 73, 

By the ſtatute g & 10 J/. 3. cap. 15. it is enacted, 
«© That it ſhall and may be lawful for ail merchants and 
traders, and others defirous to end any controverſy, ſuit 
or quarrel, for which their is no other remedy but by 
perſonal action, or ſuit in equity by arbitration, to agree 
that their ſubmiſſion of the ſuit to the award or umpirage 
of any perſon or perſons ſhould be made a rule of any of 
his majeſty's courts of record which the parties ſhall chooſe, 
and to inſert ſuch their agreement in theic ſubmiion, or 
the condition of the bond or , promiſe, whereby they 


oblige themſelves reſpeQively to ſubmit to the award or | 


umpirage of any perſon or perſons ; which agreement 
being ſo made and inſerted in their ſubmiſſion, or promiſe, 
or condition of their reſpeive bonds, ſhall or may, upon 
producing an affidavit thereof made by the witneſles 


_ thereunto, or any one of them, in the court of which 


the ſame is agreed to be made a rule, and reading and 


| filing the ſaid affidavit in court, be entered of record in 


ſuch court, and a rule ſhall thereupon be made by the ſaid 
court, that the parties ſhall ſubmit to, and finally be con- 
cluded by the arbitration or umpirage which ſhall be made 
concerning them by the arbitrators or umpire, purſuant 
to ſuch ſubwiſſion; and in caſe of diſobedience to ſuch 
arbitration or umpirage, the party refuſing or negleCting 
to perform and execute- the ſame, or any part thereof, 
ſhall be ſubje& to all the penalties of contemning a 
rule of court, where he is a ſuitor or defendant in ſuch 
court, and the court, on motion, ſhall iſſue proceſs ac- 
cordingly, which proceſs ſhall not be ſtopped or delayed 
in its execution, by any order, rule, command or pro- 
ceſs of any other court, either of Jaw or equity ; unleſs it 
ſhall be made appear on oath to ſuch court, that the ar- 
bitrators or umpire miſbehaved themſelves, and that ſuch 
award, arbitration or umpirage, was procured by cor- 
ruption or other undue means : And that any arbitration 
or umpirage, procured by corruption or other undue 
means, ſhall be judged and eſteemed yoid and of none ef- 
fet, and accordingly be ſet aſide by any court of law or 
equity z ſo as complaint of ſuch corruption or undue 
practice be made in the court where the rule is made for 
ſubmiſſion to ſuch arbitration or umpirage, before the 
laſt day of the next term after ſuch arbitration or umpirage 
made and publiſhed to the parties.” 

An arbitration bond had theſe words, and if the obligar 
fhall conſent that his ſubmiſſion ſhall be made a rule of court, 
that then, &c, Upon motion to make this ſubmiſſion a 
rule of court, it was objected, that theſe words did not 
imply his conſent, but if he would forfeit his bond, he 
need not let it be made a rule of court ; yet becauſe this 
clauſe could be inſerted for no other purpoſe, the court 


| took theſe conditional words to be a ſufficient indication 


of conſent. 1 Salk. 72. 

If one of the parties revokes the ſubmiſſion, or hinders 
the arbitrators from proceeding to the award, the court 
will grant an attachment. 1 Salk. 73. 

Burt if the party dies, there is no remedy by attachment 
againſt his repreſentative, for the contempt dies with him. 
2 Vern. 444. | 
. If the party excepts to the award, tho! it be affirmed, 
an attachment will not be granted ; for the non-perfor- 
mance of it, while the mgtter was ſub judice, was no 
contempt. 1 Salk, 73. | FEES, 

Alſo the party muſt be required perſonally to perform 
the award, and ſuch perſonal demand muſt be made out 
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by affidavit ; otherwiſe the court will not grant an attach. 
ment. 1 Salk. 83. | | 

On motion to let aſide an award, becauſe the arbitrators 
went on without giving the party time to be heard, or 
produce a witneſs, lt ſaid, that the arbitrators bein 
judges of the party's own chooſing, he ſhall not come and 
ſay, that they have not done him juſtice, and put the 
court to examine it ; alter when they exceed their autho. 
rity. 1 Salk, 73, 

But awards have been frequently ſet aſide, eſpecially 
in equity, where the arbitrators have appeared to have 
been miſtaken, or have been guilty of corruption or par- 
tiality ; as 1f they have an intereſt in the thing in contro. 
verſy. 2 Vern. 251. 

So Where there are three arbitrators, and two of them 
by fraud or force exclude the other, or if they have private 
meetings, and admit one of the parties, and give no no- 
tice to the other, 2 Vern. $14. _ 

do, Where they awarded 495/. againſt one of the 
parties for calling the other, who was a butcher, a bark. 
rupt knave, to repair his honour, as they called it. 3 Char, 
Rep. 76. 2 Vern, 251. See 1 Fern. 157. 

So, where the ſubmiſſion was to arbitrators, and the 
had power to chooſe an umpire, which they did, by 
throwing croſs and pile who ſhould name him, and for 
this the court ſet aſide the award. 2 ern. 4g5. | 

If there be a ſubmiſſion to an award, it may be revoked 
before the award made. 1 $:d. 281, 

If two ſubmit on one part, and one on the other ; one 
of thoſe two may revoke without the other. 1 Rel. Alr, 


Ws: - 

If there be a ſubmiffion by a feme ſole, who marries 
before an award made, it will be a revocation. So, if 
the woman and B. ſubmit to one part, and the woman 
matrries, it will be a revocation as to 2B, alſo. 1 Rel, 
Abr. 331. | 2 EL 5 

But if there be a ſubmiſſion, and a bond is piven to 
ſtand to an award, if the obligor revoke, he forteits his 
bond. 1x Ro/l. Abr. 331. Soift a ſubmiſſion be revoked, 
it is of no avail *till notice of the revocation to the arbi- 
trators. 1 Rol. Abr. 331. : 

If the arbitrators are made commiſſioners by order of 
the Chancery to determine the difference, it is no revo- 
cation of the ſubmiſſion of the parties. 1 Rel. Abr. 331. 

If the ſubmiſſion be by deed, it is of its own nature 
countermandable, though made irrevocable by the expreſs 
words of the deed, for the arbitrators being conſtituted 
and put in the place of the parties, by their conſent, to 
act for them, they can no longer ac than they have ſuch 
conſent. 8 Co. $2. 1 Sid. 281. 1 Brownl, 62, 2 
Brownl. 290. So 

But when a man obliges himſelf to ſtand toan award, if 
the party revokes it according to his power, hehath forfeited 
his obligation ; for the making the award becomes impol- 
ſible by his own default, and therefore the obligation is 
ſimple ; but if it be without obligation he forfeits nothing. 
8 Co, 82, 83. 1 Brownl. 62. | | 

If ſeveral plaintiffs or defendants ſubmit themſelves to 
an award, one cannot revoke the ſubmiſſion without the 
other, for joint as are conſidered as the as of one per- 
ſon, and there can be no revocation without the act of that 
perſon that made the ſubmiſſion, 438 Hen. 6. 6. L 
Brownl. 62, | | | 

If a feme ſole ſubmits to arbitration, and afterwards 
marries, this is a revocation of the ſubmiſſion ; and if it 
be Py bond the bond is forfeited. 2 Keb, 865. 1 ones 388. 

If one have judgment in an ejeftment, and then they 
ſubmit the controverſy to arbitration, but before any 
award be made he ſues out execution, it is a forfeiture of 
the bond, for he is the cauſe no award can be made. 
T, Fones 134. | | 
| In debt upon a bond to perform an award, and oyer of 
the condition, the defendant pleads non ſubmi/it, the plain- 
tiff need not aſſign a breach ; for the defendant puts the 
whole ſtreſs of his cauſe upon 'a matter antecedent to the 
alledging a breach; for if there was no ſubmiſſion there 


could be no award, and conſequently no breach of it. 
I $S:4, 290. | 


2 Ih 


A R-Þ3- 


2. Wha may ſubmit to arbitration; and of the power of 
the arbitrators and umpire. | | 
| 

Perſons that cannot contract, cannot ſubmit to arbitra- 
tion, therefore femes covert, perſons compelled by threats 
and impriſonment, perſons profelled in religion, cannot 
ſubmit. 9g Ed. 3. 23. 10 Jen. 6. 14, 19. Latch. 27. 

The huſband may ſubmit the chattles he bath in right 
of his wife to an award, for he may diſpoſe of them. 
Style 351- March 77s 78. es 

If the huſband ſubmits to arbitration the chattles the 
wife has as executrix or adminiſtratrix, this ſhall bind 
the wife, becauſe the wife cannot perſonate any one with- 
out the huſband during coverture. 21 en. 7. 29. 1 Kol. 
Rep. 2069. Cro, fac. ' 7 7 NI 

If an infant ſubmit to arbitration, he may execute or 
avoid it at his eleftion, as he may all other his contracts, 
13 Hen. 4. 12. 10 H.6. 14. March 111, 141. 1 
Fines 164. 1 Lev. 17. I Kol. Abrc-530c«- 

Perſons attainted or outlawed cannot ſubmit to arbitra- 
tion, for they have no property, and cannot by the Jaw 
controvert any thing. 3 Hen. 6. 26. 5 Hen. 7. 16. 

A dean Without the chapter, a mayor without his com- 
monalty, the maſter of a college or hoſpital without his 
fellows, cannot ſubmit to an award, for the ſubrmuſon 
has the force of a contra, and they cannot contract 
without them. 21 Ed. 4. 13. 

It one party and the deputy or attorney of the other 
party ſubmit to an award, this is well enough, tor the 
act of my deputy is my own at, Dyer 21. 1 Rol. Abr. 
244. 2 M14. 228. | 

If ſeveral perſons do a treſpaſs, and one of the wrong- 
doers and the party to whom it is done ſubmit to arbitra- 
tion, and an award is made, the other perſons ſhall take 
aJvantage of it by way of extinguiſhment of the treſpais ; 
the ſame law where the party releaſes to one of them ; for 
in both caſes a ſatisfaCtion really is, or is preſumed to be 
made, and a man cannot receive a double compenſation 
for the ſame wrong. 1 Salk. 70. Carth. 412, 20 
Hen, 6. 12. a. 41. a, Rol. Abr. 268, | 

The arbitrators are perſons indifferently choſen, to de- 
termine the matters in controverſy according to their own 
minds, whether they be matters of Jaw or fact; intants, 
perſons excommunicate, outlawed, &c. may be arbitra- 
tors ; for every perſon muſt uſe his own diicretion in the 
choice of his judges, and being at liberty to chuſe whom 
he likes beſt, cannot afterwards object the want of ho- 
neſty or underſtanding to them, or that they have not 
done him juſtice. J/2/1. Symb. 2. part, ſedt. 27. 

The arbitrators are perſons truſted with the authority, 
and it is not within their power to affign it ; therefore if 
an award be to ſtand to the determination of a ſtranger, 
this is void ; but if the award bs, that an arbitrament 
made by F. $. ſhali ſtand, this is good, becauſe it is their 
own award, though it reters to the act of another ; but 
thouzh the arvitrato:s cannot transfer their power, yet 
they inay award that others ſhall do a winiſterial act in 


ſubſerviency to their award ; for what is done by ſuch | 


perſons, is dune by th:m as ſervants and initruments of 
the arvitracors, and-is the act of the arbitrator himſelt ; 
as that ſuch a conveyance ſhould be made as counſel ſhould 
Jire&t ; ſuch colt paid as the prothonotary ſhould tax, is 
a goud award, 5 Co, 78. I Rol, Abr. 251. Cro, Eliz. 
720. Palm. 146, 2 Rol. Rep. 214. 1 Sid, 258. 
Had. 45. | 


Neither natural or legal diſabilities do hinder any one 


from being an arbitrator ; if they are incompetent judges, 
the ult is in thoſe that chuſe them. They are called ar- 
bitrators, becauſe they have an arbitrary power, if their 
Judgment be according to the ſubmiſſion. If they obſerve 
cir commiſſion, and keep within their juriſdiction, 

| their ſentences are definitive, from which there lies no 

appeal, 3 Vin, 41. | 

A bond is given to F. $8. to ſtand to his award by the 
Partics in Kifrence, being F. D. and F. R. adjudged by 
the court that it was good ; tho? it was objected that the 
rei:ree would make an unreaſonable award, to intitle 


himſelf to the penalty of the bond, Comb. 100, 
YoL. 1, | 


—__—_— 
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| Submiſſion was ts the plaintiff himſelf and another ; an 


this being objected in arreſt of judginent was held good 
per cur, Comb, 218, | 

Dolten J. ſaid, he remembered a caſe where a gentle- 
man's ſteward brought an. aCtion in his maſter's name, 
and deiendant entered into rule by conſent to pay what the 
plaintiff ſhould think fit ; and my Lord Hale held it to be 
a good ſulmiſiion. Comb. 218, 4 Mod. 226. ſays Dot- 
ben J. cited it as Serjeant J/ard's caſe, and that it was 
thus, viz. The ſerjeant took a horſe from the archbiſhop of 
Canterbury's ſteward for a deodand, and that the arch- 


bitkop brought his action; and it coming to trial at the 


aflifes in Kent, the ſerjeant by rule of court reſcrr'd it to 
the archbiſhop to ſet the price of the horſe, which he 
did ; and the terjeant afterwards moved the court to ſet 
aſide the award, becauſe the ſubmiſſion was to the plain- 
tiff himſelf; but it was denied by. my Lord Hale and the 


whole court. 


If ſeveral perſons on the one part, and ſeveral on the 
other ſubmit generally to any award, the arbitrators have 
not only power tv determine matters between them jointly, 
but ſeverally and diſtin&ly alſo ; and an award between 


one only of the one fide and another of the other fide is 


good ; for this is not doing leſs than the commiſſion war- 
rants, ſince their is an attorney in it to determine mat- 
ters diſtinctly between them, tor the ſubmiſſion is of all 
matters, ſo that it contains as well al] things ſeverally be- 
tween each: of them, as jointly between them all, and 


perhaps there may be no cauſe of award between the 
others, 2 Rich. 3. 18. 2 Keb. 886. 12 £4. 25, Latch 


208, 1 Rvo!, Rep. 293, 1. Brownl, 112, Yelv. 203. 
3 Bulſl, 6. Cro, Car. 433. Style 471. 1 Rol. Abr. 


261, 
The arbitrators cannot make their award by parcels at_ 


ſeveral times, for when they have made an award they 
have executed their authority, and can do no more z and 
therefore if two ſubmit all debts, treſpaſies, &c. and the 
arbitrators one day make an award of the debts, any of 
the treſpaſlcs another day, this is nut good as to the ref 


paſtes, but they may deliberate of one thing one day, and 


of another the other da;, and then make an intire award 


of the whole; alſo an award made in the night is good, 


tor the party's attendance is not requiſite ; but where an 


act cannot be done without perſonal attendance of a third 


perſon, it cannot be in the night, 1 Rel. Abr. 250. Cri. 
Eliz. 676. | | 

If there be a ſubmiſſion to arbitration, and if they can- 
not agree before the firſt of May, then the ſubmiſſion is 
made to 7. 8. to be the umpire, the award to be made be- 


fore a certain day then-next to come ; if the arbitrators ne- 


ver dilicourſe about the matter, ſo as there is no diſagree- 
ment Fetween them, yet if they make no award before the 
day, the umpire may determine the matter; for theſe 
-words, zf they cannot agree, are not to be taken literally, 
but only that if they do make no award, that then, &c. 
1: Ke. Mor, 201 ©: , 


If the condition of an obligation be to ſtand to the 


award of certain perſons, A. and B. and F. S. being um- 
pire for both parties, in this caſe an award by 4. and B. 
is good ; for w-7pire, in the common ſignification of the 
word, denotes a perſon that is to make an end of the 
matter, if the others cannot. 1 Rol. Abr. 261, 202. 
Where there were four arbitrators choſen, who were 


to make their award to be delivered in writing on or be- 
| fore the 20th of July, and if they could not agree, then to 


fuch umpire as they ſhould name, ſo as the umpirage be made 
before the 25th of July following. The arbitrators made 19 
award mm or before the 20th of July, but on the 18th of July 
three of the arbitrators, and to which the fourth agreed 
on the 21} of July, by their writing dated the 18th of July 
nominated JT. S, umpire ; who before the 25th of July made 
an award ſuper ' pramiſſs; reſolved, that here was no 
compleat \nomination till the agreement of the ſourth ar- 
bitrator with the other three, viz. on the 21ſt of July, 
and the writing is not to have cfe& till that time, and it 
is no writing by intendment till ſealed, tho' it be dated 
before. And if they had nominated the umpire before 
the time expired of making their arbitrament, yet 1t 1s 


| good enough when no arbitrament is made by them with- 
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in the time; and judgment for the plaintiff, Crs. Car. 
263. pt. I O, . bo 
Debt upon a bond for performance of an award of 


7. $. and F. N. fo that they make it before or upon the 1ſt. 


day of July, ad if not, then to the umpirage of J. D. /o 
as he make it on or before the 2d day of July ; the arbitra- 
tors made no award, but 7, N. made his umpirage on the 
1/7 day of July; and upon demurrer it was objected, 


that it was made before the time allotted by the ſubmil- 


ſion, becauſe the arbitrators had all the whole day, (v:z.,) 
the 1ſt day of July to make their award, and cited the 
caſe of Rol. Abr. 262. pl. 6. Sed per curiam, This um- 
pirage is good, for the parties have exprelly given the 
umpire the 1ſt day for executing his authority ; and they 
did not think the reaſon of the reſolution of the caſe cited 
to be of any force, . viz. that the court would be in con- 
fuſion to adjudge which ſhould be good in cale tae arbi- 
trators and the umpire had made ſeveral awards ; for the 
award of the arbitrators, if they had made any, ſhould 
be adjudged good, but if they had not, then the umpirage 
ſhould bind, and there would be no confuſion upon con- 
Ccurrence of authority as to the time; for the umpire had 
not an abſolute but only a conditional concurrence, v/z. 
if the arbitrators make no award within the time, and 
they thought the caſe in Ro/. Abpy, was not good law. 
2 7o. 167, 168. h | 

If the condition of-an obligation be to ſtand to the 
award of A. B. C. and D. ita quod the ſaid award before 
ſuch a day be made in writing by the ſaid 4. B. C. and 
D. or any two of them, under their hands, &c. any two 
of the arbitrators, without. the reſt, may make an award ; 
for though” by the firit part they Fay 
the award of thoſe four, yet their power is divided by the 


| ſubſequent words, and the zta gud is but an explanation 
of the condition, and the whele makes but one ſentence. | 


Yelv. 203. See 1 Vent. 50. 2 Keb. 57. Cro. Fac 400. 
If the arbitrators and umpire have the ſame time allot- 
ted them to make their award in the ſubmiſſion, as to 
the umpire it is not abſolutely void ; for if one of the ar- 
bitrators die, or abſolutely refuſe to meddle, then the 


_ umpire may determine the matters ; otherwiſe not ; for 
P y z 


two difterent judges cannot have a concurrent juriſdiction 
of the ſame thing; and a diſagreement between the arbi- 
trators at their fr{t meeting, gives no power to the um- 
pire to interpoſe, becauſe, though they do not agree at 
their firſt meeting, they may at the next. 2 Sard. 131. 
1 Sid. 428, 455. 1 Rol. Abr, 261. 1 Sid. 428. Godb. 


"24Tc 2 Sand. 1732, 


The arbitrators may chooſe the umpire before their 
own time is expired, for that is no relinquiſhing the ar. 


| bitration, but a prudent proviſion in caſe they ſhould dif- 


agree z and therefore an award by them at any time be- 
fore their time expired is good, and an award by the um- 
pire in that time is void. 1 Rel. Abr, 261. Cro. Car. 
203 2 Sand. 132. | | 

f the arbitrators have time to the 1oth of Fune, and 
if they agree not, to nominate one to determine it by the 


ſaid 10th; here if the arbitrators chooſe an umpire, that 


determines their power ; for it ſeems plainly the deſign of 


_ the parties, that either one or the other may determine 


it by that time, and not that both ſhall have concurrent 
Juriſdictions. 1 Rol. Abr. 261. 1 Sid. 428. God. 241. 
2 Sand. 132. | | 
If the arbitrators make an award of part, during their 
time, the umpire cannot make an award of the reſt, - un- 
leſs the ſubmiſſion be, that if the arbitrators make an 


award of part, or of none, then the umpire may make 


an accord of the part remaining, or the whole. x Rel. 
Abr. 262. | | 
Umpire by the ſubmiſſion was to make his award the 
fame day as was limited ta the arbitrators, if the arbitra- 
_ did not make theirs ; 'tis ,not good. 2 Fern. 100, 
« 95. 
; Submiſſion was ita quod the award be made by the arbi- 
trators on or before the 21/1 of May, and if not made be- 
fore that day, then to ftand to the award of an umpire, 
&c, the arbitrators made no awd, but cho/e an umpire on 
the 20th of May, who awarded, that the defendant ſhould 
pay to the plaintiff 4o/l, before the 11th of June follow- 


ound to ſtand to. 
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ing ; It was gbjected, that they had no power to chooſs 
an umpire on the 20th of May, becauſe the arbitrators 
themſelves had power till the end of the 2aſt of May to 
make their award; ſed non ailocatur ; for the arbitrators 
not having made any award, the award of the umpire is 
good; and judgment for the plaintiff, Lutw. 541, 544, 

An award made by the umpire, was (amongſt other 
things) that the defendant ſhould deliver to the plaintiff ſe. 
veral goods paiticularly named, and that if any of fp 
goods ſhould be loſt, then the defendant to pay the value if 
them, to be appraiſed by the arbitrators ana umpire ; it was 
moved, that the umpire was void, becauſe of the um. 
pire's reſerving to himſelf and the two arbitrators (who 
were elected to determine the matters before him) to 
make a valuation of the goods loft or miſlaid. Trew 
Ch. J. and Blencow, held that this was a thing Judicial, 
and not merely miniſterial, and therefore the award wag 
void ; but Powell J. was of another opinion. Lutw, 
SIN IIS - : 

If the condition of an obligation be to ſtand to the 
award of A. and B. 1o as the ſaid award be made before 
ſuch a day; and if they make no award, then to ſtand to 
the award of ſuch umpire as the (aid A, and B. ſhall no- 
minate, ſo as the ſaid umpire do make his award before 
another day, and the arbitrators before the firit day make 
no award, but afterwards name C. to be umpire, who 
thereupon ' immediately refuſes, and the arbitrators after. 
wards nominate D. who before the Jaſt day makes an_ 
- award ; this is a good award; for the nomination of C, 
to be umpire did not make him ſo ; but when he refuled, 
it amounted to no more than a bare propoſal to him; 
and the form of pleading always is ſuſcepto ſuper je onere 
arbitri ; ſo that it is the acceptance makes him umpire. 
2 Vent. 113, 114. | 

If the condition of an obligation be, that whereas A. 
and his ſon, of one part, &c, have ſubmitted to the 
award of B. and C. za quod, &c. 1 May; and if they 
make none, to the award of ſuch umpire as they ſhould 
chuſe to be made before the 1 Fuze; and the arbitra- 
tors make no award, but chooſe an umpire who makes 
an award, but quoad the ſon awards nothing ; this is a 
void award ; for though the 77a quod be in the clauſe re- 
ferring to the arbitrators, and the award is made by the 
umpire, yet the ta quod relates by conſtruction to the um- 
Pire as well as to the arbitrators. 1 Lev. 139, 140, | 

Submiſſion to two, and an umpire in caſe they ſhould differ ; 
the arbitrators meet,” and one of them declared himſelf not 
clear ; the other was for the appellant, upon which the 
umpire made his award. T he queſtion was, whether the 
umpire had any power in this cauſe, for it was not come 
to him till the arbitrators differed ; which they had not 
yet, and _ {till make their award ; but the objection 
was over-ruled. 3 Yin. 97.. 

[t is ſettled that arbitrators cannot proceed on a refe- 
rence, after they have once named an umpire, for then 
their qu ceaſes, tho* the time for making the award 
is not expired. Rep. of Prat. in C. B. 116, 


3. Things eſſential to a grad award, 


Here we muſt obſerve, that the courts of juſtice have 
of late been more liberal in the conſtruction of awards 
than formerly, and many of the niceſt diſtin&ions to be 
met with in the books, are by no means to be admitted 
as precedents in expounding awards at this day ; and this 
the courts do in furtherance of juſtice, and for quieting 
of controverſies ; however, as an award is a judgment, 
and can only be expounded by itſelf, without the aid of 
any averment of matters dehors to explain the meaning 
of the arbitrators, it is neceſſary that in making it fe 
things ſhould be obſerved. Firſt ; That it be according 
to the very ſubmiſſion in reſpe& of the perſons and the 
things ſubmitted : For to award a thing to be done by 
a ſtranger, and ſometimes to a ſtranger, who is not party 
to the ſubmiſſion, or to make an award upon another 
thing that is not ſubmitted, is void : But where the award 
is of ſeveral things, part within the ſubmiſſion, and part 
out of it, it is voidable for that which is out of the ſub- 
miſſion, and good for the reſidue. Secondly ; It ougre 
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to be equal, and not on one ſide only 3 for it mult appoint | 


. rty to give or do ſomething beneficial or advan- 
worene Eg Thirdly 3 The i of the award muſt 
be þfeble and lawful, Fourthly ; 'I here muſt be a means 
by law to attain unto the thing awarded : This is chiefly 
Hon where ſubmiſſion {is without bond. PFifthly ; It 
ought to be certain and final, and make an end of all 
controverſies ſubmitted z or 1t 1t 1s good only in reference 
to part of the things ſubmitted, 1t muſt be final as to 
that part, Or elſe it will be void. 21 Ed. 4. 39. 6. 
io Cr. 57. Dyer 242. Weſ?'s Symb. 2 part, þ. 167. 
ſect. 44+ 5 Rep. 78. I Rep, 98. IO Rep. 13H, 132, 
1 Rol. Abr. 242, 24.3» 244» 245, 247, 248, 249, 252, 253. 
1 Inft. 206. a. & b. Noy's Max. 110, Fhele things 
being obſerved, an award ſhall not be unravelled in a court 
of equity, wileſls there was corruption in the arbitrators. 
1 Chan, Rep. 279. Te 

Firſt, An award ought to be according to the ſubmiſſion, 

If an award be made of any other thing than what is 
contained in the ſubmiſſion, it is void z for no acts are 
my own, or binding to me, unleſs done by me or by 
commiſſion trom me. Plow. 396. Dyer 242. Tp 

If arbitrators award to do an act to a ſtranger, this is 
pood ; for the ſtranger is put by the arbitraturs in the 
place of the party, and they have power to award this 
a&, ſince it is not impoſſible or unequal, and it is relating 
to the ſubmiſſion. Mo. 3, 359. 10 Co. 131. 3 Leon. 
62, 1 Rol. Abr. 248. Hard. 46. 1 Leon. 316. 

But an award that an act ſhould be done by a ſtranger, 
is void; becauſe he is not within the ſubmithon. 
Hard. 46. | 

Debt upon an obligation to ſtand to the award of F. 8. 
of all controverſies between them; 7. S. awarded, that 
the defendant ſhould deliver to the plaintiff fix Kentiſh cloths, 
which were bartered by F. D. for the thread / 4 the plamtiff”; 
it was objected to be out ot the ſubmiſhon ; the court 
ſaid, it ſhall be intended to be in controverſy, if the con- 
trary be not ſhewn, and that they were in the hands of 
the defendant ; and judgment for the plainuff, Cro. Elz. 
177. þl. 5. | DONE | 
| i Fon was of controverſies between the plaintiff 
and defendant and his wife, for divers ſums of money laid 
out for the defendant at her requeſt, dum ſola fuit, The 
award was, that the defendant ſhould pay the plaintiff 
340). for all monies laid out by him for the wife, dum 
fila fuit ; and ail the ſuits between them ſhould ceale. 
Attion was brought in the Common Pleas upon thisaward 
and judgment for the plaintiff; but upon a writ of error, 
the court of B. R. held the award void, it being to pay 
340l. for all ſums laid out for the feme (omitting the words, 
viz. at her requeſt) and io is more than was ſubmitted ; 
and ſo judgment was reverſed. Favs Ju, 639. 

An award was made 8th Feb. de & ſuper premiſſis, 
that the defendant, within a week after the award, ſhould 
pay the plaintiff 7l. 10s. in ſatisfaftion of all demands ; 
and that upon payment thereef, each ſhould releaſe to the 
Other all demands; after the ſubmiſſion, and before the 
_ award, a new controverſy did ariſe, (v:z.) on the 6th 
Feb, tor that the defendant did break and enter the plain- 
tiff's cloſe called B. whereof the arbitrators had notice ; 
after argument, it was reſolved, per tot. cur”, That the 
award was good ; and a diverſity taken where the award 
is in ſatisfaction of all demands till the award, or a releaſe 
of all demands till the award, this is ill : but where the 
award is general, without limitation to what time, and made 
de & ſuper premiſſis, it ſhall be intended till the time 0 
i fubmfion, which is good ; and judgment for the plain- 
Ut, 3 Lev. 168, Sos 

If two ſubmit to an award all actions, and the arbi- 
trators award a releaſe of all actions till the time of the 
award, ſome books have ſaid, that this is void for the 
Whole, becauſe it extends to things partly in the ſubmiſ- 
ſion and partly to things out of it, and it is one intire act ; 
for ſay they, to do that at they are not obliged, becauſe 
not within the ſubmiſſion ; and to do an at relating 
only to things contained in the ſubmiſſion, is another act 
rom what is awarded ; others have ſaid, that this is not 
void, unleſs there are ſhewn on the other ſide, cauſes of 
aCtion ariſing between the time of making the award, 
vtherwiſe none ſhall be intended ; and then the releaſe 
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only relates to the things in ſubmiſſion. 10 Co. 131, 


Cro, Eliz. 809. Cro. Fac. » 447. | Pedb;, -127:« 
1 $14, 365. 2 Mod. 6, dn F ” 
But it has been reſolved, and ſeems now ſettled, that 
the aCt is not intire ; for he may releaſe all ations to the 
time of the ſubmiſſion ; for though there is one deed of 
releaſe awarded, yet that deed relates to ſeveral things 
that are dividable in their own nature one from another, 
and ſo it ſhall be good for what is in the ſubmiſſion, and 
void for the reſidue, 3 Lev. 188, 2 M74. 16y. 1 Salk. 
74+ .3 Lev. 413. ' 2 Lev. 4. 
Submiſſion was of all aims, &c, between the plaintiff 
and defendant, In debt on the bond, the. defendant 
pleaded no award ; the plaintiff replied, and ſet forth an 


his wife, and that the defendant pay the plaintiff 201. in 
fatisfaction of law charges due to him by the defendant's 
wife, as executrix of &c, It was moved in arreſt of judg- 
ment, that the ſubmiſſion ſhould have been of all action; 
between the plaintiff and the defendant and his wife; but 
it was held, that it was good as it is, becauſe upon the 
defendant's inter marriage with his wife, who was the 
widow and executrix of her former huſband, the plaintiff 
had an immediate demand on him; and the court being 
of that opinion, held the award good; and fo the judg- 
ment w..s confirmed. 8 Mod. 212. | 


The award wes tor the defendant to pay; &c. and to re- 
leaje all attions, debts, duties, treſpaſſes and demands. It 
was objected, that the words (duties and demands) ex- 
tend further than the words in the ſubmiſſion, and ſo the 
award exceeds the ſubmiſſion, and therefore void. Do- 
deridge and Whitlck J. held the award well made, and 
according to the ſubmiſſion. Fones J. thought the award 
more large than the ſubmiffion. But the Ferach being 
aſſigned in the non-payment of the money according to 
the award, the whole court agreed that this is within the 
ſubmiſſion, and ſo good ; and judgment for the plaintiff. 
3 Bull, 311. | | 


The arbitrators cannot bind a man's liberty or right 


therefore if they award ſervice for two years, or a releaſe 
of the right of lands in ſatisfaCtion for a treſpaſs, this is 


his perſonal eſtate to anſwer a perſonal injury, for that 
only might be taken in execution for it by the common 


therefore if the arbitrators award a horſe, money, or wine 
in ſatisfaCtion for a treſpaſs, this is good ; for here a new. 
perſonal duty is raiſed inſtead of the former, and to ſatisfy 
out of the perſonal eſtate is neceſlarily implied in the ſub= 
miſſion ; for this is a means neceſlary to quiet the matters. 


9 Ed. 4. 44. 1 Rol, Abr. 243. 6 Med. 221. 1 Salk, 
76. 1 Rol. Abr. 243. cont, 


certain, and the arbitrator awards that one ſhali pay to 
the other 20/. and the other ſhould releaſe to him all 


| actions, this ſhall be intended all ations concerning tithes, 


unleſs the contrary appear on the other fide, and the ac- 


acts in the ſubmiſſion, and void for the reſt. Palm. 107. 
1 Rol. Rep. 362. Cro. Fac. 66. 

A ſubmiſhon was of all debts, ſums of money, claims, 
and demands, &c. The award was, that the plaintiff re- 


of | leaſe to the defendant all bonds, ſpecialties, judgments, exe- 


cutions and extents, Tt was objected, that this exceeds 
the ſubmiſſion ; /ed non allocatur ; for debts, ſums of mo- 
ney, and demands, whether due by bond, judgment, ex- 
ecution, or extent, are within the ſubmiſſion, and conſe- 
quently the arbitrators -may award a 1eleaſe of them. 

2 Saund. 188, | 
Upon a ſubmiſſion to ſtand to an award touching all 
matters in difference between the parties, the award was, 
that they make general releaſes ta each other 4 all demands. 
Upon error brought, it was inſiſted, that the word (de- 
mands) is of a larger ſignificatioa than the word (dif- 
ferences.) But Roll Ch. J. anſwered, that if the rel: aſe 
be more large in words, yet it is good enough ; for it ſhall 
| be intended only of all matters in debate between the par- 
| ties, 


132. 1 Rol. Rep. 45,' 162, 270. 1 Rel. Abr, 242. 


award of all actions between the plaintiff and defendant and 


Submiſſion was of all debts, treſpaſſes, and injuries. 


to real things, where perſonal things are ſubmitted ; and 
void ; for no body can be ſuppoſed to ſubmit more than + 


law ; but his perſonal eſtate may be bound to anſwer itz _ 


If two ſubmit all quarrels concerning tithes in a place 


tions may be ſevered ; and this ſhall be good for the 
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ties, and the court will not intend other matters, unleſs 


ſhewn in pleading; and to this the judges agreed, and 


judgment for the plaintiff, ni/7, Fc. Sty. 170. 


W here the /ubmiſſion is general and conditional to end 
all controverſies, an indiftment for a battery is not a con- 
troverſy betwe-n the parties, within the meaning of the 
ſubmiſſion, for that is the King's ſuit ; and if the arbitra- 
tors award the ceafing of ſuch a proſecution, it would 
be void, becauſe it would be to o/irud? juftice, Relolved, 
Freem. Rep. 204. pl. 208. 

A ſubmiſſion of all debts and demands, and a releaſe 
of all judgments, executions and extents awarded, is a 
good award. 2 Sand. 190. | 

A ſubmiſſion of all maiters between the plaintiff and 
another, and an award made of things that the party 
hath in cight of his wife, is good; for theſe things are 
comprehended under the words all matters. 10 4zen. 6. 
18. 3 Buljt. 65. 

A ſubmiſſion of all injuries; an award of all debts, 
duties and treſpalles, a good award ; for whatever is againſt 
law is an injury. 3 Bulft. 312, 313.. 

A ſubmiſſion of all actions now depending, and an 
award of all actions, good ; for it ſhall be intended actions 
depending. Cre. Eliz. 66, $58. 

There is a controverſ\ betweef: A. and Þ. on one part, 
and C. D. and EZ on the other part, and C. for himlelt, 
and D. and E. ſubmits the matter, and promifes to ſtand 


to the award; it the a--ard be that C. ſhall pay ſo much | | 


in ſatisfaction of the controverſy, it ſhall bind him, though 
it concerns D. and E, who are ſtrangers to the {ubmiſion, 
inaſmuch as the thing awarded, is to be don: by him, 
and not by the ſtranyetrs to the ſubmiſſion. 1 KR. Abr. 
244.--:- - 

s ebt upon a bond of ſubmiſſion, dated the 143 January, 
of all quarreis depending, &:. the defendant pleaded nullum 
arbitrium ; the plaintiff replicd, and ſhewed an award made 
14 April de & ſuper premiſſe, that defendant ſhould: pay 
him 20/.-&c. in full {atisfaction of all demands till the 
day of the award; and upon demurrer to tais replication 
it was objected, [ha: the bond only exterded to all guur- 
rels and a mands hn dep. nding ; but the plaintiff had judg- 
ment, becauſe it ſhall not be intended tha. there were 
any ncw demands beiween them between the date of the 
bond and the day of the making the award. FF. 191. 

If there be a controverſy between the parſon and his 
pariſhioners, whether tithes ſhall be paid in /pecze or no!:, 
and they ſubmit all controverſies, and the arbitrators award 
that they ſhall pay ſo much a year for tithes, this is good ; 
for that was the debate on the award. 1 Rel. Abr, 254. 

If the ſubmiſſion be of all controverſies to the time of 
the ſubmiſſion, and the award be that one of them ſhould 
deliver up an obligation made fince the ſubmiſhon, in ſa- 
tisfaction of all matters, &c. this is good ; becauſe the 
bond i. given only in ſatisfation. 1 Rot. Abr. 246, 

An award ma; be good, though part of it be made of 
a thing not within the ſubmiſſion ; as if an award be to 
pay 1000/7. and to procure a perſon to be bound to pay 
221. per ann. the plaintiff muſt lay the breach in not 
paying the 1ooo!. for as to the other part it is wholly 
void. See 1 Leon. JO4, 305. Cro. Fac. 149. Poph. 
134. 10 Co. 131. 5 Co. 78. | 

So to an award, which was that one ſhall ceaſe all ſuits, 
and that he ſhall procure a /tranger to the ſubmiſſion to be 


bound in a bond with him to make a feoftment, &c. of 
' his manor of D. all which was out of the ſubmiſlion : 


Now in this caſe the firſt thing was good, (v1z.) to ceaſe 
all ſuits ; but the ſecond was illegal, and out of the ſub- 
miſſion ; yet the award being good in part, ought to be 
performed. 2 Bul/t. 39. | 

The ſubmiſſion was to four arbitrators, and w the 
umpirage of the fifth, and all five made the award ; ad- 
judged good, and that they might all join in making it ; 
ta it had been otherwiſe, if the ſubmiflion had beun di- 
vided, (v:z.) to the arbitration of four, and if they did 
not agree, then to an umpire ; for in ſuch caſe they could 
not all join in making the award. 1 Bul/t. 184. 

Debt upon bond, for performance of an award ; the 
defendant pleaded, that the ſubmiſſion was of all a&1ons 


depending between him and the plaintiff, and the arbitrators 


| all actions till the ſeventh, ſome have ſaid this is lefs than 


', 
awarded, that he (the defendant) ſhould releaſe all ſu; 
to the plaintiff, which he averred he had done; the fri 
tit? in his replication confefled, that ſuch an award was 
made, but that the arbitrators farther awarded, that the 
defendant ſhould pay the plutntifF 154, on ſuch a 6 
at the houje of IV. R. a ſtranger, which he had not paid ; 
and traverſed, that they awarded on!y as the defendant had 
alledged in his plea : There was an ill rejoinder, to which 
there was a demurrer; and it was objected, that both the 
plea and the award were naught, becauſe the ſubmiſſion 
was of all ſuits depending, and the arbitrators awarded a 
releaſe of all ſuits generally whether depending or not, which 
releaſe is not good ; and if ſo the award is not 2v00 for 
the 15/. but adjudged, that tho' it was void in part, yet 
that did not make the whole award void : Thea it was 
objected againſt the replication, that the plaintif had 


| traverſed, that the arbitrators made ſuch an award enly 


as the defendant had ſet forth in his plea," when in 
truth, what is not expreſly alledged, ſhall never be tr. 
verſed ; but adjudzed, that the traverſe was good, for 
when the defendant aliedged, that the award was tor him 
to releaſe all juits, that ſhall be intended the 2whele award ; 
but when the plaintiff had ſhewed, that ſomething more 
was awarded, he multi traverſe what was alledged by the 
defendant, and after ſuch a traverſe he muſt conclude 19 
the country, 2 Bul/?, 33. | 
If the arbitrators award on one ſide an att contained 
In the ſubmiſſion, and. on the other ſide an at out of it, 
this is a voic award for the whole ; for this is unequal, 
becauſe there is ſomething on the one ſide awarded only, 
and nothing on the other ; for what they intended to 
balance it wich on the other, appears to be void, ' Peph, 
134. Cro. Fac. 149. 3 Med. 372. | 

If the arbitrators award 10/. to one of the partics, and 
5l. to a ſtranger, this is good as to the party himſelf 
and void tor the ſtranger. 2 Saund, 293. 

An award may be good, though made of leſs than is 
contained in the ſubmiſſion ; as if the ſubmiſſion be of 
all actions, treſpaſles, dem:inds and concroverfies, and the 
award beg made of ſome only, this is good ; for no more 
{hail be ſuppoſed to be made known to the arbitrator ; and if 
there be other cauſes of action in being, and they be made 
known to the arbitrator, they muſt be ſhewn on the other 


fide ; and this a> well where the iubmiſſion is conditional 


by /ta quod, as whcre it is abſolute; for the award being 
made de prem ſis thall be ſ:ippoſed to ſettle all things, 
Hb. 49. 8 Co. 98, Cro. Fac. 278, 235, 1 Sand. 32. 
1 Brownl. 63. 2 Brownl, 310. 1 Sid. 12. 1 Sand. 32, 
Dyer 216, 242. Hard. 45. | | 
The ſubmiflion was to tour arbitrators, and the award 


was made by three of them, and yet adjudged good by 


all the judges in the Exch-quer-Chamber ; for it ſhall be 
taken to be a ſubmiſſion to. tour, or any three of them, 
becauſe the ſubmiſſion was conditional, (viz.) /o that they, 
&r any three of them, made the award, &c. Briagm. 90. 

The bond of ſubmiilion was of all ſuits, &c. and it 
was dated on the 297 of December, and the award was 
to be made before the 6th day of Fanuary toliowing ; and 
accordingly on the 5th day of Fanuiry the award wad 
made de & ſuper prem:iſſis, by which the defendant was 


{ awarded to pay 72/. to the plaintiff, and that each of 


them ſhould relza;e the other of all ſuits fore the 28th 
of December laſt paſt : After a verdict fur the plaintiff, it 


-was moved in artcſt of judgment, that the award was 


void, becauſe there might be ſuits depending between the 
parties on the 29th of Deccmber ; but adjudged, that the 
award being made de & ſuper pramiſſis, it ſhall not be in- 
tended, that any new action ſhou.d ariſe between the 
parties, after the 28th and before the 29th of December. 
Cro. Car. 157 | 2 
If the award be conditioned to be delivered in writing 
under hand and ſeal, the circumſtances wulſt be obſerve, 
or the award is void ; and therefore if it be delivered 
under the ſeal only, it is not ſufficient. Dyer 243+ 
2 Rol. Rep. 24. 1 Bulſt. 110. 1 Rot. Abr. 245. Gi% 
ae. 277» | ; 
If _ ſubmit all . ations till the ninth of June, #4 
quod arbitrium fiat de pramiſſis, and an award is made. 
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the ſubmiſſion, and void ; but the better opinion i:, that 


\ this is well enough, eſpecially, unleſs there be ſhewn vn 


the other fide an action aiiſing between the ſeventh and 


| ninth. 1 Rel. Rep. 362. 2 Kul. Rep. 12, 193. Cre. 


- 310, 217)" .-: © | Þ|- 
edt RN owed for performance of an award to be 
made by arbitrators choſen by the plaintift and detendant, 
and one Nathaniel Hilliard, to determine all controverſies 
between them, or either of them, &c. the defendant 
pleaded no award ; the plaintiff replied and ſet forth an 
award, and amongſt other things, that the parties ſhould 
fon mutual releaſes 3 and upon demurrer to this replication 
it was objected, that the award was voig, for by the bond 
of {ubmiſlion 1t mult be intended, that there were {ome 
controverſies between all the partes, but Hulliard is not 
appointed to do any thing z and yet he will take advan- 
tage of this releaſe, if he ſhould be concerned in intereit 
with the plaintiff or defendant ; but it was held, that the 
ſ{ubmilon being to determine all controverſies between 
the parties, or either of them, by theſe words it mult be 
intended, than an award thould be made between ſome of 
;bem, tho' it might not be between them all, theietore 
cither of them in this place ſhall be taken ſeverally and not 
jointly ; and ſo 1s Hungate's caſe, if the words had been 
between any of them, it had been no quettion. 2 Lutw, 


1625. | 

| The bond of ſubmiſſion was of all controver/zes depend- 
ing, &, | he award was, that all ſuits now depending be- 
fween the parties ſhall ceaſe, and that the defendant ſhould 
pay to the plaintif vl. in tull of #!| demands, and ſhould 
releaſe all demands to the plaintiff #2 che rrme of the award, 
and that upon payment of the iol. to the plaintifft he 
ſhould execute a rejeaſe to the detendant z adjudged, upon 
a writ of error in B. R. on a jud2ment for the plaintiff 


'in C. B. that an award that a/l ſuits, &c. ſhall ceaſe, 1s 


final, for if the ſuit fails he has no remedy to come at his 


_ right; that an award of a releaſe of all demands to the 


time of the award, is good, becauſe no new demands ſhall 
be intended to ariſe after the ſubmiſſion and before the 
award made ; therefore 'tis a good performance of it to 
tender a releaſe of all demands to the time of the ſubmil- 
ſion, for if there were any new demands afterwards, thoſe 
are not within the ſubmiſhon ; and laſtly, if the plaintiff 
would not receive the 10/1. becauſe he muſt then give a 
releaſe; in ſuch caſe, upon the tender and refuſal of the 
money, he is as much obliged to give a releaſe as it he had 
aQtually received it. 1 Salk. 74. | 

The ſubmiſfion was of all demands, ſo as the award 
was made before the 1oth day of December, &c. Upon 
nullum arbitrium pleaded, the plaintiff replied, and ſhewed 
an award made on the gth day of December, &c. that 


the defendant thould pay to the plaintiff 14/. at ſeveral 


days, and that upon the /a/! day of payment the parties 


ſhould give to each other general releaſes; it was objected, 


that nothing could be releaſed, but what was before the 
T0th day of December, that being the day on which the 
bond was dated ; but here every thing was to be releaſed 
between the parties b-fore the laſt day of the payment of 14. 
to which they never ſubmitted, and therefore the award 


was void; adjudged, that it was good, for it ſhall not be. 


mtended that there were any matters in controverſy be- 


tween them after the date of the bond, and betore the. 
laſt day of payment of the money. Hutt. 29. | 


onndly, An award ought to be equal, and not on one 
e only, | TD, | 

Awards muſt not be on one fide only ; this muſt be 
underſtood thus ; that all controverſies being between 
two parties, that which .is awarded to be done to one 
mult be an advantage to both, ſo as to end the contro- 


_ Verly, and diſcharge one as well as give ſatisfaQtion to the 


Other ; for if it doth not, it is manifeſtly unjuſt ; and 

ercfore whenever it appears to the court that, notwith- 
ſtanding the award, the thing remains a duty as before, 
and is not diſcharged, that apparently is an award on one 
ide, and conſequently is void; not that where one party 
Is by the award to have ſomething paid him, or the like, 
and not the other, that that award ſhould be naught ; for 
Perhaps nothing may be due to him, and he might be the 


pay treſpalir in the caſe. 1 Rel, Abr. 253. 8 Co. 98. 


—- 
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Thus in cafe of a tteſpaſs ſubmitted, the arbitrafors 
award that one ſhall pay the other 3/. this is void, be- 
caule only on one fide ; for it is not ſaid for what, and 
ſo the treſpaſs is not diſcharged, and then the other party 
hath no advantage by the award ; but if it were awarded 
de et ſuper premiſſis, it would be well enough ; likewiſe 
if the award had been that he ſhall pay /. for a treſpaſs, 
it had been good, and yet one only was to do an at, but 
then the treſpaſs by that award had been diſcharged, 1 Rel. 
Abr. 2.53, 254. Heb. 4: 

The ſubmiſſion was of all fuits and demands, &c. and 
in an action of debt brought on the bond, the defendant 
pleaded rullum arbitrium; the plaintiff replied; ſhewiry 
an award de et ſuper proemiſſis, that whereas there was 
a ſuit depending between them for 20/. which ſum the 
detendant promiſed to pay, the arbitrator did award, that 
it being long due, the defendant ſhould pay the plaintiff 
22/. adjudged, that this was a good award on both par- 
ties, for the one received his debt, and the other, by pay- 
ing it, was diſcharged of his promiſe. 9 Rep. 97. 
Subnuſſion was of all ſuits between the parties then de- 


pending m the ſpiritual court, concerning tithes ; the award 


was, that the defendant ſhould pay to the plaintiff” 40s. or: 
ſuch a day for the tithes, &c. adjudged, that the award 
was void, becauſe there was not any thing awarded for 
the defendant to have, or that he be freed from the ſuit, 
and fo he has no advantage thereby. Cro. Eliz. 904. 

Upon a ſubmiſſion of all treſpaſſes, duties, and- demands, 
the award was, that the defendant ſhould pay to the plaintiff, 
n ſatisfaction of all treſpaſſes done to him by the d.fenlant 
before the day of the ſubmiſſion, ſo much. In debt upon this 
award defendant demurred to the declaration, and inſiſted 
that the award was void, it being of one ſide ; for the plain- 
tiff was to do nothing. But adjudged good ; for by the pay- 
ment of the money he is acquitted of all treſpaſles done to 
the plaintiff, and it is a good bar againſt him, and it ſhall 
not be intended that the arbitrators had notice that the 
defendant had any cauſe of aCtion againſt the plaintiff, 
unleſs ſhewn on the defendant's part ; and judgment for 
the plaintiff, Zloughton hefttante. Cro. Fac. 354. | 

If an award be, that an obligor in a ſmgle obligation ſhall 
pay the debt, this is no award, unleſs it be provided that 
he be diſcharged ; for payment in that caſe is no dil- 
charge. Hob. 49. pl. 55. 

But if the award be, that the ene ſhall pay 101. for treſ= 
paſs, it is good ; for a ſatisfaftion implies a diſcharge, and 
_ is the reaſon of the judgment in Baſþol's caſe, 

ob. 49. k- 

A. 4 B. ſubmit all ations had by A. againſt B. and 
all actions by B. againſt A. and the arbitrators awarded 
that A. ſhall go quit of all actions had by B. againſt him, 
this is nayght ; becauſe they ſay nothing as to the other 
actions. 7 Hen. 6. 40. 1 Rol. Abr. 253. 

An award that one ſhould have ſuch trees, and that the 
other ſhould give him ſecurity to pay 16/7. is void, be- 
cauſe it is not certain what ſecurity ; and then that part of 
the award being void, the other part muſt be void too ; 
for elſe it would be an advantage to one only. Cro, Fac. 

14. | 

: If one party alone be ordered to do ſomethiug, and no- 
thing elſe appears to the court, it ſhall be preſumed that 
he s His was the wrong doer, and the award is good, if it 
appears that he is by the award diſcharged of all aCtions 
that might be brought againſt him for that wrong ; but 
when it appears that they deſign both parties ſatisfaQtion 
for the wrong done each of them, there if the ſatisfation 
deſigned one be not well awarded, the whole ſhall be 
void for the partiality, 1 Rol. Abr. 253. | 

A naked award is no good plea in treſpaſs, unleſs ſome- 
thing be awarded to the plaintiff in amends ; for if there 
be no treſpaſs there is nothing about which an award can 
be made z and if there be one, and they do not award fati(- 
faction, they do not aCt according to the defign of their in- 
ſtitution, for they are not indifterent, and ſo their is no__ 
good award, 1 Brownl. 63. Cro, Eliz, 904. 1 Rab 

r. 251, YL 

An award that one ſhall pay money, and the other ſhall 
execute a releaſe to him who paid it, is a void award ; but 
mw _ be intended where the ſubmiſſion is by ww ; 

or 


A'&-p7 


for in ſuch caſe the award is void, becauſe it is of one 
fide ; for when the money is paid, the othcr hath no remedy 
to enforce the execution , a relcaſe ; for he cannot have an 


| ation on the caſe, and the reaſon why it will not lie 


upon an award is, becaule that is in nature of a judgment. 


 Poph. 134. 


Award was, that the defendant pay the plaintiff 101. and 
that the plaintiff pay the defendant the expences at making 
the award, and upon all this being done, -each ſhall groe the 
other a general releaſe. It was objected, that the award 
was void becauſe nothing is awarded to the defendant but 
the releaſe, and that is not to be made till all be per- 
form'd, which cannot be, becauſe the award of the ex- 
pences at the making the award, which the plaintiff is to 
pay, is ſubſequent matter, and out of the ſubmiſſion ; but 
Hale Ch. }J. inclined that the releale ſhall be made upon 
the performance of what is well awarded, and not ſtay 
till that be performed, which is void, and ſo the award 
may be good. Sed adjornatur. 2 Lev. 3. 

f treſpaſs be of beaſts taken and detained, and they ar- 
bitrate that the owner ſhall have the beaſts again, this is 


void ; for it' is. againſt natural juſtice to give him his. 


own again without ſatisfaction for the unjuſt taking and 
detention. 1 Rol. Abr. 251. _ | 

An award that cne ſhall go to Rome or Paul's not 
good, becauſe to no body's advantage. 1 Rol. Abr. 252. 

An award that two ſhall intermarry, no good award ; 
for that ought to be at the parties choice ; and the bodies of 
the parties are not ſubmitted to the power of the arbitra- 
tors. 9 Ed. 4. 44. 1 Rol. Abr. 252. 

If the award give ſatisfaction for ſlanderous words ſpoke 
of a man about a crime which it appears was pardoned, 


that award is void ; for if the crime be pardoned, no 


harm could come to him by ſpeaking them, therefore the 
award is unequa). 1 $4, 178. | 

Award was, that the defendant ſhould be bound with ſure- 
ties, ſuch as the plaintiff” ſhall approve, mm the Tar of 150l 


| to be paid to him at Jach a time, and that then they ſhould 


feal mutual releaſes, It was moved that the ſureties are 
{trangers to the ſubmiſſion, and ſo the defendant not 
bound to procure them ; and per cr, The award is void, 
it being ſuch as the plaintiff ſhould approve; whereas it 
he docs not like the ſecurity given, then he is not to ſeal 


_ a relcaſe, and then the award 1s only of one fide. 3 cd, 


272. 

HT. and IV. ſubmit to the award of F..S. who awards 
that H. fhall pay to W. 151, which he adjudged the ſaid 
W. to have ſuſtained in c/ls and damages, by reaſon of a 
Jut without cauſe commenced by H. againſt W , and that all 
ſuits and differences between them, depending before the date 
of the bond ſhall ceaſe. It was argued, that it does not ap- 
pear that any difference was between the parties except 
ze ſuit on which the 151. coſts were awarded, which was 
H.'s own ſuit, and ſo no benefit to him to ſtay it, and 
pay 15/. coſts, It was anſwered, that other differences 
might be. intended, tho' not ſet forth, and that this award 


tops H. from-applying for coſts, which /Y. might be ſub- 


ict to in the action mentioned in the award ; and the 
court inclined that the award was good ; /ed adjornatur, 
2 Fo $31, ES 5 | 

If an award be, that. if one will make his law that he 
did not treſpaſs, that then he ſhall go quit, not good ; for 
that cannot be pleaded in bar of an action ; for it ſup- 
poles contrary to the ſubmiſſion, that there was no treſ- 
paſs ; neither can it be averred that the award was for the 
iame treſpaſs the action was brought for ; for it ſuppoſes 
no treſpals. 43 E. 3. 28. 19 Hen. 6. 37. 1 Rol, Abr. 
251. Dyer 356, 

There are controverſies between A. and B. and 4. and 
C. as attorney to B. ſubmit to an award ; the arbitrators 
award ſo much money to A. and that A. and C, ſhall re. 
leaſe to each other, to the uſe of each other, this is voia, 
becauſe the award is on one ſide, for B. cannot take ad- 
vantage of the releaſe, for that is to the uſe of C, Carth. 

12, 

7 The award may be beneficial to the party, though a 
thing is awarded to be done to a ſtranger to the ſubmi(- 
ſion; as if the arbitrators award that one of the parties 
ſhall pay money to the ſervant of the other. 3 Leo. 62, 


| power, 1 Leon. 316, 3 Leon. 62. Hard, 46. 


AR. -B 

#f an award be to pay ſo much money in diſcharge 
all actions, a releaſe ſhall be intended to be awarded, un. 
; "7 the contrary be ſhewn on the other fide, 2 Ry 

eÞ. I, 

Award was, that the defendant ſhould pay the plainiff 
71. 15s. (but did nt ſay in ſatisfaction of all demands) 
and that both of them ſhould be at equal charge at the pay- 
ment of the money, &c. and upon a demurrer to this plea 
it was objected that the award was void, it being only of 
one ſide; for the money was not awarded to be paid in 
ſatisfaction or diſcharge of any thing ; an: judgment for 
the plaintiff, per tot. cur', Lutw. 281, 283. 

Two ſubmit to an award. Nothing was awarded ag 
to one, but only that all aftions ſhall ceaſe ; yet the court 
held this to be a good award. Comb. 212. 

A ſubmiſſion to award was of all matters in controverſy 
by rule of court; and award was made, that fo much 
money ſhould be paid on one ſide, and nothing was award- 
ed of the other ſide ; and moved to ſet it aſide as being an 
award only ex parte. Per Holt, The common exceptions 
againſt an award will not hold here, it being an award 
upon ſubmiſſion by rue of court ; for tho' there be no re- 
leaſe awarded of one fide, yet the ſubmiflion was of all 
matters in controverſy ; and we will not grant an attach- 
ment before they tender a releaſe ; for if one comes to 
have aid of the court, he ſhall do that which is fair and 
equitable before he has it. 12 Mod. 234. ' 

Thirdly, The performance of the award muſt be poſſible 
and lawful. | OIES 

_ Tf the arbitrators award a thing impoſiible ex natura rei, 
it is void ; as if they award a ſum of money to be paid at 
a day paſt, it is void. 8 £4. 4. 1. b. But if they award 
a thing which cannot be done, but is not in the nature of 
the act itſelf contradictory or repugnant ; this may be a 
good award ; for there is no conſtruction to be made of 
the award, but by the words thereof. 1 Rol. Abr. 248. 

If an award be, that one ſhall make a feoftment to an- 
other of an acre, and immediately after deliver the char- 
ters, this is good, becauſe they may be delivered in the 
ſame inſtant. x1 Rol. Abr. 248. Moor 3, 359, 

If A. and B. merchants of a ſhip on the one part, and 
C. and D. part-owners with all other part-owners, and 
mariners of the ſhip, on the other part, ſubmit to the award 
of 7. $. of all matters concerning a prize taken, by way 
of repriſal, and A. and B. enter into an obligation, and 
C. and D. in another obligation to perform the award, 
and F. $S. awards that A. and B, the merchants, ſhall 
pay 1000!/. to C, and D. for the uſe of them, and the re- 
ſidue of the part-owners and mariners; this is a good 
award, for if A. and B. do not pay the money, the part- 
owners and mariners may have an aCtion of debt againſt 
them in as much as all have ſubmitted to the award, and 
if they pay the money to C. and D. to the uſe of them, 
and the reſidue of the part-owners and mariners, though 
it be not divided how much each ſhall have, yet in as 
much as they have jointly ſubmitted, it may be jointly 
awarded to be paid to them ; and tho? it be to be paid to 
C. and D. for the uſe of them and the reſidue of the part- 
owners and mariners; and it was objected, that the reſi- 
due of the part-owners and mariners had no remedy for 
their part, but by action, yet this is a good award ; for it 
is a good award to award that one 


and the reſt of the part-owners and mariners may hav 
remedy, at the leaſt in Chancery, againſt C. and D. it 
not at Common law. Mich, 24 Car. B, R. Between 
IVood and others plaintiffs, and Thompſon and Clement de- 
fendants, adjudged, upon demurrer. 1 Rol, Abr. 249- 
Upon a ſubmiſſion between the parſon and pariſhioners, 
as to tithes, &c. the award was, that when the pariſhioners 
clip the ſheep, they ſhould give natice to the parjon, ſo that 
| he or his ſervants may be there, Hutton J. thought 1t un- 
reaſonable for the pariſhioners to be ſecking every where 
after the parſon ; but Crooke J. held it good, and that the 
parſon is always reſident on the parſonage ; and judgment 
was given accordingly for the plaintiff. Palm. 30. . 
An award that a Rranger ſhall do an act is void, becauſe 
another in his natural freedom is not ſuppoſed within my 


An 


all enter into al 
obligation to pay a ſum, which is but a thing in action, 
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An award to levy afine is good ; for though it is an act 
of the court, yet by the Jaw and publick juſtice of the. 
kingdom, it 1s not to be refuled to any man z but if the 
award be to command the juſtices to do it, this 1s no good. 
award ; for the parties 1n effect pray leave to agree trom 
the King himſelf, which is quite different from the nature 
of a command. 1 Rot. Abr. 249. | 

An award to pay ſo much apud domum 7. S. good ; for 
he is not bound to pay it in the houſe, but as near as he 
can to it, or it ſhall be intended a common inn z and if 
the party will not let him pay there, it has been faid 


| that the endeavour is ſufficient ; for they cannot award 


any thing that will make the party a treſpaſler, 1 Ro. 


Air. 249. 1 Rol. Rep. 6. Cro. Car. 220. 2 Bul/t. 39. 


Lev. 153. F 
3 x why Fn. that one of the parties ſhould diſcharge the 


other of a bond in which both were bound to a ſtranger, 
this is a good award ; for it ſhall be intended that the 
moncy was to be paid at a day to come, and therefore 
he might then tender it and acquit the other ; and if the 
day of payment be paſt, he may pay the penalty and 
compel the other to give a releaſe in a court of equity. 


1 Jones 431. Cro. Car, 541. | | 
a ed that one of the parties ſhall ds a thmg out of 


' his power, as to deliver up a deed which i: in the cuſtody 
of F. 8. is void ; agreed per cu”. 12 Mod. 585. 


if an arbitrator awards a thing againſt law, this is void. 
1 Rol. Abr. 249. oe | 

An award was, that intereſt ſhould be paid to the 
plaintiff fr money, &c. defendant demurred, for that the 


award was void, becauſe it was for payment. of intereſt, 


and uſury is a thing unlawful ; but it was anſwered, that 
it ſhall not be taken for uſury, but rather for damages 
for forbearance of the money ; but admitting it was for 
intereſt in the proper ſignification of the word, yet 'tis 
cod; for by the ſtatutes, &c, contracts for intereſt- 


' money are not void, ſo as they did not exceed fo much 


as iS limited by thoſe laws; and the opinion of the court 
was, That the award was good ; for an arbitrament fhall 
nit be taken abſolutely upon the bare words. No judgment 
was given. J//in. 114, 120. Ne | 

An award that one of the parties ſhall diſcharge the 


Other from his undertaking to pay a debt to a third perſon, 


a good award ; for by the award he is ſet in the place of 
the other perſon, and the creditor upon payment 1s com- 
pellable in equity to give a releaſe. 1 4d. Rep. 9. 
An award the tenth day of the term to ſtay tl.c. ſuit 
and judgment given in the action that term ; in an action 
for non-performance ; and non aſſumpſit pleaded ; it was 
moved in arreſt, that every judgment given was of the 
firſt day of the term, and ſo the award to ſtay the ſuit 
then was altogether impoſſible ; but it was held, that 
though this might have been a good objection upon a. ſpe- 
cial demurrer, where it is ſhewn for cauſe, yet now the 


| Court muſt give judgment on this record only ; and it 


Goth appear on this record when judgment was given on 
the other, Yelv. 35. | 
If 4. and B. ſubmit to the award of F. S. and he 
awards that A. ſhall pay to B. 3ol. within two months 
next following, and that upon payment they ſhall give 
Mutual releaſes to one another, and within the ſaid two 
months B, dies, the money ſhall be paid to his executor, 
Who thereupon muſt releaſe ; for the award creates a duty. 
2 Yent. 249. ef | | 
Award to pay 4501 to an infant, and that guardian 
ſrall give bond that infant at his full age convey the lands 
in queſtion, was ſet aſide becauſe unreaſonable ; per Finch 
= 1 Chan, Caſes 280. Trin, 28 Car, 2. Cavendiſh's 
e 
A. and B, where partners; A. in behalf of himſelf and 
partner, referred all differences, &c. between them and the 
Plaintiff to gf S. and promiſed to perform his award; F. $, 
Warded, that all ſuits proſecuted by the Paintff again/1 
the defendant ſhould ceaſe, and that he pay the plaintiff, &c. 
=XCeption was taken, becauſe the ſubmiſſion was only of 
matters concerning the partnerſhip, where the award is, 
that all ſuits ſhall ceaſe ; and alſo that it was of all ſuits 
tween the plaintiff and partner, and the award is, that 


all ſuits proſecuted againſt the defendant only ſhall ceaſe ; 


| ſecurity to the other, for the payment of 16 
a good award, becauſe it doth not appear what ſecurity, 


A R B 


and likewiſe that B. the other partner, is no party to the 


(ubmiſfion. Sed non allcatur ; for no difference ſhall be 
intended, but what concerned the plaintiff and defendant, 
as 'the defendant was concerned with B. im trade only, 
unleſs the contrary appears, and if ſo it ſhould be ſhewn 
on the other ſide; and it ſhall be likewiſe intended, that 
all ſuits ſhall ceaſe only between the plaintiff and defen- 
dant, and that was an award on both fides, becauſe it has 
the effect of a releaſe; and alſo A. the defendant may un- 
dertake for B. his partner, and having promiſed that he 
ſhould perform the award on his part (tho' B. be not 
bound) yet if B. refuſes, it is a breach of A's promile, 
and ſo the plaintiff had judgment upon the frſt argument. 
2 Md. 227. 

Fourthly, There mu/t be a means by law to attain unto 
the thing awarded. | 

If it be awarded, that a perſon ſhall procure a ſtranger 


to do a thing, and he hath no means by law to compel 


the ſtranger to do it, the award is void ; but if he has 
any means to compel the ſtranger to do it, either by the 
Common law or in Chancery, he is bound hereby. 
I Rol. Abr. 248. 

90 an award that he ſhall be bound with ſurcties, is 
void as to the ſureties. 1 Rol. Abr, 248. But the party 
himſelf may be awarded to pay any thing, tho' he hath 
it not. 1. Rol.: Aby.; 248; 5 55 | 

Though a man may bind himſelf by obligation upon 
condition to cauſe a ſtranger to infeoff the obligee, this is 
his folly ; but an arbitrator is a judge intended to be in- 
different, and therefore he ſhall not award that a man 
ſhall do a thing which does not lie in his power ; for he 
has no means to compel the ſtranger to be bound. By. 
Arbitrament, pl. 39. ok | 

If the award be, that he ſhall levy a fine before the 
Juſtices de banco before ſuch a day, it is good, though this 
cannot be done without the a&t of the court. 1 Ro. 
Abr. 248. But if the award be, that one ſhall command 
the juſtices de banco to make him to levy a fine before a 
certain day, this is yoid, becauſe it is not in his power. 
1 Rol. Abr, 249. | 

Fifthly, An award ought to be certain and final ; and 
make an end of all contraverſies. 1k 

An award is in nature of a judgment, it ought to 
be wholly deciſive, for if it doth not determine the matter, 
it becomes a new controverſy ; therefore if the arbitrators 
award a bond for quiet enjoyment of lands, without ap- 


pointing a certain ſum, this is a void award, and the 


party 1s not obliged to give bond to the value of the land ; 
for then the ſenſe of the award muſt be ſupplied by aver- 
ment ; now if it hath the credit of a judgment, there 
can be no interpretation made of the award, but by the 
words of the award itſelf; for if it receives its meaning 
from any matters out of the award, the mind of the ar- 
bitrators is only gueſt at, and not expreſs'd ; but the par- 
ties intended to be obliged only by what the arbitrators 


themſelves declared to be their award, and the boud to be 
according to the value, they cannot aflign their power to 


any perſon to aſleſs the value. 5 Co. 77. Cro. Eliz. 
432. 1 Rol. Abr, 263. Adoor 359. 1 Rol. Rep. 271. 


Dyer 242. Yelv. 58. | 


So if the arbitrators award that one party ſhall give 
. this is not 


whether by bond or otherwiſe. Cro. Fac. 314. | 
An award was, that the defendant ſhould pay the 

plaintiff 3/, tos. but it was not faid for what ; per Ho- 

bart Ch. J. This can imply nothing, nor can it be holpen 


by any averment. But if another action were brought for. 


the treſpaſs, no doubt this award may be pleaded. with an 
averment; he ſays there was no. judgment in this caſe, 


for tho? he was and is clear of that opinion, and the reſt 


concurr'd, yet there was ſome varying after, and fo it 
hung, and he thinks it was compounded ; for he heard 
no more of it. Fob. 49, 50. 5 og 

An award was to pay money, 'but expreſs'd no place where 
it ſhould be paid. Reſolved, that in law this ſhould have 


a reaſonable conſtruction, and the party ought to have a 


reaſonable time for the payment ; but Fer conceived it 


not good, becauſe in ſach caſe the bond of ſubmiſſions 


would 
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would be immediately forfeited, becauſe there was neither 
time nor place where the money ſhould be paid ; but in 
anſwer to this were cited 3 H. 7. and 16 E. 4. where 
\ it is ſaid, that if an arbitrator awards that one party ſhall 
pay ſo much ſuch a day, and keeps the awari in his 
pocket till the day be paſt, yet the bond ſhall not be for- 
feited ; and fo it was adjudged by all the other juſtices, 
2 Brownl. 211. 

An infant ſubmitted himſelf to an arbitrament, and the 
g:vard was, that the infant ſhould pay 5/. for quit rents, 
and other ſmall things, and it doth not appear what thoſe 
ſmall things were ; ſo that it might be for ſuch things for 
which the infant by the law was not chargeable, and there- 
fore it is void for the uncertainty ; per Heath J. and 
Bram/lon Ch. J. but by Bram/ton, if it had appear'd cer- 
tainly. that the things had been ſuch for which the in- 
fant is by the law chargeable, perhaps it had been good. 
Mar. 144, 145. 

The atard was, that one ſhall keep and enjoy the goods, 
paying ſo much money to the other. It was objected, 
that this was void, becauſe they have not awarded, that 
the money ſhall be paid, but that they ſhall have the 
goods, paying, &c. But Windham J. held the award 
good, for tho” it is not expreſsly to pay, yet it ſhall be 
taken according to the intent, which without doubt was, 
_ that money ſhould be paid. $:d. 54. pl. 20. | 

If the condition of an obligation be to ſubmit to an 
award all controverſies between A. and B. and an award 
15 made that A. ſhall permit B. to enjoy certain leaſes of 
lands purchaſed from F. S. and that B. ſhall pay the 
rents, and perform the covenants, and deliver to A. a 
true copy of the leaſes, and pay the arrears to the time of 
the purchaſe ſrom F. S. this is a good award as to the 
rent> and covenants, though not particularly. ſpecified ; 


for it is true, an award is to be interpreted by its own 


words, and not by any matter out of the aw. rd which 
doth not appear in the words; but when the words of an 
award have relation to things certain out of. the award, 
theſe things may be averred ; for that is the expreſs mind 
of the arbitrators, which they have expretsly referred to; 
\ but as to the arrears the award is void, becaule they have 
not referred to any matter that falls within the conu- 


Zance of B, for he cannot compel A. or F. S. to ſet the ' 


time of the purchaſe ; and an award of what cannot be 
certainly done is not a certain determination. 1 Rol, Abr, 
i an award be, that one ſhall acquit the other of an 
obligation of 200/. aut 29 circater, and the party is bound 
in an obligation of 1057. aut eo circiters this is a good 
award. 1 Rel. Abr. 2063. | 
If an award be, that one ſhall pay the other 61. on the 
twenty-firſt of ay, and the other ſhoutd releaſe his right 
in certain lands predict primo die Mait, omitting vice- 
ſimo, not good, becauſe there was not any former day 
before mentioned, and ſo the mind of the arbitrators not 
underſtood. 1 Rol. Abr, 263. | | 
Award was, that one ſhould pay to the other Fas taſk - 
wvork and day-work, but did nit mention how much, This 
is void by reaſon of the uncertainty ; and the averment 
that the taſk-work and day-work amounted to ſo much, 
will not help it. 2 Saund. 292, 293. | 
An award was, that the defendant ſhould pay two-thirds 
of all the plaintiff”s coſts to his attorney or bailiff, in & circa 
feftam prediftam. It was objefted to be uncertain ; for 
tho' an award to pay coſts to be taxed by the prothonotary 
has been allowed, 1 Sid. 358. yet here no perſon is named 
who is to tax the cofts, and therefore an award to pay 
_ eoſts of ſuit in an inferior court is void, 1 Salk. 75. and 
here it is to pay cofts to the bailiff, and therefore is like 


the caſe in 3 Lev. 413. to pay ol reaſonable expences in 


ſuch a ſuit, which was held to be void. Sed non allocatur 


for an award to pay coſts in ſuch a ſuit is ſufficient, 


without ſaying any thing more ; for they may be aſcer- 
tained. Comyns's Rep. 329, 330. 
If 4. and B. merchants, and C. and D. with all the 
other owners and mariners, ſubmit to the award of F. S. 
concerning a ſhip taken by way of reprizal, and A. and 
| B. enter into an obligation on one ſide, and C. and D. 
@n the other, and 1000). is awarded to C, and D, to the 


AR B 


' uſe of themſclves and the reft of the owners and marine 
| that is a good-award, though every man has not a certgin 
allotment, for C. and D. ſubmit jointly in the name gf 
the reſt ; and therefore an award of any thing to them xg 
one perſon, without ſubdiviſion, is good ; and C, ang D, 
being intruſted for the reſt, they are bound to miake a 
reaſonable CGiviſtion; if not at Common law, at leaſt in 
Chancery. 1 Rvol. Abr. 249. 

If an award be made that A. ſhall pay B. his days 
work, and taſk-work, and B ſhould then pay 25). to #4 
and then they ſhould make each other general releaſes, 
this is a void award, and cannot be helped by avermeny 
that he paid ſuch a certain ſum for days work and taff. 
work, becauſe the award is void in itſelf, by not ſettlin 
the certain ſum ; and if that is void upon which the ſub. 
ſequent payment and releaſes are to be made, the whole 
award muſt be void. 2 Sand. 293. | 

Submiſltion was of all differences, &c. concerning a pin 
of ground uſed as a wharf, and all erettions thereon, which 
were nuſances to the plaintiff's houſe. "The detendan: 
pieaded No award ; the plaintiff replied, and ſet forth 
the award ; by which it was awarded that the defendayt 
Jhould enjsy the wharf, and that the erections ſhould be pull'd 
dewn within 58 days from the date of the award, A4 
upon demurrer it was objected agairſt the replication, by 
reaſon of thoſe omiſſions ; but per cur. The day of the 
| making the award is the day of the date ; and by 3 juſtices, 
The erections ſhall be pull'd down by him on whoſe 
ground they ſtand ; but as to this laſt point, Holt Ch, ] 
leem'd e contra. 1 Salk. 76. | 

Award was to pay 20/. the one moaety in hand preſentls, 
and the other moiety within ſix months after the date of the 
} award, this is good, and ſhall refer to the time of the 
| award made or given up, altho' without any date; and 
in this caſe by the ſubmiſſion they are not bound to make 
any award in writing. 3 Bul/t. 311. | 
| An award that one ſhall pay part of the charge of the 
voyage, and allow his part of the loſs, that ſhall come to 
the ſhip upon account, this is good ; for it may be reduced 
to certainty. 1 Rul. Abr. 251. | 

If the ſubmiſſion be of 200 acres, called Ke//orne Ling, 
and the award be concerning the waſte lands in the town 
of K. this award is void, and cannot be helped out with 
an averment ; ſo if money be awarded to be paid by one, 
and it is faid in fatisfa&tion of what he owes the other, 
that cannot be averred. Dyer 242. 1 Rol. 4br. 263, 
231. 

"© an award be that one of the parties ſhall pay to the 
other ſo much as is due in conſcience, this is a void awatd, 
| Style 28. | | 

Five pounds awarded for quit rents, void for the un- 
certainty, March 144. 6 - 

If 4. commits a nuſance to B. by ereCting ſcaffolds 
on his own ground, and the arvitrators award that the 
ſcaffolds ſhall be removed, it muſt be underſtood that they 
are to be removed by A. on whoſe grounds they are ; tor 
tho? any perſon may by law remove a nuſance, yet the 
arbitrators, who are judges of equity as well as law, muſt 
be underſtood to intend it of him who committed the 
nuſance, and therefore the award not void for uncertaintys 
| 6 Med. 244. | EO OR 

An award to pay the charges of fuch a ſuit is good, 
becauſe it is the intent of the arbitrators it ſhould be re- 
duced to a certainty by the attorney's bill, who is the only 
perſon can know the certainty. Cro. Car. 383. 2 Yenh 
242. 3 Lev. 18, 1 Sid. 12. : 

An award was, that one of the parties, he or his exe- 
cutors ſhould releaſe ; and my lord Helt inclined to think 
that it may be conſtrued that he and his executors ſhould 
releaſe. 1 Salk, 59. 

An award is made of 40/. and mutual releaſes ; o_ 
if it ſhall appear to the arbitrators that one of them ſtands 
obliged, &c. that then ſo much ſhall- be deducted, this 
makes the whole award void ; for it is uncertain how 
much will be due ; but if the award had been that if any 
bill of debt appears, that ſhould be deducted, that & 
ſeems would be a good award ; and though he awar : 
mutual releaſes, which would'make a final end of all, yt 


it appears that was to be after payment ; and than 
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hat part of the award ſhall not ſtand alone, for that is 
; atrary to the intent of the award ; ſo if the arbitrators 
m_— in award with a proviſo at the end of it, that if 
the do ſuch an a&t the whole award ſhall be void 3 for 
the award ought in preſent to be certain. Gro, Fac. 554. 

The award was, that one of the parties ſhould pay 
unto the other a certain ſum on ſuch a day, and that in 
conſideration thereof, the other ſhould acquit him of A 
bond, in which they were both bound to a third perſon 1n 
| an hundred pounds 9r thereabouts ; It was objected, that 
this award was uncertain, it being made to ditcharge a 

man of an hundred pounds, 9 there.bouts ; but adjuiged 
good, becauſe it doth not lie in the power of the arbitra- 
tor to know the very ſum ; but if an award is made, that 
one fhall be bound in a bond to another, and doth not 
ſew in what ſum, 'tis void for the uncertainty. March 18. 

Pebt upon bond, for pertormance of an award z the 
d&fendant pleaded no award made ; the plaintiff replied 
and ſhewed an award for the defendant to pay 20s. upon 
condition, ' that eacn ſhould acquit the other, &c, and 
that the defendant ſhould pay the charge of a ſuit now 
depending, and the plaintiff gave the defendant a bill of 
the charzes amounting to 40s. which the defendant had 
not paid : and upon a demurer, it was objeCted, that this 
award was void, becauſe it was conditional, v:z. upon 
condition that each ſhould acquit the other ; beſides, it 
doth not aſcertain the charges, but refers them to the bill 3 
but adjudged, that an award upon condition to acquit, 1s 
an award to acquit, and that the charges are aſcertained 
by the bill delivered. 3 Lev. 18. | 

An award may be good for part only, but then it muſt 
be final as to that part. 19 Hen. 6. 36. 8 Ed. 4. 10. 

An awaid that all ſuits ſhall ceaſe is a final award ; fo 
an award that one of the parties ſhall not ſue an obliga- 
tion ; for this amounts to an extin<uiſhment of the debt. 
An awaid that a ſuit in Chancery ſhail be diſmiſſed, is a 
final award ; fo if the arbitrators award a retrax:t, or an 
award that one ſhall not pruſecute nor proceed in ijuch a 
term, ſeems to be good ; but an award that one of the 
parties ſhail be nonliuit is not good, becauſe the party 
may begin again, fo that each party ſhall diſcontinue their 
ations which they have againſt each other ; for this is 
not a final determination. 2 4d. 227. 1 Lev. 58. 
1 Rol. Abr. 54. 1 Salk, 75. © Mod. 282. | 
The award was, that the defendant ſhould pay to the 
plaintiff fo much money, and whereas the plaintiff had al- 
ledged, that the detendant was indebted to him in ſeve- 
ral ſums of money, which the defendant alledged he had 
paid; if the ſaid defendant, at, or before the feaſt of St. 
Andrew next, ſhould prove to the arbitrators, or either 
of them, that he had paid any of the ſums, that then fo 
- much ſhould be deducted out of the g9/. now awarded ; 

it was ofyected in arre(t of judzment, that this award was 
| void, becanſe it was not final, but left the matter in ſuſ- 

_ pence ; it was not adjudged. 77. 218. 

If the arbitrators award that A, ſhall beg B.'s pardon 
in ſuch a manner and at ſuch a place as B. ſhall appoint ; 
as to this part the award is void , for the arbitrators ought 
to have made a final determination of the matter them- 
ſelves, and not to have left the manner and place of beg- 
ging pardon, which is a kind of ſatisfaction, and makes the 
- Moſt confiilerai:le part of the judgment of B. 1 Salk. 71, 

Wien the arbitrators award a thing not ſubmitted, 
with a reſervatin to themſelves of a future power of judg- 
ng of the matter, 2d they award a thing within the ſub- 
miſſion, this is 00d {or the thing within the fubmiſſion ; 
for as to that it is fina}, and void for the refidue. Palm. 
146. Cre. 'Fac. 315, 584. 

If they arbitrate that all controverſies ſhall ceaſe, ex- 
cept that concerning one bond, this is final ; for as to 
the bond, they arbitrate that it ſhall continue in force. 
Cre, Jac. 277, 400. 

The award was, that within four days next enſuing 

e parties ſhould execute general and mutual releaſes of 
all demands, Ec. beſore the date of the bond ; proviſo, 
that if either of them ſhall not be contented with the award 
within twenty days afier, &c. that then upon payment f 
Ios. to the other, by him who thinks himſelf grieved, the 


__ fat be wid; adjudged, that this award was not 
OL, [ 
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final, becauſe within four days.in which they were to ex- 
ecute releaſes, the parties had power to defeat it by the 
payment of 10s. to each other. Poph. 15. | 

: conditional award not good, becauſe not final to 


I 10. 


If the arbitrators award general releaſes within four 
days after the award, and if in ten days after the releaſes 
ſo made the party diſlike the award, upon payment of ten 
ſhillings, the award ſhall be difcharged ; here the award 
is good; and the proviſo to make void the award after 

ſuch releaſes, is altogether void and repugnant ; for if the 

obligation be once forfeited by nonperformance of the 
award, it can never be diſcharged by the award itſelf ; 
but if the arbitrators award general releaſes within four 
days after the award ; and if ten days after the award 
made the parties diſlike the award, &c. the award ſhall 
be void ; this award is not good, becaufe not final and de- 
ciſive ; for the parties may diflike the award within the 
tour days. Pcph. 15, 16. 2 Rol. Rep. 189. 

The award was, that the defendant ſhould give bind 
to the plaintiff, that he the ſaid plaintiff and his wife 
ſhould have and enjoy ſuch lands in controverſy then be- 
tween them ; adjudged, this award was void, becauſe it 
was to give bond, not m.ntioning in what ſum ; and be- 
cauſe it was, that the wife ſhould enjoy the lands, and 
ſhe was no party to the ſubmiſſion. ' Cro. Eliz. 432. 

An award to give ſuch a releaſe as counſel, &c. ſhould 
adviſe, is good, for this is only a miniſterial, and not a 
judicial act. Style 219. | 

An award to pay all coſts, which ſhould be taxed by a 
prothonctary, &c. not good, becauſe not final. Sid. 358. 


4+. What hail be deemed a goed award in general. 


| Debt upon bond, for performance of an award ; the 
arbitrators awarded, that the defendant ſhould enjoy ſuch 


that the defendant ſhould pay to him yearly 20s. during the 
term ; afterwaids an acti of debt was brought on his 
; bond, for that the 20s. was in arrear for one year ; and 


| adjudged, that the aCtion did lie, for it was part of the 


award. Cro. El:z. 211. 


make a leaſe to the obligee, rendring rent, and a ieaſe was 
made accordingly, and afterwards the obligee did not pay 
the rent, it was held, that an aftion did not lie upon 
this bond for the arrears of rent, becauſe the obligor had 
another remedy, (v:z.) by di/treſs, and that the making 
"the leaſe was the effect of the award ; but if it had been 
that the obligee ſhould make a leaſe, and that for ſuch 
leaſe the obligor ſhould pay ſuch a certain ſum, there the 
obligee may recover it upon this bond, Bendl. 4. 

'The controverſy was between the parties, concerning 
a leaſe of lands ; the award was, that one of them ſhal 
have the lands ; adjudged, that this was a good award of 
the intere/t of the leaſe ; but if it had been, that he ſhou!d 


award of the intere/l, Cro. Eliz. 223. 

Debt, &c, to perform an award, which was, that the 
now plaintiff ſhould not proſecute or proceed in ſuch an 
aCtion, and in ſuch a term ; this was adjudged a good 
award, and that the entering of a continuance from that 


award. 2 Cro. 525. 


An awatd is to receive a liberal conſtruction, and to 
be governed by the intent of the arbitrators, where no in- 


a thing to be done, without ſaying within what time, 
the party ſhall have reaſonable time ; becauſe they muſt 
intend all things neceſſary to the doing the thing they 
award. 2 Brownl. 311. 

If the award be to pay money to F. S. if he dies, the 
money ſhall be paid to his executors ; a ſubmiſſion of all 
ations, and an award of a releaſe of all ations, except a 
bond, this is an award that the bond ſhall ſtand. 2 Yen, 


249. 1 Ral, Abr. 257. Cro. Jace 277. Yelv. 203. 
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determine matters in difference ; the ſame law where any 
thing 1s referred to the arbitrator's tuture judgment or ex- 


poſition. 1 Sid. 59, Cro. Fa. 508, Hob: 218, Palm. | 


a houſe, of which the plaintiff had a leaſe for years, and 


And yet where the award was, that the obligor ſhall 


permit the other to enjoy the term, this would not be an 


term to another, by his attorney, was no breach of the 


convenience will enſue ; therefore if the arbitrators award 


—_— 
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An award that one ſhall enjoy ſuch a houſe and pay 
the rent, or elſe the award for cnjoying the houſe to be 
void, is a good award; for the award is abſolute, unleſs 
upon his own fault; and the thing is reſerved: to the fu- 
ture judgment of the arbitrators. Cro. Fac. 423. 1 Rl. 
Abr. 250. | | 

The condition of the bond of ſubmiſſion was, that the 
parties ſhould put themſelves to the arbitrament of G. D. 
of all matters between them till the gth day of March 
18 Fac. and the award was, that each of the:m ſhould 
releaſe to the other all matters, &c, till the gth day of 
March, &c. It was objected, that by this releaſe the 
bind upon which the aCtion was brought, was diſcharged ; 
but adjudged a good award, for tho” it was void as to 
that part, it was good for the reſt. J/nch. 1. 


| 


Debt, &c. on bond, for performance of an award ; the_ 


defendant pleaded Nullum arbitrium; the plaintiff replied, 
and ſhewed the award, by which the arbitrator amongſt 
other things, awarded 7ztecre/t to be paid to him for money, 
&c, and upon demurrer to this replication, it was ob- 
jected, that the award was void, becauſe it was fur pay- 
_ ment of zntere/t, and uſury is a thing unlawful ; but the 
award was adjudged good, for it ſhall not be taken for 
uſury, but rather for damages for forbearance of the mo- 
ney ; but admitting it was for zntere/t in the proper fig- 
nification of the word, yet 'tis good ; for by the ſtatutes, 
&e, contracts for intereſt-money are not void, fo as they 
_ did not exceed ſo much as is limitted by thoſe laws. 
InVinch. 114. | | 

If a battery is ſubmitted, and the award is, that one 
ſhall releaſe, and the 'other pay him 10). the releaſe muſt 
only be underſtood of the battery, and mult be firſt per- 


tormed betore the 1o/. ſhall be paid, 3 Bul/t, 11 I, 117, 


21-447. 38c.-. - 

It an award be, that one ſhall make a leaſe to the other, 
rendring rent ; the leaſe 1s made, but the rent not paid, 
the oblization is not forfeited; for the award did not 
' reach to the payment of the reat, which muſt be recovered 


by ditireſs or action of debt; but if the award had been_ 


that he ſhould pay the 12nts at ſuch ſet times, the obli- 
gation would have bcen forfeited if they had not been 
paid ; and in ſuch caſe it is a ſum in groſs, and payable 
without demand ; for the party muſt offer it to ſave his 
obligation. Adoor 3. Cro. Eliz, 211. cont. Cro. 423, 

It is an eſtabliſhed rule, th.t an award may be good in 
part, though void as to the other parts of ir ; and that 
the party is obliged to perform that which is well awarded, 
and excuſed as to that only which is void ; but if an 
award is good as to one part, and void as. to what is 
awarded tov the other party, the award is void in the 
whole. 3 Co. 'g8. 1 Sand. 32. 1 Rel, Rep. 362. 
1 Rol. Abr. 256. 1 Lev. 58, 1 Leon. 72, 1 Rol, Abr. 
244. Hb. 218. '2 Lev. 3. 3 Lev. 413: | 

| If the arvitrators award one thing on the one part, and 
the time expires before they award any thing on the 
other pait, this is altogether void, and contrary to their 
authority ; becauſe it doth not finally determine the things 
contained in the ſubmiſſion equally on both parts. 36 
H, 6.427 #6 40. © 

If it be provided by the ſubmiſton, that the award 
ſhould be notified or delivered to the parties in writing, 
' 1t is no awart till notifed or delivered, becauſe it is not 
_ according to the power in the ſubmiſſion. 8 ZE4, 4, 11, 
21.1 H. 7.5.1 Fen 193- | 

The parties who ſubmitted to. an award were jointly 
bound in a bond, conditioned to pay 5o/, ts G. D. and 
the award was, that one of them ſhould acquit and diſ- 
charge the other from it ; it was inſiſted for the defendant, 


that this award was void, becauſe it was to acquit and | 


diſcharge the plaintiff of a bond made to a /?ranger to 
the ſubmiſhon, and it was not in his power to procure 
ſuch a diſcharge ; but adjudged, that the defendant might 
very well diſcharge the plaintiff from this bond, if the 
money was to be paid at a future day, not yet come, and 
ſo the hond not forfeited ; as in this caſe it ſhall be intended 
that it was not. Cre. Car. 389. 

If ſeveral perſons of the one Þart, and ſeveral of the 
other part, ſubmit themſelves to arbitrament, provided 
the arbitrator deliver the award to the parties, or one of 


Car. 541 


A-:iM.B 
them, he is not obliged to deliver the award to one of 
each party 3 but it is ſufficient to deliver it to any of the 
ſaid parties. Dyer 218. | 

But it two on the one part, and one of the other ſub. 
mit to an award, ita quid arbitrium fiat & delieretur 
utrique partium predit?', the deliver, of the award to one 
on the one part, and to the other of the other part, is not 
ſufficient; for each party is each an intire party ; for each, 
by non-performance, incurs the penalty, and each pro. 
vides in order to his performance, that it ſhould be made 
known to him; if the ſubmiſſion be by two, ſo that it 
be delivered to one only, that is to be underſtood to both; 
and a delivery to one only, is not good. 5 Cu, 10g, 
Ao;r 642. Cro. Eliz. 885. | 

If two men ſubmit to an award, ſo that it be paratum 
deliberare partibus ſuch a day, it need not be averred that 
it is paratum deliberare, &c. at that day, for the publi. 
cation of the award itſelf is ſufficient. Hard. 399. Cre, 


If the ſubmiſſion be general, that the award ſhall be 
delivered before ſuch a day, it may as well be delivered 
by word as by deed, and therefore nn deliberavit in 
ah in ſuch caſe is no good plea. Dyer 218. 1 Salk, 7x, 

ebt upon an award by word only, is within the {5 
tute of 21 Fac. 1. cap. '16. of limitations, and muſt he 
ſued within ſix years ; otherwiſe it is of an award by (pe- 
clalty, 2 Keb. 462. | | 
Debt on a bond for performance of an award, which 
was, that all ſuits ſhould ceaſe depending between the 
parties, and that the, defendant ſhould pay the plaintiff 
20. at the houſe of G. D. It was objected, that this 
award was void, becauſe it was to do a thing pon the 
land of another, which he cannot lawfully do, if he 
ſhould be denied entrance ; but adjudged, that the award 
is good, becauſe he was not to pay the money 7 the hcuſe 
of another man, but at the hiuſe, and it might be that 
the houſe was adjoining to the highway ; but if it was 
not, he might come as near the houſe as he could without 
being a treſpaſſer, and there tender the money ; or he 
might get Jeave to come near, or into the houſe. 10 Rep, 
in Oſborne's Caſe. 

Debt upon bond, for performance of an award; the 
detendant pleaded no award made ; the plaintiff replied, 
and ſet forth the award, and affigned the breach ; thede- 
fendant demurred to the replication, that the award was, 
that one ſhould pay, and the other ſhal] give ſuch a ge- 
neral releaſe, &c. as counſel ſhall adviſe; to as here the 
counſel is made the arbitrator, for a judicial act is referred 
to him ; adjudged, that was a miniſterial, and not a ju- 
dicial act, to refer the form of the releaſe to counſel, and 
ſo the plaintiff had judgment. Style 217. 

If there be an obligation to ſtand to an award, each 


ought to perform it on his part, at the peril of his obli- 


gation, 21 Fen, 7. 28.6, | | 

If money be awarded and not paid, the party may either 
have his firſt ation or action of debt ; for if there be 
payment, the firſt wrong was determined ; but otherwiſe 
he cannot plead the award as a determination and bar of 
the wrong; for ſince the award of arbitrators doth not 
bind any man's property, as judgments at law do, It 19 
fit the party when he pleads it in bar, ſhould ſhew an exe- 
cution at the time appointed. 4 Hen. 6. 1. @. 25. 0. 
1 Rz). Abr. 267. See 1 Salk. 69, 76. Carth. 117. 

Though an award cannot be made, part at one tune and 
part at another, yet it may be performed part at one time 
and part at another, for the nature of the thing may re- 
quire performance at different times and places. 18 £4. 
4. 10, 

An award forone party to deliver a releaſe or bond to 
the other, if that one pazty delivers it to 4. who delivers 
it to B. who tenders it to the other party, who refules, 
= is a good performance of the award, 2 Leon. 110, 
I8r, | 

Debt upon bond for performance of an award between 
the plaintiff and the defendant and his wife, &c. or ary 
of them, ſo as the award, &c. and ready to be delivered 


to the parties on or before ſuch a day : The defendants 
pleaded no award made ; the plaintiff replied, and ſet 


forth an award, by which the defendant was to pay to the 
plaintiff 
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\iintif 167. 17 recompence of all charges in ſuch a ſuit, 
1 that the plaintiff ſhould rele4ſe to the defendant all 


demands ts the time of making the ſubm'ſjion, and that the 
Jefendant ſhould releaſe to the plaintiff all demands to the 


time of making the award ; | adjudged, that tho' this laſt 


part of the award was void in law, becauſe the relcaſe 
would over-reach the bord of ſubmiſſion ; yet becauſe there 
were other matters awarded on both ſides which were 

ood, that made the award lo too, and that it was good, 
tho' nothing was awarded as to the detendant's wife, be- 


cauſe the words of the ſubmiihton were, to an award to 


be made between the parties and the wife of the defen- 
dant, or any of them. Hardr. 299. 
if the ſubmiſſion be of a Chancery ſuit, and the ar- 
bitrators award that the ſuit ſhall ſtay, and that one be 
uit againſt the other for all matters in the bill, It IS a (uf- 
hcient performance to ſay that the other /feti? quietus ; 
and tho' he did not procure an actual diſcharge ; but 
where one by deed is obliged to quit another of ſuch a 
debt or ſuch a ſuit, it is not ſufficient to ſave him harmleſs, 
but he muſt procure an actual diſcharge ; but the award 
here being quod ftaret quietus, means no more than that 
the party ſhould be acquitted by force of the award itſelf, 
and not that another diſcharge ſhould be procured ; and 
in this caſe, if a new bill be exhibited, yet that is no dif- 
turbance to forfeit, without proceſs ifluing out as the 
fubpana, for till proceſs the party is not actually moleſted. 
i R 1. Rep. 7, 8. 2 Buljt. 93 t5 96. Cro. Fac. 340. 
Debt upon bond, for performance of an award, which 
was, that one of the parties ſhould diſcharge the other 
from his undertaking to pay a debt to /Y. R. who was n0 
party to the ſubmiſſion, and fo not compellable to give a 


diſcharge 3 and for this reaſon it was objected, that the 


award was void ; but adjudged, that he was cumpellable 
in equity to give @ releaſe, and ſo the award was. good. 
i Med. 9. | | 

Debt upon bond conditioned to perform an award ; 
Upon Nutlum arbitrium pleaded, the plaintiff replied, and 
ſhewed an award, and affigned the breach, and had judg- 


ment; and it was moved in arreſt of judgment, that this 


award was void, becauſe it was, that the defendant ſhould 
pay to the plaintiff ſuch co/?s as the prothonotary ſhould tax 
in ſuch an ation now depending, &c. whereas a protho- 
notary is not to tax coſts but upon a nonſuit or a verdict ; 
belides, the arbitrators cannot award, that he ſhall do any 


 - at in his private capacity, nor is there any means to 


compel him, if they did ; but adjudged, that the award is 
good, for the prothonotary is a publick officer, and 'tis as 
well as if they had awarded one of the parties to execute 
ſuch a conveyance as the counſel of the other ſhall adviſe ; 
or that he ſhall pay ſuch an attorney's bill. 8:4. 358. 

But if a man ſubmits a rent-charge to arbitration, and 
the arbitrators award guod /taret quietus of the rent, he 
who hath the rent ought to r-leaſe the ſame to the other, 
in performance of this award, for to be quit of the rent 
{ſuppoſes the demand not in being. 2 Buft. 96, 

An award that the plaintiff ſhall not proſecute or pro- 

ceed in a ſuit the ſame tiring the entry of a continuance 
is no breach of this award, for otherwiſe the party can 
never afterwards go on in the action. Cro. Fac. 525. 
_ An award is made to infeoff. F. $. F. $ comes and 
delires the party to infeoff F. M7. and him to the uſe of 
himſelf ; this is a good performance of the award, for 
though the conſtrution of the ſenſe of the award is to be 
taken on the expreſs words, yet what is a performance 
of the award is to be taken according to the intent of 
the abitrators, 3 Bu/2. 65. | | 

An award reciting, that ſeveral differences had been 
between the parties concerning an houſe, and arrears of 


Tent, they (the arbitrators) zo make a final end of all, did 


award that the defendant ſhould pay to the plaintiff 4/. 
for all the ſaid arrears of rent ; and upon demurrer to 
this replication, it was objected, that the award was not 
mutual, becauſe it was not of all differences ; but adjudged 
good, becauſe to pay 41. fer all arrears of rent is mutual ; 
for *tis in ſatisfation of the arrears, and the defendant is 
diſcharged thereof. 1 Lev. 132. 

| Debt upon bond, for. performance of an award, ſo as 
it be ready to bg delivered to the parties on or before ſuch a 


| this being objected, that 50/., could not be in fatisfaftion 
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| day ; the defendant pleaded, no award made ; the plaintiff 


replied, and ſhewed an award ready to be delivered to the 
defendant, that he ſhould pay to the plaintiff 5/. and aſ- 
lined the breach in not paying it ; and upon demurrer to 
this replication, it was objected, that the plaintiff ought to 
ſhew, that it was ready to be delivercd to both parties, and. 
not to the dciendant only ; but adjudged, it thall be in- 
tended to be ready to be delivered to both, and that the 
wn rg ought to have pleaded this matter at fir{t, 
1 Lev. 133. | 

Debt upon bond, for performance of an award ; upon 
Nullum a bitrium pleaded, the plaintiff replied, and fet 
forth the award, which was, that the defendant, &c. 
ſhould pay the plaintiff ſo much, in, at the dwelling- 
hou: of F. S. in H. and upon demurrer to the replication, 
the plaintiff had judgment, for tho' F.S. is a ſtranger, 
yet the detendant may pay the money at the door of his 
houſe, if he cannot get leave to go in. 3 Lev. 453. 

Debt upon bond for performance of an award, dated 
the 1/? of Decemb, 35 Car. fo as it be made belore the 
laſt day of Hillary term, &c. Upon Nullum arbitrium 
pleaded, the plaintiff replied, and ſet forth an award made 
8 Feb. de et Fa ad premiſjis, that the defendant within «a 
week after the award, ſhould pay the plaintiff 71. 10s. in 


Jatisfaftim of all demands ; and that upon payment thereof 


each ſhould give the other a general releaſe of all demands ; 


and averred, that no new controverſy did ariſe within a. 


week after the award ; the defendant rejoined, and con- 
feſſed the award, but ſaid, that after the ſubmiilion and 
before the' award, a new controverſy did ariſe, (viz. ) on 
6 Feb. for that the defendant did break and enter the 
plaintiff's cloſe called B. whereof the arbitrators had no- 
tice, and fo they made no award ; and upon deryurrer 
it was objeted, that this award was void, becauſe it was 
for payment of money in ſatisfaction of all demands ge- 
nerally, which extends to the time of the award made, and 
ſo out of the ſubmiſſion ; beſides, the releaſe in this caſe 
muſt refer to the time when it was given, and by con- 


ſequence ſhall releaſe the Jaſt cauſe of aftion, which was 


not within the ſubmiſſion, and even the bond of ſubmiſ- 
ſion itſelf ; but adjudged, that if the award had been for 
payment of money in ſatisfaction of all demands till ttt 
award, or a releaſe of all demands till the award, it had 
been ill ; but here it was general, and made de & ſuper 
premiſſis, and it ſhall be intended tl] the time of the ſubmiſ- 


fron, and this is Slay and H/Ud's caſe, 2 Cro. 352. So a 


releaſe of all demands generally (without ſaying to what 
time) ſhall be intended to the time of ſubmiſſion, 43 Lev. 
168, 

In aſſumpſit, &c. the defendant pleaded in bar, a ſub- 
miſſion of all demands to the award of F.S. ſo as it be 
made and ready to be delivered by ſuch a day ; then he 
ſets forth, that on ſuch a day, before the day appointed by 
the ſubmiſſion, F. S. made an award, that the defendaut 
or his executors ſhould releaſe to the plaintiff, &c. which 
he, this defendant, was always ready to do : Adjudged, 
that this award was good, for being pleaded to be made 
before the day, .it ſhall be intended to be always after 
ready to be delivered, &c. and tho' *tis awarded, that the 
defendant ſhould give a releaſe, and no time appointed 
when it ſhould be given, yet the law will ſupply the time, 
(7, e. ) it muſt be done in convenient time after a requeſt, 
if that is neceſlary ; and if *tis not neceſlary, then in con- 
venient time after a tender of the releaſe, and the award, 
that he or his executors, in the disjundtive, ſhall releaſe, 
is good, for it may extend to executors, and bind them. 
1 Salk. 169. | 


An award, that a ſuit in Chancery /lould be </onifed "Þ 


it was objected, that this was void, becauſe not final, 
for the party may diſmiſs his bill and begin again ; fo that 
'tis like an award, that one of the parties ſhall be nonſur, 
which is ill ; but adjudged, that a nonſwuit is not final in 


the nature of the thing, but a diſmifſion ſhall be intended 


a perpetual ceſſation. 1 Salk. 75. | 

Debt upon bond for performance of an award, in which 
the arbitrators had taken notice, that there was 72/7. in 
controverſy, and they awarded on:y 50/. in fatisfaQtion, 
and general releaſes to be given ; and upon a demurrer, 


for 


| ; 
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for the 721, it was adjudged, that the award was good, 


becauſe the arbitrators might contider other matters be- 
tween the parties ; beſides, it doth not appear that 724. 


) 


was Cue, but that it was in controverſy. 2 od. 303. 


Me” 1 
' 5. Plaaiings in awards, El 


If the arbitrators award money to be paid at a day to 
come, this isa good plea in bar in action of treſpaſs before the 
day, becauſe it is debitum in preſenti, though /olvendum in 


futuro ; and if he might have an action of treſpals before 


the day, and recover, he may have an aCtion of debt af- 
ter the day, and lo a double ſatisfaction for the ſame thing. 
9 Ed. 3. 3. 1 Rol. Abr. 267. 
In d:bt on bond to perform an award, fo as the ſame be 
de.tvered in writing ; the defendant 7 rs quod non deli- 
berauit in ſcriptis, &c. the plaintift replied, and ſet forth, 


the award in writing, but did net directly anſwer the plea of 
delivering it in writing, but only by way of argument ; and 


upon demurrer, all the juſtices were againſt the plaintiff, 
2 1d. 269. 


Submiſſi:n was to ſtand to the award of F. S. Ita quod, 


the award be written, ſigned, and ſealed by the ſaid }. S. 
an award was made, and ſealed by the ſaid J. S. but not 

All the juſtices held this good notwithſtanding, 
for ſealing 1s a rains thereof in Jaw ; but otherwiſe, if 


the words had been that it ſhould be wrote and ſigned by 
the hands of. F. $. for there it ought to be actually ſub- 


ſcribed. Palm. 97. 

The condition of a bond was to ſtand to the award of 
. P, lta quod it be publiſhed and ſeal'd with the ſeal of P. 
befire Mich, "The plaintiff ſhewed that P. made an award, 
which was deiivered to the defendant before Mich. and that 
he Lad it in curt jealed with the ſeal of P. But the plea 
was ruled to be i'l, becauſe he did not ſhew that the award 


was ſealed at the tir19 of the delivery. Palm. 121. | 


T here is a Liffe: ence between an accord with fatisfac- | 
tion and an award , for in an accord a man mult picad 


preſent fatisi:Ction, and it is no plea in bar to plead an 
accord with ſatisiaCtion at a dav to come ; for in all per- 


ſonal injuries the law gives damayes as an equivalent ; and 


when the party accepts of an equivalent, there is no in- 


Jury or cauſe of complaint, and therefore a preſent ſatif- 


faction is a good plea ; but where the wrong: Joer pro- 
miles a ſuture ſ:tisfation, the injur» continues ull fatil- 


faction is made, an conicquently there is a Cauſe of 
complaint in being, and it che ucſpals were now barre - 
by this plea, he can have no 1emcdy tor the future fatistac- 
tion, for that ſuppotcs the injury itil to have continuanc* 3 
but where pirions ſubmit to arbitration, rhe arbitraturs 
are judges of the injury ; and if they awaid money pay- 


able at a day to come, that is a good award, and may be 
a goo0C plea in bat to an aCtion of treſpaſs brought in the 


mean time, becavi- this thereby becomes the immediate * 


debr attainable by law. 5 Ed. 4. 7. Pliud. 5. b. 


A ſubn {jim was of all ccntroverſies, &c. to A. and B. 


fo as the award be mude under their hands and ſeals on 


or before the 5th of December following, ready t9 be deli- 


vercd at the ſh:p 5 G. H. in the Exchange, London. In 
d-1t upon the bond the plaintiff ſhewed, that they made 


their award under their hands and ſeals at the Caſtle at York, 


then and there ready ta be delivercd at the ſhop of the ſaid 


G. H. in the Exchange, London., Doderidge and Haugh- 
torn J. held this a void publication, and not according to 
the ſubmiſtion ; but Montague Ch. ]. e contra, and held 
that the pub'ilhing it there, and alledging that it was ad- 
tunc & iwbidem ready to be delivered at the ſhop in the 
E:cange, was ſufficient z curia adviſare vult, Cro, Fac. 
S472 : 

It was formerly held, that in an award of a releaſe, a 
horſe, a quart of wine, to enter into an obligation, or 
any other collateral matter in ſatisfaction, without per- 


formance, was no good plea in bar ; for were it a good 


plea in bar, hc could have no remedy afterwards to com- 

pel the party to do the thing awarded, for by the bar the 

treſpaſs would be nullified. 1 Rgl. Abr. 266. 1 Salk. 76. 
But it has been finge held, in an ation on the caſe 


upon a ſpecial promiſe made by the defendant, to deliver 
a parcel] of hops to the alaiguif 


on ſuch a day and place, 
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on a certain price agreed on, &c. to which the defen- 
dant pleaded in bar, that after the promiſe m_ de, both he 
and the plaintift referrec atl- matters, and that the arhi. 
trators awarded that the duicndant fhould releale the 
plaintiff, and that he ſhould releaſe the defendant of all 
actions and demands whatſoever z and alledged, that 
from the time of the award hitherto, he was always rea. 
dy. and yet is, to releaſe tne plaintiff according to the 
award, &c. and upon demurrer to this plea att: r ſeveral 
debates, it was adjudged that this award was no bar to 
the action, becauſe nothing was awarded but only mu. 
tual releaſes from each other : ſo th:t the award itſelf is 
no bar, but the thing awarded, when executed, would 
be a bar ; and a difference was taken where any thirg is 
awarded in ſatisfaction, there the award it{clf is a bar be. 
fore it is performed ; but where noti'ing is awarded but 
releaſes on both ſides, there, when the award is executed, 
the releaſe will likewiſe be a bar: and the court held, 
that the defendant may bring his action againft the plain- 
tiff for not releaſing according to the award, and therein 
ought to recover all his damages and coſts loſt in the ac- 
tion againſt him, Carth. 378. | 
Debt on an arbitration bond 3 the plaintiff declared of 
an award made May the 28th in fuch a year, ready to be 
delivered up the 29th day of the ſame May ; the delendant 
pleaded no award ; the plaintiff replied an award made 
the umpire the 28th of May ready to be delivered the ſume 
day, Upon demurrer it was objected, that the plaintiff 
had ſet forth double matter, that the award ſet forth in 
the declaration, and that in the replication, could not be 
intended to be the ſame ; but Kul/ Ch. |. anſwered, That 


|the iſſue to be tried is net to be taken upon the day of the 


award made, and fo requires no anſwer, and ſo cannot 
be double ; and judgment, //, &c, for the plaintiff, 
Sty. 41. | | 

Debt on a bond of award, upon nullum arbitrium plead- 
ed, the plaintiff replied, and ſhewed an award made ; the 
defendant rejomed, that there were other things ſubmitted, 
and ſo no award, Adjudged upon demurrer, that this is 
a departure ; for defendant ſhould have pleaded this ſpe- 
cial at the firſt, $4. 180, Lge 

'The above cafes muſt be underſtood where the action 
was brought before the time for performing the award 
was expired ; for if an award be to pay money at a day to 
come, and the money be not paid at the day, and after- 


'wards an action of treſpaſs be brought, this is no good 


plea in bar ; for no man can plead this in bar without 
ihewing he has paid the money ; for it is againſt natural 
juſtice to make Gne default and wrong an excuſe for an- 
other ; but if the party tender it at the day, and the other 
reiuſe it, then it is a good plea in bar, it being his own 
fault, and he hath ſtill a remedy for the money, Kew. 
12:. 1 K:l, Abr. 267. Dyer 75. Heb. 49. Rayth 
450. 1 Salk. 69. 

If in an action of debt upon an award the plaintiff de- 
clares, that the arbitrators d:4 make an award that the de=- 
fendant ſhould pay unto the plaintiff 10/. this is a good 
declaration, tho* nothing is ſhewn to have been awarded 
on the ocher fide ; for 'tis ſufficient for the plaintiff to ſet 
forth that part of the award which intitles him to his ac- 
tion 3 and if the deſendant will impeach the award for 
ary thing, he muſt ſhew it ſpecially on his own patt. 
1 Leon. 72. £ 

In an ation of debt upon a bond conditioned for the 
performance of an award, the defendant pleaded, that the 
arbitrators did make an a1yard that the defendant ſhould pay 
to the plaintiff 31co/. and ſhould give to him the general 
releaſe, and pleaded that he had paid the money and givelt 
a releaſe accordingly ; but did not ſhew what on the part 
of the plaintiff was awarded to be done ; and the plainti 
replied without ſhewing the other part of the award in his _ 
replication, and took iſſue that ive defendant had nut paid 
the money ; and the defendant put in ar iniuthcient Ie- 
joinder, upon which the plaintiff demurred ; and per 7 | 
The plaintiff cannot have judgment, becauſe the award 
as ſet forth and agreed in pleading is void z but if the 
plaintiff would bave helped himſclf, he ought to have 
ſhewn the other part of the award before he had taken 
iſſue, 1 Sand, 326. Debs 
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Det upon Lond for performance of an*award, &c. fo 
i» he made and ready to be delivered to the parties on or be- 


ore ſuch a day ; the defendant pleaded no award made, &c. . 


the plaintiff replied, and ſet torth the award, but did nat 
aver, that it was ready to be delivered to the parties, and 
for that reaſon adjornatur ; but afterwards the court held 


that he _ " : 
itſelf. ard. ; 
and. bond ; 3p2:defendant demanded oyer of the 
condition, which was for the per formance of the award of 
A. P. fo as it be made on or before the 27th of Fune, Sc. 
and if nit, then to fland to the umpirage of, &c. the defen- 
dant pleaded 7:0 award made before the 27th of Fune ;z the 
plaintiff replied, and ſhewed, that the umpire made an 
umpirage, and aſſigned a breach, which was ill ; and the 
defendant demurred. Keeling Ch. J. held that gene 
ſhould be for the defendant, tho' his bar is ill ; for the 
condition upon the oyer is part of the declaration, and fo 
it appears by the replication, that there is no cauſe of 'ac- 
tion ; but all the other juſtices e contra, and that a bar 
+ ill in ſubſtance cannot be cur'd by the replication, for it 


| - ſeems to admit that no award was made on the 27th of 


une, becauſe it ſets forth an umpirage made after that 
day ; but fuch implication cannot cure the bar, for if an 
award was made on that day, then the umpirage is void 
in itſelf ; adjornatur to be mediated by friends, it being 
between two brothers. $:4. 336. RR 
If in debt upon an obligation conditioned for the per- / 
formance of an award, the defendant pleads nullum fece- 
runt arbitrium ; and the plaintiff replies, and ſhews the 
award, he muſt alſo ſhew the breach, without which he 
hath no cauſe of action, for the obligation is guided by the 
condition ; and though the defendant can make no anſwer 
to the breach, yet it ought to appear to the court that 
the plaintiff bath cauſe of aftion. Yelv. 152. Cro, Fac: 
220, 1 Sand. 102, Wc | VA: 1 
But if in debt upon bond to perform an award, and 
gyer of the condition, the defendant pleads non ſubmiſit, 
the plaintiff need not aflign a-' breach, for the defendant 
puts the whole ſtreſs of his cauſe upon.a matter antecedent 
to the alledging a breach, for if there be no ſubmiſſion 
there could be no award, and conſequently no breach of 
it, 1.8/4, 2900. | Tn Srtt SAD "+ :) 
 Indtbt on bond for performing an award, and wo award 
pleaded; the plaintiff replied, that. ante exhibittonem 'bille, 
viz. 24th of Fune, the arbitrators made award ;« the 'de- 
fendant demurred generally : It was agreed by all, -that if 
the demurrer had been ſpecial, judgment ſhould.have been 
for the defendant, : becauſe the plaintiff” ought. to have 
replied, that the arbitrators made their award before ' the 
day limited for it ; but becauſe the: demurrer was general, 
the plaintiff had judgment. Nota, 'The 24th of Fuly was 
within the ſubmiſſion. $84. 370. | ATTTb 17 
If in debt .upon an obligation'conditioned for the per- 
formance of -an award, the defendant ſhews that the ar- 
bitrators did: make an award, that the defendant before 
ſuch a day ſhould pay to the plaintiff 1007. otherwiſe 
ſhould procure one 4. being a ſtranger, to be bound to 
the plaintiff for the payment of 1 + 4 per - annum * to the 


_ Plaintiff for hjs life ; and the defendant pleads that he 


hath performed the ſaid -award, and the plaintiff replies, 
that the defendant hath not paid the ſaid 100/. without 
faying, nor hath procured A. &c. yet this is a 8 
Plication, forthe award as to that part is ;meri 


I Leon, 304, - Owen 153 1 + I. 4 TINS: 
An award was that the 5 Karr | Z1ool, to 
the Plaintiff, . and that they ſhould. give eac 


his plea confeſſed, that the award was, that he ſhould ' pay 


fo much, and execute 


upon non-payment; the defendant warved the iſſue, and 


pleaded an inſufficient rejoinder 3 and becauſe neither the | 


VaintifF nor ' defendant had ſet forth. that the plaintiff was 
'a execute a releaſe to him, and ſo the award as pleaded 
Was of one ſide only, it was held, that the plaintiff could 
Lot have judgment ; but the court looking upon it to be 


FI wk v3 pleading, they would not give judgment for 
ol, I, | | ; 


for that was ſupplied by ſetting forth the 


plaintiff declares that the ſaid | 
ſeal the 4th day of September following, apud caftrum ebo- 


ood re-- 
ly. void, 
and therefore the plaintiff need not take notice thereof, 

bk = ofbed | award was made of ' ſo 


| other general | 
releaſes ; in debt upon \ the ſubmiſſion bond, the defendant in 


a general releaſe, and then averred 


performance ; the plaintiff replied, and tendered an ' iſſue- 


| the deſendant, but gave the plaintiff liberty to diſcontinue 


upon payment of coſts ; but afterwards it appearing on an 
2ngliſh bill in the Exchequer, that there was male prac- 
tice of the plaintiff with the arbitrators, and it being 
likewiſe a caſe of great extremity ipon the defendant, the 


money awarded being 1100l. more than the very penalty 


of the bond, ubi revera there was nothing due to the 
plaintiff, but he was indebted to the defendant ; the de- 
tendant was rclieved againſt the bond. Saund. 326, 

Debt upon bond for the performance of an award, &. 
the defendant pleaded no award made, &c, the plaintiff 
replied, and ſhewed an award made, and ready to be deli- 
vered to the parties ; the defendant rejoined, that the 
award was not tendered to him on the day, & hoc paratus 
eft wverificare; and upon a demurrer, this rejoinder was 
held 'ill, becauſe it was a departure from the plea, for 
that was no award made ; but the rejoinder was, that the 
award was not tendered, which implies that it was made ; 
beſides, this rejoinder was ill concluded, for the replication 
ſets forth, thatthe award was ready to be delivered to the 
parties ; the rejoinder ſays it was not, which is a negative 
and affirmative, and that is a plain iſſue ; therefore he 
ſhould have concluded to the contrary, and not have 
averred the rejoinder. 2 Saund. 188, 189. 

In an aCtion of debt upon an' award, it is not neceſſary 
for the plaintiff in his declaration to lay time or place where 
the award or ſubmiflion were made ; but if the defendant 
denies either, the plaintiff may reply, that the award 
or ſubmiſſion was made, at ſuch a place. 2 Brownl. 137. 

If there be a ſubmiſſion to the award of F. S. fo that 


the ſaid award be made under his hand and ſeal at or be-- 


fore the 5th day of September following, ready to be deli- 
vercd at the ſhop of F, N. in the Exchange, Laiddek : and 
in an aCtion of debt upon an'award made thereupon, the 
7. S. under his hand and 


rum, did make an award adtunc & 1bidem parat” to be 
delivered at the ſhop 'of the ſaid F. N. in the Exchange, 


London ; this is no good declaration, for the parties are 


not bound to take cognizance- of the delivery elſewhere 
than at the place appointed. ' Cre.” Fac, 577. 5 
Debt upon bond for performance of an award, / as it 


be ready to be delivered to the parties at ſuch a day and 


place ; the defendant pleaded no award made ; the plaintiff 
replied, and ſet forth an award delivered to the parties be- 


fore the day, and at another place,: than mentioned in the 


ſubmiſſion ; and upon demurrer, Hale Ch. J. held the 


replication ill, becauſe it being only the execution of an 
authority, it ought to be made at the ſame day and place ; 
but the others e+ contra, and adjudged for the plaintiff, 
becauſe the award was delivered to the parties themſelves, 


2 Liv, 68. hy | 


Bond - was for © performing an award de premiſſis vel ali- 


qua parte inde ; the defendant. pleaded no award. mads 
de premiſſis, On demurrer it was, objeted, that it was 
n2t ſaid nec de aliqua parte mae, for if a bond be to per- 
form an award' of two or either of them, it is not ſuffi- 
cient to plead that 'thoſe made no award, without adding 


nec aliquis eorum ; bat if an''award 'is to be made of the 


manors of D. and C. or either of them, and the award 
is made of D. only, it is well enough ; but as.to the firſt 
part it was anſwered, that nullum fecerunt ardittium de 
premiſſisis well enough ; for that 'it implies #zc de, aliqua 


parte inde, eſpecially if the contrary is , not- ſhewn in. the re- 


plication, and therefore'it ſhall never be intended that. an 


2 Med. 275 \28. OD | ME: 
If in debt upon an obligation conditioned. for;- the per- 
formance of an award, ſo as, &c. the defendant .pleads 


no award made, and the plaintiff replies, that arte exhi- 


bitionem bill, ſeilicet the 24 ''Fune (which \was a day 
within the fubrhiſſion)'the arbitrators'made an'award, &c, 
and the' defendant demurs 'generally, the ' plaintiff ſhall 
have judgment ;"for though the plaintiff ought to have re- 
plied, that_ the arbitrators made their award before the 
day limited'to"them ; yet this'is - form only, and helped 
by a general demurrer. 1 Sd. 370. hh, | 

If in debt upon a bond conditioned for the performance' 


1 VUu | | 


of an award, ſo as it be made, &c. and ready tobe 'deli- 


ie” part; curia adviſate Uult, 
£3. 3453.4 4 1. aw . @*59 a4 "{/4 


veried 
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for the 72/, it was adjudged, that the award was good, 
becauſe the arbitrators might contider other matters be- 
tween the parties ; beſides, it doth not appear that 727. 
was due, but that it was in controverly, 2 Mod. 303« 


5. Platings in awards, 


If the arbitrators award money to be paid at a day to 
come, this isa good plea in bar in aCtion of treſpaſs before the 
day, becauſe it is debit in preſenti, though ſolyendum in 
Futuro ; and it he might have an aCtion of treſpals before 
the day, and recover, he may have an action of debt af- 
ter the day, and lo a double ſatisfaction for the ſame thing, 

g9 Ed. 3. 3. 1 Rl. Abr. 267. 

In d'bt on bond to perform an award, ſo. as the ſim? be 
de.ivered in writing ; the defendant > eres quod non deli- 
berquit in ſcriptis, &c. the plaintift replied, and ſet forth, 
the award in writing, but did net direftly anſwer the plea of 
dulivering it in writing, but only by way of argument ; and 
upon demurrer, all the juſtices were againſt the plaintiff, 
2 11d. 269. | 

Submiſ/i:n was to ſtand to the award of F. $. Jta quod, 
the award be written, ſigned, and ſealed by the ſaid J. S. 
an award was made, and ſcaled by the ſaid J. S. but not 
ſigned. All the juſtices held this good notwithſtanding, 
for ſealing 1s a os thereof in Jaw ; but otherwiſe, it 
the words had been that it ſhould be wrote and {igned by 
the hands of. F. $8. for there it ought to be actually tub- 
ſcribed. Palm. 97. | | 
The condition of a bond was to ſtand to the award of 
P, Ita quod it be publifhed and ſeal'd with the ſeal of P. 
before Mich, Ihe plaintiff fhewed that P. made an award, 
Whic'?) was deitvered ts the defendant before Mich. and that 
he Lad 't in c-urt jcaled with the ſeal of P. But the plea 
was ruled to be i'!, becauſe he did not ſhew that the award 
was ſealed! at the tir 10 of the delrvery, Palm, 121. 


1 here is a viffer ence between an accord with fatisfac-_ 


tion and an award , for in an accord a man mult plcad 
pretent fatisi iCtion, and it is no plea in bar to plead an 
accur:i with fatisiaction at a dav to come ; for in all per 
fonal injuries the {aw gives damages as an equivalent z and 
when the party accepts of an equivalent, there is no in- 
Jury or caule of complaint, and therefore a preſent ſatil- 
faction is a good plea ; but where the wrong- cer pro- 
milcs a future {.tisfaCticn, the injur» continues ul fatil- 
factivn is made, an-1 cocquently there is a Cauſe of 
complaint in being, ard it the ueſpals were now barre 
by this plea, he - an have 12 4ewedy tor the future ſatistac- 
tion, for that ſugpoics the injury itil to have continuanc* 3 
but where p.rons ſubmit to arbitration, the arbitraturs 
are judges of the injury ; and if they awaid money pzy- 
able at a day to come, that 1s a good award, and may be 
a go0u plea in bai -0 an action of treſpaſs brought in the 
mean time, becaui this thereby becomes the immediate 
debr attainable by law. 5 Ed. 4. 7. Plavud. 5. b. 

A ſuv [in was of all centroverſies, &c. to A. and B. 
fo as the award be made under their hands and ſeals on 
or b:fore the 5th of December following, ready t9 Le deli- 
wvercd at ihe ſp:p 5 G. H. in the Exchange, London. In 
a-/t upon the bond the plarntiff ſhewed, that they made 
their award uader their hands and ſeals at the Caſtle ar York, 
then and there ready to be delivercd at the ſhop of the jaid 
G. H. 71 the Exchange, London.. Dederidge and Haugh- 
ton J. hild this a void publication, and not according to 
the ſubmiſion ; but Azentague Ch. J. e contra, and held 
that the pub [ling it there, and alledging that it was ad- 


tunic & widem ready to be delivered at the ſhop in the 


£:cclange, vas ſufficient ; curia adviſare vult, Cro, Fac. 
57T- 
_ was formerly held, that in an award of a releaſe, a 
horſe, a quart of wine, to enter into an obligation, or 
any Gother collateral matter in ſatisfaction, without per- 
formance, was no good plea in bar ; for were it a good 
plea in bar, he could have no remedy afterwards to com- 
pel the party to do the thing awarded, for by the bar the 
treſpaſs would be nullified. 1 Rgl. Abr. 266. 1 Salk. 76. 
But it has been finge held, in an ation on the caſe 
upon a ſpecial promiſe made by the defendant, to deliver 
a parcel of hops to the plaintiff” on ſuch a day and place, 


| on a certaia price agreed on, &c. to which the defen. 


A: 8 


dant pleaded in bar, that after the promiſe m_ de, both he 
and the plaintift referre atl- matters, and that the arhi. 
trators awarded that the duicndant fhould releaſe the 
plaintiff, and that he ſhould releaſe the defendant of 41 
actions and deinands whatſoever 3 and alledged, that 
from the time of the avaaryd hitherto, he was always rea 
dy. and yet is, to releaſe tne plaint- according to the 
award, &c. and upon demurrer to this plea att: r ſeveral 
debates, it was adjudyed that this award was no bar to 
the action, becauſe nothing was awarded but only mu- 
tual releates from each other : ſo th.t the award itſelf is 
no bar, but the thing awarded, when executed, would 
be a bar ; and a difference was taken where any thing is 
awarded in ſatisfaction, there the award iticlf is a bar be. 
fore it is performed ; but where noti ing is awarded but 
rcleaſes on both ſides, there, when the award is executed, 
the releaſe will likewiſe be a bar: and the court held, 
that the defendant may bring his action againft the plain- 
tiff for not releaſing according to the award, and therein 
ought to recover al] his damages and coſts loſt in the ac- 
tion againſt him. Carth, 378, 

Debt on an arbitration bend 3 the plaintiff declared of 
an award made May the 28th in fuch a year, ready to be 
delivered up the 29th day of the ſame May ; the deicndaut 
pleaded no award ; the plaintiff replied an award made by 
the umpire the 28th of May ready to be delivercd the ſame 
daz, Upon demurrer it was: objected, that the plaintif 
had ſet forth double matter, that the award ſet forth in 
the declaration, and that in the replication, could not be 
intended to be the fame ; but Rl/ Ch. |. anſwered, That 
the iflue to be tried is nct to be taken upon the day of the 
award made, and fo requires no anſwer, and fo cannot 


be double ; and judgment, x7, &c, for the plaintiff, 


Sly. 41. | 

Debt on a bond of award, upon nullum arbitrium plead- 
ed, the plaintiff replied, and ſhewed an award made ; the 
defendant rejomed, that there were other © things ſubmitted, 


| and jo no award, Adjudged upon demurrer, that this is 
| a departure; for defendant ſhould have pleaded this ſpe- 


cial at the fhrit. $4. 180, | 
"The above caſes muſt be underſtood where the ation 


was brought before the time for performing the award 


was expircd ; for if an award be to pay money at a day to 
ccme, and the money be not paid at the day, and after- 


'wards an action of treſpaſs be brought, this is no good 


plea in bar ; for no man can plead this in bar without 
ihewing he has paid the money ; for it is againſt natural 
juſtice to make Gne default and wrong an excuſe for an- 
other ; but if the party tender it at the day, and the other 
reiuſe it, then it is a good plea in bar, it being his own 
fault, and he hath ſtill a remedy for the money, Kew, 
I2:. 1 Ri, Abr. 267. Dyer 75. Hib. 49. Raytth 
450. 1 Salk. 69. 

If in an action of debt upon an award the plaintiff de- 
clares, that the arbitrators d:d make an award that the de- 
fendant ſhould pay unto the plaintiff 10/. this is a good 
declaration, tho” nothing is thewn to have been awarded. 
on the ocher ſide ; for 'tis ſufficient for the plainuff to ſet 
forth that part of the award which intitles him to his ac- 
tion 3 and if the deſendant will impeach the award for 
ary thing, he mult ſhew it ſpecially on his own part. 
x Leon. 73: -- I, | 

In an aQtion of debt upon a bond conditioned for the 


| performance of an award, the defendant pleaded, that the 


arbitrators did make an a ard that the defendant ſhould pay 
to the plaintiff 31c0/, and ſhould give to him the general 
releaſe, and pleaded that he had paid the money and given 
a releaſe accordingly ; but did not ſhew what on the part 
of the plaintiff was awarded to be done ; and the plaintiff 
replied without ſhewing the other part of the award in his 
replication, and took 1flue that ie defendant had nut paid 
the money ; and the defendant put in ar iniuhcient Ie» 
joinder, upon which the plaintiff demurred ; and per Crs 
The plaintiff cannot have judgment, becauſe the award 
as ſet forth and agreed in pleading is void z but if the 
plaintiff would bave helped himſelf, he ought to have 
ſhewn the other part of the award before he had taken 
iſlue, 1 Sand, 326. 


Dcbt 


| . replied, that the arbitrators made 


AS 
Debt upon Lond for performance of an'award, &c. fo 
it be made and ready to be delivered to the parties 87 or be- 


re ſuch a day 3 the defendant pleaded no award made, &c. 


« plaintiff replied, and ſet torth the award, but did nat 
| Jr os it - rhady ts be delivered oi parties, and 
tr that reaſon adjornatur 3 but afterwards the court held 


that he need not, me that was ſupplied by ſetting forth the 
itſelf. Hard. ; 
gmt. bond ; Jz defendant demanded oyer of the 
condition, which was for the performance of the award of 
A. P. ſo as it be made on or before the 27th of Tune, Sc. 
and if wt, then to ſtand to the umpirage of, &c. the defen- 
dant pleaded 0 award made before the 27th of Tune ;z the 
plaintiff replied, and ſhewed, that the umpire made an 
umpirage, and aſſigned a breach, which was ill and the 
defendant demurred. Keeling Ch. J. held that judgment 
ſhould be for the defendant, tho' his bar is ill ; for the 
condition upon the oyer is part of the declaration, and ſo 
it appears by the replication, that there 1s no cauſe of ac- 
tion ; but all the other juſtices e contra, and that a bar 
Þþ ill in ſubſtance cannot be cur'd by the replication, for it 
ſeems to admit that no award was made on the 27th of 
une, becauſe it ſets forth an umpirage made after that 
day ; but ſuch implication cannot cure the bar, for if an 
| award was made on that day, then the umpirage is void 
in itſelf 5 adjornatur to be mediated by friends, it being 
between two brothers. 8:4. 336. 


If in debt upon an obligation conditioned for the pet-- 


formance of an award, the defendant pleads nullum fece- 
runt arbitrium 3 and the plaintiff replies, and ſhews the 
award, he muſt alſo ſhew the breach, without which he 
hath no cauſe of action, for the obligation is guided by the 
condition ; and though the defendant can make no anſwer 
to the breach, yet it ought to appear to the court that 
the plaintiff bath cauſe of action. Yelv. 152. Cro. Fac: 
220. 1 Sand. 102, x5 | 
But if in debt upon bond to perform an award, and 
oyer of the condition, the defendant pleads non ſubmi/it, 
the plaintiff need not aflign a * breach, for the defendant 
puts the whole ſtreſs of his cauſe upon .a matter antecedent 
to the alledging a breach, for if there be no ſubmiſſion 
there could be no award, and conſequently no breach of 
it, 1.814, 200. _ TE : | 
In debt on bond for performing an award, and mo award 
| Pleaded; the plaintiff replied, that ante exhibitionem bills, 
Vi2, 24th of Fune, the arbitrators made award ; . the de- 
fendant demurred generally : It was agreed by all, -that if 
the demurrer had been ſpecial, judgment ſhould have been 
for the defendant, becauſe the wag A ought to have 
their award before the 
day limited for it ; but becauſe the demutrrer was general, 
the plaintiff had judgment. Nota, 'The 24th of Fuly was 
within the ſubmiſſion. 8d. 370. | 
If in debt upon an obligation conditioned for the per- 
formance of -an award, the defendant ſhews that the ar- 
bitrators did- make an award, that the defendant before 
ſuch a day ſhould pay to the plaintiff 100/. otherwiſe 
ſhould procure one 4. being a ſtranger, to be bound to 
the plaintiff for the payment of 124, per annum: to the 
plaintiff for his life ; and the defendant pleads that he 
hath performed the ſaid -award, and the plaintiff replies, 
that the defendant hath not paid the ſaid 100/. without 
laying, nor hath procured A. &c. yet this is a oe re- 
plication, for the award as to that part is merely void, 


and therefore the plaintiff need not take notice thereof. 


I Leon, 304, Owen 153. ') - | "4 "CH 
An award was that the defendant ſhould pay 3100l. to 


the Plaintiff, and that they ſhould give each other general 


releaſes ; in debt upon the ſubmiſſion bond, the defendant in 
bis plea confeſſed, that the award was, that he ſhould pay 


I much, and execute a general releaſe, and then averred 
performance ; the plaintiff replied, and tendered an ' iſſue + 


upon non-payment ; the defendant waived the iſſue, and 
pleaded an inſuffitent rejoinder ; and - becauſe neither the 
PlaintifF nor defendant had ſet forth. that the plaintiff was 
'9 execute a releaſe to him, and ſo the award as pleaded 
Was of one ſide only, it was held, that the plaintiff could 
not have judgment ; but the court looking upon it to be 


a trick 7 pleading, they would not give judgment for 
01. I, | 


'Y. © 


| the deſendant, but gave the plaintiff liberty to diſcontinue 


upon payment of coſts ; but afterwards it appearing on an 
2ngliſh bill in the Exchequer, that there was male prac- 
tice of the plaintiff with the arbitrators, and it being 


money awarded being 1100l. more than the very penalty 
of the bond, bi revera there was nothing due to the 
plaintiff, but he was indebted to the defendant ; the de- 
tendant was relieved againſt the bond. Saund. 326. 

Debt upon bond for the performance of an award, &. 
the defendant pleaded no award made, &c, the plaintiff 
replied, and ſhewed an award made, and ready to be deli- 
vered to the parties ; the defendant rejnined, that the 
award was not tendered to him on the day, & hoc paratus 
eft werificare; and upon a demurrer, this rejoinder was 
held ill, becauſe it was a departure from the plea, for 
that was no award made ; but the rejoinder was, that the 
award was not tendered, which implies that it was made ; 


ſets forth, thatthe award was ready to be delivered to the 
parties ; the rejoinder ſays it was not, which is a negative 
and affirmative, and that is a plain iflue ; therefore he 
ſhould have concluded to the _— and not haye 
averred the rejoinder. 2 Saund. 188, 189. | 


for the plaintiff in his declaration to lay time or place where 
the award or ſubmiſſion were made ; but if the defendant 
denies either, the plaintiff may reply, that the award 
or ſubmiſſion was made, at ſuch a place. 2 Brownl. 137. 


fore the 5th day of September following, ready to be deli- 
vercd at the ſhop of 7. N. in the Exchange, London ; and 


plaintiff declares that the ſaid F. $. under his hand and 
ſeal the 4th day of September following, apud caftrum ebo- 
rum, did make an award adtunc & tbidem parat' to be 
delivered at the ſhop of the ſaid F. N. in the Exchange, 
London ; this is no good declaration, for the parties are 
not bound to take cognizance of the delivery elſewhere 
than at the place appointed. Cre. Fac. 577, | 


Debt upon bond for performance of an award, / as it 


be ready to be delivered to the parties at ſuch a day and 


place ; the cefendant pleaded no award made; the plaintiff 
replied, and ſet forth an award delivered to the parties be- 


fore the day, and at another place,: than mentioned in the 


ſubmiſſion ; and upon demurrer, Hale Ch. J. held the 
replication 11), becauſe it being only the execution of an 


authority, it ought to be made at the ſame day and place ; 


but the others e- contra, and adjudged for the plaintiff, 
becauſe the award was delivered to the parties themſelves. 


qua parte inde ; the defendant pleaded no award. mags 
de premiſſis. On demurrer it was, objeQed, that it was 
nt ſaid nec de aliqua parte made, for if a bond be to per- 
form an award of two or either of them, it is not ſuffi= 
cient to plead that thoſe made no award, without adding 
nec aliquis eorum ; bat if an' award is to be made of the 
manors of D. and C. or either of them, and the award 
is made of D. only, it is well enough ; but as' to the firſt 


premiſſic is well enough ; for that it implies #zc de aliqua 
parte inde, eſpecially if the contrary is  not- ſhewn in. the re- 
plication, and therefore' it ſhall never be intended that. an 


'|award was made of ſome" part; curia adviſare vults 


2 1d, 27s 28. FIN $905 . >" f | 
If in debt upon an obligation conditioned. for.- the per- 


bitionem billz, feilicet the 24 | Fune (which \was a day 
within the fubrhiſion) the arbitrators made an award, &c, 
and the'defendant demurs 'generally, the plaintiff ſhall 
have judgment ;"'for though the plaintiff ought to have re- 
plied, that _ the arbitrators made their award before the 
day limited to them ; yet this is form only, and helped 
by a general demurrer. 1 $4. 370. pe? | 

If indebt upon a bond conditioned for the performance' 


of an award, ſo as it be made, &c. and ready to-be deli- 


1 Uu vered 


likewiſe a caſe of great extremity apon the defendant, the 
h 


beſides, this rejoinder was ill concluded, for the replication 
 Inan ation of debt upon an award, it is not neceſſary | 


If there be a ſubmiſſion to the award of F. S. fo that 
the ſaid award be made under his hand and ſeal at or be- 


in an aCtion of debt upon an award made thereupon, the 


Bond was for | performing an award de premiſſis vel ali-. 


part it was anſwered, that 'nullum fecerunt arbitrium de 


formance of an award, ſo as, &c. the defendant . pleads 
no award made, and the plaintiff replies, that ante exhi- 
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vered to the parties, or to ſach of them who ſhall deſire 
the ſame ; the defendant pleads nullum fecerunt arbitrium, 
and the plaintiff replies and ſets forth the award, and 
ſhews a breach, but doth not ſay that it was ready to be 
delivered to the defendant, yet this is a good replication 3 
for when the award is made it is ready to be delivered to 
parties, or ſuch of them who deſire it, ſo that it mult be 
defired ; and if denied, the party muſt plead that matter 
ipecially. 3 42:d. 330. 

Debt upon bond, the defendant craved oyer of the 
bond and condition, which was to perform an awaid, /o 
as it be in writing under the hand and ſeal of the arbitra- 
tor, and upon nullun arbitrium pleaded, the plaintiff re- 
plied, and ſet forth an award under the ſeal of the arbi- 


zrator ; the defendant rejoins no award under hand and 
ſeal, according to the condition of the bond, and upon de- 
- murrer-to the rejoinder, the detendant had judgment ; for 


per cur. The piaintiff ought to have replied an award 
under the hand as well as the ſeal of the arbitrator, for 
he muſt plead it formally as well as produce it. 2 Adcd. 


If in debt upon an obligation conditioned for the per- 


formance of an award in writing, or by word of mouth, 


the defendant pleads no award made, and the plaintiff re- 


Plies, that at the time of the bond and award he had an' 


ation againſt the defendant for ſcandalous words, and 
the arbitrator ore tenus did declare and publiſh his award 


in manner following, viz. That the detendant ſhould pay 


to the plaintiff 12 guneas, and all ſuch money as he had 


expended circa projecutionem placitat' pred*, &c. this is a 


good award, and weli ſer forth, although the award doth 


not mention any ſuit before ; for he thar ſets forth a parol 


award is not tied to the very words, but it is ſufficient 
to ſhew the aſſent and ſubſtance of what was awarded by 
word of mouth. 2 ent. 242. | 

| Debt upon bond for performance of an award ; upon 


nullum arbitrium pleaded the plaintiff replied, that he was 
poſſeſſed of a mill, to which the defendant pretending title, 


brought an ejettment, and had judgment by default ; and the 
diſpute was, whether the defendant ſhould have it, or the 


plaintiff ſhould keep it, and thereupon they ſubmitted to 
_ the award, &c. and afterwards, but before the time for 
making the award, the defendant brought an habere facias 


poſſeflionem vpn the ſaid judgment, and the mill was de- 
livered to him, and ſic non ſtetit arbitrio, &c. Upon 
demurrer to this replication, it was infiſted for the defen- 
dant, that tho' he had the poſflefſion, as that matter is 
ſtill arbitrable ; /ed per cur. A particular controverſy is 
ſet forth in this pleading, and the defendant by his own 
aCt having taken away the ſubject matter, has alſo taken 


away the poſſibility to make an award of it. 2 Fo. 134. 


A man cannot plead generally the award performed, 
but he ought to ſet forth the award, and ſhew how he 


hath performed it. Afoor 3. pl. 9. 


In pleading a countermand to a ſubmiſlion to arbitrate, 


It need not be alledged, that the party gave notice to the 
arbitrators, for without that it is no countermand, and 
therefore if no notice be given, iſſue may be joined upon 
the point guod non revacauit, 8 Co. 82. 


If the ſubmiffion be by word, though the award be by 
deed, the party may wage his law ; for though a deed 


cannot be diflolved without deed, yet a verbal contract 
may be diſſolved by word only, and this in its original is 
a verbal] contract, Co. Lit. 295. 2 Sand. 6g, 

In debt upon bond to perform an award ; the plaintiff 


pleads an award that the defendant ſhould pay to the plain- 
tiff ſo much, &c, and he tendered it accordingly, and that 
the plaintiff refuſed ; the plaintiff replied, that the umpire 
awarded the maney to be paid in ſatisfattion of all controver- 


fies, and that the defendant did not tender it, and concludes 


zo the country ; and upon demurrer it was inſiſted, that 
the plaintiff having alledged new matter in his replica- 
tion, he ought not to have concluded to the country, for 
by that means he had deprived the defendant of his traverſe 
to the new matter, and therefore cannot have judgment, 
eſpecially fince it does not appear by the pleading whether 
the award was uot or not ; and of this opinion were 
Fones Ch. J. and Charleton, but Windham and Levinsz e 
contra, becauſe the defendant having admitted the award 
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to be good, and taking upon him to plead performan.. 
he ſhall not afterwards be admitted fg RR it - non, 
it no awarl ; but if the award was not in ſatisfaQion of 
all controverſies, and fo an award of one part only, the 
defendant ſhould have pleaded at firſt no award, but to. 
admit him now to a traverſe to prove it no award, would 
be adeparture z court divided. 3 Lev. 164. 

If in debt on a bond for performance of an awar! 
the defendant pleads no award, and the plaintiff ſets forth 
an award with a profert in cur”. and the defendant crayes - 
oyer, and then demurs for variance between the award 
ſet out in the replication and the oyer, and the variances 
appear material, the detendant muſt have judgment ; 
otherwiſe if the variance had been as to thoſe parts in 
which the award was void; and though in dcht un an 
award the plaintiff need not ſet forth more than makes 
for him, yet it is otherwſe in debt on a bond, for there 
the plaintiff muſt reply the whole award ; and if ſuch re. 
plication be without a profert, the defendant may reply 
nul tiel accord, 1 Salk, 72, 
| In debt on bond to ferform an award in writing or | 
word of mouth ; the defer dant pleaded no award ; the 
»laintiff replied, that at the time of the bond and award he 
had an attion for ſcandalous words againſi the defendau, 
and that the arbitrators did declare and publiſh their award 
thus, viz. that the defendant ſhould the plaintiff 12 
guineas, and all ſuch monies as he had expended in and about 
.the proſecution of the plea aforeſaid, and that the parties 
ſhould give mutual releaſes to the date of the ſaid bond, &c, 
It was objected, that the award is void, becauſe it does 
not mention any ſuit before tq refer the (plea aforeſaid) wie. 
But per cur. If the award had been in writing with ſuch 
form of expreſſion, it would not be good, but # ſetting 
out an award by parol, it is ſufficient to ſhew the effeft and 
ſubſtance of what was awarded by word of mouth, and 
it is ſufficiently ſhewn that this award was made con- 
cerning the action of flander ; and judgment for the 
plaintiff, 2 Vent. 242. | | 

And it was alſo held, that the plaintiff need not ſw 
that there was cauſe of ation ; for that is left to the arbi- 
trators, and they have power to award charges thereupon, 
though in point of law there was no cauſe of aQtion, be- 
cauſe the parties have made them their judges. 2 ent, 
242, 243» FE IH IOgb- 

It an award be made, that certain buildings ereRed on 
a wharf, which were a nuſance to the plaintiff, ſhould 
be pulled down within thirty-eight days from the date of 
the award, &c. and upon nul! agard pleaded, the plaintiff 
ſets ferth an award, but without date ; yet this is well | 


| enough, for the date ſhall be computed from the making 


the award, as a deed takes its date from the delivery, 
though aEtually dated on another day. 1 Salk 76. 

Submiſhon was, ita guod the award be made, &c. by 
the arbitrators, and if not, then za quod it be made de 
pramiſſis by the umpire, either in writing or by word of 
mouth, before two witneſſes, at or before, &c. the defendant 
pleaded nullum arbitrium ; the plaintiff replied, and ſhewed 
an award by the umpire by word of mouth, but did 
not aver that it was made before witneſſes ; and therefore 
judgment was given for the defendant. Lutw. 536. 

In debt on bond to perform an award, the defendant 
pleaded no_ award ; the plaintiff replied, and ſet forth an 
award with a profert in curia, and there were ſeveral ma- 
terial omiſſions ; the defendant craved oyer, and demurred 
for the variance between the award in the replication and 
the oyer ; per Holt -Ch. J. In debt upon bond to perform 
an award, if nul agard fait be pleaded, and the plaintiff 
replies an award, &c. and ifſue is thereupon, and there 
is a material variance between the award given in evidence 
and the award ſet forth in the replication, it is againſt 
the plaintiff ; but if the variance be only by omiſſion of 
that which is void, it is no material variance, being no 
material part of the award ; but becauſe the variances are 
by omiſlions that are material, judgment muſt be for the 
defendant. 1 Salk. 72. 


Form 


A.R BB 
Form of a ſubmifſton by rule of court, 


| HEREAS divers diſputes and controverſies have 

ariſen, and are now depending, between A. B. of-— 
in the county of: -yeoman, of the one part, and C. D. 
of —— in the ſaid county, yeoman, . the other part, 
touching and concerning ——: Now for the ending and 
deciding thereof, it 1s hereby mutually agreed by and between 
the ſaid parties, that all matters in difference between them far, 
touching and concerning all and every the matters and things 
herein above ſpecified and particularly mentioned, ſhall be re- 
ferred and ſubmitted to the arbitrament, final end and de- 
termination of A. A. of in the ſaid county, gentle- 
man, B. A. of — in the ſaid county, yeoman, and 
C. A. of ——— in the ſaid county, yeoman, or any two of 
them, arbitrators indifferently elefted by the ſaid parties, ſo 
as the ſaid arbitrators, or any two of them, do make and 
publiſh their award in writing, ready to be delivered to the 
ſaid parties, or ſuch of them as ſhall defire the ſame, on or 
before the ———— day of = next enſuing the date here- 
of : and it is hereby mutually agreed by and between the frag 
farties, that this ſubmiſſion ſhall be made a rule of his Ma- 
jeſty's court of King's Bench. at Weſtminſter, 1n witneſs 


wheresf the ſaid parties to theſe preſents have hereunto ſet 
their hands this — | 


year, 8c, 


iy 0] wmmmmunen 311 ny 


Arbitration bond. 
NOW all men by theſe preſents, that I A. B. of 


——— rn the county of ——— gentleman, am held 
and firmly bound to C, D. of in the ſaid county of 
nn YEOMAN, It == pounds of good and lawful ma- 
ney of Great Britain, to be paid to the ſaid C. D. or to 
his certain attorney, his executors, adminiſtrators, or aſſigns : 
to which payment well and truly to be made, T1 bind myſelf, 
my heirs, executors, and adminiſtrators, firmly by theſe pre- 
ſents, ſealed with my ſeal, and dated the — day of 

m the ——— year of the reign o our ſovereign 
lord George the Third, of Great Britain, France and Ire- 
land, King, defender of the faith, and ſo forth, and in 
the year of our Lord a | | 

The condition of the above obligation is ſuch, that if the 
above bound A, B. his heirs, executors, and adminiſtrators, 
end every of them, for and on his and their parts and be- 
' balfs, do and ſhall well and truly fland to, obey, abide, 
perform, obſerve and keep the award, order, arbitrament, 
final end and determination of A. A..of ——— eſquire, and 
. A. of —— gentleman, arbitrators indifferently named, 
elefted, and choſen, as well for and on the part and behalf 
of the above bound A. B. as of the above named C., ND. to 
arbitrate, award, order, adjudge and determine of and con- 
cerning all and all manner of ation and aftions, cauſe and 
cauſes of aftion and ations, ſuits, bills, bonds, ſpecialties, judg- 
ments, executions, extents, accounts, debts, dues, ſum and ſums 
of money, quarrels, controverſies, treſpaſſes, damages and de- 
mands whatſoever, both in law and equity, or otherwiſe how- 
foever, which at any time or times heretofore have been had, 
made, moved, brought, commenced, ſued, proſecuted, com- 
mitted, omitted, done or ſuffered by or between. the ſaid par- 
_ tres, Fl as the ſaid award be made in writing, and ready to 
be delivered to the ſaid parties, on or before the 
day of en now next enſuing ; then this obligation to be 
void, otherwiſe of force. : | | 


If the parties have a mind to make their ſubmiſſion a 
rule of court, then this may be added. —_ 


And the above bound A. B. doth agree and defire, that 
this his ſubmiſſion be made a rule of his Majeſty's court of 
King's Bench at Weſtminſter, purſuant to the at of parlia- 
ment im ſuch caſe made and provided, | | 


Condition to ſtand to the award of three arbitrators, or 
any two of them, and an umpire appointed. _ 

T H E condition of this obligation is ſuch, that Fl the 
above bound A. B. his heirs, executors, and admini- 


firators, for and on his and their parts and behalfs, ſhall 


dn on 
form, fulfil, and keep the award, order, arbitrament, final 
end and determination 0 or any two of them, arbi- 
trators indifferently eletted and named, as well by and on the 


order, judge and determine of and concerning all and all 
manner of attton and ations, cauſe and cauſes of ation and 
attions, ſuits, bills, bonds, ſpecialties, covenants, contratts, 
pr omiſes, accounts, reckonings, ſums of money, judgments, 
executions, extents, quarrels, controverſies, treſpaſſes, da- 
mages and demands whatſoever, at any time theretof:re had, 
made, moved, brought, commenced, ſued, proſecuted, done, 
Juffered, committed or depending by or between the ſaid par- 
tres ; ſo as the award of the ſaid arbitrators, or any two of 
them be made and ſet down in writing, under their or 


two of their hands and ſeals, ready to be delivered to the ſaid 
MY —— 


parties wn difference, on or before the 
now next enſuing ; then this obligation to be void, otherwiſe 
of force. And if the ſaid arbitrators ſhall not make ſuch 
their award of and concerning the premiſſes, within the 
time limited as aforeſaid, then if the ſaid A. B. his heirs, 
executors, and adminiſtrators, for and on his and their part 


and behalf, do and ſhall well and truly fland to, obſerve, 


ſs | perform, fulfil and keep the award, determination, and um= - 


prrage [if the umpire be named] of being a perſon 
indifferently named and choſen between the ſaid parties, for 
umpire ; [if not named] of ſuch perſons as the ſaid arbitrators 
ſhall me ts chooſe for umpire in and concerning the pre- 


award. and umpirage in writing, under his hand and ſeal, 
ready to be delivered to the ſaid parties in difference, on or 
before the day of 


tion to be void, otherwiſe of farce. 


this his ſubmiſſion be made a rule of his Majeſty's court of 

King's Bench at Weſtminſter, purſuant to the aft of par- 

liament in ſuch caſe made, | | 
Form of an award. 


"FO all to whom theſe preſents ſhall come, we A. B. of 


k ——z4@C.ÞD. of - do ſend greeting. 
Whereas there are ſeveral accounts depending, and atvers 
controverſies have arijen, between — of ——— ye 


man, of the one P ws ONG morn of — yeoman, f | 
Fd 


the other part ; And whereas, for the putting an end to 
ſaid —_— they the ſaid - 
ſeveral bonds er obligations bearing date =—=—— laſt paſt, are 
reciprocally become bound each to the ather, in the penal ſur 
of ———— to fland to, abide, perform, and keep the award, 
order and final determination of us the ſaid ———— ſo as the 
ſaid award be made in writing and ready ta be delivered 
to the parties m difference on or before = next enſuing, 
as by the ſaid obligations and conditions thereof may appear < 
Know ye, that the fed arbitrators, whoſe names are here- 
unto ſubſcribed, and ſeals affixed, taken upon us the burden 
of the ſaid award, and having * fully examined and- duly 


conſidered the proofs and allegations of both the faid parties, 


do make and publiſh this our award between the ſaid parties 
in manner following ; that is to ſay, firſt, we do award and 
order, that all adtions, ſuits, quarrels, and contraver fies 
whatſover, had, moved, ariſen, and depending, between the 


ſaid parties in law or equity, for any manner of cauſe what- 


ſeever touching the ſaid premiſſes, to the d: F-4 the date 
hereof, ſhall ceaſe and be no farther proſecuted ; and that 
each of the ſaid parties ſhall pay and bear his own cofls and 
charges in any wiſe relating to, or concerning the premiſſes. 
And we do alſo award and order, that the ſaid — 
deliver or cauſe to be delivered to the ſaid ——— at 
within the ſpace of —— &c. And further, 
we do hereby award and order, that the. ſaid <—— ſhall 
on or before ——— pay or cauſe to be paid unto the ſaid 
nn the ſum of ve do alſo award and ordery 
&c. And laſtly we do award and order, that the ſaid 
and ——— on payment of the ſaid ſum of ——— 


ſhall in due form of law, execute each to the other of them, 


or to the others uſe, pour! releaſes, ſufficient in the law for 
the releaſing by each ta the other of them, his heirs, execu= 


and d» well and truly fland to, obey, abide, obſerve, per- 


| fore, and adminiſtrators, of all attions, ſuits, arreſts, _ 
Tels 


part and behalf of the ſaid A. B. as by and on the part 
and behalf of the above named C. D. to arbitrate, rk 


miſſes; ſo as the ſaid umpire do make and ſet down his 


now next enſuing : then this obliga- 


And the above bound A. B. doth agree and defire, that 


and — ty their 


Cl 
nm ry ro GOES 


—_— » 
FR 


——_— 


4 ” 5 LY © >, 
<2 Py ae an - « 


_ 3% PL tetns _ 
" >. rs Progr een 
- ER. ee SC OSS 


COON nM wy VERS DI It 
Wc, A 


naw ney Pe” IE 2 ve SL | 
SW Sue net 232) 2 Ep, EO API YRS SEEDeaonagt +, 7 


es FA ng HP ETC A, AI 97 ab vB 
- -_— 


V7 $458 "oa 


__ 


Wm rn ee 
— - 


WEI + [1 nA 
CE anda - 
1 = wap oy TY ot} - EE — = 9 
EDO <o o  nOprre re ee IFee  - 


E 
71 
o 
& 
# 


SET ON inet gaatt i OO 7 nts EA AB,» Cs ie on Os 


edit 1. Ye 1 


OE othen. 


REI 


ns" 


EET INSTAR? 


_ 
7 


Nr nr tf OH 


TAS 


_—_ 
watts 4 Aa 
pony 


pm ety ——_— 


ESL, 


"IF 


Cao_ bare wan KID 


: ip. : 
noe 5 -- 


s 
[3 
Y 
) 
& 
ry [1 
» 8 
q , 
» 
$i 
q b-| 
OL 
We 
La i 
44 4 
b | 
#:] 
FF 
. 
- i 
Ay 
$ © 
: 
4 
4 
Þ+ 
* 
be 
£ z* 
J 7 
2 
= Bhs 
= 
- 
- 
» | 
: 
1 
& 
oy ib 
L 2 
} 
y Fi 
! 
z 
4 ES. 
"I 
I” 
V 
"vi 
vc 
8 
L..\ 
Fi 
2] 


or Or I £2 


tat, 
<—DALD 


—_ A Ag _ 
n oh tan _ - p gn 6 y_ : & 2 ” 7 
, —— _ _ = panene” OE ont" 3 4 —_ OTE - 7 wy 
— a _ _—_ grey $a gt wc 3 1 > 2 & ona TI IIS SHRERL 4- CT RE EI. fol ry” pn aſl = x ” i 
SOILS: + Za NORTES "— ate Me hea jury, ee om "£6 564 Ep RPE * > = Re. ee aft We. _ 
IE ps A peBt 7 IN 164 If CLAS Eos , Laos - EPs 4 ho 4 2dr AEIE b E n ST ILTIIN eg RR 2D A 
ate; ; as - : — oy —— D_—_— Lon © — YI FS ETIGE 
SE IF bent > 


—_ 


ER DE EE tage 


cauſes and things eccleſiaſtical. Gods 


' 4.” 


yelr, controverſies, and demands whatſoever, touching or con- 
cerning the premi{ſes rag ns: or any matter or thing there- 
unto relating, from the beginning of the world, until the 
day of lajl paſt, (viz. the day of the date 
of the arbitration honds). In witneſs whereof we have here- 
unto ſet cur hands and ſeals the ——— day of ———. 


Form of an umpirage. 


(Recite the arbitration bonds, as before) Now know ye, 
toat 1 umpire ind:fferently chijen by — having 
deliberately heard and under/loed the griefs and allegations 
and proofs of both the ſaid parties, and willing (as much as 
in me lieth) to ſet the ſaid parties at unity and good accord, 
& by theſe preſents arbitrate, award, order, decree, and 
judge as followeth ; that is to ſay, 8c. 


Arbitrement, (Arbitrium) Is the ſentence or determi- 
nation pronounced by arbitrators, and publiſhed when 
they have heard all parties. And arbitrement is either ge- 
neral, of all ations, demands, quarrels, &c. or ſpecial, 
of ſome certain matters in controverſy : It may be alſo 
abſolute, or conditional. 8 Rep. 98. To every arbitre- 
ment five things are incident, 1. Matters of controverſy. 
2. Submiſſion. 3. Parties to the ſubmiſſion. 4. Arb:- 
trators. 5. Giving up the arbitrement, Hardr. 44. 
Dyer 216. Arbitrators can't refer arbitrements to others, 
if the ſubmiſſion be not ſo: but an arbitrement that one 
ſhall releaſe to another, by advice of a certain perſon, this 
is good ; becauſe 'tis a reterence only for the execution of 
it. Fenk, Cent. 129, Submiſſion to arbitrement are uſu- 
ally by bond ; and the parties who bind themſelves are 
obliged to take notice of the award, at their peril: but 
things relating to a freehold ; debts due on bond ; or on 
certain contracts ; criminal offences, &c. are not arbi- 


 zrable. See title Arbitrato!?. 


Arca cpwgraphica, fve cyrographorum =TFudeorum, 
This was a common chelt with three locks and keys, kept 
by certain Chriſtians and Jews, wherein all the con- 
tracts, mortgages, and obligations belonging to the Jews 


' were kept, to prevent fraud ; and this by order of K. 


Rich. 1. - Hoveden's Annals, p. 745. Cowel, edit. 1727. 


Arceonis, Arcus ephipprarius, Fr. Ancon de Fl e de 
cheval ; Engliſh, Saddle-bow, Bertramus le Wile te- 


met terras in Braham Com. Bedf. de domino rege per ſer- 


'jantiam reddendi per annum unum par arceonum ad ſellam ; 


et Prior de Neunham tenet terram in Surrey de domino rege, 


in capite per ſerjantiam reddendi per annum unum par ar- 
ceonum dealbatum ad ſellam. Tenur. p. 37. Cowel, 


Archbiſhop, ( Archiep;/copus) Is the chief biſhop of the 


| province, who next and immediately under the King, 


hath ſupreme power, authority and juriſdiction, in all 

/ 12. At firſt, the 
title of archbiſhop ſeemeth to have been only a name of 
honour ; whence in ſome countries, eſpecially in /aly, 
ſeveral are diſtinguiſhed with that title, who indeed take 
place of, but have no power orauthority over other biſhops. 
Bower's Hiſt. Popes, vol. 1. þ. 110. Metropolitan, was 
a title given to the biſhop of the chef ty of a province. 
As was likewiſe that of a primate; he being primus, or 


the firſt of the province; for ſuch was the original ſigni- 


fiation of that word in an eccleſiaſtical ſenſe ; but in pro- 
ceſs of time, the title of primate was reſtrained to the 
biſhops of ſome great cities. 14. :b. A patriarch was 
the chief biſhop over ſeveral kingdoms or provinces, as 
an archbiſhop is of ſeveral dioceſes. Gogel, 20. 

The ancient Britons are believed to have had at leaſt 
one archiepiſcopal ſee before the time of Auſtin the monk, 
viz. Caerleon, or (as ſome will have it) at Landaff, 
Fohnſ. 35. Godol. 17. And upon the pope's granting 
unto Auſtin a power to ere a metropolitical ſee at York, 

with ſubordination nevertheleſs to himſelf as primate, ) 

r. Farner obſerveth, that the reafon of this preference 
with regard to York was, becauſe formerly under the Ro- 


mans, York hath been an archhiſhoprick, as well as London 


and Caerleon., 1 Warn, Ec. Hiſt. 50. 

. But at this day, the eccleſiaſtical ſtate of England and 
Wales is divided only into two provinces or archbiſhopricks, 
to wit, Canterbury and York. Each archbiſhop hath within 


A Ko 
his province biſhops of ſeveral dioceſes, The archbiq,, 
of Canterbury hath under him within his province, of o 
clent foundations, Koche/ler, London, Winthiler, Norg,s 
Linen, Ely, Chicheſter, Saliſbury, Exeter, Bath and Jt, 
Warcefler, Coventry and Litchfield, Hereford, Landiff 
St, David's, Bangor, and St. Aſaph ; and four founded by 
King Henry 8. erected out of the ruins of diſfolyeq Fad 
naſteries, viz. Glouceſter, Brijtel, Peterbercugh and Oxford 
The archbiſhop of York hath under him tour, viz; the 
biſhop of the county palatine of Che/ter, newly ere&eq h 
King Hen. 8. and annexed by him to the archbiſhoprick of 
York; the county palatine of Durham ; Carlifle ; and the 
Ile of Man, annexed to the province of York by Kins 
Hen. 8. but a greater number this archbiſhop ancienti; 
had, which time hath taken from him. 1 U/l. 94. F 

Canterbury was once the royal city of the kings of 
Kent ; and was given by King Ethelbert, on his conver- 
fon to chriſtianity, to A/tin the firſt archbiſhop thereof 
about the year of our Lord 598. Godol. 13, 17. ; 

If we confider Canterbury as the ſeat of the metropolitan 
it hath under it twenty-one biſhops {as hath been ſaid); 
but it we conſider it as the ſeat of a dioceſan, fo it com 
prehends only ſome part of Kent (the reſidue being in the 
dioceſe of Rochefler), together with ſome other pariſhes | 
diſperſedly fituate in ſeveral dioceſes; it being an ancient 
privilege of the ſee, that the places where the archbiſhop 
hath many manors or advowſons, are thereby exempted 
from the ordinary, and are become peculiars of the dioceſe 
of Canterbury, properly belonging to the juriſdiftion of 
Canterbury, Godsl. 14. 

The archbiſhop of Canterbury is ſtiled primate and me- 
tropolitan of all England, albeit there is another archi- 
epiſcopal province within the realm ; partly, becauſe when 
the popes had taken into their own hands, in a great mea- 
ſure, the archiepiſcopal authority, they inveſted the arch- 


| biſhops of Canterbury with a legatine authority, throughout 


both the provinces ; and partly, becauſe the archbiſhop of 
Canterbury hath {till the power, which the popes in times - 
paſt uſurped, and which by act of parliament was again 
taken from the popes, of granting faculties and diſpen- 
ſations in both the provinces alike. Yea further, the 
archbiſhop of Canterbury anciently had primacy, not only 
over all England, but over Irc!and alſo, and from him 
the 1r1/þ biſhops received their conſecration ; for 1reland 
had no other archbiſhop till the year 1152 ; for which 
reaſon it was declared, in the time of the two firſt Norman 
Kings, that Canterbury was the metropolitan church of 
England, Scotland, and Treland, and of the iſles adjacent ; 
the archbiſhop of Canterbury was therefore ſometimes ſtiled 
a patriarch, and orbis Britannici pontifex z infomuch that 
matters recorded in eccleſiaſtical affairs did run thus, viz. 
anno pontificatus noſtri primo, ſecundo, Ec, Godal. 20. 

At general councils abroad, the archbiſhop of Canter- 
bury had the precedency of all other archbiſhops. Godsl. 21- 
At home, he has the privilege to crown the Kings of 
England. Ged. 13. He is ſaid to be inthroned, when he 
is veſted in the 2rchbiſhoprick ; whereas biſhops are ſaid 
to be :n/talled. God. 21. 

He hath prelates to be his officers : thus, the biſhop of 
London is his provincial dean; the biſhop of Winche/ter, 
his chancellor ; the biſhop of Lincoln anciently was his 
vice-chancellor ; the biſhop of Saliſbury his precentor ; the 
biſhop of /Yorcefter, his chaplain ; and the biſhop of R1- 
chefter (when time was) carried the croſs before him. 
God, 14 | | 

He may retain and qualify eight chaplains z which is 
more by two, than any duke or biſhop is allowed to do 
by ſtatute, God. 21. 

The archbiſhop of Canterbury hath the precedency of 
all the clergy ; next to him the archbiſhop of Yor ; next 
to him the biſhop of London ; next to him the biſhop of 
Durham; next to him the biſhop of /Yinche/ter ; and then 
all the other biſhops of both provinces after the ſeniority 
of their conſecration ; but if any of them be a privy 
counſellor, he ſhall take place next after the biſhop of 
Durham. 1 Inft. 94. 1 Ought. Ord. Fud. 486. | 

It is the righc of the archbi/hop of Canterbury to call the 
biſhops and clergy of his province to convocation, upon 
the King's writ ; he hath a juriſdiction in caſes of appea!, 

| | where 


a k © 


re there is 2 ſuppoſed default of juſtice in the ordinary , 
ary = a ſtanding juriſdiction over his ſuffragans : He 


confirms the eletion of biſhops, and afterwards conſe- 


hem, &c. and he may appoint coadjutors to a 
ties chat is grown infirm : He may make dren of all 
kinds ; and cenſure and exeommunicate, ſuſpend or de- 

oſe, for any juſt cauſe, &c. 2 Rull. Abr. 223. He hath 
; wer to grant diſpenſations in any caſe, formerly granted 
by the ſee of Rome, not contrary to the law of : But 
:f the caſe is new and extraordinary, the King and his 
counſel are to be conſulted, Stat. 25 H.8, He may 
retain eight chaplains 3 and during the vacancy of any 
ſee; he is guardian of the ſpiritualties, Stat, 1b:4, and 
ae firſt archbiſhop of York that we read of, was 
Paulinus, who by pope Gregory's appointment was made 
archbiſhop there, about the year of our Lord 622. 
Gadol. 14+ | BE os 

The province of Yor# anciently claimed and had a 
metropolitan juriſdiction over all the biſhops in Scotland, 
whence they had their conſecration, and to which they 
{wore canonical obedience, untiz about the year 1466. 
when George Nevil being at that time archbiſhop of York, 
the biſhops of Scotland withdrew themſelves from their 


obedience to him ; and in the year 1470, pope S:xzus the. 


Fourth created the biſhop of St. Andrews archbiſhop and 
metropolitan of all Scotland. God, 14, 18. 
The archbiſhop of York hath the privilege to crown 


the Queen conlort, and to be her perpetual chaplain. 


Chamberlain's Preſent State 65. | 

He alſo, in like manner as the archbiſhop of Canterbury, 
is ſaid to. be intbroned, when he is veſted in the archbiſhop- 
rick. God. 21. 


He alſo hath the title of Grace and Moft reverend father | 


in God ; whereas biſhops have the title of Lord, and Right 
reverend father in God. GChamb. 65, And he writes 
himſelf by divine providence. God. 13. 

The archbiſhop of Canterbury is the firſt peer of the 


realm, and hath-precedency, not only before all the other | 


clergy, but alſo (next and immediately after the blood 

royal) before all the nobility of the realm : And as he hath 
'  theprecedency of all the nobility, ſo alſo of all the great 
officers of ſtate. God. 13. 

The archbiſhop of York hath the precedency over al] 
dukes, not being of the blood royal z as alſo before all 
the great officers of ſtate except the lord chancellor. 
Gd. 1 | 

per other biſhop, in reſpect of his barony, hath 
place of all the barons of the realm, under the degree of 
viſcount, God. 13. | ; 

Archdeacon, ( Archilevita, archidiaconus) Is one that 
hath eccleGaſtical dignity and juriſdiction over the clergy 
and laity next after the biſhop throughout the dioceſe, or 
in ſome part of it only, Archdeacons had anciently a 
ſuperintendant power over all the parochial clergy in 
every deanery in their precin&ts, they being the chiefs of 
the deacons ; though they bave no original juriſdiction ; but 


what they have got is from the biſhop, either by preſcrip- 
tion or compoſition ; and Sir S:mon Degg tells us,. that it 


appears an archdeacon is a meer ſubſtitute to the biſhop 3 
and what authority he hath is derived from him, his 
chief office being to viſit and inquire, and epzſcopo nunciare, 


&c, In ancient times archdeacons were employ'd in ſer- 


vile duties of collecting and diſtributing alms and offerings ; 
but at length by a perional attendance on the biſhops, and 
a delegation to examine and report ſome cauſes, and com- 
miſſions to viſit the remoter parts of the dioceſes, they 
became as jt were overſeers of the church ; and by degrees 
advanced into conſiderable dignity and power. Lanfranc, 
archbiſhop of Canterbury, was the firſt prelate in England 
who inſtituted an archdeacon in his dioceſe, which was 
about the year 1075. And an archdeacon is now allowed 
to be an ordinary, as he hath a part of the epiſcopal power 
lodged within him ; he vitics his juriſdition once every 
Year ; and he hath a court, where he may inflict penance, 
luſpend, or excommunicate perfons, prove wills, grant 
adminiſtrations, and hear cauſes eccleſiaſtical, &c. ſubject 
to appeal to the biſhop of the dioceſe. It is one part of 


the _ an archdeacon to examine candidates tor holy 
OLs I; 


— — 


AR C 


receipt of the biſhop's date. 2 Cro. 556. 1 Lev. i9%. 
5 rigns p's mandate, 2 Cro 556 1 Lev. 393 


of their ſeveral biſhops in church affairs ; fo it is certain, 
that about the end of the third century, there was in ſe- 
veral dioceſes one choſen out from among the reſt, who 
had the title of archdeacon : And by degrees this office be- 
came unverſal ; and they who had it, bein always near 
the biſhop, ſo improved their advantage, that in proceſs 
of time they began to ſhare with the biſhop in his autho- 
mw Fohnſ. 57. Gibf. 969, th 

ut as the archdeacons in their original inſtitution, 
had no relation to the dioceſe, but only to the epiſcopal 
ſee ; ſo it was by ſeveral tteps and degrees that they at- 
tained to the power they now enjoy, At their firſt inſti= 


the altar, to direct the deacons and other inferior officers 
in their ſeveral duties for the orderly performance of divine 
ſervice, to attend the biſhop at ordinations, and to afliſt 
him in the management of the revenues of the church ; 
but without any thing that could be called juriſdiRion 
1n the preſent ſenſe of the word, either in the cathedral 
or out of it. G1b/. 969. 4 1; 

Archdeaconries are commonly given by biſhops, who 


archdeaconry be in the gift of a layman, the patron doth 
preſent to the biſhop, who inſtitutes in like manner as to 
another benefice ; and then the dean and chapter do in=- 
duct him, that is, after ſome ceremonies, place him in a 
ſtall in the cathedral church to which he belonge:h, 
whereby he is ſaid to have a place in the choir. Watſ. 
C. I5. | 

Archdeacons by the 13& 14 Car. 2. c. 4. are to.read 
the common prayer and declare their aſſent thereunto, as 
other perſons admitted to eccleſiaſtical benefices ; and alfo 
muſt ſubſcribe the ſame before the ordinary : But they 
| are not obliged by the 13 El:z, to ſubſcribe and read the 
thirty-nine articles ; for altho' an archdeaconry be a be- 


 nefices with cure as have particular churches belonging to 
them. Watſ. c. 15. And they are to take the oaths 
at the ſeſſions, as other perſons qualifying for offices. 
By the canon law the archdeacon is ſtiled the b1/hop's eyeg 
and hath power to hold viſitations (when the biſhop is 


| not moo ; and hath alſo power under the biſhop.of exa- 


mining clerks to be ordained, as alſo of inſtitution and 
induction ; likewiſe of excommunication,  injunQian. of 
penances, ſuſpenſion, correction, inſpeQting and reforming 
irregularities and abuſes among the clergy ; and a charge 


according to the practice: of, and latitude given by the 
canon law, to ſupply the biſhop's reom, and: (as the. words 
of _ law are) in all things to. be the biſhop's vicegerent. 
Ged. 61. $6197-20-Srv7 003mg ot nt - 
The judge of the archdeacon's court (where he doth 
preſide himſelf) is called the official. /ooa's Infl. 30. 
By the ſtatute of the 24 Hep. 8. c. 12. an appeal lieth 
from the archdeacon's to the biſhop's court _- 
| Upon motion for a prohibition to ftay a ſuit in the 
biſhop's court, upon ſuggeſtion thatthe party lived within 
a peculiar archdeaconry ;- it was reſolved by the court, 
That where the archdeacan hath a peculiar juriſdiction, 
he is totally exempt from the power of the biſhop, and 
the biſhop: cannot enter there, 'and hold court ; and in 
ſuch caſe, if the party who lives within the peculiar be 
ſued in the biſhop's court, a prohibition ſhall be granted; 
for the ſtatute intends that no ſuit ſhall be [per faltum - 
But if the archdeacon hath not a peculiar, then the biſhop 
and he have a concurrent juriſdiction, and the party may 
commence his ſuit either in the archdeacon's court or the 
biſhop's, aad he hath cleQion to chooſe which he pleaſeth : 
and if he commence in the biſhop's court, no prohibition 
ſhall be granted ; for- if it ſhould, it would: confine the 
biſhop's court to determine nothing but appeals, and ren- 


there. L£. Raym. 123» 


X x Archery, 


orders; ant to indu&t clerks within his juriſdiction; upon 


l 


As deacons were all originally the attendants and ſervants | 


tution, their proper buſineſs was, to attend the biſhop at - 


do therefore prefer to the ſame by collation : But if an 


der it incapable of having any cauſes originally commenced 


 nehice with cure, yet it is not ſuch a benefice with cure 
as ſeems. to be intended by that ſtatute, but only ſuch be - 


of the parochial churches within the dioceſe: In a word, 


— 


AG 

Archery, A ſervice of keeping a bow, for the uſe 
of the lord to defend his caſtle. — Johannes de, &c, qui 
tenet de dem. reg. in capite per ſerjantiam archerie. Co. 
Litt. ſet, 157, Cowell. Archery to be uſed by all men 
under the age of 40 years, 3 H.8.c.3. 6 H. 8.c. 2. 
33 Hen. 8. c. 9. | | 

Arches court, (Curia de arcubus) Is the chief and 
moſt ancient conſiſtory that belongeth to the archbiſhop 
of Canterbury, for the debating of ſpiritual cauſes ; and it 
is ſo called from the church in London, dedicated to the 
Bleſſed Virgin, commonly called the church of St. Mary 
le Bow, where this court is held.; and the church 1s 
named Bow-Church, from the faſhion of the ſteeple ; the 
top of which is compoſed of ſtone pillars, built archwiſe, 
like ſo many bent bows. The judge of this court 1s 
termed The dean of the arches, or The official of the arches 
court. Dean of the arches, becauſe with this officialty 
is commonly joined a peculiar juriſdiftion of thirteen pa- 
riſhes in London, termed Deanery, being exempt from the 
authority of the biſhop of London, and belonging to the 
archbiſhop of Canterbury ; of which Bow is one, and the 
principal, becauſe the court is there kept : Others conceive 
that he was firſt called Dean of the arches, becauſe the 
official to the archbiſhop being many times employ'd abroad 
in embaſſies for the king and reatm ; the dean of the arches 
was his ſubſtitute in this court, and by that means became 
confounded. The juriſdiction of this judge 1s ordinary, 
and extendeth itſelf through the whole province of Can- 


— ————J 


-terbury ; ſo that upon any appeal made, he forthwith, and 


without any further examination of the cauſe, ſends out 
his citation to the appellee, and his inhibition to the judge 
from whom the appeal was made. See i/t, de Antiquit. 
Eccleſ. Britan. and 4 In}t. fol. 337. 

The perſon who adminiſters juſtice in the court of 
arches, is the official principal of the archbiſhop ; who 


_ was called Officialis de arcubus, and the court itſelf Curia 


de arcubus, or Bow-Church, (fo called from the ſteeple 
being raiſed at the top with ſtone pillars archwiſe) ; by 
reaſon of the archbiſhop's having ordinary juriſdiction in 
that place, as the chief of his peculiars in London ; and 


| being the church.where the dean of thoſe peculiars (com- 
monly called the dean of the arches) held his courts ; and 


becauſe theſe two courts were held in the ſame place, 
and the dean of the arches was uſually ſubſtituted in the 
abſence of the official while the offices remained in two 
parting, and the offices themſelves have in many inſtances 

een united in one and the ſame perſon, as they now re- 
main; by theſe means a wrong notion hath obtained, 


that it is the dean of the arches, as ſuch, who hath juriſ- 
_ diction throughout the province of Canterbury ; whereas 
_ the juriſdiQtion of that office is limited to the thirteen pe- 


culiars of the archbiſhop in the city of London ; and the 


juriſdiction throughout the province, for receiving appeals, 
and the like, belongs to him only as official principal. 


Gibf. 1004. Fohnſ. 257. - | 

4 like” A. gry SP of juriſdiction in every dio- 
ceſe of the province, during .the vacancies of the ſees, 
tho' veſted by patent in the ſame perſon, belongs not to 
him as dean of the arches, but-as vicar general of the arch- 


| biſhop. Gif. 1004. 


And the ſame perſon is likewiſe judge of the peculiars, 


| that is, of all thoſe pariſhes, fifty-ſeven in. number, 


which tho' 'ying in other dioceſes, yet are no ways ſub- 
ject to the biſhop or archdeacon, but to the archbiſhop. 


Fohnſ. 257. | | 
7 The LAM of the arches is -very ancient, and ſubliſted 
long before the time of :King Hezry the Second ;: for 
Alexander the Third, then biſhop of Rome, did by his 
edict to the dean of the arches and Robert Kilwarby, then 
archbiſhop of Canterbury, abrogate and aboliſh the then 
ancient ſtatutes of this court, and ſet up others in their 
Kead 3 | and it was there ſaid, that thoſe ancient ſta- 
tutes were then by length of time become not legible, 
Conſet. 4. 's 

'This court (as alſo the court of peculiars, the admi- 
ralty court, the prerogative c&urt, and the court of dele- 
gates for the moſt part) is now held in the hall belongin 


to the College of Civilians, commonly called Doctors 
Commons, F#loy. 21, 


A” KM 

From this court the appeal is to the King in Chan. 
cery 3 by the 25 Hen. 8. c. 19. 
Archipzesbyter, An eccleliaſtical officer, ſo calleq 
becauſe he was in ſome certain matters and cauſes ſet gr 
appointed over the prieſts or preſbyters, and ſuch as were 
of the ſacerdotal office ; eſpecially in the abſence of the 
biſhop. God, Rep. Can. 56. 

Archives, (Arch:va, a derivative from arca, a cheſt 
The Kolls, or any place where ancient records, and char. 
ters, and evidences are kept ; alſo the Chancery or E,. 
chequer office; alſo the private repoſitory in libraries, 
Cell, 

Ardeſiae, Were a ſort of tiles of a blue colour, like our 
Corniſh ſlate. Cowell. 

Areche, Is an old word, ſignifying to divulge ; from 
whence we derive the word recon. Cowell. Us 

Arentare, To rent out, or ſet at a certain rent, 
Ricardus de Armeſlone Ballivus Manerii de Kingsford, 
malitioſe & per wviolentiam dittes religioſes de eadem pijcarig 
ejecit, et ipſam domino ſus arentari fecit in 12 jo, ques 
idem dominus per 6 annos recepit. Conſuetud. Domus de Fa. 
rendon MS. f. 53. Cowell. | 

Arereiſment, Surpriſe, affrightment. — To the 
| way arereiſment and ertenyſement-.of the Common lay, 

ot, Parl. 21 Ed. 3. Cowell, 

Argentarius miles, Is mentioned in Gerv. Tilbury : 
Et dicitur qui ab inferiori ſcaccario ad ſuperius defert licu- 
lum examinandi argenti, ubi videtur miles port pro greza- 
rio ſamulo. Cowell, | - | 

Argentum album, Silver coin, or current money, 
| By domeſday tenure, ſome rents to the King were paid 
in argento albo, common ſilver pieces of money, other 
rents in ltbris urſis & penſatis, in metal of ful weight 
and purity, So the King's manor at Brehul, Com. Buc, 
reddebat per annum 28 libras de albo argento et pro forefla 
12 libras urſas & penſatas. Paroch. Anttq. p. 165. Hence 
in the next age, the rent which was paid in money was 
called blanch-fearm, and afterwards white-rent ; and what 
they paid in proviſion was termed black-marl, Cowell. 

Argentum Dei, God's money ; that is money given 
in earneſt upon the making any bargain. It is Kill called 
God's penny in the North : I meet but with this in one 
authority of taking ſuch money in hand as an earneſt of 
a remaining ſum. Adam de Holt vendidit quintam par- 
tem Maneri de Berterton Henrico Scot, & cepit de praditts 
Henrico tres denarios de argento del, pre manibus. Plarit. 
apud Caſtr. 2. Ed. 3. Hence arles, earneſt ; and arles- 
penny, now uſed in Yorkſhire, where they likewiſe call 
ſervants vails arles, Cowell. * TOs 

Argumentoſus, Is a word mentioned by our hiſtorian 
Neubrigenſis, and ſignifies ingenious : in pifuris quoque 
opera argumentola vocamus. Lib. 1. cap. 14, Apes argu- 
mentoſz, &c, Cowell, edit. 1727. | 

Ariconium, Kenche/ter near Hereford, Cowell, edit. 
1727. I IDES | 
"Arierban, Is the edi&t of the King, commanding all 
his tenants to come into i the army : if they refuſe, then 
to be deprived of their eſtates ; from the Sax. here, exer- 
citus, and ban, ediftum.- Cowell, 1b, 


ſeems to have been the ſame with running at the quintan, 
or quintal. See Muintan, + Cowell, ib, | 
Arma dare, To dub or make a knight, an. dom. 1144- 


10 Steph. Ego Brientius filius comitis, quem bonus rex Hen- 


ricus nutrivit, & cut arma dedit & honorem, So arma 
capere, to be made a g's A. D. 1278. 31 Ed. 3. A die 
quo dittus comes (i. e. Henricus de Lacy) arma militaria @ 
domino Henrico Rege data noftro cepit, See Kennet's Pars- 
chial Antiquities, p. 1OI, 289, Duem etiam premature 
militem fecit donatum chlamyde coccinea, gemmato balthes, 
enſe Saxonich, cum vagina aurea, Malmf. lib. 2. cap. 2. 
de Ethelftano. So in Hoveden, part. 1. poſt hec in hebds- 
mada pentecoſles, filium ſuum Henricum apud Weſtm. ar- 
mis militaribus honorauit. And in Walſmgham, page 507- 
die dominica in virgilia purificationis, Edwardus juvents fuſ- 
cepit arma militaria, *Ti1s true, the word arma in theſe 


& | places ſignifies only a ſword, but ſometimes a knight was 
made by giving him the whole armour : Thus we rea, 
Lanfrancus Dorobernenſis epiſc;pus eum lorica induit, of g4- 
cum 


Artetum levatio, An -old ſportive exerciſe, which 


| mitted an offence. 


ſuit ; eique & regis filio militie crigulum in 


(a itt 1p, . %_s . x ; 
_ bs P ei cinxit. Ordericus vitalis, lib, 8. de Henrico, 
” - 


ll, ib, | | | 
” me depanere, Was enjoined when a man had com- 


L L. Hen. 1. cap. 68. Cowell, ib, 
era, Where a ſword and a lance which were 
to a ſervant, when he was made free, 


Arma lib 
uſually given 


Cowell, ” ks: Sharp weapons that cut, and are not 


:-h only break or bruiſe, Brae?, lib. 2. trad. 2. 
omg Stan pl. cor. 78, 79. Brathe's wok are 
hoſe Arma moluta plagam faciunt, ficut gladius & hujuſ= 
Joe ligna vero & lapides, bruſuras, orbes & zetus, qui 
-udicari non poſſunt ad plagam, ad hoc ut inde venire poſſit 
Juellum, And. Fleta, lib. 2. c. 33. par 6. calls them 


| arma emolita. Cowell, 


| mutare, Was a ceremony uſed to confirm a 
1 _ friendſhip. Cowell, edit. 1727 

rma reverſata, This was when a man was con- 
victed of treaſon or felony, Thus, Knighton, ſpeaking of 
Hugh Spencer, Primo veſtierunt eum uno veſtimento cum 

armis reverſatis. lib. 3. page 2 546. Cowell, ib, ; 
Armigeri, Not only a title of dignity, belonging to 
{ach as bear arms, but the common appellation of ſervants, 
eſpecially in convents. I ſuppoſe the better fort of ſer- 
vants; yet they were ſuch as wore livertes in the priory 
of Burcefter,— Et in blodeo panno empto pro armigetis 
& valittis prioris de Fohanne Bandye de Ma _ Panna- 
ris erga natale domint hoc anno 7 lib. 15. fol. 1 I. Ken. Pa- 
roch, Antiquit. þ» 576. This is the ſame ſervile office, 


"which by Sir Henry Spelman is called quedam ſpecies ar- 


migerorum in the abby of Battle, Com. Suff. where the 
abbot and convent granted Hugoni Francey armigero ſuo, 
a yearly preſtation . or wages, and a cuſtomary livery, 


| Cowell, tb. 


Armour or Arms, (A4rma) In the underſtanding of 


law, are extended to any thing that a man wears for his 


defence, or takes into his hands, or uſeth in wrath to 
caſt at or ſtrike another. Crompt. Fuſtice of Peace, fol. 
65. So that armorum appellatio non ubique ſcuta & gla- 
divs, & galeas ſignificat, ſed & fuſtes & lapides. Arms 


are alſo what we call in Latin i»/ignia, enſigns of honour. | 
Cowell, As to the original of arms, or enſigns of ho-. 


nour, it was to diſtinguiſh commanders in war ; for the 
antient defenſive armour being a coat of mail, &c. which 
covered the perſons, they could not be diſtinguiſhed, and 
therefore a certain badge was painted on their ſhields, 


Which was- called arms; but not made hereditary in fa-. 
milies till the time of King R:<. 1. on his expedition to 


regain Jeruſalem from the | Turks : And beſides ſhields 
with arms, they had a filk coat drawn over their armour, 
and afterwards a ſtiff coat, on which their arms were 
Painted all over, now the herald's coat of arms. Sid. 
| RT | | | ; 

y flat. 7. Ed. 1. men ſhall come peaccably to all par- 


laments without force and arms. 


All men ſhall have arms according to their ability, and 
view of arms ſhall be made twice in the year. Sf. 13 


' £4. 1, ft. 2.c, 6. Men ſhall not come armed before the: 
Juſtices, Stat. 2 Ed. F; c. 3- Going and riding armed is 
d, 


an offence. St." 25 3- Nl. 5. c. 2. Launcegays pro- 
Hibited, and riding armed. 7 R. 2. c. 13. 20 K, 2. 
C&. I, | | : 

Servants and labourers ſhall uſe bows and arrows on 


Sundays, &c, and riot bear other arms. St. 12 Ric. 2. 


6 6. Imbezelling the King's armour felony. Sz. 31 Eliz. 


'£. 4 Armour may be exported. 12 Car. 2. c 4 ſed. 


10. Unleſs prohibited by proclamation. 12 Car. 2. c. 4. 
ſe. 12, Importing arms or ammunition prohibited, 
T Fac. 2. c. $, £ 

Armiſcare, Is a ſort of puniſhment decreed or im- 
poſed by the judge. Malmſb. lib. 3. pag. 97. Walſmgham, 
Pag. 430. At firſt it was to carry a ſaddle at his back in 
token of ſubjeion, viz. Nudis veſligits equeſirem ſellam 
ad ſatisfaciendum humeris feret. Thus Brompton tells us, 
that in the year 1176, the King of the Scots promiſed 
Henry the Second at Y; ork, Lanceam et ſellam ſuam ſuper 
altare ſanfti Petri , ad perpetuam hujus ſubjettionts mema- 
r1am offerre, Cell, edit. 1727. 


. Pat. 1 Ed. 2: 


A MK 


| Arnaldia, Arnaldia, A fort of diſeaſe, that makes the 


hair fall off, like the alopecia, or like diſtemper in foxes. 


—— Deinde uterque rex incidit in agritudinem quam ar- 


pilles ſuos depoſuerunt. Rog. Hoveden, Ric. 1. p. 693. 
Brompton, col. 1201,—— Cum autem Rex per aliquot dies 
bi moram feciſſet, graviſſimam incurrit egritudinem, que 
vulga arnoldia wocatur, ex ignote regionis conſlituticne cum 
ejus naturali complexione minus concordante, Gaufridi Vine- 


faulf, Ricardi Regis Iter Hier. cap. 4. l. 3. Cowell, ib. 


Eſſex. Facob. 

Aromatarius, (Lat.) A word often uſed for a grocer, 
but held not good in law proceedings. 1 Vert. 142. 
Jacob, 

Arpen, or Arpent, (Fr.) An acre or furlong of 
ground z the moſt ordinary one called L'arpent de France, 
1s one hundred perches ſquare, after eighteen foot to the 
perch ; ſome account it but half an acre. This word is 
often found in Domeſday, Duatuor arpenni vinee noviter 
plantate, tit. Middleſex Septem acras terr@ et unum 


| arpentum guz me contingebant per eſchaietam, Ex Reg, 


Priorat, de Wormſley, fol. 7. b. where arpen ſeems to be 
ſome quantity leſs than an acre, Hence arpentator is uſed 
for a meaſure of lands. Cowell, edit, 1727. 

Arquebus, (Fr. Arquebu/ſe) A ſhort hand gun, a ca- 
liver or piſtol ; mentioned in ſome of our antient ſtatutes. 
Law. Fr. Di&. 

Arrack, The ſame duty and exciſe payable for brandy 
and foreign ſpirits, and no more, ſhall be paid for arcack 
imported from the Eft Indies ; and the like allowance to 
be made on exportation, &c. Stat. 7 Geo. 2. C. 14. 

Arraiatio peditiun, The arraying of foot ſoldiers, 
Pe. 1. m. 3- Cowell, edit. 1727. 

Arraters, See Arrayers, @s 

Arraign, or Arrain, (rom the French Arranger, i. e. 
To ſet a thing in order, or in its place,) hath the ſame ſigni- 
fication in law : for he is ſaid to arraign a writ of novel di/- 
ſeiſm, who prepares and fits it for trial before the juſtices 
of the circuit. Old Nat. Br. fol. 109. Littleton, (pag. 
78.) uſeth the word-in the fame ſenſe, viz. The leſſee ar- 
raigneth an afſiſe of novel diſſeiſin. To arraign the aſſiſe is 
to cauſe the tenant to be called, to make the plaint, and 
to ſet the cauſe in ſuch order, as the tenant may be forced 
to anſwer thereto. Coke on Littl, fel. 262. b. Alſo a 
priſoner 1s ſaid to be arraigned, when he is indicted and 
brought forth to his trial. Arrajgned within the verge 
upon murder. Staundf. Pl. Cor. fol. 150. The manner of 
this arraignment you may read in Sir Thomas Smith de Rep, 


be written arrame, from arramare, and that from the old 
French arramir, 7. e. jurare, promittere, ſolemniter prof 
teri, | But this muſt be a miſtake : for in the Regi/ter we 
find no ſuch word as arramare ; but in all the writs of 
alliſe *tis arra:navit: and fo it is in the Year-Books, and 
in Fitzh. Nat. Brev. The true derivation is from the 
Fr. arraiſonner, i, e. ad rationem ponere, viz. to call a 


barbarous Lat. adrationare, 1. e. placitare ; ſo that when 
a criminal is arraigned, 'tis ponere eum ad rationem. Co- 
well, edit. 1727s RE - NG 

When an offender comes into court, or is brought in 


| by proceſs, ſometimes of capias, and ſometimes of habeas 
corpus directed to the goaler of another priſon ; the firſt. 


thing that follows thereupon is his arraignment. 2. Hal, 
H. 216. Now arraignment is nothing elſe but the ca]l- 
ing the offender to the bar of the court, to anſwer the 
matter charged upon him: And the word in* Latin is no 
other than ad rationem ponere, and in old French ad reſon, 
or abbreviated @ re/n; for as the ancient word di/ratn or 
derayn imports in Latin d:ſratiozare, to diſprove, or evince 
the contrary of any thing that is or may be affirmed, fo 
arraigne is ad rationem ponere, to Call to account or ari- 
ſwer. 2 Hale's Hiſt. 216. The priſoner on his arraign- 
ment, tho* under an inditment of the ME crime, 
muſt be brought to the bar without irons and all manner 


of ſhackles or bonds, unleſs there be a danger of eſcape, 
and then he may be brought with irons. 2 Z. ZH. 219, 


| And there is no neceflity that a prifoner at the _Y 
ts 


naldiam vacant, in qua ipfi ad mortem uſque laborantes ca- 


Arnalia, Aravle lands, mentioned in Domeſday, tit. 


lib. 2. c. 23. The learned Spelman is of opinion it ſhould 


man to anſwer in form of law ; and this comes from the - 
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AN A- 
his arraignment, hold up his hand at the bar, or be com- 
manded ſo todo; for this is only a ceremony for making 
known the perſon of the offender to the court ; and if he 
anſwers that he is the ſame perſon it is all one. 2 Hawk. 
08, | 
, By the Common law, if a principal is acquitted or is 
ardoned, or dies, the acceſſary ſhall not be arraigned. 
But See Stat. 1. Ann. c. 9. and title Atceflary, 

If in action of flander for calling one thief, the defen- 
dant juſtifies that he ſtole goods, and iflue is thereon 
taken ; if it be found for the defendant in B. R, and for 
felony in the ſame county where the court fits, or before 
juſtices of aſſiſe, &c, he ſhall be forthwith arrazgned upon 
this verdict of 12 men, as on an indictment. 2 Ha. 
H. P., GC. 15t. | 
The pleas upon arraignment are either the general iſſue, 
Not guilty, plea in abatement, or in bar ; and the pri- 
ſoner may demur to the indictment ; alſo he may confeſs 
the fat, but then the court has nothing more to do than 
to proceed to judgment againſt him. If he ſtands mute, 


and doth not put himſelt upon trial, he ſhall ſuffer the 


penance of pain fort & dure, in caſes of felony, &c. 
3 Infl. 217. 


Array, Arrayed in barbarous Latin is arratatus, t. e. 


well appointed or provided ; and that comes from the old 


French word arraye, or arroye. Thus we read in Thorn's | 
| Chron, Gentes ſufficienter munitas & arraiatas: Andin 


Knighton, lib. 3. Reduut tota "ag Gc, diſtin & bene 
arraiata, So that it ſignihes, in a particular manner, 
military order; but now a ranking or _—_ forth a 
Jury of men impanelled upon a cauſe. 18 Hen. 6. cap. 14. 
Hence the verb to array a panel. Anno. 3. H. 5. cap. 5. 
and Old Nat. Br. 157. that 1s, to ſet forth the men em- 
panelled one by another; the array ſhall be quaſhed. 
1bidem, By ſtatute every array in afſife ought to be made 
four days before, Brook, tit, Pannel, numb, 10. to chal- 
lenge the array of the pane], is at once to except againſt 
all the perſons arrayed or impanelled, in reſpect of par- 
tiality, &c. 1x Inſt. 156. To array ſignifies likewiſe, to 
lead and condudct perſons armed, &c. 14 Car. 2. cap. 3. 

Arrayers, (Arrazatores) Is uſed in the ſtat. x2 Rzc. 2. 


c. 6. for ſuch officers as had the care of the ſoldiers ar- 


mour, and did ſee them duly accoutred in their kinds. 
Such were the commiſſioners of array, appointed by King 
Charles 1. in the year 1642; and Edward III. in 
the firſt year of his reign, appointed ſuch commiſſioners 
to array men againſt the Scots : Edw. Det gratia rex An- 
gliz, dominus Hibernia et dux Aquit., Dilettis et fidelibus 
ſuis Fohanni de Occlefitharp et Fohanni de Fenton, eleftoribus 
et arraiatoribus hommum in wapentachio de Barkeſton, ſalutem. 
Cum ad repellendam Scotorum maliciam qui regnum noſtrum 
befliliter ſunt ingreſſi, homicidjum, depredationes, incendia 
et alia mala——catia perpetrands verſus partes Marchie 
Scotiz, &c. Inde Scoti cum toto poſſe ſus, ut pro certo didi- 
cimus, prope civitatem noftram Karleoli ita die Martis ſe 
congregare proponunt, &c, Nos conſiderantes periculum, &c. 
omnes homines defenſibiles et potentes ad pugnandum ejuſdem 
wapentachii tam milites quam alit, &c. Teſte me ipſo apud 
North- Alverton 13 die Funii, anno regni neſtri prims, 
Cowell, ed. 1727. | | 

Arrearages, (Arreragia) From the Fr. arriere, retro, 
behind, is taken for money unpaid at the due time, as 
rent behind ; the remainder due on an account, or of a 
ſum of money remaining in the hands of an accountant. 
When arrears of rent are preſumed in law to be ſatisfied, 

Arrectayis, Suſpefted, accuſed, Ofic. Coronat. Si 
autem aliquis arreftatus fuerit de morte alicujus periclitantis, 
capietur et impriſonetur. From the old Norman rette, 
Weſt. c. te DQuaunt Clerk off priſe pour rette de felome, 
Ceus queux ſont endites de tiel rette per ſolemne inqueſt, 
Spelman, 

Arrenatus, Arraigned, accuſed. ——Stephanus Ralaz, 
Vic. Laceſt. arrenatus et ad rationem poſitus de hoc quad, 
Sc. Rot. Parl. 21 Ed. nn. 

Arrentare, Is a word often mentioned in our hiſtories, 
and it ſignifies, to rent, viz. Nec terre wel tenementa 
eorum ea occaſime arrententur. Charta Ed. x. And in 


the Monafticon, 2 tam. þ. 273. Viz. Reddenda nobis per 


A. 


| annum 56 ſolides ad quos vaſta et afſarta ſua in diverſ, & 


reſtis arrentanda afſignatos arrcntabantur. And in (. 
y on dom. de Farendon, MS. fo. 53 Ricardus de Arne. 
lone balliruus manerit de Kingesford, malitioſe et pur vim. 
tiam diftos religioſos de eadem piſcaria ejecit, et ipjam doming 
uo arrentari fectt im 12 ſol, quos idem dominus per ſex guy; 
Tecepit. Cowell, ed. 1727, 


| Arrentation, (From the Spaniſh arrendare) Is as much 


as ad certum redditum dimittere ; and it fignihies the licen. 
ſing the. owner of lands in the foreſt, to encloſe them with 
a low hedge and ſmall ditch, according to the affize of the 
foreſt under a my rent : Saving the arrentations is x 
ſaving power to give ſuch licences, Ordin, Foreſt. 34 Ea. 1, 
Rents for purpreſtures arrented. Stat. 22 Car. 2. c. b, 
Arrelt, (Arre/tum) Is derived from the French word 
arrefter, to ſtop or ſtay, and ſignifies a reſtraint of a man's 
perſon, depriving him of his own will and liberty, and 
binding him to become obedient to the will of the lay: 
And it may be called the beginning of impriſonment, 
Cowell, ERA. 
Arreſt is either c:vil or criminal. 


T. Arreſt in civil caſes. 
2. Arreſt in criminal caſes. 


I. Arreſt in civil caſes. 


An arreſt in a civil cauſe is the apprehending or re- 
ſtraining one's perſon by proceſs in execution of the com- 
mand of ſome court, or officer of juſtice. Wood's Inft, 
575: | | 
Magna Charta, c. 29. None ſhall be taken, impriſoned, 
or diſleiſed of his freehold, but by judgment of his peers, 
or according to the law of the land. | 

Stat. 3 Ed. 1. c. 35. Whereas great men and their 
bailiffs uſed to attach others paſling thro! their juriſdition 
with their goods, compelling them to anſwer upon con- 
tracts, covenants and treſpailes, done out of their juriſ- 
diction ; this praftice is hereby prohibited, on pain of the 
offenders forfeiting double damages to the party grieved, 
and being amerced by the King. | | 

Stat. 5o Ed. 3. c. 5. Clerks attending divine fervice 
in churches, church-yards, and other ſacred places, ſhall 
not be arreſted by authority royal, or the command 
of other temporal lords, upon pain of grievous forfeiture, 
, - colluſion or feigned cauſe be not found in the ſaid 

erks, 

Stat, 1 Ric. 2. c. 15. If any miniſter of the King or 
other, do arreſt any perſon of holy church, in churches 
or churchyards, or in other places, while they are attend- 
ing divine ſervice, he ſhall be impriſoned and ranſomed 
at the King's will, and make ſatisfation to the party fo 
arreſted, provided that the ſaid people of holy church 
ſhall not hold them within the churches or ſanRuaries, by 
fraud or colluſion in any manner. : 

Stat, 23 Hen. 6. c, 10. No ſheriff, under-ſheriff, or 
bailiff, ſhall take any reward for arreſting, or for the 
nn to arreſt any man ; and upon every arreſt, the | 
ſheriff ſhall have for his fee but twenty pence, the bailiff 
who makes the arreſt four pence, and the goaler to whom 
he is committed four pence. NS 

No ſheriff or his officer ſhall take any obligation, by 
colour of his office, of a priſoner in his cuſtody, but only 
to himſelf, by the name of his office, and upon condition 
written, that the priſoner ſhall appear at the day contained 
in the writ or warrant in the court or place required, 4 
if he take any other obligation, he ſhall forfeit his office : 
nor ſhall he take more than four pence for making ſuch 
obligation, precept, or warrant: And if the ſaid ſheriff 
return cep1 corpus, or reddidit ſe, they ſhall be chargeable 
to have the bodies of the ſaid perſons at the days of the 
returns. of the ſaid writs, &c. as before the making th1s 
act. 1bid. 

Stat. 23 H, $. c. 15. If any perſon commence or ſue 
in any court of record, or other court, any action, bill or 
plaint of treſpaſs, upon the ſtatute of 5 Arc. 2. c 7-0 
any action, bill, or plaint of debt or covenant, upon {pe- 
cialty, or upon any contra&t, or upon any action of the 


caſe, or upon any ſtatute, for any perſonal wrong; and 


the 


©  {iited, or verdict paſs againſt him, then the defendant 


RR KN 
the plaintif afier appearance of the defendant be non- 


{hall recover his colts ; for which he ſhall have ſuch pro- 
" ceſs, - a5 the plaintiff might have in caſe he had re- 
Rs ſuing in forma pauperis, ſhall not be compelled 
to pay coſts by virtue of this act, but ſhall be puniſhed 
at the diſcretion of the juſtices or judge, before whom the 
ation is brought. 29. bool 

Sat, 8 Eliz. c. 2. If any one ſhall, malictouſly and 
without juſt cauſe, procure any perſon to be moleſted and 
troubled by attachments and arreſts, by proceſs of /atztat, 
alias and pluries capias, ſued out of the King's Bench, and 
the defendant ſhall be arreſted or appear, and put in 
bail, then if the plaintiff do not within three days after ſuch 
hail had and taken, declare againſt the defendant, or after 
his declaration, diſcontinue or become nonſuit, the court | 
(hall award to the defendant fo arreſted, vexed or trou- | 

' bled, his coſts, damages and charges thereby ſuſtained. 

If any perſon ſhall be attach'd or arreſted by proceſs, 
out of the marſhalſea or of any court in the city of London, | 
or in any city, borough, town corporate, or other place, | 
having the privilege of holding a plea in perſonal actions, | 
and do not in all courts, having their continuance de de 
in diem, declare within three days after the appearance of 
the defendant, or bail put in, and where ſuch courts are 

_ otherwiſe kept, declare at the next court after the ap- 
pearance, &c. and proſecute his ſuit with effeCt, &e. the 
defendant ſhall have his coſts, damages and charges. 76. 
And if any perſon ſhall malicioufly, or for vexation 
and trouble, cauſe any one to be arreſted or attached in a 
 Aitious name, or without the conſent of the - perſon at 
whoſe ſuit the defendant is arreſted, ſuch oftender con- 
vided by preſentment, indictment, or two witneſſes, ſhall 
ſuffer ſhx months impriſonment, without bail or main- 
prize, and pay to the party fo arreſted or attached, treble 
the coſt, charges and expences he ſhall be put to, and ſhall 
forfeit. to the perſon in whoſe name the ſuit was brought, 
if there be any ſuch, the ſum of ten pounds. 26. 
Stat, 4 Fac. 1. c. 3. Perſons to whom coſts or damages 
are given, by this act may recover the fawe by action, 
&c, in any court of record, againſt the offender, his exe- 
cutors and adminiſtrators, in which aCtion, no elfoin, pro- 
_ tection, &:c, ſhall be allowed. | 
Stat, 43 Eliz, c. 6. If any ſheriff or other perſon, 
having authority, or taking upon him to break writs, do 
make a warrant, as upon any writ, proceſs, or ſuit, or 
tor the arreſt or attaching of any perſon to appear in 
courts at F/e/tminſter or eifewhere, not having before an 
original writ or proceſs warranting the ſame ; upon con- 
viction thereof before a judge of affiſe, or the judges of 
the court out of which the proceſs iſſued, ſuch offender 
may by the faid judges, be committed to the county gaol 
where he was examined, until he pay ten pounds to the 
party grieved, with coſts, and twenty pounds to the 

Ing, | 

Stat. 4 Fac. I. c. 3. In any aQtion whatever, where 
the plaintiff or defendant ſhould haye coſts, if judgment 
had been given for him, and ſuch plaintiff or defendant 

_ "After appearance become nonſuit, or judgment paſs againſt 
him, there the defendant ſhall recover his fult cofts, to 
be levied as is diredted by 23 Hen. B. cap. 15 
Stat, 13 Car. 2. c. 2. ſeft. 2. Perſons arreſted by any 
Proceſs out of the King's Bench or Common Pleas, in 


Which the certainty or true cauſe of action is not exprefſ- 


ied, and in which the defendant is bailable, by 23 Hen. 6. 
cp. 10, ſhall not be compelled to give bond, with ſure- 
ties for their appearance, in any penal ſum exceeding 
forty pounds, 

Se#. 3. And ſuch bail-bonds, after appearance entered 
by attorney, ſhall be diſcharged, and no amerciaments 


ſhall be let or eftreated upon the ſheriff or other officer, 
concerning ſuch appearance ; and untkeſs the plaintiff in 


7 perſonal aGtion or ejeftione firme, declare before the end 
of the term next follwing the appearance, a nonſuit may 
entered, and the defendant ſhall have judgment to 


Recover coſts, according as is provided by the 23 Hen, 8. 
1'8; 


Vox, I, 


Ak K 


_ Set. 4. Provided this a&t do not extend to any writ 
of capias utlagat. attachment, upon . reſcous,- or for con- 
tempt, or attachment at the ſuit of any privileged perſon, 
altho” there be-.ng particular certainty of the cauſe of ac- 
tion expreſled jn the writ, but ſuch ſecurity ſhall be taken 
by the theriff, &c. in thele caſes as heretofore. 

Stat. 22 & 23 Car. 2. c. 20. No under ſheriff, -bailiff, 
ſerjeant, or orher officer, having a perſon in his cuſtody, 
by virtue of any proceſs, ſhall cauſe him to be carried to 
any tavern, 'or other publick houſe, without his conſent, 
ſo as to charge ſuch priſoner with any ſum of money, for 
wine, ale, victuals, &c. but what he ſhall voluntaril 
call for ; nor ſhall demand or receive more for ſuch make 
or waiting than by law he ought, until ſuch priſoner have 
procured an appearance, found bail, agreed with his ad- 
verſary, or be ſent to gaol ; nor ſhall take any other re- 
ward tor keeping ſuch priſoner out of the gaol, than what 


lodging or other expences, than is reaſonable, or ſhall be 
ſo adjudged by the next juſtice of the peace ; nor ſhall 


but what he ſhall particularly and freely call for. 

Every under ſheriff, gaoler, &c. to whom a priſoner 
ſhall be committed, ſhall ſuffer him to ſend for beer and 
food where he pleaſes, and to uſe ſuch bedding, linen, 
and other things, as he thinks fit, without detaining or 
paying for the ſame; nor ſhall take more than the uſual 
fees for his commitment or diſcharge ; or more than ſhall 


place, guor. un. for chamber 'rent, or by the two lord 


"chief juſtices and lord chief baron in London, Middleſex, 


and Surry, i, _ 

The rates of fees figned by the chief juſtices and chief 
baron, or two of them, &c. ſhall be hung up in every 
priſon, and regiſtered by every clerk of the peace ; and 
no other or greater fees ſhall be taken, than ſhall be fo 
eſtabliſhed. 726. 

Priſoners for debt, and felons, ſhall not be kept in the 
ſame room, on pain that every ſheriff and gaoler of- 
tending in this particular, ſhall looſe their reſpeQtive 
offices. th. i | 

Stat, 29 Car. 2. c. 7. No perſon on the Lord's day, 
ſhall ſerve or execute any writ, proceſs, warrant, order, 
judement, or decree, except in caſes of treaſon, felony, 
or breach of the peace ; but ſuch ſervice ſhall be void, 
and the perſon ſerving or executing the ſame, ſhall be 
liable to anſwer ſuch damages, as if he had done the ſame 
without any writ, proceſs, warrant, order, judgment, or 
decree. | | 


Stat, 6 Geo. I. c. 21. ſet. 53. No high ſheriff, under 


rant, before they have in their cuſtody the writs upon 
| which ſuch warrants ought to iſſue, on forfeiture of 
Lol. | | | 
Se. 54. Every warrant to be made out upon any 
writ out of the King's Bench, Common Pleas, or Ex- 
chequer, before judgment, to arreſt any perſon, ſhall 


ſet down on the writ itſelf, under forfeiture of 10/, to 
be paid by the perſon who fhall fill up or deliver out 
ſuch warrant. Og el neat 

Stat. 12 Geo. 1, cap. 29. ſeft. 1. No perſon ſhall be 
held to ſpecial bail ' upon any proceſs iſſuing out of any 
ſuperior coutt, where the catiſe of ation ſhall not amount 


ation ſhall not amount to yos. and in all caſes where 
the cauſe of aQtion ſhall not amount to 1o0/. in a ſuperior 
court, or to 40s. in any inferior court (305 the plaintiff 
ſhall proceed by way of proces againſt the perſon) he 
ſhall not arreſt the body of the defendant, but ſhall ferve 
him perſonally, within the juriſdiction of the court, with 
a copy of the proceſs ; and if ſuch defendant ſhall not 
appear at the return of the proceſs, or within four days 
after, it ſhall be Jawful for the plaintiff, npon affi- 
davit being made and filed, of the perſonal ſervice of 
ſuch proceſs (which affidavit ſhall be filed gratis) to 
enter a common appearance, or file common bail for 
the defendant, and to proceed thereon, as if ſuch 

Yy | defendant 


he ſhall voluntarily give ; nor ſhall exa& more for a night's | 


cauſe fuch -perton to pay for any proviſions or other things, . 


be allowed by three juſtices of peace of the county or 


ſheriff, their deputies or agents, ſhall make out any-war- . 


have the fame day and year fet down thereon as fhall be 


to 10/. nor out of any inferior court, where the cauſe of | 
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detendunt had enter'd his appearance, or fled common 
bail, | | | 

$28. 2. In all caſes where the plaintiff's cauſe of ac- 
tion ſhall amount to 10/. or 40s. as aforeſaid, affidavit 
ſhali be made and filed of the caule of action (which afh- 
davit may be made before any judge or commiſſioner of 
the court, out of which ſuch proceſs ſhall iſſue, or elſe 
before the officer who ſhall iflue ſuch proceſs, or his de- 
puty) and for ſuch affidavit 15. over and above the {tamp- 
duties, ſhall be paid, and no more; and the ſum ſpecified 
in ſuch afhdavit, ſhall be indorſed on the back of ſuch 
writ or proceſs, for which ſum ſo indorſed the ſheriff, 
Sc. ſhall take bail, and for no more : but if any writ or 
proceſs ſhall iſſue for 107. or upwards, and no affidavit or 
indorſement ſhall be made, as aforeſaid, the plaintiff ſhall 
not proceed to arreſt the body of the defendant, but ſhall 
do in like manner, as 3s by this act directed in caſes where 


| the cauſe of action does not amount to 10/. or 40s. as 


aforeſaid. 

Continued by 5 Geo. 2. cap. 27. from the end of that 
ſeſſion for ſeven years, ard made perpetual by 21 Geo, 2. 
cap. 3. | 
iow 21 Geo, 2. cap, 22. ſef?. 1. No ſheriff, bailift or 
other officer ſhall convey any perſon by him arreſted by 
virtue of any proceſs or warrant, to any tavern, alchouſe 
or other publick victualling or drinking-houſe, or to the 
houſe of ſuch officer, or of any tenant or relation of his, 
without the free conſent of the perſon ſo arreſted ; nor 
charge him for wine, beer, victuals or other things, fave 
what he ſhall call for of his own accord ; nor ſhall take 
any greater ſum than is by law allowed for ſuch arreſt, 
detaining or waiting, till the perſon arreſted ſhall have 
gtven an appearance or bail, or agreed with the perſon at 
whoſe ſuit he ſhall be arreſted, or till he ſhall be ſent to 
gao! ; nor ſhall take any reward for keeping the perſon 
arreſted out of priſon ; nor ſhall carry any ſuch perſon to 
priſon within 24 hours from the time of arreſt ; nor ſhal] 
take any greater ſum for his Jodging or diet, or other 
expences, than ſhall be allowed by ſome orders for aſcer- 
taining ſuch expences within their reſpective counties. 

Set. 2. Every ſheriff, and other perſons, entruſted 
with the execution of proceſs, ſhall deliver a printed copy 
of the ſaid clauſe to every bailiff or officer by them em- 
ployed to execute warrants, and when ſuch officer ſhall 
give ſecurity upon his entering into office, ſhall require 
him to make it part of the condition, that he will deli- 
ver a copy of the ſaid clauſe to every perſon whom he ſhall 
arreſt by virtue of any warrant, and carry to any houle, 
and permit him or any friend of his to read it, before any 
liquor or meat be called for; and in caſe any officer ſhall 
carry to any houſe any perſon in his cuſtody, and permit 
any liquor or victuals to be called for, before ſuch clauſe 
be read to or by the priſoner, ſuch neglect, belides the 
breach of ſuch ſecurity, ſhall be accounted a miſdemeanor 
in the execution of the proceſs. | 

Seft. 3, Every ſheriff, gaoler, &c. ſhall permit every 
perſon ſo arreſted to ſend for beer or other food from what 


place they pleaſe, and alfo to have ſuch bedding and other. 


things as they ſhall think fit, without purloining or de- 
taining the ſame, or requiring them to pay for the uſe 


thereof, or putting any difficulty upon them relating 
thereto. IG 


Stat, 3 Geo, 2, c. 27. ſed, 6. If any perſon ſhall be 


arreſted by virtue of any proceſs or warrant, and ſhall 
refuſe to be carried to ſome ſafe dwelling houſe of his 
own appointment, ſo as ſuch dwelling-houle be in a city 
or market-town, if ſuch perſon ſhall be there arreſted ; 
or if out of a city or market-town, then within three 
miles from the place where the arreit ſhall be made, and 
ſo as ſuch houſe be not the houſe of the perſon arreſted, 
provided it be within the ſame county and liberty, it ſhall 
be lawful for the officer to carry the perſon fo refuſing 
to gaol by virtue of ſuch proceſs. | 

Stat, 5 Geo, 2. cap. 27. ſeft. 1. In all cafes where the 
cauſe of action ſhall not amount to 10. in any ſuperior 
court, or to 40s. in any inferior court, the defendants 
(a copy of proceſs having been ſerved) ſhall appear at the 
return thereof, or within eigh: days atter, and the affida- 
vit of ſervice of ſuch proceſs may be made before any 


AR 


judge or commiſſioner of the court, out of which furh 
proceſs ſhall iſſue, or before the proper officer for eq, 
common appearances, or his deputy z and is to be gjca 
 gratls. | | | FS | 
Sz. 2. No attorney, or other perſon, ſhall haye more 
than 5s. for making and ſerving a copy of ſuch proce; 
iſſuing out of any ſuperior court, or more than 15, {, 
making and ſerving a copy of ſuch proceſs, ifluing out f 
any inferior court, 

Set, 3. In particular franchiſes the proper officer ſha] 
execute luch proceſs, Lata, 

Sect. 4. Upon every copy of iuch procels, to be ſeryeg 
upon any defendant, ſhall be written an £ngifh notice tg 
ſuch detcndant, of the intent cf ſuch tervice, to the ef. 
fect following, v12. 

A. B. you are ſerved with this proceſs, to the inteut that 
you may by your attorney appear in his Majeſty's court of 

at the return thereof, being the day 
0 (as the cale tha)l be) 7n order to your defen 
in this action, 
for which notice no fee ſhall be demanded, 

Seet, 5, Where the cauſe of aftion ſhall not amount 
to 10/. in any ſuperior court, or to 40s. in any inferior 
court, no ſpecial writ, nor proceſs ſpecially expreſſing the 
cauſe of action, ſhall be iſſued ; and every attorney or of- 
ficer of ſuch courts ſuing forth or iſſuing any ſuch pro. 
cels, ſhall forfeit 10/. to the perſon aggrieved. Made 
perpetual by 21 Geo. 2. cap. 3. | WS. 

Seamen in the King's ſervice privileged from arreſts 
for debts under 20/, 1 Geo. 2. c. 14+ ſet. 15. 14 
Geo. 2c. 30ſt 3. 

Soldiers or marines not liable to arreſts for a debt of 
leſs than -10/, 3o Geo. 2. c, 6, ſed. 64. 30. Gev. 2. 
Cc. II. ſ[edt. 37» : : 

Pears of the realm, and members of parliament may 
not be arreſted, unleſs it be in criminal caſes ; but the 
proceſs againſt them is to be ſummons, diſtreſs infinite, 
&c..: 121+: $þ 
The execution of writs, which comes to the ſheriff, 
or his under ſheriff, ought to be executed by bailiffs of | 
hundreds, tho' now the uſe is to put 1n ſpecial bailifts 
with them. A ſpecial bailiff is an officer of the ſheriff, 
to execute ſome particular writ, &c. and for that time 
only, "This arreſt is the arreſt of the ſheriff, and it he 
foffirs a priſoner to eſcape, an action lies againſt the ſhe- 
riff, And if the priſoner is reſcued, the return of the 
reſcous ſhall be, that it was done to the ſheriff himſelf. 
The ſtatute of the 27 Eliz. cap. 12. does not extend to 
ſpecial bailiffs, ſo that in effe&, the deſign of that ſtatute 
is evaded, and to looſe a reſtraint laid upon thoſe who 
are uſually a great grievance to the people ; however the 
ſheriff ſhall anſwer for the miſdemeanors of his bailitfs, if 
they offend in their office, tho? he may have his remedy 
over againſt them. 7/0d's In/t. 127, 128. ; 

A bailiff ſworn, and commonly known, need not, 
(tho' they demand it) ſhew his warrant, but a ſpecial bat- 
liff is bound to ſhew it upon demand. 3. 

An arreſt without ſhewing the warrant, and withou 
telling at whoſe ſuit, until the other demanded it, was 
held legal ; and that this need not be done until the party 
obeyed and demanded the ſame. Cro. Fac. 485. 

Where the huſband is arreſted for the debt or treſpals 
of the wife, he muſt appear or give bail both for himſelt 
and his wife, as the caſe requires ; but if a writ be againlt 
huſband and wife, and the wife only is arreſted, upon the 
entering a common appearance, ſhe ſhall be diſcharged. 
Inſt, Leg. 171. NY | 

It is not ſufficient for a bailiff to ſay, 7 arref? yi at 
the ſuit of, &c. but he mult lay hold of the defcncant, 
or touch him, otherwiſe, *tis no arreſt. 1 Saik. 79- 

If an aQtion be entred in either of the counters in Lor- 
don, a ſerjeant may arreſt the party without the ſheriff's 
warrant. Trin. 22 Car. B, R. For the entry of the ac- 
tion there, is a warrant in law for the arreſt, and the ſer- 
jeants are attendants at the compters, and may take no- 
tice of ſuch entries, it being the cuſtom of the city, uſed 
time out of mind. Pra, Reg. 72+ 

By Glynn Ch. J. Mich. 1658. if one be arreſted by the 


ſheriff of the county, within a liberty, without a mw 
ermitiaiy 
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@r:ittas, yet the arreſt is good ; for the ſheriff is ſheriif of | 
the whole county, but the bailiff of the liberty may have 
his action againſt the ſheritf, for entring of his l:berty. 
But upon Aa 9 minus, a ſherift may enter any liberty, 
and execute It 71Pe. Pract, Reg. 72. . 

Generally, the bailiff eannot juſtify the breaking open 
2 houſe to arreſt a man, but where the officer took the 
defendant by the hand as he held it out of a window, it 
was deemed a good arreſt, and that the bailiff might af- 
terwards juſtify breaking open the houſe for his priſoner. 

rt. 200. 
Ao pi. may be by night or day. 9 Rep. 66. 

If the perſon arreſted make reliſtance, or aflault the 
officer, he may juſtify the beating of him, and if the party 
be killed, 'tis juſtifiable. D. and Stud. dial. 2. chap. 41. 
But if the officer be killed in doing his duty, 'tis murder, 
malice being implied in this caſe, and that notwith{tand- 
ing the proceſs be erroneous. 9 Rep. 67, 68. | 

Corporations and companies muſt be made to appear 


by djfringas, and cannot be arreſted. Finch. 353. 3 


Salk. 46. : 
Perſons attending upon any courts of record, on bufi- 


neſs there, are to be free from arreſts, 3 [n/t. 141. 


A clerk of the court ought not to be arre/ted for any 
thing which is not criminal, becauſe he is ſuppoſed to be 
always preſent in court to antwer the plaintiff, 1 £Zl, 


2 "The King cannot command any one by word of mouth 
to be arreſted ; but he muſt do it by writ, or order of his 
courts, according to law: nor may the King arre/t any 
man for ſuſpicion of treaſon, or felony, as his ſubjects 
may z becauſe if he doth wrong, the party cannot have 
aQion againſt him. 2 T»/7. _ 

Every one is bound by the Common Jaw to aflift not 
only the {heriff in the execution of writs, and making ar- 
refts, &c. but alſo his bailiff that hath his warrant to do 
it. 2 1n/f, 193. On Ds 

A bailiff upon an arre/? ought to ſhew at whoſe ſuit, 
out of what court the writ iſſues, and for what cauſe, 
&c. but this is when the party arre/ted, ſubmits himſelf to 
the arreſt, 9g Rep. 68, 69. | | 

Genner, a bailiff, having a warrant againſt Sparks, went 
to him in his yard, and being at ſome diſtance, told him 
he had a warrant, and faid he arreſted him. Sparks having 
a fork in his hand, keeps off the bailiff from touching 


| him, and retreats into his houſe, and this was moved as a 


contempt ;z et per cur. The bailiff cannot have an attach- 
ment, for here was no arreſt, nor reſcous, bare words 
will not make an arreſt ; but, if the bailiff touched him, 
that had been an arreſt, and the retreat a reſcous, and 
the bailiff might have purſued, and broke open the houſe, 
or might have had an attachment or a reſcous againſt him ; 
but as this caſe is, the bailiff has no remedy, but an 
aCtion for the aflault, for the holding up of the fork at 
him, when he was within reach, is good evidence of that, 
I Salk, 79, | | | | 


2. Arreſt in criminal caſes. 


In theſe caſes a perſon may be apprehended and re- 
ſtrained of his liberty, not only by proceſs out of ſome 
court, or warrant from a magiſtrate, but frequently by 
a conſtable, watchman or private perſon, without any 
warrant or precept ; and a private perſon may be fined 
ran impriſoned for not apprehending notorious offen- 
ers, 

. All perſons whatſoever, who are preſent when a felony 
iS Committed, or a dangerous wound given, are bound to 
apprehend the offender, on pain of being fined and im- 
prifoned for their negle&, unleſs they were under age at 

eume, 2 Hawk, 74. 

And for this cauſe, by the common law, if any ho- 
nucide be committed, or dangerous wound given, whe- 
ther with, or without malice, or even by miſadventure 
or ſelf-defence, in any town, or in the lanes or fields 
thereof, in the day time, and the offender eſcape, the 
town ſhall be amerced, and if out of a town, the hun- 
ired ſhall be amerced, 3 Int, 53. 


A RR 


And fince the ſtatute of I/inche/ter, c. 6. which or: 
dains that walled towns ſhall be kept ſhut trom ſun-ſet- 
ting to ſun-riling ; if the fa&t happen in any ſuch town 
by night, or by day, and the offender eſcape, the town 
ſhall be amerced. 3 nfl. 53. 

And, as private perſons are bound to apprehend al! 
thoſe who ſhall be guilty of any of the crimes above men- 
tioned in their view, fo alſo are they, with the utmoſt 
diligence, to purſue and endeavour to take all thoſe who 


ſhall be guilty thereof, out of their view, upon a hue and . 


cry levied againſt them. 3 I»/t. 117. 
_ By the vagrant aCt 17 Geo, 2. every private perſon may 
apprehend beggars and vagrants. 

And every private perſon is bound to afliſt an officer, 
requiring him to apprehend a felon. 

As to what are ſufficient cauſes of ſuſpicion of treaſon 
or felony, to juſtify a private perſon in apprehending the 
ſuſpeCted perſon, it is held, 1. That the common fame 
of the country is ſufficient to juſtify the arreſt, but then 
it ought to appear upon evidence, in an aCtion brought 
tor ſuch an arreſt, that ſuch tame had {ſome probable ground, 
2 Hawk. 76. 
| 2. The living a vagrant, idle and diſorderly life; with- 
out having any viſible means to ſupport it. 7b:d. 

3. The being in company with one known to be an 


oftender at the time of the oftence, or generally, at other 
| times, keeping company with perlons of ſcandalous re- 


putations, 726. 


4. The being found in ſuch circumſtances as induce a 
ſtrong preſumption of guilt, as coming out of a- houſe 
wherein murder has been commit.ed, with a bloody knife 
in one's hand, or being found in poſſeſſion of any part of 
goods ſtolen, without being able to give a probable ac- 
count of- coming honeſtly by them. 26. 

5. The behaving one's ſelf in ſuch a manner as bettays 
a conſciouſneſs of guilt; as where a man being charged 
with treaſon or felony, fays nothing to it. but ſeems ta- 
citly, -by his filence, to own himſelf guilty ; or where a 
man accuſed of any ſuch crime, upon hearing that a war- 
rant is taken out againit him, doth abſcond. - 76, 


Tho' it is held, that nov cauſes of ſuſpicion whatever, 


let the number or probability of them be never ſo great, 
will juſtify the arreſt of an innocent man, by one who 
does not, himſelf, believe him guilty, whether he make 
ſuch arreſt of his own head, or in obedience to the com- 
mands of a conſtable. 7b, 

And it is holden by ſome, that none of the above men- 
tioned cauſes will juſtify the arreſting a man for the 
ſuſpicion of crimes, unleſs a crime was aCtually com- 
mitted ; but out of this rule, the apprehending a perſon 
upon hue and cry, or ſuch as attempt to commit a rob- 


bery, or felony, may very well be excepted ; for any one 


may lay hold of a perſon, whom he ſees upon the point 
of committing treaſon, or felony, or doing an a& which 
would manifeitly endanger the life of another, and detain 
him, till it may be reaſonably preſumed, he has changed 
his purpokte. 2 Hawk. 77. 


As to arreſts for inferior offences, no private perſon 


can arreſt another for a bare breach of the peace after it 
is over; but it is held, that a private man may arreſt a 
night-walker, or a common cheat going about with falſe 
dice, and actually caught playing with them, in order to 
have him before a juſtice of peace; and the arreſt of any 
other offenders, by private perſons, for offences in like 
manner ſcandalous, and prejudicial to the publick, ſeems 
juſtifhable. 2 Hawk. 77. 

As to arreſts by conſtables, by their own authority, it 
ſeems difficult to find any caſe wherein a conſtable is im- 
powered to arreſt a man for a felony committed or at- 
tempted, in which a private perſon might not as well be 
juſtified in doing it : But the chief difterence between the 


wer and duty of a conſtable, and a private perion in _. 


reſpect of ſuch arreſts, ſeems to be this ; that the former 
has the greater authority, to demand the afliſtance of 
others, and is liable to the ſeverer fine for any neglect of 


this kind, and has no ſure way to diſcharge himſelf of. 


the arreſt, of any perſon apprehended by him, for fe- 
lony, without bringing him before a juſtice of peace, Foo 
order 
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order to be examined ; whereas a private perſon, having] 
made ſuch an arreſt, needs only to deliver his priſoner 1n- 
to the hands of the conitable, 2 Hawk. 80. 
| As to the juſtifying ſuch arreſts by conſtables, by vir- 
tue of a warrant trom a juſtice of peace, it ſeems clear, 
that ſuch an arreſt, unlawfully made by a conſtable with- 
out a warrant, cannot be made good by a warrant taken 
out afterwards; alſo it hath been holden, that if a con- 
ſtable, after he hath arreſted the party by force of any 
ſuch warrant, ſuffer him to go at large upon his promiſe 
to come again at ſuch a time, and find ſureties, he cannot 
aſterwards arreſt him by force of the ſame warrant ; 
however, if the party return and put himſelf again under 
the cuſtody of the conſtable, the conſtable may lawfully 
detain him, and bring him before the juſtice, in purſu- 
ance of the warrant. 2 Hawk, Bo.' Dyer 244. b. _.. 

A conſtable cannot juſtify any arreſt by force of a war- 
rant from a juſtice of peace, which expreſly appears on 
the face of it, to be for an offence whereof a juſtice of 
peace hath no juriſdiction, or to bring the party beſore 


him at a place ou: of the county for which he is a juſtice; 


but it ſeems that he both may, and _— to execute a 
general warrant, to bring a perſon before a juſtice of 
peace, to anſwer ſuch matters as ſhall be objected againſt 
him, on the part of the King, for that the officer ought 
to preſume, that the juſtice hath a juriſdiftion, which he 


. takes conuſance of, unleſs the contrary appear, and it 


may often endanger the eſcape of the party, to make 
known the crime he is accuſed of : But it ſeems to be very 
queſtionable, whether a conſtable can juſtify the execu- 
tion of a general warrant, to ſearch for felons or {tclen 
goods, becauſe ſuch warrant ſeems to be illegal on the 
very face of it; for, that it would be extreamly hard, to 
leave it to the diſcretion of a common officer, to arreſt 
what perſons, and ſearch what bouſes he thinks fit ; and 


if a Jus cannot legally grant a blank warrant for the 
arre 

up; ſurely he. cannot grant ſuch a general warrant, 
which might have the effect of a hundred blank warrants. 
2 Hawk. 82. 


any conſtable, or even private perſon, to whom a war- 


rant ſhall be directed from a juſtice of peace, to arreſt a ' 
particular perſon for felony, or any other miſdemeanor with- | 


in his juriſdiction, may lawfully execute it, whether the 
perſon mentioned in it be, in iruth, guilty or innocent, 
and whether he were belore indicted of the ſame offence 
or not, and whether any felony were, in truth, commit- 
ted or not ? for, however the juſtice himſelf may be pu- 
niſhable for granting ſuch a warrant, without ſufficient 
grounds, it is reaſonable that he alone be anſwerable for 


the reaſonableneſs of his proceeding. #6. | 
As to arreſts by the command ot a juſtice of peace: a 
juſtice of peace may, by word of mouth, authoriſe any 


| one to arreſt another, who ſhall be guilty of an aCtual 


breach of the peace in his preſence, or ſhall be engaged in 
a riot in his abſence. 2 Hawk. 83, Dalt. c. 117. 
And a juſtice of peace may lawfully grant a warrant 
for apprehending, or atteſting perſons charged with trea- 
ſon, felony, premunire, or any other offence againſt the 


peace; and generally, wherever a ſtatute gives one or 
' More juſtices of peace a juriſdition over any offence, any 


one juſtice of peace may, by his warrant, cauſe ſuch of- 
fenders to be arreſted and brought before him. 2 Hawk. 


A juſtice of peace may juſtify the granting a warrant 
for the arreſt of any perſon upon ſtrong grounds of ſuſpi- 
cion of felony, or miſdemeanor, but he ſeems to be pu- 


 Niſhable, as well at the ſuit of the King, as of the party 


grieved, it he grant any ſuch warrant groundleſly, or 
maliciouſly, without ſuch a probable cauſe as might in- 
duce a candid and impartial man to ſuſpect the party to be 
guilty. 2 Hawk. 84. 

Every warrant ought to be under the hand and ſeal of 
the juſtice of peace, and ſpecify the day it was made out : 
if it be for the peace or good behaviour, it is adviſable to 
ſet forth the ſpecial cauſe upon which it is granted, but 
if it be for treaſon or felony, or other oftences of an enor- 


of a ſingle perſon, leaving it to the party to fill it 


| it, and not the officer, who is not to examine or diſpute | 


| 1 a juſtice of peace for ſuch purpoſe. 2b. 
Yet, perhaps, 'tis the better opinion at this day, that 


A: K.-K 
mous nature, it 1s ſaid, that it is not neceſſary to ſet it forts 
and it feems to be rather diſcretionary than neceſiary "ug 
ſet it forth in any caſe. 2 Hawk. B85. | 

It may be directed to the ſheriff, bailiff, conftable, or 
to any indifferent perſon by name, who is no officer, fo 
tho' the juſtice may authoriſe any one to be his officer 
whom he pleaſes to make ſuch ; yet it is moſt adyiſahl. 
to direct to the conſtable of the precinct wherein it is t9 
be executed ; for that no other conſtable, and a fortiny; 
no private perſon, is compellable to ſerve it. 2 Haus, 8. 

A bailift or conſtable, if they be ſworn, and common] 
known to be officers, and act within their own precins 
need not ſhew their warrant to the party, notwithſtand- 
ing he demand the fight of it; but that theſe and ll 
other perſons whatſoever making an arreſt, ought to ac- 
quaint the party with the ſubſtance of their warrant ; and 
all private perſons to whom ſuch warrants ſhall be 4i. 
rected, and even officers, if they be not ſworn and com- 
monly known ; and even theſe, if they a& out of their 
own precincts, muſt ſhew their warrants if demanded, 
2 Hawk. 86. | 

The ſheriff having ſuch warrant direed to him, may 
authoriſe others to execute it; but every other perſon, 
to whom it is directed, muſt perſonally execute it, yet, 
pp that any one may lawfully affift him. 2 Hat, 

It a warrant be generally direed to all conſtables, 
no one can execute it out of his own precinct ; but if it 
be directed to a particular conſtable by name, he may 
execute it any where within the juriſdiction of the juſtice. 
2 Hawk, 86. | 

Where one is authoriſed to arreſt a perſon who ſhelters 
himſelf in a houſe ; it enterance be denied, the officer 
jultify the breaking open the doors in the following in- 
ſtances, 

1/7. Upon a capias, grounded on an inditment for any 
crime whatſoever, or upon a capias from the King's | 
Bench or Chancery, to compel a man to find ſureties tor 
the peace or good behaviour, or even upon a warrant from 

2dly. Upon a captas utlagatum, or capias pro fate, in 
any action whatſoever. 26, | 

34ly. Upon the warrant of a juſtice of peace, for the 
levying of a forfeiture in execution of a judgment, or 
conviction for it, grounded on any ſtatute which givs 
the whole, 'or but part of ſuch forfeiture to the King, and 
authoriſes the juſtice of peace to give ſuch judgment or 
conviction for it. 4b. 

4thly. Where a forcible entry or detainer is either 
found by inquiſition before juſtices of peace, or appeats 
upon their view. 26. 

5thly, Where one known to have committed a treaſon 
or felony, or to have given another a dangerous wound, 
is purſued either with, or without warrant by a confta- 
ble, or private perſon ; but where one lies under a pro- 
bable ſuſpicion only, and is not indicted, it ſeems the 
better opinion at this day, that no one can juſtify the 
breaking open doors in order to apprehend him. 26. | 

6zhly, Where an affray is made in a houſe, in the view 
or hearing of a conſtable, or where thoſe who have mace 
an affray in his preſence, fly to a houſe, and are imme- 
diately purſued by him, and he is not ſuffered to enter, 
order to ſuppreſs the affray in the firſt caſe, or to appre- 
bend the affrayer in either caſe. 

7thly. Wherever a perſon is lawfully arreſted for any 
cauſe, and afterwards eſcapes and ſhelters himſclt un 2 
houſe. 2b. | | 

Alſo it is enacted by the 3 & 4 Jac. I. par. 35. thit 
upon any lawful writ, warrant or proceſs awarded to 2ny 
ſheriff or other officer, for the taking of any popiſh recu- 
ſant, ſtanding excommunicated for ſuch recuſancy, ' 


ſhall be lawful, if need be, to break any houſe. 2 Haw. 


87. 

But it hath been reſolved, that where juſtices of peace 
are by virtue of a ſtatute, authoriſed to require perſons 
to come before them to take certain oaths preſcribed by 
ſuch fatute, the officer cannot lawfully break open inc 
doors. 2 Hawk. 87. 
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Arreſt of jibgment, To move in arr2/? of judgment, | 


:« to thew cauſe why judgment ſhould be ſtayed, notwith- 
ftanding a verdict given ; for in many cafes, though there 
be a verdict, no judgment can be had ; and the cauſes of 
arreſt of judgment are, want of notice of trial ; where the 
Jaintiff before trial treats the jury ; "the record differs 
om the deed pleaded ; for material defe& in pleading 3 
where perſons are miſnamed ; more is given and found 
by the verdi&t, than Jaid in the declaration ; or the decla- 
ration doth not lay the thing with certainty, &c. and 
here all matters of fact are to be made out by proper af- 
Edavits. Comp. Attorn. 329, &c. Judgment may be ar- 
reſted for good cauſes in criminal Caſes, as well as civil ; 
if the indictment be inſufficient, &c,” 3 7». 210. Four 
days are allowed to move 1n arreſt of judgment ; and the 
detendant hath all the rerm wherein the verdict was given 
to ſpeak any thing to arreſt it, if the plaintiff hath not 
piven the four days rule, and ſigned his judgment ; after 
which he is put to his writ of error, 2 Lil. 93. On 
motion in arreft of judgment, if the court be divided, two 
judges azainſt two, the plaintiff muſt have his judgment; 
unleſs a rule be made at firſt to ſtay all proceedings, until 
the court otherwiſe: order, &c. 2 Lill. Abr. 118. See 
is and Judgment, Arr2/? of enqueſt is to plead in 
arreſt of taking the enqueſt, upon the former iſſue, and 
to ſhew cauſe why an enqueſt ſhould not be taken, 
Facob, | 
/ Arceſtandis bonts ne diflipentur, A writ which lies 
for a man whoſe cattle or goods are taken by another, 
who during the conteſt, doth or is like to make them. 
away, not being of ability to render ſatisfaction. Reg. 
Orig. 120. | | | | 
Atreſtando ipſum qui pecuniam receptt, &c. Is a 
writ that lieth for apprchending a perſon who hath taken 
the King's preſt-money to ſerve in the wars, and hides 
himſelf when he ſhould go. Reg. Orig. 24. Cowell. 
Arreſto facto ſuper bonis mercatorum aljenige: | 
norm, A writ which lies for a denizen againit the goods | 
of aliens found within this kingdom, in recompence of | 
goods taken from him in a foreign country, after denial | 
of reftitution. Reg. Orig. 129. This the ancient civi- | 
lians called clar:gatio ; but by the moderns it is termed 
reprijalia, Cowell, | 5D 
Arretted, Arrefatus, quaſi, ad reftum vocatus, Ts where 
| n man is conven'd before a judge, and charged with a 
erme, Staundf. Pl. Co. 45. And it is ſometimes uſed | 
- for imputed or laid unto ; as no folly may be arrerted to. 
one under age. Littleton, cap. Remitter. Chaucer ufeth | 
the verb arretteth, that is, lays blame, as it is interpreted. 
Bratton ſays, ad refum habere malefaforem, i, e. to have 
the malefactor forth coming, ſo as he may be charged, and 
put to his trial. Brae?. [ib. 3. tract. 2. cap. 10, And; 
in another place, refatus de morte hominis, charged with | 
the death of a man ; hence it may with ſome reaſon ſeem, | 
that the word is the ſame with re7um. 
Arrows, By an ancient ftatute, all heads of arrows 
ſhall be well brazed, and hardened at the point with | 
ficel, on pain of forfeicurg and impriſonment ; and to be | 
merked with the mark of the maker. Stat, 7 Hen. 4. 
75. Patten-makers ſhall not uſe aſp, that arrows may ; 
be cheap. 4 Hen. 5. c. 3. | 
Artpennes, Arpennus, The ſame with arpennis, an 
erpen, or arpent. TT | = a 
Artura, —— In the black book of Hereford, de ope- 
 ratimibus arrurz, fignifies days works of plowing ; for | 
anctent cuſtomary tenants were bound to plough certain | 
days for their lord. Una arrura, one day's work at the | 
plough : And in Wilfhire, caring is a day's ploughing. | 
Paroch, Antiq. þ. 41. ws 
_ Arlon, (from ardes, to burn) Is houſe-burning, which | 
18 felony at Common law. 3 ſn/t. 66. It muſt be ma- | 
liciouſly and voluntarily, and an aCtual burning ; not 
Putting fire only into a houſe, or any part of it, without | 
rning : but if part of the houſe is burnt ; or if the fire 
doth burn, and then goeth out of itſelf, it is felony. 
2 Infl. 188. H. P. C. 85. The burning of a frame of 


2 houſe, is not accounted houſe-burning, becauſe the 
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_ of a houſe cannot come under the word domus, | 
W _ 1s neceſſary in every indictment for arſon ; and it 


AM: 

houſe only, though with intention to burn others, it is 
not felony, but a great miſdemeanor, puniſhable with 
hne, pillory, &c. If a houſe is fired by negligence or 
miſchance, it cannot amount to arſon. 3 Inj. 67, H. 
P. C. 85. Where one burns the houſe of another, it it 
be not wilful and malicious, tis no felony, but only 
treſpaſs: Therefore if 4, ſhoot unlawfully in A un, at 
the cattle or poultry of B. and by means there-t ſets 
another's houſe on fire, this is not arſon; for though the 
act he was doing was unlawful, yet he had no intent to 
burn the houſe. 1 Hal's Hift. P. C. 569. By /tat. 
25 H, 8. c. 11. burning of houſes, or barns wherein 
any Corn 15, 1s felony without benefit of clergy. And 
the /tat. 22 & 23 Car. 2. c. 7. makes it felony to ſet 
barns, ſtables, ſtacks of corn, hay, &c. on fire in the 
night time, or any outhouſes or buildings : but the of- 
fender wy be tranſported for ſeven years. By 6 Anne, 
cap. 31. ſervants through negligence or careleſsneſs ſet- 
ting on fire any dwelling houſe or outhouſe, ſhall forfeit 
Tool. to be levied by warrant of two juſtices, and paid 
to the churchwardens of the pariſh, to be diſtributed to 
the ſufferers by the fire ; or on default ſhall be ſent to the 
houſe of correction, and there kept at hard labour eighteen 
months, &c. By g Ges. 1. c, 22, (made perpetual by 
31 Geo, 2. c. 24.) ſetting fire to any houſe, barn, or 


ſtraw, or wood, is made felony without benefit of clergy. 
Form of an indiment for arſon or houſe-burning. 


HE jurors, &c. upon therr oaths preſent, that A. B. 
late of, &c, on the day, &c. in the year, &c, with 


| force and arms, between the Lours, &c. came into the houſe 
of C. D. of, Sc. aforeſaid, in the ſaid county, gentleman, 
| (the ſaid houſe being in the ſame county) and with a lighted 


— _ the ſaid A « B. then and there held in his hand, 
C. of his malice forethought, did felonioufly .ſet on fire the 
faid Br by walls it was then 7 6d [0 a ons 
down; and fo the jaid A. B. on the ſaid day of, &c. in the 
fame year above mentioned, at, Sc, aforeſaid, in the ſaid 
county, voluntarily and of his forethought malice, felomoufly 
did jet on fire and burn dwn the houſe aforeſaid, in the 
manner and form abcve mentioned, againſt the peace of our 
ſaid lord the King, &c. See title Burning, 


Arſer in le maine, Burning in the hand ; is the pu- 


niſhment of criminais that -have the bencfit of clergy. 


Termes de la ley. 

Arſura, The trial of money by fire after it was coined: 
In Deme/day we read, Reddit 5ol. ad arſfuram, which is 
meant of lawful and approved money, whoſe allay was 
tried by fire, Cowell, ed. 1727. . 

Art and part, Is a term uſed in Scotland and in the 
North of England; when one charged with a crime, ir! 
committing the ſame, was both a contriver of and acted 
part in it. Es | 

Arthel, A Britih word, and more truly written 
arddel, fignifying to avouch; as if a man were taken 


with ftolen goods in his hands, he was to be allowed a 


lawful arthel (or vouchee) to clear him of the felony. 


It was part of the law of Howe! Dada; according to 


whoſe laws every tenant holding of any other than of the 
prince or lord of the tee, paid a fine pro defen/ione regia, 
which was called Arian ardbel, The privilege of arthe! 
occaſioning a delay and exemption of criminals from 
juſtice, proviſion was made againſt it by ſtat. 26 Hen. 8. 
c. b. Cowell, ed. 1727. Facob, 

Articles of religion, By whom and how to be ſub- 
ſcribed, ſee ſtat. 13 £1. c, 12. jet. 1. 13 & 14 Gor. 2. 
c. 4. For the penalty for maintaining doEtrine againſt the 
39 articles, ſee ſtat. 13 E/. c. 12. ef. 2. 

Articuli cleri, Articles of the clergy, Are ftatutes con- 
taining certain articles relating to the church and clergy, 
and cauſes eccleſiaftical, 19 £d. 2, and 14 Ed. 3. 

Articulus, An, article or complaint, exhibited by way 
of libel, in a court chriſtian : ſometimes the religious 
bound themſelves to obey the ordinary, without ſuch 
formal proceſs : As arr. dim. 1300, the pricr and convent 
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muſt be the houſe of another ; for if a man burns his own 


out-houſe, or to any hovel, cockmow, or ſtack of corn, 
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of Burce/ler ſubmitted themſelves to the official of Linceln, 
fc, —— Ducd poſſint eos et eorum ſucceſſores per omnem 
cenſuram ecciefiaſticam ad onnium & fingulorum þ! emiſſarum 
abſervationem abſque articuli, ſeu libelli, petitione, & quocungue 
flrepitu judiciali compellere. Parach. Antiq. p. 344+ Cowell. 

Arrificers, Are taken for ſuch as are malters of their 
arts, or whole calling and employment doth conliſt chiefly 
of bodily labour: And if artificers or workmen conſpire 
not to do any work but at certain prices, &c. they are 
liable to penalties by the ſtatute 2 & 3 Ed. 6. c. 15. A 
ſtranger artificer in London, &c. ſhall not keep above two 
ſtrangers ſervants; but he may have as many Engli/Þ 
ſervants and apprentices as he can get. Stat. 21 Hen. 8. 

Stat. 5 Geo. 1. cap. 27. feft. 1. If any perſon ſhall 
contract with, entice or ſolicit any artificer in wool, iron, 
ſteel, braſs, or other metal, clockmaker, watchmaker, or 
any other artificer of Great Britain, to go into foreign 
countries out of the King's dominions, and ſhall be con- 
victed thereof upon indictment or information, in any ol 
the courts at 1/e/tmin/ter, or at the affiſes or quarter ſeſ- 
ſions, he ſhall be fined any ſum not exceeding 1001. for 
the firſt offence, and ſhall be impriſoned three months, 
and till the fine be paid ; and if any peron having been 
once convict ſhall offend again, he ſhall be fined at the 
diſcretion of the court, and impriſoned twelve months, 
and till the fine be paid, 

Se. 2. No perſon ſhall be proſecuted for the ſaid of- 
fences, unleſs the proſecution be begun within twelve 
months after the offence. 


S222. 3. It any of the King's ſubjects, being ſuch ar- 


| tificers, ſhall go into any country out of his Majeſty's 
dominions, to exerciſe or teach the ſaid trades to foreign. 
ers; and if any of the King's ſubjeQs in any ſuch foreign 
country, exercifing any of the ſaid trades, ſhall not return 


into this realm within ſix months after warning given by. 


the ambaſſador, miniſter, or conſul of Great Britain, in 
the country where ſuch artificer ſhall be, or by any 
perſon authoriſed by fuch ambaſſador, &c. or by one of 
the ſecretaries of ſtate, and from thenceforth inhabit within 
this realm ; ſuch perſon ſhall be incapable of taking any 
legacy, or of being an executor or adminiſtrator, and of 
taking any lands, &c. within this kingdom by deſcent, 
deviſe or purchaſe, and ſhall forfeit al! lands, goods, &c. 
within this kingdom to his Majeſty's uſe, and ſhall be 
deemed an alien, and out of his Majeſty's proteCtion. 
$2#7. 4. Upon complaint made upon oath before any 


juſtice of peace, that any perſon is endeavouring to ſeduce | called afſarted: and formerly afſart rents were paid to the 


any ſuch artificer, or that any ſuch artificer hath con- 
tracted, or 1s preparing to go out of his Majeſty's domi- 


nions for the purpoſes aforeſaid ; ſuch juſtice may ſend his | 


warrant to bring the perſon complained of before him, or 
before ſome other juſtice ; and if it ſhall appear by the 
oath of one witneſs, or by confefſion, that he was uilty 
of any of the ſaid offences, ſuch juſtice may bind him 
to appear at the next afſiſes or quarter ſeſſions ; and if 
ſuch perſon ſhall refuſe to give ſecurity, the juſtice may 
commit him to gaol till the next affiſes or quarter ſeſſions, 
and until he ſhall be delivered by due courſe of law ; and 
if any ſuch artificer ſhall be convict upon inditment of 
any ſuch promiſe, contract or preparation to go beyond 
the ſeas for the purpoſes aforeſaid ; he ſhall give ſuch ſe- 
Curity to the King, not to depart out of his Majeſty's do- 
minions, as ſuch court ſhall think reaſonable, and ſhall 
be impriſoned till ſecurity be given. _ | 

See. 5. If any of the above offences ſhall be committed 
in Scot/and, the fame ſhall be proſecuted in the court of 
juſticiary or the circuits there. h 

Arundinetum, A ground or place where reeds grow, 
1 [n/t. 4. And 1s mentioned in the book of Domeſday. 

Arvil-lupper, A feaſt or entertainment made at fu- 
nera!s in the North part of Ergland : arvil bread is the 
| bread delivered io the poor at funeral foiemnities, Cowell. 


And arvil, arva!, atjai, are ufcd for the burial or fune- 
ral rites ; as, 


Come bring my jerkin.. Tibb, Þ'll to the arvil, © 
Yen mars dea ſu, ſrowi, it make: ne marvil, 


York. Dial. p. $8. Cowell, ed. 1727. 


"AY. 


Arura, Pro aratura, Ploughing : Una aryra, ane 


day's work at the plough, 1enet in bondagio & don 
unam aruram in yeme, et unum ſurculaturam,. Par 
Antig. þ. 401. Hence in JYltfhire, to ear is to ploupy, 
and an earing is a day's ploughing. In which ſenſe the 
word occurs in many parts of the Old Teſtament, x; 
Gen. xlv. 6. Deut. XXi. 4+ 1 Sam. viii. 8, 12, © 
Cowell, k 

Aicenſorium, Steps by which one aſcends. Breyi, ,g 
ſeala, non laborioſa, tribus tantum di/tinfta aſcenforii 
Petrus Bleſenſis. Cowell. 

Alceſteriuin, ( Archifkertum, arcifterium,, aciflerium 
alcy/lerum, architrium) is a Greek word, and ſignifies . 
monaſtery. It often occurs in our old hiſtories Dy 
Frere. | 

Allach, or Allath, Was a cuſtom of purgation, uſed 
of old in /ales, by which the party accuſed did clear 
himſelf by the oaths of 300 men. It is mentioned in 
Ancient MSS. and prevailed till the time of Her. c. 
when it was abrogated. 1 Hen, 5. cap. 6. Spelman, 
Cowell, 

Aflart, (A/artum) Is derived from the Fr. affariir, to 
make plain, according to Marwod, Aſſartum eft quad 
redaftum eft ad culturam. Fleta, lib. 4. cap. 21. And 
the word afſartum is by Spelman derived from exertum, to 
pull up by the roots ; tor ſometimes *tis wrote effart. 
Others derive it from exaratum, or exartum, which fig- 
nifies to plough or cut up. amuord, in his Foreft 
Laws, ſays it is an offence committed in the foreſt, by 
pulling up the woods by the roots, that are thickets and 
coverts for the deer, and making the ground plain as 
arable land: this is eſteemed the greateſt treſpaſs that can 
be done in the foreſt to vert or veniſon, as it contains in 
it waſte and more ; for whereas waſte of the foreſt is but 
the felling down the coverts which may grow up again, 
affart is a plucking them up by the roots and utterly de- 
{troying them, ſo that they can never afterwards ipring 
up again. And this is confirmed out of the Red Book ig 
the Exchequer, in theſe words——Aſlarta vero dicuntur 
gue apud 1ſidorum occifiones nuncupantur, quando forefie 
nemora vel dumeta, paſcuis & latibulis ferarum opportuna, 
ſuccuduntur + quibus ſucciſts & radicitus auuifis, terra fub- 
vertitur & excolitur, But this is no offence if done 
with liccnce ; and a man may by writ of ad quod damnum 
ſue out a licence to afſart ground in the foreſt, and make 
it ſeveral for tillage. Reg. Orig. 257. Hence lands are 


crown for foreſt lands aſſarted. Stat. 22 Car. 2. c. 6, 

Aſſartments ſeem to be uſed in the ſame ſenſe in Rot. Parl. 
f afſart you may read more in Cromp. Juriſd. p. 203 

and wy de Forefta, anno 9 Hen, = os my 
rt 1. þ. 171. Cowell, 

_ Aſſault and battery, Aſault is derived from the 
old Latin word afſultus, that is, leaping on, or from the 
French verb af/ailer, to attack, and ſignifies an attempt 
or offer, with force and violence, to Jo a corporal hurt 
to another ; as by ſtriking at him without a weapon; or 
preſenting a gun at him, at ſuch a diſtance to which the 
gun will carry ; or pointing a Bitch-fork at him, ſtanding ' 
within the reach of it ; or by holding up one's fiſt at him; 
or by any other ſuch like a&, done in any threatning 
manner. 1 Hawk. 133. Battery, (from the French 
battre, to ſtrike, or from the Saxon batte, a club) ſeems 
to be, when any injury whatſoever, be it never fo ſmall, 
is aftually done to the perſon of a man, in an angry, or 
revengeful, or rude, or inſolent manner ; as by ſpitting 
in his face, or any way touching him in anger, or vio- 
lently juſtling him out of the way, and the like. 1 Hawk. 
134+ 

X injury whatſoever, be it never ſo ſmall, being 
actually done to the perſon of a man, in an angry or re- 
vengetul, or rude or inſolent manner, as by ipitting 1 
his. face, or any way touching him in anger, or violently 


juſtling him out of the way, are batteries in the eye of 


the law. 6 Med. 149, 172. 


1 Med. 3. 3 Lev. 404+ 
1 Hawk, P. C. 134. | 


But 


A S 8 
But to lay one's hand gently on another, whom an of- 


 Feer has a Warrant to arreſt, and to tell the "Rt. that 


'his is the man he wants, 1s not a battery. 2 Aol, Abr, 


6, I Hawk. P, CG. 134. | ; 


& if two by conſent play at cudgels, and one happens 
to hurt the other, as their intent was lawful and com- 
mendable, in promoting courage and activity, it does not 
| ſeem to amount to battery. Dalt. c. 22. Bro, Coron, 


Wwe A. lays his hand on his ſword, and ſays, that f 7t 
were not aſſeze time I would not take - language F kg you, 
that is no afſault ; for it is plain he did not deſign to do 
him any corporal hurt at that time, and a man's intention 
muſt operate with his act in conſtituting an aflault, 
1 Mod. 3+ | : | 

[t ſeems agreed, that at this day no words whatſoever, 
be they never ſo provoking, can amount to an aſſault, not- 
withſtanding the many ancient opinions to the contrary. 


1 Hawk, P. C. 134. 


Every battery includes an aſſault ; therefore if the de- 
fendant be found guilty of the battery, it is ſufficient, 
. 284. 1 Hawk. P. C. 134. | 

So if one ſoldier hurts another by diſcharging a gun in 
exerciſe, this cannot amount to a battery, though if it 
be done without ſufficient caution, he is liable to an ation 
at the ſuit of the party injured. Hob, 134. 2 Rot. Abr. 


548. | 7 
1. In what caſes aſſault and battery may be juſtified, and 


pleadings, © 
2, Ho afſault and battery are puniſhed, 


1. In what caſes aſſault and battery may be juſtified, and 
pleadings, | 


A perſon may juſtify an aſſault, in defence of his per- 
ſon, or of his wite, or maſter, or parent, or child within 
age; and even a wounding may be juſtified in defence ot 

| his perſon, but not of his poſleſlions. 3 Salk. 46. 

And where a-man in his own defence beats another 
who firſt aſſaults him, he may take advantage thereof, 
both upon an inditment and upon an action ; but with 
this difference, that on an indictment he may give it in 
evidence upon the plea of Not guilty, but on an action 

| he muſtplead it ſpecially. ns Hawk. 134. | 

If an. officer, having a warrant againſt one who will 
not ſuffer himſelf to be arreſted, beat or wound him in 
the attempt to take him, he may juſtify it ; ſo if a parent 
in a reaſonable manner chaſtif is child. or maſter his 
ſervant, being aQtually in his ſervice at that time, or a 
ſchoolmaſter his ſcholar, or a gaoler his priſoner, or even 
a huſband his wife ; or if one confine a friend who is mad, 
and bind and beat him, &c. in ſuch manner as is proper 
in his circumſtances ;z or if a man force a (word from one 
who offers to kill another ; or if a man gently lay his 

Hands on another, and thereby ſtay him from inciting a 
dog againſt a third perſon ; if I beat one (without wound- 
ing him, or throwing at hint a dangerous weapon) who 
wrongfully endeavours with violence to diſpoſſeſs me of 
my lands or goods, or the goods of another delivered to 
me to be kept for him, and will not defiſt upon my lay- 
_ Ing my hands gently on him and diſturbing him ; or if a 
. man beat, wound or maim one who makes an aſlault 
upon his perſon, or that of his wife, parent, child, or 

&r; or if a man fight with, or beat one who attempts 
to kill any ſtranger ; in theſe caſes it ſeems the party may 
Juſtify the aſſault and battery. See 1 Hawk. P. C. 130. 
and the ſeveral authorities there cited. 

And on an indiment the party may plead Not guilty, 
and give the ſpecial matter in evidence ; but in an ation 
0n the caſe he muſt plead it ſpecially. 6 Mod. 172. 

In battery the plaintiff declared, that on ſuch a day 
the defendant aſfauited and beat his wife, this aftion was 
drought by the huſband after the death of his wife, and it 
veing a perſonal wrong, is dead with the perfon ; and if 
the had been living, the huſband alone could not have the 


ation, becauſe damages would ſurvive to the wife. 
Helv, 89. | 


{ 
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In an ation of aſſault, the plaintiff declared quod cum 
the defendant ſuch a day, &c. him the atoreſaid plaintiff 
did beat, which is only a-recital, and not an expreſs alle- 
gation that the defendant vid beat him, and tor : his purpoſe 
the caſe of Sheriff and Bridges was cited, Mich. 39. Eliz. 
where ſuch a declaration was held ill; but yet the decla- 
ration in the principal caſe was held good. Paſch. 12. 
on Godb. 251. Shorley's caſe. - 2 Bul/t.. 215, reported 
y the name of Sherland verſus Heaton, where the decla- 
ration was held ill; but if it had been quod cum. the plain- 
tiff being in pace domini regis, &c. the defendant did aſ- 
fault him, this had been good, becaule 'tis celative to the 
quod cum, which always preſuppoleth ſome ſubſequent 
matter, | | 
In an ation of battery the defendant pleads, that he 
was maſter of a ſhip, and that the plaintiff being his 
carpenter and ſervant in the ſhip, neglected his duty and 
gave him ſaucy language, and therefore mederate caſtigauit ; 
plaintiff replies non moderate ca/tigavit ; and iflue joined ; 
verdict , was given for the plaintiff; and in an arreſt of | 
judgment. it was inſiſted, that a non moderate caſtigavit was 
not a pertinent negative, the proper iſſue being :mmoderate 
caſtigavit ; but, the court held it well enough, eſpecially 
after verdict. 1 Sid. 444, 2 Keb. 623. 1 Pert. 70. 
In affault and battery, the defendant pleaded Not guilty, 
and afterwards, before the record of n/t privs was tealed, 
he would confeſs the action ; but adjudged, that it came 
too late, tho' all the pronotaries were of* a contrary 
opinion, Hob. 221. | 


x 


Aſſault, &c. the defendant pleaded, that tempore quog 


| &c. he was ſeiſed of ſuch rectory in fee, and that the 


corn growing in the place was ſevered from the nine parts, 
and tnat he came into the ground to carry away the 
tithes, and in defence thereot, .and to hinder the plaintiff 
irom taking it, he ſtood there to defend it, - and if any 
hurt was done it was of his own wrong ; the plaintiff 
replied, de imjuria ſua propria abſque tali cauſa ; and upon 
demurrer to this replication the plaintiff had judgment; 
becauſe by his declaration he did not claim any thing in 
the ſoil or in the corn, but only damages for the afſault, 
&c. which is collateral to the 7:t/e; but if he had claimed 
a title, &c. and the defendant had pleaded any matter to 
deſtroy ſuch title, there the plaintiff muſt ogy ſpecially, 
and not plead generally ab/que tal: cauſa. Yetv. 157: 

In battery, &c. the ation was laid in London, when in 
truth it was done at Uxbridge ; the defendant pleaded, that 
on ſuch a day and year, the plaintiff at B. in the county 
of $, made an affzule upon the defendant, and pleaded 
de injuria ſua propria, and traverſed, that he was guilty 
in London z this was adjudged a good plea, Goldſ. 5. 

In an ation of aflault and battery, and wounding, it 
was laid with a mutilavit & ſmiftr' brach* fregit ita quod 
uſum ſfiniſtri brachit amifit 3 to this the defendant pleaded | 
de ſon aſſault demeſne ; and on demurrer it was ſhewn for 
cauſe, that this being a heinous battery, and amounting 
to a mayhem, he ſhould have ſhewed to the court, that 
the aſſault was with ſuch violence, that he could not other- 
wiſe defend himſelf but by maiming the plaintiff ; and 
the pleading ſhould have been, that plaintiff mayhemaſſet 
& a the defendant nt, &c. But the court 
held the plea good, and that it was a matter upon evi- 
dence, whether the aflault were proportionable to the 
battery ; for if it were not, the iſſue would be for the 
plaintiff; although the plaintiff did make the fit aſſault, 
it will not juſtify every beating, but it muſt be ſuch a one 
as may draw a probable danger and fear upon the perſon 
upon whom it is made. 1 $:4. 246. 1 Keb. 884, 921, 
S. C. See Cro. Fac. 251. 3 Lev. 251. 3 Lev, 403. 
1 Lutw. 925. 2 Infl. 316. 2 Hawk. P. C. 159, 

In aſſault, &c. the defendant pleaded ſon aſſault demeſne ; 
the plaintiff replied, that he was ſervant to Mr. Sandy; 
to look after. his horſes, and that the defendant would 
have beaten one of them, but that the plaintiff laid his 
hands on the defendant in defence of the horſe, and there - 
upon the defendant aſſaulted him : the defendant rejoined, 
that he was ſervant to Mr. Rider, who was ſeiſed in fee 
of a cloſe called Davis Cloſe, which was well fenced, and 
that he ſeeing one Paytor, another of Mr, Sandys's ſervants, 


attempting 


| 
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attempting to leap over the fence on horſeback, forbid 
him, and endeavoured to hinder him; and that the 
plaintiff coming to aſliſt Payton allaulted the defendant, 
who defended $nkel, and traverſed, that he was guilty, 
(c. but in Davis Grove, &c, and upon demurrer, it 
was objected to the replication, that the plaintiff did not 
poſtiively alledge, that the defendant did beat him, but only, 
chat he world have beaten him ; but notwithſtanding this 
exception, the defendant had judgment, Noeta ; in this 
caſe the plaintiff juſtified as a ſervant in defence of his 
maſter's goods, and the defendant juſtified in defence of 
his maſter's poſieſſion ; and it was held, that a ſervant 


may juſtify a battery in defence of his perſon, but not of | 


his goods, 2 Lutw. 1481. 

In aſſault, &c. the defendant pleaded ſon afſault de- 
meſne, and the plaintiff replied, /that he was ſtanding at 
his gate, and that the defendant being on horſe-back of- 
fered to ride over him, whereupon he melliter aflaulted 


the plaintiff in defence of himſelf, que gf eadem, Sc. and. 


on demurrer to this replication it was adjudged to be ill, 
becauſe he thereby had confeſſed that he had made the 
firſt aſſault ; for he ſhould have pleaded molliter manus 11- 
Poſuit to hinder the riding over him, 1 Lev. 282. 1 Sid, 
441. 1 AM4:d,_36. 2 Keb. 5gy.' * | 
In treſpaſs for aflault and battery, the defendant jufti- 
fies by a molliter impoſuit manus for due correftion of the 
defendant as his ſeryant, and pleads over, that ſince that 
time the plaintiff exoneravit & relaxauvit (without faying 
per ſcriptum) to the defendant the ſaid matter ; -to this 
| plea it was demurred for doubleneſs ſpecially ; and the 
opinion of the court was, that it was double ; for though 
the releaſe be not ſufficiently pleaded, yet it is pleaded fo 
as iſſue be taken upon it, which will make it double. 
1 Sid. 175. 1 Keb, 661, 8. C. Co 
Aſſault, battery and wounding ; the defendant pleaded, 
that he was conſtable of B. and for ſuch a miſdemeanor 
done by the plaintiff he laid his hands on him and put 
him into the ſtocks gue ef eadem tranſgrefſio; and upon 


demurrer to this plea, it was adjudged for the plaintiff, 


becauſe the defendant did neither plead Not guilty, nor 
juftify the wounding ; but if he had pleaded, that the hurt 
which the plaintiff had was of his wrong, this had an- 
 ſwered all. Cro. Eliz. 93. | | 
In atiault, &c. the defendant juſtified by a moelliter manus 
:zmpoſuit an the plaintiff, who entered his cd:ſe; and upon 
a demurrer, it was adjudged no good plea, becauſe the 
plaintiff did not thew what eſtate he had in the cioſe, or 
_ he did endeavour to turn the defendant out. Afoor 
40. | 
In offault, battery and wounding ; the defendant pleaded 
for: affault aemeſne; and upon a demurrer to this plea it 
was adjudged i}l, becauſe the defendant cannot juſtity the 
wounding by this plea 3 but this may be {till a allies; 
tor the ground of the action ts the treſpaſs, to which this 
is a proper plea. 8:4. 246. | 
Aſſault, battery and wounding, &c. the defendant as to 
the wounding, pleads Not guilty, and as to the reft, he 
juſtified by virtue of a ca. ſa. againſt the plaintiff, and a 


warrant thereon, and that he to arreſt the plaintiff mol- 
liter manus impsſuit on him, and that he did take and 


imprifon him, gue quidem mollis impofitio manuum, is the 
ſame aſſault and battery of which the plaintiff complain- 
ed ; and upon demurrer it was objected, that molliter 
manus imponere was too ſoft a juſtification for battery ; the 
detendant ought to have pleaded Not guilty as to that ; 
and that it was ſo adjudged in Story and Calvert's caſe, 
Fill, 2 TV. 3. Rot. 759. in C. B, *Tis true Serjeant 
Levinz, wio reports the principal caſe, tells us, that mol- 
liter manus impnere is a battery, if the defendant hath 
nothing to excuſe himſelf for ſo doing, and that moſt of 
the precedents are as this is ; tho in ſome the battery is 


particularly anſwered, and that would be the ſurer way of 
pleading, 1 Lutw, 925. 
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appointed between the maſter of the mint and the mer- 
| chants that bring ſilver thither for exchange. Anno 2 Þ:. 6. 


A $8 


2. How aſſault and battery are puniſhed, 


to an indictment at the ſuit of the King, wherein he ſhaj 


be fined according to the heinoufneſs of the offence, 
1 Hawk. 134. 


attorney employed in a cauſe againſt a man; or a juror 


giving verdict againſt him ; or his adverſary for ſuing 
him, &c. is puniſhable on an indictment, by fine and 


impriſonment, for the contempt. 1 Hawk, 58. 

Stat. 8 & 9g IV. 3. cap. 1r. [intituled, 4: a for the 
better preventing frivolous and vexatious ſuits] enacts that, 
where there are ſeveral detendants to any ation of af. 
ſault, &c. and one or more acquitted, the- perſon fo ac- 
quitted ſhall recover coſt of ſuit, unleſs the jud ; 
that there was a reaſonable cauſe for making ſuch perſon 
a defendant.or defendants to ſuch aftion, 

Stat. 9 Ann. cap. 16. Aﬀlaulting a privy countellor in 


clergy. | 1 | 

Stat. 6 Geo. 1. c. 23: ett. 11. If any perſon ſhall 
wilfully and malicioufly aflault any perſon or perſons in 
the publick ſtreets or bighways; with an intent to tear, 
ſpoil, cut, burn or deface, and ſhall tear, ſpoil, .cut, 
burn, or deface the garments or cloaths of ſuch perſonor 
perſons, then all and every perſon and perſons fo. of- 
fending, being thereof lawfully convicted, ſhall be ad- 


whom ſuch oftender ſhall be tried ſhall have full power 
and authority of tranſporting ſuch felons for the ſpace of 


ſeven years. 
is made felony and tranſportation. 


Indiatment for an aſſault: 


T HE jurors for our lord the King upon their oaths pre-. 


ent, that =— of 


——_—_— ee 


im the ſaid county 
| FL the rn———_—__ Yar 
of the reign of our ſovereign lord George the Third, &c, 
at = aforeſaid in the county aforchid, 4n and upon 
— then and there being in the peace of Gad and of our 
ſaid lord the King, with force and arms an aſſault did make, 
and him the ſaid then and there did beat, wand 
and evil intreat, and then and there to him other enormaus 
things did, to the great damage and hurt of him the fad 

and to the evil example of all others offending m the 


like kind, and againj! the peace of our ſaid lord the King, 
his crown and dignity, | 


ſay, 1. e. a proot of trial) Is the examination of weights 
and meaſures, by clerks of markets, &c. Reg. Orig. 279- 
—— Ac affiſam et allayam penis, vint et cerviſie. Patene 
7 H. 8. Tho. Marrow, Cowell. 
Allaper of the King, (4/ayator Regis) An officer of 
the King's mint, for the triai of filver ; he is indiffercatly 


cap. 12. Velſels of gold ſhall be a//ayed. 28 Ed. 1. c. 20. 
and 18 Car. 2, c. 5, —— Mandaium off Will, Hardel 
clerico quod convocatis in preſentia ſua omnibus moneterus, 
aſſayatoribus, cuſtodibus, operariis et alits miniftris de Cam- 
biis Regis London & Cantuar. per viſum et teftimuzum 
illorum provideat, quod tot & tales operarit fint in predicts 
cambiis, qui ſufficiant ad operationes Regias faciendas, ne Rex 
pro defettu hujuſmodi miniſirorum dampnum incurrat, Claut. 


(17 Hen. g. n. 8. 


Allavers, Of plate made by gold/rniths, &c. Theſe are 


| for aſſaying and ming owes ; of whom with their fees, 


and how the afſay offices are regulated by ftature, fcc 
i2 G. 2. c. 26. and title Godtniiths, 

Allayſiare, A word uſed in old charters for to take 
fellow judges. Henricus Dei gratia Rex Angl. &'c. dilecto 
et fideli ſuv Nicholao de la Tour /alutem, Scaatis guoe 
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Are 


The wrong-doer is ſubject both to an ation at the ſu 
of the party, wherein he thall render damages ; and oY 


An affaulting or threatning a counſellor at law, g 


the execution of his office, is felony without þencfit of 


judged to be guilty of felony ; and the courts before 
Juog E y M 


Stat. 7 Geo. 2. cap. 21. Aﬀaulting with intent to rob 


Aſſay of weights and meaſures, (From the Fr. F- 


EE" or = * * 


wins wos juticiarium noſtrum una cum hits quos vobis 
con 


.-. afſayhandos ad aſſiſam nove diſſeiſine capiendam. 
ae cular, Abbot. Glaſton MS. f. 575. Cowell, 


Afecurare, (Abſecurare) To make ſecure by pledges, 
or any 


tioned. Hoveden, anno 1174s 
acembly unlawful, From the Fr. aſſembler, 3: e. ag- 
veoare, to flock together, It is the meeting of three 

of hs perſons to do an unlawful act, altho* they do it 


not: as to aſſault, or beat any perſon ; enter into houſes, 


or lands, © ce Weſt. Symb. part. 2. fett, 65. "Their meeting 
and abiding together makes the crime, where they do not 
execute their intentions : if the intention be to redreſs 
ublic grievances, and be executed, "tis adjudged trea- 
wh Inſt. 9. In the reign of King E4. 6. a law was 
made declaring it treaſon for twelve perſons, or more, to 
aſſemble together to attempt to kill any of the King's 
council, or to alter the Jaws, ©. and that it ſhould be 
felony to attempt to deſtroy parks, pull down houſes, in- 
cloſures, &c. if they continued together an hour after 
proclamation made by a juſtice of peace, mayor, or ſhe- 
riff: but this was ſoon repealed, though it ſeems to have 
(en riſe to the late riot act; which ordains, that where 
twelve perſons, or more, unlawfully aſſembled, continue 
together an hour zfter proclamation to depart, they ſhall 
be guilty of felony. Stat. 1 Geo. 1. c. 6, See Religious 
aſſembly, and Riof, Facob, 


Aſent or Conſenf, To a legacy of goods, the affent 


of the executor is neceſſary, before the legatee may take 
the ſame; but to a deviſe of lands that are freehold, it is 
- Not required, F 

| The gſ#nt of an executor to a deviſe of a legacy, or of 

any perſonal thing, is ſo neceſlary, that if the legatee to a 
deviſe take the thing without the delivery and aſſent of 
the executor, he may have an action of treſpaſs againſt 
them. Keilw, 128. Dyer. | | | 

But ſuch an aſſent will not make a deviſe of a perſonal 
thing good, which is void in itſelf; as for inſtance, the 
teſtator having a term of years, as executor to another, 
deviſed it to a ſtranger, and made his ſon executor, and 
died; the deviſee enter'd by the aflent ef the ſon, and 
afterwards he, as executor to his father, re-entered upon 
the deviſee ; and adjudged, that his entry was lawful, be- 
cauſe the deviſe to this ranger was void, for an executor 
cannot deviſe that to another which he hath as executor, 
becauſe he hath it not in his own right, but for the uſe 
of his teſtator ; therefore an aſſent to a void deviſe muſt 
be alſo void, Plowd. Comm. 525. | 

The Common law takes notice of the aſſert of the exe- 
- Eutor to the legacy, and doth give him time to conſider of 

the value of the goods, and ſtate of the debts of the teſta- 
tor, that he may pay a legacy with ſafety ; the executor 
being to pay debts before legacies. Perk. 570. 

No property can be transferred to the legatee without 
the aſſent of the executor ; but if the executor doth once 
_ aſſent to the legacy, the legatee hath ſuch a property 

veſted in him that he may take it, though the executor 
revokes his aſſent afterwards. And there may be an aſ- 
_ ſent implied, as well as expreſs ; as if the executor offers 

the legatee money for what is bequeathed him ; or directs 


_— to the legatee to buy it, &c, Plowd. 543. 4 Rep. 
20, | | 


In treſpaſs, &c. the caſe was, that the teſtator being 
poſſeſſed of lands, which he held upon ſeveral leaſes, ſome 
of which were in the dioceſe of the archbiſhop of York, 
and ſome in peculiars, deviſed all thoſe leaſes to his ſon, 
and made his daughter executrix, who was then an fant; 
me mother took out adminiſtration durante minore etate 
of the executrix in the peculiar, where her huſband died, 
and granted the reſidue of the term of the lands there to 
the plaintiff; the queſtion was, whether the aſſent of an 
aanmftratrix, durante minore etate, was g00d to the de- 
ns of a term, or whether the aſſent of the executrix 
Pom tho? an infant, was neceſlary ; the chief juſtice 

"derſan held, that an infant at the age of eighteen might 
ent; but the court doubted, whether the aſſent of an 


f miniſtratrix was good or not, Cro. Eliz, 719, 


Vor, I, 


ſolemn interpoſition of faith. In the charter of | 
ice between Her. 2. and his ſons, this word is men-. 


ik 


The teſtator being poſſeſſed of a term of years; deviſed 
the ſame to his daughter for ſo many years as he. ſhould 


live, remainder to /f. 8. and made his daughter's huſ- 
band executor, ahd died ; the executor ſome time after- 
wards declared, that if his wife was dead his eftate in the 


lands was ended ; adjudged, that this was a ſufficient aſ- | 


ſent to make him take the term, in right of his wife, as 
a deviſee ; but if he had not made ſuch a declaration, he 
might have taken It as executor, and not as a deviſce, 
and by conſequence might have enjoyed it; if he had ſur- 
vived his wife. March 137: Adjudged, that the ſpiritual 
court may compel an executor to aſſent to a legacy, and 
ſo may a court of equity. March 97. 

Aſeſſo2s, Thoſe that aſs publick taxes. Two in- 
habitants in every pariſh were aſſeſſors for the royal aid, 
to rate every perſon according to the value of his eſtate: 
Stat. 16 & 17 Car. 2, There are aſfleſiments of pariſh 
duties, for raifing money for the poor; repairing of high- 
ways, &c. made and levied by rate on the inhabitants ; 
as well as afleſlments of publick taxes, &c. See Affiſo2s; 


Alſets. All thoſe goods and chattels which belonged to 
the teſtator at the time of his death in any part of the 
world, and which do come to the hands of the executor, 
ſhall be afets (from the French affz, enough) or /uffi- 
cient goods and chattels to make the executor chargeable 


(as far as the ſaid goods and chattels extend) to a creditor 


or legatee. 6 Rep. 475. Terms de la ly; | 

Aſſets are real or perſonal ; where a man hath lands in 
fee {1imple, and dies ſeiſed thereof; the lands which come 
to his heir, are aſſets real : and where he dies poſſeſſed of 
any perſonal eſtate, the goods which come to the execu- 
tors, are aſſets perſonal: Aſſets are alſo divided into afſets 
per deſcent, and aſſets enter maines ; aſſets by deſcent is 
where a perſon is bound in an obligation, and dies feifed 
of lands which deſcend to the heir, the land ſhall be af- 
ſets, and the heir ſhall be charged as far as the land to him 
deſcended: will extend: Aſſets enter maines, is when a 


man indebted makes executors, and leaves them ſufficient 


to pay his debts and legacies; or where fome commodity 
or profit ariſeth to them in right of the teftator, which are 
called afſets in their hands. Termes de la ley, 


I. What fall be aſſets by deſcent in the hands of an heir ; 


and what not. 


2. What ſhall be afſets in the hands of an executor or 
adminiſtrator. | 


3. Pleadings in caſes of real and perſonal aſſets. 


1. What ſhall be afſets by deſcent in the hands of an heir; 
and what not, 


Where the anceſtor enters into a bond, and dies ſeifed 


of lands in fee, which deſcend to his beir as ſuch, thoſe | 


lands are real aſſets and liable to ſatisfy the debts of the 
anceſtor, and they are called aſſets by deſcent ; and for- 
merly the law was, that if the heir had ſold or aliened 
the land before the bond was put in ſuit, the debt was 
loſt; to prevent which, by ftatute 3 & 4 Will. & M. 
c. 14+ ſet. 5. it is enafted, that ©* where any heir at 
law ſhall be liable to pay the debt of his anceſtor in regard 
of any-lands or tenements deſcending to him, and fhall 
alien the ſame before any a&tion brought, ſuch heir at 
law ſhall be anſwerable for ſuch debt in an ation of debt, 
to the value of the land by him aliened ; in which caſes 
all creditors ſhall be preferred as in aCtions againſt execu- 


tors; and ſuch execution ſhall be taken out upon any 


judgment obtained againſt ſuch heir, to the value of the 
land, as if the ſame were his own debt, ſaving that the 
lands, bona fide aliened before the aCtion brought, ſhall 
not be liable.” +£1.99 

$28. 6. 4 Where any aCtion of debt upon ſpecialty is 
brought againſt any heir, he may plead riens per diſcent 
at the time of the original writ brought, or the bill filed ; 
and the plaintiff may reply, that he had lands, tenements 
or hereditaments, from his anceſtor before the original 
writ brought or bill filed ; and if upon iſſue joined it be 
found for the plaintiff, the jury ſhall inquire of the value 
of the lands deſcended, and thereupon judgment ſhall be 
given and execution awarded; but if judgment be given 

Aaa ' againſt 
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attempting to leap over the fence on horſeback, forbid 
him, and endeavoured to .hinder him; and that the 


- plaintiff coming to gr roam aflaulted the defendant, | 


who defended himſelf, and traverſed, that he was guilty, 
c. but in Davis Grove, &c, and ,upon demurror, #t 
was objected to the replication, that the plaintiff did not 
poſitively alledge, that the defendant drd beat him, but only, 
that he world have beaten him ; but notwithſtanding this 
exception, the defendant had judgment. Nota ; in this 
caſe the plaintiff juſtified as a ſervant in defence of his 
maſter's goods, and the defendant juſtified in defence of 
his maſter's poſſeſſion ; and it was held, that a fervant 
may juſtify a battery in defence of his perſon, bat not of 
his goods, 2 Lutw. 1481. 

In affault, &c. the defendant pleaded for afſault de- 
meſne, and the plaintiff replied, that he was ſtanding at 
his gate, and that the defendant being on horſe-back of- 
fered to ride over him, whereupon he molliter aflaulted 
the plaintiff in defence of himſelf, que gf eadem, Fe. and 
on demurrer to this replication it was adjudged to be ill, 


becauſe he thereby had confeſſed that he had made the | the execution of his office, is felony without benefit of 


firſt aſſault ; for he ſhould have pleaded molliter manus i1m- 
P2fuit to hinder the riding over him. 1 Lev. 282. 1 5:4, 
441. 1 Ad, 36. 2 Keb. 59y.' | 


In treſpaſs for aflault and battery, the defendant juſti- 
| fies by a molliter impoſuit manus for due correftion of the 


defendant as his ſeryant, and pleads over, that ſince that | 


time the plaintiff exoneravit & relaxavit (without faying 
per ſcriptum) to the defendant the ſaid matter ; -to this 
plea it was demurred for doubleneſs ſpecially ; and the 
_ opinion of the court was, that it was double ; for though 
the releaſe be not ſufficiently pleaded, yet it is pleaded fo 
as iſlue be taken upon it, which will make it double. 
1 Sid. 175. 1 Keb, 661. 8. C. . 

Aſſault, battery and wounding ; the defendant pleaded, 
that he was conſtable of B. and for ſuch a miſdemeanor 
done by the plaintiff he laid his hands on him and put 
him into the ſtocks gue eff eadem tranſgrefſio; and upon 
demurrer to this plea, it was adjudged for the plaintiff, 
becauſe the defendant did neither Plead Not guilty, nor 
_ Juftify the wounding ; but if he had pleaded, that the hurt 

which the plaintiff had was of his wrong, this had an- 
ſwered all. Cro. Eliz. 93. 

In atiault, &c. the defendant juſtified by a molliter mans 
:zmpoſuit an the plaintiff, who entered his d:ſe; and upon 
a demurrer, it was adjudged no good plea, becauſe the 
plaintiff did not ſhew what eſtate he had in the cloſe, or 


we he did endeavour to turn the defendant out. Afoor 
040. | 


In afjault, battery and wounding ; the defendant pleaded | 


for affault demeſne ; and upon a demurrer to this plea it 
was 2 ay; i}l, becauſe the defendant cannot Juſtify the 
wounding by this plea 3 but this may be ſtil] a queſtion, 
for the ground of the action is the treſpaſs, to which this 
is a proper plea. 8:4. 246. 

Aſſault, battery and wounding, &c. the deſendant as to 
the wounding, pleads Not guilty, and as to the reft, he 
juſtified by virtue of a ca. ſa. againſt the plaintiff, and a 
warrant thereon, and that he to arreft the plaintiff mol- 


liter manus impcſuit on him, and that he did take and | 
_ impriſon him, gue guidem mollts :mpofitio manuum, is the. 


| KR that bring ſilver thither for exchange. Anno 2 4. 6. 


ſame aſſault and battery of which the plaintiff complain- 
ed ; and upon demurrer it was objected, that molliter 
manus imponere was too ſoft a juſtification for battery; the 
defendant ought to have pleaded Not guilty as' to that ; 
and that it was ſo adjudged in Stony and Calvert's cafe, 
Hill. 2 WW. 3. Rot. 759. in C. B. *Tis true Serjeant. 
Levinz, who reports the principal caſe, tells us, that mol- 
| titer manus mponere is a battery, if the defendant hath. 

nothing to excuſe himſelf for ſo doing, and that moſt of 
the precedents are as this is ; tho” in ſome the battery is | 


particularly anſwered, and that would be the ſurer way of 
pleading, 1 Lutw, 925, 


If 
- 


AS 8$ 
2. How aſſault and battery are puniſhed, 


The wrong-doer is ſubje& both to an aQian at the fuit 
of the party, wherein he ſhall render damages ; ,and_ a, 
to.an indictment at the ſuit of the King, wherein he ſha 
be fined according to .the heinouſneſs of the offence, 
1 Hawk, 13% | | 

An affaulting or threatning a counſellor at law, , 
attorney employed in'a cauſe againſt a man,; or a juror 
giving verdict againſt him ; or his adverſary for ſuing 
him, &c, is puniſhable on an indiftment, by fine and 
impriſonment, far the contempt. 1 Haw, 58. 

Stat. 8 & 9 WY. 3.cap. 1T. [intituled, 4: a@ for th 
better preventing frivolous and vexatious ſuits) enads that, 
where there are ſeveral detendants to any aRtion of af. 
ſault, &c. and one,or more acquitted, the: perſon fo ac- 
 quitted ſhall recover coſt of fuit, unleſs the judge cenity 
that there was a reaſonable cauſe for making ſuch perſon 
a defendant or defendants to ſuch aftion, , 

Stat. 9 Ann. cap. 16. Aflaulting a privy counſellor in 


clergy. k we +07; Eto! 
"Fen. 6 Ge I. & 23: ett. 11. If :any. perſon ſhall 
 wilfully . and . maliciopufly aflault any perſon or perſons in 
the publick ſtreets or bighways; with aniintent:to tear, 
ſpoil, cut, burn or deface, and ſhall tear, ſpoil, .eut, 
' burn, or deface the garments or cloaths of ſuch perſon or 
perſons, then all and every perſon and perſons fo. of- 
fending, being thereof lawfully convicted, ſhall be ad- 
judged to be guilty .of felony ; and the courts before 
whom ſuch oftender ſhall be tried ſhall have full power 
and authority of tranſporting ſuch felons for the ſpace of 
vent Fears. tet :- COR Fas 
Stat. 7 Geo. 2. cap. 21. Aﬀaulting with intent to rob 
is made felony and tranſportation. I TR 


Tndiftment for an aflault; | 


HE jurors for our lord the King upon their oaths pre- 

| ſent, that =—— of —— ; aj gy rye 

0n the ——— day of | i the ———— year 

of the reign of our ſovereign lord George the Third, &c, 
at = aforeſaid in the county aforejaid, in and 

then and there being in the peace of Gad and of our 

feid lord the King, with force and arms an afſault did mate, 

and him the ſaid - then and there did beat, wand 

and evil intreat, and then and there to him other enormas 

things did, to the great damage and hurt of him the fad 

and to the evil Pia of all others offending i the 

like kind, and againſt the peace of our ſaid lord the King, 

his crown and dignity, | | 


» 


Alay of weights and meaſures, (From the Fr. Ef- 
ſay, 1. e- a proof of trial) Is the examination of weights 

and meaſures, by clerks of markets, &c. Reg. Orig. 279- 
—— Ac aſpen et allayam panis, vini et cerviſue. Pains 
37 H. 8. Te Marrow, _ | E 
the King's mint, for the trial of ſilver ; He is indifferently 
a ple oe between the maſter of the mint and the mer- 


cap. 12. Veſſels of gold ſhall be a//ayed. 28 Ed. 1. c. 20. 
and 18 Car. 2; c. 5. —— Mandatum off Will, Hardel 
clerico quod convocatis in preſentia ſua omnibus maneterus, 
afſayatoribus, cuftedibus, operariis et aliis miniftris de Cam- 
biis Regis London & Cantuar. per wviſfum et te/timimam 
illorum provideat, quod tot & tales operarit fint in prededass 
cambiis, qui ſufficiant ad operationes Regias faciendas, ne Rex 
pro defet3u hujuſmadi mini/trorum dampnum incurrat, Claut- 
17 Hen. 3. n. 8. 

" Allayes, Of plate made by goldſmiths, &c. Thele are 
for aſſaying and marking thereof; of whom with their fees, 
and how the afſay p are regulated by ftature, fee 
12 G. 2. «. 26. and title Gold{niths. | 

Alayſiare, A word uſed in old charters for to take 
fellow judges. Henricus Dei gratia Rex Angl. &c. diletto 


et fideli ſuo Nicholao de 1a Tour /alutem, Sciatis quos 
| conftitui- 


BD TIE 

mus vos jufticiarium noftrum una cum his quos vobis 
ene”, ayſiandos ad aſſiſam nove diſſeiſine capiendam. 
duxe artular, Abbot. Glaſton MS. f. 57. Cowell, 


are, (Abſecurare) To make ſecure by pledges, 


lemn interpoſition of faith, In the charter of 
tween Hen. 2. and his ſons, this word is men- 
Hoveden, anno 1174s» | 
mbly unlawful, From the Fr. aſſembler, 1: e. ag- 
zoare, to flock together. It is the meeting of three 
g ns perſons to do an unlawful act, altho* they.do it 
urn as to aſſault, or beat any perſon ; enter into houſes, 
or lands, &c- Weſt. Symb. part. 2. feet, 65. Their meeting 
and abiding together makes the crime, where they do not 
execute their intentions : if the intention be to redreſs 
public grievances, and be executed, 'tis adjudged trea- 
fon. 3 1n/t. 9+ In the reign of King E4. 6. a law was 
made declaring it treaſon for twelve perſons, or more, to 
aſſemble together to attempt to kill any of the King's 
council, or tO alter the laws, £'c. and that it ſhould be 
felony to attempt to deſtroy parks, pull down houſes, in- 
cloſures, &c. if they continued together an hour after 
roclamation made by a juſtice of peace, mayor, or ſhe- 
riff: but this was ſoon repealed, though it ſeems to have 
:\en riſe to the late riot at; which ordains, that where 
twelve perſons, or more, unlawfully aſſembled, continue 
together an hour efter proclamation to depart, they ſhall 


be euilty of felony. Stat. 1 Geo. 1. c. 6, See Religious 
aſſembly, and Riof, 7acod. 


Aſent or Conſenf. To a legacy of goods, the aſſent 
of the executor is neceſſary, before the legatee may take 


or any 


tioned. 


the ſame; but to a deviſe of lands that are freehold, it is 


not required, | | | 

The aſſent of an executor to a deviſe of a legacy, or of 
any perſonal thing, is ſo neceſſary, that if the legatee to a 
deviſe take the thing without the delivery and aflent of 
the executor, he may have an aCtion of treſpaſs againſt 
them, Keilw, 128. Dyer. 

But ſuch an aſſent will not make a deviſe of a perſonal 
thing good, which is void in itſelf z as for inſtance, the 
teſtator having a term of years, as executor to another, 
deviſed it to a ranger, and made his ſon executor, and 
died; the deviJee enter'd by the aſſent ef the ſon, and 
afterwards he, as executor to his father, re-entered upon 


the deviſee ; and adjudged, that his entry was lawful, be-. 


cauſe the deviſe to this ranger was void, for an executor 
cannot deviſe that to another which he hath as executor, 
becauſe he hath it not in his own right, but for the uſe 
of his teſtator ; therefore an aſſent to a void deviſe muſt 
be alſo void, Plowd. Comm. 525+ | 

'The Common law takes notice of the aſſent of the exe- 
cutor to the legacy, and doth give him time to conſider of 
the value of the goods, and ſtate of the debts of the teſta- 
tor, that he may pay a legacy with ſafety ; the executor 
being to pay debts before legacies. Perk. 570. 

0 property can be transferred to the legatee without 
the aſſent of the executor ; but if the executor doth once 
aſſent to the legacy, the legatee hath ſuch a property 
veſted in him that he may take it, though the executor 
revokes his aſſent afterwards. And there may be an aſ- 
ſent implied, as well as expreſs; as if the executor offers 
the legatee money for what is bequeathed him ; or directs 
_— to the legatee to buy it, &c, Plowd. 54.3. 4 Rep. 


In treſpaſs, &c. the cafe was, that the teſtator being 
polleſſed of lands, which he held upon ſeveral leaſes, ſome 
of which were in the dioceſe of the archbiſhop of York, 
and ſome in peculiars, deviſed all thoſe leaſes to his ſon, 
and made his daughter executrix, who was then an fant; 
the mother took out adminiſtration durante minore etate 
of the executrix in the peculiar, where her huſband died, 
and granted the refidue of the term of the lands there to 


the plaintiff; the queſtion was, whether the aſſent of ar | 


mſlratrix, durante minare &tate, was good to the de- 
wakes a term, or whether the aſlent of the executrix 
= elf, tho” an infant, was neceſlary ; the chief juſtice 
"derſon held, that an infant at the age of eighteen might 
£nt 3 but the court doubted, whether the aſſent of an 


adminiſtratrix was good or not, Cro. Eliz, 7119s 
Vo, I, 


A 8 $8 


The teftator being poſſeſſed of a term of years, deviſed 
the ſame to his daughter for ſo many years as he, ſhould 


live, remainder to F. 8. and made his daughter's huſ- 
band executor, ahd died ; the executor ſome time after- 
wards declared, that if his wife was dead his eftate in the 
lands was ended ; adjudged; that this was a ſufficient aſ- 
ſent to make hirti take the term, in right of his wife, as 
a deviſee 3 but if he had not made ſuch a declzration, he 
might have taken It as executor, and not as a deviſce, 
and by conſequence might have enjoyed it; if he had ſur- 
vived his wife. March 137: Adjudged, that the ſpiritual 
court may compel an executor to aſſent to a legacy, and 
ſo may a court of equity. March g7. | 
Aﬀeſſo2s; Thoſe that afeſs publick taxes. Two in- 
habitants in every pariſh were aſſeſſors for the royal aid, 
to rate every perſon according to the value of his eſtate: 
Stat. 16 & 17 Car. 2; There are aſſefiments of pariſh 
duties, for raifing money for the poor; repairing of high- 
ways, &c, made and levied by rate on the inhabitants ; 
as well as aſſeſiments of publick taxes, &c. See Alſiſo2s; 


Alets, All thoſe goods and chattels which belonged to 
the teſtator at the time of his death in any part of the 
world, and which do come to the hands of the executor, 
ſhall be afſets (from the French affz, enough) or /uffi- 
cient goods and chattels to make the executor chargeable 
(as far as the ſaid goods and chattels extend) to a creditor 
or legatee. 6 Rep. 47. Terms de la ley: | OA 

Aſſets are real or perſonal ; where a man hath lands in 
fee {imple, and dies ſeifed thereof; the lands which come 
to his heir, are aſſets real : and where he dies poſſeſſed of 
any perſonal eſtate, the goods which come to the execu- 


| tors, are aflets perſonal: A/ets are alſo divided into afſets 


per deſcent, and aſſets enter maines ; aſſets by deſcent is 
where a perſon is bound in an obligation, and dies ſeifed 
of lands which deſcend to the heir, the Jand ſhall be af- 
ſets, and the heir ſhall be charged as far as the land to him 
deſcended will extend: ſets enter maines, is when a 


man indebted makes executors, and leaves them ſufficient 


to pay his debts and legacies; or where fome commodity 


or profit ariſeth to them in right of the teftator, which are 


called aſſets in their hands.  Termes de la ley, 
I. What foall be afſits by deſcent in the hands of an heir 3 


and what not, 


2. What ſhall be affets in the hands of an executor or 
adminiſtrator, 


3. Pleadings in caſes of real and perſonal affets. 


1. What /hall be aſſets by deſcent in the hands of an heir; 


| and what not, 


Where the anceſtor enters into a bond, and dies ſeifed 
of lands in fee, which deſcend to his heir as ſuch, thoſe 
lands are real aſſets and liable to ſatisfy the debts of the 


anceſtor, and they are called aſſets by deſcent ; and for- 


merly the law was, that if the heir had ſold or aliened 
the land before the bond was put in ſuit, the debt was 
loſt; to prevent which, by ſtatute 3 & 4 Will, & M. 


Cc. 14+ ſett. 5. it is enafted, that ©* where any heir at 


law ſhall be liable to pay the debt of his anceſtor in regard 


of any-lands or tenements deſcending to him, and fhall 


alien the ſame before any ation brought, ſuch heir at 
law ſhall be anſwerable for ſuch debt in an aQtion of debt, 
to the value of the land by him aliened ; in which caſes 
all creditors ſhall be preferred as in ations againſt execu- 
tors ; and ſuch execution ſhall be taken out upon any 
judgment obtained againſt ſuch heir, to the value of the 
land, as if the ſame were his own debt, ſaving that the 
lands, bona fide aliened before the aCtion brought, ſhall 
not be liable.” | f 7 


$28. 6, 4 Where any aQion of debt upon ſpecialty is. 


brought againſt any heir, he may plead riens per diſcent 
at the time of the original writ brought, or the bill filed ; 
and the plaintiff may reply, that he had lands, tenements 
or hereditaments, from his anceſtor before the original 
writ brought or bill filed ; and if upon iſſue joined it be 
found for the plaintiff, the jury ſhall inquire of the value 
of the lands deſcended, and thereupon judgment ſhall be 
given and execution awarded; but if judgment be given 


Aaa .. againſt 
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ua ſuch heir by confeſſion of the aCtion, without con- j Mortgagor and mortgagee ; the mortgagor died, any 
| | efling the aflets deſcended, or upon demurrer or nhl dicit, | the heir of the mortgagor and mortgagee join in q ſale of 
| it ſhall be for the debt and damages without any writ to | thoſe lands; quere, whether the money that come; t the 
| inquire of the tenements deſcended.” | hands of the heir by this ſale ſhall be aſſets to charge him 
Se. 7. ** Every deviſee made liable by this a&t ſhall be | in equity; and per Finch, lord keeper, It ſhall not, n9 
chargeable in the ſame manner as the heir at law, not- | more than he ſhall be charged at law after alienation bong 
withſtanding the lands deviſed ſhall be aliened before ac- | fde. Freem. Rep. 303. pl. 369. 
tion brought.” | Where the heir takes by a will with a charg 

By the Common law, a truſt of lands, deſcending | 201, &c. he does not take by deſcent, but by purchaſe 
upon an heir, was not aſſets even in equity ; but now by | and therefore this is no aſlets ; per North Ch; ], and 4. 
flat. 29 Car. 24 c. 3. it is enaRted, that ** if any ce/tur | kins J. 2 Med. 286. | 
que truſt die, leaving a truſt in fee ſimple to deſcend to It one demiſes lands to A. and his heirs during the li Ti 
his heir, ſuch truſt ſhall be taken to be aſlets by deſcent, | J.S, or if tenant for life grants his eſtate 19 A. and hi; 
and the heir ſhall be chargeable with the obligation of his | heirs, and A. dies, his heir ſhall take only as ſpecial oc. 
anceſtors, by reaſon of ſuch aſſets, as fully as if the eſtate | cupant, and he ſhall not be charged hereby as heir in an 
in law had deſcended to him ; provided that no heir ſhall, | ation of debt. 10 Rep. 98. 

| by any kind of plea or confeſſion of the ation, or ſuffer- | ' Lands in Ireland are ailets to ſatisfy a bond debt in Eng. 
ing judgment by ment dedire, or any other matter, be | /and, but it is otherwiſe of lands in Scotland. Arg, Pery, 
chargeable to pay the condemnation out of his own eſtate, | 419. cites it as reſolved in Evans and Aſeough's caſe, 
but execution ſhall be ſued of the whole eſtate, ſo made | Latch 234. and 6 Rep. Dowdale's caſe, | 
aſſets in his hands by deſcent, in whole hands ſoever it Lands were purchaſed by A, but conveyed to A, and B, 
ſhall come after the writ purchaſed, but B. to take nothing. 4, dies, B, decreed to convey 
_ « Eftate pur auter vie ſhall be aſſets in the hands of | to the heirs of 4. Theſe lands, being truſt lands, are no 
the heir, if it come to him by reaſon of a ſpecial occu- | aflets in equity, though the truſt be decreed in equity, 
pancy ; and where there is no ſpgcial occupant, it ſhall | Chan, Ca. 12. OT | 
go to the executors or adminiſtrators of the party that had If ce/fy que truſt binds himſelf and his heirs in a bond, 
the eſtate thereof by virtue of the grant, and ſhall be aſ- | this zru/? is not aflers to the heir, tho? queſtioned in Lord 
ſets in their hands.” Chancellor Hide's time, but clearly the 7r/2 & a leaſe 

The father bound himſelf and h:s heirs in a bond, and | for years is aflets to charge an executor in equity, 3 Chay, 
died, leaving iſſue two ſons; the eldeſt of them entered | Rep. 37, | 

| on the lands as heir at law to the father, and he died If the equity of redemption of a mortgage 12: fee, ſince 
without iſſue, and then the youngeſt ſon entered; and in | the ſtatute of ſrauds and perjuries, ſhould be aſſets in equi 
an aQiion of debt brought againſt him upon this bond, it | to ſatisfy bond debts, was the queſtion; the lord chancellor 
was adjudged, that he ſhould be charged with aſlets as heir | inclined that it was; but reſpited his decree till the maſter 
to his father, notwithſtanding the intermediate deſcent of | had reported a ſtate of the caſe, Yern, Rep. 411, 
the lands to his elder brother. Dyer 368. a The heir claiming under a voluntary ſettlement fells 

So where the father ſettled his lands to the uſe of him- | the land; the purchaſor before his purchaſe had notice that 
ſelf for life, remainder to his e/de/? ſon in tail male, re- | there was a bond, but there was no original filed; and 
verſion to his own right heirs, and died, leaving iſſue | before the commencement of the ſuit he had covenanted 
two ſons; the eldeſt, who was tenant in tail, entered, | to pay the reſidue of his purchaſe, On a bill filed, the 
and had iſſue one ſon, and died, which ſon died without | queſtion was, if the money in the purchaſor's hands is 
3flue, fo that the eſtate tail was ſpent, then the younge/t | liable to the payment of this bond debt ; and the court 
ſon of the father entered; adjudged, that theſe lands ſhall | thereupon inclined to diſmiſs the plaintiff's bill, 2 Yern, 
be affets in his hands to anſwer the father's debts; and | 44. | | 
the ſole queſtion was, whether he ſhould be charged as | A. ſeifed in fee, demiſed to truſtees for raiſing 1500l. 
heir to his father, without naming the intermediate de- | a year for his wife's jointure, who re-demiſed to him for 
ſcent to his elder brother and nephew. 3 Lev. 286, a leſſer term, paying a pepper-corn, This term fo re« 
A leaſe was made, rendring rent to the leſſor, his heirs | demiſed, being raiſed only for a particular purpoſe, ſhall 
or aſſigns; the leſſor died, and his executor received the | not be aflets for payment of other debts than the inheri- 
rents for ſeyeral years after the death of the leflor, this | tance would have been liable to; per two juſtices, the 
ſhall not be aſlets, becauſe it belonged to the heir. Dyer | maſter of the Rolls, and Lord Ch. efferies. 2 Vern. 52, 
301. c A. having a leaſe for three lives to him and his heirs 
| A reverſion in fee expeQtant upon an 2ftate-tail ſhall | from the church, mortgaged it for 9g years, if the three 
not be aflets, becauſe *tis in the power of the tenant in | /ives lived fo long, and died after the mortgage was for- 
tail in poſſeſſion to bar it when he will; but when the | feited; decreed this mortgage term, which would not have 
eſtate-tail is ſpent, then *cis aſſets by deſcent. 6 Rep. 58. 5. | been aſſets at law, to be fold for the payment of debts, 
Therefore where the jury found, that the heir had ſeveral | Arg. 2 Vern. Rep. 54. pl. 50. | | 

| lands and tenements by deſcent, the verdi was uncertain, | Reverſionary lands purchaſed in the names of A. and B.' 
becauſe it may be true, and yet the heir may not have | after the death of C. who has an eſtate for life in the lands, 
aſſets, becauſe a reverſion expeQant upon an eſtate-tail is | were decreed to go towards: ſatisfaCtion of judgments, 
a tenement, and yet that is not aſſets. 6 Rep. 58. 2 Chan. Rep. 145, 146. | ; 

Where a copyhold of inheritance deſcends to an heir, | Where a leaſe for years is to wait on the inheritance, It 
this ſhall not be aſſets, becauſe 'tis an inheritance created | ſhall be aſſets as to debts, as well where the intereſt of the 
by cuſtom, and the deſcent is direted by the Common leaſe is in the hands of a firanger, and not in the owner of 
law ; but it doth not allow any other collateral qualities | the inheritance, as wwhen it is in ceſty que truſt of the inhe- 
which do not concern ſuch deſcent, and which are proper | ritance, and the intere/l of the inheritance in a flrange truſs 
to other inheritances at Common law. 4 Rep. 22. a. tee ; per Lord Keeper. 2 Chan, Caf. 152. 

The father being ſeiſed of lands in fee, deviſed them to | Upon a queſtion if the equity of redemption of a mort 
his ſon and heir in fee »pon condition, that he ſhould pay | gage for years of an e/tate in fee be aſlets, the lord chan- 
his debts within a year; and if he failed, that then his | cellor's preſent opinion was, if there was a ſurplus beyond 
executors ſhould have all, and pay his debts ; *tis true, | the mortgages, it ſhould be aſlets to anſwer bond aeblie 
the heir had a fee ſimple by this deviſe, but being obliged | Vern, Rep. 410. - Joy 
by this condition to pay his father's debts, he hath the lands | £. ſeiſed in fee, mortgages for 9g years. The equity of 
as a purchaſer, and therefore they ſhall not be aflets by | redemption has always in this court been adjudged allets, 

by deſcent, Cro. Car. 161. Arg. 2 Vern. 55. | |: 

Feffment of a manor, excepting and reſerving black acre | The judgment againſt an heir, who has a rever ſton on 
to himſelf for life only, habend” except before excepted, to | fee deſcended to him, is only of aflets quando acciderint; 
the uſe of A. in tail. Reſolved, there is no limitation of | and the creditor cannot by bill in equity compel the heir 


uſe of black acre, ſo it reſults and deſcends, and is aſſets. | to ſell the reverſion, but muſt expect till it falls. 2 [ = 
Lev. 287, ; I 34+ " 


e as Paying 


A S 8 = 
4. on ſale of lands takes a bond from the purchaſor fo 
any ſum of money not exceeding gool. as A. ſhould 
by will appoint. Per cur. A. having power to diſpoſe of 
the 5004. it muſt be look'd on as part of his eſtate, and de- 
creed it to be aſſets liable to the plaintiff's debts, 2 Vern. 
w_ 217 pon bond brought again/t the defendant as heir 
to his father, &c- and rtens per deſcent pleaded, the plain- 
tiff replied aſſets, and iſſue was taken thereupon ; and the 
evidence Was, that the obligor, the defendant's father, 
deviſed to the defendant, his ſon and heir, certain meſſuages 
*1 Exchequer alley in fee, but chargeable with an annuity or 
rent-charge payable 7 the yr mgpck- mother ; and it was 
held by Holt Ch. J. that theſe meſſuages deſcended to 
the defendant, and were aflets ; for (by him) the dif- 
rence is, where the deviſe makes an alteration of the limi- 
tation of the eſtate from that which the law would make 
by deſcent; and where the deviſe conveys the ſame eſtate 
25 the law would make by deſcent, but charges it with 
incumbrances. In the former caſe, the heir takes by 
purchaſe, in the latter by deſcent, £4. Raym. Rep. 128. 
A. having @ power to charge 3oool. on his eſtate for 
ſuch purpoſes as he ſhould think fit, by deed appoints the 
0001. as a collateral ſecurity tor quiet enjoyment of an 
eſtate he had ſold; but the appointment-to be void, if no 
incumbrance appears; A. deviſed it to his daughter z the 
creditors of A. brought a bill to have the ow l. applied 
to payments of debts, and decreed accordingly ; per Wright 
Lord Keeper. 2 PLern. 465. 
A. being ſeiſed of the truſt of an advowſon in groſs in 
fe, dies indebted by ſpecialties, &c. the creditors bring 
. a bill againſt the heir at law and the truſtees of the 
' adyowſon, and pray a ſale of the advowſon. The heir 
at law inſiſted that the advowſon was not aflets : it was 
argued for the plaintiff, that an advowſon is aſſets at 
law ; that it is an eſtate of inheritance, deſcendable, va- 
luable, and ſaleable, &c, but for the heir at law it was 
argued, that an advowſon is not aſſets at law in an ation 
of debt, and cited Anderſon Ch. J. in Sir Edward Clear 
and Peacock's caſe, Cro, El. 359. tho' otherwiſe in a for- 
- medon to bar the warranty; and that the reaſon of the 
difference ſeems to be, that the aflets to make the war- 
ranty a bar in a formedon, are to be conſidered according 


to the groſs value, &c, whereas upon a judgment in debt | 


againſt the heir, the aſſets are to be extended according 
to the annual value, and there is no annual value of an 
advowſon, and therefore cannot be extended ; tenant by 
elegit is to hold guouſque he is ſatisfied, according to the 
yearly value, &c. and how can that be when there is no 
yearly value, and when is it that the debt ſhall be ſaid to 
be ſatisfied, and the party have the advowſon ? That there 
are other circumſtances of inheritances which are not aſ- 
| ſets at law, as copyhold, eſtates pur auter vie, before the 
ſtatute of frauds, &c, Farther, in a formedon, the bar 
and ſatisfaQtion by warranty and aſſets deſcended, is not 
by holding the aflets and profits to be taken, but the thing 
tfelf, i.e, the aflets are delivered in fatisfaftion abſo- 
lutely, according to the groſs value z whereas in debt the 
lands, 6c, are always found and delivered clari valoris, 
c Tothis it was replied, as to the objeCtion and inſtance 

of the copyhold, that is not aſſets, becauſe in the eye and 
notiqn of law it is but an eſtate at will, tho' cuſtom has 
now lixed and made it in ſome reſpe&ts an eſtate of in- 
eritance, but yet the tenure is ad voluntatem domint ; 
and another reaſon, becauſe the lord may not have a 
tenant put upon him contrary to his will, &c. and as to 
the caſe of eſtates pur auter vie, the heir took not properly 
y deſcent, but as ſpecial occupant, &c. and as to the 
iſtinion of an advowſon's being aſlets in a formedon, 
and not in an ation of debt, it is founded upon the ſingle 
Wthority of what Anderſon ſaid obiter, and wherein, as 
tothe point then in judgment, the whole court was againſt 
im. Co. Lit, 374. b. is general that it is aſſets, It is 
ue, it is there mentioned with reference to warranty to 
create a bar in formedon ; but the reaſon there given, and 
| the books that were cites, prove it to be aſſets generally, 
<cauſe valuable, and ſhew how it may be valued an- 
nually; and if a value, as admitted, may be put upon it 
2 groſs, as in the caſe of warranty, why may it not by 


A 8 B 
proportion admit of a yearly value? As ſuppoſe an ad- 
vowſon worth 207. then one twentieth miy be ſaid to 
be the annual value, and the objection of it's producing 
no annual profits will not hold, becauſe that proves like- 
wiſe that no value ought at all to be put upon it; and 
the ſole difficulty here is the manner of valuing or charging; 
but that is no difficulty in this'court, which will decree a 
ſale of aflets deſcending, as a more ready and compen- 
dious method of ſatisfa&tion ; and even at law, fince the 
ſtatute of JY. 3. againſt fraudulent deviſes, if the heir 
aliens the aſſets, he is chargeable according to the groſs 
value, &c. wherefore, &c. Lord Chancellor, as to the 


-point of the advowſon being aſſets, &c; held, that if it 


be not aſſets at law this court would not make it ſo, be- 
cauſe that would be to alter the law, &c. and ſeem'd; 
that as a groſs value (as it is admitted) may be put upon 
it, ſo it may be capable of a valuation per annum, &c. 
At ariother day Lord Chancellor delivered his judgment, 
and held that the advowſon was aflets, and accordingly 
decreed it to be ſold, &c. he held that it was a rule, that 
all lands, tenements and hereditaments were extendable ; 


cited Sir William Jones 24. an advowſon was a thing va= 
luable, and lay in tenure, and might be held by knight's 
ſervice, &c. he referred to Fleta and Briton, The 234 
of March following, this decree was affirmed in the houſe 
of Lords, Eyres Ch. J. of C. B. Price J. and Comyns B. 
being the only judges in town, attended; and being aſked 
their opinion, whether an advowſon in groſs was aflets in 
ſuch caſe at law, declared it was; .and. the houſe did not 
divide. 3 in. 145, 146. cites MS. Rep. 

If a reverſion upon a leaſe for life, with rent reſerved, 


deſcends to the heir, it is good allets, Br. Aſſets per 


deſcent, pl. 23. | | 
An annuity is no aſſets, for it is only a choſe en ation ; 
quod nota bene, Br. Aſſets per Deſcent, þl. 26. 


cheats, ſuch land eſcheated fhall be aftets by deſcent. 


2. What ſhall be aſſets in the hands of an executor or ad- 


miniſtrator. 


All goods and chattels, debts, &c. that are recovered 
by the executor by a&1on, after the death of the teſtator, 


vered, For if the executor do never recover, or get a 
debt into his poſſeſſion, he ſhall never be charged ; pro- 
vided he hath uſed his utmoſt endeayour to recover it, 


Damages recovered for goods taken away in the life of 
the teſtator, ſhall be aſſets. Zzt. 192. 1 [n/?. 124. a. 

If an obligee or creditor is made executor, the debt is 
aſſets ; but he may pay himſelf before any other in equal 


or inferior degree. 1. [nff, 264. Office of Ex. <. 2: 


Þ: 43» 03 : Ce 
If an executor of his own wrong, to whom 20. is 
owing, doth ſeize goods to the value of 20/7. intending to 
pay himſelf a debt of that value, this ſhall be aſſets in his 
hands to make him chargeable to any creditor or legatee. 
5 Rep. 30. . GE T5 el . Py Mp _—_" s 
Tho? a plantation be an inheritance, yet being in a 


that is teftamentary, FYent. 358. © _ 
A man mortgaged his eſtace for a term of years ; ad- 
judged, that the equity of redemption is aſſets, and ſo is 2 
term for years to attend the inheritance; fo, if the mort- 
gagor pays the money to the heir of the mortgagee, he 


3:Leon. 32. | tn 

Where a debt due to the teſtator is certain, as *tis al- 
ways by bond, there a releaſe of that debt makes it afets in 
the hands of. the executor, becauſe it ſhall be intended, 
that he would not have made the releaſe unleſs the money 
had been paid to him, or unleſs he had otherwiſe been 
ſatisfied ; therefore where'an infant was executor, and the 
adminiſtrator during his minority had received 6001. due 
to the teſtator, and when the infant executor came of 
age, and had proved the will, he releaſed the adminy/ira- 


ir 


and that an advowſon was fo in the caſe of the King ; he 


If a manor deſcends to an infant, and after a tenancy ef- 


ſhall be accounted aflets ; but not before they are reco-. 


and cannot do it. 1 Rep. 98. Office of Ex. ch. 6. p. 92: 


foreign country, it is a chattel to pay debts, and a thing 


ſhall not take it as heir, but it ſhall be aſſets in his hands. | 
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ASS 
tor of all ations; it was adjudged in an aCtion of debt 
brought againſt him, that the 600/. which was certain, 
and which was now releaſed, ſhall be aflets in his hands; 
for it ſhall be intended, that he received it from the ad- 
miniſtrator, otherwiſe he would not have given him a 
releaſe. Owen 36. | £ 4 

There was a bond of 1007. made to the teſtator for 
performance of covenants, which afterwards were broken, 
and the executor put the bond in ſuit, and pending the 
ation, ſubmitted himſelf to arbitration, and the obligor 
was awarded to pay the executor 50/7. and that upon 
payment of the money he ſhould releaſe the bond ; all 
which was done; and in an aCtion brought againſt him, 
it was adjudged, that he ſhall be anſwerable for aſlets to 
the value of 1007. for ſo was the bond; and tho? he was 
compelled by the award to releaſe the bond, yet it was his 
own act to ſubmit to the arbitration, 3 Leon. 51. 

Judgment was had againſt one Vaughan, who afterwards 
died inteſtate, having firſt madea fraudulent gift of his goods 
to his daughter, who by virtue thereof gave them to the 
defendant, and having gotten the goods in his poſſeſſion, 
took out admini/tration to the ſaid inteſtate; afterwards a 
ſcire facias was brought againſt him as executor to Vaughan, 
and this was to have execution of the ſaid judgment, who 
pleaded riens inter maines; and all this matter being found 
ſpecially, the plaintiff recovered againſt him ; for by his 
intermeddling with the goods, he was an executor de ſon 
tort, becauſe the gift to the daughter being fraudulent 


and void, as to creditors, ſhe could not give him any au- | 


thority to poſſeſs them, therefore he was a treſpafler, and 

they were aſſets in his hands, and his ſubſequent admini- 

ſtration did not purge that wrong ; therefore a creditor 

may ſue him as executor de ſon tort, or he might have 

ſued him as adminiſtrator. Cro. Eliz, 810. 
 Executor durante minore etate of an infant, who after 
Came of age, and proved the will, and left ſeveral goods 
of the teſtator in the hands of the ſaid executor, yet theſe 
ſhall be adjudged aflets in his hands; now he had proved 
the will, tho' he never had zhe poſſeſſion, becauſe he might 
have recovered them of the executor after he came of age, 
x Rol. Abr. 921. 

Leaſe for eighty years, if the leſfee ſhould live ſo long, 
the remainder at his deceaſe to his executors or aſſigns for 
forty years ; the leſſee died inteſtate, and his wife took 
out letters of adminiſtration; and in an action of treſpaſs 
brought by her, againſt one who claimed under another 
| leaſe, it was adjudged, that this term was veſted in the 

leſſee, and then his adminiſtratrix ſhall have it, and that 
it ſhall be aſſets in her hands. Cr. Eliz. 666. 

Debt againſt an executor, who pleaded plene admini- 

Fravit;z the plaintiff replied, aſlets die impetrationts brevis, 

upon which they were at iſſue, and the proof for the 
plaintiff was, that on the ſame day 100/. was paid to the 
defendant in the prerogative court, and that preſently, by 
the order of the ſaid court, the ſame was paid by the 
defendant to another creditor of his teftator ; adjudged, 
that becauſe the money was once in the hands of the de- 
fendant as executor, &c. it ſhall be accounted aſſets, tho? 
paid over to another creditor ; but-the defendant might 
have helped himſelf, upon pleading this matter ſpecially, 
but not upon plene adminilravit. Dyer 20. | 

The leſſor covenanted with the teſtator to make him 
a leaſe for years of ſuch lands, but he died before the leaſe 

was made, and afterwards the leſſor made the eaſe to his 
executors: Now it was adjudged, that the Zerm ſhall be 
aſſets in their hands, for tho? it commenced in their time, 
and after the death of the teſtator z yet, becauſe the co- 
venant was made to him, and by virtue thereof the leaſe 
was granted to them, it ſhall be aflets, 1 Rep. g1. 

Chapman's caſe, cited in Shelley's caſe. | 
If an executor ſurrenders a term of years (which he had 


as executor) to him who hath the reverſion in fee, tho? | 


'tis merged and extin& as to him, yet it ſhall ſtill remain + 
aſſets in the executor to ſatisfy debts and pay legacies 
_ and ſo it had been, if the exectitor himſelf had purchaſed 
the inheritance in reverſion, x Rep. 87, in Corbett's 
caſe, 

The teſtator being poſſefſcd of ſeveral goods, made 
A. R. his executrix, and died ; the executrix made a 


þ 
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fraudulent gift of the goods, but continued in the poſſer 
ſion of them; and afterwards ſhe married the defendant 
and died ; and in an aCtion of debt brought againſt þ; 
as executor de ſon tort, the queſtion was, whether "ob 
Por aſſets in his hands, he having paid debts and jdt 

djudged that they were z *tis true, the gift, tho” frau. 
dulent, is good againſt all but creditors; but if in reſpes 
to them tis void (as certainly it is), then the executrix 
had a good title to them, notwithſtanding her fraucy. 
lent gift; and if ſo, then her huſband having poſſeſſed 
the goods, and paid legacies, fc, he is liable as executor 
74 his own wrong, and they are aflets in his hands, Cy 

liz. 405. : 

AToney decreed in a court of equity by reaſon of an 
executorſhip, and money ariſing by ſale of lands by exe. 
cutors, and even damages recovered by an exccutor, ſhall 
be aſſets, and ſo ſhall the intere/? of money lent by the exe. 
cutor, if it was the teſtator's money ; *tis true, it hath 
been argued to the contrary, becauſe the teſtator lends the 
money at his own peril; therefore he being to bear the 
loſs, *tis reaſonable he ſhould have the profit ; but now 
"tis held otherwiſe, Afvor 858. 

A woman, who was an executrix, was poſſeſſed of 1 
term for years ; afterwards ſhe matried, and then the 
huſband purchaſed the reverſion; adjudged, that the term 
was extinguiſhed as to her, if ſhe ſhould ſurvive her 
huſband, but that it ſhall be aſſets in his hands in reſpe& 
to all others. oor 54. 

A copyhalder made a leaſe for years of his copyhold lands 
by /icence; the leſſee died, this ſhall be aflets in the hands 
of his exccutor or adminiſtrator ; but *tis clearly ſo, if the 
leaſe was made for one year, becauſe that is a leaſe war= 
ranted by common law, and not cuſtomary. Poph. 188, 

Deviſe of land to his executor to ſell, or a deviſe of 
lands to be ſold by his executors, and with the money ariſing 
by ſuch ſale to pay the teſtator's debts, there the money 
received by ſuch ſale ſhall be aſſets ; but where the lands 
are deviſed to be fold for the payment of debts and legacies, 
with the money ariſing by ſuch ſale, and with his per 
ſonal eſtate, and the re/idue thereef (after the ſame are 
paid) 7s given to his executor ;z_ in ſuch caſe the perſonal 
eſtate ſhall be aſlets, and ſhall be applied as far as it will 
go for the payment of the debts, and the lands ſhall nat 
be charged any farther than to ſatisfy what the perſonal 
eſtate falls ſhort; and this is in favour of the heir, Hard, 

oP | 
, (08s a bill of review, the queſtion was, whether a 
copyhold eſtate deviſed to be ſold by the executor to pay 
debts, and afterwards ſold accordingly, ſhall be aſſets at 
law and in equity, or in law only, for if only in law, then 
a decree to make them aſſets in equity, without a trial 
firſt at law, is erroneous; and it was held, that the decree - 
could not be reverſed, becauſe it doth not appear, whether 


| upon the proof, at the hearing the cauſe, it was matter of 
law or equity ; and after a decree, it ſhall be intended 


that the court adjudged upon the whole proof, Hard. 174. 
The teſtator being poſlefled of a leaſe for a long term 
far years, deviſed it to his wife for life, then to his eldeſt 
ſon for life, and to the heirs male of his body, and made 
his wife executrix, and died very much in debt ; the ex- 
ecutrix proved the will, and paid ſo many of the debts 
as the ſtock of the teſtator did amount unto, and then ſhe 
aſſented to the deviſe of the /aid lzaſe, and made one 
rofts her executor, and ſhe died ; afterwards Crofts en- 


| tered into articles with the plaintiff to /ell the leaſe to him 


for a valuable conſideration, and was decreed to convey It 


accordingly, becauſe the leaſe was aſſets in his hands not- 


withſtanding the aſſent of the executrix to the deviſe 
thereof ; *tis true, by ſuch aſſent it was fo veſted in the 
ſon, that if he had ſold the leaſe the ſale had been good, 
but it not being ſold, it ſhall now remain in Crofts as truſt 
for the creditors of the firſt teſtator. x Chan. Rep. 250« 
Goods taken from the teſtator in his life-time are not 
aſſets till recovered by the executor, and in his p2e/ion3 
neither is a debt due to him upon bond any aflets ti}] reco- 
vered, becauſe it is but a choſe in ation. Owen 30. 
So where the teſtator deviſed lands to be ſold by his cxe- 
cutor, and that the money arifing by ſuch ſale ſhould be 
diſtributed amongſt his daughters when they ſhould Fr f 
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the executor ſold the lands purſuant to the ' 
F/ ; given him by the will ; adjudged, that the money 
Z ay d.. be afſets in his hands in the mean time to ſatisfy 
q = becauſe 'tis limited to a particular uſe, 1 Leon. 87. 
[ "The teſtator pawned his own goods, and his executor 
3 eleemed them with his own money, and retained them 
3 Ell he was ſatisfied 3 adjudged, that the property was al- 
© © ed by the retainer, he having paid to the value, and 
3 Serefore the goods ſhall not: be aſſets in his hands. 
3 _ x: made a leaſe of his houſe, &c. rendring 


© full age 3 


E nt to himſelf, Þis heirs or aſſigns, and died : after his | 


© Jeath, bis executor received the rent ſeveral years, and in 

E .n action brought againſt him, wherein the iſſue was, 

| whether he had aflets or not, all this matter was found 

1 ſpecially ; but adjudged no aſſets, becauſe the rent be- 

| Jonged to the helr. Dyer 361. 

| Theplaintiff who was an executor, and the defendant 
| ſubmitted themſelves to an award, and the arbitrators 
E .warded the defendant to pay the plaintiff 3001, after- 
wards a creditor of his teſtator attached this money in the 
| Jefendant's hands, for the debt owing by the teſtator ; 
| but adjudged, that this was not aſlets till the executor 
| 14d received it, and therefore the attachment was not 
| 900d, I Lev. 306. | | | 

F, 8. took a bond in truſt for another, and died ; ad- 
judged, this is not aſſets in the hands of his executor : ſo 
| were the obligee affizned over a bond, and covenanted 

nor to revoke it, and died ; this is not aſſets in the hands 
| of his executor. 1 Salk, 79. 

Leſſee for years died, his executor entered and received 
the profits ; adjudged, that they are received by him as 
tertenant, and appropriated to the uſe of the leffor, but 
what is over and above the rent ſhall be affets. 1 Salk. 79. 

In an attachment upon a prohibition, the caſe was, 
the inteſtate died ſeiſed of a meſſuage, which he held 
for three lives ; the adminiſtrator was ſued in the ſpiritual 
court for a diſtribution, and to exhibit an inventory, 
which he did, but omitted the term for three lives ; 
and the queſtion was, whether an eſtate pur auter vie was 
diftributable, according to the ſtatute 22 & 23 Car. 2. 
By virtue of the ſtatute 29 Car. 2, cap. 3. and adjudged, 
that 'tis not diſtributable ; for it remains a freehold 
notwithſtanding the ſtatute, which ſubjects it to the pay-_ 


ment of debts, but not legacies, unleſs expreſs]y given out 
of it, 2 Salk, 464. 


3- Pleadings in caſes of real and perſonal aſſets. 


Debt againſt an heir upon the bond of his anceſtor ; he 
pleaded rtens per deſcent in fee ſimple from his father but 
ſixteen acres of land, and demanded judgment if he ſhould 
be farther charged than to the value of thoſe lands z and 
judgment was given accordingly, that he ſhould be no 
farther charged ; but it was likewiſe adjudged, that if he 
had not conteſſed the ation, and ſhewed the certainty of 
the afets deſcended to him, but had pleaded riens per de- 
ſent only ; or if a judgment had been againſt him by 
confeſſion, or by any defect in pleading, in ſuch caſe the 
plaintiff ſhall have judgment and execution of all his 
lands, or a ca. ſa, to take his body, as if it had been 
his own debt, © Plow. Com. 440. | 

Debt againſt the heir upon a bond of his anceſtor, and 
the plaintiff had judgment by nihil dicit; and upon a 
a, fa. to have execution, the defendant pleaded riens 
per deſcent in fee fimple at the time of the writ brought, 
"r after ; adjudged, that after a judgment by nihil dicit, or 
confeſſion, &c. the heir comes too late to plead riens per 


went, tc, for he ought to have pleaded that firſt, | 


Je 544. | 
| But amo 3 Car. both theſe caſes were denied to be 
law, (viz.) the teftator obtained a judgment againſt G. D. 
and made his wife executrix and died ; ſhe alſo having 
made an executor died; then G, D. the creditor died, 
and the executor of the wife brought a ſcire facias againſt 
Ns heirs, who pleaded riens per deſcent &c. of G. D. and 
: Was found, that he had two acres and a half by deſcent, 

c 4 was thereupon moved, that there might be a ge- 


As Con. againſt the defendant, as well of his own 
L 
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lands as of thoſe he had by deſcent, becauſe his plea was 
falſe; but adjudged, that execution ſhall be only of a 
moiety of thoſe lands which were found to deſcend to: him, 
for it ſhall be no otherwiſe againſt him than it would have 
been againſt his anceſtor, even if the judgment had been 
by nl dicit, or by confeſtion ; but in the principal caſe, 
the lands deſcending from CG. D. to the heir, ſubje&t to 
the payment of a judgment, come to him with a charge, 
and therefore he cannot be ſued as 2erir, becauſe he comes 
in as a purchaſer, Poph. 193. 

In a formedon, the defendant pleaded in bar a warranty 
with aſlets ; the plaintiff replied riens per deſcent ; upon 
which they were at iſſue, and the jury found that the 
anceſtor of the defendant, whoſe warranty was pleaded in 
bar, was ſciſed of the lands in nature of gavelkind, and 
by his will deviſed them to two ſons, equally to be divi- 
ded between them, and to their heirs, and that the de- 
fendant was his eldeſt ſon ; adjudged that this was not 
aſlets by deſcent. x Leon. 315. | 

Debt againſt an executor upon a bond of the teſtator ; 
the defendant pleaded, that his teſtator became bound to 
the plaintiff in a ſtatute of 2000 /, conditioned, that 
whereas the ſaid plaintiff had covenanted to aſſure ſuch 
lands to the uſe of himſelf for life, remainder to the right 
heirs of the teſtator, that if he performed the ſaid cove- 
nant, then the ſtatute ſhould be void, and aſſigned the 
breach in non-performance ; and averred, that he had 
allets die impetrationis bille, but did not ſay nec unquam 
poftea, &c, and this was adjudged an incurable fault. 


|] 2+ Cro. 131. 


The teſtator made two executors, who lived in ſeveral 
counties z one of them poſleſſed all the goods, but yet in 
an action brought againſt him he could not plead plene ad- 
mini/lravit, becauſe aſſets in the hands of one executor is 
aſſets in the hands of both ; and the jury in one county ma 
find aſſets in another, for *tis their finding aſſets which is 
the ſubſtance, and the place is but ſurpluſage; for if the 
defendant plead plene adminiſtravit at Saliſbury, the jury 
may find aſſets at Exeter, becauſe *tis a thing tranſitory, 
Keilw. 51. 6 Rep. 46. | 

But in finding aſſets, the jury muſt always find to what 


value, otherwiſe *tis void, becauſe the plaintiff muſt re- 


cover only according to the value of the aſſets found, 
which muſt be certain; therefore to find aſſets generally, 
without ſaying to what value, is void. 1 Ro, Rep. 58. 
Where an executor is ſued upon a promiſe to pay a 
legacy, in ſuch caſe the plaintiff need not aver, that the 
defendant hath aſlers in his hands at the #:me of the promiſe 
made, becauſe it ſhall be intended, that he had aflets at 
that time, for otherwiſe he would not have promiſed to 
pay the money. 2 Cro. 602. | 5 
Debt againſt Sir John Chicheſter as executor of Wind- 
ham, who was executor of Lutterell, upon a bond of the 
ſaid Lutterell; the defendant pleaded, that Lutterel, who 
was the firſt teſtator, was indebted to Yindham in 1000, 
upon a ftatute, and that after the death of Zutterell his 
goods, of the value of 100/. came to the hands of Wind- 
ham as his executor, which he adminiſtred and retained, 
to ſatisfy his own debt, and that beyond the ſaid goods he 
had nothing in his hands; the plaintiff replied, that 
Windham had affets of the goods of Lutterell beyond the 
ſaid 100/l. in London ; upon which they were at iſſue, and 
the cauſe was tried there ; and a verdict for the plaintiff, 
that J/indham, at the time of his death, had goods and 
chattles of Lutterell &c, It was objeCted, that this was 
an immaterial ifſue, becauſe Y/indbam might adminifter 
a]l the goods of Lutterell which came to his hands, and yet 
Lutterell might have more goods, which might come to 
the defendant Chichefter after the death of F/indham, and 
which never came to the hands of H/indham ; and there- 
fore, the defendant having ſaid nothing of any goods of 
LutterePs which came to him after the death of J:ndham, 
his plea is ill z but adjudged, that this exception came 
too late after a verdict. Dyer 185. | | 
Aſſunipfit &c. againſt an executor, upon the promiſe 
of his teſtator, but the plaintiff in his declaration did not 
aver, that the defendant had aflets ; and adjudged, that 
the declaration was good, and that he nced not make any 
ſuch averment, Cre. Elz. 52, 
Bbb The 
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' The defendant demurred to a bill in equity, becauſe it 
was brought to diſcover aſſets before any ſuit commenced 
at law againſt him, for if an action had been brouz2ht 
avainſt him as executor, &c. he might have confeſſed 
the aRion or paid the debt, but now he may be doubly 


exed. Hard. 115. 46 
| Debt againſt an executor, who pleaded plen? adminit- 
frravit, the plaintiff replied aflets de exhibitionts bill ort- 
ginalis, (viz.) ſuch a day ; this iſſue was tried in Middle- 
ſex, and the bill of Middleſex being the original, the plain- 
tiff at the trial was required to produce it, (when in 
truth it ought to be given in evidence) and becauſe he did 
not produce it he was nonſuited ; and upon a motion for 
2 new trial he could not prevail, for he ought to have 
tendered a bill of exceptions to the evidence, Sid, 220, _ 

Debt againſt an executor, who pleaded plene admini- 


flravit ; the plaintiff replied aſſets die exhibitions bill, Vit. 


on the 234 of October, which was the firſt day of 17- 


chaelmas term ; now, if it "appear upon the evidence, that 
the bill was not filed till fonrtees days afterwards, or within 
the term, whatever the defenvJant paid aſter the 2.34 
of Oftober, and before the bill filed, ſhall be aſſets, it it 
was paid.in diſcharge of any debts of equal degree with 
the debt for which the aCtion was now brought, Sz, 
432+ | | | 
Aſewtare, To draw or drain out water from marſhy 
crounds,———Qud ip/ Maryſcum pred: irim afllewiare, ct 
ſecundum legem mariſct Waits includere, et in culturam Tee 
digire,——Ft mariſcum tum fic aflewiatum, imcluſum of 
in culturam redatum tencre. Mon, Angl. 2 vol. f. 324. 
Aſſidere, or Alſidare, To tax equally. Provi/zm /? 
 generaliter quzd predifia quadrageſima hic mad aitleatur 
ct colligatur. Mat. Per, ann. 1232. Sometimes it fg- 
nifies to aſſign an annual rent, to be paid out of a par- 
ticular farm ; as Janerium rex Stephanus dedit ot ail=ait 
eis centum mareis. Cowell, ed, 1727. 

Align, {/ignare, Hath two ſiynifications, one general, 
as to appoint a deputy, or ſet over a right unto another; 
in which ſenſe Britten ſaith (fol. 122.) this word was hit 
brought into uſe for the favour of baſtards, becaule they 
cannot paſs under'the name of heirs ; therefore were and 
are compriſed under the name of affignzes. "The other 
ſignification is ſpecial, as to pant at, or ſet forth ; ſo we 

may fay to aſſign errors, Old N. 3. fol. 19. that 1s, to 
ſhew where the error is committed ; to afſizn falſe judg- 
ment, 1d. fil. 17. that is, to declare how and where the 
judgment is unjuſt ; 79 aſſign a falſe verdict, 1d. fel. 112. 
and to aſſign a perjury, anno g R. 2. Cc. 3. to affign the 
ce/ſor, Old Nat. Brev. fol. 1341. to ſhew how the plaintiff 
had cefſed or given over; to affign waſte is to ſhew 
wherein eſpecially the waſte is committed. Reg. Orig. 
fel. 72+ Aſſizn in a general ſignification is uſed 20 £, 1. 
and 11x H. 6. cap. 2. in theſe words, ju/{ices offigned to 
take afſizes; and the ſubſtantive affignment hath the ſame 
ſignification, ej? Symbol. par. 1. b. 2. ſect. 496, As 
the aſſignment af a leaſe, is the ſetting over the interelt of 
the leſflee to another; in which ſenſe is uſed alſo the 
word aſſignee, aſſignatus, for one that is appointed or de- 
puted by another, to do any act, or perform any buſineſs, 
or enjoy any commodity z and ſuch an a[ſignee may be 
either by deed or in law ; aſſignee by deed, 1s he that is 
appointed by a perſon ; as when a leſſee of a term afſligns 
the ſame to another, he is his aſſignee by deed: An aſſignee 
in law, is he whom the law ſo makes, without any ap- 
pointment of the perſon. Dyer, fol. 6. nu. 5. So the 
executor is aſſignee 1n law to the teſtator, who dies pol- 
ſefled of a leaſe made to him and his affigns. Perkns (tit, 
Grants) ſaith, that an aſſignee 1s he that occupieth a thing 
in his own right, and deputy is he that doth it in the right 
of another, Cowell. | | 

Aſſignee, See Alſign and Aſſignment. 

Aſſignment, 1s the appointing, or transferring, or 
ſetting over a right to another. He that aſſigns is called 
the aſſignor, and he to whom the thing is afligned is 
named the a//iznes. Termes ds la ley. 
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1, I/hat things are aſſignable, and 13! affirnably, 

2, Who ſhall be an aſſignee ; and who nt, 

3. IVhere afjignee ſhall be baund by the coye 
aſſignor. 

4. There aſſignee fhall nat be beund by tg Covenant ;t 
the afſignor. EET) "TY 

$1-þ | 


ngnt of tha 
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I. Ihat things are aſſignable, and 15 alſiiabls, 
Adjudged, that where leſſee {5 yecrs of the eroth i, 
put out of his eſtate by a ſtranger, yet he may a 
term, tho” he is not in poſſefiion ; becenuſe the reverſ 
being in the crown, he cannot lawfully be Put cutef 
poitcition, but at his own will, Crs. Els. 278, + 
Acjuuged, that a duty, which is not natys;'1y 
but by crcumſtances only z as a debt upon 7 bond to five 
another harmleſs, or for performance- of Covenants, which 


SING | 
alicn th 
il he 


. 


broken, yet theſe bonds may be aſligned to the crown 
fea cdolhks, weed $ 
Ora edt; but execuiion ſhall not betaken againſt th. 

p F: % . . > O us 
oblizors, until aſc, fa, is brought avainlt theig to thew 
cauſe why ſuch an afliznment ſhould not he made 
2 Leon. ; 

PET LED | 

4 leaje Was made for years to commence after the 


| death of the tenant for life then in policitiong end after 


p J > / - TEE 2 ho # e> * b 4. 
his death a ſtrano*1 entercd, and the le{lte ellicned his 
teate 3 adjudeed, that the ailonment was 200d, notwith« 
Ge bo I ; : ; = DN = Hy « 
(tan ng the entry of the ftranvers;. but ifthe lefſze Rim- 
feit had friſt entered, and had afrerwards been Put Out 
o on - {5 . ) 
ne Couid . not have made an ailignment til} he had re- 
entered, Cro. Eliz. 15, | | 
5 1 LS 1 - 
Adjudged, tnat a bond may be aſſigned to the Queen, 
without enrolling it, and where the oblices is no; 11} 
debted toner ; but it cannot be affipned to a fubi-& vn- 
iels zor a debt Cue by the aſfignor to the aſſignee, 4 Len, 
9, CO. | he 
oy of , » . . 
Juggment im an action of debt againſt a le/ſce for years, 
bi .* * Ll "__o hs ? "_ 
WIO after the Judgment aſſigned Dis term, ar.d- then, after 


” y X - 
| a year, he who bad obtained the judement brought a 


ct. a. to have execution ; adjudged, that if the aflion- 
ment was made bna fide, it ſhall be good, and the term 
not liable to this execution ; but if the leflze for years had 
not aihgned the term bona fide, but only in fraud to de- 
teat the execution, and the aſſignee had bong file aflipncd 


It to another, it ſiould not be liable to this execution in 
the hands of the aſſignee, 


Godb. IOT. 

Leaſe for years to commence after the death of a leſe 
for life, who was difoied, but yet by that dificifia the 
intereſt of the Jeflee for years is not turned into a right, 
but remains as it did before the diſſeilin, and therefo:c 
may oe afligned. 2 Brownl. 224. 

The vendor fold a manor to another in fee ; proviſh, 
that he, his heirs and afligns might Gig ore in parcel of 
the waſte ; the vendor afterwards aſſigned his intereſt to 
G. D. for twenty-one years; who afligned it to two 
more; adjudged, that this aſſignment was 200d. Gedb. 
17, . 
Bonds and ſpecialties may be «af/izned over, and there- 
fore where 4, was indebted to B. and B. was indebted to 
C. in ſuch caſe B. way aſſign the bond of . to C. 1o 
where there is a bond for the performance of covenants In 
a leaſe, if the leſſee aſſigns the leaſe, he may likewiſe 
aſhgn the bond ; but this muſt be before any of the corr- 
nants are broken ; but if any of the covenants are broken 
and the leflee afterwards aſſigns the leaſe and bond, and 
the aſſignee puts the bond in ſuit, *tis maint-nance. 
Godb, 81. | 

Caſe againſt the defendant for aligning counterfeit bilis 


demurrer to the declaration it was inſiited for the cefen- 
dant, that the plaintiff had declared of an «f/ignment of 


papers, which could not be, for thoſe are things in action - 


which are not aſſignable ; but adjudged, that the orci- 
nance of parliament gave authority to affign ſuch papers 
Style 348, | a 

| The 


Ms 


a dtpt 


are not debts til] the party is Camnified, or th- COVenant 
I % Vas allh : 


of publick faith to the plairitifF to. the value of 800/., upon 
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Th ne of a fratute extended the lands, and after | 


the /iberate rerurned he af/igned is pan ra but the _ 

i101 continues IN poſt flion 3 the queſtion was, Ww ether 
ſo1 i oft wis nihizoable? ir was infiſted that it was, 
this Perot Qual entry of the conulee, *tis like an 
for WET mini, or the intereſt of one who hath a leaſe 
inereſ NS "0 ſuturo ; but adjudged, that it was no! 
of ane" becauſe by the return of the extent, an intere/l 
affens ed in the conuice, and by the return of the libe- 
_ "aſt he intended that he had the aCtual poll:ſiion. 
mw - beriff returns guod /therart fect, fo that the eſtate 
fol = conuſee is turned into a right which may be 
- ted ; but it cannot be a//izned, for the conuſor con- 
= » in poſſeſſion makes a difleiſin. 2 Salk. 503. 
tinung IN P ka 

Tis enacted by the ſtatute 7 Face that a debtor to the 
Kins ſhall nat aſſign any debts to him, but ſuch as did ori- 
cinalh grow due to the debtzr : afterwards there was a 
{tor to the huſband in 2000/. by a ſtatute; the hul- 
hand made his wife CXCcutrix, and died ; ſhe married 
,02in one G. D. who was indebted to the King, and then. 
the huſband and wife aſſigned this ſtatute to the King in 
(::isfaftion of the Jebt due to him ; adjudged, that the 
a/liament was go09, for tho! the ſecond huſb.ind had the 
fatute in right of his wife, and by conſequence the debt 
was not originally due to him ; yet becauſe he might re- 
aſe the ſtatute 'tis the ſame thing as if it had been o77- 
ginally taken n his name. 2 Cro. 324. | 

Grant of a releafe for life pro concilto 1mpendend) to the 
orantee and his afi1.2ns, payable yearly at the four feaſts, 
&c, this grant was aſh,ned to another, who demanded 
therent on the land ; adjudged, this aſſignment was good, 
7 Rep. 28. : | OY 

Lands were ſettled to raiſe money for daughters portions ; 
one of them- marized F. S. and died before her portion 
paid; F. S. toor admini/iration to her, and affigned all 
bis intereſt to 1, his fon by a former venter, . S. died, 
and I, ſued in equity for the movey ; it was inſiſted; 
that tho' ch9/es en afion might on a conſideration be affigned 
here by the party that had the intereit. and the aſſignee 
might recover them, and that the afſi.nor's releaſe atter- 
wards, unleſs without notice, and on conlideration paid 
to the releaſee, would not hurt the aſſignee, yet the aſ- 
ſignment being by an adminiſtrator, and not by him tha: 
had it in his own right, this had never been good ; for 
there might be a creditor of the inteſtate's to ſatisfy, Wc. 
Lord Keeper though. there was a conſiderable difference 
between an aſſignment of the party and of the admini- 
ſtrator, where the adminiltrator was a ſtranger and had 
no precedent, and no colour of right, but merely by the 
adminiſtration ; but that here the adminittration was pro 
forma only ; for here F. S. had a right to the money, as 
a portion or proviſion tor his wife, and every man has not 
ready money to give his daughters, but their portions are 
to be provided for by this means, and therefore it is rea- 
fonable to advance or promote the eſtabliſhing of them, 
lo as they may be diſpoſed by the huſband, (who iettles a 
Jointure) as money itſelf may bez and fo decreed for 
the plaintiff, Chan, Ca. 170. 

Bonds are aſhgnable in Holland, and therefore aſ- 
louments of bonds there, according to their cuſtom, are 
alowable here ; by the Lord Keeper, Chan. Ca. 232. 

One was to receive a proportion of damages from the 
town of Flamborough, and it was /tipulated, that the town 
ſhould pay fo much to the parties that had ſuffered ; one 
whereof aſſigned his part or proportion of the reparation to 
another, notwithſt:nding which, he afterwards received 
the money to his own uſe, whereupon the afſignee brought 
covenant againſt him, and the words of the deed were 
only affignavit and tranſpoſuit ; and tho? the thing in its 
Nature was not afſignavle, yet it was enough to bind the 
alliznor to ſuffer the afliqnee to enjoy it. 12 Mod. 554. 

A bare power is not aſſignable, but where it is coupled 
With an intereſt it may be afſigned ; agreed per cur, as 
Witere a leaſe was made with power for leffor, his | heirs 
and afligns, to cut down, grub up and el] trees ; and 
br granted ſome of the trees to F. $8, who with his ſer- 
vants entered and cut them down ; and it was objected, 


at this was a power annexed to the reverſion only, and | 


not aſhgnable; and that he might have juſtified under the 
3 


A'S 
leflor, but not in his own right, But the court held; 
that an action doth lie in this caſe, both a»1inſt the leffor 
and his affignee ating under his power, for the leffor 
might fever the trees from the reverſio:1; whereupon 


Judzment was given for the defendant. 2 od. 317. 


Arrears of rent, &c. is a c<h9ſes en ation, and not aſ- 
lignable. See Skin, 6, | | 

It has been doubted if a 7eaſe for years before ent'y and 
potl-fion be aſſionable, See Show. 291. 

Phe Lord AZntjoy (eiſed of the manor of Canford in 
fee did, by deed indented and inrolled, bargain and fell 
the ſame to Brown in fee, in which indenture this clauſe 
was contained ; provided always, that the ſaid Brotwn did 
covenant and grant t9 and with the ſaid Lord Montjoy his 
neirs and aſſigns, that the Lord ntjoy, his heirs and 
aſſigns, might dig for ore in the lands (which were oreat 
waſte) parcel of the manor, and t dig turf alſo for the 
making of allum,. Refolved, that norwithitanding this 
grant, Brown and his heirs and aſfizns might dig alſo ; 
and like to the caſe of common ſauns nombre. Co, Lit, 
i164. b. | 

F. G. being poſſeſſed of a term of 2000 years deviſed 
the eſtate to 01. his wife fer 50 jeors if ſhe fo long live 
and trom and after her deceaſe to B. his fon for 5o years, 
if he ſhould fo long live, and from and after his deceaſe, 
to C, and D, his two grandchildren, for and during toe 
reſidue and remainder of the faid term; C, ofhions lis in- 
tereſt in the life time of 7. and B. and the queſtion was, 
whether this. was ſuch an intereſt veſted in the life-time 
of 1. and B. as was aflignable in their life-time; it was 
argued, that it was a contingent intereſt til] after the de- 
ceaſe of AT, and B. and if fo, altho' it be ſuch an intereſt 
veſted as cannot be defeated by the firſt deviſees, and fuch 
as may be releaſed in their lite-time, yet it cannot be 2f- 
ſigned over; and ſeems to be the ſame caſe to this pur- 
poſe, as Matthew Manning's caſe and Lampett's cas; on 
the other fide it was intifted, that there is but one part of 
tne term carved out, vis 50 years an! 50 years,. and the 
remainder of the term reſted in the deviſor, which he had _ 
power to deviſe as he thought fir, and the Jeviſee might 
aflign over ; and in Manning and Lampett's caſes, the 
whole term was deviied to the party for life, and was in 
him during his life, and nothing but a poihibility in the 
executory deviſce 3 and the Matter of ihe Rolls was of 
that opinion, that this was an aflignable intereſt, and that 
the moiety paſſed by the aſſignment, and decreed accor- 
dingly, 2 Freem. Rep. 2.38. | | 

A poſlibility, right of entry, or thing in action, or 
caule of ſuit, or title for a condition broken, cannot be 
granted or aſſigned over by law ; for if this were per- 
mitted, it would promote maintenance, and prove pre= 
judicial to fuch as, being able to contend with thoſe with 
whom the original contract was, migat find themſelves 
Jeprefled by a powerful adverſary. Co, Lit. 214. 1 Rel. 
Abr. 376. Skin. 6,26. | 

But though a bond, being a choſe en afion, cannot be 
aſizned over fo as to enable the affignee to ſue in his own 
name, yet he has by the aſſignment ſuch a title to the 
paper and wax, that he may keep or cancel it. Co. Lit. 
232. 

Alſo in equity a bond is aſſignable for a valuable con- 
fideration paid, and the aflignee alone becomes entitled to 
the money ; fo that if the oblizor, after notice of the aſ- 
ſignment, pays the money to the obligee, he will be 
compelled to pay it over again. 2 Fern. 595. = 

An aſflignee muſt takeit ſubje& to the ſame equity that 
it was in the hands of the obligee ; as if on a marriage 
treaty the intended huſband enters into a marriage-brokage 
bond, which is afterwards afligned to creditors, yet it {till 
remains liable\to the ſame equity, and is not to be car- 
ried into execution againſt the obligor. 2 Vern. 428. 

An office of truſt is not grantableor aſſignable to another: 
and therefore it was adjudged, that the office of a filazer, 
which was an office of truſt, could not be affigned, and 
if it could not be affigned it cannot be extended upon a 
ſtatute, Dyer 7. | 
One, who had goods to the value of 30. and no more, 
was indebted to one in 5/. and to another in 10/, and 
aſſigned all his goods to him to whom he owed 5/. to the 

intent, 


| 
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intent, that after he was ſatisfied, he would be kind to the 
debtor for the reſt ; adjudged, that becauſe there was 
fraud iapart, the aſſignment ſhall be void for the whole; 
but one judge was of opinion, that it ſhall be only void 
for the reſidue after the 5/. paid. Godb. 161. 

A leaſe was made to the huſband and wife, and the 
children between them begotten, at the aſſignment of the 
huſband ; they had then but one child, and afterwards 
many more ; the wife died, and the huſband aſſigned the 
leaſe to his ſecond ſon, who was born after the making the 
| leaſe, and fer that reaſon it was void; becauſe the power 

which the huſband had afligned, extended only to ſuch 
children which he had at the time of the making the 
leaſe. 1 Leon. 287. 

Adjudged, that ſome things in reſpect of their nature 
are not aſſignable, or to be granted over ; as for inſtance, 
if the donee in tail holdeth of the donor by fealty, he can- 

Not aſſign it over to another, becauſe fealty is incident to, 
and inſeparable from, the reverſion ; ſo if the _— of 
a college grant his foundation, tho? it be to the King, the 
grant is void, becauſe *tis inſeparable from his blood, 
11 Rep. in Magdalen College's cafe, | 

Leſlee for fix years of a tavern in London made an 
under-leaſe thereof for three years, in which it was co- 
venanted between them, that the under-lefſee ſhould in 
every month during the ſaid three years account with the 
leſſor for all the wine ſold in that tavern, and ſhould pay 
to him per tun ; afterwards the leſſor a/Jigned the reſidue 
of the other three years to another, and he required the 
under-lefſee to accompt, who refuſing, he brought an 
action of covenant againſt him ; who pleaded, that he had 
accompted to the aſſignee of the three years : and upon 

_ demurrer to this plea, it was adjudged againſt the defen- 
dant, becauſe this being a collateral covenant, and not one. 
which did go with the land, it did not paſs by the affign- 
ment of the three years. Godb. 120, 

If there be a deviſe of a term to A. for life, remainder 
to B. B. cannot in the life time of 4, affign his intereſt, 
becauſe he has not a bare poſſibility, for 4. may outlive 
the number of years. 1o Co. 47. 

ſeem not aſſignable in their own nature ; as promiſlary 

notes, by the 3& 4 Ann. c. 9g. bail-bonds by the ſheriff, 
by 4& 5 Ann. c 16. a judge's certificate for taking and 

proſecuting a felon to conviction, by 10 & 117. 3. c. 23. 


a bankrupt's effects by the ſeveral ſtatutes of bankruptcy. 


2. Who ſhall be an aſſignee, and who not, 


Under the word afjigns, the aſſignee of an affignee zz 
| perpetuum, the heir of an aſſignee, or the aſſignee of an 
heir, ſhall take. C9, Lit. 384. b. So, if a man cove- 
nant with another, h:s executors and aſſigns, the aſlignee 
of an aſſignee, and his executors, and the aflignee of an 
executor or adminiſtrator of every aflignee are included, 
and ſhall have covenant. $5 Co. 17. b. But if an obli- 
gation be, zo pay ſuch perſons as he ſhall name by his will 
or writing ; there muſt be an expreſs nomination, and his 
executor ſha]l not take as aſſignee. Mo. 855, 

Leaſe to A. and B. for 99 years, if &c. rendring a 
heriot ; A takes huſband and dies ; agreed per 3 juſtices, 
that the huſband is aſſignee within the word (aſſigns) in 
| the leaſe. 2 Lutw. 1367. | = 
A. covenants for himſelf, his executors, adminiſtrators 

and aſſigns, to permit and ſuffer a thing to be done ; this 
cannot extend but only to aſflignees after the covenant 
entred into, 2 Vent. 278. | 

A deviſee is an aſſignee zn law ; per cur. 2 Show. 59. 

Where a power 75 coupled with an intere}t, an aſlignee 
of an executor of an aſſignee may take as aſſignee, 2 
Show. 57. 

Condition in a leaſe was, that neither he nor his affigns 
ſhould alien without licence ; the leſſee died inteſtate ; the 
adminiſirator was bound by this condition ; cited per 
IValmſley J. to have been fo adjudged, Cro. El. 757. 

l. 24+ . 
4 The leſſee covenanted, that if he, his executors or 
aſſigns, did alien, then it ſhould be lawful for the leffor 
to enter ; he made his wife executrix, and died, ſhe 


Several things are aſſignable by acts of parliament, which 
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married again, and then huſband and wife alje 
term ;z adjudged, that this ſecond huſband was 
in law of ho hiſt, Dyer 7. ne 
'The vendor covenanted with the vendee, that ;f h 
paid to him, or to his heirs or aſſigns 100!, before ſych 
day, that he and his heirs would ſtand ſeiſed of the land 
to the uſe of the vendee and his heirs ; before the 9, p 
payment came, the vendor having iſſue a ſon, made hi 
will, and his wife executrix, and died ; the widow ay 
nounced the executorſhip ; adjudged, that the word aff : 
ſhall be intended affigns in fa, (viz.) afligns of the 
eſtate of the vendor, who had an eſtate affignable and 
the law will never ſeek for an aſſignee in law (as a exe. 
cutor 1s) where there is an aſſignee in fad, as in this Caſe 
the ſon was ; but if the vendor had made a feoffinent in 
fee, and not fold his eſtate by a covenant tn /lany ſeiſed 
(as in this caſe), and if there had beena condition in ſuch 
feoffment, that the feoffee ſhould pay the purchaſe-mone 
to the feoffor, his heirs or aſſigns, there, becauſe he ja 
departed with his whole eſtate by the feoffment, and hq 
nothing left but a naked condition, which could not he 
aſſigned over; the law will conſtrue what perfon is mo 
apt and capable of receiving the money, as his «/ſgnee iy 
law, and that is his executor, becauſe he repreſents the 
perſon of the teſtator in all goods and chattles, and in 
pon caſe the feoffor cannot have. an aſſignee in fad, x 
ep. 97. | 
Felice for years made an aſlignment of part of his term, 
and the aſſignee covenanted to repair ; afterwards the leſl:e 
deviſed the reverſion of the whole term to another, and 
died, and thedeviſee brought an aCtion of covenant againk 
the aſſignee ; adjudged, that this deviſe of the reverſion 
was an aſſignee to take the benefit of this covenant or 
condition within the ſtatute 32 7. 8. of conditions, 
Godb, 161. | 
An aſſignee of an aſſignee, an executor or adminiſtrator 
of an aſlignee, or an aſſignee of an executor, are com- 
prehended under the word afjigns, and theſe ſhall have an 
action of covenant for a breach of any covenant. which 
runs with the land. 5 Rep. 16. Spencer*s caſe. 
Leſſee for years covenanted for himſelf and his aſſign, 
that he would not /op the trees, &c. afterwards the leſſee 
dicd inteſtate, and adminiſtration was granted to //, R, 
who lopped the trees, &c. adjudged, that it was a breach 
of the covenant, for an adminiſtrator is an aſſignee as well 
as an executor. Moor 44. | 
Feoffment in fee, reſerving rent, ſuit of court and 
relief, and that if the feoffee, his heirs or aſſigns, ſhould 
be ſued for more ſervices than were reſerved, &c, that 
then they might diftrain in the manor of D. and keep 
the diſtreſs till they ſhould be ſatisfied for the damages 
which they had ſuſtained, &c, afterward the feoffee made | 
a feoffment, &c, to J/. R., the queſtion was, if //. R. 
might diſtrain in the manor of D. to have recompence 
for damages, &c, and adjudged, that he might by virtue 
of the word aſſigns ; but if that word had been left out, 
the word heirs would warrant the diftreſs as an aſlignee. 
Mor 179. | 
Leſſee for life made a leaſe for ſeventeen years, who in 
the next year aſſigned the term to B. who made a leaſe to 
IF. R. for fourteen years, rendring rent on certain days, 
and if it be behind for three days after, being lawfully de- 
manded, and not paid, the leaſe ſhall be void ; he in the 
reverſion for 17 years, granted all his eſtate aud 1n- 
tereſt by deed parol to one Rorw/and, who demanded the 
rent, and entered for non-payment ; one queltion was, 
whether at Common Law, without the help of the ſtatute 
32 H. 8. of conditions, the aſſignee of him in reverſion 
could take the ſame advantage of this leaſe, being void, 
as the aſſignee of the term himſelf might have done, who 
granted the leaſe for 14 years? and adjudged, that 
he might by the grant of all his e/fate, it ithad been 1n 
writing, and that by the /fatute 32 H. 8. the grantee of 
the reverſion of a term ſhall have the benefit of a condi-. 
tion annexed to a lefler term derived out of a larger» 
Moor 525. | 
Leflce for twenty years made a leaſe for four years to 
IV. R. in which he covenanted to deliver up the Jan 
peaceably to the leſſor, his executors, acminiſtrators or 
| , 


ned the 
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twenty year 
the EXPIratio 


s granted the reverſion of that term (after 
n of the four years) to the plaintiff, to whom 
12 Jefſee for four years attorned, and afterwards an aAC- 
« Fn of covenant was brought againſt him by the aſſignee 
f the reverſion, and the breach aſſigned was, that he had 
pb Jelivered up the land peaceably at the end of the 
Gat vers; the defendant confe fſed both the leaſes of twenty 
years and four years, but pleaded, that before the affignment 
'f the reverſion to the plaintiff, he the ſaid defendant had aſ- 
Goned over the term for four years to another ; and upon 
Jemurrer adjudged, that the aſſignee of a reverſion of a 
1111 ſhall take advantage of a covenant againſt the leſſee 
of an inferior term, by virtue of the ſtatute 32 H. 8. 
Mar 527. Mathuris verſus Weſtoray.” 

Lefſec for ninety years covenanted with the leſſor, that 
he would not alien, &c. unleſs to his wife, or her aſſigns, 
during her life ; 1n this caſe the queſtion was, that fince 
the huſband could not alien to his wite, becauſe during the 
-verture he cannot giveany thing to her, whether, if he de- 
wiſed it to her for lite, ſuch a deviſee was an afſignee within 
this covenant? The point was not reſolved. 2 Bul/t, 292. 

Huſband and wife were fſeiſed of lands to them and 
the heirs of the huſband, and they made a leaſe thereof to 
the defendant, who covenanted with them and the herrs 
of the huſband to repair ; afterwards the huſband and wife 
aſſigned the reverſion to the plaintiff, who, as aſſignee to the 
þyſband alone, brought an ation of covenant againſt the 
leſſee for not repairing, without averring, that the wife 
was dead ; it was objeRed, that the plaintuff having an 
eſtate from both huſband and wife he ſhould have brought 
the ation as aſſignee to both ; but 2c4judged, that it was 
well brought as affignee to him wio had the inheritance, 
Cro, Car, 235. 

Leſſee for years covenonted for himſelf a ndaſſegns to 


the lands demiſed ; he afterwards afligned his term to an- 
other; the leaſe. expired, and the affignee continued in 
poſſeſſion ; the rent became due after the term ended, and 


ed, that though he is not an affignee ſtrictly within the 
rules of law after the term was ended, yet he ſhall be 
ſuch an affignee as ſhall be liable to perform the covenant 
tor payment of rent, Style 407. 

Leaſe for years, reſerving rent z the leflor affigned the 
r:verſion, and the aſſignee brought an action of covenant 
againſt the leſſee z the queſtion was, whether it ought to 
be brought in the county where the lands lie ; it was argued, 
that the aCtion is tranſitory, becaule the ſtatute 32 H. 8. 


cp. 34- which gives the aCtion of covenant to an aſ-_ 


Jynee of the reverſion, ſaith, that he ſhall have in ite 
manner as the leſſor might : Now, if it had been brought 
by the leſſor, it had been tranſitory, On the other 
ſide it was argued, that the ſtatute did not give the re- 
medy as a mere choſe in ation, which is tranſitory ; but 
knit it to the reverſion, and that by the words, that 


the aſſignee of the reverſion ſhall have aCtion in like man- 


ner as the leſſor might ; that the like remedy in ſublance, 
Adpruatur, 1 Vent. 10. IR | | 
Leaſe to B. G. for eighty years, if he ſhould ſolong 


live, remainder after his death to his executors or aſſigns 


for forty years; afterwards the leflee died znte/late and 
was granted to his widow, who by virtue 


alminiftration 


thereof claimed the term of forty years, and being di{- 
turded, ſhe brought an a&tion on the caſe; adjudged, 
ot an adminiſtrator is not an a//ignee, for he is appointed 
y the ordinary, and aſſigns muſt be by the aft of the party 
imſelf and not by a ſtranger. Owen 125. | 
. n 2 Warrantia charte, &c. there was a demurrer, and 
| Was adjudged, that the word heirs doth not imply aſ- 
, becaule he is heir who comes to a thing by deſcent, 
Which is the at of God, by the death of the anceſtor ; 
my a aſſignee is he who comes to the thing by the aCt of 
h SY z and ſometimes an affignee, though appointed 
X = Party, hath his authority from another as an exe- 
* 1 And, 299. | 
2 © condition of a bond was, that the obligor ſhould 
_ PYY 20/ or his aſſigns, as the obligee 


« to ſuch perſon 
VeuYy her laſt will appoint 3 in an ation of debt 


at the end of the term ; afterwards the leſſor for { 


pay the rent ſo long as he 0: they thall be in poſſcfion of 


the leflor brought an aCtion againſt the aſſignee ; adjudg- | 


| 
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brought againſt the vbligor by the executor of the obliges, 
he pleaded, that the obligee did not appoint any perſon to 
receive the money ; the plaintiff replied, that ſhe made 
her will, by which they were appointed her executors ; and 
upon demurrer to this replication, it was adjudged, that 
this money is not payable to the plaintiffs as execxtors ; 
for though it is true, that where a teſtamentary thing is 
to be done to a man or his i275, it muſt be done to the 
executor where there is no actual aſſignee, becauſe the word 
aſſigns ſtands indifferent as well to aſſigns in fad? as in law ; 
yet in this caſe the word af/igns muſt neceſſarily intend aſ= 
/igns in faft, and not in /aw, as an executor is, and the 
rather, becauſe the word to pay carrieth a property with 
it, (vi2.) that the money muſt be paid to the proper uſe 
= that perſon who ſhall be appoint:d to receive it, 
10b. 9, | 
Upon a fine the uſe of Jands was limited to A. for 809 


years, with a power to A, and his aſſigns to make leaſes for 


three lives to commence after the determination of the ſaid 
term, A. aſſigns over to B, B. dies, and makes C. his 
executor, who aſſigns over to I. who made the leaſe for life, 
which was the eſtate in gue/tion. And the queſtion was, 
whether or no D. was ſuch an aſflignee of A, as had 
power to make this leaſe? or whether it ſhould extend 
only to the immediate aſſignees of A. and the doubt in 
this cauſe was the greater, becauſe here was a deſcent upon 
an' executor, who made the eſtate oyer to him, who 
mates the leaſe, and the caſe in Job. g. Peaſe v. Style- 
man, | the preceding caſe ] was cited, where an executor 
or an adminiſtrator in ſome caſes ſhall not be ſaid to be a 
ſpecial aſſiznee ; but all the court ſeemed to- incline to the 
contrary ; and that D, ſhall be ſaid an affignee well 
enough to this purpoſe, and ſo ſhall any perſon that comes 
to the eſtate under the firſt leflee, though there be 26 
meſne aſſignments ; and afterwands, in 4:ch. following, 
judgment was given accordingly. Freem. Rep. 476. 


3: Where aſſignee ſhall be bound by the covenant of the aſ- 
frgnor, POR. | | 
The aflignee of a term is bound to perform all the co- 
venants-annexed to the eſtate; as if A. leaſes lands to B, 
and B. covenants to pay the rent, repair houſes &c, du- 


| ring the ſaid term, and B. aſſigns to F. S. the aſſignee is 


bound to perform the covenants during the life of the firſt 
leſſee, though the aſſignee be not named, becauſe the co- 
venant runs with the land, being made for the mainte- 
nance ofa thing in e//e at the time of the Teaſe made. 
1 Rol. Abr. 521. Cro. Eliz. 457. Moor 399. 5 Co. 24. 
But if A. leaſes for years to B. and B. for himſelt, his 
executors and adminiſtrators, covenants with A. to build 
a wall upon a part of. land demiſed, and aiter B. afligns, 


| the affignee is not bound by this covenant ; for the law 


will not annex the covenant to a thing not in «fe. 5 
"Co. 15. | OE 

But if B. had covenanted for him and his aſſigns to 
build the wall, &c. this would have bound the aſſignee, 
becauſe it is to be done upon the land, and the aſſignee 1s 


| to have the benefit thereof. 5 Co. 15. 


The leſſee covenanted for himſelf, his executors and 
adminiſtrators, to leave fifteen acres every year for pa- 
ſture, without plowing it, and afterwards he aſſigned his 
leaſe to the defendant, againſt whom an action of cove=- 
nant was brought for not leaving fifteen acres in paſture, 
&c. and upon a demurrer to the declaration it was infiſt= 
ed for the defendant, that he was not bound by this c- 
venant, becauſe he was not aſſignee of the leſſee, who had 
covenanted only for his executors and admini/irators, and not 
for his aſſigns, for they were noc named in the covenant; 
but adjudged, this covenant binds them, though not na- 
med, becauſe it is for the benefit of the eftate ; but it had 
been otherwile if it had been to do a collateral act, as to 
build de novo, or the like, for in ſuch caſes the aſſigns of the 
covenantor are not bound, unleſs named. 2 Cro. 125. 

Where the executor of a leſſee aſſigns the term, debt will 
not lie againſt him for rent incurred after the aſhgnment, 
becauſe there is neither privity of contra between the leſ- 
ſor and the executor, before the aſſignment, nor privity of 
eftate, after the aſſignment, and this was Verton and Syd- 

Ccc dalts's 


AS 8 
2ali's caſe ; but where the leſſee himſelf aſſigns his leaſe, in 


ſuch caſe the privity of contra#t ſtill remains between him | 


and the leſſor, though the privity of eflate is gone by the 
affienment, and therefore, notwithſtanding that aſfign- 
ment, he ſhall be chargeable during his /ife, but after his 
death the privity of contradt is likewiſe determined. 3 
Rep. 24. | - 

f leflee for years covenants for him and his aſſigns to 
rebuild and finiſh a houſe within ſuch a time, and after 
the time expired, the lefſee afligns over the premilles, the 
houſe not being built and finiſhed according to the cove- 
nant; this covenant ſhall not bind the aſſignee, becautle it 
was broke before the aſſignment; alter if broke after 
as if the leſſee had aſſigned before the time expired, 1 
Salk. 199. : : 

Alſo though the covenant be for him and his al- 
ſigns, yet if the thing to be done be merely collateral, 
and no way concern the thing demifed, the covenant 
ſhall not bind the affignee ; as if it be to build an houſe 
upon other land of the leflor or to pay a collateral ſum, 
5 Co. 15. ; 

So if a man demiſes ſheep or other perſonal thing for 
a certain time, and the leſſee covenants for him and his 
afſiens at the end of the term, to deliver fuch ſheep, &c. 
or the price of them, and the leflee aſſigns them over, 
the affignee ſhall not be bound by the covenant 3 for it is 
but a perſonal contract, and there js not ſuch privity as 
between leſſor and leflee of land and his aftigns, 
Ib. b. 17. a. . 

The ſtatute -32 H. 8. enables grantees of reverſions ts en- 
ter for conditions broken, and to bring a&tions of covenant, 
&c. and alſo enables the tenants of particular eſtates as for 
life, &c. to have aftions of covenant againſt their grantees 
the queſtion was, if a leſlee for life covenant for himſelf, 
his executors and admini/irators, to build a wall on the 
lands, and afterwards he afligns the eſtate to i”. R, 
whether he or the grantee of the reverſion may have an 
ation of covenant againſt 7. R. the aſlignee, if the wal] 
is not built ; and adjudged, that he may, though the 
word aſſigns was not in this covenant, but only executors 
and adminiſtrators ; for by the acceptance of the poſleſ- 
ſion he had made himſelf ſubject to all the covenants 
which run with the land, and are inherent to it, Such 
as paying rent, repairing, building walls, &C. and to ſuch 
he is bound without the ſpecial word af/igns, but not to 
any collateral covenants. Mor 159. 

Leſſee for forty years made a leaſe for three years to one 
Calice, wherein he covenanted, that he would keep a 
wine cellar and ſell wine there, and accompt every 
month, upon requeſt, to the lefſor or h1s aſſigns for all 
wines fold, and would pay him 3os. for every ton fold ; 
then the leſſor granted the reverſion to /, R. who re- 
quired Calice the leſſee to accompt, &c. and upon his refu- 
{al brought an aQtion of debt upon the bond for perfor- 
mance of covenants ; and upon demurrer it was objected, 
that the grantee of the reverſion could not have this ac- 
tion, becauſe to accompt is a collateral benefit, and there- 
fore not within the ſtatute 32 H. 8. for the money ari- 
ſing upon the accompt is not a rert, or a thing incident 
| to the reverſion ; on the other ſide, it was argued, that 
though it is nota rent, yet it is an advantage inherent to 
the thing demiſed, ſo that the grantee of the reverſion is 
aiding by the ſtatute, for though this payment is collate- 
Tal, yet it paſſes to the aſſignee by the word atligns, 
Moor 24.3. F | | 

In a ſpecial verdiCt in an aCtion of debt for rent, thejury 
found, that the leſſor being ſeiſed both of freehold and co- 
pybold lands made a leaſe of both to J//. R. rendring rent, 
and that /Y. R. the leſſee afſtgned the termto the defendant ; 
and afterwards by a grant of the freehold and ſurrender 
' of the copyhold, conveyed the rever/ion to the plaintiff, 
but firſt he made a releaſe to /Y. R. the leſſee of all de- 
mands; and in an aCtion of debt for rent brought by the 
grantee of the reverſion againſt the aſſignee of the term, the 
_ queſtion was, whether the rent was extinguiſhed by this 
releaſe, and adjudged that it was not, becauſe the releaſe 
was made after the aſſignment of the term ; itis true, it 
was made before the grant of the reverſion, but it being 


covenant; becaule it is for the benefit of the eſt 


| and his aſfigns, to pay the rent ſo long as he and they has 


5 Co. 


| granted the reverſion to the plaintiff, to which grant the 


 ſignment of the term, and an acceptance of the rent of 


: AS 8 
after the aſſignment of the term, the leſſor ; 

. . . ſ 
had his election, either to charge tha leſſee or a Caf 
k nee be intended that he would have charged jf = 
1gnee for rent incurred after the releaſe oivc as 
Fo. (Mr $66... e re "” © SIVEN to the lef. 
If leflee for years, for himſelf, his executors and x 
ſtrators, covenants with his leſſor toleave fifteen acy 
year for paſture, ab/quecultura, and afterwards the] 


ſigns ; the aflignee, though not named, muſt per 


Uminj. 
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OVenant, 


cording to the natureof the ſoil ; butacollateralc 
ſhall not bind him, uniee; Named 


as to build de novo, 6c, 
Gro, Fac. 125. 

If 4. demiſes to B. ſeveral parcels of land, ang h 
leflee covenant, for him and his aſſigns, to repair, iz; : ! 
after the leſſee aſſigns to D, all his eſtate in parcel ofthe 
_F oma _— D. does not repair that to him afſioned. 

e lcftor may have an action of covenant acainſt 1) x, 
aliznee. 1 Rol. Abr, £22, ITT OY 


the poſicflion of the thing let, and the lefc aſi; 
and the term expires, and the aſſignee continues the vn, 
{ciſion afterwards ; an ation of covenant will lie otind 
him for rent behind after the expiration of the dn 
tho' he is not an affignee ſtrictly according to the > 
law ; yet he ſhall be accounted ſuch a 7 TE 
| n aſſignee as is to 
periorm the covenants, S&tyle 407. x 
If A. leaſes to B. and B. covenants to repair, &, and 
he aſſigns to .S. who dies inteſtate, the premiſes bein 
out of repair, the leffor may bring covenant againſt his « 
miniftrator as aſſignee, and declare that he.made a leaf: to 
B. &c. cujus flatus et rejiduum termini annorum, &c, deve. 
nit, Sc. per aſſignationem to the adminiſtrator, Curth, 
519. 
| In covenant &c. for non-payment of rent, the Plaine 
tiff declared, that the lady Purbeck was ſeiſed of lands in 
fee, and that ſhe demiſed the ſame to the defendant, who 
covenanted to pay, &c, and that afterwards the ſaid l2- 
dy, by indenture, for the confideration therein mentioned, 


defendant attorned, and for rent arrear this action was 
brought in the county where the lands lie, as it ought, 
and by the grantee of the reverſion againſt the leſſee, with 
a profert hic in curia Indenturam, but it was entered in het 
verba ; the defendant pleaded, that he afigned his term to 
+ S. before the plaintiff had any intereſt in the lands, 
but did not ſet forth, that the plaintiff accepted the rent 
from the affignee, or that he had any notice of the affin- 
ment ; and upon a demurrer to this plea, it was adjudged 
1], becauſe the aCtion lies by the grantee of the reverlion 
againſt the leſſee, even after the aſſignment of the term, 
and this upon his expreſs covenant to pay the rent : but 
becauſe the plaintiff did not declare 7 whoſe uſe the 
grant of the reverſion was, nor upon what conſideration, 
but only generally, upon conſideration in the indentuic 
mentioned, the judgment was ſtayed, 9g Lev. 233. 
Debt for rent againſt an executor, who pleaded an af- 


the afſignee by the leffor ; the parties were at iſſue upon 
the acceptance, and the plaintiff had a verdict, but he 
could never get judgment, becauſe part of the rent ve- 
came due pending the ation. Palm, 524. 

An aCtion of debt was hrought by theleſſor againſt the 
adminiftrator of the leſſee, who pleaded, that betore any 
rent became due, he afligned the term to another ; and 
upon a demuirer to this plea it was adjudged, that the 
adminiſtrator ſhould be charged in an action of debt 1n 
the detinet, upon the contract of his inteſtate, and ſhou'd 
pay as faras he had aſſets, though he had afigned over 
the term, becauſe the privity of contract till remained be- 
tween the leflor and ſuch adminiſtrator of the lellee : 
and this was Helier and Caſbard's caſe. Sidd. 260. 
Leaſe for ninety-nine years, if three lives fo long ſhou! 
livez this leaſe was afligned to the defendant, therc be- 
ing a rent reſerved upon it, and the reverſion after the 
determination of the eſtate ſor lives was granted to the 
plaintiff, who brought an action of debt againft the af 


ſignee 
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ute of the term, for the rent and upon a demurrer to 
be declaration the plaintiff had judgment, not upon the 
nm”. but becauſe the defendant did not argue his de- 
_—_— . the fault in the declaration was, that ſince the 
Mintiff was intitled to the rent as a grantee of the re- 


4 Ferfan, be ought to be ſo named in the writ, which he 


was not. 1 Lutw. 478. 


4. Where aſſignee ſhall not be bound by the covenant of 


| Aleaſe was made to one, who afterwards died inteſtate, 
and an action of debt was brought againſt the defendant 
$ adminiſtrator, for rent arrear after the death of the in- 
teftate; the adminiſtrator pleaded, that before any rent 
became due he aſſigned the term to another, and that the 
lefſor had notice thereof, aud had afterwards accepted rent 
of the aſſignee 3 and upon demurrer to this plea it was ad- 
judged, that the adminiſtrator was no longer chargeable 
after he had made this aſſignment. Gro. Eliz. 715. 

Leaſe for years made by a prebendary, rendring rent, 
the leſſee died, and his executor aſſigned the term, and in 
an ation of debt brought againſt that exccutor for rent 
incurred after the aſſignment, it was adjudged, that ſuch 
ation would not lie ; *tis true, the executor would have 
been chargeable if he had not made this a/zgnment ; not 
upon any privity of contratt, for there was none between 
him and the lefſfor, but upon a privity in law, as having 
the eſtate of the leſſee, if he had not affigaed it to another, 
but by the aſſignment the privity of eſtate was gone from 
him. Cro, Eliz. 555. 

Leaſe of a flock of cattle, and the leſſee covenanted for 
himſelf and his a//7gns, to deliver them at the end of the 
term in as good a condition as he found them, or to pay 


ſo much money ; afterwards the leſſee affigned both the | 


term and the ſtock to another 3 adjudged, in an action 
brought againſt the aſſignee, that he was not bound by 
this covenant of his leſſee, becauſe tis a perſonal contraf? 
between him and the leflor, and therefore it binds only 
the leflee, and thoſe who repreſent him, which are his 
executors and adminilrators, but not his aſſigns, becauſe 
there is no privity of contract between them and the 
leflor. This is the third reſolution in 5 Rep. 16. 6. 
Spencer's caſe, | 
Leſſee for years covenanted with the leſſor to pay 
yearly during the term, 20s. to the church wardens of the 
pariſh church' of $. and to repair the houſes, &:. he after- 
wards aſſigned the term ; and in an action brought againſt 
the aſſignee for non-payment of the yearly rent, there was 
judgment againſt him; but upon a writ of error it was 
reverſed, becauſe the covenant for payment of this rent 
being not to the leſſor himſelf but to the churchwardens, 
&c, 'tis for that reaſon a mere collateral covenant, and 
therefore the aſſignee is not chargeable with it. 2 Cro. 
439. | 
Leaſe for years rendring rent, the leſſee died, his exe- 
eutrix aſſigned the term to another ; -and in an ation of 
debt for rent brought againſt the aſignee, he pleaded that 
before any rent became due he aſſigned the term to an- 
other; adjudged, that the action did not lie, becauſe when 
the executor of the leſſee made an aſſignment of the term, 


the privizy of contraft was gone, for there could be none 


between the leffor and the aſſignee of the executor of the 
leſſee; and when that aſſignee had made a further afſizn- 
ment to another, then the privity of eftate was likewiſe 
$T- {o that there was nothing to ſupport the action. 
9 SV. 295, | ps: 

Leſſee for years covenanted to repair, &c. and aſter- 
wards he afligned the term, and the leſſor likewiſe aſſigned 
the everſion ; adjudged, that the aſſignee of the reverſion 

all maintain an aQion of covenant againſt the leſſee him- 
ſelf, T againſt the aſſignee for not repairing, becauſe this 

's 2 Covenant which runs with the land, and not a col- 
lateral covenant. 2 Cy9. 399+ | 

Leaſe for years, rendring rent, the leſſor affigned the 
Fer ary to the plaintiff, who brought an aCtion of debt 
oy rent; the defendant pleaded, that the leſfor demifed 

e land prout, &c. and that by the ſame deed he cove- 

Anted with the leflee, that if he ſhould be at any charge 


3 


A: 83: 


for iſſues loſt, in ſuch caſe he ſhould retain ſo much- of 
the rent as he ſhould be forced to pay z then he ſet forth, 
that iſſues were loſt, and that the ſheriff levied ſo much, 
&c. and that he retained the like ſum of the rent; and 
upon demurrer to this plea, the queſtion was, that this 
action being brought by the aſſignee of the reverſion againſt 
the aſſignee of the term, whether ſuch an aſſignee could 
have any remedy upon this covenant by way of retainer ; 
and adjudged, that he might, both at Common-law, and 
by the ſtatute 32 ZH. 8. becauſe it was a covenant which 
runs with the land. Cro. Car. 97, 137. 

 Feoffments, &c. in which the feoffor covenanted ts 
make farther aſſurance; afterwards the feoffee aſſigned his 
intereſt to the plaintiff, who brought an aQion of cove- 
nant againſt the feoffor for not levying a fine to make a 
farther aſſurance ; adjudged, that the afſignee ſhould have 
the benefit of this covenant, becauſe it runs with the 
lands. Cro. Car. 361, 503. 

Covenant by the aflignee of the reverſion for rent arrear 
after the aſſignment of the leaſe on which the rent was 
reſerved ; the defendant pleaded, that before any rent was 
due, the lefſor had releaſed to him (the defendant) all 
covenants and demands ; and upon a demurrer to this plea 
it was held, that this releaſe, after the aſſignment made 
by the leſſor, did not bar the affignee from this action of 
covenant, becauſe it was a covenant which runs with the 
reverſion. - T. Jones 102. | 

An aſſignee of a reverſion brought an ation of debt for 
rent ; the defendant pleads, that before any rent became 
due, he aſligned the term to another ; and upon demurrer 
to this plea, the plaintiff had judgment, becauſe the de- 
fendant did not ſet forth in his plea, that he gave notice 
to the plaintiff that he had affigned the term ; Twiſden of 
a contrary opinion. Raym. 162. 

Covenant, &c. againſt the defendant as aſſignee of one 


 Fohn Vaux, and the breach affigned was, that neither 


the ſaid John Vaux in his life-time, nor the defendant 
ſince his death, (whoſe aflignee he is) had kept the fences, 
&c. in repair z the defendant pleads, that he and the 
aſſigns of Fohn YVaux had kept the fences in repair, and 
upon this they were at iſſue, and the plaintiff had a ver- 
dict, but could never g*-t judgment, becauſe an aCtion of 
covenant doth not lie againſt an aſſignee for a breach of 
that covenant 27 the - ang: of the aſſignee ; and this 
breach being aſſigned for a default done, as well in the 
life-time ofthe affignor, as by the defendant ſince his death, 
w_ intire damages given, it muſt be wrong. 1 Lutw. 

O. 

: In a ſpecial verdict in ejement, the caſe was, leaſe for 
years, upon condition, that the leſſee ſhould not affign the 
term to any but to his kindred, without licence of the 
leflor ; afterwards the leflor granted the reverſion to T. P. 
and the leſſee affigned the term to one who was not of 
kindred tohim; the better opinion was, that this was a 
collateral condition, according to Pennant's caſe, and that 
*tis ſuch a condition as is within the ſtatute 32 HT. 8... 
cap. 34. of which the grantee of the reverſion may take 
any advantage for the breach thereof, Raym,. 850. 

The leſſee covenanted for himſelf and his afigns, 79 
rebuild and finiſh a houſe before ſuch a time, which he did 
not do, but after' the time was expired, he afligned the 
term ; adjudged, that this covenant will not bind the 
aſſignee, becauſe it was broken before the aſſignment 
made, 1 Salk, 199. | Red | 

In a ſpecial verdift in debt, the caſe was, the leflor 
being ſeiſed in fee made a leaſe to T. S. for ſeven years 
the leſſee re-demiſes the lands to the leflor for the whole 
ſeven years, reſerving the rent of 29/. per annum ; the 
leflor died, his widow entered as guardian to the ſon and 
heir of the leſſor, and receives the profits, and the rent | 
not being paid, T. 8, the lefſee brought an aCtion of debt 
againſt her as executrix de ſon tort, in the debet and detinet ; 
it was admitted, that an action of debt would lie upon the 
contract where the whole term is aſſigned, and that there 
might be an executor de ſon tort of a term of years ; but 
per curiam, It will lie againſt one in the debet and detinet, 
as executor de ſon tort, where there is no term at all, as 
in this caſe ; for when the leſlee afligned the whole term 
back to the leſſor, this was a ſurrender in law ; and if th 

tnen 


A::$: 
then it lies upon the contraCt of the teftator only, ard 


| by conſequence *tis wrong againſt the defendant in the 
debet and detinet, 2 Med. 17 4 | | 


+ -..An afſignment þ chambers in an inn of court. 
| HIS Indenture made the day, &c, in the year of our 
Lord, &c. between A. B, of, &c. Eſq; of the one 
part, and C. D. of, &c. Gent. of the other part : Whereas 
in and by a certain writing made and dated, &c, at Lin- 
coln's Inn, the benchers of the ſaid inn did order, that the 
faid A. B. ſhould have a leaſe of all that chamber up one 
pair of flairs, number, &c, belonging to Lincoln's Inn 
A erefead for the term of twenty-one years, to commence at, 
&c. under the yearly rent of, &c. as by the ſaid recited 
writing or order may more fully appear : And whereas, in 


purſuance of their ſaid order, a leaſe of the ſaid chamber hath 


been fince made and granted to the ſaid A. B. for the ſaid 
term of twenty-one years, &c. Now this indenture wit- 
efſeth, that the ſaid A. B. for and in conſideration of the 
ſum of two hundred pounds of lawful money of Great Britain, 
to him in hand paid by the ſaid C.D. at and before the 
ſealing and delivery hereof, the receipt whereof he doth 
hereby acknowledge, Fath granted, bargained, ſold, aſſigned 
and ſet over.; and by theſe preſents doth grant, bargain, 
ſell, aſſign and ſet over unto the ſaid C. D. his executors, 


adminiflrators and aſſigns, All that the chamber aforeſaid 


with the appurtenances, and all the eſtate, right, title, in- 
tereſt, property, claim and demand whatſoever of him the 


| faid A.B. of, in and to the ſame, or. any part theredf : | 


To have and to hold the ſaid chamber with the appurtenances, 
' 20 the ſaid C. D. his executors, adminiſtrators, and aſſigns, 
from henceferth, for and during all the reſt and reſidue of 
the ſaid term of twenty-one years, therein to come and un- 
expired. And the ſaid A. B. doth by theſe preſents, for 
himſelf, his executors and adminiſtrators, covenant and grant 
to and with the ſaid C. D. his executors, adminiſtrators and 
 afſigns, in manner following ; (that 1s to ſay) that he the 


faid A. B. hath good right, full power and lawful authority, 


to grant and aſſign the ſaid chamber and premiſſes above- 
mentioned, in manner and form aforeſaid: And that the 


fame ts free and clear of all former grants, aſſignments, in- 


cumbrances, arrears of rent, and all other duties payable to 
the ſaid ſociety of Lincoln's Inn, or any of the officers or mi- 
niſters thereof, or otherwiſe howſoever: And alſo that be 
the ſaid C. D. his executors, admini/lrators, and aſſigns ſhall 
and lawfully may at all times hereafter, during the reſt and 
reſidue now to come and unexpired of the ſaid term of twenty- 
. one years, peaceably and quietly have, hold, occupy, poſſeſs 
and enjoy the ſaid chamber and fpremiſſes above mentioned, 
and hereby granted and aſſigned, without any let, ſuit, 
trouble, evittion, ejeftion, claim or demand, of or by the ſaid 
A. B. his executors, adminiſtrators or aſſigns, or any other 
perſon or perſons whatſoever : And-further, that he the ſaid 
A. B. his executors and adminiſtrators ſhall and will from 
time to time, and at all times hereafter, upon the reaſonable 
requeſt, and at the cofls and charges of the ſaid C. D. make, 
do and execute, or cauſe to be made, done and executed, all 
and every ſuch further atts and aſſurances, for the better 
aſſigning and aſſuring of the ſaid chamber and premiſſes to 
the ſaid C. D. as by him the ſaid C. D. or his counſel 
learned in the law, ſhall be reaſonably deviſed, adviſed or 
required, In witneſs whereof the parties above=named have 
hereunto put their hands and ſeals the day and year above 
written, | 


Form of an aſſignment of a bond. 
"\ () all people to whom theſe preſents ſhall come, greeting : 


Whereas A. B. of, &c. in and by one bond or obli- 
gation, bearing date, &c. became bound to C. D. of, &c. in 


the penal ſum of, &c. conditi oned for the payment of, &c, 


and intereſt at a day long ſince paſt, as by the ſaid bond and 
condition thereof may appear : And whereas there now re- 
mains due to the ſaid C. D. fer! principal and intereſt on the 
ſaid bond, the ſum of, &c. Now know ye, that the ſaid 
C. D. for and in conſideration of the ſaid ſum of, &c. of 
lawful Britiſh money to him in hand paid by E. F. off, &c. 
the receipt whereof the ſaid C. D. dath hereby acknowledge, 


I 


\ F 
, . | 
he the ſaid C. D. Hath aſſigned and ſet 90" 5 and by the 
preſents doth aſſign and ſet over unto the ſaid F,, th ſa 
recited bond or obligation, and the mimey therentoq jr 
owing, and all his right aud interefl of, in co» 


: Up EI ta the am 
And the wp C. D. for the confiderat! / . 


it aforeſaid H 
þ ns 11:4 2 © 71a, Tiath 
made, conflituted and appointed, and by thejo 4,1, 

G : - < X J* { "ORts dith 
make, conſtitute and appoint, the faid KI, b'; excrymm; ay 
adminiflrators, his true and lawful attorney ond atternin 
 trrevocable, for him and in his name, and in the yy and 

names of his executors and adminiflratirs, but fir ths fil 
and proper uſe and benefit of the ſaid E, F. bis yy 

- . . . D he {4 ) 
adminiſtrators and aſſigns, to aſk, require, domad, gut v4, 


cerve of the ſaid A. B. his heirs, executors, and ady; ntfratir 
the money due on the ſaid bond ;, and on non- payment there ' 
him the ſaid A. B, his heirs, executors and ady.inijtra; A 
ſue for, and recover the ſame ; and on payment there 0 
deliver up and cancel the ſaid bond, and give ſufficient ye. 
leaſes and diſcharges therefor, and one or mare attorney oy 
attornies under him to conſlitute; and whatſoever the ſaid 
E. F. or his attorney or attornies, fhall lawfully in th 
premiſſes, the ſaid C. D. doth hereby allow and affirm 
And the ſaid C, D. doth covenant with the ſaid |, F, tha 
he the ſaid C. D. hath not received, nor will receive, the ſrig 
money due on the ſaid bond, or any part thererf ; neither hull 
or will releaſe or diſcharge the ſame, or any part theraf, 
but will own and allow of all lawful proceedings fur receuery 
thereof ; he the ſaid E. F. ſaving the ſaid C, D, Parmleſs, 
of and from any cofts that may happen to him therely, In 
witneſs, Ec, 


Aſſimulare, To put highways together: It is men- 
tioned in Leg. H. 1.c. 8. De wia regia, v12, tanta vers 
debet eſſe, ut inihi duo carri fivi peoſſint oboiare, « bubulc 
de longo /iumbli ſui poſſint afhmulare, &c, Cowell, 

Adſtiſa cadere, To be nonſuited. In what caſes fark 
— is ſuffered, ſee Fleta, lib. 4. c. 15. and i, 5, 
c. 6. | 

Afſiſa, Capi in modum aftiſe, that is, when the de- 
fendant pleads to the afliſe without taking any excepciun 
to the count, declaration, or writ, Cowell. 

Alliſa cadit, 'That is, when there is ſuch a plain and 
legal inſufficiency, that the complainant can proceed no 
farther in it, Fleta, lib. 4. c. 1 5. Cowell, 

Alliſa cadit in juratam, Is where the thing in con- 
troverſy is ſo doubtfu], that it muſt neceflarily be tried 
by a jury. Pleta, lib. 4. c. 15, Bran, lib, 2. G& 7: 
| Aliſa confinnanda, Is a writ direted to the juſtices 
aſſigned to take an aſ/;/e, for the continuance of the cauſes 
in caſe where certain records alledged cannot in tim® 
be procured by the party that would uſe them, Reg. of 
Irits, fo. 217, | | 

Alliſa pants ef cervilice, The power or priviladge of 
afſiſing or adjuſting the weights and meaſures of bread 
and beer ; as the weight of bread preſcribed by the ma- 
giſtrate is fill called the /ize or a/jize of bread : So half 
a cruſt or farthing-bread is in Cambridge called a ſize of 
bread; and a ſervitor is there a fizor, or one who 1s t0 
live upon ſuch an aflized allowance : Hence to /ize, !. & 
to match cloths, ſilks, &c. or to get ſome of the ſame 
aſſize or proportion : Hence /ize for height and ſtature. | 
Sizely in the North is proud and coy, Cowell, ed. 1727+ 

Aſſiſa proroganda, Is a writ directed to the juſtices 
of aſjize, to ſtay proceeding by reaſon of the King's bu- 
ſineſs, wherein the party is employed. Reg. of Writs, 
fel. 208, & 221, Cowell, ed. 1727+ : 

Alliſe, (Fr. Afis) According to our antient books, 15. 
defined to be an atlembly of knights, and other ſubſtantial 
men, with the bailiff or juſtice in a certain place, and at 
a certain time appointed. Cu/lom. Normand. cap. 24 
This word is properly derived from the Latin verb affideo, 
to ſit together; and is alſo taken for the court, place 0r 
time, when and where the writs and proceſſes of aſſiſeare 
handled or taken. And in this fignification a//i/e 15 ge- 
neral ; as when the juſtices ge their ſeveral circuits with _ 
commiſſion to take all affiſes; or ſpecial, where a ſpecial | 
commiſſion is granted to certain perſons, (formerly often- 
times done) for taking an affiſe upon one or two diſleifins 
only, Bradt. lib, 5. Cowell, 


Concerning 


SF... -& 9: 
Concerning the genera! aſſi/e, all the counties of England. upon a diffe;/in ſince the laſt circuity an afliſe of novel dife 
are divided Into ſix circuits, and two judges are aſſigned | ſei/in. Co, Lit. 153. 6. "TEM. 
by the King's commitſſion to every circuit, who hold their} An afliſe is called fe/tinum remedium. t. Becauſe the 
affiſes ewice 2 year In every county, (except Middleſex, | tenant ſhall not be effoined. 2. Shall not caſt a protec- 
where the King's courts of record do fit, and where his | tion. 3. Shall not pray. in aid of the King. 4. Shall | 
courts for his counties palatine are held) and have five | not vouch any ſtranger, exceprt he be preſent, and will 
ſeveral commiſhons. 1. Of oyer and terminer, directed to | enter preſently into warranty; ſo of receipt, 5g. The 
tem and many other gentlemen of the county, by which | parol ſhall not demur for the nonage of the plaintiff ot 
they are empowered to try treaſons, felonies, &c. and | defendant. 8 Cs. 50. Boeth 264, | 
this is the largeſt commiſſion they have. 2. Of gaol-deli- 


very, directed to the judges and the clerk of afji/e aſlociate, \# th what caſes an aſſiſe lieth. 


ch gives them power to try every priſoner in the gaol ial ; | 
——_ for any offence whatſoever, but none but pri- ; F-x ths may have an aſſiſe, and againſt whom, and where 


ſoners in the gaol ; ſo that one way or other they rid the | 
aol of ali the priſoners in it, 3. Of afſiſe, direCted to | 9. Proceedings and pleadings in affiſe. 
themſelves only and the clerk of afſiſe, to take aſſiſes and : oF 
do right upon writs of afſiſe brought before them by ſuch I. [n what caſes an aſſiſe lieths 
as are wrongfully thruſt out of their lands and poſſeſſions : 


which writs were heretofore frequent, but now men's | 


An aſliſe lies for any thing a pracipe gaod reddat may 
poſſeſſions are ſooner recovered by eJetments, &c. 4. Of | be brought for at Common law; therefore it lies for an 


miſt privs, directed to the judges and clerk of affiſe, by | office. 2 In/?. 8 Co. 47. b. 
which civil cauſes grown to iſſue in the courts above, are 
triedin the vacation bya jury of twelve men of the county | ſimple, tail, or for life, and for tenant by elegit, ſtatute 
where the cauſe of aCQtion ariſes ; and on return of the | merchant, ſtaple, or tenant by recognizance in nature of 
verdict of the jury to the court above, the judges there | a ſtatute ſtaple. It lies of tithes, penſions, and other ec- 
give judgment. 5. A commiſſion of the peace, in every | clefiaſtical duties in temporal hands, but of a rent iſſuing 
county of the circuits; and all juſtices of the peace of | out of tithes barely, no affiſe lies. See Co. Lit. 159. 
the county are bound to be preſent at the afſiſes; and | 32 Hen. 8. c. 7. Vaugh. 204. h 
ſheriffs are alſo to give their attendance on the judges, or | There were at firſt but two fortns of writs of aſliſe 
they ſhall be fined. Bacon's Elem. 15, 16, &c. of novel diſſeiſin, either an afliſe de libero tenemento, or de 
There is a commiſſion of the peace, oyer and terminer | communia paſture. | 
and gaol-delivery of Newgate, held ſeveral times in ayear, 'The affiſe de /ibero tenemento did lie of houſes, land, 
tor the city of London and county of Middleſex, at Zuftice- | rent, or other things which lay in rcder, but for profits 
Hall in the O!4 Baily, where the lord mayor is the chief | apprender, which confiſted 7 capiendo, colligendo, habendo, 
judge. In J/ales there are but two circuits, North and | recipiendo & exercendo, no aſfiſe lay, but a quod permittat, 
South Wales; for each of which the King appoints two | in which there was great delay, and they who had but 
perſons learned in the laws to be judges. Star. 18 Eliz. | an eſtate for life could not maintain that writ. 2 [n/?. 411. 
cap. 8, If juſtices fit by force of a commiſſion, and do | But now by the ſtatute JY2f. 2. c.'25. a ſpeedy remedy 
not adjourn the commiſſion, it is determined. 4 1n/f. 265. | is given in theſe caſes de proficuis, &c. in certo loco a= 
The conſtitution of the juſtices of afſiſe, was begun by | prend*, &c, 
Hen, 2. though ſomewhat different from what they now | There were but 7wo writs of affiſe at common law, ( viz.) 
are: And by AZagna Charta, juſtices ſhall be ſent through | an affiſe of common of paſture tor cattle, and an afſiſe of 
every county once a year, who with the knights of the | zovel difſeifin, the laſt of which doth lie for ſeveral things, 
eipective hires ſhall take affiſes of novel drfſeifin, &c. | viz. lands, rents, offices, tithes, and generally for every 
in their proper hires, and what cannot be determined | thing of which a pracipe guod reddat did lie, and in ſome 
| there, ſhall be ended by them in ſome other place in their | caſes where ſuch pracipe did not lie; as for inſtance, de 
circuit; and if it be too difficult for them, it ſhall be re- | uno crofto, becaule it may be put in view to the recog- 
terred to the juſtices of the bench, there to be ended. | nitors, 7. e. to the jury, 2 Bulft. 214. 
9 Hen, 3. cap.. 12. Juſtices of aſſiſe, &c. are to hold | An affiſe will lie in ſome caſes where treſpaſs vi & 
_ their ſeſſions in the chief towns of the county ; and their | armzs will not; as where a tenant holds of his lord, by 
records to be ſent into the Excheguer. 6 R. 2. 9 Ed. 3. | rendring rent and ſervices, and the lord. enters, and ſo 
By flat, 21 Geo. 2. c. 12. the ſummer afſiſes in Bucking- | often diſtrains, tho*. nothing is due, that the tenant is 
bamfpire ſhall be: held at the town of Buckingham. 4(fiſe | diſturbed in the manuring his lands ; in ſuch cafe he may 
is likewiſe uſed' far a jury, by whom afſiſes ob novel diſſei- | have an aſliſe de ſovent foits diſtreſs; but he cannot have 
mare tried, Lit. cap. Rents, The panels of afſiſes ſhall | treſpaſs vi & armis againſt his lord, becauſe he is prohi- 
be arrayed, and: a copy indented: delivered by the ſheriff, | bited by the Ratute of Marlbridge, cap. 3. See Bevill's 
Sc. if demanded, on: pain of 40; by ſtatute 6 Hen. 6. | caſe, *Tis true, there was no remedy at Common law 
(ap. 2. And, afliſe is takem for a writ for recovery of | for theſe profits apprender in alieno folo, for an afliſe in 
pollefion. of things: immoveable, whereof any one and his | ſuch caſes was given by the ſtatute We/tm. 2. cap. 15. 
anteſtors have been: difſeiſed, Likewiſe in another ſenſe, | and ever ſince it lieth of eftovers, to be taken in the woods 
it lgnifies an ordinance orſtatute. Reg. Orig. 279. Lit. | of another, of nuts and acorns to be taken in ſuch woods, 
eap. Rents, Termes: de li ley.. And there are four writs | of a corody of the ſeveral ſorts of tolls; all which a man 
a afiſe: An afliſe of novel difſeiin, an afliſe of mortd*an- | may likewiſe have in his own lands, and yet, if he be diſ- 
«for, an; afliſe of darrein preſentment, and an afliſe of | ſeiſed of them he may have an afliſe ; ſo of pontage, paj- 
ans utrum, Co. Lit. 155. % | ſage, pannage, and ſuch like things. 8 Rep. 47. | 
Aſiſe of novel difeifin, (A/Iſa-nove difeiſine.) Lies It lies where men are diſſeiſed of their offices. of profit, 
_ Where tenant in fee-fimple, fee-tail, or for term of life, | and therefore an aſliſe. was brought, wherein the deman- 
38 Put out and difſeiſed of his lands, or tenements, rents, |dant counted de officio: magiſtri- ludorum pularum pailmarum 
common. of paſture, common way, or of an office, toll, domini regis Angliz, the office of maſter of the King's 
c Glanv, lib, 10. c. 2. Bradt. lib. 4. tra. 1. | tennis plays, that is, of the tennis plays of the King's 
"itt, c. 70. Reg. Orig. fo. 197. F. N. B. fo. 177, houſhold,. and only when the King himſelf plays in per- 
178, 179. | ſon'; for the grant of the office ſhall have a reaſonable 
An afliſe of novel difſeiſin is a remedy maxime fe/tinum, conſtruction, and. the afliſe ſhall be de officio cum pertinen- 
for the recovery of lands or tenements, of which the party, | t:25, where a man is diſſeiſed of the whole office, but 
Vas ifed, 2 Inſt; 410. And it is called novel diſſet- | where only of part, he ſhall have an aſliſe of that part, 
b, 


cauſe the juſtices in eyre went their circuits-from | and no more. 8 Rep. gb. 
even years to 


It lies for one ſeiled of lands, tenements, rents in fee- 


ſeven. years; and no affiſe was allowed In affile for a-cellar, the tenant pleaded in abatement, 
Vefore-them, which commenced before the laſt circuit, | that the: demandant had: ertered at the la/? continuance 3 
which was called an ancient affiſez and that which was | the jury found a-ſpecial verdict, that the demandant had 
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Entered, but it was at the requeſt of the tenant, and only 
to view the antiquity of the cellar; adjudged, that by 


ſuch entry the writ was not abated. Plowd, Com. 92. 
An affiſe was brought of the office of a = the 


_ Eourt of Common Pleas, and the demandant counted de 


libero tenemento, and alledged ſeifin, by taking money for 
a capias, and the poſt was put in view where the officer 
ſate. Dyer 114- | | 

An affiſe was brought of the office of clock-keeper of 
We/tmin/ler, and it was adjudged to be well brought; but 
then the demandant muſt aver, that it was an ancient of- 
fice, and prove it at the trial, otherwiſe he muſt be non- 
ſuited. Brownl, 28, 

An affiſe was brought of the office of /adler to the 
Ducen, granted to the demandant by the King; and it 
was adjudged, that it would not lie, becauſe the King 
cou'd not make ſuch an officer for the Pueen; and be- 
cauſe there was no place mentioned in the patent where 
the perſon ſhould exerciſe and enjoy this office, and there- 
fore it could not be put in v:-w to the recognitors; fo if 
the King granted the office of w/her to the prince of /7ales, 
an affiſe will not lie. 1 Brownl. 28, 

An aſliſe lieth of the office of regi/ter of the admiralty, 
and the demandant laid a preſcription to it, viz. quod gui- 
libet hujuſmadi perſona, which ſhould be named by the admi- 
ral, ſhould be regiſter of the admiralty for life. Dyer 153. 

It lieth of offices of woodward, park- keeper, and keeper 
of chaſes, warrener, &c. but theſe are not at Common 
law; but by the ſtatute of Ve/m. 2. becauſe they are of 
profits to be taken in aliens ſolo; it likewiſe lieth of all 


- Other offices and bailiwicks in fee. 8 Rep. 47. 


In an affiſe of a new office, it ought to be ſhewed what 
profits belong to it; but it is otherwiſe of an ancient of- 
fice, becauſe it is preſumed, that the profit thereof is ſuf- 
ficiently known. 8 Rep. 45. | 

If a maſter of an hoſpital is deprived of his office by a 


lay patron, without cauſe, he may have an affiſe, becauſe 


he hath no other remedy; but if ſuch a maſter is eccle/;- 
a/tical, and deprived by the ordinary without cauſe, he 
ſhall not have an afliſe, becauſe he may appeal to the 
viſitor. 11 Rep. 9g. _ | 

Error of a judgment in an afliſe of the office of a 
park-keeper, which was granted in reverſion to the deman- 


dant, and afterwards the park itſelf was granted to an- 


other, who entered and kept out the reverſioner after the 
death of the tenant for life, for which he brought an aſ- 
ſiſe, and after the verdia, and before judgment, entered 
into the park, and there did hunt and killed a deer, and 
this entry was afligned for error, for that it had abated 
the writ, and made the judgment erroneous; but the 
eourt was not of that opinion. 1 Bull. 5, 6. 


Aſliſe of the ſuperſedeas office z the King's counſel came. 
Into court, and ſaid to the judges, the King doth greet you 


well, and as to the aſſiſe, it concerned the King and his 
prerogative, and that they were no farther to proceed 
therein, and ſo delivered to them a writ de non ulterius 
proſequendo rege inconſulto, which the court received, and 
yet the counſel for the defendant argued againſt the writ, 
which at firſt the court doubted whether they might or 
not ; but they agreed, that after the writ was allowed, 
they could not proceed upon the afliſe without a proce- 
dendo ad loquelam, and likewiſe a procedendo ad judicium. 


3 Bulſt, 32. 


' Afliſe, £7c. for that the defendant Jevavit guandam do-_ 
mum ad nocumentum, &c, and ſhewed that he had a wind-_ 


mull, and that the defendant had built his houſe ſo near 
that it hindered the mill: the jury found, that he /zvav:r 
domum, and that two foot of it did hinder the plaintiff's 
mill; it was inſiſted, thatonly the _—_— ſhall be abated, 
and not the whole houſez but the Chief Juſtice Hobart 
was of opinion that could not be, for /evavit domum is 
when an entire houſe is built from the ground ; if it had 
been erexit domum, then the two foot and no more might 
have been abated, becauſe erexy is when part of an houſe 
is ſet up; but the better opinion was, that only the two 
foot ſhall be abated. Godb. 233, | 

And though ejeCtment is now the common action for 
thoſe things, which were formerly recovered in aſliſe ; 
yet in ſome caſes an aſſiſe will lie where ejectment will 


AI :8 
not, as in the caſe before mentioned, de 17:9 Croftos ns 
ther will an cje&tment lie de piſcaria, becauſe (he 1. 
cannot deliver poſleſſion of it, but an aflife will lje :. 
for though it is proficuum capiend”® in aliens ſols, yet it ws 
be put in view to the recognitors. Cro, Car, 4c, q 

In affiſe for the office of one of the four clerks of th 
privy /ignet, it was ruled, that where it is drought oy 
thing againſt common right, the demandant ought to tn 
forth his title ſpecially ; but where *tis brought for lard; 
there *tis ſufficient to ſay de /ibero tenements - that wher 
an aſſiſe is arraigned, *tis not enough to demand the AT 
nitors, and to read the writ and the count in French: but 
the clerk ought to read the count in Latin, as *tis entend 
on record, for till then the court is not poſſc{[:4 of it. 
and if *tis not read in Latin it may bea queſtion whether 
the afliſe is diſcontinued; but before this aſfiſe was taken 
it was excepted againſt the writ, becauſe it was «&avasin. 
ſtead of oabis, and becauſe it was returnable coram niti; 
apud W/m, when it ought to have been coram nobis ui. 
cung; for the one is the form in the commor pleas, and 
the other in B. R, but adjudged, that oavas is more near 
the grammar than oabis, and that coram nebis ajud 
Weftm was well enough; and the court held, that if a 
clerk of the fignet abſented in his waiting month, it was x 
forfeiture of his office z ſo if the reverſion is granted to 
him, and he doth not come when it is void, that is like- 
wiſe a forfeiture; and if a grant is po/t mortem wel foris- 
fattluram of him in poſſeſſion, and afterwards he forfeit 
it, the grantee of the reverſion may enter without a ſire | 
facias. Sid, 73, $0. 

Aſliſe for the office of the marſhal of P. R, Dr. Len. 
thal and others, and the ceunlel being reay to arraign 
It in French, the recognitors did not appcar, but the writ 
was read, which may be returnable any day, as well as 
on a return day; neither cid the demancant appearz 
whereupon the affiſe was adjourned to another day, and 
then was arraigned, and the tenant prayed, hz the de- 
mandant might come in and count, who not being ready 
prayed another day, which was denied; for this is foti- 
num remedium, and the tenant in law is bound to plcad 
in/lanter, which he cannot do where there is no court, 


therefore the demandant was nonſuited; but he may 


bring a new afliſe. 1 Salk. 82, | 

In an affiſe for hes, the writ was de libero tenements, 
and the count was de portione decimarum in R. without 
mentioning the certainty of the tithes; and this was ad- 
judged good, becauſe the taking of part ſhall be a diflei= 
lin of the whole. Dyer 83. . 

Where an aſliſe is-brought for a mill, it ſhall be de mv- 
lendino generally, without exprefling in certainty the na- 
ture of the mill, as gri/t ml, fulling mill, &c. becauſe the 
mill is: the ſubſtance, and the other are but additions to 
ſhew the quality of the mill. 4 Rep. Luttere!'s caſe, 

In afliſes for - a rent-charge, rent-ſervice, or rent-ſech, - 
brought by tenant for life, in fee or in tail, the writ muſt 
be general de libero tenemento in R. but if 'tis of a rent- 
charge or ſeck, all the lands muſt be named in the wrlt, 
but not in affiſe for rent-ſervice. Dyer 31. | 

Aleſe, &c. for rent-charge, in which the caſe was, 
huſband and wife were ſciſed of two manors, which by _ 
fine they conveyed (inter alia) to the conuſee by the. 
name of two manors, &c. and he by the ſame fine ren- 
dered back to them an yearly rent of 507. and to the heirs 
of the wite, and alſo rendered the twu manors to them for 
their lives, the remainder over in tail; the huſband and 
wife dicd, the rent deſcended to the plainiiff as ſon an 
heir of the wife, and he had judgment inthe afhſe; upon 
which a writ of error was brought, and the error aſſigned 
was, that the fine was of two manors (inter alia) which 
words import, that other lan Js beſides the m.1nors did 
paſs; if fo, the affiſe brought againſt the tenant of the 
manors. only is not good, becauſe all tue tenants of the 
lands compriſed in the fine ought to be named, and this 
was adjudged good cauſe of error. Cro. Eliz. 226. 

An afliſe lieth of a rent, (viz.) a rent-feck of 40 |. Pfr 
ann, was granted, iſſuing out of an houſe called the £9 
corn in L, payable at Michaelmas and Lady-dvy @t - 
houſe of the grantee in L, &c. and 64, was given 1n ne 
name of the ſcjfin ; now in this caſe the rent was _— 
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where it was iſſuing, and none; being 
to pay it, Was adjudged a difleifin, for which the 

_— Cro. Car. 3%: Ga 
fail ent in an aſhſe for rent arrear, 1n 
gy rs. on counted, that the rent was deviſed 
_— f r life, iſſuing out of ſeveral tenements, naming 
; hang 1 that the te/tator died; and the lands deſcended 
me and that he was ſciſed of the ſaid rent by the 
y x) of the ſaid B. G. until afterwards he was diſſciſed 
et &c, the errors zfligned were, that the afſiſe being 
Daght for the arrears of rent due upon a deviſe, the de- 
| Jant had omitted to ſhew whea the teſtator died ; for 
hich reaſon the certainty of what was in arrear could 
= be known z neither did he ſet forth, or thejury find, 
i the rent was demanded on the lands, for a demand 
of the perſon off the land was- adjudged not to be good; 
and for theſe reaſons the judgment was reverſed, Cro, 


s, 9 lieth de cellaria, de alneto, ae bullaria, de fal- 
va, 5c, ior though thele and the like are incertain in the 
ent; yer becauſe they may be made certain in the evi- 
Jence at the trial, it ſhall be good. Cro. Car. 399. 

An afliſe lieth of common of paſture, where the commo- 
ner hath a freehold in it, and the :ord or other people feed 
it ſo hard, that all the graſs is eat up where the common 
ſhould be taken 3 but then he muſt count and ſet forth 
how long tne land was fed, and alledge per quod proficuum 
ſuum per totum tempus thidem amiſit; tor if, *tis only a (mall 
feeding, an afliſe doth not lie, but in ſuch caſe the com- 
moner may diſtrain the cattle damage-feaſant, g Rep. 

&e | + a.6 
"Rack to reverſe a judgment in an afliſe of nove! difſerſm 
in an inferior court, in which the d-mandant counted, 
that the tenant did difſeiſe him de uno muro lapideo, and 
had built an houſe in the place of it, and all this matter 
was aſſigned for error; and adjudged, that he ought to 
have brought an afſiſe of nuſance, and not an aſliſe of 19- 
vel diſſerſin, Style 145. | | 

—_—_ he 71 ATE FOR brought a new aſfliſe for 
the ſame office, and it being arraigned on the firſt day of 
term, the tenant made default, being demanded, 7ideo ca- 
piatur afſiſa per peg then the Jemandant counted 
and ſhewed the King's patent, which was read, bur the 
jury being not yet ſworn, day was given till //edneſday 
following, at which time the tenant may appear and give 
what evidence he can, but ne cannot after this default 
plead either in bar of abatement, nor challenge ; and the 
cauſe coming on to tryal, tie demandant proved ſeifin 


; bycompounding and taking 20 5. of a priſoner, who was 


committed by the houſe of commons to the tenant Nor- 
folk, who was then in poſſeſſion of the office, and by go- 
Ing to the lobby and laying his hands on the mace whilſt 
it was on the ſhoulder of Norfolk ; and this was held ſuf- 


ficient ſeiſin and difſeifin, and the demandant had a ver- 
dit, 2 Lev. 120. | Ken 


Aﬀfiſe for the office of ſerjeant at mace to the houſe of 


commons ; at the trial the demandant made a title by a 


grant from King Fames, reciting a former grant, and this 


to commence afcer the determination thereof; adjudged, 
that this recital was not evidence, whereupon the deman- 
Cant went to the rolls, and had leave of the maſter of the 


rolls to bring the patent into court, which was done; then 


© was to prove ſeiſtn, which he did, by proving that he 
Went to the houſe of commons and demanded his place, 

ut received no fees; but that in an ation on the caſe 
for diſturbing him in his office he had recovered 3oo!. 
camages, and that this by Hule Ch. J. was held a ſuffi- 
rent ſer/in, the damages being recovered in ſatisfaCtion-of 
his fees whilſt he was out of poſſeſſion; but by other 
Judges it was denied: whereupon the matter was intended 


to be found ſpecially, but the demandant, rather than 


Zee to it, became nonſuit, 2 Lev. 108. 


rs Who may have afſiſe, and againſt whom, and where it 


Wc the writ of afſiſe reſtores the party to the aCtual ſciſin 


ircchold, for ſo are the words of the writ, viz. fa- 


and to be paid at another, yet the de- | 


"; WY - b 
cias tenementum illud ſeifiri, &c, conſequently the patty 
that brings the writ muſt found it upon an aQual ſeifin; 
which he has been diveſted of, for otherwiſe this remed 
is not commenſurate to his cafe, See 2 Rol. Abr. 463. 

Therefore if there be lord and tenant by rent-ſervicey 


and the lord grants the ſervices to another, and the tenant 


attorns by a penny, this being given by way of attorn- 
ment, is not ſufficient ſeiſin to ground an affiſe on; ſecus 
if the penny had been given by way of ſeifin of the rent, ' 
Lit, Sea. 565. Co. Lit. 315. 4 Co.g. 10 Co. 127, 

If the lettor dies, and after the leflee for years is ouſted, 
the heir of the le{lor ſhall have an aſffiſe of novel diſſei/in, 
and not of mortdaunceſtor, for the leſfee's continuing in 
poſſeſſion after the death of the leflor, was in right of 
the heir. See x Rol. Abr. 270, 271. Kelw. 110. 

If a man leaſes for years, the remainder over in fees 
and after the tenant for years is ouſted of his term, he in 
the remainder may have an afliſe; becauſe the freehold 
was in him at the time of the diſſei/ſn. Kelw. to9. 

An aſliſe muſt be brought in the county where the land 
lieth, and not elſewhere; for if *tis brought in a foreign 
county, though by the aſfent of the partj?s, tis errone- 
ous. Dyer 267. h | \ 
Tenant by flatute, or by elegit, may have an aſliſe, tho? 
they have but a chattle intereſt, and they muſt count ut 
de libero tenemento, and not de termino, and in ſuch caſe 
antient demeſne is a good plea, 5 Rep, Alden's caſe: but 
now the law is held to be otherwiſe, becauſe in an affiſe 
brought by a tenant in elzgit, the judgment is not to re- | 
cover the pcſl-flion of the land, but only to have execu- 
tion done on the former judgment, Hb. 47. | 

Tenan?s in common ſhall each have a ſeveral affiſe for his 
moiety, or part, becauſe they are ſeiſed by ſeveral titles; 
but twenty jorntenants ſhall have but one afſi/e in all their 
names, becauſe they have but one joint title; ſo if there _ 
are three jointenants, and one of them releaſeth all his 
right to one of his companions, and then the other two are 
difleiſed of the whole, they ſhall have but one afſi/e in both 


- their names for the two parts, becauſe they had a joint 


titie to it at the time of the difleiſin, and he to whom 
the releaſe was given ſhall have an afliſe in his own name, 
becauſe of that part he is tenant in common, 1 nfl. 196. 
In afſiſe, which came on to be tried at the aſliſes, the 
recognitors were at the bar and ready to be ſworn, and the 
defendant came into court, and confeſſed the ſeiſin and 
diſlſeifin as the demandant had declared ; whereupon he 
demanded judgment, and he had it, which was entered, 
quod recuperet ſeifinam per viſum recognitorum ; and upon 
this a writ of error was brought, and the error affigned 
was, becauſe none of the jury were ſworn, or had the 
view, and they were not recognitors before they were 
ſworn ; adjudged, that tho* they ſhould have the view of 
the land, yet if they know it well enough, the affiſe may 
be taken without the view ; the judgment was affirmed, 
2 Bulſt. 160. | 
A difleiſor made a leaſe of years, and being about to 
leave the realm, he ordered the leſſee to keep the poſleſ- 
ſion againſt the diſleiſee till he returned, which he did, 
and paid the rent to the uſe of the diſſeiſor; the better 
opinion was, that in this caſe the lefſee was ſuch a difſei- 
ſor, that an aſliſe might be brought againſt him, Dyer 
I4I. | 6s 
"The Queen granted the cuſtody of a par# to one for 
life, with all the profits and commodittes to the ſaid office 
belonging, to which the herbage and pawnage of the park 
did belong; and afterwards granted the park to T, S, and 
his heirs ; the grantee felled ſome trees, and carried them 
away : now this being an injury done to the keeper in 
reſpeC&t of the pawnage, he cannot bring treſpaſs, but an 
afliſe or aCtion on the caſe; he cannot bring an aſliſe, for 
that doth 'not lie, becauſe he cannot have ſeifin of the 
pawnage of the trees, for thoſe are gone ; therefore he 
may bring an aCtion on the cale, and recover damages; 
but he may have an aſſiſe for the h-rhage, 2 And. 7. 
The taking of 3. of A. for a capias againſt B. is a ſuf= 
ficient ſeiſin of the office of Filizer de Banco, 1 Kot, 
br. 270» EEE 
4 os by the houſe of commons be committed to A, 
who before and long after was in poſſc{ion of the an 
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of ſerjeant at arms to the houſe, and the priſoner com- 
pounds with B. for the fees, and gives him twenty ſhil- 
lings; this is a good ſeifin of the office by B. for he can- 
not be diſſeiſed thereof but at his eleftion ; adjudged and 
held likewiſe, that proving that B. being in the /obby of 
the houſe of commons, took hold of the door of the houſe, 


| and laid his hands upon the mace, (then being in the 


hands of A.) to take it, but hindered by 4. was good evi- 
dence both of a /e;/in and difſet/m. 2 Lev. 108. 

The ſerjeant of the mace to the houſe of commons, in an 
action upon the caſe for a diſturbance, recovered damages ; 
and whether this was a ſufficient ſeifin, the damages being 
recovered in fatisfation of the fees, and he then being 
out of poſſeſſion of his office, was doubted; ſome of the 
judges inclining one way, and ſome the other ; and it was 
intended to have been found ſpecially ; but the plaintiff 
being unwilling to ftand to it was nonſuit, 1 Lev, 108. 


3: Proceedings and pleadings in afſiſe. 


The firſt proceſs in this ation is an original writ if- 


ſued out of Chancery, direed to the ſheriff, command- 


ing him to return a jury, who are called the recognitors 
_ of the aſſiſe. An aſliſe is fe/finum remedium, and to be 
arraigned on the day the writ is zeturnable, on which day 
the defendant is to count, and the tenant is to appear and 


plead inſtantly, unleſs the court thinks proper to allow 
him an imparlance, which is ſaid cannot be without 


ſhewing good cauſe. Style Reg. 88. RI 
| When the plaintiff counts, the defendant may plead in 
abatement, and over in bar, or may plead the general iſ- 

fue nul tort nul diſſeiſin. Booth 214. 

If the tenant pleads a plea, which ſhews that the afliſe 
ſhould not be taken, and ſuch plea is triable by a jury, 
the recognitors of the affiſe may try it, and then the aſfiſe 
is ſaid tranſire in jurata; and the afliſe and record ad- 

Journed into the Common Pleas. Booth 313, 314. 

In affiſe for a rent-charge or ſeck, the demandant muſt 
make a title in his plaiat ; otherwiſe in an aſliſe of land, 
for there pofleſlion without any other title is ſufficient. 

enk. 42. | | 
7 In an afliſe for a portion of tithes, the demandant in his 
plaint muſt make a title, for the ſeifin only is not ſuſh- 
cient, no more than in the caſe of a rent or other profit 


In the ſoil or fee of another, which commences againſt 


common right; for in all theſe caſes of neceſſity the 
commencement thereof muſt be alledged by him who 


will make title thereto, whether he be privy or a ſtran- 


er; for it is againſt reaſon to charge the inheritance or 
trechold of another, without ſhewing ſome ſubſtantial 
foundation thereof, Dyer 58. 

In an aſfliſe for an office, the demandant in his plaint 

muſt ſet forth a title. 3 dod. 273. 

By We/tm. 2. cap. 25. a certificate of afliſe is given, 
which is a writ for the party grieved, by a verdi& or 
judgment given againſt him in an afliſe, when he had 
ſomething to plead, as a record or releaſe, which could 
not have been pleaded by his bailiff; or when the afliſe was 
taken againſt himſelf by defaylt, to have the deed tried, 
and. the record brought in before the juſtices, and the 


| peumer jury ſummoned to appear before them at a certain 


ay and place, for a further examination and trial of the 
matter, See Booth 215, 287. 4 Cor. 4. b. 2 Inft. 26. 

If a flat bar. be pleaded to the aſfiſe, and iſſue is joined 
thereupon, the jury never inquire of the /e:/;n or difſe;/n, 


| but of the matter pleaded in bar, and of damages if the 


plea be found againſt the defendant. Booth 214. 
| But if the defendant, pleads a.colourable plea, then they 
are to inquire of the ſe:/zn and diſſeiſin, which is called the 
taking the afliſe at large. See Booth 214, 215. 
Allo if an infant pleads a flat bar, and the bar is found 
againſt him, yet the aſfliſe ſhall, be taken at large, becauſe 
he lay not allowing the parol to demur in this ation, 
Which was fe/tinum. remegium, the. ſeiſm and difſei/in was 
inquired of, that the infant's whole title might appear 
before the court. 1. Rol. Abr. 275. 
Adjudged, that in afſi/e, if the tenant plead in abate- 
ment, he muſt likewiſe plead over in bar at the ſame time, 
and that no impariance, ſhall be. allewed: without ſome 


| tenement or freehold in, &c. within thirty years now laſt paſt ; 


A 85 9 
ſpecial cauſe ; and if there are ſeveral tenants, thoſe wh 
do not appear on the firſt day, the af/i/e ſhall he key 
againſt them. 1 Salk. 85. " 5M 

In an aſfliſe for an office newly erected and conftituteg 
the demandant in his plaint muſt ſhew what fee or prog, 
1s gpanted ſor the exerciſe thereof; for this office cang;y 
have a fee or profit appurtenant to it as an ancient ggjce 
my 3 and for an office without fee or profit no aſliſe lic, 

0. 49. 

But 7 an aſſife for an ancient office, the demandant in 
his plaint need not ſhew what fee or profit is belonging 
3 it, for it ſhall be intended there is ſome fee or profy, 

Co. 49. 

It bd common learning, that in an afliſe the plaing 
need not be ſo certain as in other writs, becauſe the judg. 
ment. is to recover per viſum recognitorum ; and if the 
plaint be but ſo certain that the recognitors may put the 
demandant in poſleffion, it is ſufficient. Dyer 84, 

In an affiſe of rent in D. the tenant cannot plead that 
in the ſaid county there are two D's, without any addition 
to diſtinguiſh them, becauſe the plaintiff ſhall recover 
per viſum juratorum. TJenk. 33. 


—Y 


 —_ 


Form of a writ of afſiſe of novel diſſei/in. 


"NEORGE the Third, &. To the feeriff of W, 
' greeting. A. B. hath complained to us, that C. |), 
unjuſily and without judgment hath diſſeiſed him «f his fru 


and therefore we command you, that if the ſaid A, mates 
you ſecure in proſecuting his claim, then that you cauſe the - 
ſaid tenement to be reſeiſed of the chattels which in it were 
| taken, and the ſame tenement with its chattels to be in peace, - 
until the next aſfizes, when our juſtices into thoſe parts ſhull 
come : and in the mean time do you cauſe twelve free and 
lawful men of that venue or neighbourhood to view the ſaid 
tenement, and their names to be impanelled, and fummm 
them by good ſummoners, that they be before our ſaid juſtices 

at the ſaid afſiſes, ready to make recognizance theref; and 
put by ſureties and ſafe pledges the ſaid C. or his baiiiff, if 
he ſhall nat be found, that he then be there to hear that recig- 
nizance ;, and have you there the ſummoners, and the names of 
the pledges, and this writ, 1n witneſs, &c. 


A count or declaration, with a plea, iſſue and judgment, | 
| | in an affiſe, ---. 


Middleſex. HE afſiſe come ta recogniſe, whether 
C. D. unju/tly and without judgment di 
diſſeiſe A. B. of his freehold in, &c. within thirty years 
now laſt paſt, &c, and whereupon the ſaid A. by T. BE. 
his attorney complains, that he the ſaid C. diſſeiſed him of 
one meſſuage, twenty acres of land, and, &c. with the ap- 
purtenances, in, &c, and for his title to the tenaments and 
afſiſe aforeſaid, the ſaid A. ſaith, that T.B. father of 
him the ſaid A. long before the obtaining of the ſaid original 
writ of afſiſe, was ſeiſed of the tenements aforeſaid with the 
appurtenances, in his demeſne as of fee ; and being fo ſeiſed 
thereof, the day and year, &c. at, &Cc. - by bis th 
denture, made between him the ſaid T1. of the one part, 
and, &c. of the other part, which ather part thereof, with the 
ſeal of the ſaid T. affixed thereto and by him ſigned, the 
ſaid A. here brings into this court, the date whereof 18 the 
ſame day and year above, he for himſelf, his heirs and af- 
ſigns, did cavenent, grant, &c, | here reciting a deed of 
covenants to levy a fine of the tenements, among other 
things, and the fine levied accordingly] 79 the uſe of * 
and his heirs, &c. by virtue of which fine ſo levied, the ſai 
A. into the ſaid tenements with the appurtenances _ 
and was theredf ſeiſed in his demeſne as of fee, _—_— "e 
aforeſaid C. D. himthe ſaid A. thereof unjuſily, and without 
judgment did diſſeiſe as aforeſaid ; and this he 1s ready - 
verify ; whereupon, he prays the afſiſe, &c. And the je 
C. by, &c. his attorney, comes, &c. and ſaith, that he - 
nothing in the ſaid tenements with the appurtenances, to py 
in view of the recognitors of the ſaid a iſe, and Th Z 
plaint or declaration aforeſaid ſpecified, nor had at the , 6 
of bringing the original writ of afſiſe aforeſaid, or ever oft 


nor ns y injury or difeiſin did to the ſaid A. and dap 


A S's | 
" 1::.f1f upon the affiſez and the ſaid C. does likewiſe: 
f wb - aſſiſe Ae: rea them be taken, &c. 
Here follows the verdict of the recognitors or jury, for 
the plaintiff A.] Therefore it is conſidered, that the ſaid 
A. ao recover againſt the ſaid GG his ſetſin of the tenements 
aforeſaid, with the appurtenances, and alſo, &c, and the 
"1 C. is in mercy, &c. and hereupon the ſaid A. prays 
the writ of the Lord the King, to be diredted ts the ſheriff 
of the county aforeſaid, to cauſe to be delivered to himſelf full 
ſeiſm of the tenements aforeſaid with the appurtenances ; and 
it is granted to him, returnable here, &c. 


Afſiſe of mozt d'anceſfo2, (4/i/a mortis anteceſſoris) 
Ts a writ that lieth where a man's father, mother, brother, 
iter, uncle, aunt, &c. died ſeifed of lands, tenements, 
rents, Fc. that were held in fee, and after their deaths a 
franger abateth. Reg. Orig. 223. It is good as well 
avainft the abator, as any other in poſſeſſion of the land : 
but it lies not againſt brothers or ſiſters, &c, where there 
is privity of blood between the perſon proſecuting and 
them. Cs. Litt. 242. And it muſt be brought within 
E the time limited by the ſtatute of Limitations, or the 
F right may be loft by negligence, if the anceſtor were 
| ſeifed the day that he died, of any lands, or other eſtate 
in fee-fimple, altho* a fliranger entererth and diſleifeth 
him of that land the day that he dieth, fo that he dieth 
not ſeiſed of the ſaid land ; yer the perſon who is his heir 
ſhall have the afſiſe of mort a"ance/tor, becauſe the writ 
doth not ſuppoie that the ance/tor vied feiſed 3 but faith 
parati ſacramento recogn. fi W. B. pater, &c. fuit ſeiſitus 
die quo obiit, Sc, and the ſaie 1s ſuthcien;, aitho' he diem 
not ſeiled. Fitz, Nat. Br. 433. It a man be beyond 
ſea in pilgrimage, and dieth there ; or 1t he enter into re- 
ligion, &c, his heir ſhall have a writ of afſi/ſe of mort 
d'anceſter, and it ſufficeth that the ance/tor was ſeiſed the 
day he went out of the laid, a\though it was not_the 
day of his death. Zbid. 434, 4.35: 

By the ſtatute of Glouce/ter, it tenant by curteſy alien 
his wite's inheritance, and dieth, the heir of the wife ſhall 
have an afſiſe of mort d'ance/tor, if he have not aflets by 
deſcent from the tenant by the curteſy, and the ſame ſhall 
be as well where the wife was not ſciſed of land the day 
of her death as where ſhe was ſeiſed thereof. 6 E4. r. 
New Nat. Br. 489. A warden of a college, &c, ſhall 
have afſiſe of mort d*ance/lor, of rent where his predeceffor 
was ſeiied, And a man may have afſiſe of mort d'ance/tor 
of rents againſt ſeveral perſons ia ſeveral counties ; having 
in the end of the writ ſeveral ſummons againſt thetenants : 
and the proceſs in this writ, is ſummons againſt the 
party; and if he makes default at the day of the afſi/e re- 
turned, then the plaintiff ought to ſue out a reſummons; 
and if he makes default again, the afliſe ſhall be taken, 
&c, Br. affiſ. 88. In a mort d*ance/tor, if the tenant 
lays, the plaintiff is not next heir, and this is found 
againſt him, the points of the writ ſhall be inquired of: 
and in this caſe, the afiſe may find, that though the plain- 
tiff be the next heir, yet he is not next heir as to this 
land; for this is in regard of their inquiry at large. 
Br. Mort. 4' An' 41. 1 Danv. Abr. 584. Damages ſhall 
be recovered in the afſiſe of mort d*ance/tor; but it lieth 
not of an eſtate in tail, only where the anceſtor was ſeifed 
in demeſne as of fee. Bro. Aﬀil 
afſiſe of novel difſeiſin, upon thewing a deſcent, or other 
lpecial matter, he may have mort d"anceſtor, or writ of 


entry fur difſeifin, &c, 4 Rep. 43+ 
Form of a writ of aſſiſe of mort danceſtor. 


EORGE the Third, &c. To the fheriff of W. 

I greeting. If A. B. ſhall make you ſecure, that he will 
Projecute his claim, then ſummon, &c. twelve free and law- 
ful men of the neighbourhood of, &c. that they be before our 
Juſitees at the firſt affiſes, when into theſe parts they ſhall 
es or before our jujtices at Weſtminſter, on the day, &c. 
or before our truſty and beloved, Ec. and theſe whom to them 
Bags Joall aſſociate, at a certain day and place, which the ſaid 
Ls wes ſhall cauſe you to know (or to be known to you) ready 
pon oath to recogniſe, if W. B. father of the ſaid A. &c. 


nc” or ts = his demeſne as of fee, of one meſſuage, and one 


| put to his writ of right. 


If a man be barred in. 


AS 8s 


yard land with the appurtenances in D. the day which he 


died; and whether he died, &c. and if the ſaid A. B. be his 


next heir; and in the mean time, let them ſee the ſaid meſ- 
ſuage and land, and do you cauſe their names to be Impanelled 5 


| and fummon by good ſunmoners C. D. who now holdeth 


the ſaid meſſuage and lands, that he be there to hear the 


recognttion; and have you there the ſummoners, and this 
writ, Witneſs, &c. | 


Adſiſe of darrein pzeſentment, ( A/i/a ultime preſen- 


| tationts) A writ lying where a man and his anceſtors have 


preſented a clerk to a church, and after, the church being 
void, a ſtranger preſents his clerk to the ſame church, 
whereby the perſon having right isdilturbed. Reg.Orig. 30s 
And a man ſhall have afji/e of darrein preſentment, although 


he nor his anceſtors did preſent to the laſt avoidance: as if 


tenant forlifeor years, or in dower, or by the curteſy, ſuf- 
fer an uſurpation into a church, &c. and die; he in rever- 
lion, who is heir unto the anceſtor who laſt preſented, 
ſhall have aſi/e of darrein preſentment, \f he be diftuibed: 
but if a man preſent, and then grant the advowſon unto 
another for Jife, and he ſuffer one uſurpation, or two or 
three uſurpations; now at the next avoidance, he in the 
reverſion ſhall not have an afſiſe of darrein preſentment, if 
he is diſturbed to preſent. 10 Ed. 3. In this caſe he 1s 
If a difturber preſent to an 
advowſon, and the patron bring an aſſiſe of darrein pre- 
ſentment, and pending the writ the incumbent dieth, if 
the diſturber preſent again and dies, yet the patron ſhall 
have an afſiſe of darrein preſentment, upon the firſt dif- 
turbance-againſt the heir of the diſturber by journey's 
accounts. New Nat. Br. 71, A perſon preſents to an 
advowſon, and the incumbent dies, and the ordinary doth 
preſent another by lapſe; on that incumbent's death, the 
right patron ſhall preſent; and if he be diſtu bed, he ſhall 
have an afſiſe of darrein preſentment, notwithſtanding the 
mean preientment : but one cannot make title to a pre- 
ſentment in time of war, bid. A tenant in tail of an 
advowſon may have this writ, as well as tenant in fee 
thereof, and is not put to a guare impedit; and 'tis ſaid | 
a leflee for years may bring it, if he hath preſented before, 


_ ajtho* he hath no freehold; - for this aſſiſe is not like an 


aſſiſe of novel difſeiſmm. F, N. B. 31+ Though he who 
will generally bring the afſiſe of darrein preſentment ought 
to have the ſame eſtate or part thereof, which he had at 
the time of the firſt preſentment; therefore if ſuch leſſee 
for years of an advowſon preſents, and after his eſiate is 
enlarged for life, or in fee, and then the church becomes 
void, he ſhall not have this writ, becauſe he hath a new 
eſtate by enlargement, and no part of his former eſtate. 
Kelw. 118. Mallor. Du. imped. 162. By Magna Charta, 
g H. 3. c. 13. theſe afſiſes of darrein preſentment are to 
be always taken before the juſtices of the bench, and 
there ſhall be determined. In afſiſe of darrein preſentment, 


| the proceſs is ſummons and reſummons, habeas corpus, &c, 


and if the writ is in Middleſex, at the return thereof the 
aſſiſe ſhall be there arraigned at the bar, and the tenant 
demanded; if the tenant doth not appear, a re-fummons 
ſhall be awarded; and if upon that he appeareth not, the 
aſſiſe is to be taken againſt him by default, &c. in this 
aſfiſe, ſix of the jury ought to have the view of thechurch, 
to the intent that they may put the plaintiff in polleflion, 
if he recovers; and the. judgment is to recover the pre- 
ſentation and damages, and the value of the church for 
half a year.z and if fix months be paſt, two years value 
of the church ſhall be recovered, by fat. Wet. 5. 13 Ed. 1. 


cap. 5. 
| Form of a writof aſſiſe of darrein preſentment. 


EORGE the Third, &c. To the fheriff of W. . 
| greeting. 1f A. B. ball make you ſecure, &c. then do 
you ſummon by good ſummoners, twelve Pa and lawful men of 
the venue or neighbourhood of D. that they be before our 
juſtices, &c. ready to recogniſe upon their oaths, what patron 
in the time of peace preſented the laſt parfon or incumbent, 
who is dead, to the church of, &c. which ts vacant, as 'tis 
ſaid, and the advawſin whereof the ſaid A. ſaith belongs to 
him ; and in the mean time let them view that church, an 
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dv you cauſe their namos to be returned, and ſummon C. D. 
who deforced him of that advowfon, that he be there to hear, 
&c. and have you then there the ſummoners and this writ, 
Witneſs, &c. 1 | | | | 
- Afſiſe de ufrunr, (A/i/a uirwmm) Lieth for a parſon 
againſt a layman, or a layman againſt a parſon, for lands 
or tenements, where it is doubtful, whether they be Jay 
fee, or free alms belonging to the church.. Bra#?. hb. 4. 
Itis a writ of the higheſt nature that a parſon can have : 
and if a parſon, prebendary, &c. loſe by defaultin a real 
ation, he may have this writ; for it is his writ of right. 
6 Rep. 8. There are. the four kinds of wrts of aſſiſe, 
uſed in ations poſſeſſory; and are called petit affiſes in 
reſpe&t of the grand afſjz : for the law of fees is grounded 
u-2on two rights, one of poſſeſſion, the other of property ; 
and as the grand afſjſe ſerves tor the right of property, ſo 
the petit affiſe ſerveth tor ſettle the right of poſſeſon. 
Horn's Mir. At the Common law there are but two 


forms of writs of aſſiſe, viz. aſſiſe de libero tenemento, and 


| afſiſe de communia paſture. 8 Rep. 45- The aſſiſe of 


novel diſſeiſin, &c, and de communia paſture, were infti- 
ted by Hen. 2. in the place of duels : and therefore 


| Glanvil tells us, that Magna Aſſiſa eft regale beneficium cle- 


mentia principis de sonilio procerum populis indultum, a quo 


 wvite hominum, & /latus integritati tam ſalubriter conſulitur, 


ut in jure, quod quis in libero ſolo tenemento poſſidet, retinen- 
do, duelli caſum homines declinare poſſunt ambiguums Oc. 
Glanvil, lib. 2. cap. 7. 


Aſſife of the fozelf, (4/i/a de fore/ia) Is a ftatute 


' touching orders to be obſerved in the King's fore/. Man- 


wood, 35. The ſtatute of view of frankpledge, anno 
33 E4. 1. is called the afſiſe of the King : And the ſtatute 
of bread and ale 51 Hen. 3. is termed the afſiſe of bread 
and ale ; and theſe are ſo called, becauſe they ſet down 
and appoint a certain meaſure or order, in the things they 
contain, There is further an affife of nuſance, afiſa no- 
cumenti, where a man maketh a nuſance to the freehold 
of another, to redrefs the ſame: and beſides L:ttleton's 
diviſion of afſiſes, there are others mentioned by other 
writers, viz. affiſe at large, brought by an infant to en- 


quire of a ditſeiſin, and whether his anceflor were of | 


full age, good memory, &c. when he made the deed 
pleaded, whereby he claims his right. A/iſe in point of 


 efliſe, (affiſa in madum afſiſz } which is when the tenant as 


it were ſetting foot to foot with the demandant, without 
any thing further, pleads direQly to the writ, no wrong, 
no diſſeifin, Afiſe out of the point of aſſiſe, is when the 
tenant pleadeth fomething by exception ; as a foreign re- 
leaſe, or foreign matter triable in a foreign county ; which 
mult be tried by a jury, before the principal cauſe can 
proceed, Afſiſe of right of damages is where the tenant 
confeſſeth an ouſter, and referring it to a demurrer in the 


law, whether it were rightly done or not, is adjudged to 


have done wrong ; whereupon the defendant ſhall have a 
writ of aſſiſe to recover damages. Bra. lib, 4. F.N. B. 


105. Afſiſes are likewiſe awarded by default of tenants, 


Sc. | 
Alliſers, ( Aiſores) Sunt gui afſiſas condunt, aut taxa- 
tiones imponunt, In Scotland, (according to Skene) 


they are the ſame with our jurors ; and their oath is this : 


We ſhall lell ſuith ſay, 
And no ſuith conceal, for nothing we may, 
| So far as we are charg'd upon this affiſe, 
Be God himſelf, and be our part of paradiſe, 
As we will anſwer to God, upon 
The dreadful day of dome, 


Alliſus, Rented or farmed out for ſuch an afj/e, or 
certain afleſſed rent in money or proviſions. Terra aſ- 


fiſa was commonly oppoſed to terra dominica ;z this laſt 


being held in demain, and occupied by the Jord, the 
other let out to inferior tenants. So among the lands of 


_ the Knights Templars, belonging to their preceptor of 


Sandford, Com. Oxon. Apud Covele de dona Matildis re- 
gine habentur quatuor hide quarum due ſunt in dominico, 


& duc haminibus apud, &c, Kennet's Paroch, Antiq. 141. 


ASS 

| And hence comes the word to afſe/s,, or allot the Dro 
rtion and rates in t d YI 
Dena" and rates " axes and payments by ofeſrs, 

| _ Aﬀithment, A wiregild or compenſation, by a pecy« 
} mary. mulCt : From the prepoſition ad, and the Say. fith 
vice: DPuod vice ſupplicii ad expiandum delifium ſolving. 
Cowell, : 
 Alſnaſare, from the Sax. Aſnaſan, impingere: It ſige 
nifies to carry his pike ſo careleſsly that a man is killed 
with it: S! quis haftam humero geſtarit in quam alius forte 
fortuna impegerit, aquum eſſe videtur capitis eflimatinum 
ſme omni mulfia ei imperare. Leges Alfred, c, 39. $i 
autem oculos aſnalſet, reddat weram ejus, 5c, c, 38, Ye 


Poſſibilifas, Corvell, 


Aloctation, (Aſfociatio) Is a writ or patent ſent by 
the King, either at his own motion, or at the ſuit of 3 
| party plaintiff, to the juſtices appointed to take affiſes, or 

of oyer and terminer, &c. to have others aſſociated unto 
them. And this is uſual where a juſtice of afliſe dies; 
and a writ is iſſued to the juſtices alive to admit the pet 
ſon afſeciated: Alſo where a juſtice is diſabled, this is/ 
practiſed. F, N. B. 185. Reg. Orig. 201, 206, 223, 
'The clerk of the afliſe is uſually afſ6ciate of courſe; in 
other caſes, ſome learned ſerjeants at law are appointed, 
It has been holden, that an aſſociation after another aſſ- 
cration allowed and admitted, doth not lie; nor are the 
juſtices then to admit other afſociation in that writ after- 
wards, ſo long as that writ and commiſſion {land in force, 
Br. Affiſe 386. Mich, 32 Hen. 6. The King may mike 
an aſſeciation unto the ſheriff, upon a writ of rediſſiſn, 
as well as upon affiſe of novel difſeiſin, &c, New Nat, 
_ 416, 417. | 
foctation of parliament, In the reign of Ki 

William the Third, the parliament entered into Gol 
aſſeciation to defend his Majeſty's perſon and government 
againſt all plots and conſpiracies ; and all perfons bearing 
offices civil or military, were injoined to ſubſcribe the 
aſſociation, to ſtand by King I/illiam, on pain of fortei- 
tures and penalties, &c. by at. 7 & 8 IV. 3. cop. 27. 

 Afſfolle, (43/olvere) To deliver from excommunica- 
tion. Staunf. Pl. Cr. 72. The defendant ſhall remain 
in priſon till the plaintiff is afſeiled; that is, delivered 
from his excommunication: And in flat. 1 Hen. g. cap. 
10. mention being made of K:ng £4. 3. it is added, whom 
| God afſoil. Caell, | 

Aumpſif, (from the Lat. afſiemo) Is taken for a vo- 
luntary promile, by which a man aſſumes or takes upon | 
him to perform or pay any thing to another : It compre- 
hends any verbal promiſe, made upon conſideration ; and 
the civilians expreſs it diverſly, according to the nature of 
the promiſe, calling it ſometimes padZum, ſometimes pro- 
miſſionem, or conflitutum, &c, Cowell, Termes at la ley. 


See title Actions VI. 


1. In what caſes an aſſumpſit les. 
2. What afts or words will make an aſſumpfit. | 
3. What ſhall be deemed a good conſideration to create an 
| aſſumpſit, 42 
| 4+ Where the conſideration fhall be deemed to be executed, 
or continumg. | | 
5. Where afſumpſit cannot be maintained, the confadera» 


A 


| tion being againſt law. 


6. P leadings, 
| F. In what caſes ax aſſumpſit lies. 


 Indeb, affump. by an under-officer againſt his colonel fir 
| his pay; and here proof was admitted of the hand of 3 
perſon proved beyond ſea; and per Holt Ch. J. If one. 
recovers money to the uſe of another, an indeb. is a proper 
remedy for it; but if in this caſe there were any legal 
deduftion to be made by the colonel, the remedy had been 
account ; for where one receives money, and has no Way 
to diſcharge himſelf of it but by payment over, an indeb. 
will . aw Ragr® I. 3-4 tld 
A goldſmith's bill for 4501. payable to A. was brouy! 
to the rar by G. t; he'd i the caſhier, to. her 
| a [pt 


=» 


'Itto him, which 


A $S $8 

2 . note payable to A+ for the ſaid bills 1M. re- 
oſþ wie bend '4. —_ het" to pay. the. 4504. to the 
9 in caſe 8. the goldſmith did not z which A. agree- 
m_ M. gave G\ a bank-bill for that ſum. G. gave.the 
Wy gene to C. for a debt he owed him, and C:; received 
w money at the bank. S. refuſed to pay his bill, 
Hal Ch, J. beld, that the plaintifts might have a ſpecial 
-Qion but not a general indeb. aſſump, for this was not 
money lent, nor laid out for defendant's uſe, but it was 


z buying of the bill of S. with a warranty of it from the 


defendant ; and the plaintiffs were nonſuit., 2, Lord 
Raym. 753+ See title Actions VI. ; ; 

Plaintift can maintain no aCtion here. oz a judgment in 
France, but an indebitatus aſſumpſit, or an inſimul compu- 
taſſet, &c. tor the debt is to be conſidered here only as a 
debt by ſimple contract; 2 Vern, 540. 

Where money is over-paid, this action will lie for the 
ſurplus. Arg. 11 Med. 147. ; | 

Indeb. aſſump. lies by a prothonotary againſt an attorney, 
for fees for work done for defendant as attorney. Holt's 
Rep. 20. | 


An indebitatus aſſumpſit will not lie on a ſpecial agree- | 


till the terms of it are performed; but when that is 
_ it raiſes a dat for nd et general zndebitatus aſ- 

will lie. Gb. 303: 
ay aſſump. tor be defendant was 7ndebted to 
him in 20 /. for nouriſhing E. L. an infant, by the plain- 
tiff, at the requeſt of the defendant, he promiſed to pay. 
It was objeCted, that this will raiſe a debt, and: ſo imdeb. 
aſſump. will not lie; but per tot. cur. contra, and judg- 
ment for the plaintiff, 2 Lord Raym. 842. | 

Indeb. aſſump. for meat, drink, and lodging found for 

a third perſon ; and moved in arreſt of judgment that it 
would not lie, but a ſpecial aCtion upon the. caſe ; but per 
cur, it lies againſt him pon the contra, and the plaintiff 
had judgment. 6 Mod. 77, 


2. What as or words will make an aſſumpſit, 


If A. delivers an obligation to B. to re-bail to A. A. 
ſhall have an aRion on the caſe, without an expreſs aſ- 
fumpſit ; per Anderſon, Leon. 297. pl. 406. os 

Every contract executory implies an afſumpſit to pay 
money at the day agreed, or immediately, if no time be 
limited ; but it is not ſo of an zndzb. aſſump. becauſe the 
cauſe does not appear. Said by Popham to be the opinion 
of all the juſtices of England. Mo. 667. | 

The plaintiff declared, that T. was indebted to him, 
and appointed J, S. the defendant, to whom he delivered 
gol. to pay it to the plaintiff in part of the ſaid debt, 
whereupon the plaintiff came to J. S. and demanded the 
gol, who anſwered that he was buſy then, but if he would 
come ſuch a day he would pay him. The plaintiff came at 
the day, but F. S. refuſed to pay him. Per Popham Ch. 
}. When T. delivered the money to F. S. to deliver to 
the plaintiff, an agreement is incjuded thereby to deliver 

Fill charge him in aſſump/it to him that 
Ought to have the money; and Tanfield agreed, that when 
there is any precedent matter which cauſed the delivery, 
as here it was by a debt, the delivery is not countermand- 
able; but here is another conſideration beſides the debt, 
Viz, the coming to the defendant's houſe to fetch the 
money, to which Yelverton agreed; whereupon it was 
adjudged for the plaintiff. Dyer 272. 
herever one ag7s as bailiff he promiſes to render ac- 
count; per Holt, Ch. J. 1 Salk. g. 

If two men ſubmit to the award of a third perſon, the 

two do alſo thereby promiſe expreſsly to abide by the de- 


termination; for agreeing to refer is a promiſe in itſelf, 
od, 


There is no ſuch thing as a contra&?, or promiſe in 


aw, though there is ſuch expreſſion in ſome of the 
ooks.. Per Holt aud Powel, 6 Med. 2 5O. 

Aſumpfit, in conſideration that the plaintiff venderet et 
dliberaret to D. his father, at the inftance of defendant, 
200 hog-lambs to the uſe of defendant, that defendant 
would pay ſo much money as ſhould be agreed between 


the plaintiff and D, After judgment for the plaintiff, 


A $$ 

It was aſſigned for error, that the contra was the con: 
tract of the defendant himſelf, ſo that the action ſhould 
have been debt, and not afſump/it ; but all the juſtices e 
contra; tor the count was, that he ſold to D. to the uſe 
of B, the defendant, whereas the uſe is ofily a confi- 
dence, which gives no property to the defendant in law ; 
ſo that debt lay not againſt the defendant, but aſſumpſit, 
Mo. 701. , 

Aſſumpſit, in conſideration the plaintifF would fell, and 
deliver to the defendant, pannes laneos pro Funeralibus of a 
clerk, he promiſed to pay him for them, cum inde requifitus 
eſſet; and alledged he fold and delivered divers cloths to 
him, v2z. thirty-one yards of black cloth for tg. and 
ſo received other parcels, amounting to 1601. Upon nor 
aſſumpſit found for the plaintiff, error was brought in the 
Exchequer Chamber, and the judgment reverſed; be 
cauſe debt properly lay, and not affum}/it, this matter 


- — 


proving a Prrfeft ſale and contra, Mp. 7511. 


Etion upon the caſe upon aljumfpſit lies #þon every 
contract executory, as well as an ation of debt. Adjudged, 
Mb. 664. | | 

Aſſumpjit, for the plaintiff and defendant accounted to- 
gether for monies received by the defendant, who was found 
in arrears 1ol. and in conſideratione inde promiſed to pay it 
the 19th of arch following, &c. it was affigned for er= 
ror, that -here. is no conſtieration; {or the being found 
In arrears is not any cauſe to make a ſpecial promiſe, nor 
is any thing done on the plaintiff's ſide, whereon this 
promiſe ſhould be grounded, viz. forbearing the ſuit, &c. 
ſed non allxcatur ; tor the debt itſelf, without other ſpecial 
cauſe, is /ufficzent to ground the ation. Cro. Fac. 69. 

It lies for monies received by him of a coal-meter as 
lord-mayor, which was due to the chamberlain; and ad- 
judged that if / paymoney in ſatisfaction of a duty, and as 
a duty, and he to whom it is paid has no title to receive it, and 
ſo the duty is not ſatisfied, he to whom it is paid is in- 
debted to me, and I ſhall maintain an a&tion. 2 Sid. 4. 

Indebitatus aſſumpſit for phyſick, wares, &c. provided 
and delivered for the daughter of defendant at his requeſt ; 
adjudged tor the plaintiff, for it is for wares, &c, deli- 
vered (for) not (to) the daughter z and fo being after ver» 
dit, ſhall be intended delivered the defendant for the 
daughter, and debt lies for this; as if the father deſires 
one to find phyſick for his daughter, debt lies againſt the 
father, and ſo an zndebitatus aſſumpſit. Raym. 67. 

An agreement was to pay 5s. per combe for corn, or as 
much as the plaintiff ſhould ſell any of his other corn for at 
the next market, It was found that the plaintiff ſold his 
corn at the next market at C. for 55. 64. per combe. 
The plaintiff had judgment; for after the agreement aſ- 
certained by ſale at the next market, the plaintiff 'has 
eleCtion to bring a general ndebitatus aſſumpſit, or a ſpe= 
cial ation on the caſe; but before ſuch certainty it muſt 

be ſpecial. 2 Keb. 240. 6 

Indebitatus aſſumpſit was brought by the plaintiff pro 
naulo, Upon non afſump/it the plaintiff had judgment; 
and it was afligned for error, that freight was uſually 
contracted by a charter-party ; and if fo, a general inde- 
bitatus aſſumpſit would not lie for a debt by ſpecialty. But 
judgment was affirmed; for it doth not appear that there 
was any deed in the cafe, and it ſhall ro: be intended that 
' there was, Pent. 100. 7 IDS | 

If A. ſells a horſe 'to B. for 10/7. and there being di- 
vers other dealings between them, they come to an ac- 
count upon the whole, and B. is found in arrear 5/. ; 
muſt bring an in/imul computaſſet, for he can never recover 
upon an indebitatus aſſumpſit ; per tot" cur', 2 Mod. 44. 

A. promiſed B. that in conſideration he would marry his 
kinfwaman, he would give her 1091. adjudged, that an 
indebitatus afſumpſit will not be ; for it is not a debt, but 
a collateral promiſe. Yent. 268. | : 

Exception was taken that an ndebitatus afſump/it lies 
not on ſale of copyhold land. Sed non allocatur; it lying as 
well on that as on a bargain and ſale of other land, 
Contra on aſſignment of a judgment, &c. 3 Keb: 62.5. 

In indebitatus aſſumpfit for ſeavage duty, plaintiff de= 
clared upon the cuſtom of London, that all perſons = ornr,, 
foreign goods to ſale, which had been entered at the * - 

| om 
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"8. 
do you cauſe their namos to be returned, and ſummon C. D. 
who deforced him of that advawfon, that he be there to hear, 
| &fe, and have you then there the ſummoners aud this writ. 

Witneſs, &c. | EE 

 Afſiſe de ufrum, (A/i/a wrum) Lieth for a+ parſon 
| againſt a layman, or a layman againſt a parſon, for lands 
or tenements, where it is doubtful, whether they be lay 
fee, or free alms belonging to the church.. Bra#?. hb. 4- 
Itis a writ of the higheſt nature that a parſon can have : 
and if a parſon, prebendary, &c. loſe by defaultin a real 
aCtion, he may have this writ; for it is his writ of right. 
6 Rep. 8. There are the four kinds of writs of aſſiſe, 
uſed in ations poſſeſiory; and are called petit afſsſes in 
reſpeCt of the grand aſſj/e - for the law of fees is grounded 
u-on two rights, one of poſſeſſion, the other of property 3 
and as the grand afſiſe ſerves tor the right of property, ſo 
the petit afſiſe ſerveth tor ſettle the right of poſſeſſion. 
Horn's Mir. At the Common law there are but two 


forms of writs of afſiſe, viz. aſſiſe de libero tenemento,, and 


afſiſe de communia paſture. 8 Rep. 45. The aſſiſe of 
novel diſſeiſin, &c. and de communia paſture, were inſti- 
tated by Hen. 2. in the place of duels : and therefore 
Glanvil tells us, that Magna: Aiſa eft regale beneficium cle- 
 mentia principis de conſilio proceritm- populis indultum, a. guo 
vite hominum, & ſlatus integritati tam ſalubriter conſulitur, 
ut in jure, quod quis in libero ſolo tenemento poſſidet, retinen- 
do, duelli caſum homines declinare poſſunt ambiguum, Oc. 
_ Glanvil, lib. 2. cap. 7. | | 
Affife of the fozelf, (4/i/a de forea) Is a ftatute 
touching orders to be obſerved in the King's fore/f. Man- 
wood, 35, The ſtatute of view of frankpledge, anno 
x8 Ed. 1. is called the afſiſe of the King : And the ſtatute 
of bread and ale 51 Hen, 3. is termed the aſſiſe of bread 
and ale ; and theſe are ſo called, becauſe they ſet down 
and appoint a certain meaſure or order, in the things they 
contain, There is further an aſfife of nuſance, affi/a no- 
 cumenti, where a man maketh a nuſance to the freehold 
of another, to redrefs the ſame: and beſides L:ttleton's 


diviſion of afſiſes, there are others mentioned by other 


writers, viz. affiſe at large, brought by an infant to en- 


quire of a ditſeiſin, and whether his anceflor were of 


full age, good memory, &c. when he made the deed 


pleaded, whereby he claims his right. A/iſe in point of 


efliſe, ( affiſa in modum afſiſz } which is when the tenant as 
it were letting foot to foot with the demandant, without 
any thing further, pleads direCtly to the writ, no wrong, 
no diſſeifſin, Afiſe out of the point of afſiſe, is when the 
tenant pleadeth fomething by exception ; as a foreign re- 
leaſe, or foreign matter triable in a foreign county ; which 
mult be tried by a jury, before the principal cauſe can 
proceed, Afiſe of right of damages is where the tenant 
confeſleth an ouſter, and referring it to a demurrer in the 
Jaw, whether it were rightly done or not, is adjudged to 
have done wrong ; whereupon the defendant ſhall have a 
writ of aſſiſe to recover damages. Bra#?, lib. 4. F.N. B. 
105. Afſſiſes are likewiſe awarded by default of tenants, 
& | | 


& 

Alliſers, ( A/i/ores) Sunt qui afſiſas condunt, aut taxa- 
tiones imponunt. In Scotland, (according to Skene) 
they are the ſame with our jurors ; and their oath is this : 


We ſhall lal ſuith ſay, | 

And no ſuith conceal, for nothing we may, 

So far as we are charg'd upon this afſiſe, 

Be God himſelf, and be our part of paradiſe, 
As we will anſwer to God, upon | 
The dreadful day of dame, 


Alſiſus, Rented or farmed out for ſuch an afj/e, or 
_ certain aſleſſed rent in money or proviſions. Terra aſ- 

fiſa was commonly oppoſed to terra dominica ; this laſt 
being held in demain, and occupied by the lord, the 


other let out to inferior tenants. So among the lands of 
'the-Knights 'Templars, belonging to their preceptor of 


Sandford, Com. Oxon. Apud Covele de dono Matildis re- 
gine habentur quatuor hide quarum due ſunt in dominico, 


& due haminibus apud, &c, Kennet's Paroch, Antiq. 141. 


mary. mul&t : From the prepoſition ad, and th 


"—_— 


| tion being againſ{ law. 


o 
” 


"8-26 
And hence comes the word to afſe/5, 


portion and rates in taxes 
Cowell; | 


Aﬀithment, A wiregild or compenſation, 


Or allot the nw. 
Pro. 
and payments by ofeſir:,. 


vy a Pecu« 
SEN : © uk Te Dax. fithe 
bred Hog vice ſupplicii ad expiandum deliftyn ſelviter, 

 Aſſnaſare, from the Sax. Aſnaſan, impingere : It fe. 
nifies to carry his pike ſo careleſsly that a man is llc 
with it: Sz quis haſtam humero geſtarit in quam aliu; forte 
| fortuna impegerit, aquum efſe videtur capitis eflimationen 
ſme omni multia ei imperare, Leges Alfred, c, 39, & 
autem oculos aſnaſſet, reddat weram ejus, &c, c, 38, Yg 


Aloctation, (Affociatio) Is a writ or patent ſent h 
the King, either at his own motion, 'or at the ſuit of / 
party plaintiff, to the juſtices appointed to take afliſes. or 
of oyer and terminer, &c. to have others afſociated unto 
them. And this is uſual where a juſtice of aſfiſe dies ; 
and a writ is iſſued to the juſtices alive to admit the per- 
ſon aſſociated: Alſo where a juſtice is diſabled, this is 
| practiſed, F, N. B. 185. Keg. Orig. 201, 206, 223, 

The clerk of the affiſe is uſually afſeciate of courſe; in 
other caſes, fome learned ſerjeants at law are appointed, 
It has been holden, that an aſſociation after another aſſo- - 
cration allowed and admitted, doth not lie ; nor are the 
juſtices then to admit other aſſociation in that writ after- 
| wards, fo long as that writ and commiſſion {land in force, 

Br. Afiſe 386. Mich, 32 Hen. 6. The King may make 
an a/ectation unto the ſheriff, upon a writ of rediſſiſm, - 
as well as upon affiſe of novel difſei/in, &c, New Nat, 
Br. 41 6, 417. | 

Aſſoctation of parltament, In the reign of King 
William the "Third, the parliament entered into a ſolemn 
aſſociation to defend his Majeſty's perſon and government 
againſt all plots and conſpiracies ; and all perſons bearing 
offices Civil or military, were injoined to ſubſcribe the 
aſſociation, to ſtand by King I//:lliam, on pain of forfei- 
tures and penalties, &c. by at, 7 & 8 WV. 3. cap. 27. 

 Alfolle, (4}ſolvere) To deliver from excommunica- 
| tion. Staunf. Pl. Cr. 72, The defendant ſhall remain 
in priſon till the plaintiff is afſeled; that is, delivered 
from his excommunication: And in flat. 1 Hen. g. cap. 
I0. mention being made of King E4. 3. it is added, whom 
God aſſoil., Cvell, 

Alumpſif, (from the Lat. afſimo) Is taken for a vo- 
luntary promite, by which a man aſſumes or takes upon 
him to perform or pay any thing to another : It compre- | 
hends any verbal promiſe, made upon conſideration ; and 
the civilians expreſs it diverſly, according to the nature of 
the promiſe, calling it ſometimes padum, ſometimes pro- 
miſſionem, or conſlitutum, &c, Cowell, Termes de la ley. 
See title Actions VI. | 


— 


1. In what caſes an afſumpſit lies. 
2. What atts or words will make an aſſumpfit. 
3. What ſhall be deemed a good conſideration to create at 
aſſumpſit, | | 
4. Where the conſideration fhall be deemed to be executed, 
or continuing. | nn 
5s. Where afſumpſit cannot be maintained, the confaderas 
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6, Plaadings, 
T. In what caſes ax aſſumpſit lies. 


Indeb. aſſump. by an under-officer againſt his colonel fir 
| his pay; and here proof was admitted of the hand of 2 _ 
perſon proved beyond ſea; and per Holt Ch, J. If ons 
recovers money ta the uſe of another, an indeb, is a proper 
remedy for it; but if in this caſe there were any /g0 
dedution to be made by the colonel, the remedy had been 
account ; for where one receives money, and has no way 
to diſcharge himſelf of it but by payment over, an indth. 
will lie. 12 Med. 521. 

A goldſmith's bill for 4501. payable to A. was brought 


to the bank by G. who defir'd M, the caſhier, to. give hint 
a ſpin 


AS &% | 

. « 1-18 note payable to A+ for the ſaid bills 1M. re- 

a ſpect hou wv: has promiſe to pay. the. 4504. to the 
:n caſe S, the goldſmith did not; which A. agree- 

bank "Myon G. a bank-bill for that ſum. G. gave the 
ng Us ote to C. for a debt he owed him, and C. received 
ban DN at the bank. &. refuſed to pay his bill. 
rf ]. held, that the plaintifts might have a ſpecial 
= but not a general indeb. aſſump. for this was not 
z&tion, out 
money *0'? 4 bill of 8. with a warranty of it from the 
nr and the plaintiffs were nonſuit, 2, Lord 
Ra Mes 753+ See title Actions VI. ; | ; 

Plaincft can maintain no aCtion here. oz a judgment in 
| France, but an indebrtatus aſſumpſit, or an inſimul compu- 
-. taſſet ©; for the debt is to be conſidered here only as a 
Jebr by ſimple contraCt; 2 Vern. 540. _ 

Where money is over-Paid, this aCtion will lie for the 


. Arg. 11 Med. 147. 
furs mp. lies by a prothonotary againſt an attorney, 
for fees for work done for defendant as attorney. Holt's 
Rep. 20. 


An indebitatus aſſumpſit will not lie on a ſpecial agree- 
ment, till the terms of it are performed; but when that is 
done, it raiſes a _> for which a general zndebitatus aſ- 

ill lie, Gb. 303- | WEED 
junyirf aſſump. for Fc defendant was indebted to 
him in 20. for nouriſhing E. L. an infant, by the plain- 
tiff, at the requeſt of the defendant, he promiſed to pay. 
It was objected, that this will raiſe a debt, and: ſo :ndeb. 
afump. will not lie z but per tot. cur. contra, and judg- 
ment for the plaintiff. 2 Lord Raym. 842. | 

Indeb. aſſump. for meat, drink, and lodging found for 
a third perſon 3 and moved in arreſt of judgment that it 
would not lie, but a ſpecial action upon the. caſe ; but per 
cur, it lies againſt him pon the contra#?, and the plaintiff 
had judgment. 6 Med, 77, 


2. What afts or words will make an aſſump/it, 


If A. delivers an obligation to B. to re-bail to A. A. 
ſhall have an aQion on the caſe, without an expreſs a/- 
ſumpſit ; per Anderſon, Leon. 297. pl. 406. | 
| Every contra&t executory implies an afſumpſit to pay 
money at the day agreed, or immediately, if no time be 
limited ; but it is not ſo of an deb. aſſump. becauſe the 


cauſe does not appear. Said by Popham to be the opinion 


of all the juſtices of England. Ms. 667. 

The plaintiff declared, that T'. was indebted to him, 
and appointed J, $. the defendant, to whom he delivered 
gol. to pay it to the plaintiff in part of the ſaid debt, 
whereupon the plaintiff came to J. S. and demanded the 
gol. who anſwered that he was buſy then, but if he would 
come ſuch a day he would pay him. The plaintiff came at 
the day, but F. S. refuſed to pay him. Per Popham Ch, 
}. When T. delivered the money to F. 8. to deliver to 
the plaintiff, an agreement is incjuded thereby to deliver 
It to him, which will charge him in af/ump/it to him that 
ought to have the money; and Tanfield agreed, that when 
there is any precedent matter which cauſed the delivery, 
_ Where it was by a debt, the delivery is not countermand- 
able; but here is another conſideration beſides the debt, 
vz, the coming to the defendant's houſe to fetch the 
money, to which Yelverton agreed; whereupon it was 
_ aGudged for the plaintiff, Dyer 272. 

herever one ad7s as bailiff he promiſes to render ac- 
count; per Holt, Ch. J. 1 Salk. g. 

f two men ſubmit to the award of a third perſon, the 
two do alſo thereby promiſe expreſsly to abide by the de- 
Py "rg for agreeing to refer is a promiſe in itſelf, 

ad, 

There is no ſuch thing as a contra, or promiſe 27 

> though there is ſuch expreſſion in ſome of the 

ooks.. Per Holt aud Powel, 6 Mead. 250. 

Aſumpfit, in conſideration that the plaintiff venderet et 
deliberaret to D. his father, at the inftance of defendant, 
0 hog-lambs to the uſe of defendant, that defendant 
ng pay ſo much money as ſhould be agreed between 
Me plaintiff and D, After judgment for the plaintiff, 


nor laid out for defendant's uſe, but it was |' 


| debted to me, and I ſhall maintain an action. 


AS 58 

'1t was aſſigned for error; that the contract was the conz 
| tract of. the defendant himſelf, ſo that the ation ſhould 
have been debt, and not afſumpſit ; but all the juſtices e 
contra; for the count was, that he ſold to D. to the uſe 
of B. the defendant, whereas the uſe is only a confi- 
dence, which gives no property to the defendant in law ; 
1o that debt lay not againſt the defendant, but afſumpſit, 
'M. 701. Sake rags? 

Aſſumpſit, in conſideration the plaintifF would fell, and 
deliver to the defendant, parnnos laneos pro funeralibus of a 
clerk, he promiſed to pay him for them, cum inde requiſitus 
eſfet; and alledged he ſold and delivered divers cloths to 
him, VIZ, thirty -one yards of black cloth for tg, and 
ſo received other parcels, amounting to 1601, Upon nor 
aſjumpſit found for the plaintiff, error was brought in the 
Exchequer Chamber, and the judgment reverſed; bes 
cauſe debt properly lay, and not aſſumbfit, this matter 
proving a prrfedt ſale and contra, Mb. 7513. 

Action upon the caſe upon afſump/it lies upon every 
_—_—_ executory, as well as an ation of debt. Adjudged. 

0. 664. 

Aſſumpjit, for the plaintiff and defendant accounted to- 
gether for monies received by the defendant, who was found 
in arrears 1ol. and in conſideratione inde promiſed to pay it 
the 19th of arch following, &c. it was affigned for er= 
ror, that -here is no conſideration; ſor the being found 
in arrears is not any cauſe to make a ſpecial promiſe, nor 
is any thing done on the plaintiff *s ſide, whereon this 
promiſe ſhould be grounded, viz. forbearing the ſuit, &c. 
fed non allycatur ; tor the debt itſelf, without other ſpecial 
cauſe, is ſufficient to ground the ation. Cro. Fac. 69. 

It lies for monies received by him of a coal-meter as 
lord-mayor, which was due to the chamberlain z and ad- 
judged that if / pay money in ſatisfaction of a duty, and as 
a duty, and he zo whom 1t is paid has no title to receive it, and. 
ſo the duty is not ſatisfied, he to whom it is paid is in- 
| 2 Sid. 4. 
Indebitatus aſſumpſit for phyſick, wares, &c. provided 
and delivered for the daughter of defendant at his requeſt ; 
adjudged tor the plaintiff, for it is for wares, &c, deli- 
vered (for) not (to) the daughter z and fo being after vers 
di, ſhall be intended delivered the defendant for the 
daughter, and debt lies for this; as if the father defires 
one to find phyſick for his daughter, debt lies againſt the 
father, and fo an indebitatus aſſumpſit. Raym. 67. 

An agreement was fo pay 55. per combe for corn, or as 
much as the plaintiff ſhould ſell any of his other corn for at 
the next market, It was found that the plaintiff ſold his 
corn at the next market at C. for 5s. 64. per combe. 
_ The plaintiff had judgment; for after the agreement aſ- 
certained by ſale at the next market, the plaintiff has 
eleCtion to bring a general ndebitatus aſſumpſit, or a ſpe 
cial action on the caſe; but before ſuch certainty it muſt 
be ſpecial. 2 Keb. 240. . | 

Indebitatus aſſumpſit was brought by the plaintiff pro 
naulo, Upon non afſump/it the plaintiff had judgment 
and it was aſfigned for error, that freight was uſually 
contracted by a charter-party ; and if ſo, a general inde- 
bitatus aſſumpſit would not lie for a debt by ſpecialty. But 
judgment was affirmed; for it doth not appear that there 
was any deed in the caſe, and it ſhall ro: be intended that 
there was. Pent. 100. | 

If A. ſells a horſe :to B. for 10/7. and there being di- 
vers other dealings between them, they come to an ac- 
count upon the whole, and B. is found in arrear g/. 4; 
muſt bring an n/imul computaſſet, for he can never recover 
upon an indebitatus afſumpſit ; per tot” cur”, 2 Med. 44. 

A. promiſed B. that 7 7 phat he would marry his 
kinfwoman, he would give her 1007. adjudged, that an 
indebitatus afſump/it -will not be ; for it is not a debt, but 
a collateral promiſe. Yent. 268. ; 

Exception was taken that an indebitatus afſump/it lies 
not on ſale of copybold land. Sed non allocatur ; it lying as 
well on that as on a bargain and fale of other land. 
Contra on aſſignment of a judgment, &c. 3 Keb: 625. 

In indebitatus afump/it for ſcavage duty, plaintiff de= 
clared upon the cuſtom of London, that all perſons Ty are 

cuſ- 
tom 


- owo—__— 


foreign goods to ſale, which had been entered at the 
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tom houſe, ſhall pay ſo much for ſhewing them, It was 
moved in arreſt of judgment, that there ought to be a 
contract, either expreſs or implied, to maintain an aſ- 
ſumpfit, and therefore it would not lie for this duty ; and 
the cuſtoms of the city being confirmed by parliament, 
this is a duty by record, Sed non allocatur ; for there are 
multitudes of precedents in ſuch like caſes. Yert. 298, 
Indebitatus aſſumpſit, for that the defendant being in- 
debted to him in a certain ſum for wares ſold. and aeli- 
vered to a flranger at the defendant's requeſt, the defendant 
did promiſe to pay, &c, After a verdict for the plaintiff, 
it was moved, that this was only a collateral promiſe, 
and that an zndebitatus aſſumpſit would not lie z for the debt 
was due from him to whom the goods were ſold. Wilde 
and ones held that the aCtion lay, but Rainsford, Ch. J. 
contra. But the plaintiff had judgment, Fen. 311. 
An indebitatus aſſumpſit will lie for meat and drink for 
a baſtard child ; per Pemberton, Ch. J. 2 Show. 184. 
Tndebitatus aſſumpſit lies not againſt a man where he 
has received money of the plaintiff to lay out to a particu- 
lar purpoſe, and he has laid out part thereof accordingly ; 
for then he ought to be called to account for the ſame by 
action of account ; but if none were laid out, there an n- 
debitatus aſſumpſit lies to recover back the money again. 


| Soif it were expended to another purpoſe; for there the 


ſum is certain, and may be demanded as a debt. 2 Show, 
(oÞ © W-, 

: A, promiſes B. that when A. receives 1007. which C. 
owes A. that he will pay B. 201. indebitatus aſſumpſit lies 
not. . Otherwiſe if the money had been or:ginally the 
money of B, Skin. 190. 

Indebitatus afſſumpſit lies for a cuſtomary fine, ſuper mor- 
tem domini. Shaw. 35. | 

Indebitatus aſſump/it lies upon a perſonal contra for a 
ſum in groſs, as pro rebus venditis; per Holt, Ch. J. 
Show. 306. OL | | 
 Tndebitatus lies for fees for being knighted. Show. 78. 

Tndebitatus aſſumpſit lies for money paid by miſtake, on 
an account or deceit; but not for money pard knowingly on 
zlegal conſideration, as an uſurious bond, Salk. 22. _ 

Indebitatus aſſumpſit will lie in no caſe but where debt hes, 
therefore it lies not on a wager, nor upon a mutual af- 
ſumpſit, nor againſt the acceptor of a bill of exchange ; tor 
his acceptance is but a collateral engagement : but lies 
againſt the drawer himſelf; for he was really a debtor by 
the receipt of the money. 1 Salk, 23. 

 Tndebitatus aſſumpſit lies not on collateral engagements, 

See the preceding caſe; and 1 Salk, 23. Butcher and An- 
drews, which was an indebitatus aſſumpſit againſt the fa- 


ther, for money lent the ſon at the father's requeſt, and ſo | 


judgment was arreſted; for this was a collateral promiſe, 
But per Holt Ch. }. if it had been for /o much money paid 
by the plaintiff at the requeſt of the defendant the father to 


the ſon, it might have been good; for then it would be 


the father's debt, and not the ſon's. Carth. 446. 

Holt, Ch. J. ſaid, that Keyling would allow an ndebi- 
zatus againlt a recezver or fadtor, but Hale would not; 
and that by his conſent it ſhould go as far as it had gone, 
but not a ſtep farther. 12 Afod. 324. | 

Indeb. aſſumpſit, for a fine impoſed by a corporation, 
for not holding the office of ſheriff in the city of York. 


It was objected, that the action does not lie;z for no pri- 


vity or aflent can be implied, when a fine is impoſed on a 

man againſt his will, nor is there any precedent conſide- 

ration; neither do they ſhew any right to this fine, nor 

who impoſed, &c. Holt, Ch. J. thought it time to have 

theſe actions redreſled, and that it was hard that cuſtoms, 

by-laws, and rights, to impoſe fines, ſhould be left to a 
_ Jury. Et adjornatur. 5 Mod. 444. 

An efficer (as regiſter in Chancery, &c.) receives his 
fee for doing the duty of his office (as to make entries, &c.) 
and neglects the doing it ; ſuch acceptance of his fee 
amounts by implication of law to a promiſe and agree- 
ment, and if the party, or ſuitoe, pay coſt for irregularity, 
an aCtion lies; except where ſuch officer is an officer in 
the Chancery (as in the principal caſe) the court of Chan- 
cery will not ſuffer this matter to be examined by any 
other court, but wil}* determine it itſelf, as in ail like 


IsJooked upon as a void promiſe. 2 Bulft. 269. 


& $$ 
caſes, in a ſummary way: Arg. and fo held hy 7. 
King. 2 P. Williams, 657. 7LC, 


3. What ſhall be deemed a good conſideration ts ereqy pa 
aſlumpſit. | 


Conſideration is defined, a cauſe, or occaſion meritori. 
ous, that requires a mutual recompence in fat orin law 
Therefore if a man promiſes ſo much money at a day to 
come, to build a houſe, or a church, without confider;. 
tion, this is a naked promiſe, and will not oblige, Hard, 
72. Dyer 366. b. Do#. & Stud. 211, 213,215. Rely, 
50. 1 Rol. Abr, 9, 10. : 

Idle and infignificant conſiderations are lo:ked upon az 
none at all; for wherever a perſon promiſes without a 
benefit ariſing to the promiſler, or loſs to the promiſee, it 


A. was indebted to B. and B., to C. the defendant, and 
C. in conſideration that the plaintiff would procure B, to 
make a letter of attorney to C. to ſue A, promiſed to 
pay the plaintiff 10/7. It was objeQed, that this was no 
conſideration; for the deſendant by this letter, of at- 
torney, gets nothing but his labour and trouble ; {:q non 
allicatur; for it is not ſo much the profit which redounds 
to the defendant, as the labour of the plaintiff ia pro- 
curing the letter of attorney, that is to be relpccted, 
4 Leon. 113. 

Arbitrators being about to award that R. the defendant 
ſhould deliver up to the plaintiff to ſeveral obligations ts be 
cancelled, wherein the plaintiff was bount to the dejendait, 
he (the defendant) in conſideration that the article fheuld be 
«fe out if the award, promiſed that hiinſe!F winld deliver 
them up gratis, &c, but did not, and aiterwa > put the 
bonds in (uit; whereupon the plaintiff brought his action, 
and ſet forth this matter, and that "the ſaid clauſ- waz 
omitted ad ſpecialem inſlantiam iþpſius querentis z and judg- 
ment was given for him. 3 Leon. 105. 

If the plaintiff declares, that in coniideration the de- 
fendant was indebted to him in 20/7. the deiendant id 
aſſume and promiſe to deliver ſeveral cattle to F. S. to the 
uſe of the plaintiff, and that the defendant had not deli- 
vered the cattle accordingly, &c. the conſideration 1s 
void, becauſe it does not appear that the debt was to be | 
diſcharged thereby; and if not, the plaintiff nutwith- 
ſtanding might bring his ation for the money, ſo thatihe 
promiſe is but nudum pattum. Style 330. 

If A. in conſideration that B. will deliver to him a re- 
cognizance to read over, aſſumes and promiſes within 
ſix days, to re-deliver the ſame to B. or to pay him 
1000 /. this is a good promiſe, upon which Þ. may have 
an aCtion againſt A. for the conſideration is {ufhcient, 
1 Leon. 297. Cro. Eliz. 138. 

If D. demiſes certain lands to B. rendring rent, and 
B. affigns to D. after which rent becomes due, and D. 
in conſideration that 4. will ſhew him a deed, by which 
it may appear that ſuch rent is due, afſumes and promiles 
to A. forthwith to pay the ſame ; if A. does ſhew D. the 
indenture of leaſe, by which it appears that fuch rent 18 
| due, 4, ſhall have an ation upon this promiſe agaioli D. 

for when any thing, though never ſo ſmall, is to be vone 
by the plaintiff, it will be a confideration ſufficient t0 
ground an aCtion, Cro, Eliz. 67, 150. S. C. 

A. being in priſon at the ſuit of Z. upon account, the 
gaoler ſuffers him to eſcape, and being at liberty, pro” 
miſeth to B. that if he will permit him to be at large 
and further if he does ſuch an act, he will pay to hiv 104. 
which he doth not pay; whereupon SH. brings afurapft 
againſt him; it was adjudged, that the action would _ 
liez for that both the conſiderations ought to be provecy 
and A. was at large before. 4 Leon. 3. : 

R. was indebted to B. in 141. and A. was indebted - 
R. in 5ol. A. in conſideration that R. allowed him m_ 
and promiſed him to diſcharge him of ſo much parcel of ? 4 
faid gol. promiſed to pay to the ſaid B. the plaintiff, ie 
ſaid 141. Per tot. cur, ( Anderſon abſente) the conlideration 
is good; for 4. was diſcharged of ſo much againit - 
and R..might alſo pred rect of the 144. by 06 

» 0 , . 
hands of the defendant. ſb, 49 Af mp 


J hy could ſhew 


A S' 8 

for rent upon leaſe for years behind, and 
the defendant promiſed the plaintiff, that if 
him a deed, that the rent was due, he would 
q ", him the rent and arrearages z the plaintiff ſhewed him 
E . ture of leaſe, by which the rent was due for four 
= 7: 1Naen _X 
© . It was moved in arreſt of judgment, that the 
I ane » of the deed was no conſideration; but it was: 
I w_—_ for the plaintiff ; for when a thing is to be done 
3 aus laintiff, be it never ſo ſmall, It 1s ſufficient ground 
J - wn LY and the ſhewing of the deed is a cauſe to 
E cid a ſuit, Cro. Eliz. 67. oy 

E Conſideration that A. would not proceed to diſprove 
 , will in the prerogative court, Ec. 1s good. Leon. 118, 
B Te or friendſhip are not confiderations to ground 
E .ti>ns upon. 2 Leon. 3O- | 

E © Confideration that 4. huſband of the executor, (and 
E ith whoſe teſtator the plaintiff was bound in a bond 
E nd had paid the money) might have and enjoy the goods of 
| :o/ator, he alſumed to pay the plaintiff, Fe. it is void; 
| .cifithad been, that defendant might enjoy his own goods. 
| 174. 
1 "T4 i lord of a manor, and a controverſy ariſes be- 
F wen 4, and B. concerning a certain copyhuld which 
 B. claims to hold of the ſaid manor, whereupon they 
ſubmit to the judgment and award of F, $. and in con- 
$eration thac 4. bad promiſed to abide thereby, B. aſ- 
ſumes and promiſes, that If the ſaid F. S. ſhall adjudge 
thz copy inluffizient, that then he the ſaid B, will forth- 
with deliver up to A. the poſſ:ſfion thereof ; this is a 
good coalieration, the promiſe being reciprocal, and to 
ayoid variances and ſuits; 1 Cen. 103. 4 Leon. 31. 

If th: father of 4. and B. lying fi-k, declares his in- 
tention to deviſe a rent of 47, per ann. to his younger 
ſon, during his life, and thereupon 4. the eldeſt fon, in 
confideration that the father will not charge his lands 
therewith, aſſumes and promiſes to B. to pay the ſaid 
rent; whereupon the father forbears to charge the land, 
and dizs, and the land deſcends to A. diſcharged of the 
ſaid rent; this is a good conſideration. 1 Leon. 192. 

[f B, the daughter of A. be heir apparent to C, and 
D. promiſes to A. the mother, in conſideration that ſhe 
would conſent and agree that the ſaid B. her daughter 
ſhould marry his ſon, that he would give to the faid 4, 
1997, upon wiich A. conſents, and the marriage takes 
eltect ; this isa good conſideration ; for nature has given 
ti: power of dilpoſing to parents, and in nature their 
children are bound to obey them. x Rol. Abr, 19. 
Mor 857: | | WD 

[f 4, being on a treaty with B. for the purchaſe of 
certain lands from B, comes to B.'s wife, and promiſes 
her, in confideracion that ſhe would not hinder the bar- 
gan, that he would give her 10 /. or a riding ſuit, this 
is 2g90d conſileration, and the huſband and wife may 
have an aſumpſit on this promiſe. 1 Rol. Abr, 21, 22. 

If B, in con{ideration that A. at the ſpecial inſtance 
and requeſt of B. would permit B. to have and to hold 
a meſſuage and land, then in the occupation of B, una 
cum proficurs et commoditatibus inde provenientibus to his 
own uſe, promiſes to pay him 13 s. at Michaelmas after, 
for rent tor the premifſes; and alſo at the ſaid feaſt to 
Gliverthe poſſ:{ion of the premiſles to A. in as good re- 
PAT AS It was at the time of the demiſe; this is a good 
conſideration to maintain an aCtion, tho? it does not ap- 

, | 
pearthat 4, had any eſtate therein at the time of the 
Poets and though it appears that B, was then in poſ- 
19n thereof, 1 Rot. Abr. 2.3. | 

uti 4. in conſideration that B. will make an 
eſtate at will to 
*— &c. this is no good conſideration, for that he 
yd monly after the citate made determine it. 41 Rel, 

Allumpſit, The father having three ſons, had an intent 
' charge his land; with a1 r annum to each of his younger 
ſors for their li of ee ad kt 999%'S 
dew a es, but the eldeſt ſon defired him not to 
i ng ands, and promiſed ta pay them duly 41. per 
RE 4, 0 wiichthe two younger /ons being preſent agreed; 

Promiſed them to pay it: All the court held 


yy tha ic is a-good conſideration, Cre, El. 163. 


Afump/it 


W {:manded; 


him, ſuch as counſel ſhall deviſe, pro-_ 


the three years, be ſhould have licence to cut the reſidue 0 


A S$ $ 

 Aſſumpſit, for that iſſue being joined in ejeftment between 
him and the now defendant and anather, and intended to be 
tried at the next afſizes, in conſideration that the plaintiff 
and his leflee would forbear to inforce their title, and make 
a ſlender difence] he promiſed to pay, &c. upon non aſſumpſit 
pleaded, the jury found quod aſſumpſit, but that there 
were two iſſues join'd between the parties, and that the 
defendants had not join'd, but that one had pleaded the ge- 
neral 1ſſue, and the other a ſpecial plea, on which iſſue was 
Joined, and the promiſe in conſideration of makimg a ſlender 
defence in both iſſues; but adjudged for the plaintiff, be- 
cauſe the common parlance is, that the parties have join'd 
iſſue, and is as proper where two iſſues arejoin'd as only 
one. Moor 351. 

A. in conſideration B. would ſell him four cows for 
10/, promiſed to pay the 1ol. at Eafter following, and if 
he fai'd, that he would pay him 100l. when required, B, 
fold him the cows, but 4. fail'd of payment at Faſter. 
B. brought an aCtion for the 1007. and recover'd ; and on 
error brought, the conſideration was held good, and the 
judgment affirmed. Cro. Eliz, 747. 

It A. having ſeveral young children, lies ſick, and P. 
in conlideration that 4, after his death will commit the 
educition of his children, and th? difpolition of his goods, 
during their minority, to him, aſſumes and promiſes to 
A. to procure certain lands to be aſſured to one of the 
ci\uldren z whereupon A. appoints B. overſeer of his will, 
and that his goods ſhould be under the diſpoſition of B, 
A. dies, and B, by virtue thereof, takes poſſeſſion of the 
ſeveral goods of 4, if B, does not procure ſuch lands to 
be aſſured accordingly, yet ſhall the executor of A. have 
no action againſt B, for here is no conſideration, inaſ- 
much as tne power which B, had given him was only 
pro educatione liberorum, and not profit to himſelf; and. 
though ſuch overſeers do too often make their advantage, 
yet that is contrary to their truſt, and ſuch a fraud as the 
law will not preſume. 3 Leon. 88. | - 

If there be certain controverſies between A. and B. 
and they ſubmit to the award of 7. S$, who among other 
things is about to award that Þ, ſhall deliver up to A. 
two ſeveral obligations, wherein 4, was bound to B. 


' whereupon B, in conſideration, that upon the requeſt of 


A. the clauſe in relation to the delivery up of the obliga« 
tions ſhall be left out of the award, aſſumes and promiſes 
to A. to deliver them up to A. gratis, &c. this is a good 
conſideration, the clauſe being: omitted ad ſpecialem in- 
Aantiam ipſius As 3 Leon. 105, £: | 
 Aſſumpit, for that the defendant's brother was indebted 
to the plaintiff in 81, and made AM. his wife executrix, 
leaving aſſets, and that he intended to ſue the executrix to 
recover the 81. ſecundum debitum legis curſum, and the de- 
fendant, in cenſideration the plaintiff would forbear the exe- 
cutrix, promiſed to pay, &c, It was moved in arreſt of 
judgment, that this debt ſhall be interided ſtrongeſt againſt 
the plaintiff, to be a debt upon a ſingle contra, with 
which an exccutrix is not chargeable, and to ſtay this 
ſuit is not any conſideration ; and of this opinion were 
all the court. But if he had declared that he intended to have 
brought an aſſumpſit againſt her, (as this declaration does 
not warrant it, becauſe he intends to recover the debt 
itſelf, which cannot be in action on the caſe) or that he 
intended zo ſue in chancery for it, ( which cannot be in- 
' tended here, becauſe of the words ſecundum debitum legis 
curſum) then perhaps this ation would have lain for the 
conſideration of ſtaying the ſuit 1s good, but as it is here 
it is not good. Judgment for the defendant, Cro, Zlis. 
804. | PAY, 
Confderation quod conaretur procurare F, 8. to permit 
the defendant to have the poſleſſion and profit of ſuch 
an houſe, is good. Conſideration that executor will 
take 1501. for 200/. dite to teſtator, is good, Yelv. 
II. 

Promiſe againſt promiſe is a good conſideration z per 
cur”, | | 
Defendant granted to the plaintiff 1000 trees, Yo be cut 
within three years. The plaintiff cut ſome, and the de- 
fendant promiſed him, in caſe he would cut no more within 
ter 


the 


AS. 

the three years, whereupon the cefendant deſiſted ; this is 
a good conſideration z admitted by the pleadings. Yelv. 
195, | 

| ur A. pawns goods to B, upon condition of redemp- 
tion at a day certain, and after the day the goods being 
not redeemed, B. ſays he will ſell them, upon which D. 
ſays, if he will ſtay the ſale of them but for three days, 
he will pay the money and have the goods; it B. does 
ſtay the ſale accordingly, B. may have an ation againſt 
D. upon this agreement z for this was In nature of a 
ſale; and if D. had paid the money, he might have 
brought a detinue for the goods. 1 Rol. Rep. 215. 

If 4. and B. are both ſolicitors for the office of under- 
ſheriff, and A, in conſideration that B, will deſiſt, aſſumes 
and promiſes to B. that if he the ſaid A. obtains the ſaid 
office, that he the ſaid A. will pay unto 6. 201. for a 
horſe, &c. this is a good conſideration. C70. Fac, 012. 

A. has lands in D. of which pariſh B. is rector, and 
B. in conſideration that A. will plant bis land with hops, 
and ſo better the tithes, aſſumes and promiſes to allow 
him 40s. for every acre fo planted z and whether this 15 
a good conſideration, becaule the tithes cannot be bettered 
by the planting of the hops, but by the growing of them, 
dubitatur. IVinch 80. ; : 

If A. together with B, is bound to C. for the -proper 


| debtof B. &c. and A. pays the money, and B. dies, and 


makes D. his executor, and D. in conſideration that A. 
will forbear to ſue him ti!l ſuch a time, aſſumes and pro- 
miſes to repay him ; this conſideration is good, though D. 
was liable in equity only i Sd. eg. 

Cook Ch, I. {aid, he had never ſeen it otherwiſe, but 
that when one draws money from another, this ſhould be a 
good conſideration to raiſe a promiſe. 3 Bu!/?. 102. 

If the conſideration puts the other to charge, tho it be no 
way profitable to the promiſer, yet this ſhall be a oo0d con- 
ſideration to raiſe a promiſe ; per Dodderidge J. to which 
Coke C. J. agreed. 3 Bul/t. 102. | | 

Aſſumpfit againſt an adminiſtratix, on a promiſe to pay 
a debt of her inteſtate's for wares had of the plaintiff, in 
conſideration he would Jet two ſurvey the account, 1s good, 
Het. $, xt. | | | 

B. was bound to the plaintiff in 4ol. for payment of 201. 
R. the defendant was bound to H. by obligation, dated the 
5th of February 1721, it 100l, for payment of 551. on the 
5th of February following. The ſaid fums being due, and 
not paid, the defendant en the 1/1 of Feb. 1524, in con- 


 fideration the plaintiff would forbear the 201. till 19727, and. 


would compound with the ſaid H. for the gol. and intereſt 
then due, and deliver the ſaid bonds into his hands, pro- 
miſed t9 pay him the ſaid 20l. and gol. and all the in- 
tereſt which he ſhould pay or compound for ; all which 
the plaintiff had perform'd, and the defendant had not 
paid him, &c. It was objected, that the conſideration 
as to the 207. is not good ; for that the defendant had not 
any benefit thereby, nor 1s it alledg'd that he gave notice 
what he had paid for the compoſition; but it was re- 
ſolved, that it being alledg'd that he paid fo much, and 
requir'd it, and it was not paid upon requeſt, it was ſuf- 


- ficient; and judgment for the plaintiff, and ailirm'd on 


error, Cro, Car. 272. | Wo 

If A, in conſideration that B. an infant hath pro- 
miſed to permit A. to carry away ſo much of his graſs, 
tc. aſſumes and promiſes to pay B. 61. the conſideration 
is good, and B, may maintain an action againſt A, upon 
this promiſe, notwithſtanding B. may avoid his promiſe, 


1 Med. 25. | | 
If A. and B. are churchwardens of D. and C. at the 


' proſecution of 4, and B, is excommunicated for not 


paying the tax for the reparation of the church of D. and 
C. in conſideration that the biſhop, at the requeſt of 4, 
and B. would abſolve him, aſſumes and promiſes to pay 
unto A. and C. ſo much; if C. is accordingly abſolved, 
A. and B. may have an action upon this promiſe againſt 
C. for it cannot be intended but the abſoJution was at 
the inſtance of 4. and B. and by reaſon of the promiſe 
to pay them the money. 1 Vent. 297. 

If B. is indebted to A. in 207. and C, is indebted to 
B, in the like ſum, and C. promiſes A. in conſideration | 


| that he is content to accept the ſaid ſum by the h 
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G; and ſtay for this for four days, that he will wo 
= 7 lum, this is a good conſideration, up m 
aintain a | inſt C, P 
bon n an action upon the caſe againſt GC 18, 4s 
)ebtor pays a ſmall part of a debt, and deſj 
releaſe, and promiſes in conſideration there 
refidue when God ſhould enable him, and the def 
did ſeveral times after renew his promiſe to the hog 
afterwards a great eſtate fell to the defendant "= 
If a good conſideration here? Mar. 1 SI, 1 $2 Veer 
'The count was, that whereas he, at the inflanc 
requeſt of the defendant, had taken pains to recon = 
ferences betwixt the defendant and F. S. and EN A 
defendant promiſed to pay to the plaintifF 100/. at a i” - 
day. It.was objeCted, that this was no more than wy 
luntary curteſy ; but Glyn Ch. J. held econtra; for ti 
was undertaken at the inſtance of the defendant, and h : 
was a continued conſideration until the pains'taken % 
paſt; and judgment, niſi, &c. Sty. 46 5G. ID 
The actendant in conſideration of $5. promiſed t 
Pay 40s. if he ever play'd a game call'd even or odd or 
money or wine ; this is a good conſideration, Raym, 1 
©. ven promiſe ought to have a conſideration + and 
tnat ought to be either benefit to him that mates i 
diſadvantage to the plaintifF; per Reeve FT, Mar, 20 = 
p Aflumpfit, &c, to pay for a harſe a barley corn x5 
oubling it on every nail ; and the plaintiff averr'd, that 
there were 32 nails in the horſe's ſhoes, and doubling It 
on every nail, it came to 5co quarters of bariey, On 


"es 2 general 
of to Pay the 


201 aſſumpſit pleaded, the Ch. F. at the trial directed the 


Jury to give the value of the horſe, which was 81, in d:- 
mages; and lo they did. 1 Lev. 1 1: AND " 
: If A. is indebted 20/. to B. and dies, and his executor, 
In Con{ideration that B, will forbear him for a reaſonable 


| 7, promiſes to pay him the debt; this is a good con- 
 Hderation to have an aCtion; with an averment, that he 


torbore for a certain time. 1 Rol. Abr. 26. 

Aſſumpſit, for that he was poſſs/s'd of ſeveral tickets 
for ſeamens wages, and had an order from the treaſurer if 
the navy for paying them; and that the defendant beins 
an under -officer, promiſed that if the plaintiff would wit 
trouble the treaſurer in procuring anather order, he would 
pay, &c, It was moved in arreſt of judgment, that the 
plaintiff had not ſhewed any title to the tickets, as that 
he was executor or adminiſtrator, &c, or by any affign- 
ment, &c, but per Twiſden J. (abſentibus aliis) it is good 
enough, after a verdict eſpecially, ſince he declared he 
had an order from the treaſurer to receive the money, 
which he could not have granted, unleſs he had a title to 
it. Judgment for the plaintiff. Sid. 392. 

AjJumpſit, tor that IV. R. defendant's teflator being in- 
debted 10 A. a firanger, who aſſign'd the debt to B. tl: 
plaintiff, and authorized him to receive it. S. the deſen- 
dant, the executor, promiſed B. the plaintiff to pay it to him, 
n conſideration he would accept him for his debtar. Ad- 
judged on demurrer for the defendant, there being no 
conlideration of forbearance, but to accept him for his 
eebtor, which he is not, he being {till debtor to the frlt 
creditor, and the authority to receive is determined by 
the death of 77. R. the teſtator, and differs from the cale 
of Ruſſel v. Haddach, where he who had the authority to 
receive the debt forbore, Lev. 202. oy, 

 Aſſampſit to a vicar, in conſideration of preaching, 15. 
good, 91d. 409. 

In aſlumplit, for that the lord O. was indebted to him 
in 250l. and that the defendant had money of the ſaid 
lord's ſufficient in his hands to pay the ſaid debt, and that 
it was mutually agreed between them that the plaintiff ſhould 
accept 2001. in ſatisfaftion of his debt, and that the defen- 
dant would pay the money on ſuch a day, and tvat mm cm 
federation the one would perform his part, the other wouid 
perform his part. Upon non afſumfp/it the plaintiff had a 
verdict, but judgment guod nil capiat, becauſe this Wi 
no good conlideration, 2 To. 87. 

T.S. is indebted to A. in 121. and B. is indebted to i 
S. in a like jum, and B, promiſes A. that if A. at his re- 
queſt, would procure an order from J. S. m writing to Dp. 


M9 

ney. to A. which B, owed J. S. then B, will 
{0 PY oy Ih pron Per cur, The procuring the note 
FB. the defendant's requeſt, by A, the plaintiff, is a 
ſuficient conſideration. 2 Fent. 71. | 


Where the doing a thing will be a good conſideration, a 


promiſe to ab that thing will be ſo too; per Hot Ch. J, 


gr ke my note to the defendant is a good conſide- 


ration. 7 040d. 12, 13: 


If A. undertakes to do a thing without hire, as to take 


brandies out of one cellar, and to lay them down in an- 
other cellar, no a&tion lies for the non-feaſance z but if he 
enters on the doing it, action lies for a miſ-feaſance, if it be 
through his own neglect, or miſmanagement, becauſe it is 
a deceit ; but not if by meer accident ; per Holt; - x Salk. 


2b. 


4. Where the conſideration hall be ſaid to be executed, 


or continuing » 


A conſideration altogether executed and paſt, is not 
good to maintain an af/ump/ſit ; but if it were moved by 
a precedent requeſt, it is good, and doth amount to a 
promiſe z for it 15 not reaſonable that one man ſhould do 
another a kindneſs, and then charge him with a recom- 
pence; for this would be obliging him whether He 
would or ro, and a btinging him under an obligation 
without his own concurrence. IT Rol, Abr. 11, 12. 

Thereſore if the ſervant of A. be arrefted ia Zondon 
for a treſpaſs, and F. S. who knows A. bails him, and 
after 4, for his friendſhip promiſes to ſave«him harm- 
leſs, and F. S. comes to be charged, yet tis 1s no con- 
fideration to ground an afſumpſit on, beczule the bailing, 
which was the conſideration, was paſt, and executed 


144. | | 

ut it had been otherwiſe if the maſter had before re- 
queſted him to become bail for -his ſervant, and the bail- 
ing had been after. Dyer 172. . 

Soifa man requeſts another to labour for his pardon, 
&c, and after he has done his endeavour, if the other 
ſays, in conſideration that he has laboured for his par- 
con at his own charge, he promiſes to pay him ſo much, 
&c, this is a good conſideration. 1 Kol. Abr. 11. Style 
4b5. Dyer 355. 

Aſſumf ſit, for that the defendant leaſed lands to the 
plaintiff, rendring rent, and after ſome years of the term 
expired, promiſed, that in conſideration the plaintiff had oc- 
eupted the land, and paid his rent, to ſave him harmleſs 
againſt all perſons for the occupation for the time paſt and 
190m; and that afterwards Z, diltrained the plaintiff's 
cattle on the land, It was objected, that payment of the 
rent could be nd conſideration, becauſe he occupied the 
land for it, and alſo the conſideration was paſt, But the 
plaintiff had judgment to recover his damages, Lev, 
102, | 

If one comes to a ſerjeant at law for his counſel, and 
the ſerjdant adviſes hin, and afterwards the client, in con- 
Sueration of ſuch counſel, promiſes t2 pay him 20l. an ac- 

non lies for it ; per Wray Ch. J. and ſo Popham ſaid it 
nad been adjudged in the Exchequer. 2 Lev. 111. 

| Waphyician, who is my friend, hearing that my ſon 
ts fk, goes ts bim in ny abſence, and helps, and recovers 


him, and [ being informed thereof promiſed him, in con- 


eration as above, t9 give him 201, an action will lie for 
the money, 2 Leon. 111: | 
Aſumpſit in conſideration he had bought of the defen- 
ant three parcels of land upon the roth of December, the 
afendant afterwards, viz. the 19th of December, promiſed 
to make ſuch ſufictent aſſurance thereof before ſuch a day. 
Was moved after verdict, that the conſideration was 
executed ; but adjudged for the plaintiff, for the afſu- 
rance was the ſubſtance of the ſale. Cro. Eliz. 138. 


a Precept iſſued to a bailiff to attach grads of F. S. 


which he 


did, and delivered them to the then plaintiff, to 
eliver at 


te nexc court, and B, the defendant, in con- 


eration thereof, afſimed to ſave him barmleſs. This 


| before, Dyer 272. 2 Rol. Abr. 11. 2 Leon, 225. Owen 
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conſideration was a thing executed before the promiſes 
and fo not good. See 3 Leon, $26. | 
If 7. ſerves B. for a year, but has nothing for his ſer- 
vice, and afterwards at the end of the. year, B. for his 
good and faithful. ſervices, aſſumes to pay him rol. 4. 
may have an aCtion upon the cafe, upon this pro- 
miſe againſt ÞB. for the conſideration is good. 1 Leon, 
326: | 
If 4. leaſes lands to B, for a certain term of years 
rendring rent, and after ſome of the years expired, and 
the rent paid, 4, in conſideration that B., had occupied 
the land, and paid his rent, aſſumes to fave him harm- 
leſs againſt all perſons for his occupation paſt and to 
come ; if afterwards the cattle of B. are diſtrained damw- 
age- feaſant, he may haye an action upon this promiſe 
againſt A, for the occupation, which is the confidera- 
tion, continues, 1 Leon. 102. | 
If there be a communication between 4. and B, con- 
cerning a marriage to be had between 4. and the 
daughter of B, upon which B. offers him 2007. with 
his daughter in marriage ; . but they cannot agree upon 
the day of payment, and afterwards A. fteals away the 
daughter of B. and marries her, without the conſent or 
knowledge of B. and after B, agrees:thereto, and in con- 
fideration of this marriage aſſumes to pay 100/, to . 
this is a good promiſe, upon which 4. may have an ac- 
tion againſt B. for the natural affeCtion of the father, and 
the advancement of the daughter makes this a conſide:a- 
tion continuing. 2 Leon. 111. | 
In conſideration that he had paid money for the defen- 
dant, and obtained a releaſe of his debt, was held a con- 
tinuing conſideration, becauſe the benefit of it was con- 
tinuing to the party. 2 Keb. gg. | 
— Ajumpſit, in conſideration that N, the plaintiff had 
paid for B. the defendant, and at his requeſt, 101. at ſuch 
a day, (which was a year before) he promiſed to repay it, 
cum inde requiſitus efſet, It was objeCted, that this con- 
ſideration was for a thing paſt, and therefore not good, 
Sed non allocatur ; for the payment being laid to be at his 
requeſt, the conſideration continues, and fo is the com- 
mon courſe, Cro, Eliz. 282, ; | 
AJumpſit, in conſideration that the plaintiff had ſub - 
mitted himſelf ta the award of J. S. the defendant, adtunc 
et ibidem, promiſed to pay the plaintiff 101. The defen- 
dant demurred, becauſe the confideration was executed ; 
but adjudged for the plaintiff, becauſe adtunc et ibidem 
make the ſubmiſſion intendable at the time of the promile, 
Ao. 367. | 
Aſſumpſit, &c. .1n conſideration the plaintiff had deitvered 
to the defendant twenty ſheep, he promiſed to pay him 5l. 
at the time of his marriage, and alledged in fact, that he 
was married, &c, The whole court held, that becauſe 
the conſideration was in the preter tenſe, (deliberaſſet ) 
and ſo the conſideration paſt, it is no cauſe of action ; 
and therefore judgment was ſtaid, Cro. Eliz. 442. 
 Aſfampſit, in conſideration that he had given certain 
money, is ill, becauſe it might be that he had given it 
before the promiſe. Palm. 560. 
| Aſſumpſit, in conſideration that he, at the defendant's 
requeſt, by deed dedit et conceſſit to the defendant the 
next avoidance of the church 'S D. the defendant promiſed 
to pay the plaintiff 100/. Reſolved, that the grant be- 
ing at his requeſt, it was a ſufficient conſideration, tho? 
it was divers years paſt, eſpecially it being to the defen- 
dant himſelf ;z otherwiſe peradyenture, if it had been to a 
ſtranger. Cro, Eliz. 715. | 
A. put his ſon to board with J. S. the plaintiff for three 
years, at 8 1, a year, and died within the year, IM. his 
widow, in conſideration of natural affettion to her ſon, and 
in conſideration that the ſon ſhould continue during the 
reſidue of the three years with the plaintiff, promiſed to pay 
61. 135. 4d. for the boarding the ſon for the time paſt, 
and 8 |. for every year after of his continuance with the 
plaintiff, The court agreed, that natural affection of it- 
ſelf is not ſufficient to ground an aſ/ump/it, without an 
expreſs quid pro quo; but that is good here, becauſe it is 
not only in conſideration of aftcction, but that her ſon 
ſhould afterwards continue at his table, which is good, 4 
3 we 
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| well for the money due before, as for what ſhould after- 


wards become due. Cro. Elz. 755. 

| The defendant, in conſideration that the plaintiff had 
lent him 301. before at his requeſt, promiſid to lend the 
plaintiff 301. for a year, or give him 40s. But this be- 
ing a conlideration paſt and executed, it was adjudged for 
the defendant. Cro. El. 885. ON 

Aſſumpſit, for that the defendant requeſted the plaintiff 
to give his credit for one R. to F. for two tons of wine, 
value 50 1. and the plaintifF gave bond to F. of 1001. for 
the payment thercof ; upon which he was ſued, and forced 
to pay 701. at ſuch a day; in conſideration whereof, the 
defendant promiſed to pay the 750 1. ſuch a day, &c, {It was 
objeed, that this was upon a conſideration paſt, and fo 
not good ; but becauſe R, had credit given him by F. at 
the defendant's requeſt, upon the plaintiff's undertaking, 
and the plaintiff was damnified by reafon thereof, the 
court held the conſideration to be ſufficient, and not paſt, 
and gave judgment for the plaintiff” Crs, Fac. 18. 

A, ſold a horſe to B. for 5 /. and C. the defendant be- 
ing preſent, ſaid, that in conſideration of the ſale, if B 
did not pay him, he would ſee him paid. It was moved 
in arreſt of judgment, that it was ot expreſsly alledged 
that the ſale was made at C.”s requeſt, and this promiſe is 
laid to be after the ſale made, and therefore, per tot. cur. 
Judgment was given againſt the plaintiff, Bu//t, 120. | 
An exchange was made between two of ſo much French 
money, for ſo much Engliſh, in confideration whereof 
one promiſed the other to pay him ſo much. In aCtion 


upon this promiſe it was ruled, that the conſideration was 


good ; but, becauſe the promiſe was made after the ex- 
change was paſt and executed, the judgment was rever- 
ſed in the Exchequer Chamber, 2 Bul/t. 73. 

Gale reque/ted Clobery to deliver to J. S. boo l. worth 
of wine, which he delivered accordingly. Afterwards 
Gale promiſed Clobery, in conſideration that he at his re- 
queſt had delivered ſo much to J. S. that he would pay 
him if J. S. did not. F. $8. paid only 3oo /. and adjudg- 


__ ed by all the juſtices of England, that aCtion lies by C!. 


againſt G, Palm. 442. Cites it as the caſe of Gale v, 
Clobery, in error. | 

In afſump/it, by a ſervant, ſhe counted that having 
ſerved the defendant and his wife faithfully, he after his 
wife's death, in conſideration of the ſervice done to him and 


his wife, promiſed to pay her 13s. 44. It was objected, 


that the conſideration is not good, becauſe it is not al- 
ledged that ſhe at his requeſt ſerved him, and allo, that 
the promiſe was after the ſervice performed 3 but judg- 
ment was for the plaintiff, Hutt, 84. GE 

Aſſumpſit, &c. the plaintiff declared, that on ſuch a 
day, &c, he ſold ſo much barley to the defendant, part 
whereof he delivered immediately, and the reſt by agreement 
he was to deliver afterwards, and afterwards on the ſame 
day the defendant promiſed ta pay ſo much by ſuch a day. 


It was objected, that the promiſe was after the ſale, and 


ſo being made upon a conſideration executed, it is not 
good ; but per-cur, it is good enough, being made on the 
ſame day, and no diviſion ſhall be made thereof in this 
Caſe. Lat. 150. 

Caſe, for that in conſideration the father would ſurren- 
der a copyhold to the defendant, he promiſed to give to M. 
and S, his two daughters 201. apiece. M. alone brought 


_ adtion for 201, It was moved in arreſt of judgment, 


that the plaintiff had declared upon a joint promiſe 
which concerned both, and the action was brought by 
M4. alone, whereas S. ought to be joined ; but adjudged, 
that they had diſtin intereſts, and by conſequence the 
ation is well brought by one of them. Sty, 461. 

In afſumpſit the plaintiff declared, that whereas the 
plaintiff at his own charges had buried the defendant's 
child, the defendant promiſed to pay him his charges ; and 
though no requeſt was laid, judgment was given for the 
plaintiff. Raym. 260. . | 

In caſe the plaintiff counted, that for ſuch confederation 
(which was not executory, but) executed, the defendant 
aſſumed, &c. the defendant traverſed the conſideration exe- 
cated, Upon demurrer it was agreed per cur. that a con- 
fideration executed cannot be trayerſed ; and judgment 


88 
was given for the plaintiFf, none comine for h 
Jane. Rel; Rep, To, | hg "” (eſen. 
The count was for work and labour done for 1}, 1, 
dant, but did not jay that it was done at the defindan, 
requeſt, The plaintiff had judgment by nil 4. = 
upon error brought, this matter was aſſigned ; byt _ ” 
natur. 2 Barnard, Rep. in B. KR. pl. 55, FR 


5. Where aſſumfſit cannot be maintained, the conſuls 
ration being againſt law, | : 


As all conſiderations are deemed inſignificant and vg;1 
that are not of ſome benefit to the promiſor, or lot; a 
the promiſee ; ſo it they are wicked and ill in them. 
ſelves, or unlawfu], by being prohibited by ſome at of 
parliament, they are void ; therefore, if an officer, why 
by the duty of his office, is obliged to execute writh pro 
miſes, in conſideration of moncy paid him, to ſerve a 
certain proceſs, an afſump/it will not lie on this promiſe; 
for the receipt of the money was extortion, and the con. 
{ideration is unlawful.. 1 Kol, Abr. 16, 

So if an executor ſues execution by elegit, and B, 1 
ſtranger, as a friend to the executor, in conſideration 
that the ſheriff would forthwith execute the id elegit 
and of fix-pence to him by the ſheriff paid, promiſes bo 
pay him 60/, upon which the ſheriff executes the writ, 
yet no action lies, becauſe the conſideration is againk 
law; for the ſheriff ought to do his duty without re- 
ward, and this 60/. is no diſcharge of the feces due to the 
ſheriff, bcing given by a ftranger, and not exorcſed for 
them. 1 Kol. Abr. 16. | 

But if a man brings a capzas that he has againſt A, to 
the ſheriff, and prays him that he will make F, $, his 
ſpecial bailiff, and promiſes him that if he will make his 
ſpecial bailiff, that if A, eſcapes from the bailif, that he 
will bring no action for the eſcape 2gainſt him ; this is an 
aſſumpſit upon which an aCtion lies, if he brings any ac- 
tion againſt the ſheriff for the eſcape. 1 Ro. Abr, 16, 
1 Leon, 132. 3 Leon. 227, Cro, Eliz, 178, X 

So where the ſheriff takes goods in execution upon a 
feert facias, and a ſtranger promiſes the oflicer to pay him 
the debt in caſe he would reſtore them, - this is a lawful 
conſideration; for by the fieri facias, he may ſel] goods, 
and this in effect is doing no more. 1 Salk. 28. 

Aſſumpfit, &c. for that defendant being arre/led at tie 
plaintiff's ſuit, in conſideration that the plaintiff would 
permit him to go at large, and would give authority ta the 
bailiff to that purpoſe, he promiſed to appear at the return 
of the proceſs, or would give the plaintiff 10/, It was 
moved in arreſt of judgment, that the promiſe was volc, 
being contrary to the ſtatute of 23 H. 6. but Garwdy 
and Clench held it good, being made to the plaintiff, who 
had authority to diſpenſe with his appearance ; but it it 
had been made to the ſheriff himſelf, or any other to his 
uſe, it had been within the equity of the ſtatute, Cr2. 
E. 190. | 

Afumpfe, for that a precept was awarded to a bailiff t2 
attach the goods of Sv, and he attached him by tw9 quarters 
of corn, and delivered them to the plaintiff, 19 deliver them 
at the next court, and the defendaut aſſumed to ſave hin 
harmleſs, It was the opinion of the court, taat the con- 
fideration was void, and againſt law ; for attachimen: 
cannot be of corn out of ſacks, but if it might, it ought 
to be kept by the bailiff, and not delivered out of Þis 
hands. Cro. El. 230. | 

A. entered into @ bond of 200 1. to B. afterwards A, 
gave all her goods to R. for payment of her debts 3 the - 
fendant pretending, that the bond was read to R. 4s oy 
of 1001. only, promiſed to the plamiiff that if he, att 
two witneſſes, would depaſe before the mayor of L. that hi 
hond was read to the obligor as a bond conditioned for + an 
of 200 1. that he would pay the money. 'Fhe plaintiff, an 
two other perſons, did depoſe before the mayor 0! : 
accordingly. Adjudged, that it was a lawful oath, an 
a go0d conſideration. Cro. E. 409. = 

Afſumpſit, &c. for that B. being outlawed, after a judge 
ment againft him by the Plaintiff, the defendant, in he 
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f would forbear to proceed upon the | 
promiſed that if the ſaid B, did not 


ration the plainti 

; atum 
a m—_ he would.. After verdi | 
AP the conſideration was againſt law, becauſe the pro- 
ceſs was at the ſuit of the King; but; Gawdy, Fenner, 
and Yelverten held the conſideration good; for the pro- 
ceſs is at the ſuit of the party, as well as of the King; 
but Popham, # contra. Judgment for the plaintiff n/, 
&c. Cro. El. 909. ; _ 

If #. in conſideration of ſome benefit, promiſes not to 
ſet up, or follow the ſame trade with the plaintiff in ſuch 
a town, this is a good promiſe; but if the promiſe were 
not to ſet up, or follow the ſame trade in any part of the 
kinedom, it would be void. See 1 Rol. Abr. 16, 17. 

If 4. being a clerk promiſes B. in conſideration that 
B. will procure him to be rector of a donative church, 
with cure of ſouls, to pay 10/. to B. this is no good 
confideration to maintain an action ; for this is ſimony, 
and an offence againſt the laws of God and man, 1 Rol. 

br. 18. | 
x If A. levies a plaint in the court of Szeprney againſt B. 
upon which a precept is directed to C. the bailiff there, 
to attach the goods of B. and thereupon C. attaches cer- 
tain of the goods of B. and A. in conſideration that C, 
will deliver thoſe goods to him to deliver at the next 
court, aſſumes and promiſes to ſave C. harmleſs, &c. 
the conſideration is void, being againſt law; for the 
bailif ought not to deliver them to the plaintiff, C70, 
Eliz. 230. Sie. ds 

If A. being ſeifſed of lands in fee, enters into recognt- 
fance to B, and after makes a feoffment of thoſe lands to 
C. who, in conſideration that B. will affign to him the 
recogniſance, aſſumes and promiſes to pay him fo /. this 
is a good promiſe ; for the conſideration being to aſſign 
to the ter-tenant, it operates by way of diſcharge, and 
is clearly lawful; otherwiſe of an aſſignment to a ſtran- 
ger. Cro. Eliz. 551. 

If 4. brings B. to a conſmon inn, of which C. is 
hoſt, and affirms to C. that the hath arreſted B. by vir- 
tue of a commiſſion of rebellion, and in conſideration 
that C. will keep B, as a priſoner by the ſpace of one 
night, aſſumes and promiſes to ſave C. harmleſs, &c. if 
B. recovers againſt C, in an aCtion of falſe impriſon- 
ment, C, may have an action againſt 4. upon this pro- 
miſe; for though the conſideration, viz. the keeping of 
B. was unlawtul, yet becauſe it did not appear to C. 
y be fo, the promiſe to ſave him harmleſs was good. 

55. | | 

But if it appears, that the a& which is to be done is 
unlawful; as if 4. in conſideration that B. will beat C. 
promiſes to ſave C. harmlcſs, the conſideration is void, 
Hut. 5b. 

H. was in execution at the ſuit of D.——B. came to M. 
the gaoler, and promiſed him, that in conſideration he would 
permit A, to go at large, that H. ſhould pay the debt into 
curt by a certain day to ſatisfy D. and that he would ſave 
the gavler harmleſs. 1M. brought afſumpſit. But per tot. 
er, The promiſe is void, becaule the conſideration is 
againſt Jaw, Yelv. 197. | 

f an informer takes upon him to c-mpound contrary to 
the ſtatute of 18 El:z. 5. though it be prohibited, yet the 
promiſe is good; and rough he cannot withdraw the 
ſuit, yet he may forbear the proſecution ; per Montague, 
Ch. J. 2 Rel. Rep. 103. 

The plaintiff and cefendant were both ſuitors to the 
ſheriff of Middleſex, to obtain the office of under-fheriff for 
uch a year, The defendant, in conſideration the plaintiff” 
would defift his fut, promiſed the plaintiff that if he ob- 
famed the ſaid office, to pay to the plaintiff 2ol. for a 
gelding delivered by the plaintiff; all the court held the 
conlideration to be - good and valuable; and adjudged 
o hs Rang in C, B. and that judgment afficmed, 

* /* VIZ, 

, A, is in execution at the ſuit of B. and C. in con- 
| - "29700 that the gaoler will permit . to go at large, 
2 umes and promiſes to him that 4. ſhall pay the debt at 
- certain day, and that he the ſaid C. will ſave the gaoler 


harmleſs, the promiſe is void z becauſe the conſideration 
5 22anſt law, Yelv. 1 97» 
OL, I, | 


&, it was moved, 


| 


1434” 


If the father of /, wan indebted to B. and A. Sromileh 


| B. that if he will bring two witnefles before a juſlice of 


| 


peace, who upon their oaihs will depoſe, that the father _ 
of 4. was ſo indebted to B, that then he will pay it 3 if 
B. does produce his witneſſes, &c. he may have an zQtion 
upon this promiſe againſt 4, for the conſideration is not 
unlawful, nor the oath profane ; adjudged by two judges 
againſt Vaughan, who thought it was within the ſtatute 
againſt prophane ſwearing. 1 od. 166. Cre. Eliz, 
0% Dion Bo So the tas ie; | 
If 4. obtains a judgment againſt B. in the Marſhal's 
court, and afterwards, in conſideration of money in hand 
paid, aſſumes and promiſes to affign this judgment to C. 
this is a good promiſe; for it is lawful ſo to do, and the 
intent muſt be that ir Thall be aſſigned according to com- 
mon uſage, vz. by a letter of attorney, ſo that C. may 
take out execution in the name of A. which may be done 
without any maintenance. 1 Si4, 212, _ 
If I requeſt another to enter into B's land, and in my name 
to drive out the beaſts, and impound them, and promiſe to 
ſave him harmleſs, this is a good aſſump/it, and yet the aCt 
is tortious ; per Hobart, Hutton and Winch. Win. 49. . 
Aſſumpſit, for that the defendant having a ſci. fa. again/? 
the goods of J. L. and delivered it to the fperiff,, and affirm 
ed to the plaintiff that the cloth in the flop of C. LL. were 
the goods of J. L. and liable to this execution, and required 
the plaintiff to execute the writ, and zf he would ſeize the 
faid cloth, he promiſed, when required, to give bond to the 
ſheriff in any reaſonable ſum, 19 indemn'fy both him and the 
plaintiff for entering and ſeizing the ſaid goods, It was 
objected, that this promiſe was grounded upon a conſfi- 
deration very unlawful, (viz.) to ſave a man harmleſs for 
taking another man's goods in execution, But the court 
held the conſideration good, and that the defendant re- 
quiring the ſheriff to execute the writ, it was reaſonable 
he ſhould indemnify him; and a promiſe to give a bond 
in a reaſonable penalty, without mentioning any certain 
ſum, is good. Cro, F. 652. Se " 
Thete is a diverſiiy where one aflumes to do a 7hing 
unlawful, which cannot by any means be made Tawful, as 19 
kill a man, or to burn a houſe, &c, and where it is to 
do a thing unlawſu!, which in time may be made lawful ; 
as where it is to mike a feoffment of the land of a ſtran- 
ger,' or of an alien, or a ccrporation, &c. In thele caſcs 
he is bound to make them, and therefore at his peril 
muſt obtain lawful liberty to make them ; fer JPalter, 
Ch. B. Lz, Rep, Et | | Ny 
If A. obtains a judgment againſt B. and thereupon 
takes out an elegit, and delivers it to the under- ſheriff, 
who by virtue thereof ſeizes certain goods of B. and af- 
terwards the under-ſheriff, in confideration that A, wiil 
take out a new elegit, and deliver it to him, be promiſes 
to cauſe and procure the ſaid goods to be found by inqui- 
ſition, and to dejiver the ſame to ſuch perſon as 4, ſhall 
appoint, &c. this promiſe is againſt law, being to do a 
thing againſt the duty of his place, by which he is bound 
to return an indifferent jury; and though part of the 
promiſe was to do a lawful aCt, yet ſince that depended 
upon the other part, which was illegal, the whole is 
naught. 2 Tones 284, . PETE 
Aſſumpſit, &c. in which the plaintiff declared, that he 
is a baiiff, and having arre/ted J. S. on a warrant, the 
defendant promis'd, that in conſideration the plaintiff would 
permit the ſaid J. S. tobe in his houſe, he would deliver him 
to the plaintiff the next morning. It was moved in arreft 
of judgment, that the promiſe was againſt law, and 
void; for leaving a prifoner in another's houſe and 
cuſtody is an eſcape. But fer ar, They will not in- 
tend that the plaintiſſ was abſent from F. 8. and judg- 
ment for the plaintiff, 8:4. 132. | | 
An attorney being employed to take out execution on a re- 
cognizance againſt the defendant, he promiſed to pay him, 
Ec. the defendant demurred to the declaration, for that 
the conſideration is void, as arifing ex tt#rpi cauſa, it beitig 
contrary to his truſt, and oath of an attorney, to forbear ' 
where he is employed to ſue; but per cur, It ſhall be. 
intended the attorney had aiithority from his client to forbear, 
or to uſe fich means as he might think requiſite to get the 
debt, and to forbear generally, without ſaying how long, 
Gaze is 
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| houſe officer, and C. a merchant, plaintiff, what the 
_ cuſtom of goods imported did amount to, and what ſum 


| good conſideration ; and the acceptance of Jeſs than is 


. Hale Ch. ]. ſaying, that a long vacation coming on he ' 


out by the plaintift, promiſed the plaintiff, that in conſi- 


the firſt e/egit, without an inquiſition, was not good; ſo 


_ dant; 2dly, it is the duty of the ſheriff to return an in- 


 eattle out of pound, he promiſed to pay or ſave him harm- 


ws WE 
is good ; for it ſhall be taken to be a perpetual ſorbear- 


ance. Sid. 294. | 
A queſtion ariſing between . the defendant, a cuſtom- 


B. had paid; A. the defendant, in conſideration C. the 
plaintiff would pay to him 100 1, (which in truth was leſs 
than the cuſtom did amount unto) promeſed that i B. had 
paid no more, C. ſhould pay no more; and averr'd that B. 
had paid no more; yet the defendant had compiain'd to 
the commiſſioners, and the plaintiff was compell'd to pay 
more. After a verdi& for the plaintiff, it was objed7ed 
that here was no conſideration, for C, was compellable to 
pay what was due; and this agreement amounted to no more 
than to cheat the King, as B. had done. But per cur. Pay- 
ment of what is due, without any ſuit or trouble, is a 


due by the officer, and agreement that the merchant ſhall 

ay no more, is a good agreement between them ; for 
the officer ſhall anſwer to the King for the reſidue out of his 
ewwn pocket, Lev. 128. | 

| A bailiff had taken J. S. in execution by a ca. ſa, and 
the defendant, in conſideration he would permit J. S. to flay 
at the houſe of J. D. in H. till fuch a day, promis'd to ſave 
him harmleſs from all eſcapes. It was inſiſted, that the 


conſideration was illegal, becauſe 7. 8. was in execution; | 


and thereupon the court ftaid judgment on the fiſt, but 
on laſt day of the term gave judgment for the plaintift; 


would delay the judgment no longer, but directed that a 
writ of error be brought, if thought well of, 2 Lev. 17. 
C. an under-ſheriff having ſeized goods on an elegit, ſued 


deration he would, at C.'s requeſt, ſue out another elegit, to 
procure the goods to be found by inquiſition, and deliver them 
to any perſon to be appointed by the plaintiff. The court | 
held the promiſe not lawful; for, 1ſt, the ſeizure upon 


that this promiſe is to make good the tort of the defen- 


different jury, but this promiſe engages him contrary to 
the duty of his office; and tho? one part of the promiſe is | 
lawful, yet ſince that depended upon the other part, 
which was illegal, the whole is naught; and judgment 
for the defendant. 2 Jo. 24. on 

In conſideration the plaintiff woulddeliver the defendant's 


leſs; it was held, that this conſideration was not unlaw- 
ful, tho? the cattle were duly impounded, becauſe it was 
not a malum in ſe. 2 Show. 329. | 

Aſſumpſit, in conſideration the officer would reflore goods 
taken on a fi. fa, to pay the debt, is a gocd conſideration, 
1 Salk, 28, | Ol 


6. Pleadings, 


The plaintiff muſt ſet forth every thing eſſential to the 
2iſt of the action, with ſuch certainty, that it may appear 
to the court that there were ſufficient grounds for the 
aQtion ; for if any thing material be omitted, it cannot 
appear to the court whether the damages given by the 
jury were in proportion to the demand, or whether the 
party was at all intitled to a verdict. And therefore in 
an action upon the caſe, the plaintiff cannot declare 
quod cum the defendant was indebted to the plaintiff in | 
ſuch a ſum, and that the defendant, in conſideration 
thereof, ſuper ſe aſſumpſit, to pay, &c, without ſhewing | 
cauſe of the debt. 10 Co. 77. 

So, if in an a/ſſumpſit the plaintiff declares that, in con- 
ſideration guod procuravit- F. $., to ſurrender a meſſuage, 
&c. the defendant ſolveret to the plaintiff 101. the decla- 
ration is not good; for there is no promiſe laid, ſuper /e 
aſſumpſit, or agreavit being omitted ; and there is nothing | 
here that imports a promiſe oy contraft, x Sd, 246. 
| Caſe, for that one B, was indebted to him in 101. for 
work, &c. and died inteſtate, and that defendant adminiſtred, 
and that the defendant did promiſe, that if the plaintiff 
would forbear till Michaelmas he would pay him, and ſhews 
that he did forbear the debt, &sc. after verdiQt, it was 


| fendant, he would deliver as many quarters «f matt to J. S 
| to his uſe, as he would receive or have before 1/1 Auguf, the 


ABS: 
objected, that the conſideration was uncertain, becauf 
the plaintiff did not ſet forth what Phoitld be paid, "0 


whom, but generally, that the defendant would po % s 
and that the conſideration was that Parceret I + Hs, 
Sed nori allocatur ; for it ſhell be intended of the by 
which is the ſubjedFa materia; and that it was alledp 
generally, that he forbore, and did not ſhew hoy . X 
by Dodderidge J. iſſue ſhall not be taken whether he f , 
bore or not, but you ſha!l ſhzw how he ſued you, 2 Re 
RS. R | 

umplit was, that 7 con/ideration that t bo, 
daret diem fſolutionis, te p55 fas ſuper Far 
and becauſe he doth not ſay in fatto, that he hag Bs 
day, it was adjudged that no ſufficient conſideration wa 
alledged; but if the conſideration were guod cum andeding 
tus, &c, the ſame had been a good conliceration without 
any more; for that implies a conſideration in iiſelf 
Goab, 13. | | | ; 

The count was, that W. the defendant's brother, on bis 
death-bed calld the defendant, whom he made his ibid 
and deſired him to pay the plaintiff *s debt in two months tine 
and that in conſideration thereof he promiſed to as it, The 
court held that there was no conſideration (et forth : for |t 
is not ſaid, that in conſideration that W , made the difea« 
dant his executor, &c. 3 Leon. 129. LD 

Super ſe aſſumpſit on an inſimul computaſſet was leſt out, 
and a difference was endeavoured to be taken where the 
law raiſes the promiſe, and where it is a ſpecial promiſe; 
and that in the firſt it ſhould not be needful; but the 
court held it neceſſary in bothz for the law does not 
create a promiſe in any caſe in pleading, but vives ſuf. 
ficient evidence to a jury to find a promiſe, But in this 
action the law requires no greater certainty in the alle. 
gations, than the nature of the thing requires; therefore 
if a contract be made in general terms, the declaration 
may likewiſe be general; hence a quantum meruit fir di 
verſa veſiimenta & omnia alia materialia adinde ſ'eftautia, 
is good. 2 Keb. 97. 1 Sid. 306. | 

So if in an afſump/it the plaintiff declares that, in con» 
ſideration the plaintiff would find and provide for a fick 
man all ſuch neceſlaries as he ſhall want, the defendant 
aſſumed and promifed to pay, Ec, and avers that he had 
found him neceſſaries amounting to ſuch a ſum, gc. this 
is a good declaration, without ſhewing in particular 
what thoſe neceſſaries were; for that would make the 
record too prolix. 3 Bulft. 31. 

The count was, that in conſideration that guzdam pers 
domus, &c. was in decay, and the plaintiff would repair the 
ſame, defendant promiſed ta pay, &c. and declar'd, that ear- 
dem partem domus predie reparavit; it was moved, that 
guedam pars domus was too general in the count, and that 
he ought to have ſhew'd ipecially what part in certain, 
as hall, chamber, &c. /ed non alloacatur. 2 Leon. 53. | 

Aflumpſit, in con/ideration that at the requeſt of the dt 


defendant promis'd to pay tales denariorum ſummas, &* 
before the ſaid 1/1 day of Auguſt, and alledges he delivered 
fo many quarters, each of ſuch value; tho” he doth not pro- 
miſe any ſum certain, but tales denariorum ſummas, withe 
out ſaying what, yet it was he'd good; for per Wray, 
when the plaintiff fhews the value of every quarter, 8 8 
intended he ſhall pay according to the rate; and judg- 
ment for the plaincif Cro. El. 149. La 

Aſſumpſit, for that in confideration he by his ſervant has 
delivered to the defendant two bills of 300 French crown 
ameunting to 80 |, to be received at Roan in Normandy ts 
his uſe, the defendant promiſed to pay him ©1 1. it was moved 
that there is no conſideration ; for it appeareth nt how 
he fhall recover them, if he be denied payment, nor that they 
were bills made to the plaintiff, nor what benefit he may 
have by them; but adjudged in C. B. to be a good confi- 
deration, and well alledg'd ; and the court of B. &. held 
ſo too; ſed adjornatur, Cro, Eliz. 155. 

If in an indebitatus aſſumpſit, the plaintiff declares that 
the defendant was indebted to the plaintiff in 104. for the 
feeding and agiſtment of beaſts, and for wheat, & alus 
mercimoniis per predic? the defendant habir” & rec! v 
this is a good declaration ; for though it be not ſficiert 


© to fay 


5» Io 


that he was indebted geherally, becauſe that may 
for rent upon leaſes or debts upon ſpecialties, yet this 

be * ain enough 3 for as well the wares and merchan- 
Ft the paſturing and wheat, are perſonal things, for 
F pick an aſſump/it may be brou ht. | Hob. Jo 

S) in an afſump/it the plainti declares pro opere & la- 
bore generallys without ſetting forth what ſort or manner 
| 48.04 or labour it was 3 and though it was objected 
Hat t ſhou!d be ſet forth particularly, ſo that it may ap- 
r to the court to be lawful work, yet the court held it 

wel enough; and that the only reaſon why the plaintiff 
- obliged *o ſhew wherein the defendant is indebted is, 
p fe it may appear to the court that it 1s not a debt on re- 
cord or ſpecialty, but only upon ſimple contraCt ; and 
any general words, by which that may be made to ap- 
pzar, are ſufficient, Carth. 276. 
' If in an aſſumpſit the plaintiff declares, that whereas 
the defendant had received 24. /. of ſeveral perſons, to the 
iſe of the plaintiff, in conſideration thereof the defendant 
43d afſlume and promiſe to pay, &c, this is 2 good decla- 
ation, without ſhewing of what perſons in particular he 
rece.ved the money, becauſe the conſideration is execut- 
ed, and not trave ſable, Moor B54. : 

 Aſſumpſit. The plaintiff declares, that in conſideration 
the defendant ſhould enjoy ſuch goods, &fc. he would pay the 
garty 25 /. the jury upon nou aſſumpſit found, that he pro- 
miſed to pay, if he enjoyed [uch goods, oc. and it was 
2djudged for the defendant, becauſe the plaintiff declared 


of an abſolute promiſe, and the jury found a conditional pro- | 


miſe, Cro. Eliz. 149- | 

The count was, that in conſideration the plaintiff 
reſpeAnaret the defendant pro ſolutione debiti predittti per 
ſpatium unius ſeptimane tunc proxime ſequentts, to pay the 
debt to the ſaid plaintiff modo ſequentt, viz. one motety with- 
in one week after, and the other moiety at the end of the ſaid 
week, and counts that he did forbear by the ſpace of a 
week, It was objected that the conſideration was not 
ſufficient, without ſaying that be had forborn for a week 
next following, as laid in the count. Sed non allocatur ; for 
it ſhall be intended. It was alfo objected, that the decla- 
ration is repugnant, by ſetting forth that the conſideration 
was the forbearing for @ week, and that he promiſed to pay 
within a week. Sed non allocatur; for the week in the 
oſſumpſit ſhall be conſtrued to be the week after the week 
in the conſideration. 2 Leon. 112. | 

Aſſumpſit, for that the defendant was poſſeſſed of divers 
goods of the plaintiff's, and m conſideration the plaintiff 
would forbear the goods, the defendant promiſed to deliver 
them within fix months, It was ſaid, there was no con- 
liderationz for he does not ſhew what goods they were, and 
ſo uncertain ; but per cur. There needs not any certainty 
to be ſhewn of them; for he is not to recaver the goods 
in ſpecie, but damages for them; and adjudged for the 
plaintiff, Cro, El, 387. | 
Tin an afſumpſtt the plaintiff declares, quod cum there 
were ſeveral zeckonings and accounts between the plain- 
Ut and defendant ; and at ſuch a day, &s. in/imul compu- 
faverunt for all debts, reckonings and demands; and the 
defendant upon the ſaid account was found to be in arrear 
the ſum of 201. in conſideration whereof the defendant 
promiſed to pay, &c. this is a good declaration, without 

wing it was pro mercimonits, or otherwiſe, wherefore 
he ſhould have an account; for an account may be for 
divers cauſes, and ſeveral matters and things may be in- 


cluded and comprized therein, which gr pede computs are | 


reduced to a ſum certain, and thereupon being indebted 
to the plaintiff, it is ſufficient to ground an aCtion, Cyo. 
Car, 116. 
Ifin a quantum meruit for meat, &c. the plaintiff de- 
Fakes upon a promiſe, to pay ſo much quantum rationabi- 
fer valerent, this is a good decharation, though general ; 
yg. objeRed that it ought to have been valebant. 
« 190, | 
F. 8. was indebted to T, the plaintiff in 100). and i 
y og that T', would abate 1o1. of the debt, and 
ya ear the gol, reſidue. till Michaelmas, the defendant 
ps an to pay the go 1. then, if J. S. did not ; and alledg'd 
© had abated the 20. and forbore the 96 /. till Mj- 


4 
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chaelmas, Tt was demurr'd, bectuſe he did not eto how 
he abated him the rol. ſo as the court might take _—_— 
whether it was a ſufficient diſcharge; ind of that opinion 
was the whole court. Cro. El. 477. | | 

In conſideration the plaintiff” would relinquiſh ſuch s 
ſuit, the defendant promiſed, &c, after judgment for the 
plaintiff, it was aſfign'd for error, that the plaintiff ought 
to have averr'd that the ation, which he tvas to diſchargt, 
was attionable, which not beitig done, was held to be er- 
ror, and the judgment reyers'd in the Exchequer-Cham- 
ber. Cre. El, g61. 

Aſſumpſit, in confideration he would permit the defendant 
to enjoy ſuch lands for a year, he promiſed to give the plaintiff 
101. for that year z and alledges in fact that the defendant 
= it by his permiſſion; but becauſe it was not ſhewed 
what right or title he had to the land to litenſe the defendant 
to enjoy it, it was holden theze was no good conſide- 
ration or cauſe of ation. Cro, El; pl. 28, | 

Aſſampſit againſt an executor, for that his teflator wat 
indebted 33 |. to the plaintiff, and in conſideration the plain- 
tiff would forbear to ſue him till he the defendant ſhould get 
execution upon ſuch a judgnient, be Sremiſe td pay the me- 
ney vpon requeſi; It was objeRed, that it did not appear 
the teflator was indebted, of that the defendant bad aſſets ; 
but adjudged that the ation is grounded upon the pro- 
miſe of the defendant; and it ſhall be ititended that he 
was indebted, otherwiſe the executor would not promiſe; 
Cro. F. 593. — | | 

If in an afumpfi the plaintiff declares, that the defen- 
dant in conſideration of; &c. inter alia, did aſſume to pay; 
&c. that js no good declaration; becauſe he ought to ſer 
forth the whole promiſe which is ihtires Allen g. 

If in an afſumpfit the plaintiff declares, that in conſide- 
ration the plaintiff had promiſed to deliver a cow to the 
uſe of the defendant, the defendant did affume and pro- 
miſe, &c. this is a good deClaration, without any aver- 


= 


for promiſe. Hob. 88. 


The defendant promiſed to give the plaintiff 461. to cure 
him of the pox ; however, he promiſed to give him 10. for 
his endeavour to cure him; and in an aQtion brought for 


him, but alledged no place where ; upon a traverſe to the 
endeavour, and ifſue join'd, the plaintiff had a verdia; 
but the judgment was arreſted, 2 Rol. Rep. 312. 

The plaintiff declared upon a promiſe t9 pay him ſuch 
fees as ſhould be due to him as his attorney in the proſecuting 
a ſuit for him in C. B. and ſuch money as he ſhould lay 
out in ſoliciting a ſuit for him in Chancery z upon zo 
aſſump/ſit pleaded, the plaintiff had a verdiQt ; and upon 
error brought, the error affigned was, that the plaintiff 
did not ſhew particularly what ſums of money he had laid 
out for the defendant, nor to whom paid, But adjudged, 


| that it was not neceſlary ſo to do; and that if he ſhould 


bring any other aQtion for his fees, or money laid out, 
the defendant might plead this recovery in bar. Sty. 428. 


to have of the other 200/. The count was, whereas the 


had promiſed to perform on his; this was adjudged to be 
good, and ſufficiently certain» Hard. 103. . 

In conſideration the plaintiff would forbear to take his 
courſe for the monies, the defendant promiſed that he woula 
pay-them ; it was objeCted, that the words are uncertain, 
and: that he ſhould have ſaid (his courſe in law), and not 
generally (his courſe). But Roll Ch. J. held the conſi- 
deration certainly enough ſet forth, tho' the Latin be not 
very mo ; and judgment for the plaintiff, n//, &c. 
Sty. 204. | | 

"if mg quantum metuit for medicines, the defendant 

pleads, that he had paid the plaintiff tot & tantas denari- 
orum ſummas, as the ſaid medicines were worth, without 
ſhewing what ſum in certain he hath paid; this is no good 
plea. March 77. | 

If in an afſump/it the plaintiff declares, that the defen- 
dant did aſſume and promiſe to pay to the plaintiff ſo much 
money, and alſo to carry away certain wood before ſuch 
a day ; the defendant as to the money cannot plead _ 


ment of the delivery of the cow, becauſe there is promiſe 


this 10 /. the plaintiff ſet forth that he endeavoured to cure 


A. and B. agreed to run a horſe-race, and the winner 


plaintiff had promiſed to perform on his part, the defendant 
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be paid it, and as to the carriage of the wood no afſump- 


/i;, .for the promiſe being intire cannot be apportioned, 
Aarch 190. . 


.  Aſunp/it, for that the plaintiff and H. were bargaining 
for @ horſe, and the defendant promiſed, that if they agreed 
en tre price he would pay the money, and that he agreed for 
{o much, but the detendant did not pay it z it was affign'd 
tor erior, that here was no conſideration ; for 'tis not that 
he ſhould ſell or deliver the horſe, ſo the plaintiff hath 
no. loſs, nor the defendaiit any benefit ; but.judgment af- 
hrm'd ; for it ſhall be intended after a verdift, that upon 
this promiſe the horſe was dellvered; and that the promiſe 
was the inducement thereto. 1 Lev. 103. 

If the plaintiff declares upon an zndebitatus aſſumpſit, 
and upon a guantum merut, and the defendant pleads, 
that after the faid ſeveral promiſes made, and before the 
action brought, the plaintiff and defendant came to an 
account concerning divers ſums of money, and that the 
detendant was found in :arrear to the plaintiff 3o/. and 


thereupon, in conſideration that the defendant promiſed 


to pay the ſaid 3o/. the plaintiff likewiſe promiſed to re- 
leafe and acquit the defendant of all demands, this is a 
zocd piea; for by the account the firſt contraCt is merged, 
2 47d. 4.3, 44: SI OAT: 

The detendant cannot plead that Ire revoked his pro- 
mite ; as if 4, is in execution at the ſuit of B; and 7.8. 
c&ciires B, to Jet him go at large, and that he will ſatisfy 
him z to which B, agrees; though 7. 'S. before any thing 
1: done in purſuance of this promiſe and agreement, comes 
ro B., and tells him, that he revokes his promiſe, and 
that he will not ftand to it; yet ſuch revocation cannot 
be pleaded in bar to the aCtion. 1x Rol, Abr, 32, 

In afjump/it the plaintiff declared, that in conſideration 
that he had done the defendant multum & gratiſſimum ſer- 
vitium, he promiſed to pay the plaintiff 10/7. and alſo in 
conſideration that he had done him multa beneficia, he 
prom1s'd, &c, it was moved in arreſt of judgment, that 
neither of theſe conſiderations were ſufficient, eſpecially 
the laſt, becauſe there ought to have been ſome ſervice par-= 
ticularly expreſd; and the court for that .reafon held it 


merely void, and judgment guod querens nil captat, &c, 
Vent, 27. 


If in an afſumpſit the plaintiff declares, that in conſi- 


deration the plaintiff would folicit a bufineſs for the de- 
fendant, which he had with F. 8. & finem adinde poneret, 
the defendant Cid allume, &c, and that he had tolicited 
and employed much care and pains, &c. but before he 
could finem inde ponere, the defendant countermanded 
him, the action lies z though it was objected, that ſuch 
employment is always countermandable and if the plain- 


tit had beitowed pains, and in part done the thing before 


the countermand, he might have had a guantum meruit 
for what he bad done, but not an aj/zmpy/tt for the whole ; 


yet it was relvlved by the cout, thaf if after part done | 


the detendant counteimands tt, the plaintiff ſhall have 
an 2Ction for the whole, and upon the trial the jury ought 
to give as much in damages as the buſineſs done deſerves, 
3 Lcv. 244+ | 

If A. being poilcfled of a horſe and lends him to B. and 
B. aſiumes and promiſes to re-deliver the horſe to A. b 
a Jay, before which day the true owner of the horſe con- 
ra Vountatem takes him from PB, this matter, by reaſon 
of the nreczdent property, is gua/? an eviction of the horſe 
from tae poſletlion of &. and ſhall diſcharge B. of his 
p:omiſe, Yelve 22, 

Aitſumpfit, for that the defendant promiſed to give him 
ſo much pro opere ſus fatlo; it was moved in arreſt of 


judgment, that here is nothing to found an afſump/it | 


upon; for (opus fafum) may be any neighbourly kind- 
nels, and fo the declaration too general ; but adjudged, 
that 'zzs the ſame as pro labore ſuo, which hath been held 
good, and being after a verdi, it ſhall be intended that 
fuch labour as implied a conſideration was given in evidence. 
Sid. 425. 

ln alien againſl an heir on the bond of his anceſtor, ſet- 
ting forth that the defendant, in conſideration the plaintiff 
would forbear to ſue for ſuch a time, promiſed to pay him ; 
the plaintiff ought to ſhew that the anceſtor was bound, or 
vtherwiſe he cannot have judgment; and it ſhall not be 
intended after verdict, Vent, 159. | 
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_ own, and intending to remove them, the defendant, in gy. 


fideration that the plaintiff would ſuffer them to contin 
there, promiſed to ſee them forth-coming, and not imhe. 


\ hear apparent and his family in a houſe in his life-time, 


regis habent, vel manu wel brevi, &c. Dui fi nimis confi- 


' quod Richardus S, Valentio cepit et captum tenuit, qui Ri- 


foe 98. 


AS 8 
Caſe, &c. for that the plaintiff pretended a tits tera 
tain goods in the poſſeſſion of S. P. and claimed them th, j;, 


Ziled, &c. it was objected, that here was no good confi. 
deration, becauſe the plaintiff did not ſet forth any property 
in the goods, but only that he pretended to, and claimeg 
them as his own. Sed non allxcatur ; for after a yergiq 
it ſhall be intended that he proved that they were his 
own. PVent. 211. | 

Aſſumption, The day of the death of a ſaint; calle 
quia ejus anima in celum aſlumitur. Du Freſne, 


Tandem clara dies, regine aſſumptio celis, 
Regi parentis adeſt, —— 


Afurance of lands, Is where lands or tenements are 
conveyed by deed: And there is an afſurance of ſhips, 
goods and merchandize, &c. Stat, 6 Geo. 1, See I 
ſurance. 


 Aﬀer, and homo aſfer, A man that is reſident, 
Britton 151. 1 9p | 

Aſtrarius haeres, (from 2/re, the hearth of a chim- 
ney) Is where the anceſtor by conveyance, hath ſet his 


Dicitur ille cut anteceſſor in vita ſua per chartam haredita« | 
tern reſtituit, 1 Inſt. 8, | 
Aftzthilthe, or Afttrahilfthef, Is a Saxon word, and 


denotes, ſay the laws of St, Edward, c. 30. Hi qui pacem 


dens in pace quam habet, per ſuperbiam alicu forisfecerit, 
damnum reſlauret et iterim tantundem guod Angli vacant 
aſtrihiithet, See Hoveden, p. bob. Cowell, 

Afſtrum, A houſe or place of habitation, from aftre, 
which Spelman renders the hearth of a chimney.— 
Praceptum fuit vicecom: quod replegiet corpus Willielmi ]. 


chardus venit et advocat captionem ut de villans ſo, et quod 
cepit ipſum in aſtro ſuo in quo natus ſuit, &c, Placit, 
Fiillar. 18 Ed. 1. Villanis autem in veteribus aftris ſus 
commorantibus non competit hujuſmadi remedium, Fleta, 
lib. 2, c. 2. paragr. 8. de nativis, - | 

Ategar, A ſort of weapon among the Savers. Fir, 
Wigurn. jub. an. 1040, and from him Hoveden ſub ecarm 
anno.——{n manu ſimiſtra clipeum, cujus umbo clavigue 
erant deaurati, in dextra lanceam, que lingua Anglorum 
ategar appellatur, It ſeems to have been a hand-dart from 
the Sax. ateon, to fling or throw, and gar, a Wcapole 
Spelman. | 

Ath, Atha, Athe, An oath. Spelman. | 

Athes, Adaa, A power or privilege of exacting an 
adminiſtring an oath, in- ſome caſes of property and 
ri2ht ; from the Saxon ath, juramentum, oath, It 1s men- 
tioned among the privileges granted by Hen. 2. to _ 
monks of Glaflonbury, Cartular, Abbat. Glajion. Md. 


J9. 14, 37- on 

Athetſwan, An hoggard, or one who looks alc! 
hogs. _ SE” 

Atia, Sec Odio cf atia, 


Attlia, Vtenfils or country implements : Remaneant 
duo equi careftarii cum caredta e triginta ſex baves cum 
quatuor carucis et atiliis. Cowell, - | | 

At large, 4d /argum. See Uerdict af large. Lit, 
'Co vouch at large. O. N. B. fo. 108. To 
make title at large. Kitchen, fo. 68, Sce Dat. 

Atrebaltt, Brrk/hire. _ 

Atrium, Signifies a court before a houſe, and ſome 
times a church-yard. Cowell, Spelman. _ 

Attach, ( Atachare, from the Fr. attacher ) Sign! " 
to take or apprehend by commandment, of a writ or pv 
cept. Cowell, Lambard in his Eirenarch. lib, Is Go Me 
maketh this difference between an arreſt and an veg 
ment ; that an arreſt proteedeth out of lower courts v/ 


» ; HYC® 
precept, and an attachment out of higher courts ” pe 
cept or writ; and that a precept to arreſt hath thele et 
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duci factas, &t., and a writ of attachment 
theſe words, pracipimus tibi quod attachies talem, et habeas 
pum coram nobls, &c. whereby it appeareth, that he who 
arreſteth, carrieth the party arreſted to another higher 
perſon to be diſpoſed of forthwith, and he that attacheth, 
keepeth the party attached, and prefenteth him in court 
at the day aſſigned in the attachment, Cowell, 


Attachiamenta bonozum, A diſtreſs taken upon 
nods or chattels, where a man is ſued for a perſonal 
«fate or debt, by the legal attachzators or bailiffs, as ſecu- 
rity to anfwer an aRion, It was a privilege granted to the 
abbot and convent of C/-ney, to have the attachments of 
the goods of their tenants quit-claimed or releaſed, &c, 
Km, Paroch. Arntiz. þ. 196. 
attachiamenta de ſpins cf boſco, The privilege 
eranted to the oihcers of a foreſt to take to their own 
uſe, thorns, bruſh, and wind-fall, witiun ſuch precincts 
or liberties commi.ted to their charge. So John Fitz 
Nygel, foreſter of Bermwood, A. D. 1230. -Debet ha- 
bere feedum in boſco domint regis; videlicet attachiamentum 
de ſpinis, de bolco ſus, et de bolco gut vento projiituttur, 
Paroch. Antiq. P. 209. 
Attachment, (from attach) Is a proceſs that iſſues at 


mal words, 


the diſcretion of the judges of a court of record, againſt. 


a perſon for ſome contempt, for which he is to be com- 
mitted, and may be awarded by them upon a bare ſug- 
geſtion, or on their own knowledge, without any appeal, 
indiament or information; for though by the ſtatute of 
Magna Charta, none are to be impriſoned /me judicio pa- 
rium vel per legem terre; yet this ſummary method of 
proceeding being abſolutely neceſiary to the furtherance 
and execution of juſtice, ſezms to have been long prac- 
tis'd, and is certainty vow eſtabliſhed as part of the law 
of the land, Lamb. Eiren, lib, I. c. 16. 1 New Abr. 
180, See //eft. 2. c. 3. 


1. In what caſes an attachment is to be grantcd, 


2. Proceeding upon an attachment, 


I. In what coſes an attachment is to be granted, 


All courts of record have a diſcretionary power over | 


their own officers, and are to ſec. that no abuſes be com- 
mitzed by them, which raay bring diſgrace on the courts 
themielves; therefore if a ſheriff or other officer ſhall 
be guilty of a corrupt practice in not ſerving a writ; as 
i he ieiule to do it, unleſs paid an unreaſonable gratuity 
from the plaintiff, or receive a bribe from the detendant, 
or give him notice to remove his perſon or effects, in or- 
der to prevent the ſervice of any writ z the court which 
awarucd it may puniſh ſuch offences in ſuch manner as 
ſhall {cera proper by attachment, Dyer 218. 2 Haws#, 
fs 44 142. 

But it there be no palpable corruption, nor extraordi- 
nary circumſtance of wilful negligence or obſtinacy, the 
Judgment whereof is to be lett to the diſcretion of the 
court; it ſeems not uſual to proceed in this manner, but 
to leave the party to his ordinary remedy againſt the 
ſheriff, either by ation, or by rules to return the writ, 
or by an alias and pluries, which if he have no excuſe 
or not executing, an attachment goes of courſe. Hob. 
62, 264. Noy101. FN. B. 38. Finch237. 5 Med. 
_ 314, 315, , | 

Ailo theriffs and other officers are liable to an attach- 
ment for an oppreflive or illegal practice in the execution 
of a writ; as uſing needleſs force, violence or terror, 
ating perſons under an arreſt baſely and inhumanly, 
extorting money from them, &c. or making an arreſt 
rw due authority, or by colour of a blank warrant, 
wg up without the privity or ſubſequent agreement of 

& Merit, 11x Hen, 6, 42. Noy 101. Adoor 7750. 
2 Ril. Abr, 278. | 
: Gon attachment is grantable for a corrupt practice, 
levied ae, a writ eftectually ; as if a ſherift, having 

ebt on an execution, imbezils the money. 

2 Hawk, P.C. x 43. | 
Eb: raging attachment is grantable in diſcretion for a falſe 
4 Writ, but this is not uſnally done without ſome 


. . 
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| viſible corruption, or extraordinary circumſtances of ma- 
lice, hardſhip, or oppreſſion. 2 Hawk. P.C. 143. 

Attornies are liable to an attachment, and have been 
puniſhed in this manner in numberleſs inſtances; as for 
prolecuting or defending a ſuit without direCtions from 
the party; for baſe and unfair dealings towards their cli- 
ents in the way of buſineſs; as for protraCting ſuits by 
little ſhifts, demanding money for buſineſs never done, 
detaining their clients writings, or their money recovered 
and received by them; for barely attempting to forge a 
writ, or other matter of regord, for giving direCtions to a 
ſher:ff what perſons they ſhall return on a panel, or for 
endeavouring to impoſe on the court, &c, 2 Hawk. P, C. 
144 145. 

Alſo all other officers of courts of record are in like 
manner puniſhable for diſobeying the commands of ſuch 
courts, or for executing them oppreflively, or otherwiſe 
mildemcaning themtelves in their offices, See 2 Hawk; 
P,- C145» | | 

Gaolers are purMhable in this ſuinmary way, for groſs 
miſbehayiours in their offices, by the courts to which they 


| more immediately belong; alſo by diſobeying a habeas 


corpus iſſuing out of a court which-has authority to award 
it, and by the court of King's Bench, for uſing priſoners 
barbarouſly and inhumanly. 2 Hawk. P, C. 151. _ 

A judgment-creditor brought a ſci. fa. againſt the prin- 
cipal, after the death of the bazl, who had paid the debt, 
and had a releaſe and ſatisfaftion acknowledged ; adjudg- 
ed, that theſe proccedings were undue, and in contempt 
of the court, and therefore an attachment was granted 
againſt the creditor. 2 Bu//?, 68, | | 

In debt upon a ſingle bill, the defendant pleaded pay- 
ment, upon which they were at iſiue, and a verdict and 
Judgment for the plaintiff; afterwards the defendant 
brought an audita querelaz 2nd upon an averment of pay- 
ment of the money, he was bailed out of exccution; but 
upon a motion to the court by the judgment-creditor ic 
was adjudged, that this «ud:za guerela would not lie, be- 
cauſe the defendant was bailed ct of court; and there= 
fore he was taken in execution again by a rule of court, 
and an attachment was granted againſt the attornies who 
proſecuted the audiia gqrerela, and got the defendant 
bailed. 1 Bulft, 140. | | 

In ejeQment to be tried at the bar, the defendant 
pleaded infancy on purpoſe to put off the trial; but it was 
found by proof on oath, and by ſearching the regitter, that 
tne party was thirty-f11x years old, and thereupon an at= 
tachment was granted againſt him. 2 Bull. 67. 

'The plaintiff had a verdict, but before the judgment 
was entered, he arreſted the defendant, for no other 
cauſe, but that he might have him in cuſtody when the 
judgment was entered; and this appearing to the court 
by affidavit, there was an attachment granted againſt him; 
Styl? 211, | 

The plaintiff arrcſted the defendant by proceſs out of 
the court of King's Bench, dire&ted to the ſheriff of 
Ililts, and, carried him ro /arlborough, where he arreſt- 
ed him again by a /erjcant of that town, by proceſs out of _ 
the corporation court, and proceeded againſt him in that 
court, and not upon the /atitat, upon which he was firſt 
arreſted; adjudged, that this was a contempt of the 
court, and thereupon an attachment was granted againſt 
him, and an habeas corpus cum cauſa to bring up the de- 
fendant, Style 229, xj 

T he court of King's Bench, as it has a ſuperintendancy 
over all inferior courts, may grant an attachment againſt 
the judges of ſuch courts, for oppreſſive, unjuſt, or irre- 
ular praQtice, contrary to the obvious rules of natural 
juſtice; as for denying a defendant a copy of the decla- 
ration, or going on to trial without giving him notice, 
or time to make his defence, or for compelling him to 
give exorbitant bail, or for taking unreaſonable diſtreſles, 
or for taking money for vitious pleading, for proceeding 
after a prohibition, certiorari, &c. 1 Salk. 210. 1 Keb, 
484. Palm. 564. 6 Med. go. | fe 

An attachment is the proper remedy for diſobedience 
of the rules of court; as of thoſe made in <jectment, 
arbitrament, &c, $0 where a defendant in account, be- 
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AT: 
ing adjudged to account before the auditors, refuſes to do 
it, unleſs they will allow matter diſallowed by the court 
before, or where one refuſes to pay coſts taxed by the 
maſter, whoſe taxation the law looks upon as a taxation 
by the court, 1 Mod. 21. +1 Salk. 71. un 

But an attachment is not uſually granted for diſobe- 
dience of a rule of n/i privs, unleſs it be firſt made a rule 
of court ; nor for diſobedience of a rule made by a judge 
at his chamber, unleſs it be entered ; nor for diſobedience 
of any rule without perſonal ſervice. 1 Salk, 84. 

Alſo an attachment is proper for abuſes of the proceſs 
of the court; as for ſuing out execution where there is no 
judgment, bringing an appeal for the death of one known 
to be alive, making uſe of the proceſs of a ſuperior court, 
as a ſtale to bring a defendant within the juriſdiction of 
an inferior court, and then dropping it, uſing ſuch pro- 
ceſs-in a vexatious, oppreſſive, or unjuſt manner, with - 
out colour of ſerving any other end by it, 2 Hawk, P, 
C. 154. Eg 

An attachment was granted againſt an attorney, who 
was a mayor of Newbury, for iſſuing out an execution 
upon a judgment obtained in the corporation-court, after 
@ writ of error delivered to him, and allowed ; but he 
proving, that he was informed by counſel, that the re- 
cord was not well removed by reaſon of a defect in the 
writ of error, he was diſcharged. Style 321. 

A juſtice of peace proceeded upon an indictment of for- 
Cible entry, after a certrorar: delivered, and fined the 
party; the rule was, that he ſhould be examined upon 
interrogatories, and return the certorarz, and reſtore the 
fine. Style 395. _ = | 

A witneſs who attended the court in a cauſe there to be 
tried, was arreſted, whereupon a ſuperſedeas was granted 

_ to diſcharge him, and an attachment againſt the perſon 
who arreſted him, Style 395. 

Attachment againſt the defendant upon affidavit made, 
that he, being ſerved with a rule of court, to ſhew cauſe 
why an information ſhould not be filed againſt him, ſaid, 
he did not care a fart for the rule of court, though it was 
inſiſted for him, that he ſhould have a rule to ſhew cauſe 
why the attachment ſhould not be granted ; but it was 


held, that he ſhall anſwer in cuſtody, for it is to no pur- | 


poſe to ſerve him with one rule .who had deſpiſed the 
firſt, ſo he was brought in, and bound in a recognizance 
to anſwer interrogatories. I Salk, 84. 

Upon an affidavit made, that the defendant had com- 
mitted waſte, a writ of eſtrepement was directed to the 
ſheriff, and executed; the court was moved for an at- 
tachment, but it was not granted, becauſe it appeared 
that waſte was done upon affidavit, which was only the 
opinion of him who made it, when it ſhould have ap- 
peared, either. by pleading, or upon the return of the ſhe- 
riff, Winch. 1c. | : 

The plaintift was by rule of court of B, R. put into 
poſſeſſion of certain lands ; the defendant, in contempt 
of the rule, diſturbed him in the poſleſſion ; and upon a 


motion for an attachment it was denied, becauſe it ap- 


peared, that the plaintiff was only di/7urbed, and not put 
out of poſſeflion, nor his cattle drove off the land, 
Stfle 2979... © | | 

Upon a motion for an attachment, for that the de- 
fendant had put one out of poſſeflion, who was put in 


| by virtue of an habere facias poſſeſſionem; it was denied, 


becauſe it was inſiſted on by the defendant, that he came 
in Le an elder judgment, and an extent upon it, Sty/z 
318, 
An attachment will not lie againſt a corporation, but 
if it is granted ni/i cauſa, and afterwards the corporation 
Will not reſtore a member, in ſuch caſe the court will 
grant reſtitution. Raym. 152, | 

Libel in the ſpiritual court for tithes in the year 1610, 
to which the defendant pleaded a modus, and thereupon a 
prohibition was granted, and afterwards the ſame perſon 
libelled for tithes in the year 2611; adjudged, that if the 
libel had been for the ſame tithes after the prohibition 
granted, in ſuch caſe an attachment ſhould be againſt 
him for his contempt, or the defendant might have a ſpe- 
cial aCtion on the caſe, 2 Bulft, 289. 


_ 


| 


If he fully anſwer them, he ſhall be diſcharped as to 
attachment, and the proſecutor ſhall be left tg proceed 
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2. Proceeding upon an attachment. 


| Attachments are uſually granted on a ryle © g, 

cauſe, unleſs the offence complained of be of x wi 
nature, and poſitively ſworn to; in which Jaſ 
party is ordered to attend, which he mult dg jn 
as muſt every one againſt whom an attach 
granted ; and if he ſhall appear to be apparently puilty 

the court in diſcretion, on conſideration of the nature Þ 
the crime, and other circumſtances, will either conn 

him immediately, in order to anſwer interrogatories 
be exhibited againſt him, concerning the contempt ily 
plained of, or will ſuffer him to enter into recognizance 
to anſwer ſuch interrogatories z which if they be notex. 


Magrant 
Cale the 
perſon, 
ment 1z 


| hibited within four days, the party ry moye to have 
| the recognizance diſcharged ; otherwiſe he muſt anſwer 


them, tho” exhibited after the four days ; but in all cales, 


the 


againſt him for the perjury, if he thinks fit; but if he 
deny part of the contempts only, and confeſs other'pat 
he ſhall not be diſcharged as to thoſe denied, but the 


| truth of them ſhall be examined, and ſuch puniſhment 
inflicted as from the whole ſhall appear reaſonable; and 
If his anſwer be evaſive as to any material part, he ſhall 
| be puniſhed in the ſame manner as if he had confeſſed it, 


\ 2 Hawk, P. C. 141. 1 Salk, 84. 6 Med, 73+ 2 Jos 


178. 

Attachment foreign, is in attachment of the Coods of 
foreigners, ſound in ſome liberty, to ſatisfy thcir creditors 
within ſuchliberty. Carth. Rep. 66, And by the cuſtom 
| of ſome places, as London, &c. a man may attach money, 


j or goods, in the hands of a ftranger. But a foreign at- 


tachment cannot be had when a ſuit is depending in any 
of the courts at J//minfler; which makes the matter 
not to. be meddled with by any other court, Co, Eliz, 
6917. And nothing is attachable but for a certain and 
due debt: though by the cuſtom of LZendon money may 
be attached before due, as a debt; but not levicd before 
due. 8:4, 327. 1 Nelſ. Abr. 282, 283. 9h 

Foreign attachments in Londen, upon plaint of debt, are 
made afier this manner: A, oeweth B. 1col. and C. is 
indebted to A. 1001. B, enters an action againſt A. if 
2001. and by virtue of that aftim a ſerjeant attacheth 
i001, in the hands of C. as the money of A, to the uſe 


of B., which 15 returned upon that ation, The attath- 


ment being made, and returned by tbe ſerjeant, the plain- 
tiff is immeCciately to fee an attorney before the next 
court holden for the Compter; or the defendant may 
then put in bail to the attachment, and nonſuit the plain- 


| tiff; four court days muſt paſs before the plaintiff can 
| cauſe C., the garniſhee, in whoſe hands the money was 
attached, to ſhew cauſe why B. ſhould not condemn 


the 1007, attached in the hands of C. as the money of 
. the defendant in the action (though not in the t- 
tachment) to the uſe of B. the plaintiff : and the gar- 
niſhee C. may appear in court by his attorney, wage Þis 
law, and plead that he hath no money in his hands of 
the defendant's, or other ſpecial matter ; but the plaintiff 
may hinder his waging of law, by producing two ſuth- 
cient citizens to ſwear that the garniſhee had either money 


or goods in his hands of A. at the time of the attachment, 


of which affidavit is to be made before the lord may9?, 
and being filed, may be pleaded by way of eſtoppel: then 
the plaintiff muſt put in bail, that if the defendant come 
within a year and a day into court, and he can diſcharge 


' himſelf of the money condemned in court, and that he 


owed nothing to the plaintiff at the time in the plaint 
mentioned, the ſaid money ſhall be forth-coming, &c. if 
the garniſhee fail to appear by his attorney, being warned 
by the officer to come into court to ſhew cauſe as afore* 
ſaid, he is taken by default for want of appearing, and 


judgment given againſt him for the goods and money at- 


tached in his hands, and he is without remedy either at _ 
common law or in equity; for if taken in execution, Re 


| muſt pay the money condemned, though he hath nor on® 


penny, or goto priſon; but the garniſhee appearing toſhew 


cauſe why the money or goods attached in his hands ooget 
| | no 


9, Os, 


oney or goods in his hands of the party's againſt whom 
m 


A 'he attachment is made, and it will then be tried by a 


ry. and judgment awarded, &c. but after trial, bail 
ta ut in, whereby the attachment ſhall be diſſolved, 
_- bs ' rniſhee, &c. and his ſecurity will then be lia- 
Pp pl oh debt the plaintiff ſhall make out to be due, 
wal a ation: and an attachment is never thoroughly 
VP4-Rted, till there is a bail, and fatisfation upon re- 
ork, Privileg. Lond. 


1. Where attachment lieth for debt and other things by the 
wſtom of Loncon, and where not, 


2. Pleadings. 


1. Where attachment lieth for debt and other things by the 
cuſtom of London, and where not, 


A citizen of London was indebted to a foreigner upon 
bond, and the foreigner was indebted to the c:t/zex upon 
a ſimple contraCt; the foreigner died, and upon cath made 
by the citizen, that his debt was a juſt debt, he levied a 
plaint in London againſt the executor of the foreigner ; and 
upon four defaults recorded, he had judgment, and then 
he attached the debt in his own hands, finding ſuretics, 
" that if the debt was not diſproved by the executor within 
a year and a day, or the judgment reverſed, that then he 
ſhould be diſcharged of ſo much of the dcbt which he 
owed on the bond; the queſtion was, whether this cul- 
tom did extend to foreigners, as well as to c7zens; it 
was not reſolved. Dyer 199. : _ 

Debt upon bond for one hundred marks, conditioned 
to pay 50 /. on ſuch a day, &c. the defendant pleaded a 
tender upon the day, upon which they were at iſſue, but 
afterwards he pleaded, that after the laſt continuance the 
one hundred marks were attached in his hands tn London, 
at the ſuit of another, &c. And upon demurrer to this 
plea the court at firſt doubted, whether an attachment 
was good pending an aCtion in the courts at J/e/tmin- 
fer; but afterwards they held, that the one hundred 
marks were attachable after the laſt continuance, C70, 
Eliz. 101, 691. | | 

In an ation on the caſe the plaintiff had judgment 
againſt the defendant, and he owing 60/7. to one G, D. 
he entered a plaint againſt him in London, and attached 
the 6o/, in the hands of the ſaid defendant, againſt 
whom the plaintiff had recovered as aforeſaid, and had 
execution according to the cuſtom; afterwards the plain- 
tiff brought a ſci, fa. againſt the defendant, to ſhew 
cauſe why he ſhould not have execution upon the judg- 
ment which he had recovered, to which the defendant 
pleaded the execution upon the attachment; and upon de- 
murrer to that plea it was adjudged againſt the defendant, 
becauſe a duty which accrueth by matter of record, can- 
not be attached by the cu/?om of London ; for judgments 
| Obtained in the King's courts ſhall not be defeated or 

avoided by ſuch particular cuſtoms, they being of ſo 

2h a nature, that they cannot be reached by attach- 
- ment. x Leon, 29, | 

Debtor and creditor being both citizens of London, the 
debtor delivered ſeveral goods to the Exeter carrier then 
In London, to carry and deliver them at £Exeter, and the 
creditor attached them in the hands of the carrier for the 

«bt due to him from his debtor ; adjudged, that the 
ation ſhould be diſcharged, becauſe the carrier is privi- 

eged in his perſon and goods, and not only in the goods 
which are his own, but in thoſe of other men of which 
4 1s 1n poſſeſſion, ſor he is anſwerable for them, 1 Leon, 

9. 

Upon a plaint affirmed in the court of the city of 

*eter againſt the defendant; the money due to the 
Plaintiff was attached in the hands of G. D, upon a ſug- 
gcſtion, that he owed money to the defendant ; there- 
upon the ſaid G. D. appeared to the attachment, and 
pleaded mi debet to the defendant; and upon demurrer 
tO this plea there was judgment againſt him, becauſe he 
Oupht to have pleaded not only nil debet, but alſo that he 
42 89 goods of the defendant's in his hands, whereupon 


to be «ondemned to the uſe of the plaintiff, having | 
w an attorneys May plead as aforeſaid, that he hath no 
= icc 


G. D. brought a writ of error, &c, and the judgment iti 
Exeter was reverſed ; 


alone was a good plea. 1 Leon. 421. 

The debtor owed the creditor 1001.) and G. D, owed 
the debtor 121. the debtor died inteſtate, and the ordi- 
nary granted adminiſtration to JY. afterwards the credi- 
tor affirmed a plaint in London againſt the ordinary for 
the 100 /, and upon his ſuggeſtion that by the default of 
the ordinary (being returned n#hil habet,) the 121. was 
attached in the hands of G. D. and after the fourth de- 
fault of the ordinary, it being returned non oft inventus, 
the plaintiff recovered againſt G. D. afterwards the ad= 
miniſtrator brought an aCtion of debt againſt him for this 
12/. to which he pleaded in bar this cuſtom of foreign 
attachment ; and upon a demurrer to this plea the admi- 


_ niſtrator had judgment, becauſe no aQion did lie againſt 


the ordinary atter adminiſtration granted, neither could the 
adminiſtrator have any aQion againſt G, D, the debtor of 
the inteſtate. Dyer 247. . 

A ſum of money was to be paid at Mzichaelmas, and it 
was attached before that day; adjudged, that a foreign 


attachment cannot reach a debt before it is due; therefore, 


though the judgment on the attachment was after 
A{tichaelmas, yet the money bcing attached before it was 
due, it is for that reaſon void. Cro, Eliz. 184. 

In treſpaſs for taking a dyer's furnace, it was found, 
that upon a plaint levied, the ſheriff attached it, being 
faſtencd to a wall of the houſe, and delivered it to the 
deiendant, againſt whom the aftion was now brought z 
adjudged, that it being fixed to the wall, it could not be 
attached. Cro. Eliz. 374. 


An executor ſubmitted to an award, and the arbitra« 


| tors awarded, that the defendant ſhould pay the executor 


350/. This money is not attachable in his hands by any 
creditor of his teſtator, though it is aflets in his hands 
when he recovercd, becauſe it was not due to the teſta- 


tor tempore mortis, and the cuſtom of foreign attachments 


extends only to ſuch debts. 1 Vent, 111, 


2. Pleadings. 


The plaintiff ſet forth the e/lom to be, that the debt 
ought to be affirmed upon the oath of the party in curia 
Guildhall, and then he alledged, that he had made oath in 
curia vicecomitis in computatorio, &c, the cauſe was ended 
by agreement. Dyer 199. | | 

. Caſe by adminiftrator, in which the caſe was, that Te- 
nant was indebted to the inteſtate by bond, and the inteſ- 
tate was indebted to Heydon upon a contract, and that he 
(the adminiſtrator) intending to put the bonJ in ſuit 
againſt Tenant, he promiſed, that if the adminiſtratar 
would forbear, &c, he the defendant would pay, &c, 
afterwards Heydon brought an aCtion of debt upon the 
contract againſt the adminiſtrator in Londen, and the 


money which Tenant owed to the inteſtate was attached 


in Tenant's hands ; and now the adminiſtrator brought an 
ation on the promiſe againſt Tenant, who pleaded all 
this matter ; and upon a demurrer it was inſiſted for the 
plaintiff, that this debt was not attachable by a foreign 
attachment, becauſe the promiſe being to pay at a day to 
come, reſts altogether in damages, and nothing is attach« 
able but a certain and due debt: /ed per curiam, this debt 


is attachable, for it is a due and certain debt before the. 


promiſe made, becauſe the promiſe was to pay the debt 
due to the inteſtate by bond ; but it might have been 
otherwiſe if the debt had ariſen upon a promiſe, x Rel, 
Rep. 105. | | : 
If a man ſue another in the mayor's court, &c. and a 
third perſon is indebted to the defendant as much as he 


| owes the plaintiff, and the money is attached in the 


hands of this third perſon, and condemned, and after= 
wards judgment is given againſt him, yet at any time be- 
fore execution the plaintiff may reſort to the defendant 
again, who is his principal debtor, and get judgment and 
execution againſt him. Dyer 182. 

A foreign attachment was pleaded to an action of 
debt; the plaintiff in that action replied, that he was not 
indebted to the defendant in any ſum by which he might be 
attached to appear; and this was held a good why ney 

ecau 


; for it was adjudged, that nil debet | 
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ATI, 
becauſe it is iſſuable whether he was indebted or not, for 
if he was not indebted, then he could not be attached, 


| Cro. Biz. 598. | 


Debt was vgs in C, B. upon a bill penal of 137. 
135. 4d. they pleaded in bar a. foreign attachment in 
Londen, made by one 1oulton of 131. in his bands; and 
upon demurrer to this plea it was adjudged ill, becaule it 
did not appear that the 13 /. attached was part of the debt 
of 13/7. 13s. 4d. due to the plaintiff in the original ac- 
tion; but the chief reaſon was, becauſe it appeared ia the 
plea, that the attachment was made after the return of 
the original in the C. B. and fo pending that action in 
that court, which ought not to be. Cro., Ez. 691. 

Aeon of debt, &c, the defendant pleaded in bar, that 
there was a cu/tom in London to attach the debt befure the 
day of payment came ; et per cariam, ſuch a cuſtom may 
be good, but to have judgment to recover the debt betore 
the day of payment is come, cannot be a good cuſtom, be- 
cauſe the debtee himſelf could not recover in ſuch caſe, and 
therefore he who made the attachment ſhall not, 'L'his 
cultom was pleaded, that the debtec in perſon, or by h:s 
attorney, may ſwear that the debt is due ; but this cannot 
be good as to the attorney :._ it was agrecd, that goods 
might be attached by a foreigntattachment, and that the 
value thereof ought to be found before judgment ; but 
that this plea was ill, becauſe the defendant did not aver 
it, v!z, et hoc paratus eſt verificare. IV. Fones 406. 

_ In aCtion of debt on bond, the defendant pleaded in bar 
the c/o of London, wherein the caſe was thus : viz. Fobn 
North, the now defendant, owed JYinfkell 5501. and Win- 
Sfreellowed Fobn North 551. who being dead, and his widow 
being adminiſtratrix, commenced this action againſt //7n- 
Sell, and fet forth, that he levied a plainc in the counter 
againlt the adminiſtratrix, for this 55/. (but did not ſet 
forth, that it was due to him at the time of the plaint 
levied;) that ſhe was ſummoned by a ſerjeant at mace to 
appear at the next court, who returned that ſhe nhil ha- 
but within the city by. which ſhe might be attached, and 


the nct aypearing, //inſte!l affirmed ore tenus, that he owed 


Fohn North 531. (but did not ſet forth, that it was within 


the juriſdiction of that court) and prayed, that ſhe 


might be attached by that money in his own hands to 
appear, waich was done accordingly, and ſhe not appear- 
ing in four courts, afterwards, J/inſeell at the fifth court 
prayed execution of the ſaid debt of 53 /. ſo attached in 
his hands, and made oath, that Fohn North owed him 
that money, an4 that his adminiltratrix detained it from 
him, and thereupon he had judgment to recover the ſaid 
53/. in part of the 55/. due to him, and found pledges to 
reſtore, if the debt ihould be diſproved by the adminiſtra= 
trix within a year next enſuing, and averred, that the 
debt tor which he was now ſued was parcel of the ſaid 
53/7. which could not be, becauſe the 557. was due to 
himſelf, and that the bond upon which the adminiſtratrix 
had declared againſt him was given to h-r to ſecure 
part of the debt of 53/7, due fiom him to the ſaid Fohn 
North, which is contradictory to what he bad averred 
before; betides, upon a demurrer to this plea, it was 
held, that the debt muſt be due to //7,:;ſell before he 
made the attachment; and he having ſet forth that it 
was not due before that time, he cannot levy a plaint for 


_ a debt before *tis due, and by conſequence cannot have 


a foreign attachment to compel an appearance to ſuch: a 
plaint. 2 Zuw. 977. 


Ruled, that money owing on a judgment obtained in 


the King's court, cannot be attached, 1 7d. 103. 

The plaintiff brought an a&tion of debt in London 
agtinſt the ZHambrough company, who not appearing up- 
on a ſummons, and a th1il returned, an attachment was 
granted to attach the debts owing to the company in the 
hands of ſeveral perfons; and this being removed by cer- 
trorari into B. R, it was objected, that the debts owing 
to a corporation are not attachable z but a procedends was 
granted, for they are proper judges below, whether this 
1s within the cy//om of Londen; if there is no ſuch cuſ- 
tom, and they rule that there is, the party grieved may 
have his remedy at law; ſo let them proceed according to 
their cuſton), at their peril. 1 49d. 212. 

D<cbt upen bond, conditioned to pay 50 /, before ſuch 
a Uiy ; the defendant pleaded the cuitom of London of 

5 


| fore him, for the opinion of the judges was thus: {* 


| debt due to him from /7offters the inteſtate, becauſe till 
adminittration granted, the ordinary did repreſent his 


| ment againſt the archb;/hop; and this money was attached 
| in the hands of the defendant Lew:s, as a debt due from 


 debitus afſumpfpit againkt Lewisz and upon 701 aſſunſit 


of 


TT 


foreign attachmnet, viz. that where a man is indehte tg 
another, and that man hath money due to him from'on> 
in London, that the creditor, may attach it before It is 
due to him, and that ſuch a creditor of the now Plaintiff 
did attach 504. in the defendant's hans before it was dye 
to the plaintiff, and gave ſecurity, according to the eg. 
tom, to repay the debt, if it ſhould be dilproved within , 
year and a day, and that on ſuch a day, (which was af 
the date of the bond) he paid the 5o/. to: the credirg; 
upon a ſc:, fa. brought againft him (the defendant) _ 
cording to the cuſtom; and upon a demurrer to this ple 
in bar, it was inſiſted, that a cuſtom to attach none 
before it was due, could not be good; bat adjudged, that 
It was, for though it might be attached as a debt, it could 
not be levied before it was duez and ſo the cuſtom ws 
laid, Std. 327, re 
The caſe referred by the Ch. 7uf?, Ht at a trial he. 


AMaflers owed money to Go5freight, and died, and thede. 
tendant Lewis aficryyards received 2501, due to Maſter; 
the inteſtatez Gzfreight contended the adminiſtration, 
and before it was granted, he levied a plaint in the ſhe. 
rift's court agaiait the archbiſhop of Canterbury, for the 


perſon : upon this plaint there was a 7h:/ returned, and 
upon Jr ſummons, there was a ſcire facias and judy. 


the archbiſhop to the inteſtate, and it was afterwards 
condemned and paid to Gosfrezght ; then alminitration 
was granted to the plaintiif JZafters, who brought an in- 


picaded, the queſtion referred was, whether this payment 
to Gosfreight was a good diſcharge to Lew!s by virtue of 
the cuſtom of London of foreign attachment 3 and. adjudg- 
ed, that it was not, becauſe the plaint was levied agaialt 
the archbiſhop, who was neither debtor or debiee, therciore 
could neither ſuc nor be ſued : the reaſon why money is 
attachable in the hands of the garniſhee is to make the 
real debtor appear, upon whoſe appearance the garniſhee 
1s diſcharged, and then the debtor muſt put in bail to 
render his body, or pay the condemnation money z but 
the archbiſhop cannot be compelled to do either, and 
therefore he is not within the cuſtom, nor the defendant 
Lewis neither, becauſe he was never indebted to th? 
archbiſhop, and therefore could not be compelled to ap- 
pear, by Jevying a plaint againſt the archbijLad, to whon, 
nothing was due; -the plaintiff had judgment. 5$ 454%, 
75» 92+ | . 
The caſe was: I/allis owed Snell cool. and Parker 
owed I/all:s 220 1, which he aſhoned to Snell in part oi 
his debt; J/allis being alſo indebted to Zeros in 2501. 
he levied a plaint againſt //allis in the ſher:*s court of 
London, ſuggeſting, that Parker owed him 220/, which 
Lewis attached in the hands of Parker, and Sne:l 6:4 
bail for Wallis at the ſait of Lewis, and afterwards 
brought an habeas corpus, and removed the plaint 1nt0 
B. R. and was alſo bail for J/allis there, and Lewis de- 
clared againſt him there: afterwards 7/allis came betore a 
judge of B. R. and declared, that he never conſented 
that Sell ſhould be bail for him, either upon the attacn- 
ment, or upon the habeas corpus, and all was don? with- | 
out his knowledge ; wheieupon he prayed a procedenes to 
the ation in London, which the judge granted, it Des 
confidently affirmed to him, that no bail could be put 1 
upon a foreign attachment, unleſs the /ord mayor was pre 
ſent, nor then, if the defendant did not conſent 3 an 
upon this procedendo /allis confeſſed the action below , 
the ſuit of Lewis, and he had judgment, and $14/, wio 
was his bail, was taken in execution, and paid the Money 


| to Lewis, Et per curiam, after Wall:s had :fignes £9 


Snell the debt cue to him from Par#er, it then became 
the right and property of Snell, and Wallis was _— 
more than a truſtee for Snell; if fo, then Snell being, : 

to the foreign attachment, it was guaſi for Wallis, 93 oo 
his aſſent, and that being done, both the foreign _— 
ment, and all proceedings on it, are at an end; for ya 
deſign of a foreign attachment is only to compel = = 
fendant in the orizinal action to appear, and after bal v* 


pu 


ATT 


. . _.n the habeas corpus, and Lewis had declared in 
KH p t 2 _ the court. was poſſeſſed of the cauſe, and it 


os 


tion of the defendant, as it was done in this 


WE any ſvgge therefore a ſuper/edeas was awarded to 


BE cafe by Wallis 3 
we the ? geo all the proceedings in the ſheriff's court were 
_ -1dice, and reſtitution was ordered to be made 
E:: ay” "Y a” Trans was left to proceed upon the aCtion 
Y : ved by the habeas corpus. T Jones 222, 

M Where a foreign attachment is pleaded to an ation, the 
A fom is to ſet forth, that he who levied the plaint ſhall 
b- 0 execution of the debt owing by himſelf, and by 
Y which he was attached, if the plaintiff in the original 
E . 4:0n ſhall not diſapprove it within a year and a day; now 
Y , the plaintiff in the action below doth not ſet forth 
Y {ich conditional judgment given by the court, 'tis wrong, 
E yecauſe he doth bring his caſe within the cuſtom. 2 
I nk 4094 &c. there was evidence given, that the 
© 4bt was attached by the cuſtom-of London before the ac- 
© tion brought, and that it was condemned there before the 
; plea pleaded and this evidence was given upon the ge= 
© neral iſſue fon aſſumpſit, and it being inſiſted for the de- 
fendant, that this ſhould relate ſo as to defeat the plain- 
tif's ation ; it was adjudged, that where there is an 
attachment and condemnation before the a&tion brought, 
it may be given 7: evidence upon the general Iſſue be- 
cauſe there is an alteration of the property z but if the 
attachment be only before the action brought, and the 
condemnation afterwards, the attachment may be pleaded 
in abatement, and the condemnation may be pleaded in 
bar, but ſhall not be given in evidence on the general 
iſſue, becauſe by the condemnation the property is alter- 
ed, but not before. 1 Salk. 280. 

In aſſumpſit, the defendant in diſcharge of the note 
upon which the aCtion was brought, produced the re- 
cord of a foreign attachment, wherein the ſaid debt was 
attached and condemned, and Trevor, Ch. Fuſt. of C. B. 
held this a good diſcharge ; but if the plaintiff could have 


ſhewed an original precedent to the attachment, ſo that. 


it mizht appear that the court was poſſeſſed of the ac- 
tion before the attachment, the plaintiff might have re- 
covered, notwithſtanding the debt was attached and con- 
demned ; but in this caſe the declaration was between 
the time of the attachment and the condemnation. 1 
Salk, 291, Mp 

WW. R broke, and went beyond ſea; but before he 
went he aſſigned his goods to three perſons for the equal 
benefit of his creditors; two of theſe aſlignees being his 
creditors, ſet up a truſtee for them to attach the goods in 
Lond: now upon an attachment there always goes a 
ſare facias by way of garniſhment, to which theſe two 
aligns, who were creditors, would not appear, but the 
third aſſignee, who was no creditor, offered to appear and 


plead, but the judge of the court refuſed his plea, unleſs | 


he would appear for the other two, and thereupon moved 
fora prohibition, and the court inclined againſt the cuſ- 
tom to compel one garniſhee to appear for the reſt ; but 
the common ſerjeant ſaid, that if he put in bail, and wage 


his law alone, that would difſolve the attachment. Md. 
Ca, Smyth v. Mayor of London. | _ 
Attachment of the foreſf, Is one of the three courts 


held there, Afanwood 90, 99. The lower court is call- 
ed the attachment ; the middle one, the ſwainmote ; the 
higheſt, the Juſtice in Eyre's ſeat. The court of attach- 
ment ſeemerh to be ſo called, becauſe the verderors of the 
oreſt have therein no other authority, but to receive 
the attachments of offenders againſt Vert and Veniſon, taken 
by the reſt of the officers, and to enroll them, that they 


may be preſented and puniſhed at the next juſtice ſeat. 


anwod 93. And this attaching is by three means 
I: By goods and chattels. 2. By the body, pledges, and 
manpriſe, 3. By the body only. This court is kept 


every forty days. See Crompton, in his Court of the foreſt. 


achment of privilege, Is where a man by virtue 
SPr 


{elf þ 


Ivilege calls another to that court, whereto he him- 
a and in reſpe& thereof is privileged, there to 
' ns | 


E ſhall never be reſtored afterwards to the inferior court by 


dendo, quia improvide, &c. by which the judg- 
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anſwer ſome ation. N, B, of entries , 431. For the 


diverſity of attachment, ſee Reg. Orig. verbo Attathia- 
mentum, in indice, | 


 Affainder, (attin#a and attinftura) Is when a man 
hath committed treaſon, &c. and after conviction ſen- 
tence is paſſed on him : or where a perſon is attainted of 
treaſon, and condemned by parliament. Ad of attainder 
- of criminals have been paſſed in ſeveral reigns, on the 
diſcovery of plots and rebellions, from the reign of king 
Charles the ſecond, when an a& was made for the at- 
tainder of ſeveral perſons guilty of the murder of king 
Charles the firſt, to this time ; among which, that for 
attainting Sir Fohn Fenwick, for conſpiring againſt king 
William, is the moſt remarkable; it being made to attaint 
and convict him of high treaſon on the oath of one wit- 
neſs, juſt after a Jaw had been enaQted, that no perſon 
ſhould be tried or attainted of high treaſon, where cor- 
ruption of blood is incurred, but by oath of two lawful 
witneſſes, unleſs the party confeſs, ſtand mute, Ec. Star. 
7& 8 IW.3. cap. 3. But in the caſe of Sir Fohbn Fen- 
wick, there was ſomething extraordinary ; for he was in- 
dicted of treaſon, on the oath of two witneſſes ; though 
but one only could be produced againſt him at his trial. 
The8 Wl. 3. cap. 5. requires Sir George Barclay, ma- 
jor general Holmes, and other perſons, to ſurrender them- 
ſelves to the lord chief juſtice, or ſecretaries of ſtatez or 
to be attainted, By the 13 I/ 3. the pretended prince of 
Tales is under attaint of treaſon, &c. And by the x 
Geo. 1. cap. 16. the late duke of Ormond, and others, are 
| attainted. And beſides theſe aCts of attainder, we have 
lately had b:U/s for inflifting pains and penalties ; as thoſe 
againſt the late biſhop of Rocheſter, &c. Stat. 10 Geo, 1. 
Attainders of the archbiſhop of York, and others, 11 
R, 1. c. 1. confirmed, 20 KR. 2.c. 6b. 
Reverſal of attainders, i H. 4. c. c. 
The attainder of Owen Cloner confirmed, g H. 6. 
Gs * - 
Of John Cade, 29 H. 6. c. 1. 31 H. 6. c.2. 
Of Elizabeth Barton, and others, 25 H. 8. c. 12. 
Attainder of treaſon by .common law, ſhall be of as 
much force as by parliament, 33 H. 8. c. 20. | 
Queen Katherine Howard, &c. attainted, 3 3 H. 8. 
C. 2Ts | | 
Attainder of Sir ///illiam Sheriton, a great coiner, 
2 & 3 E4. 6. c. 17. his reſtitution, 3 & 4 £4. 6. c. 13. 
Of Thomas Lord Seymour, 2 & 3 Ed. 6. c. 18. | 
| Of the duke of Northumberland, and others, 1 Mar. 
+ 2+ 10, : 
£ Of the earl of Y/Amorland, and others, confirmed, 
13 EL. c: 16. 18 EL. <4. | 
Of Lord Paget, and others, confirmed, 29 E!. c. i. 
No paſt attainder of treaſon ſhall be reverſed after the 
execution of the party, 29 E!:z. cap. 1. 
Confirmation of the atttainder of Sir Francis Engle- 
field, 25 El. Co g» | 
Attainder of the traitors in the 
3 7a. Is 2. 
Of Oliver Cromwell, and others, 12 Car. 2. c. 30. 
Pains and penalties of certain regicides, &c. 13 Car, 
2./t. 1. c. 15. | 
Reverſal of the Earl of Strafford's attainder, 13 & 14. 
Car. 2. £. 29. | E 
Attainder of Thomas Doleman, and others, 17 Car, 2. 


gunpowder treaſon, 


fo £o 

Netander of the Duke of Monmouth, 1 Fa. 2.c. 2. 

Of the traitors in the aſſaſlination plot, 8 F. 3. c. 5. 
9 WW. 3-c. 4. 10 & 11 W. 3. .. 13. 14m Jt. 1.c. 
2 


%of the pretended prince of Wales, 13 W. 3. c. 3 

Of Lord Bolingbroke, 1 Geo. 1. c. 16. enabled to take 
certain manors, &c. according to a ſettlement by a pri- 
vate act, 11 Geo. 1. | 

Of the Earl of Mar, and others, x Geo. I. /f. 2. c. 


2. 
s Of the Earls of Mariſchall, Seaforth, and others, 
1 Geo, 1. ft. 2. c. 42. diſability of the Earl of Seaforth, 
removed, 8 Geo, 2+ 6: 22+ E 


Tii Of 
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Of Thomas Fofler, junior, and Will, Mackentoſh, el- 


quires, 1 Geo, 1./f. 2.. 53+ 
Of Plunkett, &c. 9 Geo. 1. Cc. 15. 


| Sir Thomas Palmer in tail male, 


Of the Earl of Kellie, and others, for rebellion, 19. 


Geo. 2. c. 16, | 
Huſband and wife were tenants in ſpecial tatl ; they 
had iflue a ſon, the huſband was attainted of treaſon, and 
died, the wife continued in poſſeſſion as tenant in ſpecial 
tail, and the ſon was reſtored by act of parliament, and 
made inheritable to his father, ſaving 0 the king all ad- 
 wantages which he might have by the attainder ; the wife 
died ; adjudged, that the father had not any eſtate for- 
feitable, for the wife being. likewiſe tenant in ſpecial tail, 
the eſtate ſurvived to her, and was not impeached by the 
attainder, and ſhe dying, the ſon is then inheritable to 
the eſtate tail, which might certainly have been barred by 
a common recovery ſuffered by the wife, and in ſuch 
caſe the king would have been bound. 1 Leon. 157. 
Grandfather, father, and ſon z the grandfather was te- 
nant in tail, the father was attainted of treaſon ; here, 
though the blood is corrupted, yet the ſon would former- 
ly inherit per formam doni ; but ſince the ſtatute 26 . 8. 
which gives the forfeiture of the lands of tenant in tail for 
treaſon, the law is otherwiſe, and by the attainder of the 
tenant in tail, the ifſue in tail is barred, 8 Rep. in Dig- 
ley's cafe. : y | 
| There was a gift of the caftle and manor of Julgrave 
'to a man and the heirs of his body, which by ſeveral 
meſne deſcents came to Sir Ralph Bigod, who anno 6 H. 8. 
made a feoffment thereof to the uſe of his laſt will, and 
died, and the right of the land, together with zhe mtgil, 
after the will performed, deſcended to Sir Fran, Bigod, who 
made a feaffment of the caſtle and manor to the uſe of him- 
ſelf, and Katherine his wife, and the heirs of their two 
bodies ; they had iſſue a ſon and a daughter ; then the 
Natute 26 1. 8. cap. 13. was made, by which the lands 
of tenant in tail were made forfeitable for treaſon, and 
_ three years after Sir Francis Bigod was attainted of treaſon, 


and executed, and notwithſtanding the ſaid general aCt of | 


parliament, anno 26 H.8. of forfeiture of lands by tenant 
in tail for treaſon, a ſpecial aft was made for the attainder 
of Sir Francis, and the forfeiture of his lands : anno 6 El:z, 


-his ſon was reſtored in blood by the parliament, and died 


without iſffue, and his daughter married Roger Ratcliffe ; 
the queen ſuppoſing ſhe had a right to the intailed lands 
by virtue of the attainder of Sir Francs Bigod, anno 34th 
of her reign, granted the ſaid manor and caſtle to Edmund 
Lord Sheffield, and the heirs male of his body, between 


whom and Roger Ratcliffe, the grandſon of Sir Francs 


Bigad, there was a ſuit in the Exchequer concerning the 
title of the lands; and it was adjudged, that Sir Francis 
Bizad, who had the eſtate-tail in poſſeſſion, had alſo a 
rizht to a remainder of the old eftate-tail, veſted in him at 
the time of his attainder, which was forfeited to the 
king by virtue of thoſe ſtatutes and his attainder, and by 
conſequence it was veſted in the queen, and her grant of 
the eſtate to the Lord Sheffield was good, under which 
grant *tis enjoyed at this day. Hb. 334. 

There were two brothers, the youngeſt was attainted 
of treaſon, and executed, leaving iſſue one ſon; the 
elder brother having ſome cauſe for a petition of right to 
certain lands in the king's hands before the attainder, 
. dicd without iffue, and then the ſon of his younger bro- 
ther was his heir in blood, and he was reſtored in blood 
in parliament by theſe words, v:z. that he and his heirs 
ſhall be enabled only in blood as fon and hezrs of his fa- 
ther, and ſhall have and enjoy all ſuch lands which ſhall 
deſcend, remain or revert from any collateral anceſtor of 
his ſaid father ; but that the ſaid at ſhall not extend to 
any lands which were in the king's hands, or any other 
perſon by the attainder; the queſtion was, whether by 
theſe clauſes he was enabled to have the petition of right 
as heir to his uncle, who was his father's elder brother ? 
and adjudged that he was, for it appears, that the in- 
tention both of the king and the parliament was liberal 
to the ſon, who was thus reftored. Dyer 274. _ 

Covenant to fland ſeiſed to the uſe of himlelf for life, 
remainder to Thomas Palmer, the eldeſt ſon of his bro- 


I 


= iAIP-T 

ther 7ohn Palmer for life, PY. hs eldeſt fon of 
, : | <INJCr to his 
right heirs ; afterwards the covenantor was att:; Po 
treaſon, and executed before the birth of any ſon nels 
mas ; adjudged, that this attainder was a bar to miajeg 
born ſon, and that the fee ſimple was vReq F-2u 
crown, diſcharged of all remaindets. Mor 81 « T0 

Three of the Regicides, wiz. Corbett, Okey Re B 
fled, were brought from the tower to the bar by wig 
corpus, &c, and by a mittimus out of Chancery = 
to the chief juſtice ex ſocits ; the tranſcript of the yu 
parliament (by which they were attainted of high b_ 
ſon) was certified by Brown, the clerk of the parliam vt 
and ſent to B, R. under the great ſea], encloſed in as, 
like a ſubpwna, and the priſoners being ſeveral] y demand 1 
what they could ſay why execution ſhould not be di 
ded, they ſaid they were not the ſame perſons mentioneq 
in the act of attainder, upon which the attorney peneral 
joined iſſue, and the ſheriff of Middleſex returned a jury 
within an hour, (fitting the court) and they were fun, 
by verdict to be the ſame perſons; then they objected 
that this court could not award execution, becaule the, 
had no record of their offence before them, and that then 
was no additionto their names ; but theſ- exceptions be. 
ing over-ruled they had ſentence, and were executed 
Tyburn, on Saturday, 19 April, 14 Car, 2. Sid, 72, 

T. $, having an eſtate for three lives, was attainted on 
the ſtatute 8 & g il. 3. of treaſon for counterfeiting 
the cain, by which ſtatute corruption of blood is faved; 
and for that reaſon it was a queſtion, whether the land 
were forfeited to the king, which were given to Baron 
Lovell as forfeited, who brought a bill in the Exchequer 
to redeem, and had a decree, from which there was an 
appeal to the houſe of lords, where the judges held, that 
in treaſon the lands came to the king as an 7mmediate far- 
feiture, which was a diſtin& penalty from corruption if 
blood, for the corruption may be ſaved, and the forciture 
{till remain. 1 Salk, 85. | 

A man being convicted of felony, and in Newgate, and 
there being a judgment againſt him in debt upon a «, 
ſa. dire&ted to the ſheriffs of Londen, they ſerved it upon 
his body in Newgate, and afterwards he was pardoned; 
the queſtion was, if the execution was lawful ? and if it 
was, whether it was not diſcharged by the pardon ; and 
adjudged, that the ſheriff might chooſe whether he would 
ſerve it or not, becauſe by the attainder for felony the 
king had an intereſt in the body of the felon, and ſuch 
an intereſt as would privilege the felon againſt any ation 
or execution of a ſubject ; but if the ſheriff will ſerve 
the execution, then the felon ſhall be in executjon for 
the debt, but ſtill ſubjeEt to the judgment for the felony, 
and if he efcapes, the gaoler ſhall be anſwerable both to 
the king and to the party ; and if he eſcapes after a pa'- 
don, or is diſcharged by the gaoler, he ſhall be anſwer- 
able for the debt ; fo that the attainder doth not extin- 
guiſh the debt of a ſubje&, nor the pardon neither, tor 
by the pardon the execution is revived. Afor 178. 

In an action of debt, the defendant pleaded, that after 
the debt became due he was attainted of felony, and upon 
a demurrer, this was adjudged an ill plea ; and one of th: 
judges cited the Lord Northampton's caſe, who after he wa? 
pardoned, was compelled to pay his debts. Mor 753 
|  Adjudged, that an attainder of felony makes a forteiture 
of the eſtate to the lord only by way of eſcheat pro d:fec!s 
tenentis, and the not deſcending is the conſequence of the 
corruption of blood. 1 Salk. 85. 


Attainf,.( Attin#a) Is a writ that lieth after judgment 
againſt a jury that have given a falſe verdict in any coult 
of record, in an ation real or perſona), where the deb: 
or damages amount to above 405. Cowell, Tt 1s called 
attaint, becauſe the party endeavours thereby to ſtain 0! 
taint the credit of the jury with perjury, by whoſe verdic! 
he is grieved : And if the verdict be found falſe, then the 
puniſhment by the Common Jaw was, that the Jury 
Amittant liberam legem, forisfactant bona et catalla, quod 
terre et tenementa in manus regis capiantur, uxores et libers 
enicerentur, domus profteruantur, arbores extirpentur, pres 


arentur, et corpora ſua carceri mancipentur ; But it it pals 
again! 


5 Els WE. 22 
ROY 3 hroucht the attaint, then he ſhall be 
a go 2 lod 6 the King's will. See Co. Lit, 
inp Glanv. lib. 2. c. 19. F. N. B, 109,110. For- 
294- 26. Smith dz Rep. Anglor. lib, 3. c 2; 
tſcuts his ftatute 23 Hen. 8. c. 3. the ſeverity of the 
2 mon Jaw is mitigated, where a petit juryys attainted ; 
” "ow there is a pecuniary penalty appointed and alſo 
es, 5; to be impoſed by the court. Co, Lit, 294+ 


1. Statutes concerning attaint. 
>. WWho ſhall have an attaint, | 

" Tn what caſes an attaint doth lie, and where not. 
S Praceedings, pleadings and evidence in attaint, 


1. Statutes concerning attaint. 


Stat. 3 Edw. 1. cap. 38, Attaints ſhall be granted 
upon inquelts in piea of land, or any thing touching 
_— Elw. 2. cap. 2. In attaint, if the firſt jurors 
which ſhall be living appear not at the firſt grand diſtreſs, 
;r be returned to have nothing, by their abſence there 
hall be no delay made of the takiny of the jury. 

Stat, 1 Edw. 3. c. 6. In a writ of treſpaſs, an attaint 
ſhall be granted by the Chancellor, without ſpeaking to 
the King, as well upon the principal-as upon the damages 


And in all caſes of attaints, the juſtices ſhall not let to 


take the attaints for the damages not paid. _ ) 

Stat. 5 Edw. 3. c. 6. Nift prius ſhall be granted in 
attaints, but no eſſoin of the King's ſervice, or protec- 
tion ; and five days by the year ſhall be given. before the 
juſtices of the Common bench at leaſt, = | 

Stat. 5 Edw. 3. cap. 7. Writs of attaint ſhall be 
oranted, as well in pleas of treſpaſs moved without writ as 
by writ, before juſtices of record, if the damages adjudged 
69 exceed 40 5. 

Stat, 28 Edw. 3. cap. 8. Aa attaint ſhall be granted 
28 well upon a bill of treſpaſs, as upon a writ of treſ- 
pas, without having regard to the quantity of thedamages, 

Stat. 34 Edw, 3. cap. 7. An attaint ſhall lie as well 
in plea real as perſonal; and it ſhall bz granted to the 
poor (who ſhall, make affidavit, that they have nothing 
whereof to make fine, ſaving their countenance) without 
hoe, and to all others by eafy hne. 

Stat, 11 Hen, 6. cap. 44 The plaintiff in attaint ſhall 
recover againſt all the jurors, tenants, and defendants, 
the coſts and damages which he ſhall fuſtain (by delays 
from falſe pleas or any of the jury or parties, or otherwiſe) 
; In that ſuit, OED 

Stat. 15 Hen, 6. cap. 5. No ſheriff, bailiff, or co- 

roner, in writs of attaint of plea of land, or detenue of 

ceeds concerning lands of the yearly value of 4o s. or 
. ore, or of plea perſonal, whereof the judgment to re- 
cover extends to 40s. or more, ſhall impanel any but 
ſuch as inhabit within their bailwicks, and have freehold 
or inheritance (not ancient demeſne within the five 
ports, or gavelkind) worth 20 /. per ann. and ſhall not 
returt ayoinſt them leſs iſſues than 40 s. at the firſt writ 
of Giſtre{s; 100 5. at the ſecond ; and double afterwards ; 
on pain t-» forieit 10/7. to the King, and as much to the 
Plaintiff; and none but perſons of that worth ſhall be 
impaneli-d upon attaints, if challenge thereof be made by 
the plaintiffs, And if any of the defendants plead a fo- 
gn plea, and tail thereof, the juſtices ſhall give judg- 
Ment againit them, 2s if the grand jury upon the articles 
of the writ bed paſſed 1gaink them : howbeit, the reſt of 
_ thedefendants ſnail not be prejudiced thereby z neither 
al this a@ extend to cities or boroughs. 

Sed, 2. If there ſhall not be in the county (under 
the degree of a baron) enough of that worth to fill the 
pane], then ſhall tize ſaid officers impancl and return the 
ke ;oicient perſons there under that worth upon the 

De | 
Phew 1s Hen, 6, cap, 2, Owners of inheritance or 
eenold lands in 2Rvelkind of 201. per ann. gry alſo be 


| - 9 . 6-4 4 
mpanell'd uPon Aattaints, notwithfanding the ſtatute of 
is Hen, 6, caþ, J» 


| grand jury” ſhall be taken againſt them that make default, 


A:T T 
Stat. 11 Hen. 7. cap. 21. ſeft. 2, An attaint may Ve 
ſued by bill in the huſtings of Londen, upon any falſs 
verdict given in- any of the courts of that city ; and 
thereupon the mayor ſhall award a precept to every alder- 
man, or his deputy, to preſent unto the ſaid. mayor at 


| the next huſtings, the names of four indifferent and diſ- 


creet citizens out of each of their wards, each of them 
being in eſtate x00/. at leaſt, out of which the mayor 
and fix aldermen, or more, ſhall impanel forty-eight, 
whom the mayor ſhall cauſe to be ſummoned, together 


at the next huſtings: and if upon default of appearance; 
or otherwiſe, there ſhall be a zales, the panel ſhall be ſup- 
plied out of the reſt preſent, or by other ſuch citizens 
at the diſcretion of the mayor and fix aldermen ; and all 
pleas in ſuch attaints ſhall be tried there by inqueſts of 
the ſame city, and not elſewhere. . And in an attaint 
there, no challenge ſhall be for lack of ſufficiency in 


not extend to lands or tenements, nor to other puniſh- 
ment of the petit jury, or other proceſſes, than ſuch as 
are limited by this at; and in ſuch an attainc, if the 
petty jury be attainted, judgment ſhall be againſt the de- 
fendant as at the Common Jaw ; and againſt the petty 
jury, to forfeit each of them 20/. or more, at the diſ- 


feited before them, and to ſuffer ſix months impriſon- 
ment, or leſ:, at the like diſcretion of the court, and to 
be for ever diſabled to be a juror, But if the verdict be 
affirmed, aud the grand jury ſhall inquire into the cor- 


to have taken any reward, &c. he ſhall forfeit ten times 
the value thereof to the plaintiff, and ſhall ſuffer impriſon- 
ment, and diſability to be a juror as aforeſaid ; the like 
? orfeitures alſo and impriſonment ſhall be inflicted on 
the tenant or defendant that ſhall give ſuch reward or 
promiſe. And if a debt, coft, or damages are recovered 
in the firſt ation (whereupon the attaint is brought) and 
that verdict found falſe, the plaintiff in ſuch attaint ma 

ſue an ation of debt for reſtitution of ſuch debts, coſts 
and damages, by writ or plaint, in any of the King's 
courts. And in ſuch attaint, if the plaintiff be nonſuit, 


ſoned, and make fine (to the uſe of the city) at the diſ- 
cretion of the court; and where there are two or more 
plaintiffs, if any of them dic, or be nonſuit, and albeit 
all the tenants or defendants, and ſome of the petty jury 


jury remain in life, And the grand jurors, that make 
default, ſhall forfeit for the firſt default 40 5s, for the ſe- 


wiſe proceſs ſhall be made againſt the jurors and parties in 
this attaint, as is uſually made in attaints at the Common 
law, and ſhall be returnable at every huſtings. And the 
attaint ſhall not remain to be taken after the firſt ſum- 
mons returned, for the default of the tenant or defen- 
dant, or any of the petit jury z neither ſhall any prote&ion 
or eſloin be allowed in the ſame ; provided, that on at- 
taints in the aid city upon any record, wherein the trial 


impanel half ſtrangers, worth 100 /. apiece, 


verdict betwixt party and party, before judges of record 
(where the thing in demand extendeth to the value of 
401. and concerneth not life) the party grieved ſhall 
have an attaint againſt the petty jury, and againſt the 
party that hath the judgment thereupon. And the pro- 
cefles ſhall be ſummons, reſummons, and diſtreſs infinite, 
as well againſt the petty jury as againſt the grand jury 
who ſhall be of the accuſtomed number, and have lands 
of the yearly value of twenty marks out of ancient de- 
meſne. And upon the diftreſs, which ſhall be delivered 
of record, open proclamation ſhall be made in court ; and 
the diſtreſs ſhall be awarded fifteen days before the return 
thereof, and ſhall be made upon the land of every of the 
grand jury, as uſed in other diftreſſes. And if the de- 
fendant, or petty jury, or ſome of them, appear not, the 


And 


with the tenants or defendants in the attaint, to appear 


eſtate z provided that the judgment in ſuch attaint ſhall 


cretion of the court, to ſuch uſe as other penalties for- 


ruption of the petty jurors ; and if any of them be found. 


or the firſt verdict affirmed, the plaintiff ſhall be impri- 


die, yet ſhall not the attaint abate, ſo that two of that 


cond 5 /. and for every other afterwards 10/. And like= 


was per mediatatem lingue, the mayor and aldermen ſhall 


Stat. 23 Hen. 8. cap. 3. ſe. 2. Upon every untrue 
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And if any of the petit jury appear, the plaintiff ſhal] 
aſſign the falſe ſerment, whereunto the petty jury ſhall 
have no other anſwer (if they be the ſame perſons, and 
the writ, proceſſes, return, and aſſignment be good) but 
| that they made true ſerment, which ſhall betried by 24 

| of the grand jury ; unleſs the plaintiff hath before been 
nonſuit, or diſcontinued his ſuit, or had judgment againſt 
the Tame jury for the ſame verdict. And the defendants 
may plead that they gave a true verdict, or any other 


matter, which may bar the attaint 3 but notwithſtanding | 


ſuch plea, the grand jury ſhall nevertheleſs enquire whe- 
ther the firſt jury gave a true verdict or no. 

Sea. 3. If the petty jury be found to have given an 
untrue verdict, they ſhall each of them forfeit 20 /. to 
be divided betwixt the King and the plaintiff. 

Se. 4. The petty jury ſhall incur ſeverally fines, at 
the diſcretion of the juſtices, and be ever after diſabled to 
give teſtimony in any court. And if the defendant's plea 
in bar be found againſt him, the plaintiff ſhall have 
judgment to be reſtored to that he loſt, with his reaſonable 
coſts and damages. | 

Seat. 5, Outlawry in aQtion perſonal of excommu- 
nication ſhall be no plea againſt the plaintiff in attaint ; 
and in the aforeſaid proceſs ſuch day ſhall be given as in 
dower, but no efloin or proteftion allowed. And if the 
erand jury appear not, ſo that the petty jury's verdict re- 
mains untried, the defaulters ſhall upon the firſt diſtreſs 
forfeit 205. upon the ſecond 40 5. and upon every default 
after 5 /. the like penalty is alſo to be inflicted upon the 
tales. And the attaint is maintainable ſo long as any two 
of the petty jury are alive. | 

' Se, 6. An attaint ſhall alſo lie for a perſonal thing 
under the value of 40. in manner aforeſaid ; fave only 
that in ſuch caſe the grand juror is to have Jands worth 
five marks per ann, (out of ancient demeſne) or to be 
worth an-hundred marks in goods ; and the forfeitures of 
each petty juror ſhall be but 5 /. 

Sea. 7. For want of ſufficient jurors in one county, 
a tales ſhall be awarded into another county, at the diſ- 
cretion of the juſtices. And an attaint ſhall alſo lie for 
him that is aggrieved by untrue verdict of any inheritance 
in deſcent, reverſion, or remainder. And if the plaintiff 
be nonſuit, or diſcontinue, he ſhall be fined at the diſcre- 
tion of the juſtices. RE, Tres 

Se, 8. All attaints ſhall be hereafter taken in the 
King's Bench or Common Pleas, and not elſewhere ; and 
_ niſi prius ſhall be granted upon the diſtreſs at the diſcre- 
tion of the juſtices. Alſo any of the petty jury may ap- 
pear, and anſwer by attorney. And the moieties of the 
forfeitures ſhall be recovered by the King and parties re- 
ſpeQively by capias ad ſatisfaciendum, or fieri facias, or 
elegit, or a&tion of debt, againſt each of the petty jury, 
their executors or adminiſtrators having then ſufficient 

goods of the teſtator's not adminiſtred. And judgment 
and execution of reſtitution to the plaintiff, and of diſ- 
charge of reſtitution to the tenant or defendant, ſhall be 


2iven and had, as hath been uſed, And the nonſuit or | 


releaſe of one plaintiff ſhall not prejudice his companions, 
but they was be ſummoned and ſevered. ha 
Sed. g. In every writ of attaint upon this act, after 


the 7e/te, theſe words ſhall be inſerted, per flatutum uſque | 


annum 23 H.8. Det gratia, &c. 

Sedt. 11. This at ſhall not beprejudicial to the ſtatute 
of 11 H. 7. cap. 21. but every man for an untrue verdict 
in London, may bring an attaint upon this or that ſtatute, 
at his pleaſure. ade perpetual, 13 Ez, cap. 25. 

Stat. 37 Hen. B. cap. 5. ſet?, 3. Citizens of London, 
being worth four hundred marks in goods, may be im- 
panelled and returned by the ſherifts of Zondon upon at- 
taints there. And the juſtices ſhall hereafter fit upon 
attaints in Landon at Guildhall, or ſome other convenient 
place in that city, and not elſewhere ; neither ſhall the 
citizens there be compellable to appear upon any ſuch 
attaint in any other place, notwithſtanding the ſaid ſta- 
tute of 2 3 Hen. 8, cap. 3. . 


= FT 
2, I ho ſhall have an attaint, 
He who had a rever/ion after the d 
life, might have an attaint at Comm anrwh 


verdiet given againſt the tenant for life « ar 
ſtatute 1 R. 2. cap. 3. he may have it i _ 


a tenant for 
"ÞON a fale 
now bythe 
n the life-time of 


on law, 


_— for life. Dyer 1. 
_ Ireſpaſs againſt the defendant 

with another, committed the — pond he 
that it was the ſame, &c. and that the plaintiff d Sears 
him ; now, if it ſhould be found againft the defend 
and damages given, yet he who was no party to the ”, 
may have an attaint as well as his fellow, Z7:h 66. ” 

Attaint was brought upon the ſtatute 2 3 H.$ rep 
the executors of” Sir Fobn Barker, whereas the BS oe 
in a Cauſe between him and one A»/?in, 2nd the f = 
gives an attaint between the parties, and doth not _—_ 
heirs or executors, yet this attaint was held good ; Fi 
xt og _ _ fag upon the ſtatute 5 x : 
tno that Natute doth not menti = 
24,25 on ntion executors. 1 Ay 

here treſpaſs is brought again/? baron 
| = agmp monte the hoe ſhall fy b 2% 39 
or 1t ſhall - be brought accordi EC T6 . 

Baron and Feme, þl. bh hy Mr mn þ 
 Succeſſors of a parſon ſhall have error or attaint of 
Judgment againſt the predeceſſor. Br. Attaint, Pl. 110, 
If a man has ſue a { by one venter, and a daughter 
by another, and zntails the lands ta him and his ſecond feme 
and the heirs of their two bodies, and recovery 1s hada ainf 
them by falſe oath, the attaint is given to the ſon G., nut | 
to the daughters ; per Forteſcue. Br. Attaint, pl, 40 

So, per Forteſcue, where a man has two ſons in burr 
engl, , and loſes by falſe verdiQ, and dies, the Pa 
is given to the eldeſt ſon, and ſo the daughter and the 
youngeſt ſon ſhall falſify the recovery by him, which 
wy on utterly denied, 18:4. x 

fa man brings bill quod reddat T. 401. guas domi 

regi & predieto T, debet upon the Jlatute k, 3 Hes 6. - : a 
and the jury paſs again/! the defendant falſely, attaint lies 
for the defendant ; for the King is not merely party ; for the 
party may diſcontinue or releaſe without the King, notwith- 
ſtanding that the King ſhall recover the moiety ; and 
therefore the attaint was demanded ; quod nota ; and fo it 
is admitted, that 4f the King was meerly party attaint does 
not lie. Br, Attaint, pl. 130.. 

It was ſaid, that upon information made by the King, 
which paſſed upon ifſue tried, the King nor the informer 
ſhall not have attaint ; for the informer is not fully party ; 
and when the defendant has anſwered, theattorney of the 
King replies for the King, and no further mention is 
after made of the informer ; and therefore the one or 
the other ſhall not have-attaint, but was awarded to an- 
ſwer to the points of the writ, and could not have day of 
continuance without iſſue. Br. Attaint, pl. 127. 

None ſhall have attaint but he that may be reſtored to the 
thing loſt by the judgment ; per Bram/tone Ch, J. Mar, 
210. 


id releaſ: 


3. 1n what caſes an attaint doth lie, and where net. 


It lies upon a falſe verdi given in caſes of felony, 
6 Rep. in the caſe of pardons ; but where the Queen1s 
ſole party, and the jury find for her, no attaint lies ; 
aliter where the ſuit is tam pro domino rege quam pro ſeid/0. 
4 Leon. 46. | 6 1 

In a writ de valore maritagii, iſſue was joined upon 
the tenure, and found for the plaintiff, and damages to 
40 5. and coſts to 205. but the jury did not find the 
value of the marriage, which they ought to have done 3 
and if they had found exceflive damages, an attaint 
lieth againſt them, and this defe& of the verdi& ſhall 
not be ſupplied by a writ of enquiry of the value, becauſe 
that would prevent the party of his remedy by attaint. 
10 Rep. 118, 

In debt on bond for performance of covenants, 
which was, that in conſideration the plaintiff would have 


one of 


a new mill upon the lands demiſed to him by the _ 
ant, 


"A; 
and bring a water-courſe to it, he the ſaid deſen- 
eaſed the ſaid land to the plaintiff, and the plaintiff 

-_ d the breach 1n topping the water-courſe; upon 
a6:anc hey were at iflue, and found for the plaintiff ; 
waicn | oh brought an attaint, and the falſe oath was 
yi T1 was moved in arreſt of judgment, that here 
Ny a iſſue and conſequently no verditt, and ſo ny falſe 
= - then no cauſe of attaint; for the z/ſue was upon 
Py Jo #7 the cvater- courſe, which is no cauſe of ation 
ET ity own ſhewing; for there was no expreſs 
- ot that the plaintiff ſhould enjoy the water-courle ; 
Rs the defendant in the aCtion miz2ht have alledged 
ern matter in arreft of judgmerſt, and to he ſhall not be 
helped by an attaint z neither does It appear that execu- 
tion was taken out, and this attaint being brought upon 
| the ſtatute 23 Hen. 8. cap. 3: which gives this remedy to 
the party grieved, and becauſe before execution the defen- 
Jant is vo: 2 party grieved, it doth not Jie; but as to 
tele objections the court ſaid nothing; but the reporter 
adds a quere, If the plaintiff be not pars gravata, becauſe 
he is ſujet to the judgment, and liable to the execution, 
T lt. 2.5 8 tl. . 
"MW hve the Nika given to the jury is 'falſe in part, 
tho! it be in a pornt not matertal, yet this 1s ſufficient ex- 
cuyſe for the'r not giving him credit in any other part of 
his evidence, and ſo had no cauſe to find their verdict 
upvn this oath againſt the pirty agzinft whom it was gi- 
ven, Cro. Eliz 309, 310» | 
It lies agzinſt a jury, for finding the bond of Edward 
the bond of Edmond. Palm. 286. | 

The jury may be aftainted two ways ; 1ſt, where they 
find contrary t9 evidence z 20ly, where they find out of the 
compaſs of the allegata. But to attaint them for finding 
contrary to evidence 18 not eaſy, becauſe they may have 
evidence of their own conuſance of the matter by them, 
or they may find upon diſtruſt of the witneſſes, or their 
own proper knowledge; but if they find upon evidence 
that does not prove the allegata, there it is eaſy to ſub- 
jet them to an attaint, becauſe it is manifeſt that what 
is ſo found is an evidence not correſponding to their 
iſſue, and this was the only curb they had over the jurors; 
for the judge being beſt maſter of the allegata, if they did 
not follow his direion touching the proof, they were 
then liable to the danger of an attaint;z and therefore 
ſince the judges, from the difficulty of attainting the jury, 
have grarited new trials, whereby jurors have been freed 
from the fear of attaint, they have taken a great liberty in 
* ging verdifts; but fince the attaint-1s only diſuſed, and 

not taken arvay, *tis neceſſary that a certain matter ſhould 
be brought before them; and therefore in treſpaſs, the 
quzn ity and value of tne thing demanded muſt be fo 
conveniently deſcribed, that if the jury find damages be- 


gant, 


yond ſuch quantities and value, it may be apparently ex- | 


cjrve, and they ſubject to the attaint; and fo on ſpecial 
contracts, they muſt be ſet forth ſo preciſely, that 7 
evndence be given of another contra&t, and: not in the alle- 
gations, and yet the jury find for the plaintiff, they may be 
ſubjeft to an attaintz and were it otherwiſe, if the plain- 
tiff had a jury to his turn, and the judge ſhould direct 
that the plaintiff be nonſujt, yet, if the plaintiff would 
ſtand the trial, the judge muſt give poſitive directions to 
hind for the defendant, there would be no means of com- 
pelling the jury to find according to the direCtion of the 
Judge, if they were not under the terror of an attaint, if 
they did otherwiſe; fo this is the only curb that the law 
a$ put in the hands of the judges to reſtrain jurors from 
z'Ving corrupt verdicts. | Gilb, H. C. B. 128. | 
here a jury finds a thing which is out of the r/ſue, 
a verdict is void, becauſe they are ſworn to try the 
ue between the parties, according to the evidence given; 
{o that whatſoever they try beſides the iſſue, is not per 
Jaratores; and therefore if that matter ſo tried is falſe, 
t no perjury, nor doth an attaint lie againſt them, 
0b, 53. | | 
In eje&ment the plaintiff had a verdict for the land, 
and the defendant brought an attaint, and pending the 


there 


Writ, a feoffment w de of the land; adjudged, that 
eo mer as made of the land; adjudged, 


__ to the right 


nguiſhed and gone ; for tho? *tis colla- 


of the land, for no land is demanded by 


A&A: T--T 


an attaint, and ris only to reform the erroneous pro- 
ceedings, viz, the falſe cath; yet becauſe by a verdi&t ir 
attaint the land ſhall be deveſted and the Tight removed, 


the attatht is barred and extin& by the feoffment. 1 Rep. 


4+ Proceedings, pleadings and evidente iti attaint. 


The writ of attaint muſt be returnable in B. R. os 

C. B. and fiot elſewhete. Co. Lit. 294. 
By the aforeſaid ſtatute 23 Hen, 3 c. 3. the proceſs 
In attaint ſhall be ſummons, reſummons, and diſtreſs in- 
finite againit the party and petit jury, and alſo againſt 
the grand jury; 

At the return of the writ of attaint, by the ſaid ſtatute 
23 Hen. 8. if any of the petit jury appear, the plaintiff 
ſhall aſſign the falſe oath of the verdi& untruly given. 
And by the ſame ſtatiite, if the defendant, or any of the 
petit jury appear not on diſtreſs, the grand inqueſt ſhall 
be taken by default, 

The petit jury can plead no plea, but ſuch as may ex- 
cuſe them of the falſe oath, t Rol. Abr. 585. 

The petit jury cannot plead that the plaintiff in the 
attaint was tenant aſter the attain? purchaſed, 1 Rol; 
Abr. 285. ar | 

Attaint was brought pon appeal of Maihem. The de- 
fendant pleaded relenſe of execution meſne between judgment 
and execution, and one of the petit jury pledded arbitrement 
by ſubmiſſim made between the plaintiff and defendant, and 
a good plea; per Danby ; for he may plead releaſe made 
by the plaintiff to the defendant, and all pleas which go in ex-+ 
cuſe of the falſe oath and the puniſhment ordained for it ; 
and fo ſee that it is admitted there, that attaint lies upon 
appeal of Maihem, and ſee now the new ftatute 23 H. 8. 
of attaints; and ſee if this ſkatute does not ferve to have 
appeal of Mathem upon, though the law was otherwiſe 
before. Br. Attaint. pl. 12. 


In attaint the petit jury cannot ofſign error in the ori- 


ginal; for it 1s not party to the record, but ought to anſwer 


to the falſe oath. Br. Attaint. pl. 93. | 

Attaint by two upon aſliſe paſſed againſt them, and ore 
of the petit jury pleaded outlatory in one of the plaintiffs bt- 
fore the day of the aſſiſe; and held that he cannot have it; 
for he cannot have plea but in maintenance of his verdi#?, 
or in bar, and not plea to the writ, as to ſay that the writ 
is brought pending another «writ of attaint of the ſame mattef, 
or that the feme plaintiff was covert baron, her baron not 
named, &c, Br, Attaint. pl. 85. | 


In attaint at the diftringas, one of th? petit jury ſaid that 


the defendant is dead, and a good plea for him; per cur, 


for now the plaintiff cannot have judgment againſt him, 
nor be reſtored, Br. Attaint. pl. 2. 


In attaint upon a writ of treſpaſs, one of the petit jury 


' pleaded a concord between the plaintiff in the attaint and the 


defendant, and this was held a good plea in 13 £4. 4. by 
the better opinion; and in all actions founded upon tort, 
as treſpaſs, conſpiracy, maintenance, &c. where nothing 
certain is demanded, nor to be recovered, beſides a 
damage, concord is a good plea. Dyer 75. 

Attaint is given to the party grieved by the ſtatute 


23 H.8.c. 3. and it was brought againft the defendatit 


upon a falſe verdict in an affiſe, who died pending the 
writ; but it was ruled, that the atta:nt ſhould not abate 
by his death. Dyer 139, _ | 

An attaint as well as a writ of error ſhall follow the 


| nature of the ation upon which 'tis founded; ſo thar if 


ſummons and ſeverance lies in the firſt ation, it ſhall do 
ſo likewiſe in the attaint, but this is not a ſuperſedeas as 
a writ of error is; adjudged likewile, if damages are re- 
covered againſt ſeveral in an aftion of conſpiracy, all of 
them muſt join in an attant, and the nonſuit of one of 
them ſhall not hurt the reſt. 6 Rep. 25. 

But adjudged, that where an afliſe was brought againſt 
three coparceners, who all pleaded that there was no tenant 
of the freehold named in the writ, - and the jury found 
that two of them were diſlſeiſfors and tenants, &c. and 
that the third had nothing, &c. and afterwards they all 
three joined in an attaint, and after appearance the third 
ſiſter, who was acquitted as aforeſaid by the ſaid ver- 
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dit, was now nonſuited in the attaint, in that caſe the | | 


attaint was abated, becauſe ſhe had no cauſe to bring an 
attaint, for there was no verdict againſt her. 
217. | NT | 
s In attaint the parties and the jury appeared and deman- 
ded oyer of the record upon which the a7taint was founded, 
which record being in the Common Pleas, they had it, 
and thereupon the plaintiff afligned the falſe oath ; the 
defendants pleaded, that they made a good and lawful 
oath; upon which they were at iſſue, and in the ſame 
term the record was removed by a writ of error into the 
King's Bench ; adjudged, that notwithſtanding it was 
thus removed, the court of Common Pleas might pro- 
ceed, if the proceſs for the grand jury were returned. 
Dyer 284. 

So that court may write to other inferior courts to 
have the record certified to try a thing depending before 
them; for the Common Pleas hath a juriſdiction to hold 


I Leon. 


taint the firſt jury than was piven to the fir ; 


plea, either in error or attaint, upon a judgment or falſe 
oath given in other courts. Dyer 250, 

Judgment was given in the Exchequer, and an attaint 
was brought in London, and before execution the record 
was removed by certiorari into the King's Bench, and 
the plaintiff prayed execution upon it, and had it; for an 
altaint is not a ſuperſedeas as a writ of error is, nor dotn 
a ſuperſedeas lie in attaint, Dyer 82, 

In ancient times it was held, that where a man reco- 
vered a debt upon a bond, the judgment was, that the 
bond ſhould be damned, that is, cancelled; but now, fince 
 attaints and writs of error are ſo frequent, the judges have 
thought it dangerous to cancel deeds, either where the 
plaintiff recovers, or where the verdict and judgment is 
againſt him, becauſe in both caſes it may be reverſed by 
a writ of error or attaint. 6 Rep. 45. 

Attaint was brought in the Common Pleas againſt a 
jury, for a verdict given in the King's Bench, where- 
upon the record was removed from that court to the 
Common Pleas, and there the verdict was affirmed ; ad- 
Judged, that the plaintiff in the action ſhall have execu- 
tion according to the verdict, for the record is in the 

King's Bench, and nothing but the zenor thereof in the 
Common Pleas ; but if the verdict had been ſet aſide, and 
execution had been put upon it before it was ſet aſide, then 
the court of Common Pleas might have awarded reſtitu- 

_ tion to the party grieved. Cro. Eliz. 371. 

Upon a certificate from a judge, that the jury gave a 

_ verdict againſt his opinion, the judgment was ſtayed ; 
but upon motion to the court for judgment, it was 
granted, and accordingly it was entred; for the party 
may have an attaint againft the jury, and there is no 
other remedy for him. Style 138. 
The teſtator had a verdict upon a guo minus brought by 
him in the Exchequer; an attaint was brought againſt his 
executoss ; adjudged, that itlieth againſt executors by the 
equity of the ſtatute 23 H. 8. cap. 3. which was in mi- 
tivation of the Common law, for it lies againſt any one 
who hath the beneft of the thing recovered; and in this 
cale the executors pleaded a concord made between the 
plaintiff and their teſtatorz upon which plea the plaintiff 
demurred; andit was adjudged, that in all aCtions found- 
ed upon a wrong, as 'treſpaſs, conſpiracy, &c. where no- 
thing certain is demanded, nor any thing to be recovered 
but damages, there concord is a good plea, Dyer 202. 

The plaintiff had a verdict in an aQion of treſpaſs, and 
the defendant brought an attaint, and one of the jury 
pleaded an accord, with ſatisfaftion between the plaintiff 
and the defendant in the aCtion, and adjudged a good 
plea; for the writ of attaint is not grounded alone upon 
the. record, where the matter is made certain, but upon 
matter of fact, for the ſuppoſition of the falſity of 'the 
oath- 1s matter of fact, 6 Rep. 44. in Blake's caſe. 

Adjudged, that the plaintiff in attaint may not produce 
more witneſſes, nor give farther matter in evidence than 
what was depoſed in the firſt ation, but the defendant 
in attaint may give matter in evidence to enforce the firſt 
verdict, and the plaintiff ſhall have time to diſprove it, 
if he can, Dyer 59, | 


| to the knowledge of | as to] the fact, they might give in 


A-2-:> 
In an atiaint, more evidence cannot be giver to 5 


no default was in the fuſl jury, if it was not thewk' 
them. 1 Kol. Abr, 285. £2 I 0 
In an attaint the plaintiff cannot give in evidence + re 
cord which was not given to the petit Jury ; for "2 
were not bound to find it; it was not ſhewn to then: 
1 Rol. Abr, 285. bo 
Jn aſliſe, iflue was taken whether lands were conteined 
in letters patent or not, which by the Common law GR 
not contained, tho? by the ſtatute of 4 17. $. they were 
contained, The juſtice of aſfiſe would not ſuffer that 
ſtatute, it not being pleaded, to be given in evidence tg 
the jury; whereupon they found that the land was nor 
contained : hereupon an attaint was brought, and the 
court would not ſuffer that flatute to be grven in evidence ty 
the grand jury, which was not given in evidence to tho petit 
jury. Hob. 227. 
The judgment in attaint was ſo ſevere, that they allnued 
all manner of evidence in ſupport of their verdi ; but againſt 
the verdit they admitted nene that was not grven at the far- 
mer trial, becauſe the jury might give in their verdia, 
not only on the evidence given in court, but on their own 
knowledge; and therefore whatever other ways they came 


evidence for the ſupport of their verdict; but the evidence 
not offered on the trial can never be brought againf 
them, becauſe ſuch evidence mipht lave alter'd their 
judgment, had it been given; and the want of that light, 
which the party neglected to ofier, cannot convict them 
of falfity, which, if it had been offered, might have 
founded a different verdict, Glb, H, C. B. 71, 


Form of a writ of attaint in treſpaſs in the King's Bench, 


EORGE the Third, &c. To the ſheriff, &c If 

S. of L. ſhall make you ſecure, &c, then ſumman, &e. 
twenty- four lawful knights of the venue of N. that they be 
before us at B. on the oftave of St. Hilary, ready by oath 
to recognize whether the jurors, by whom a certain inguiſe 
tion was lately taken before us at B. by our writ between 
J. and M. his wife, and the aforeſaid S. touching a certain 
treſpaſs to the ſaid M. by the afarefaid S. committed, as it 
was ſaid, have made a falſe oath, as the ſame S. gricuniſy 
complaining to us hath fhewed, and in the mean time that 
you diligently inquire who were the jurors of the firſt ingui- 
ſition, &c. And have them then before our juſlices afirt* 
ſaid, &c. or before us, Fc. | 


Attainfed, A:tin2us, Is uſed in our Common law, 
particularly for ſuch as are found guilty of ſome crime or 


| life and death paſſing upon him, and'is by 


the ſtatute 24 & 35 Hen. 6, cap, 14, and 1 £4. 


offence, eſpecially felony or treaſon: however a man 1s 
ſaid to be attainted of difleifin, Cowell, TFeft. 1. cap. 24 
& 26. an. 3 Ed. i. A man 1s attainted by two means 
by appearance, or by proceſs. Staundf. Pl. Cor. fol. 44 
Attainder by appearance is by confeſſion, by battle, or by 
verdict. 1d. fol. 122. Confeſſion, whereof attain! groweth, 
is double : one at the bar before the judges, when the 
priſoner upon his indictment read, being aſked whether 
Guilty or Not guilty, anſwers Guilty, never putting hin- 
ſelf upon his country z the other is, before the coronet 
in ſanctuary, where he was in former times upon h15 con- 
feflion conſtrained to abjure the realm ; and therefore 
this kind of attaint was called attainder by abjuratin. 
14. fol. 182. Attainted by battle is, when the party 15 2p" 
pealed by another, and chuſfing to try the truth by com- 
bat, rather than by jury, is vanquiſhed. %. fol. 44+ 
Attainder by verdi is, when the priſoner at the bar, 
anſwering to the indictment Not guilty, had an inquelt 0: 
their verdict 
found guilty, 1d. fol. 108 & 192. Attainder by proceſiz 
otherwiſe called attainder by default, or utlary, 15, where 
a party flieth, and is not found until he have been five 
times publickly called in the county, and at Jaſt cage 
upon his default, pronounced or returned outlawed. 4: 
fol. 44. The ſame author, fol. 108. makes a difference 
between attainder and conviction; and with this m_—_ 


42. 18 


A T. 


ia, in theſe words; that then every ſuch offender being | 


thereof duly convicted or attainted by the laws of this 
-? To 2 man by our ancient laws was ſaid to be 
” *t4 preſently upon the verdi&t Guilty; but not to 
— ariaivied, till it appeared he was no clerk, or being a 
Jerk and demanded of his ordinary, could not purge 
himſelf ; whereby It appeareth, .that attandey is Jarger 
than conviftion, conviction being only by the jury; and 
attainder is not before judgment. | Perkins; Grants, nu, 
27, 29. Yet it appears” by Staunaford, fo. g. that con- 
viction is ſometimes called attainder z for there he ſays, 
the verdict of the jury do either acquit or aztam? a man: 
and o it is in J/o/em. 1. cap. 14. and likewiſe in many 
ancient writers, Et ft quis aliter quam ſic fecerit, & de hoc 
emvietus fuerit & attaintus, ponatur in carcgre. Du 
Free, Britton, fo. 75. uſes the participle attarmt in the 
ſenſe we ſay attainted unto. This ancient law touching 
the purgation and conviCtion of clerks, is altered by 23 
Eliz, ca, 2. as you may read further in Clergy. | 
Aftal ſariſin. The inhabitants and miners of Corn- 
wall called an old deſerted /mine, that is given over, by 
this name of attal ſari/in, 1. e. the leavings of the Sari/ins, 
Saſſins, or Saxons. Cowell, ed. 1727- 
Aftegia, (from the Lat. ad and zego) A little houſe, 
'Tis mentioned in Ethelwerd, lib. 4. Hiſt. Angl, cap. 3. 
—— Pellunt ingenuos paſſim, attegias figunt in oppido. 
Covell, 1b, | | | 
Attendanf, Atendens, Signifies one that oweth a duty 
or ſervice to another, or in ſome ſort dependeth upon him. 
For example; there is lord, meſne, and tenant ; the tenant 
holdeth of the meſne by a penny; the meſne holdeth over 
by two pence: The meſne releaſeth to the zenart all the 
rizht he hath in the land, and the tenant dieth; his wife 
{hall ve endowed of the land, and ſhe ſhall be attendant 
to the heir of the third part of the penny, not of the third 
part of the two pence; for ſhe ſhall be endowed of the 
beſt poſſeſſion of her huſband. And MKichin, fo. 109. 


NT 


4d hereto 2 & 3 Ed. 6. cap. 23, and Staundf. 


faith, that where the wife is endowed by the guardian, ' 


ſhe ſhall be attendant to the guardian, and to the heir at 
his full age; with whom agrees Perkins in Dower, 424. 
Cowell, . | | 
Aftermining, (from the Fr. terminer, to limit, to 
bound) Is uſed for a time or term granted for payment of 
a debt, Ordinatio de libertatibus perquirendis, an. 27 Ed. 1. 
And in the ſtat. 2/22. 2. it ſeems to ſignify the purcha- 
hng or gaining a longer time for payment of debts. 
diterminent querentes uſque in proximum parliamentum. 
Weſt. 2. c. 24. Cowell. | 
| Attile, ( Attilium, attillamentum ) The rigging or fur- 
niture of a ſhip. This word is mentioned in Fleta, bb, x. 
& 25. Batallus (that is, the boat) cum omnt onere cet 
ttillamento, Cowell. FE! 


Attillamentum, See Attile. 


Attoznare rem, To atturz or turn over money and 
$00ds, 9172. to aflign or appropriate them to ſome particu- 
ar uſe and ſervice, Ken, Paroch, Antiq. þ. 283. 
 Attoznato faciendo vel recipiendo, A writ to com- 
mand a ſheriff or ſteward of a county court, or hundred 

court, to receive and admit an attorney, to appear for the 
perſon that owes ſuit of court. P. N. B. 1 56, Every 
| Perſon that owes ſuit to the county-court, court-baron, 


wh. may make an attorney to do his ſuit. Stat. 20 Hen. 3 
0 IO. 


Atfozney, ( Attornatus) Is a perſon appointed by an- 
Other to do any thing in his ſtead, and is as much as pro- 
Urator or ſyndicus in the Civil law. Cowell. Weſt in 


his Symb Part. 1. lib. 2 : 
o * .. - B . ot. 2 . 
Attornies are "A 4 fe 559. defines attorntes thus 


ment, or requeſt of another, do take heed, ſee to and 


a ppon them the charge of other men's buſineſs in their 
Ks 4 WEI -14 the perſon here treated of is an attor- 
$4 " aw, who 1s appointed to proſecute and defend for 
cent, and is conſidered as an officer belonging to 


e 2p | 

x uns of Juſtice; concerning whom are ſeveral ſta- 
$ and adjudications; 
efore the 


1285) aj ſtatute of JYe2. 2. c. 10. [13 Ed. 1. AD. 


t 


altormes were made by letters patent under 


T-A0 y 
the great ſeal, commanding the juſtices to admit the per 
ſon to be his attorney. Theſe patents, where they were 
obtained, feem to have been inrolled by a proper officer, 


called the clerk of the warrants; and alſo the courts in- 


rolled thoſe patents on which any proceedings were, If 
ſuch letters patent could not be obtained, the perſons 
were obliged to appear each day in court iri their prop-r 
perſons. Gb, H.C.B. 32, 33. 

The ſaid ſtatute of Yee. 2. gives to all perſons a li- 
berty of appearing, and appointing an attorney, as if they 
had letters patent ; and therefore the clerk of the war- 
rants received each perſon's warrant, and upon the war- 
rant it equally appeared to the court, that he had ap- 
pointed ſuch a one his attorney to the end of the cauſe, 
unleſs revoked; fo that on each aCt there is no occaſion 
of the plaintiff's and defendant's prefence, as was uſed 
before that time, This authority continues till judgment; 
and for a yezr and a day, and afterwards to ſue out exe- 
cution, and for a longer time, if they continue execution ; 
but if'not, the judgmenit is ſuppoſed to be ſatished; and 
to make it appear otherwiſe, the plaintiff muſt again 
come into court, which he either does by a ſcire fac, or 
an action of debt on the judgment. Gb. FH. C.B, 32. 


I. Statutes concerning attornies, 


2. Orders of the judges in relation to attormes, 
I. Statutes concerning attornies., 


Stat, 20 Hen, g. cap. 10. Every freeman that oweth 
ſuit to the county, tithing, hundred, or wapentake, or 


to a court-baron, may make an attorney to his ſuit for 
him. | | | 


Stat. Wet. 2. c. 10. 13 Ed. 1. Every perion may 


make a general attorney to ſue for him in all pleas in the 
circuit of the juſtices, but ſuch attornies ſhall not be cx- 
empted from ſerving on juries. | iy 

Stat. 12 Edw. 2. cap. 1. The tenants in writs of 
novel diſſeiſin may make attornies : yet they may plead by 
bailiffs if they will, as they bave uſed to do. 

Stat. 15 Edw. 2. /lat. 1. Parties to fines, as we!l de- 
mandant or plaintiff as tenants or defendants, that will 
acknowledge their right of lands unto. other in pleas of 
warrantia charte, covenant, &c, before the fines pals, ſhall 
appear perſonally, ſo that their age, idiocy, or other de- 
fault (if any be) may be diſcerned : provided that if any, 
by age, impotence, or caſualty, is not able to come in 


court, one of the juſtices ſhall go to the party and receive 


his cognizance, and ſhall take with him a knight or man 


of good fame. Barons of the Exchequer and juſtices 


ſhall not admit attornies, but in pleas that paſs before 


| them, and where they be aſſigned. Reſerved to the 


Chancellor his authority in admitting attornies, and to 
the Chief Juſtices. | 


Stat. 7 Ric. 2. cap. 14. They who ſhall depart the 


| realm with the King's licence, being of good fame, may, 


perlons as by the conſent, command- / 


before their departure, leave a patent from the chancellor 
(with the advice of the juflices) enabling them to make 
general attornies to anſwer for them in writs of premu- 
nire facias, and all other writs and plaints, in which pa- 


tent particular mention ſhall be made of writs and plaints 


of pramunire facias, And thoſe attornies may make at- 
tornies under them. 

Stat, 4 Hen. 4. cap. 18. All attornies ſhall be exa- 
mined by the juſtices; and by their diſcretion put into 
the roll, And thoſe that are by them approved, ſhall 
ſwear truly to ſerve in their offices, and to make no ſuit 


in a foreign county. And the other attornies ſhall be 


put out by the like diſcretion of the juſtices ; and their 
maſters ſhall have notice thereof, leſt they be prejudiced 
thereby. And as any die or ceaſe, the juſtices ſhall ap- 
point others, being virtuous, learned, and ſworn, as 
aforeſaid. And if any attorney be found notoriouſly in 
fault, he ſhall forſwear the court, and be never admitted 
into any other court. The treaſurer and, barons of the 
Exchequer ſhall purſue the like courſe there, at their dif- 
cretion. 

Stat. 
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Stat. 4 Fen. 4. cap. 19, No officer of a lord of a fran- 
_chiſe, which hath return of writs, ſhall be an attorney in 
the ſame franchile. | 

Stat. 5 Hen, 4. cap. 13- Impotent perſons that are 
outlawed may make their attorney, by permiſſion of any 
juſtice, or of the Chief Baron: howbeit, in the writ of 
capias ad ſutisfaciendumy, the common law ſhall hold 

lace, 

F Stat, 33 Hen. 6. c. 7. [A. D. 1355-] It is recited, 
that not long before, within the city of Norwich, and 
the counties of Suffolk and Norfolk, there were but fix or 
eight attornies at moſt, in which, time great tranquillity 
reigned therez but that now in the ſaid city and coun- 
ties, there were above fourſcore attornies, the greater 
part of whom having nothing elſe to live upon, ſpent 
their time in fomenting and encouraging little trifling 
. and vexatious ſuits, to the no ſmall damages of the ſaid 
city and counties, Wherefore it was enacted, that from 
thenceforth there ſhould be but ſix common attornies in 
Norfolk, ſix in Suffolk, and two in the city of Norw:ch, 
who ſhould be approved by the Chief Juſtices ; and that 
the eleQtion and admiſſion of all other attornies by the 
Juſtices, above the ſaid number, ſhould be void ; and if 
| any other ſhould preſume to praCtiſe, he ſhould forteir 
twenty pounds. 


Stat, . 32 Hen. 8. c, 30. 18 Eliz. c. 14. Every at- 


torney ſhall cauſe his warrant to be entered of record, in 


ſuch ſuits as he is concerned, the fame term the iſſue 1s 

entered, on pain of forfeiting ten pounds for every de- 

_ Fault, and of being impriſoned at the diſcretion of the 
_ Juſtices, | 

Stat, 29 or 28 Eliz. cap. 5. ſet. 21. If any perſon 


ſhall be ſued upon a penal law in the King's Bench, 


Common Pleas or Exchequer, where ſuch perſon is bail- 
able, or by leave of the court may appear by attorney ; 
in every ſuch caſe the perſon ſo ſued may, at the day con- 
tained in the firſt proceſs, appear by attorney of the ſame 
court. 

Stat, 31 Zliz, cap. 10. ſe. 20. The above clauſe 
ſhall extend only to natural-born ſubje&s and denizens, 

Stat, 3 Fac. 1. cap. 7. ſef. 1. An attorney, folicitor, 
or ſervant to any, ſhall not be allowed any fees given to 
counſel, or for copies, unleſs he have tickets thereof 
ſigned by the hand of them that receive ſuch fees ; and 
he ſhall alſo give unto his client true bills of all the charges 
of ſuit under his own hand, before he can charge his 
client with the payment thereof. And if he delay his 
client's ſuit for gain, or demand by his bill allowance for 
money which he hath not diſburſed, the client ſhall re- 
cover againſt him his coſts and damages, and he ſhall be 
for ever after diſabled from being an attorney or ſolicitor. 

$24. 2. None ſhall be admitted attornies in courts of 
record, but ſuch as have been brought up in the ſame 
courts, or otherwiſe well praCtiſed in ſoliciting of caules, 
and found ſkilful, and of honeſt diſpoſition ; and none 
but ſuch ſhall be hereafter ſuffered to ſolicit cauſes in the 
courts aforeſaid. And an attorney ſhall not admit any 
other to follow a ſuit in his name, on pain that each of 
them ſhall forfeit 20/. to be divided betwixt the King 
and party grieved; and the attorney ſhall be excluded. 

Stat. 12 Geo. 1. cap. 29. ſed. 4. If any perſon con- 
victed of forgery, or of wilful and corrupt perjury, ſhall 
practiſe as an attorney, ſolicitor or agent, in any ſuit or 
ation, in any court of Jaw or equity within England, 
the judges of the courts where ſuch ſuit or action is 
brought ſhall, on complaint or information thereof, exa- 
mine the matter in a fummary way in open court; and 
if it ſhall appear to the fatisfaftion of ſuch judges, that 
the perſon complained of hath offended contrary to this 
at, the judges fhall cauſe ſuch offender to be tranſported 
for ſeven years, to one of his Majeſty's plantations in 
America, in ſuch a manner, and under ſuch penalties, as 
felons are by law to be tranſported, 

Stat. 2 Geo. 2. cap. 23. ſ#, 1. No-perſon ſhall be 
permitted to aCt as an attorney, or to fue out proceſs, &c. 
in the name of any other perſon, in his Majeſty's courts 
of King's Bench, Common Pleas, or Exchequer, 'or 
dutchy of Lancaſter, or in the courts of great ſeflions in 


' fler, or courts of the Counties Palatine of Cheſter, Lay- 


| Maſter of the Rolls, &c. ſhall adminiſter to ſuch perſon 


' hand, and ſigned by a Maſter of the Rolls, &c. whereon 


 contraCt in writing, to ſerve as a clerk for five years t0 


' been examined, ſworn, admitted and inrolled, in manner 


A T | 'T 
IFales, or the counties palatine of Chifler, Loncafter 
Durham, or in any other court of record jn dy 
where attornies have been accultomably admitteq pig 
ſworn, unleſs ſuch perſon ſhall take.the gath Ixerei 5 
appointed, and ſhall alſo be admitted and inrolled : oy 
of the ſaid cpurts where he ſhall a& as an nitons mY 
the manner herein after directed. "7" OPRM 
Sect, 3. No perſon ſhall be permitted 
citor, or to ſue out proceſs, &c, in the name of any oth 
perſon, in any court of equity, either in the court of 
Chancery, court of equity in the Exchequer Chamy a 
court of the Dutchy Chamber of Lancaſter at Wafimis 


tO act as (oli. 


caſter, or Durham, or in any other infecior court of 
equity in England, unleſs he take the ofth hereby : 
pointed to be taken by ſolicitors in Equity, and 1 8 
admitted and inrolled in the ſaid courts of quity wher 
he ſhall a& as aſolicitor, 0 Oy. 
Sect. 4. The Maſter of the Rolls, two of the Mar. 
ters in Chancery, the Barons of the Exchequer, the 
Chancellor of the Dutchy, and the Judges of the other 
courts of Equity, ſhall, before they admit any perſon to 
take the oath, examine and enquire touchins his Capa- 
city; and if the ſaid Maſter of the Rolls, &c, ſhall be 
ſatisfied, that ſuch perſon is duly qualified, then the fail 


the oath to be taken by ſolicitors, and ſhall cauſe him to 
be admitted a ſolicitor in ſuch court of equity, and his 
name to be inrolled as.ſuch, without any tee, other than 
Is. for adminiſtring fuch oath ; which admiffion ſhall 
be written on parchment in &rg/i/h, and in a common 


a treble 40s. ſtamp ſhall be firſt imprefled, and ſhall be 
delivered to the perſon admitted. | Rf, 

Set, 5, No perſon ſhall be permitted to a as an 
attorney, .or to ſue out proceſs, &c. in the name of any 
other perſon, in any courts of law, unleſs ſuch perſon 
ſhall have been bound, by contract in writing, to ſerve 
as a clerk for five years, to an attorney duly ſworn and 
admitted, in ſome of the ſaid courts; and ſuch perſon, 
during the ſaid term of hve years, ſha]l have continued in 
ſuch fervice; and alſo unleſs ſuch perſon, after the expi- 
ration of the faid five years, ſhall be examined, ſworn, 
admitted and inrolled, in the ſame manner as herein re- 
quired, | TR | 

Sed?, 6. The judges of the ſaid courts ſhall, before 
they admit ſuch perſon to take the oath, examine and en- 
quire touching his capacity to a&t as an atrorney ; and if 
ſuch Judge ſhall be ſatishcd that the perſon is duly qua- 
lified, he ſhall adminiſter in open court to ſuch perſon 
the oath hereby directed to be taken by attornies, and 
ſhall cauſe him to be admitted an attorney in ſuch court, 
and inrolled, without any fee, other than 1 5. tor admi- 
niftring the oath, which admiſſion ſhall be written n 
parchment in Znglih, in a common legible hand, and 
ſigned by the Judge, whereon the lawful ſtamp fhall be 
firſt imprefled, and ſhall be delivered to the perſon ad- 
mitted, | | | 

Sef. 7. After the firſt of December 1730, no per- 
ſon, who ſhall not before that day have been admitted, 
ſhall be permitted to aC as a ſolicitor, or to ſue out pro- 
ceſs, &c, in the name of any other perſon, in any courts 
of equity, unleſs ſuch perſon ſhall have been bound by 


a ſolicitor, duly ſworn, and admitted in one of the ſaid 
courts of equity, and during the ſaid term hall have 
continued in ſuch ſervice; and alſo unleſs ſuch perlon, 
after the expiration of the ſaid five years, fhall have 


as hereby before required, 

$:4. 8. The Maſter of the Rolls, two of the Maſicrs 
in Chancery, the Chancellor of the Dutchy of Lanca/'"; 
and the Judges of the other courts of Equity, ſhal!, be- 
fore they admit any perfon to take the oath, examine 
touching his capacity to a as ſolicitor in courts ot 
equity ; and if the Maſter of the Rolls, &. ſhall be "if 
tisfled that he is qualified, the ſaid Maſter of the Rolls, 


&c. ſhall adminitter in open court to fuch perſons 


TIF 


h hereby Jireed to be taken by ſolicitors, and after 
yk | -»1{ſ> him to be admitted a ſolicitor in ſuch court of 
= nd his name to be inrolled as ſuch, . without any 
ages 2 than 15. for adminiſtring the oath ; which 
ſor .9on ſhall be written on parchment in Eng/i/h, in a 
yo hand, and ſigned by the Maſter of the Rolls, 
= whereon a treble 40 s. ſtamp ſhall be imprefled, and 
ſhall be delivered to the perſon admitted, 

$2, 9. Nothing 1n this act ſh:ll exclude any perſon 
from bein? admitted an attorney in any of the courts of 
law aforeſaid, who hath, on or before the twenty-fiith 
of March 1729) been bound by contract in writing to 
C-rve as clerk to an attorney, or perſon praCtiſing as fuch 
:n ſome of the courts of law aforeſaid, for four years ; or 
rom being admitted as a ſolicitor in the courts of equity, 
who hath, on or before the ſaid twenty-fiſth of March 
1729, been bound, by contract in writing, to ſerve as 
clerk to'a perſon praCtiſing as a ſolicitor in any of the 
(aid courts of equity, for four years; fo as ſuch writing, 
in caſe any money has been paid in reſpect of ſuch clerk- 
ſhip, hath ihe legal ſtamp, and ſhall be regiſtered in the 
{amp-office, | : 

$:4, 10. It ſhall be lawful for any attorney in any 
of the {aid courts of law, or ſolicitor in any of the ſaid 
courts of equity, with the conſent and permiſſion of any 
attorney in any of the ſaid other courts, ſuch conſent be- 
ing in writing, ſigned by ſuch attorney, and in the name 
of ſuch attorney, to ſue out proceſs, &c. or to proſecute, 
or defend any ation, or proceeding in ſuch court, not- 
withſtanding ſuch perſon is not ſworn or admitted an at- 
torney of ſuch court, 

$:2. 11. Nothing in this a& ſhall extend to autho- 
rize any judge of any court of record, to admit any 
ereater number of attornies, than by the antient uſage 
of ſuch court hath been allowed. | 

$22. 12, If any attorney or ſolicitor, to whom any 
perſon hath been bound as a clerk for five years, or four 
years, ſha!l die before the expiration of the term ; or if 
ſuch contraCt ſhall, by conſent, be vacated; or if ſuch 
clerk be diſcharged by any rule or order of the court 
wherein ſuch attorney or ſolicitor ſhall practiſe; then, if 
ſuch clerk ſhall by contract be obliged to ſerve, and ſhall 
ſerve accordingly as clerk, to any other attorney or ſoli- 


citor, during the reſidue of the ſaid term, ſuch ſervice 
ſhall be deemed good, | | 


$4, 13. Every perſon, who ſhall be admitted an at- 
torney in the ſaid courts, ſhall, before he is admitted, 


take and ſubſcribe the oath following, inſtead of the oath 
heretofore taken. Rs 


I A.B. do fwear, that I will truly and honeſlly demean 
myſelf in the pratice of an attorney, accerding to the beſt of 
my knowledge and ability, So help me God, 


Te, T4. Every perſon who ſhall be admitted a ſoli- 
citor in Chancery, or in any of the other courts of equi- 


ty, ſhall, before he be admitted, take the oath following, 
V2, ed | 


TA.B. a fwear, that I will truly and honeſlly demean 
myſelf in the prattice of a ſolicitor, according to the beſt of 
my knowledge and ability. | $89 help me God. 


CA. x 5+ No attorney or ſolicitor ſhall have more 
_ two clerks at the ſame time, bound by contract in 
riting, 
Se, 16. It ſhall be lawful for the prothonotaries of 
the Common Pleas, and the ſecondary of the King's 
nch, and the prothonotaries of the reſpeCtive courts of 
© Counties Palatine, and the great ſeflions in J/ales, 
to have three clerks at the ſame time; and ſuch clerks 
having ſerved a clerkſhip to any of the ſaid prothonota- 
"es, or ſecondary, for five years, may be examined, ad- 


_ "3; inrolled, attornies of any of the courts of law 
ad; -* | 


Ser, I7, 
Courts of law 


If any ſworn attorney, of any of the ſaid 
» ſhall knowingly and willingly permit any 
" ſecute or defend any aCtion in his name, not 
y _ attorney or ſolicitor, the perſon convicted 


ATT 


thereof ſhall be diſabled to aas an attorney, and hi# 
admittance ſhall be void. 


_ $29, 18. The chief clerk of the King's Bench, the 
clerk of the warrants in the Common Pleas, the protho- 
notaries of 


| he Counties Palatine, and of tie great ſeſ- 
ſions in Zales, or their deputies, and ſuch officers of the 
ſaid inferior courts of law, as the judges of the ſaid courts 
ſhall appoint, ſhall, without fee, inroll the name of every 
perſon who ſhall be admitted in the ſaid courts, purſuant 
to this act and the time when admitted, in an -Iphabeti- 
cal order ; and the ſenior clerk of the Petty. Bag Office 
in Chancery, the King's Remembrancer of the Exche- 
quer, the chief clerk of the Dutchy Chamber of Lanca/ter, 
the regiſters of the courts of equity in the Counties Pala- 
tine, and of the great ſeſſions of J/ales, or their depucics, 
and ſuch officers of the inferior courts of equity, as the 
judges of thoſe courts ſhall appoint, ſhall, without fee, 
inroll the name of every perſon admitted a ſolicitor in 
the faid courts, and the time when admitted, in alpha=- 
betical order; to which rolls all perſons ſhall have free 
acceſs without fee, | 

Sect, 19, The admiſſion of an attorney may be writ- 
ten on parchment without any ſtamp, in caſe he hath, on 
or before the firſt of Fune 1729, been ſworn and admit-' 
ted an attorney of any of the ſaid courts, 

Sed?, 20. Any peiſon who ſhall be admitted an attor- 
ney in the King's Bench, Common Pleas, Exchequer, 
Counties Palatine, and great feflions in Tales, may be 


ſworn, admitted, and inrolled a folicitor in all or any of 


the ſaid courts of equity, without any fee for the oath, 
or any ſtamp on the parchment whereon ſuch admiſlion 
ſhall be written, if the Maſter of the Rolls,.two Viaſters 
of the Chancery, the Barons of the Exchequer, the Chan- 
cellor of the Dutchy of Lanca/ter, and the Judges of the 
ſaid other courts of equity, ſhall, upon examining ſuch 
perſon, be ſatisfied that he is duly qualified, 

Se, 21, Any perſon who ſhall be admitted a foli- 
citor in any of the ſaid courts of Chancery, Exchequer, 
Dutchy of Lanca/ter, Counties Palatine, and great ſeſ- 
ſions in //ales, may be ſworn, admitted, and inrolled a 
ſolicitor in all or any of the ſaid other courts of equity, 
or in any inferior court of equity, without fee for the 
oath, or ſtampon the parchment, in cafe the Maſter of the 
Rolls, &:. ſhall be ſatisfied that he is duly qualified. 


$247. 22, No attorney or ſolicitor of any of the ſid 


courts ſhall commence or maintain any action for ſees, 
diſburſements at law, or in equity, till the expiration of 
one month after he ſhall deliver to the party, or left for 


him at his dwelling-houſfe, or laſt place of abode, a bill 
of ſuch fees, &c. written in a common hand, and in 


Engliſh (except law-terms and names of writs) and in 
words at length (except times and ſums); which bill ſhall 
be ſubſcribed with the proper hand of ſuch attorney or 
ſolicitor; and upon application of the party chargeable 
by ſuch bill, or of any other perſon in that behalf au- 
thorized, to the Lord Chancellor, or the Maſter of the 
Rolls, or to any of the courts aforeſaid, or to a Judge or 
Baron of any of the ſaid courts, in which the buſineſs 
contained in ſuch bill, or the greateſt part thereof in 
value ſhall be tranſacted ; and upon the ſubmiſſion of the 
ſaid party, or ſuch other perſon authorized, to pay the 
ſum that upon taxation ſhall appear to be due, it ſhall 
be lawful for the Lord Chancellor, &c. to refer the {aid 
bill (though no aCtion or ſuit ſhall be then depending in 
ſuch court touching the ſame) to be taxed by the proper 
officer, without any money being brought into court ; 
and if the attorney or ſolicitor, or the party chargeable by 
ſuch bill, having due notice, neglect to attend ſuch taxa- 
tion, the officer may proceed to tax the bill 2x parte, 
(pending which reference and taxation, no action ſhall be 


proſecuted, touching the ſaid demand) and upon taxation _ 


of ſuch bill, the party ſhall pay to the attorney or ſolicitor, 
or to any perſon by him authoriſed, that ſhall have been 
preſent at the taxation, or as the court ſhall direct, the 
ſum which ſhall be found due, which payment ſhall be 
a diſcharge of the bill; and in default thereof the party 
ſhall be liable to an attachment, or proceſs of contempt, 
or ſuch other proceeding, at the election of the attorney 
or ſolicitor, as ſuch party was before liable to; and - 4 
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ſuch taxation it ſhall be found, that. the attorney or ſo- | 


licitor ſhall have been over-paid, he ſhall refund to the 
party entitled, or to any perſon by him authoriſed, if pre- 
ſent at the ſettling thereof, or otherwiſe as the court 
all direR, all the money' that the officer ſhall certify to 
ave been over-paid ; and in default thereof, the attor- 
ney or :olicitor ſhall in like manner be liable to an attach-_ 
ment, or proceſs of contempt, or ſuch other proceeding, 
at the eleCtion of the party, as he would have been ſub- 
ject to, if this at had not been made; and the ſaid 
courts are required to award the coſts of ſuch taxation, 
to be paid by the parties according to the event of the 
taxation, viz. if the bill taxed be leſs by a ſixth part 
than the bill delivered, then the attorney or ſolicitor is to 
pay the coſts; but if it be not leſs, then the court in their 
diſcretion ſhall charge the attorney or client in regard to 
the reaſonableneſs or unreaſonableneſs of ſuch bills. 

Seft. 23. If any perſon in his own name, or in the 
name of any other, ſhall ſue out any writ or proceſs, or 
proſecute or defend any aCtion, ſuit or proceeding, in any 
court of Jaw or equity aforeſaid, as an attorney or ſolici- 
tor, for gain or reward, without being admitted and in- 
rolled, he ſhall, for every ſuch offence, forfeit 501. to the 
uie of the proſecutor; and is made incapable to maintain 
or proſecute any ation or ſuit, tin any court of law or 
equity, for reward, 

Se, 24. The penalties incurred by offenders againſt 
this aCt, may be recovered by aQtion of debt, &c. in any 
of the courts of record at Y/elmin/ter, or of the Coun- 
ties Palatine, or of great ſeſſions in //ales, for offences 


committed within the juriſdiction of ſuch courts, or at- 


the aſſizes, or quarter ſeflions of the peace, where ſuch 
offence ſhall be committed, by any perſon who ſhall ſue 
for the ſame within twelve months after the offence, with 
treble coſts; and no ſuch ſuit or information ſhall be re- 
moved before judgment, or ſtayed by certtorar:, &c. 

$:2.25. Nothing in this act ſhall extend to the exa- 
mination, ſwearing, admiſhon or inrolment of the fix 
clerks of the court of Chancery, or the ſworn clerks in 
their offices, or the waiting clerks belonging to the ſaid 
{ix clerks, or the curſitors, or the clerks of the Petty- 
Bag Offices, or the clerks of the King's coroner, and 
attorney in the court of King's Bench, or the filazers of 
the ſaid court, or the filazers of the court of Common 
Pleas at Y/efmin/ter, or the attornies of the court of the 
Dutchy Chamber of Lancafter, or of the court of Exche- 
quer at Cheſter, or of the courts of the lord mayor and 
ſherifts of London. | ; 

Se. 25. Nothing in this aCt ſhall extend to the exa- 
mination, ©, of the attornies or clerks of the offices of 
the King's remembrancer, treaſurer's remembrancer, 
pipe, or office of pleas, in the court of Exchequer at J/e/2- 
min/ter ; but the ſaid attornies and clerks ſhall be ap- 


_ proved, ſworn, admitted, and practiſe in the faid court of 


Exchequer, or may practiſe in any other of the courts of 
record before mentioned; in and with the conſent of 
ſome ſworn attorney of ſuch court; ſuch conſent to be 
in writing, and ſigned by ſuch attorney ; and it ſhall be 
lawful for any perſon who ſhall be admitted an attorney 
or ſolicitor in any of the ſaid ſeveral courts, to praQtiſe 
and ſolicit in the ſaid reſpective offices, in the ſame man- 
ner as heretofore has been dane, | 

Set. 27. Nothing herein contained ſhall extend to the 
examination, &c, of ſolicitors of the treaſury, cuſtoms, 
exciſe, poſt-office, ſalt, or ſtamp-duties, or of any other 
branch of his Majeſty's revenue, or of the ſolicitor of the 
city of London, or of the aſliftant to the council for the 
affairs of the admiralty and navy. 

Set, 28, This act ſhall continue in force from the 
hrſt day of Tune 1729, for nine years, and to the end 
of the next ſeſſion of parliament, | 

Made perpetual by 30 Geo. 2. c. 19. ſed. 75. 

By ſtat. 5 Geo. 2. c. 18. ſe. 2, No attorney, ſolici- 
tor, or proQor, in any court whatſoever, ſhall be capable 
to continue or bea juſtice of the*peace, within any county 
for that part of Great Britain called England, or the 
principality of /ales, during ſuch time as he ſhall conti- 


nue in the buſineſs and practice of an attorney, ſolicitor, 
or proctor, 


ATE 


6 Geo, 2. cap. 21. ſef, 1. Perſons qualified as men. 
tioned in the aCt may, on or beforethe laſt day of Michayt. 
mas term 1733, be ſworn, admitted, and inrolled artor. 
nies in the ſeveral courts, | N | 
Set. 2, Any perſon admitted an attorney in any of 
the courts of record at Weftmin/ler, ſhall be capable of 
being admitted to praQtiſe as an attorney in an inferior 
court of record, provided he be qualified according to the 
cuſtom of ſuch inferior court, 

Stat. 12 Geo, 2. c. 23. ſett. 4. Andbe it enaQted, 
that, from and after the twenty-fourth day of Fune in 
the year of our Lord 1739, the not ſubſcribing the name 
of the attorney's clerk in court, or ſolicitor, on any war. 
rant that ſhall be made out upon any writ, proceſs, or 
execution, ſhall not vitiate the ſame; but ſuch writ, 
proceſs, and execution, and all proceedings thereon, 
ſhall. be as valid and effeQtua]l, notwithſtanding ſuch 
omiſſion, as if the ſaid recited a&t for regulating attor. 
nies and ſolicitors had not been made; provided the writ 
whereon ſuch warrant is made out be reguirly ſubſcrj. 
bed or indorſed according to the ſaid act ; and eyery ſhe. 
riff or ſheriffs, or other officer, who ſhall make out any 
warrant upon any writ, proceſs, or execution, and ſhall 
not ſubſcribe or indorſe the name of the attorney, clerk 
in court, or ſolicitor, who ſued out the ſame, ſhall forfeit 


| the ſum of 51, to be aſſeſſed as a fine upon ſuch ſheriff, 


or other officer, by the courts out of which ſuch writ, 
proceſs, or execution ſhall iſſue; one moiety thereof tg 
be paid to his Majeſty, his heirs and ſucceſſors; and the 
_ other moiety to the perſon or perſons aggrieved by ſuch 
omiſſion. ” 

Se. 5. And be it further enaCted by the authority 
aforeſaid, that from and after the ſaid twenty-fourth dzy 
of Tune 1739, it ſhall and may be lawful to and for 
every attorney, clerk in court, and ſolicitor, to write his 
bill of fees, charges, and diſburſements, with ſuch ab- 
breviations as are now commonly uſed in the Zng/z/þ lan- 
guage 3 any thing in any former law to the contrary 
notwithſtanding. ED EEE 

Se, 6. And be it further enacted by the authority 
aforeſaid, that from and after the ſaid twenty-fourth day 
of Zune 1739, the ſaid act of the ſecond of his preſent 
Majeſty, for the better regulating of attornies and ſolici- 
tors, or any clauſe, matter, or thing therein contained, 
ſhall not extend to any bill of fees, charges and diſburſe- 
ments, that are now, or ſhall hereafter become due from 
any attorney or ſolicitor, to any other attorney, or ſoli- 
citor, or clerk in court; but that every ſuch attorney, 
ſolicitor, or clerk in court, may uſe ſuch remedies for 
the recovery of his fees, charges, and diſburſements 
againſt ſuch other attorney or ſolicitor, as he might have 
done before the making of the ſaid act, 

Sea. 7. And be it further enacted, that in caſe any 
perſon ſhall, from and after the ſaid twenty-fourth day of 
FJune 1739, commence or defend any a&tion, or ſue out 
any writ, proceſs, or ſummons, or carry on any proceed- 
ings in the court commonly called te County Court, 
holden in any county, and in that part of Great Britain 
called England, who is not or ſhall not then be legally 
admitted an attorney or ſolicitor, according to the ſaid 
aCt in the ſecond year of the reign of his preſent Ma- 
jeſty ; that ſuch perſon ſhall for every ſuch offence forfeit 
the ſum of twenty pounds, to be recovered with coſts, by 
any other perſon who ſhall ſue for the ſame within twelve 
months next after ſuch offence ſhall be committed, in 
any of his Majeſty's courts of record, 

Sef7. 8. And be it enacted by the authority aforeſaid, 


| that any perſon, being one of the people called guaters, 


who may have ſerved, or ſhall hereafter ſerve, a clerkſhip 
with an attorney or ſolicitor, and ſhall be qualified as by 
the ſaid aCt before is required, ſhall, upon taking his ſo- 
lemn affirmation, inſtead of the oaths thereby direQed to 
be taken, before ſuch judges, and others, who are hereby 
authoriſed and required to adminiſter the ſaid affirmation, 
be admitted and enrolled as an attorney or ſolicitor, as if 
he had taken the ſaid oaths; any thing in the ſaid act to 
the contrary notwithſtanding. $8 

| Fern 


a TT 


«12 17.39. no attorney or {olicitor who ſhall be a pri- 
ſoaner in any gaol or priſoner, or within the limits, rules, 


o. liberties of any gaol or priſon, ſhall, during his confine- 


ment in any gaol or prifon, or within the limits, rules, or 
liberties of any gaol or priſon, in his own name, or in 
the azme of any other attorney or ſolicitor, ſue out any 
writ oc proceſs, or commence or proſecute any ation or 
ſai: in any courts of law or equity ; and that all proceed- 
ings in ſuch ation ſhall be void and of none effet; and 
| ſach attorney or ſolicitor, fo commencing or proſecuting 
any ſuch ſuit as aforeſaid, {ſhall be ſtruck off the roll, 
and incapacitated from aCting as an attorney or ſolicitor 
for the futurez and any attorney or ſolicitor permitting 
or impowering any ſuch attorney or ſolicitor as aforeſaid 
to commence or proſecute any action or ſuit in his name, 
ſhall be ſtruck off the roll, and be incapacitated, from 
aRing as an attorney or ſolicitor for the future, 

$:. 10. Provided nevertheleſs, and it is hereby fur- 
ther enacted by the authority aforeſaid, that nothing in 
this a&t contained ſhall extend, or be conſtrued to extend, 
to prevent any attorney or ſolicitor ſo confined as afore- 
ſaid, from carrying on, or tranſaCting any ſuit or ſuits 
commenced betore the confinement of ſuch attorney or 
ſolicitor as aforeſaid z any thing in this a&t contained to 
the contrary notwithſtanding. | 

Stat, 22 Geo. 2. c. 46. ſet?. 3. And for the better pre- 
venting unqualified perſons from being admitted attornies 
and ſolicitors, and for rendering the ſaid a&t of 2 Geo. 2. 
more effectual for the purpoſes thereby intended ; Be it 
enacted by the authority aforeſaid, that every perſon who 
ſhall, from and after the firſt day of Fuly 1749, be bound 
by contract in writing to ſerve as a clerk to any attorney 
or ſolicitor, as by the ſaid aCt is directed, ſhall within three 
months next after the date of every ſuch contraCt, cauſe 
an affidavit to be made, and duly ſworn, of the actual 
_ execution of every ſuch contra&t, by every ſuch attorney 


or ſolicitor, and the perſon ſo to be bound to ſerve as a- 


clerk as aforeſaid; and in every ſuch affidavit ſhall be ſpe- 
cified the names of every ſuch attorney and ſolicitor, and 
of every ſuch perſon ſo bound ; and their places of abode 
 reſpeRively, together with the day of the date of ſuch 
contract ; and every ſuch affidavit ſhall be filed within 
the time aforeſaid, in the court where the attorney or ſo- 
licitor, to whom every ſuch perſon reſpectively ſhall be 
bound as aforeſaid, hath been inrolled as an attorney or 
ſolicitor, with the reſpeQtive officer or officers, or his or 
their reſpective deputy or deputies, in the reſpeCtive courts 
- herein after-mentioned, who ſhall make and ſign a me- 
morandum, or mark of the day of filing every ſuch affi- 
davit, at the back, or at the bottom thereof. _ 

Seft. 4. And be it further enacted, that no perſon, who 


ſhall after the ſaid firſt of Fuly become bound as afore-_ 


ſaid, ſhall be admitted or inrolled an attorney or ſolicitor 
in any court in the aCt mentioned, before ſuch affidavit, 
lo marked by the proper officer as aforeſaid, ſhall be 
produced and openly read in ſuch court, where ſuch per- 
ton ſhall be admitted and inrolled an attorney or ſoli- 
Citor, | $ 
Se. 5, And it is hereby enacted and declared, that 
the ſeveral perſons following ſhall be deemed and taken 
to be the proper officers for filing ſuch affidavits, in the 
TeſpeRive courts herein after-mentioned (that is to ſay) 
in the High Court of Chancery, the ſenior clerk of the 
Petty-Bag Office, or his deputy; in the Court of King's 
Bench, the chief clerk of that court, or his deputy ; in 
the Court of Common Pleas, the clerk of the warrants of 
that court, er his deputy; in the court of Exchequer, the 
King's remembrancer of that court, or his deputy; in 
the court of the Dutchy Chamber of Lancaſter at W/t- 
min/ier, the chief clerk of that court, or his deputy z and 
in the ſeyeral Counties Palatine of Che/ler, Lancaſter, and 
Durham, the reſpeQive prothonotaries of the ſaid Coun- 


ties Palatine, and their reſpeCtive deputies; and in the 


ſeveral courts of the great ſeffions of Yales, the reſpec- 


tive prothonotaries of the ſaid courts and their reſpeQive 
deputies, | 


$7. 9. And be it further enaCted by the authority * 
aoref1id, that from and af:er the twenty-fourth day of 


A ;-2-E 


$27.6. And be it further enafed, that every ſuch 
officer or officers, or their reſpeQive deputy or deputies, 
filing ſuch affidavit as aforeſaid, ſhall keep a book; 
wherein ſhall be entered the ſubſtance of ſuch affidavit, 
ſpecifying the names and places of abode of every ſuch 
attorney or ſolicitor, and clerk, or perſon bound as afore- _ 
ſaid, and of the perſon making ſuch affidavit, with the 
date of the articles, or contract in ſuch affidavit to be 
mentioned, and the days of ferving and filing every ſuch 
afhidavit reſpectively ; and every ſuch officer or officers, 
or his or their deputy or deputies, ſhall be at liberty to 
take, at the time of filing ſuch affidavit, the ſum of two 
ſhillings and ſix-pence, and no more, as a recompence 
for his trouble in filing ſuch affidavits, and preparing and 
keeping ſuch books as aforeſaid, and which ſaid books 
ſhall and may be ſearched, in office hours, by any perſon 
or perſons whatſoever, without fee or reward. 

Sect, 5, And be it further enacted, that from and after 
the ſaid firſt day of Fuly no attorney or ſolicitor ſhall take, 
have or retain any clerk who ſhall become bound by 
contract in writing as aforeſaid, after ſuch attorney or 
ſolicitor ſhall have diſcontinued or left off, or during 
ſuch time as he ſhall not aQually praQtice as, or carry on 
the buſineſs of, an attorney or ſolicitor. 

$247, 8. And be it further enacted, that every perſon 
who ſhall, from and after the ſaid firſt day of Fuly, be- 
come bound, by contract in writing, to ſerve any attor- 
ney or ſolicitor, as by the ſaid aCt is direted, ſhall, du- 
ring the whole time and term of ſervice, to be ſpecified 
in ſuch contraft, continue and be actually employed by 
ſuch attorney or ſolicitor, or his or their agent or agents, 
in the proper buſineſs, practice, or employment of an at- 
torney or ſolicitor, | my 

Set. 9. Provided always, and it is hereby enated, 
if any ſuch attorney or ſolicitor, to or with whom any 
ſuch perſon ſhall be bound, ſhall happen to die before the 
expiration of ſuch term, or ſhall diſcontinue or leave off 
ſuch his pratice as aforeſaid, or if ſuch contraCt ſhall by 
mutual conſent of the parties be cancelled, or in caſe 
ſuch clerk ſhall be legally diſcharged by any rule or order 
of the court wherein ſuch attorney or ſolicitor ſhall prac- 
tiſe, before the expiration of ſuch term, and ſuch clerk 


ſhall in any of the ſaid caſes be bound by another con- 


tra&t, or other contraCts in writingy to ſerve, and ſhall 
accordingly ſerve, in manner herein before mentioned, as 
clerk to any other ſuch practiſing attorney or attorneys, 
ſolicitor or ſolicitors as aforeſaid reſpeCtively, during the 
reſidue of the ſaid term of five years; then fuch ſervice 
ſhall be deemed and taken to be as good, effeCtual, and 
available, as if ſuch clerk had continued to ſerve as clerk 
for the ſaid term, to the ſame perſon to whom he was _ 
originally bound, ſo as an affidavit be duly made and 
filed of the execution of ſuch ſecond or other contract or 
contracts, within the time, and in like manner, as is be- 
fore direted concerning ſuch original contract. | 
$2. 10. And be it further enacted, that every perſon, 
who from and after the ſaid firſt day of Zuly ſhall be- 
come bound as a clerk as aforeſaid, ſhall, before he be 
admitted an attorney or ſolicitor according to the ſaid act, 
cauſe an affidavit of himſelf, or ſuch attorney or ſolicitor 
to whom he was bound as aforeſaid, to be duly made and 
filed with the proper officer herein before for that purpoſe 
appointed, that he hath actually and really ſerved, and 
hath been employed by ſuch practiſing attorney or attor- 
nies, ſolicitor or ſolicitors to whom he was bound as 
aforeſaid, or his or their agent or agents, during the ſaid 
whole term of five years, according to the true intent 
and meaning of this act. | | 
$242. 11. And whereas divers perſons, who are not exa- 
mined, ſworn, or admitted to aCt as attornies or ſolicitors 
in any court of law or equity, do, in conjun&ion with, or 
by affiſtance or connivance of certain ſworn attornies and 
ſolicitors, and by various ſubtile contrivances, intrude 
themſelves into, and a& aud practiſe in, the office and 
buſineſs of attornies and ſolicitors, to the great prejudice 
and loſs of many of his Majeſty's ſubjeCts, and the ſcandal 
of the profeſſion of the law ; Be it therefore enacted, 


| That from and after the 29th day of September, which 


ſhall 
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ſhall be in the. year of our Lord 1749, if any ſworn at- | 
torney or ſolicitor ſhall a& as agent for any perſon or 
perſons not duly qualified to aCt as an attorney or ſolict- 
tor as aforeſaid, or permit or ſuffer his name. to be any 


ways made uſe of upon the account or for the profit of 


P. 


any unqualified perſon or perſons, or ſend any proceſs to 
ſuch unqualified perſon or perſons, thereby to enable him 
or them to appear, act or practiſe in any reſpect as an at- 
torney or ſolicitor, knowing him not to be duly qualified 
as aforeſaid, and complaint ſhall be made thereof in a 
ſummary way to the court from whence any ſuch procels 
did iſſue ; and proof made thereof upon oath, to the ſa- 
tisfaction of the court, that ſuch ſworn attorney or ſoli- 
citor hath offended therein as aforeſaid ; then, and in ſuch 
caſe, every ſuch attorney or ſolicitor ſo offending ſhall be 
ſtruck off the roll, and for ever after diſabled from prac- 
tiſing as an attorney or ſolicitor; and in that caſe, and 
upon ſuch complaint and proof made as aforeſaid, it ſhall 
and may be lawful to and for the ſaid court to commit 
ſuch unqualified perſon, ſo aCting or praiſing as afore- 
ſaid, to the priſon of the ſaid court, for any time not ex- 
cceding one year, | | 

Se, 12. And whereas frequent delays, inconvenien- 
cies, and unneceſſary expences atiſe and happen, as well 
to pariſhes as private perſons, by the miſmanagement and 
unſkilfulneſs of perions employed as ſolicitors or agents 
at the ſeſſions held for the ſeveral counties, ridings, dl- 
viſions, cities, towns corporate, and other places of this 
kingdom, who have never been regularly bred to the law, 
and being ignorant of the forms and operations thereof, 
offenders againſt the laws of the land have frequently 


_ eſcaped with impunity : for remedying therefore of theſe 


inconveniencies, Be it enated by the authority aforeſaid, 
"That from and after the 29th day of September, which 
will be in the year of our Lord 1749, no perſon what- 


ſoever ſhall a& as a ſolicitor, attorney, or agent, or ſue. 


out any proceſs at a general quarter-ſeſſions of the peace, 
for any county, riding, diviſion, city, town corporate, 
or other place within this kingdom, either with reſpect 
to matters of a criminal or civil nature, unleſs ſuch per- 
ſon ſhall have been heretofore admitted an attorney of 
one of his Majeſty's courts of record at We/ftminfter, and 
duly inrolled purſuant to an act made in the ſecond year 
of his preſent Majeſty's reign (intitled, an aCt for the 
better regulation of attornies and ſolicitors); or unleſs 
ſuch perſon ſhall hereafter be admitted an attorney, and 
inrolled as aforeſaid by virtue of this aft, or ſuch other 
law as ſhall be then in being, and unleſs ſuch perſon ſhall 


- continue ſo entred upon the roll at the time of ſuch 


acting in the capacity aforeſaid ; but all and every per- 


ſon or perſons reſpectively, who ſhall ſo at, not being 


admitted and inrolled as aforeſaid, ſhall be ſubje& and 
liable to a penalty of fifty pounds; to be recovered by 
action of debt, bill, plaint, or information, in any of the 
the courts of record at //:/tminſter, by any perſon or 
perſons who ſhall ſue for the ſame within twelve months 
after the offence committed, with treble coſts of ſuit ; 
and if any attorney or attornies- ſhall permit and ſuffer 
any perſon or perſons whatſoever, not being admitted 
and inrolled as aforeſaid, to make uſe of his or their 
name or names reſpectively, in the courts of general 


or quarter-feſſions aforeſaid, ſuch attorney or attornies | 


reſpeCtively ſhall be ſubject and liable to a ike penalty 
of fifty pounds, to be recovered in manner aforeſaid, 

$24. 13. Provided always, that nothing herein con- 
tained ſhall extend, or be conſtrued to extend, to deprive 
the attornies of the dutchy of Lanca/ter, or of the coun- 
ties palatine of Chefter, Lancaſter, and Durham, from 
acting within their reſpective juriſdiction, 

$242. 14. And, to the end that juſtice may be impar- 
tially adminiſtred in the ſeveral general or quartez-ſefſions 
of this kingdom, Be it further enaCted by the authority, 
aforeſaid, That no clerk of the peace or his deputy, nor 
any under-ſheriff or his deputy ſhall, from and after the 
ſaid 2gth day of September, at as a ſolicitor, attorney or 
agent, or ſue out any proceſs, at any general or quarter- 
ſeſſions of the peace to be held for ſuch county, riding, 
diviſton, city, town corporate, or other place within this 
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kingdom, where he ſhall. execute the office of ce; of 
the peace, or deputy clerk of the peace, under-ſherif? or 
deputy, on any pretence whatſvever ; but if any cl; of 
the peace or his deputy, or any under ſheriff or his deputy 
ſhall preſume to a&t as ſolicitor, attorney, or agcnt h 
atoreſaid, ſuch clerk of the peace or his deputy, utnver., 
ſheriff or his deputy reſpeCtively, ſhall be ſubject ind liz. 
ble to a like penalty of fifty pounds, to be recoycrcd jn 
manner aforeſaid, 

Sed, 15. And whereas ſeveral perſons have been boung 
by articles in writing to attornies of one of his Majeſty's 
courts at Fe/tminfter, to ſerve them as their clerks tor the 
term of five years, which attornies have Gied before the 
expiration of the ſaid five years, and after their dezths 
ſuch perſons fo bound have ſerved the remainder of the 
ſaid term with ſome other attornies of the ſaid court, byr 
have neglected to enter into articles with the ſaid other 
attornies for the remainder of the term of five years; anq 
therefore doubts have ariſen, whether ſuch perſons could 
be admitted attornies of any of his Majeſty's courts, by 
reaſon that ſuch ſervice was not ſtrictly in purſuance gf 
the diretion of the before-mentioned act ; Be it there. 
fore enacted and declared by the authority aforeſaid, Thar 
all ſuch perſons, who ſhall have been ſo bound as aforeſaid 
for the term of five years, to attornies of any of his 
Majeſty's courts at J/e/min/ter, which ſaid attornies f14ll 
have died before the determination of the ſaid term, if 
ſuch perſons ſhall afterwards, and before the 25th day of 
March 1749, have ſerved the reſidue of the ſaid term of 
five years with other attornies of one of his Majeſty's 
ſaid courts, tho* without entring into any articles ; ſuch 
perſons having ſo ſerved during the term of five years, 
ſhall and may be almitted attornies in any of his Ma- 
jeſty's courts at /Yetmin/ter; any thing in the ſaid a& 
contained to the contrary in any wiſe notwithſtanding, 

Se. 16, And be it further enacted by the auch rity 
aforeſaid, that any perſon, who ſhall have. been admitted 
a ſworn clerk in the office of the fix clerks of the court 
of Chancery, or {hall have been bound by contra in 
writing, to ſerve as a cl:rk for aud during the ſpace of 
five years, to a ſworn clerk in the ſaid office, and for and 
during the ſaid term of five years ſhall have continued in 
ſuch ſervice, or ſhall have continued in ſuch ſervice for 
the ſpace of three years or more, and ſhall have been 
admitted a writing clerk, and aCted as ſuch during the 
reſidue of the ſaid term of five years, may be examined, 
ſworn, admitted, and inrolled as a ſolicitor, in the ſame 
manner as ſolicitors in courts of equity are by the ſaid 
act required to be examined, ſworn, admitted, and in- 
rolled z any thing in the ſaid act to the contrary notwithe 
ſtanding... © | 4 

Se. 17. Provided alfo, and it is hereby further en- 
acted, that if any ſworn clerk in the ſaid fix clerks of- 
fice, with and to whom any perſon hath been, or ſhall 
be bound by contract in writing as aforeſaid, to ſerve as 
a clerk for the term of hve years, ſhall happen to die be= 
fore the expiration of the ſaid term of five years; or if 
ſuch contract ſhall, by mutual conſent of the parties, be 
vacated ; or in. caſe ſuch clerk be legally diſcharged by 
any rule or order of the ſaid court of Chancery, before the 
expiration of the ſaid term of five years; then, and in 
any of the ſaid caſes, if ſuch clerk ſhall by contra& in 
writing be obliged to ſerye, and ſhall accordingly ſerve as 
a clerk to any other ſworn clerk in the ſaid fix clerks of- 
fice, or to any ſolicitor who ſhall be ſworn, admitted, 
and inrolled, purſuant to the ſaid aEt of the ſecond year 
of his preſent Majeſty, during the reſidue of the ſaid term 
of five years z thenſuch ſervice ſhall be deemed and taken 


| to beas good and effetual, as if ſuch clerk had continued 


to ſerve as clerk for the term of five years to the ſame 
perſon to whom he was originally bound by contra&t in 
writing as aforeſaid. | | 
Sea, 18, Provided always, and it is hereby further en- 
acted by the authority aforeſaid, That no ſworn clerk in 
the ſaid fix clerks office ſhall have more than two clerks 


| at one and the ſame time, including the clerk who ſhall 


be entred on the roll kept by the Maſter of the Rolls or 
his ſecretary, for that purpoſe, WY 
[12.4 
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and enacted by the authority aforeſaid, That nothing in 
this a&t contained ſhall extend to the taking or binding, 
examination, ſwearing, admiſſion, or inrolment of the 
attorniesy or clerks of the officers of the King's remem- 
brancer, treaſurer's remembrancer, fine or office pleas in 
the court of Exchequer at We/tminſter for the time being ; 
but the attornies and clerks of the ſaid reſpective offices 
ſhall and may be taken, bound, approved, ſworn, ad- 
mitted, and praQtiſe in the ſaid court of Exchequer, in 
like manner as they uſually have been, and might have 
' done before the making of this act, and may practiſe in 
any other of the courts of record before-mentioned, in 
the name and with the conſent of ſome ſworn attorney 
of ſach court, ſuch conſent being in writing, and figned 
by ſuch attorney as aforeſaid, in tne manner as they have 
uſually been, and might have done before the making of 
this at; any thing herein contained to the contrary 
notwithſtanding. 

Stat. 23 Geo. 2. c. 26. ſef?, 15. And whereas by an 
at of parliament made and paſſed in the ſecond year of 
the reign of his preſent Majeſty, (intituled an at for the 
better regulation of attornies and ſolicitors) it was enaCt= 
ed, That from and after the firſt day of December 1730, 
any perſon who ſhould be ſworn, admitted, and inroiled 
to be an attorney in any of his Majeſty's courts of King's 
Bench, Common Pleas, Exchequer, counties palatine of 
Cheſter, Lancaſter, and Durham, and great ſeſſions in 
Wales, as is therein direCted, might be ſworn, admitted, 
and inrolled to be a ſolicitor in ali or any of the courts of 
equity in the ſaid act ſpecified, without any fee for the 
oath, or any ſtamp to be impreſſed on the parchment, 
whereon ſuch admiſſion ſhould be written, if the Maſter 
of the Rolls, two Maſters of the Chancery, the Barons 
of the court of Exchequer, the Chancellor of the dutchy 
of Lancaſler, and the judges of the courts of equity, in 
the ſaid at mentioned, for the time being, or any of them 
reſpeQively, ſhould, upon examination of ſuch attorney 
touching his fitneſs and capacity to aCt as a ſolicitor in 
courts of equity, be ſatisfied that ſuch attorney is duly 
qualified to be ſo admitted ; but there being no proviſion 
made in the ſaid in part recited act, for admitting per- 
ſons (who had been, or ſhall be ſworn, admitted, and 
inrolled ſolicitors of any of the courts of equity in the 
ſaid at mentioned) attornies of any of his Majeſty's 
courts of law therein mentioned, although ſuch ſolicitor 
ſhoul! be duly qualified in all other reſpe&s ; wherefore, 
and to ſupply ſuch omiſlion, Be it enacted by the autho- 
rity aforeſaid, That from and after the ſecond day of May 
1750, any perſon who hath been already, or who at any 
time or times hereafter ſhall be ſworn, admitted, and in- 
rolled a ſolicitor in any of his Majeſty's courts of equity 
at W:ſlminſler, in ſuch manner as by the ſaid at is direct- 
ed, may be ſworn, admitted, and inrolled to be an attor- 
ney of his Majeſty's courts of King's Bench or Common 
Pleas at IVeAmin/ter, without any fee for the oath, or any 


ſtamp to be impreſſed on the parchment whereon ſuch 


admiſſion ſhall be written (his having been ſworn, admit- 
ted, and inrolled a ſolicitor in any of the courts of equity 
aforementioned notwithſtanding) if the judges of the ſaid 
courts of King's Bench or Common Pleas for the time 
being, or any of them reſpectively, ſhall, upon examining 
ſuch ſolicitor touching his fitneſs and capacity to aR as an 
attorney in the ſaid reſpeCive courts, be ſatisfied that ſuch 
olicitor is duly qualified to be ſworn, admitted, and in- 
Tolled an attorney, purſuant to the ſaid in part recited 


act, and other the laws now in force concerning attornies 
and ſolicitors, 


2. Orders of the judges in relation to attornies, 


In the reign of Queen Anne, the following orders were 
made by the judges in relation to attornies, viz. 


De termino ſanfii Michaelis anno regni domine Annz, 
nunc Regine Angliz, &c. tertio. | | 


Whereas divers complaints have been made to us, 
tat many attornies and clerks of the ſeveral courts at 


Meſiminfler ate not admitted of the inns of court, or 
Vol, L 
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8-2. 19. Provided alſo, and it is hereby further declared } Chancery, according to ancient courſe and uſage, by 


which they might be reſorted to, and buſineſs of law bet- 
ter managed, to the greater eaſe of the Queen's ſubjeRs: 


thereupon daily happen ; for prevention whereof, and to 
eſtabliſh a remedy for the future, | 

It is ordered by the judges of the ſeyeral courts of 
Duezen's Bench og Common Pleas, and the barons of the 


clerks of the ſaid courts, not already admitted into one 
of the inns of court, or Chancery, {hall procure ther 
ſelves to be admitted into one of the ſaid inns of court, 
(if thoſe honourable ſocieties ſhall pleaſe to admit them) 
or into one of the inns of Chancery, before the end of 
Trinity term now next enſuing, and take chambers there, 
(if conveniently they may be had) or elſe, that they take 
lodgings in ſome convenient place near the ſaid inns, and 
leave notice in wiiting, with the butler or porter of ſuch 
inn, whereof they are admitted, where their lodgings of 
habitations are 3 (except ſuch perſons who are, or ſhall 
be hereafter, inhabitants or houſekeepers in London, We/t- 
miſter, Southwark, or the ſuburbs thereof, and liberty 
of the Tower of Lendon and St. Katherine's there) and 
fuch who are ſworn attornies of any courts within the 
ſaid cities, towns and liberties, 

And it is further hereby ordered, that for the future 
no perſon whatſoever ſhall be ſworn an attorney, or ad- 
mitted or entered a clerk of any of the ſaid courts, or 
offices thereunto belonging, (except the perſons before 
excepted) unleſs firſt admitted of one of the inns afore- 
ſaid, and bring and produce at the time of his being 


{worn an attorney, or admitted or entred a clerk as afore= 


ſaid, a certificate under the hand of the treaſurer, or prin- 
Cipal of the inn whereof he is admitted, which they are 
reſpectively to give without being paid any thing for the 
ſame, teſtifying ſuch his admiſſion; which certificate 
every attorney or clerk, ſo ſworn of the ſaid court of 
Queen's Benth, ſhall deliver to the ſecondary of the ſaid 
court; and every attorney or clerk ſo ſworn of the ſaid 
court of Common Pleas, ſhall deliver to the clerk of the 
warrants of the ſaid court; and every clerk of the ſaid 
court ſo admitted or entred, ſhall deliver to the reſpeCtive 
prothonotaries, of whoſe office he ſhall be admitted ; and 
—_ attorney ſo ſworn of the ſaid court of Exchequer, 
or clerks ſealed in any of the offices belonging to the ſaid 
court, ſhall deliver to the Queen's remembrancer, or his 
deputy for the time being, to be by the ſaid reſpeCtive of- 
ficers filed, before the name of ſuch attorney ſhall be en- 
tred into the rol] of attornies, or ſuch clerk admitted, 
entred, or ſealed as aforeſaid ; unto which file of certifi- 
cates the reſpeQivetreaſurers and principals of the ſaid inns 
of court and Chancery ſhall or may from time to time re- 


ſort, as they ſhall ſce cauſe, without paying any thing for 
the ſame. | 


And it is further ordered, that no attorney already 
| ſworn, or clerk already admitted, entred or ſealed, or 


which hereafter ſhall be ſworn, admitted, entred or ſeal- 


ed, and which are or ſhall be admitted into any of the 


ſocieties aforeſaid, ſhall put himſelf out of the ſociety 
whereof he is, or ſhall be admitted, until he be admitted 
of ſome other of the ſaid ſocieties, and deliver to the trea- 
ſurer, or principal of ſuch ſociety whereof he firſt was a 
memder, a certificate in writing, ſigned by ſuch treaſurer, 
or principal, teſtifying his being admitted of ſuch other 
ſociety, (except ſuch perſon ſhall totally leave off the 
praQice of the law as an attorney, or clerk in any of the 
ſaid courts, ) | 

And whereas by the uſage, cuſtom, or orders of the 
inns of Chancery, the members thereof were obliged to, 
and did come into commons, and continue therein, ac- 
cording to the orders of ſuch ſociety, to their great eaſe 
in tranſaCting their cauſes one with another, and much 
benefit to their clients, But of late, moſt, or a great 
number of the ſaid attornies and clerks, have neglected 
to come into commons, or continue therein, according 
to the reſpeQtive orders of the ſaid inns of Chancery, to 
the great decay and detriment of theſe ſocieties ; 


M m m It 


: 


the neglect whereof is to the great detriment and decay 
of the ſocieties of the law, and divers inconveniencies do 


court of Exchequer at W/etminſier, that all attornies and 
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Tt is further ordered, that from the end of this preſent 
term the attornies and clerks which now are, or ſhall be 
admitted into any of the inns of Chancery, do and ſhall 
come into and continue in commons for the timeor times, 
as by the orders of ſuch ſociety, whereof they are or ſhall 
be admitted, is, are or ſhall be ordered, limited or ap- 
pointed for them fo to do, And in cafe any attorney or 
clerk aforeſaid ſhall offend againit this rule or any part 
thereof, ſuch attorney ſhall be put out of the roll of at- 
tornies, and ſuch clerk ſo offending ſhall be diſcharged 
and diſplaced from ſuch offices to which he belongs, un- 
til he or they give obedience to this order ; and the ſe- 
condary of the ſaid court of Queen's Bench, and the re- 
ſpeQive prothonotaries and clerk of the warrants of the 
court of Common Pleas, and the Queen's remembrancer of 
the court of Exchequer, or his deputy for the time being, 
and all other officers whom it may concern, are hereby 
required to give obedience to this order, and fee that the 
ſame (as to themſelves) be truly obſerved. | 

And for the more cffeQtual and better putting in exe- 
cution this order, and that it may procure the good hereby 
deſigned and intended ;_ » | 

It is hereby further ordered, that the reſpective trea- 
ſurers, and the principals of the inns of Chancery, and 
the ancients, rulers and governors of the ſame, do and 
ſhall from time to time, by ſuch ways and means as they 
ſhall ſee fit and convenient, procure and get a liſt of 
the names of ſuch attornies and clerks of the ſaid reſpec- 
tive courts, who are not admitted of any of the ſaid inns 
of court or Chancery; which lift the ſaid treaſurers and 
principals, ancients, rulers, and governors ſhall yearly, in 


| Michaelmas term, deliver unto the right honourable the 


lords chief juſtices, and lord chief baron of the faid re- 
ſpeive courts for the time being, to the intent the of- 
fenders againſt this order may be compelled to give obe- 
dience to the fame, | | 

And it is alſo hereby further ordered, that the ſaid 
treaſurers, principals, ancients, rulers, and governors, in 
like manner, procure and get a liſt of the names of ſuch 
perſons as take upon them to practiſe as attornies or 
clerks, .in any of the ſaid courts, who are neither ſworn 
attornies, or admitted, entred, or ſealed clerks, in any of 
the offices of the ſaid courts ; which liſt is to be delivered 
as above, to the intent that ſuch offenders may be pro- 
cceded againſt in ſuch manner as ſhall be thought fit. 


7. Holt, Fo. Blencawe, 
Tho. Trevor, H. Gould, 
Edw. Ward, KR. Tracy, 
£4. Nevill, Tho. Bury, 
Fohn Powell, Ro. Price, 
Litleton Powis, F. Smith, 


For other matters relating to attornies, v/z. their pri- 
vileges ; how puniſhable for miſdemeanors, offences, and 
errors; their remedies for their fees and diſburſements ; 
the regularity of their proceedings, &c, &c, ſee a ſmal] | 
treatiſe intitled, The Law of Attornies and Solicitors, fold 


by the Bookſellers, Price 3s. © d. | 


Attozney of the dufchy court of Lancaſter, / 4:1u-- 
natus curie ducatus Lancaſiriz) Is the ſecond officer in 
that court; and ſeems for his ſkill in law to be'there 


| placed as afſeſſor to the Chancellor, and choſen for ſome 


ſpecial truſt repoſed in him, to deal between the King 
and his tenants. Cowell, 


Attozney of the court of wards and liveries, (4- | 


turnatus regis in curia wardorum et liberaturarum) Was 
the third officer in that court: At his admiſſion into the 
office, he took an oath before the maſter of the ſaid court, 
well and truly to ſerve the King, &c. But the court of 
wards and Iiveries being taken away by /tat. 12 Car. 2, 
c. 24. this office is alſo gone. Cowell, ed, 1727. | 
Attozney general, Is a great officer unger the King, 
made by letters patent. It is his office to exhibit infor- 
mations, and proſecute for thecrown in matters criminal 
and to file bills in the Exchequer, for any thing concerning 
the King in inheritannce or profits ; andothers may bring 


" Bs 2 
bills againſt the King's attorney. His proper place 7, 
| Court, upon any ſpecial matters of a criminal nat n 
wherein his attendance is requit'd, is under the radees 
on the left hand of the clerk of the crown: Burke 
only upon ſylemn and extraordinary occaſions; for uſually 
he does not fit there, but within the bar in the face 
the court, Faced. , 
Afto2inrent, Attornamentum, (from the Fr. t:urp 
to turr) Signifies the tenant's acknowledgment of a bad] | 
lord ; as when one is tenant for life, and he in NNE” 14 
grants his right to another, it is neceſſary that the Wo 
for life agree thereto, which is called attorumont ; wichow 
which nothing paſles by the grant; for othe: wile he that 
buyeth any lands or tenements which ae in the ccey 
tion of a third perſon, cannot get the poſi: fon, But fea 
27 Hen, 8. c. 16. The words uſed in attornme:t are fe 
down by Littl:ton, lib, 3. C. Attornment, viz, [ agree to 
the grant made to you, &c. or, more uſually, Sir, 7 attory 
to you by force of the ſame grant, or, T beceme your tenant 
or elſe deliver unto the grantce a penny by Way of at: 
tornment, In the ſame place may be ſeen divers other 
caies, whereunto attornment appertaineth, and that it j 
the tranſpoſing thoſe duties the tenant owed to his fore 
lord unto another, and is either by word, or by aQ, &; 
Attornment is alfo voluntary or compulſory, by the writ 
termed fer que ſervitia, Old Nat. Brev. fo. 155. Or 
ſometimes by diſtreſs. F, N. B. fo. 147. Laſtly, attorn. 
ment may be made to the lord himſelf, or to his ſteward 
in court, MKitchin, fo, 70. There is alſo attornment jy 
deed, and attornment in law. G6 Co, 11% Attorument in 
law is an aQ, which tho' it be no expreſs atorument et 
in intendment of law is all one. Cowell. go 
Attornment, ſays chief baron Gilbert, is the conſent of 
the tenant to the grant of the ſeigniory or the reverſion 
putting him into the poſſeffion of ſervices due from ſuch 
tenant, The rea/5ns are threefold, 1ſt, from the ancient 
| feudal law; wl en the feigniories ſubſiſted in their ancient 
clans, they uſed to be continually contending with each 
other, and it was frequent+in thoſe times to make peace 
upon amicable conceſſions to each other ; but if upon 
ſuch grants they ſhould have ſubjeQed any feudaries tg 
the other lord, it might have been to the infinite prejudice 
of ſuch tenants ; for tho? ſuch contending lords might 
agree, yet the grudge might continue to the tenants, and 
therefore the policy of that old law was, that their fealty 
| was not to be carried over to any other without their conſent, 
from whom they might expect oppreffion rather th.'n pro- 
tection; 2dly, that the tenant might know to whom tha 
rents and ſervices were due, and to diſtinguiſh the Jawful 


| diſtreſs from the tortious taking of his cattle and this 
_ | reaſon was fo prevalent, that when the law gave a free 
alienation in reſpect of the ſuperior lord, yet the tenant's 


right of atorzmert continucd unaltered ; 3dly, that by the 
tenant's lawful payment of ſuch ſeigniory or reverſion, be 
| might be put into poſſeſſion of ſuch ſeigniory or rever/zon ; and 
that, by the payment of ſuch rents, and doing ſuch ſer- 
vices, which anciently lay in going to the wars with their 
lords, and plowing their grounds, all men might know in 
whom ſuch rights were veſted ; and here the moſt general 
rule is, that the tenant cannot alter the grant, but only 
attorn to it, and by ſuch attornment can make no variation 
in the grant itſelf ; for the tenant has no right to the re- 
verſion, and therefore cannot alter the diſpoſition of it one 
way or the other, but he has right to the poſſeflion, and 
therefore can put whom he pleaſes into that poſſeſſion 
which he has in him. Gb. Treat. of Tenures, 75, 70 

Attornment was a large head in our Common law ; but 
much of this learning is now of very little uſe ; for it is 
enacted by 

Stat. 4 Ann. c. 16. ſet. g. that all grants or conveyances 
by fine or otherwiſe, of any manars or rents, or of the reverjiun 
or remainder of any meſſuages or lands, fall be good without 
attornment of the tenants. | 
| Sect. 10, Provided that no ſuch tenant be damaged by 
payment of rent to any ſuch grantar or conuſor, or by breach of 
any condition for non-payment cf rent, before notice given hum 
' of ſuch grant by the conufee or grantee, 


p: 


11 Geo, 


ATT. 7 
It Geo. 2+ CAP» I9- ſe&t. 11. Attornment of tenants to 
ers, claiming title to the e/tate of their landlords, ſhall 
jes.r tol null and v914 to all intents and purpoſes what- 
be ab " the poſſeſſion of their reſpefiive landlord and 
f ir be" leſſor or lefſors, ſhall not be deemed or conſtrued to 
w_ wiſe changed, altered, or affefted, by any ſuch attorn- 
_— or attornments , provided always, that nothing herein 
_ ined ſpall extend to vacate or affeft any attornment made 
crſua to, and in conſequence of, ſome judgment at law, 
P decrees Or order of a court of equity, or made with the 
privity and conjent of the landiard or landlords, teſfer or 
I-ſfrs, or to any mortgagee, aſier the martgage 15 veconie 
furfeited. | | 
Attrapper, ( Fr.) Taken, ſeized. Law Fr. Dia. 
-Avage, or Aviſage, Is a rent or pxyment which every 
tenant of the manor of I/Prettel in B/jex, upon St Leo- 
nard's day, the 6th of Nov? ber, pays to the lord, viz. 
for every pig not a y ar old, a halfpenny ; for every year- 
lin: pig, 082 penny; for cyery hog avove 2 year old, two 
pence, for the privilege of pawnage in the lord's woods, 
Crocll, ed. 1727+ | 
gvanf-ward, The van-guard, or front inan army.— 
Cum exercitts 1n h1tem pergit, iþt per conſuetudinem faciunt 
ayvant-warde, ct in rever/ine redre-w.rde, He conſuetu- 
lines erant Walenſiunm., T. Re. E. in Arcenefeld. lib, 
Domeſdoy. Cowell, 
abantagiiint, Profit or alvantage.—/alterus Cone 
tuar, archi, pije. ad feodi firmam tradidit Fohann de Poſe - 
ham, terras vocatas ls Wardland, in villa de T/ymbledone, 
cum omnibus ſuis utilitatibus ac avantagiis inde provenici- 
tibus, Dat. 24 Feb. 11 Ed. 2. Regiſt; eccl, Chriſti 
Cantuar. MS. Cowell, ed. 1527. Ss LS 
*Anca, A gooſe. Similes prunts aucarum. IZalmſ.p. 159, 
Auctionartt, {4xi9narii, Sellers, regrators, retailers.— 


Dicunt etiam quad in domibus illis apud Sheles, ſunt manentes 


piftores et bractatores auxionarit et auxionatrices Parts, cer- 
'viſie, et aliarum rerum. Placit, Parl. 18 Ed. 1, 


Audience courf, (Curia audientie Cantuarienſis ) Is a 


court velonging to the archbiſhop of Canterbury, having. 


the ſame authority with the court of arches, though in- 
 ferior to it in.dignity and antiquity, It is held in the 
archbiſhop's palace ; for in former times the archbiſhops 
were wont to try and determine a great many ecc!eſiaſtical 
cauſes in their own palaces; but before they pronounced 
their definitive ſentence, they committed the matter to be 
argued by men learned in the law, whom thcy named 
their auditorsz and ſo in time it grew to be the bulinets 
of one ſpecial man, who at this day is called Cz/arum 
 negotioramgue audientics Cantuarienſis auditor 9fficial:s, 
And to the office of auditor was formerly joined. the 
Chancery of the archbiſhop, which meddleth not with 
any point of contentious juriſdiction 3 that is, deciding 
of cauſes betycen partyand party, but only ſuch as are of 
office, and eſpecially ſuch as are voluntarie juriſdifionis, 
as tne granting the cuſtody of ſpiritualties, during the 
vacancy of biſhopricks, inkitutions to benefices, diſpen- 
lations, &c, but this is now diſtinguiſhed from the au- 
dence, The auditor. of this court anciently by ſpecial 
commiſſion was vicar general to the archbiſhop, in which 
capacity he executed eccleſiaſtical jurildiction of every 
dioceſe becoming vacant within the province of Canterbury, 
Cowell, 4 Inſt. 337. bn 
The archbiſhop of Canterbury had formerly his court 
of audience, in which at firſt were diſpatched all ſuch 
matters whether of voluntary or contentious juriſdiction, 
as the archbiſhop thought fit to reſerve for his own hear- 
ing. They who prepared evidence, and other materials 
to lay before the archbiſhop, in order to his deciſion, 
Were called auditors, Afterwards this court was removed 
from the archbiſhop's palace, and the juriſdiction of it 
was exerciſed by the maſter or official of the audience, 
Who held his court at the confiſtory place at St, Paul's, 
But now the three great offices of official principal of the 
archbiſhop, dean or judge of the peculiars, and official of 
the audience are, and have been for a long time paſt, 
united in one perſon under the general name of Dean of 
the arches, who keepeth his court in DoCtors Commons 
hall, Fohnſ. 2.54. : 


The archbiſhop of York hath in like manner his court 
of audience, Fohnſ. 255, 


| not be endleſs, 1 New Abr. 193. 


A iT IP. 


Audiends ef ferminando, A writ, or rather a com« 
miſſion to certain perſons, when any inſurreQion or great 
riot 1s committed in any place, for the appeaſing and pu- 
niſhment thereof, F, N, B, 110, Sce Dyer and 

Audita guerela, Is a writ that licth acainſt him, who | 
having taken a ſtatute- merchant, or a recognizance, in 
the nature of a ſtatute-ſtaple, or a judgment or recogni=- 
Zance of another, and craving, or having obtained exe- 
cution of the fame from the mayor and bailis, before 
whom it was entred, at the complaint of the party who 


| entred the ſame, upon ſuggeſtion of ſome juſt cauſe, why 


execution ſhould not be granted; as a releaſe or other 
exception. "This writ is granted by the Lord Chancellor 
of England, upon view of the exception ſuggeſted, to the 
juſtices of cither bench, willing them to erant ſummons 
to the ſheriff of tie county where the creditor is, for his 


appearance at a certain day before them. Cld Nat. Brev. 


fo. 66, F.N. B. fo. 102, To writs of execution the 
d-tendant cannot plead ; fo that if there be any matter 
ſince the judgment to diſcharge him cf the. execution, he 
is to have ardita querelaz upon which the juſtices ſhall. 
hear the complaint and do right: And audita guerela can- 
not be brought on a releaſe, until judgment is entred of 
record, 1 172d. 111, | 
An audita querela is a writ to be relieved againſt'an 
unjuit judgment or execution, by ſetting them aſide for 
ſome injultice of the party that obtained them, which 
could not be pleaded in bar to the aCtion ; for if it could 
be pleaded, it was the party's own fault, and therefore he 
ſhall not be relieved, to the end that proccedings may 


i. Where audita querela lies to avoid execution on judg= 


ments, /latutes, recoguizances, and other ſecurities, and 
where not, 


2. Where audia querela lies by tail, and where n0ts 


3. Proceedings and pleadings in audita querela._ 


I. Where audita querela lieth to avoid execution on Judge 


ments, ſtatutes, recognizances, and other ſecurities ; and 
where not, OE det A 


- * 36 
f! OCTTIS:i, 


Audita querela lieth as well upon matter of fact ſug- 
geſted by the party, as upon writings and records; as for 
inſtance, an exdiza guereia was brought to avoid an exe- 
cution for- 5007, in which the plaintiff ſuggeſted, that 
aſtet the judgment the money was paid to Sir fobn Haws- 
kins in diicharge of the faid julgment, whereupon a 
fa. fa. grounded on this audita gquerels was awarded to 
the ſheriff, who returacd, that Sir fobu Hawkins was 
dead ; then the plaintiff ſugecſted, that his wife was exe- 
cutrix, and ſo a new ſci. fa. was awarded againſt her, 
who appeared and pleaded, that the faid 5007. was-not 
paid in diſcharge of the judgment ; upon which they were 
at iſſue, and the jury found, that uz quingent' libre ſolute 
fuerunt to the ſaid Sir Fohn Hawkins by G, D. to have the 
Judgment affigned to bim; adjudged, that by the Gnding, 
that zllz quingent” libre ſolute fuerunt, &c. it ſhall be 
intended to be the ſame ſum for which the judgment wag 
obtained, and that it was ſufficient for the plaintiff's 
fue, and the reſt was but ſurpluſage 3 but becauſe this 
audita querela was an original out of Chancery, and the 
ſheriff had returned that Sir Joon Hawkins was dead, his 
exccutrix muſt not be charzed without a new audita- que- 
rela; therefore this was abated, but the plaintiff, who was 
in execution, was bailed. Cro, El, 634 _ 

The debtor being taken in execution, he brought an 
audita querela, and ſuggeſted, that after the judgment he 
had paid the whole debt ; adjudged, againſt the opinion 
of Popham chief juſtice, that this being a ſuit in equity as 
well as at law, it being only a commilſion to the judges 
to examine the matter, that this is a good ſuggeſtion ; tor 
if the money is paid, *tis unreaſonable the party ſhould 
lie in execution. 2 Cro. 29. 

The cogniſor of a ſtatute being taken in execution 
brought an augita guerela in Chancery, and ſuggelted, that 
the ſtatute was void, and thereupon he found ſureties, 
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' of this ſtatute, and thereupon the cogniſce of the 


A T_T 


who entred into recognizance, that he ſhould appear, Wc. 


 & ad flandum juri & ad proſequendum cum effetiu, and 
ſo he was diſcharged ; afterwards it was adjudged, that 


this ſuggeſtion was inſufficient to diſcharge the _—_ 

ſtatute 
brought a ſci. fa. upon the recognizance againfl the ſure- 
ties, and aſſigned the breach, that the cogniſor of the 
ſtatute had not paid the condemnation-money, nor ren- 
dred himſelf to priſon ; it was objected in behalf of the 
ſureties, that their recognizZance was only for the appear- 
ance of the cognifor, &c. and that there was not a word 
in it, that he ſhould render himſelf, or pay the condem- 
nation-money ; but it was adjudged, that it being for his 
appearance & ad flandum juri, &c, thoſe words muſt be 
intended, that if he be condemned he ſhould ſatisfy the 
condemnation-money, or render himſelfagain in execution 
for the debt; for the other words of the recognizance, 


viz. to appear and proſecute with effett, are only, that he 


would not ſuffer a non/ſuit or uſe any delay; and if the 
words ad flandum juri ſhould not import, that he ſhould 
pay the money if he were condemned, then the ſtatute 
11 H. 6. would be eluded, which was made to remedy 
the miſchief, that thoſe who were in execution ſhould 
not be delivered upon ſuggeſtions without good ſureties, 
which muſt be intended not only'to appear, but to ſatisfy 
the party if he be condemned, &c, 2 Cro. 67. | 
The plaintiff obtained a judgment in an aCtion of 


aſſault, and 2007. damages, and had the body of the | 


bail in execution, who brought an aud:ta guerela, ſug- 
geſting, that the principal had paid the money, and there- 
fore prayed he might be diſcharged ; but it was not al- 


lowed without an affidavit of payment of the money. | 


Ator 850. 

If an infant acknowledges a recognizance, ſtatute- 
merchant or ſtaple, or recognizance in nature of a ſta- 
tute-ſtaple, he cannot avoid this without an audita que- 
rela brought before his full age, becauſe his nonage ought 
to be tried by inſpection. 2 nt. 673. | 

If 4. being within age becomes bail for B. and after 
two ſcire fa. and nihil returned, judgment is given againſt 
A. &c. he may have an audita querela and avoid the re- 
cognizance, and ſo the judgment thereupon of conſe- 
quence ſhall be avoided. Yelv. 155. 

But if A. being within age enters into a bond, who 
procures C, without any warrant, to appear for A. and 
confeſſes a judgment thereupon, yet 4. ſhall not have an 
audita querela, but he muſt take his remedy by action of 


_ diſceit againſt the attorney. Cro, Jac, 694. 


If tenant in tail acknowledges a ſtatute and dies, and 
' the conuzee ſues execution againſt the heir, he may avoid 
it by affiſe, without being put to his auditagquerela, 1 Rol, 
Abr. 304- 


So if a diſſeiſor acknowledge a ſtatute, and the diſſeiſee | 


enters, the conuſee extends the land, the diſleiſee is not 
put to his audita guerela to avoid the extent ; the conuſor 


| Having only a tortious and unlawful ſeiſin of the land, and 


conſequently no power to charge it, 1 Rol, Abr. 304. 
But if A. be tenant for life, remainder to B. his ſon in 
tail, and A. enters into a recognizance to C. and dies; C, 
brings a ſci. fac. and B. is returned heir and tertenant, and 
warned, but makes default; he can have no audita querela 


| to avoid this execution, becauſe he had a day given him 


in court to ſet aſide the recognizance, and it was his folly 

not to appear when warned. Raym, 19. 1 Sid. 54. 
If a ſtatute be acknowledged to two, of which one is 

an infant, and they make a defeazance, and after ſue 


_ execution contrary to it, an audita guerela ſhall be brought 


againſt both; for it does not appear within the deed that 


ATT 


made a queſtion, whether it would liez but we are tol4 
in Dr, Drurie's caſe, that it was adjudged in the Ex. 
chequer-Chamber, that it would lie. Dyer 203, 

'The cogniſor of a ſtatute, after it was acknowledged 
made a feoffment of part of the lands to the cogniſee, ang 
then he conveyed the other part to his fon Tn his wife 
for her jointure, &c. the cognifee ſued forth execution, 
and the ſon alone brought an audita guerela, without his 
wife z adjudged, that it did lie, and that the cogniſee, hy 
purchaſing part of the lands, had deſtroyed his ſtatute, 
Dyer 193, 194. 

here a ſtatute or recogniſance is acknowledged he. 
fore one who hath power to take it, and afterwards the 
cogniſor makes a teoffment of the land to another, ang 
the cognilee taketh out execution, in ſuch caſe the feoff;e 
may have an audita querela, and avoid the execution, 
Dyer 93. | 

A ſtatute-ſtaple was acknowledged, and the cognifor 
being ſeiſed of lands in two counties, afterwards made a 
feoftment of his lands in one county to two, and of his 
lands in the other county, to another; the cogniſce ſued 
out execution, and extended the lands of one of the two 
in one county only, and thereupon the feofee of theſe 
lands Baphr ps an per ads, pod as + fs 
returnable by the ſheriff of the other county where his 
other Jands were, to make the froffze of thoſe lands contri. 
butory ; to which he pleaded in abatement, that the plain- 
tiff had omitted the lands of one of the two feoffees in the 
frſt county ; adjudged, that this was an i] plea, for the 
plaintiff is not bound to take notice of all the lands of 
the cogniſor which were liable to the ſtatute. Dyer 331, 

| In audita querela, the caſe was this z the conuſee pave 
a defeaſance, that if he ſued execution of the lands the 
conuſor had in Kent, the ſtatute ſhould be yoid ; the co- 
| nuſee, contrary to his defeaſance, extended the land in 
that county ; and it was adjudged this writ well Jay to 
| avoid the execution and vacate the ſtatute; for the de- 
feaſance was no way repugnant to the ſtatute, becauſe 
the conuſee might ſtil] extend the lands of the conuſorin 
any other county, and take his body and poods, 
| Moor pl. 1097. | | | 


he was an infant; alſo the deed of an infant is only. 


yoidable, and peradventure he will affirm it, 3 Rel, Abr, | 


I'2., 
: An executor obtained a judgment in accompt, and the 
defendant was taken in execution for the arrears; after- 
wards the will of the teſtator was made void in the ſpi- 
ritual court, for that he was an zdeot, and ſo not capable 


to make a will, and the record was removed out of that | 


court into Chancery, and ſent from thence into the King's 


Bench, where the action of accompt was brought, and 


thereupon the defendant brought an eudite guerela ; it was 


If 7. enters into a ſtatute to B. and pays the mon 
at the day affigned, upon which the ſtatute is cancelled, 
and after B, forges a new ſtatute in the name of A. in 
this caſe A. may relieve himſelf by audita querela; for 
| the forged ftatute having all the eflentials of a true one, 
the court was obliged to look on it as ſuch till the con- 
| trary appeared, which the conuſor could not fet forth be- 
fore execution, having no day to appear judicially in 
court, and therefore is put to this writ to avoid the exe- 
cution founded on the injuſtice of the pretended conulce. 
f, N. B. 104. 

If the conulee of a ſtatute, upon agreement with the 
conuſor, delivers up the ſtatute in lieu of an acquittance, 
and after ſues execution, and the conuſor prays a re-extent, 
becauſe that the land was extended too low, and has it 
granted him, he ſhall never avoid the extent by audits 
querelaz becauſe by his praying the re-extent he admits 
the ſtatute good and executory, 1 Rol. Abr. 313. 

If upon an elegit the ſheriff takes an inquitition, and 
there are ſeveral lands found ſubje& to the extent, and 
ſeveral values found, and the ſheriff returns, that he has 
delivered ſome of the lands in particular for the moiety, 
where it appears according to the values found, that an 
equal moiety is not delivered to the party who recovered, 
but more than a moiety ; yet this is not void, nor is it 4 
diſſeiſin by the entry, but only voidable by audita querelas 
1 Rel. Abr. 305. 

Tf a man in execution upon a judgment for debt or da- 
mages, be delivered out of execution by the ſheriff or 
gaoler who hath him in execution, with the afſent of bim. 
at whoſe ſuit he is in execution, and after, by colour of 
this judgment, he takes him again and puts him in priſon, 


| an audita querela lies upon this matter, and thereupon Þe 


ſhall be delivered. 1 Rol. Abr. 307. 

But if A, be in execution at the ſuit of B. and after 
A. eſcapes with the conſent of the ſheriff, and after 4: 
returns to the priſon, and the ſheriff keeps him in priſon 


upon the ſaid execution, 4, ſhall not be diſcharged by 
? : . gudite \ 
9 
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1 eecution at his ſuit, and ſhall not be compelled 
ke his remedy againſt the ſheriff for this voluntary 
age perhaps may be worth nothing. 1 Kol, Abr, 


him 


eſcape» 


30; a ſtatute be made to baron and feme, and they make 


| Jefeaſance, and ſue execution contrary to it, the audita 
il c 


- la ſhall be brought againſt both, although the defea- 
= be void as to the wife ;z for this aCtion 1s in lieu of 
OY er of the execution, which is ſued by both 3 and 
this is all ONE As if the baron alone had made the defea- 


| nce, which would have been a ſufficient diſcharge, 1 
| Rl, Abr. 312+ 


[f a ſtatute be acknowledged to a feme ſole and F. S. 


E 4 after the feme takes huſband, and F. 8, releaſes, and 


E .fter execution 18 ſued, the audita querela may be brought 
E .oxinkt the baron and feme and F.,S. 1 Rol. Abr. 312. 


>1f two executors ſue execution for damages recovered 


q by the teſtator, where one hath releaſed, an audita querela 
E lies againſt both. 1 Ryol. Abr. 312. 


= 12 


If 4. conuſee of a ſtatute releaſes to the tenant all 
joht, intereſts, and demands, together with all ſuits and 


| wecutions, and afterwards ſues execution, the tertenant 


ſhall have an audita querela to ſet aſide this execution. 


: Cre, Eliz. 40. 1 And. 133. 


Soin treſpaſs or other ation, if it be found for the. 
plaintiff by 11ſt prius, and after, before the day in bank, | 


the plaintiff releaſes to the defendant, and after judgment 
js given for the plaintiff, the defendant ſhall have an audita 
querela upon this matter 3 becauſe he could plead the re- 
leaſe at the day in bank. 1 Rol. Abr. 307. 

If a conuſee of a ſtatute gives a deed of defeaſance 
to the conuſor, and afterwards ſues execution, contrary 
to the form of the defeaſance, the conuſor may have an 
audita querela, becauſe the defeaſance precludes the exe- 
cution, if the terms or condition of it be performed by the 
conuſor ; and be may have the audita querela, though the 
condition be broken, becauſe the conuſee extended before 
his time ; and therefore the execution being unjuſtly 
ſued, muſt conſequently be an injury to the conuſor. 
1 Rol. Abr. 307. Bo 

A flatute-merchant was acknowledged in London, which 
had but one ſeal to it, when by the ſtatute 13 E4. 1, de 
Mercatoribus, it ought to have 7wo ſeals, and execution 
being t:k-n upon this ſtatute, the cogniſor brought an 
audita querelaz it was ovjeted, that a writ of error was 
the proper remedy in this caſe; but adjudged that the aud:za 


querela did lie, for where a ſtatute is erroneouſly acknow- . 


ledged, *tis for that reaſon no record, and therefore a 
writ of error will not lie, but an audita querela is the 
proper remedy to avoid the execution. . Cro, Eltz. 233. 

An infant entered into a ſtatute, and afterwards brought 


an audita querela z adjudged, that it did lie in B. R. or | 


in the court of Common Pleas, and upon inſpeCttion he 
was adjudged within age, therefore he had a ſci. fa. 
againit the cogniſee, Cro, E. 208, _ 

Audita querela upon a fatute-merchant was brought in 
the court of Common Pleas; but upon a fſtatute-ſtaple, 
it muſt be brought in the court of Chancery, or by /c. 
j2. direSted to the ſheriff 9d it in cancellaria. 1 Leon, 
140. 

The cogniſor of a Ratute- ſtaple was taken in execution, 
and whilſt he was in priſon the money was brought into 
court ; thereupon he brought an audita guerela, and moved 
to be bailed, which was granted, and the money to lie 
in court till the audita guerela was decermined ; but the 
C9gnilor put in bail to anſwer the coſts of ſuit. 1 Leon. 
141. | 

AnaQtion of detinue was brought for a ſtatute mer- 
chant ; the defendant pleaded garniſhment, the plaintiff 
tecovered againſt the garniſhee, and had judgment ; now 
tho” the judgment was erroneous, yet the defendant de- 
vered the ſtatute to the plaintiff, who afterwards ſued 
out execution ; then the garniſhee brought a writ of error, 


n which the judgment was reverſed, and he was reſtored 


to all that he loft ; but that would not avoid the exe- 


Cution, but he might be helped in an audita querela. 
5 Rep, 90, | 
oL, I, 
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Audita querela brought by ſeveral concerning perſonal | 


things, the nonſut of one ſhall not prejudice the other, 
becauſe the writ is only by way of diſcharge of the perſon, 


and therefore the default of one ſhall not hurt the reſt, 


6 Rep. 25. | 

An adminiſtrator durante minore etate of an infant execu- 
tor, had judgment in an ation of debt brought by him 
for money due to the teſtator, and thedefendant beino in 
execution, the infant executor came of full age z it was 
moved, that he might be diſcharged cut of priſon, becauſe 
the authority of the adminiſtrator being now determined 
by the executor's coming of age, he could not acknow- 
ledge ſatisfaQtion, tho' the priſoner ſhould pay the money ; 
but the court were of opinion, that the judgment was 
ſill in force, and that the party might be relieved by an 
audita querela, Godb. 104. 


Two entered into a recogniſance, and cogniſce extended 


| the lands of one of them by legit, and took the body of 


the other by a ca. /a. who brought an audita querela, and 
was relieved ; becauſe the land of the other being exten- 
ded, that ſhall be intended a full ſatisfaCtion for the debt. 
5 Rep. Blomfield's caſe. 

Upon a judgment in treſpaſs, the plaintiff extended 
lands in ancient demeſne, by virtue of an elegit, but the 
defendant was relieved by an audita querela, Hob. 47. 

In trover by an adminiſtrator for the goods of the in- 
teſtate ; the defendant pleaded, that the letters of admi-. 
niſtration were repealed in the ſpiritual court, per debitam 
legts formam, and granted to another ; adjudged no plea, 
becauſe he might be relieved by an audita querela, which 
is the moſt proper remedy. Yelv. 125. 

If the principal be taken in execution upon a judgment, 


and after a ſcire facias returned according to the courſe of 


the court, judgment is given againſt the bail, and there- 
upon he 1s taken in execution ; and after the principal is 
delivered upon an audita guerela, becauſe the recoveror 
had acknowledged ſatisfaction, &c. in this caſe, though 
the recogniſance was forfeited by the bail, by not bring- 


ing in the principal at the time appointed by law ; yet in- 


aſmuch as the judgment and execution againſt the bail de- 
pends upon the judgment againſt the principal, and he 
was but a ſecurity for the payment of the money, of 


which the recoveror is ſatisfied, the bail ſhall bediſcharged. 


1 Rol. Abr. 508. 
If A. and B. are bound in an obligation jointly and ſe- 
verally, and judgment given againſt each on ſeveral aCtions 


brought, and both taken in execution, and after A. 


eſcapes, yet B. ſhall not be delivered upon an audita gque- 
rela; for though the obligee may have an ation againſt 
the ſheriff for the eſcape, yet till he is atually ſatisfied, 


the other ſhall not have an audita querela, for perhaps the 


ſheriff is worth nothing. +5 Cs. 86. 

If A. leaſes Black-Acre for years to B, and then ac- 
knowledges a ſtatute to C. and afterwards another to D. 
then C, takes a leaſe of th2 reverſion and the rent from 
A. by which he has ſuſpended the execution of the ſtatute 
during the term, and conſequently laid the land open to 


the extent of D, the ſecond conuſee, who ſues execution ; 


if therefore C. ſhould extend the reverſion and rent 


during his own leaſe, B. the leſſee is not obliged to pay 


him the rent, but may avoid the extent by plea without 
audita querela, becauſe C. hath ſuſpended the execution 
of his ſtatute, the firſt in date, by the acceptance of the 
leaſe from the conuſor, 1 Rel. Abr. 304. 

If a ſtatute is erroneouſly acknowledged, as before one 
that has no authority ; or if a ſtatute-merchant hath but 
one ſeal, an audita querela lies, and not a writ of error, 
for this is no record ; but if a ſtatute is well acknowled- 
ged, and the execution erroneous, a writ of error lies, 
Cro. El. 233, 319, 810. 

If a ſtatute be delivered to B., to keep in an indiffe- 
rent hand, ypon certain conditions between the conuzor 


and the conuzee ; if B. before the conditions performed, 


delivers it to the conuzee, and he ſues execution, the 

conuzor at his eletion may either have an audita guerela 

upon this matter, or a writ of diſceit againſt B, F, N. 

B. 104. 
Nnn 
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If the conuzor is taken in execution upon a ftatute, 
and the conuzee .covenants to diſcharge him from the 
ſtatute, the conuzor ſhall not thereupon have an audita 
querela, but muſt take his remedy by aCtion of covenant. 
Cro. Fac. 218. s | | 

If a man makes a feoffment, upon condition to re-in- 
feoff him, and after the feoffee, to the intent to deceive 
him, falſly and by covin between him and B. acknow- 
ledges a recognizance to B. and after re-infeoffs him, the 
feoffee may have an audita querela upon this matter ; for 
this is grounded upon the matter of record, as well as up- 
on the matter of deceit, which is in pars. 1 Rol. Abr. 

IO. 
: If a man acknowledges a ſtatute, which is uſuriouſly 
entred into, and the conuſee ſues execution, the conuzor 
ſhall h.v: an audita querela upon this matter. 1 Kol. 
Abr. 310. | 

The cogniſee of a ſtatute took out a ca. ſa. againſt 
the cogniſor, upon which he was taken in execution ; 
but there being a defeaſance on the flatute, which was not 
performed by the cognilee, therefore the cogniſor brought 
an audita querela, and was bailed. 1 Brownl. 39. 

There was a judgment againſt a debtor, who after- 
wards ſold the lands, and being unable to pay the money, 
the judgment creditor brought a /c, fa. againſt him, and 
had judgment therein by Ccefault, and by virtue of an 
elegit extended the lands of the purchaſer ; but the whole 
being not extended, the purchaſer had no remedy but by 
an audita querela, ſetting forth the ſpecial matter. 1 


_ Brownl. 39. 


Two were taken in execution for debt, and afterwards 


| one of them eſcaped ; adjudged, that an action of debt 
lies againſt the ſheriff for this eſcape z and that after the 


debt is recovered againſt him, the other, who was {ti]! 
in execution, ſhall have an audita querela, and be diſ- 
charged from his impriſonment ; for the body can be no 
ſatisfaCtion for the debt, becauſe *tis taken only to enforce 
fſatisfafion, and the debt being already ſatished by the 


ſheriff, the body of the other ſhall no longer remain in 


priſon. 2 Bul/t. 320. 
There was judgment for the king and the informer, 
upon an information for recuſancy; it was moved to ſtay 


execution, for that the defendant had conformed ; but 


adjudyed, that the court cannot judicially take notice of 
his conformity, and that he hath no remedy but an audzta 
querela, for that lies where he cannot plead, but not 
againſt the king ; therefore the audita querela doth not 
hinder the execution as to the king, but he may have it 
againſt the informer. 2 Bul/?, 324. | 

Judgment againſt the defendant in treſpaſs, and da- 


| mages to 147, and coſts to 5/. 105. which judgment 


was affirmed on a writ of error, and coſts tog/. 105. 
for delay of execution: Now, after the judgment in 
treſpaſs, and before the judgment on the writ of error, 
the plaintiff releaſed all executions and demands, and not- 
withſtanding that releaſe he ſued out execution, as well 
upon the firſt as the ſecond judgment, for the damages 
and coſts, upon which the defendant in the action 
brought an ardita querela, and ſet forth all this matter, 
and the releaſe, and iſſue was taken upon the releaſe 
which was found againſt him; it was infiſted in arreſt of 


judgment, that this releaſe would not help the plaintiff in 


the audita querela, becauſe it was given before the laſt 


judgment in the writ of error, and not pleaded, and exe- 


cution being now on that judgment, he ſhall not have 
the benefit of the releaſe, which was given before it ; but 
adjudged, that the execution was for the damages and 
coſts upon the firſt judgment ia treſpaſs, as well as for 
the increaſe of coſts upon the judgment in the writ of 
error, and he had no time to plead the releaſe to that 
judgment, becauſe it came before it ; and though the 
execution is intire for the whole, yet ſince the releaſe 
diſcharges the firſt judgment and damages, the plaintiff 
in the audita querela ſhall have the benefit of it. 2 Cyo, 
_ n a ſcire facias, in the nature of an audita querela, 
the plaintiff ſet forth, that Sir /7lham Black/lone was 
{ciſed of lands in D. and of other lands in the poſſeſſion 


"A. U-.D- 
of the defendants, and that he acknowledged a ſatut 
e 


and that the lands which were in the poſleſgcn ,r,, 
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this action ex gravi querela, to be relieved againſt th 
fendants by| way of contribution ; adjudged, that th 
the attion was brought generally againſt the defens 
without alledging, that they were tenants tenipore bro: 
and alſo without alledging, that he himſelf was Vs, 
nant ; yet being ex gravi querela, it ſhall be inteng;4 Ns 
he was then tenant. 3 Bull, 30s. EY 
After a ſtatute was acknowledged, the copniſor ty q 
a feoffment of lands liable to the ſtatute to two Gs ; 
perſons, and the cogniſee fued out execution againſt - 
of them alone, whereon he brought an audita querel; i 
which he ſet forth this matter, and that his lands {nds 
delivered to the cogniſee by /iberate ; it was ODjected in 
arreſt of judgment, that the declaration was nyt ol 
for that the plaintiff did not ſet forth all the exten in 
ſpecial; and alſo the execution of the liberate ; for v 
ſaying, that the lands were delivered to the cooniſee *s 
liberate, was not an expreſs allegation, that the plaint# 
was turned out of poſlefſion, or of any manner of griey. 
ance ; but adjudged, that it was a ſufficient averm 
| that he was turned out of poſſeſlion. 7/7nch, 20. 
Judgment againſt the defendant, who was afterwarg 
taken by virtue. of a ca. /a. and eſcape ; the ſheriff gig 
not return the ca. ſa. at the day, &c. and thereupon an 
alias ca. ſa. iſſued againſt the defendant, upon which he 
was retaken by the ſheriff, and thereupon the Cefendant 
brought an audita querela, and it was held good, 1 


| 


ent, 


da 4 


\ 


If A. hath lands in ſeveral counties, and enters into a 
recognizance to B, and after acknowledges a ſtatute to C, 
upon which C, extends the Jands in one county, and after 
B. ſues execution upon the recognizance, and hath the 
moiety of the ſame lands delivered to him, but ſued no 
execution of the moiety of the lands in the other county, 
A. hath no reaſon to complain, becauſe B. hath taken 
in execution only a. moiety of his lands, but C, may 
have an audita querela againſt. B, becauſe it is prejudicial 
to him. 2 And. 170. Yelv. 12. Noy 47, 

if A. brings an audita guerela againſt B. and declares, 
that whereas B, had recovered againſt 4, 2001. debt, 
&c, and thereupon the ſaid 4. was outlawed, and up- 
on a captas utlagatum taken, and in execution at the ſuit 
of the ſaid B. and after from the ſaid execution was de- 
livered, and ſuffered to go at large, &c. and yet B. hath 
taken out execution upon the ſaid judgment, and endea- 
vours, &c, the' defendant may plead and ſhew, how that 
after the ſaid enlargement, and before the purchaſe of 
the audita querela, the outlawry was ſetaſide, and made 
vous and ſo conclude quod non habetur tale recordum, 8 

0. 14I. | 

If A. hath judgment againſt B. for coſts and da- 
mages, and releaſes to B. all executions, and after B. 
brings a writ of error, and thercupon the judgment is at- 
firmed, and further coſts given for the delay of execu- 
tion, and A. takes B. in execution for the whole, upon _ 
an audita querela, B, ſhall be diſcharged guzad the da- 
mages and firſt coſts, but not guoad the ſecond coſts, Cr0, 
Jace 337+ | 

If 4. as adminiſtrator recovers damages in trover 
againſt B, and after his adminiſtration is repealed, and 
granted to another, upon a ſurmiſe that A. intends and 
endeavours to ſue execution, B. may have an audita 
querela ; for by the repeal of the adminiſtration the power 
of A. is abſolutely determined. 2 Sand. 148. 

' Audita querela was brought before judgment entered; 
it was agreed by the court, that it could not be done 3 
but if *tis brought the day zn bank, though the judgment 
is not entered, the court will compe], that the judgment 
be entered as of that term, ſo that they ſhall not plead 
nul tiel record, 1 Med. 111. 

Judgment againſt the principal, and a ſcire factss 
brought againſt the baz/; judgment thereon, then the 
bail brought a writ of error, and the judgment on ths 
fſeire facias was affirmed; then the principal brought an- 


other writ of error upon the judgment obtained againlt 
him, 


A. VO 


hin, and 1t Was reverſed, and thereupon the bail brought | | Sire facias againſt executors, the ſheriff returned aulld 
an audita querela - and it was objected, that it did not | bona, &c. afterwards, upon. a te/tatum, that they had 
lie, becauſe the judgment on the /cr. fa. was collateral to | waſted the goods of the teſtator, a new ſei. fa. with a 
the judgment in the principal ation of debt. Sed per | fi. 4. iſſued againſt them, upon which there were two 
curiants the reverſal of that judgment ſhall likewiſe re- nihils returned, and thereupon judgment i given 
verſe the judgment on the /ci, fa. and though thejudg- | againſt them de bonis propriis ; but, becauſe they were 
ment on the ſei. fa. was affirmed upon the writ of er- | never ſummoned, nor had any manner of notice of theſe 
ror brought, yet that affirmance only removed the errors | proceedings, they were relieved by an audita querela, 
flioned 3 ſo the audita querela will lie, and the bail is | Style 372 

Jiſcharged. 2 Rot. Rep. 254- | The cognifor entered into a recogniſance of 1000 /: 
The caſe was, four perſons made an aſſault and battery | to two perſons, and afterwards he gave them the-manor 
on the plaintiff, who brought an action againſt one of | of Dale, &c. one of the cogniſees ſued out execution, 
them in C. B. and had a verdict and judgment, and the | and took the cogniſee in London, who ſuppoſing that by 
party Was taken in exccution for the damages ; afterwards | the gift of this manor the recogniſance was Gibkeroed, 
he brought another a&aion of affault, &c, in B. R. | brought an audita querela ; adjudged, that it will not lie, 


againſt the other three, and had judgment likewiſe | becaule the body, and not the land of the cogniſor was 
zoainſt them z then the party. againſt whom the firſt judg-_ | 
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ment was had in C. B. paid the damages, and fatisfac- 
tion was acknowledged ; and afterwards one of the 
three, againſt whom the Jaſt judgment was had; was 
taken in execution, and al] three brought an audzita gue- 
rela; the queltion was, whether it would lie or not, be- 
cauſe the two who were not taken in execution were not 
erieved ? Et per curiam, the audita querela will Jie by all 
three; for though the plaintiff may have ſeveral aCtions 
for the ſame aflault, he can have but one ſatisfaCtion ; as 
where two are bound in a bond joint]y and ſeverally, and 
the obligee ſues one in C, B, and recovers, and afterwards 
ſues the other in B, R. and recovers againſt him, yet if 


þ 


the debtor, for the land was not liable to the debt, but 
at the eleCtion of the cogniſee ; but if the cogniſor had 
made a feoffment to the cogniſce of part of the land, and 


to a ranger of another part, and had reſerved part to 


himſelf, in ſuch caſe the cogniſee ſhall not have execu- 
tion againſt the Aranger, becauſe he being one of the 
feoffees, the lands in poſſeſſion of the other feoffee, who 
is the ſtranger, are not chargeable with the execution, 
for the cogniſce himſelf cannot be contributory for his 
part with the ſtranger, towards the charge of the exe- 


cution, becauſe he cannot be contributory to himſelf; 


Plowd. Com. 92. | 
The father and ſon were bound jointly in a ſtatute 


one of them make fatisfation, the other ſhall have an | merchant, and their lands extended, they brought a joint 
audita querela to avoid the execution. WJ”. Fones 377. | audita querela, atid held not good, for it ought to be ſe- 
The cogniſor of a recognizance in 2000 /. to one ac- | veral, becauſe their grievance by the execution was 
knowledged a ſtatute of 1007. to another ; the cogniſee | ſeveral; Owen 106. : OE 
of the flatute extended the lands of the cogniſor in D. | An infant acknowledged a recogniſance in the nature 
who had alſo other lands not extended ; afterwards the | ofa /atute-/taple, and afterwards, when he came of full age 
cagniſee of the recogniſance extended a moiety of the ſame | he brought an audita querela to avoid it z but adjudged, 
lands which had been before extended and delivered in | that it did not lie, becauſe his age is not to be tried by in- 
execution to the cogniſee of the fatute, who thereupon | ſpeCtion of the court, which could not be after his full 
brought an audita querela, upon which he was relieved, | age ; the law had been the ſame if he had died within 
and had judgment, which was affirmed in error becauſe | age, therefore he ought to bring the audita querela before 
he was in poſſeſſion of the lands by a lawful title by virtue | he is of full age. Dyer 232. | 
of an extent, and therefore thoſe lands were only liable | + The cognifor of a ſtatute had lands in #wo counties, 
to the execution of the recogniſance pro rata; fo that | which were chargeable by the ature, afterwards he made 
the cogniſor of the recogniſance ought to have included | two feoffments, by which he conveyed part of theſe 
all the other lands of the cogniſor in his execution, which | lands to one of the feoffees, and the reſidue to the other 
were not extended by the cogniſee of the ftatute. Yelv. | feoffee, and the cogniſee having taken out an extent 
I; | | | | againſt the lands of one of the feoffees, that very feoffee 
The judgment creditor took out execution by elegit, | levied a fine of the ſame Jands to the uſe of G. D. the . 
and extended the lands of the debtor ; afterwards he | purchaſer, who brought an audita querela againſt theother 
aſſigned theſe lands to others, and then he gave the debtor | feoffee to have contribution; it was inſiſted for him, that 
a releaſe of all judgments and executions, whereupon he | an azdita querela demands nothing, for 'tis only a commi/ſ-. 
brought an audita querela 3 and upon demurrer, it was | fon to the judges to hear the complaint of the party ; and 
objected, that this writ being brought againſt the judg- | tis a rule in law; that a purchaſer for a valuable conſide- 
ment creditor was wrong, for it ought to be brought | ration ſhall not be charged, but only pro rata ; but ad- 
againſt the aſſignees of the extent; but adjudged good, | judged, that this audita querela did not lie by the purcha- 
tor he being a party to the judgment, his releaſe had diſ- | ſer, becauſe the land was clogged with the extent before 
charged it. Cro. Car. 155, 214- | he bought it, et tranſit terra cum onere, ſo that he is not 
The debtor being taken in execution, the creditor | the party grieved. 2 Bul/t. 15. | 
conſented, that he might come to him at ſuch a tavern, | OY 7 ION On | 
which was out of the rules, and without a keeper, or a | 2. Where audita querela lieth by bail, and where not, 
rule of court; accordingly they met together at the | | A Feet 6 es Rs 
| Place, and not agreeing, the creditor took him again inf Judgment againſt the prencepal, and. upon a ſcire facias 
execution, whereupon he brought an audita querela, and | againſt the bail there was a nhil returned, and thereupon 
Was relieved, becauſe the execution was diſcharged by the | judgment was againſt the bail, who moved for an audita 
priſoner's going at large, and he could not be retaken by | querela, for that he was within age ; it was objected, that 
law, Style 117. he ought in the firſt place to bring a writ of error to re- 
| Thejudgment creditor extended the lands of his debtor | verſe the judgment againſt the principal ; becauſe, whilſt 
mn one county by elegit, which were delivered to him in | that was in force, the bail muſt be chargeable ; but it 
cxecution, and enjoyed by him fix years; then he made | was anſwered, that it might be in vain to bring a writ of 
his wife executrix, and died, and ſhe brought a /c/. fa. | error, becauſe there mightbe no error in that judgment z 
upon the judgment directed to the ſheriff of another | therefore; if the bail could not have an audita querela, they 
county, where the debtor had other lands ; and upon | were without a remedy, though he was till an infant 3 
two nibils returned, ſhe had judgment and execution | for they could not plead his infancy to the ſcire faciasy 
againſt the debtor for the ſame debt, who brought an | and thereupon an audzta querela was granted, Neto. 
audita querela, and was relieved ; for after an elegit re- | 1 ge: | Ts) 
urned, and the lands are extended, the party cannot Sadement againſt the principal, who died without pay- 
*Ve another elegit, Style 4.54» ing the money, or rendring himſelf to priſon ; afterwards 
|  b9 | a /ci, fa, was brought againſt the bai/, and the _ 
| a 


F Y PE " — Ent nl AE ULLLXEBCIEI nd 2 TG ac ante 
, F re ">. - e wfroarwny Aus £7 En THAT EURO —_—— LOEIIII pos, Rr 2 6g AE" "A 
: p . . —_— Wa AGEny Oy n KIT Re 4 Z l = ppao—_ Ir es eau od On Ee EE OF En dans FW CEIEGT 29h Ef» 
N : by _ ” = 7 < "-) -- o . 4 a w - - 
" C A oo eny eee - a rs OK ne - a4 wy 7 Me 4 s 4 - - on - —— 
- — ll. NEE ant YL SE, I - _— z a . - > 
od # ”. ag Ce SES + Do _ PRrnet G > ——— - - m 
VE _= = 304 jo . } UE oe —— ad > - 

+ — - % —_ _ wy _ _ _ = ” a e- oh be ® —_ 


grÞ HL "+. 0)" y" 
ne) 


es Or ang te ar I 
pn I St == 


nt AM IE CA. 


hate HEE IF enemy 
PEN 


; OE TN al, ATE 
ati a OG rg << 05.1 S—_ 


ag Sore” A. 


4k Aates Wood 


£24 SOMIIA 
mc 


. - _ R ou po 4 Oy ey rung, re ig 
(LINK RO I HALO re > CE PVT y7 v 
wad wk as £- F 
Ps 5% 
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| had judgment againſt them, whereupon they brought an 


audita querela, and had relief, becauſe they could not by 
law be taken in execution, till ſome default be returned 
avainſt the principal upon a capias awarded againſt him ; 
and there being no ſuch proceſs againſt him while he was 
living, *tis now impoſlible for him to yield his body to 
priſon, being dead. G3/4/b, 174. 

There was a judgment againſt the principal, and af- 
terwards another judgment upon a-/c:, fa. againſt the 


| bail, and upon a writ of error brought the laſt judgment 


was affirmed ; afterwards the principal judgment was re- 
verſed upon a writ of error, and thereupon an awudzta 
guerela was brought by the bail 3 it was objeCted againſt 
it, for that the reverſal of the principal judgment was not 
a reverſal of the judgment upon the ſci. fa. that being acol- 
lateral judgment, and ſtanding by itſelf ; but adjudged, 
that it depends on the firſt judgment, and *tis that which 
brings the charge on the bail, which being now dif- 
charged, the bail ought to be ſo in like manner. 2 Cro. 


645. 


After an eſcape made by the principal, there was a 
judgment againſt the ſurettes, and they were taken in 
execution; upon which they brought an audita querela, 
and ſuggeſted they would bring the money into court, or 
give ſufficient ſecurity to pay to the .obligee, and ſo pray- 
ed that they might be bailed ; but adjudged, that if the 
audita querela had been .grounded on a ſpecialty, or other 
matter in writing, or on record, the court would grant 


a ſuperſedeas to diſcharge them, if they were not in exe- 


cution, and would bail them if they were; but upon 
this ſuggeſtion, which is only matter of fact, they 
would neither grant a ſuperſedeas in one caſe, nor ball 
them in the other. 2 Brownl. 108, 


| 3. Preceedings and pleadings in audita querela. 


In an audita querela, the proceſs is a venire facias, 
diftringas, alias, pluries, and if non eff inventus be re- 
turned, or that he hath nothing, the plaintiff ſhall have a 
capias againſt the defendant. F. N. B, 104. Dyer 
297. 6. | | 
And if the plaintiff be in. execution, a ſcire factas 


goes ; if not, avenire. Mo. 811. 1 Salk, 92, So, if 


the audita querela be founded upon a record, 1 Salk. 
92. And if there be a default by the defendant upon a 
ſeire fect, or two nichils returned, the plaintiff ſhall have 
judgment. 1 Salk, 93. But, where an audita querela 
is ſued gura timet, and the party is at large, there ſhall 
never be a ſcire facias. 1 Salk. 92, | 
An audita querela ſhall be granted out of the court, 
where the record, upon which it is founded, remains, or 
it may be returnable in the ſame court. F, N. B. 105. 
b. And therefore if a man recover in B. KR. or C. B. 
the defendant having a releaſe after judgment, and be- 
fore execution, ſhall ſue the audita querela. out of B, R, 
or C. B. where the record is. #F. N. B. nog. So, if a 
recognizance be acknowledged in C, B. and execution 
be ſued upon it after releaſe, the defendant ſhall ſue the 
audita querela out of C. B, F. N. B, 105. But an 
audita querela may be by original, and upon a judgment 
in C., B, It goes out of Chancery returnable in C. B. 
f, N. B. 105. 
The writ of audita querela ſhall be allowed only in 
open court. 1 Bul/?. 140, 2 Bull. 97.” 2 Show. 240. 
Upon a motion for an allowance of an audita querela, 
it was held, that bail muſt be given in_ court, and not 


elſewhere, unleſs in caſes of neceflity, to be allowed by | 


the court, and then it may be put in before two judges, 
Palm. 422. 

G. 4. and 4, A. were jointly and ſeverally bound to 
one Tatnell, in a bond of 709 /. the obligee ſued both, 
and obtained two judgments, and both of them were 
outlawed, and one of them wag taken upon the capzas 
utlagatum, and the ſheriff votuntarily ſuffered him to 
eſcape ; whereupon Tatnell the obligee brought an adion 
of debt againſt the ſheriff for this eſcape, and recovered. 
and received ſatisfaction, and yet he proceeded againſt the 
other, who thereupon brought an audita querela, in which 


A\V-D 


he ſet forth all this matter 3 but upon a demurrer 4, the 


declaration there was JOEEWage againſt him, becauſe ;;, 


time when and place where ſatisfaQtion was made by ;j, 
ſheriff was not ſpecially fet forth, 71 icy I70, FOY 

Adjudged, that where the plaintiff in audita Querel 
gets judgment, he ſhall have reſtitution of his noods. 
though they were taken in execution before the wiit 
brought, and though there is no ſuch thing mentioned ; 
the judgment. 874. 74, | : 

falbment in replevin for the avowants ; afterwara, 
one of them releaſed, and thereupon an audita qterela 
was brought ; and a motion was made, that it might 
be allowed, in order that the execution might be fu vi 
ſeded, and the releaſe being produced, but the witneſſ:, 
to it being in the country, it was offered to prove their 
hands ; but that was not allowed, ſince the witneſſes them. 
ſelves were living and in health ; and they would nor 
allow the audita qrerela, unleſs the releaſe was proyed 
nor ſcarce then; becauſe it appeared by affidavits, that 
the perſon who executed this releafe was joined with the 
other avowants by practice, and without the conſent 
Sid. 351. Ee | 

In audita querela the party appeared upon the ſci, fa 
cias, and demurred, for that the ſcire facias bore date 
the twenty-third day of October, and the audita querels 
.he third day of November following ; but adjudged, that 
this ſcire factas is in nature of a meſne proceſs ; "tis only 
to bring in the defendant to anſwer, and the judgment 
muſt be given upon the audita querela, therefore this be. 
ing only a fault in meſe proceſs, *tis cured by the defen. 
dant's appearance ; *tis true, ſuch a fault would not be 
cured by an appearance of the defendant, where the ſcire 
Facras 18 brought upon a judgment, becauſe in. ſuch caſe 


| tis guaſe an original, and the judgment is given on the 


ſet. {or 1 Vent. 7. 

| Judgment in debt againſt two defendants, one of them 
was taken in execution, and afterwards diſcharged out 
of cuſtody by the plaintiff himſelf, the other brought an 
audita querela againſt the plaintiff, praying, that he 
might likewiſe be diſcharged from the judgment quia ti- 
met ; and after two ſcire facias's and two nibils returned, 
he moved for a ſuperſedeas (which ſhews that an audits 
querela is no ſuperſedeas of itſelf) but it was denied ; be- 
cauſe a ſcire factas is improper where the ſuit is quia ti- 
met, and the party at large; he ſhould bring a werire, 
and have a diſtreſs infinite ; but if he had been in exe- 
cution, he might either have a ſcire facias or venire, 
I Salk. 92. | 


Adjudged, that where the party hath ſome matter 


which he might have pleaded to the ſci. fa. in his dif- 


charge, and two rihils are returned, and judgment 
againſt him, the court will relieve him upon motion, 
without putting him to bring an audita querela, 1 Salk, 
93. St 


A writ of audita querela, 


"N EOR G Erhe third, &c. To our juſtices offientd t 
hold pleas before us, greeting. We having received 
information, by the grievous complaint of A. B. that where- 
as C. D. in Eaſter term, &c, and now hath to the da» _ 


mage of the ſaid A, &c, wherefore the ſaid A. hath be- 


ſought us to provide him relief, and being unwilling that tht 
ſaid A, ſhould be any ways injured, and deſirous that what 
is right ad juſt ſhould be done in this caſe :' We command 
you, that in. order ta hear the complaint of the ſaid A. you 
call before you the aforeſaid parties, and ſuch others as it 
ſhall ſeem meet to you to convene; and having heard tt 
aforeſaid parties, and their ſeveral reaſons, you cauſe to b? 
done full and ſpeedy juſtice to the ſaid parties, which of 
right, and according to the laws and cuſtoms of our king- 
dom, you ſhall ſee ought to be done. Witneſs, &c, 


Audito2, (Lat.) Is an officer of the king, or ſome 
other great perſon, who examines yearly the accounts of 
all under officers, and makes up a general book, which 
ſhews the difference between. their receipts and charge» 


and their ſeveral allowances, commonly called ain . 
2 T 


A ..V.-8 

As the auditors of the Exchequer take the accounts of 
thoſe receivers who colleEt the revenues. 4 Inft. 106. 
| Receivers general of fee-farm rents, &c. are alſo termed 
auditars, _ hold their audits for adjuſting the accounts 
of the ſaid rents at certain times and places appointed. 
And there are auditors affigned by the court to audit and 
ſottle accounts in ations of account, and other caſes, 
who are proper judges of the cauſe, and pleas are made 
Yefore them, &c. 1 Brownl, 24... 

Audito2 of the Receipts, An officer of the Exche- 
quer, that files the tellers bills, and having mace an en- 
try of them, gives the lord treaſurer, &c, weekly a cer- 
tikcate of the money received: He makes debentures to 
the tellers, before they pay any money, and takes their 
accounts: he alſo keeps the black book of receipts, and the 
treaſurer's key of the treaſury, and ſees every teller's 
money lock<d up in the treaſury. 4 1n/t. 107. 

Andito2s of the Jmpzeſt, Are officers in the Exche- 
quer, who have the charge of auditing the great accounts 
of the King's cuſtoms, naval and military expences of 
the mint, &c. and any money 7mpreſſed to men tor his 
Majeſty's ſervice. Prad. Excheg. 83. | 

Auditozes, Is the ſame with audzentes, 7. e, the ca- 
techumens, or thoſe who were newly inſtructed in the 
myſteries of the Chriſtian religion before they were ad- 
mitted to baptiſm z and auditorium is that place in the 
church where they ſtood to hear, and be inſtructed. * Tis 
what we now call navis eccleſiz: and in the primitive 
times, the church was ſo ſtrict in keeping the people to- 
gether in that place, that the perſon who went from 
thence in ſermon-time was excommunicated : it was fo 
declared by the fourth council of Carthage, c. 24. Cowell 
edit, 1727. | | 

Avenage, (from the Lat. avena, oats) A certain 
' quantity of oats paid by a tenant to his landlord as a rent, 
or in lieu of ſome other duties. Cowell, tb. 

Avenoz, (avenarius, from the Fr. avoine, i, e, oats) Is 
an officer belonging to the Kiog's ſtables, that provides 


oats for his horſes: he is mentioned 13 Car. 2. cap. 8. 
Cowell, 1h, : | 


Aventure, Adventures or trials of ſkill at arms, and |: 


hgnifies military exerciſes on horſeback. Aſſiſa de 
armis 46 Hen. 3. Brady's Appen. Hifl. Eng. 250. And 
'tis mentioned in addit, Mat. Paris, p. 149. YPuod nulli 
conveniant ad turniandum, vel burdandum, nec ad altas quaſ- 
cunque gventuras. Cowell, ib, | 


Aventure, (properly adventure) A miſchance, cauſing 
the death of a man: as where a perſon is ſuddenly 
drowned, or killed by any accident, without felony, 1 
Iyft. 391. 

Avera, (quaſi overa, from the Fr. oeuvre and ouvrage 
welut operagium) Signifies a day's work of a plowman, 
GY valued at 84, It is found in Domeſday. 4 Inft. 
2099, | 

Average, (averagium) Is ſaid to ſignify ſervice which 
the tenant owes to his lerd by horſe or carriage : but it is 
commonly uſed for a contribution that merchants and 
others make towards their loſſes, who have their goods 
caſt into the ſea for the ſafeguard of the ſhip, or of the 
other goods and lives of thoſe perſons that are in the ſhip 

uring a tempeſt. It is in this ſenſe called average, be- 
 cauſeit js proportioned and allotted after the rate of every 
man's goods carried. Stat. 32 Hen, 8. 14 Car. 2., By 
the laws of the ſea, in a ſtorm, when there is an extreme 
neceſſity, the goods, wares, guns, or whatſoever elſe is 
on board the ſhip, may (by conſulting the mariners) be 
thrown over board by the maſter, for the preſervation of 
the ſhip; and it ſhall be made good by average and con- 
tribution. 
ore goods than he ought without leave of the owners 
and freighters, and a ſtorm ariſeth at ſea, and part of the 
freighters goods zre thrown over board, the remaining 
goods are not ſubject to average; but the maſter is to 
make good the loſs out of his own eſtate; and if the 

Ip's geer or apparel be loſt by 
within the average, Leg. Rbad, 
board before half the voyave i 
eſtimated at 'the pt 
ejected afterwards, 

ol, I, 


If goods are caſt over 
voyage is performed, they are to be 


 averagiis domini regis. 


| in the ſame ſenſe in IF. 2. 


ſheriff, Reg. Orig. 82. 


Stat. 49 Ed. 3. But if the maſter (takes in 


ſtorm, the ſame;is not | 


AVE 
the port of arrival. Leg. Oleron. Where goods are gi- 
ven to pirates by way of compoſition to ſave the reſt, there 
ſhall be averages, by the civil laws Moor 299, — 
Average is likewiſe a ſmall duty, paid. to maſters of ſhips 
when goods are ſent in another man's ſhip, for their care 
of the goods, over and above the freight. Paying ſo much 
freight for the ſaid goods, with primage and average ac- 
cuſiomed, Words in bills of ladings Cowell, ed. 1727. 

Average of Cozn Fields, The ſtubble or remain- 
der of ftraw and grals lett in corn fields after the harveſt 
is carried away. In Kent called the gratten, and in other 
parts the roughings, &c. Cowell, 1b, 

Averare, To carry goods in a waggon, or upon 
loaded horſes, a duty required of ſome cuſtomary tenants. 
Spelman, 

Aver Co2n, Ts a reſerved rent in corn, paid by far- 
mers and tenants to religious houſes: and ſignifies by 


| Somner corn drawn to the lord's granary, by the work- 


ing cattle of the tenant, *Tis ſuppoſed that this cuſtom 
was owing to the Saxon cyr:ac ſceat, church ſeed, a mea- 
ſure of corn, brought to the prieſt annually on St. Mar- 
tin's day, as an oblation for the firſt-fruits of the earth : 
under which title the religious had corn rent paid yearly; 
as appears by an inquiſition of the eſtate of the abbey of 
Glaflonbury, anno dom. 1201. Cowell, 1h, | 

Averland, Scems to have been ſuch lands as the te- 
nants did plough and manure cum averits ſuis, for the 


proper uſe of a monaſtery, or the lords of the ſoil. or. 
Angl. Age S364 | 


Aver Penny, (or average peny) Money paid towards 
the King's averages or carriages, or to be freed thereof, --- 
Aver penny hoc eft, quietum efſe de diverſis denariis pra 
Rajtal. PO OTST 
Aver D1lver, A cuſtom or rent formerly fo called. 
Cowell. | | | | _ 


Averta, Cattle: Spelman deduces the word from the 
Fr. ouvrer, to work, as if chiefly working cattle : though 
it ſeems to be more probably from avo:r, to have or poſ- 
ſeſs; the word ſometimes including all perſonal eſtate, as 
Catalla did all goods and chattels. This word is uſed for 
oxen or horſes of the plough ; and ina general ſenſe any 
cattle, Homines per averia ſua, viz. equos & boves et 
affros graviter diftrixit. W. Thorn. in Ed. 2. *Tis uſed 
Ca. 18. Averia elongata 


ſee Elongata. Cowell, © 
Averits Capfis in Wifhernam, A writ for the 


taking of cattle to his uſe, who hath cattle unlawfully 


diſtrained by another, and driven out of the county where 
they were taken, ſo that they cannet be replevied by the 
If the cattle are put into any 
ſtrong place in the ſame county, the ſheriff may take the 
poſſe comitatus, and break into it, to make the replevin. 
1 P, & M7. But when they are driven out of the county, 
he hath no authority to purſue them. Cowell, 


Averland, Ttem cellarius libere ſelebat capere omnia 


| flerquilinia ad ſuum opus in omni vice, niſi ante oftia eorum 


qui habebant averland. Mon. Angl. 302. It ſeems to have 
been ſuch land as the tenants did plough and manure, cum 
averiis ſuis, for the proper uſe of a monaſtery or lord of 
the ſoil. Yuod autem nunc vocatur averland, fuit terra 
ruſlicorum, tb. This land. was ſubject to averages, or 
the lord's carriages. Carell, edit. 1727. > 
Averium ponderts, full weight, or ,aver de pois,— 
de quolibet panno ſine grano, et de qualibet libra de averio 
ponderis, tres. denarios, Cart. 3 Ed. 2. : 


Averment, Yerificatio, (from the French averrer, that 


| is, verificare) Is:an-offer of the defendant, to make good 


or juſtify an exception pleaded in abatement, or bar of 
the plaintiff's -aQtion : and it ſignifies the 'a&t as well as 
the offer. of juſtifying 'the exception; and not only the 
form, -but the . matter thereof. Co. Lit. 362. Cowell, 
Averment is either general or particular; a general aver- 
ment-is the concluſion of every:plea to the writ, or in bar 
of replications .and other pleadings (for counts and avow- 
ries in. nature; of counts need+not be averred) containing 
matter affirmative, with theſe: words, et hoc paratus eff ve- 


| be | rificare, &c. .' Particular averments are,” as when the life 
price they coſt :* but i they are' 


then at the price the reſt are fold at 


+ tenant for life, or tenant in tail are ayerred, Co, Lit. 
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had judgment againſt them, whereupon they brought an | he ſet forth all this matter ; but upon a demurrer to 


audita querela, and had relief, becauſe they could not by 
law be taken in execution, till ſome default be returned 
avainſt the principal upon a capias awarded againſt him 
and there being no ſuch proceſs againſt him while he was 
living, *tis now impoſſible for him to yield his body to 
priſon, being dead. Gol4ſb. 174. 

There was a judgment againſt the principal, and af- 
terwards another judgment upon a-/ſcz, fa. againſt the 
bail, and upon a writ of error brought the laſt judgment 
was affirmed ; afterwards the principal judgment was re- 
verſed upon a writ of error, and thereupon an arzudzta 
guerela was brought by the bail z it was objeCted againſt 
it, for that the rever/al of the principal quagment was not 
a reverſal of the judgment upon the ſci. fa. that being acol- 
lateral judgment, and ſtanding by itſelf ; but adjudged, 
that it depends on the firſt judgment, and 'tis that which 
brings the charge on the bail, which being now dif- 
charged, the bail ought to be ſo in like manner. 2 Cro. 
645. 

"Ries an eſcape made by the principal, there was a 
judgment againſt the ſurerres, and they were taken in 
execution z upon which they brought an audita querela, 
and ſuggeſted they would bring the money into court, or 


give ſufficient ſecurity to pay to the obligee, and ſo pray- 


ed that they might be bailed ; but adjudged, that if the 
audita querela had been grounded on a ſpecialty, or other 
matter in writing, or on record, the court would grant 
a ſuperſedeas to diſcharge them, if they were not in exe- 
cution, and would bail them if they were; but upon 
this ſuggeſtion, which is only matter of fact, they 
wou!d neither grant a ſuperſedeas in one caſe, nor bail 
them in the other. 2 Brownl. 108, 


3. Preceedings and pleadings in audita querela, 


In an audita querela, the proceſs is a venire facias, 
diftringas, alias, pluries, and if non eft inventus be IC- 
turned, or that he hath nothing, the plaintiff ſhall have a 
capias againſt the defendant. F. N. B. 104. Dyer 
297. 6. 
7nd if the plaintiff be in execution, a ſcire facias 
goes ; if not, avenire. Io. 811. 1 Salk, 92. So, af 
the audita querela be founded upon a record. 1 Salk. 
92. And if there be a default by the defendant upon a 
fſeire fect, or two n! 
judgment. 1 Salk, 93. But, where an audita querela 
is ſued guia timet, and the party is at large, there ſhall 
never be a ſcire facias. 1 Salk, 92, | DP 

An audita querela ſhall be granted out of the court, 
where the record, upon which it is founded, remains, or 
it may be returnable in the ſame court. F, N. B. 105. 
bþ, And therefore if a man recover in B. K. or C. B. 
the defendant having a releaſe after judgment, and be- 
fore execution, ſhall ſue the audita guerela out of B, R, 


or C. B. where the record is. #, N. B. nog. So, if a 


recognizance be acknowledged in C. B. and execution 
be ſued upon it after releaſe, the defendant ſhall ſue the 
audita querela oat of C. B, F. N. B, 105. But an 
audita querela may be by original, and upon a judgment 


inC. B, It goes out of Chancery returnable in C. B. 


f, N. B. 105. | 
The writ of audita querela ſhall be allowed only in 
open court, 1 Bul/?, 140, 2 Bul/l. 97, 2 Show. 240. 
Upon a motion for an allowance of an audita guerela, 
it was held, that bail muſt be given in court, and not 


elſewhere, unleſs in caſes of neceſlity, to be allowed by | 


the court, and then it may be put in before two judges, 
Palm. 422, - | 

G. 4. and 1, A. were jointly and ſeverally bound to 
one Tatnell, in a bond of 709 1. the obligee ſued both, 
and obtained two judgments, and both of them were 
outlawed, and one of them was taken upon the capias 
wtlagatum, and the ſheriff vdluntarily ſuffered him to 
eſcape ; whereupon Tatnell the obligee brought an ation 
of debt againſt the ſheriff for this eſcape, and recovered. 
and received ſatisfaction, and yet he procceded againſt the 
other, who thereupon brought an audita querela, in which 


chils returned, the plaintiff ſhall have 


AUD 
declaration there was judgment againſt him, egy 
time when and place where ſatisfaction was made þ the 
ſheri was not ſpecially ſet forth, 1 Med. 150, rw 

Adjudged, that where the plaintiff in ardita Querel 
gets judgment, he ſhall have reſtitution of his AGads: 
though they were taken in execution before the wi 
brought, and though there is no ſuch thing mentioned ;, 
the judgment, 87d, 74, , 

Judgment in replevin for the avowants ; afterwazg, 
one of them releaſed, and thereupon an audita qr;14!; 
was brought ; and a motion was made, that it miohy 
be allowed, in order that the execution might be ſuper. 
ſeded, and the releaſe being produced, but the witneſj, 
to it being in the country, it was offered to prove their 
hands; but that was not allowed, ſince the witneſſes them. 
ſelves were living 2nd in health ; and they would ng 
allow the audita querela, unleſs the releaſe was proyeq 
nor ſcarce then; becauſe it appeared by affidavits, thi 
the perſon who executed this releafe was joined with the 
_— avowants by practice, and without the conſent, 

id. 351. 

In audita querela the party appeared upon the ſcire fa- 
cias, and demurred, for that the ſcire facias bore dye 
the twenty-third day of October, and the audita querel; 
.he third day of November following ; but adjudged, that 
this ſcire factas is in nature of a meſne proceſs ; "tis only 
to bring in the defendant to anſwer, and the judgment 
muſt be given upon the audita querela, therefore this he. 
ing only a fault in meſne proceſs, *tis cured by the defen. - 
dant's appearance; *tis true, ſuch a fault would not be 
cured by an appearance of the defendant, where the ſeire 
Factas is brought upon a judgment, becauſe in ſuch caſe 
"tis guaſe an original, and the judgment is given on the 
ſet. jo 1 Vent. 7. | 

udgment in debt againſt two defendants, one of them 
was taken in execution, and afterwards diſcharged out 
of cuſtody by the plaintiff himſelf, the other brought an 
audita querela againſt the plaintiff, praying, that he 
might likewiſe be diſcharged from the judgment quia ti- 


| met; and after two ſcire factas's and two nihils returned, 


he moved for a ſuperſedeas (which ſhews that an audit 
querela is no ſuperſedeas of itſelf) but it was denied ; be- 
cauſe a ſcire factas is improper where the ſuit is quia ti- 
met, and the party at large; he ſhould bring a werire, 
and, have a diſtreſs infinite ; but if he had been in exe- 
cution, he might either have a ſcire facias or venire, 
I Salk. 92. | | 
Adjudged, that where the party hath ſome matter 
which he might have pleaded to the ſc. fa. in his diſ- 
charge, and two his are returned, and judgment 
againft him, the court will relieve him upon motion, 
without putting him to bring an audita guerela. 1 Salk, 
93 | 


A writ of audita querela. 


| FA EORGE ze third, Gc, To our juſtices offiened ts 


hold pleas before us, greeting. We having received 
information, by the grievous complaint of A. B. that where- 
as C. D. im Eaſter term, &c, and now hath to the da- 
, mage of the ſaid A, &c. wherefore the ſaid A. hath be- 
ſought us to provide him relief, and being unwilling that tht 
faid A, ſhould be any ways injured, and defirous that what 
is right and juſt ſhould be dane in this caſe :' We commant 
you, that in order to hear the complaint of the ſaid A. yit 
call before you the aforeſaid parties, and ſuch others as 't 
ſhall ſeem meet to you to convene; and having heard tt 
aforeſaid parties, and their ſeveral reaſons, you cauſe to b! 
done full and ſpeedy juſtice to the ſaid parties, which if 
right, and according to the laws and cuſtoms of our king- 
dom, you ſhall ſee ought to be done. Witneſs, &c. 


Audito2, ( Lat.) Is an officer of the king, or ſome 
other great perſon, who examines yearly the accounts of 
all under officers, and makes up a general book, which 
ſhews the difference between their receipts and charge» 


and their ſeveral allowances, commonly called ante : 
2 5 


AV 8 
As the atditors of the Exchequer take the accounts of 
' thoſe receivers who colle& the revenues. 4 In/t. 106. 
Receivers general of fee-farm rents, O&c, are alſo termed 
wnditors, and hold their audits for adjuſting the accounts 
of the ſaid rents at certain times and places appointed. 
And there are auditors aſſigned by the court to audit and 
ſottle accounts in aCtions of account, and other caſes, 
who are proper judges of the cauſe, and pleas are made 
vefore them, &c. 1 Brownl. 24- | 

Audito2 of the Receipts, An officer of the Exche- 
ver, that files the tellers bills, and having mace an en- 
_ try of them, gives the lord treaſurer, &c, weekly a cer- 
tifcate of the money received: He makes debentures to 
the tellers, before they pay any money, and takes their 
accounts: he alſo keeps the black book of receipts, and the 
treaſurer's key of the treaſury, and ſees every teller's 
money locked up in the treaſury. 4 {r/f. 107. 

Andito2s of the Jmpzeſt, Are officers in the Exche- 
quer, who have the charge of auditing the great accounts 
of the King's cuſtoms, naval and military expences of 
the mint, &c. and any money zmpreſſed to men tor his 
Majeſty's ſervice. Pra, Excheq. $3. 

Audifo2es, Is the ſame with audientes, 1. e, the ca- 
techumens, or thoſe who were: newly inſtruCted in the 
myſteries of the Chriſtian religion before they were ad- 
mitted to baptiſm 3 and auditorium is that place in the 
church where they ſtood to hear, and be inſtructed, *Tis 
what we now call navis eccleſiz: and in the primitive 
times, the church was ſo ſtrict in keeping the people to- 
gether in that place, that the perſon who went from 
thence in ſermon-time was excommunicated : it was ſo 
declared by the fourth council of Carthage, c. 24. Cowell 
edit, 1727+ 7 | 

Avenage, (from the Lat. avena, oats) A certain 
quantity of oats paid by a tenant to his Jandlord as arent 
or in lieu of ſome other duties. Cowel!, tb. : 

Aavenoz, (avenarius, from the Fr. avoine, 2, e. oats) 1s 
an officer belonging to the King's ſtables, that provides 
oats for his horſes: he is mentioned 13 Car. 2. cap. 8. 
Cowell, 1b, 8 

Aventure, Adventures or trials of ſkill at arms, and 
henihes nulitary exerciſes on horſeback. Aſſiſa de 
armis 36 Hen. 3. Brady's Appen.' Hift. Eng. 250. And 
'tis mentioned in addit, Mat. Paris, p. 149. Yuod null: 
conveniant ad turniandum, vel burdandum, nec ad alias quaſ- 
cunque gventuras, Cowell, ib, 


Aventure, (properly adventure) A miſchance, cauſing 
the death of a man: as where a perſon is ſuddenly 
drowned, or killed by any accident, without felony, 1 
Ift. 391. | 

Avera, guaſi overa, from the Fr, oeuvre and ouvrage 
velut operagium) Signifies a day's work of a plowman, 
GY valuedat 8d. It is found in Domeſday. 4 Inft. 
26g. | | | 

Average, (averagium) Is ſaid toſignify ſervice which 
the tenant owes to his lord by horſe or carriage : but it is 
commonly uſed for a contribution that merchants and 
others make towards their loſſes, who have their goods 
caſt into the ſea for the ſafeguard of the ſhip, or of the 
_ ®ther goods and lives of thoſe perſons that are in the ſhip 

uring a tempeſt, It is in this ſenſe called average, be- 
cauſe it is proportioned and allotted after the rate of every 
man's goods carried. Stat. 32 Hen, 8. 14 Car. 2. By 
the Jaws of the ſea, in a ſtorm, when there is an extreme 
neceſſity, the goods, wares, guns, or whatſoever elle is 
on board the ſhip, may (by conſulting the mariners) be 
thrown over board by the maſter, for the preſervation of 
the ſhip; and it ſhall be made good by average and con- 


| ol ution. Stat. 49 Ed. 3. But if the maſter takes in 


ore goods than he ought without leave of the owners 
and freighters, and a ſtorm ariſeth at ſea, and part of the 
reiphters goods zre thrown over board, the remaining 
goods are not ſubject to average; but the maſter is to 
make good the loſs out of his own eſtate: and if the 

'Þ'S geer or apparel be loſt by ſtorm, the ſame. is not 
within the average, Leg, Rhod. If goods are caſt over 
voyage is performed, they are to be 


board before half the 

eſtimated at the 

_ Cjected afterwards, 
'- Fay 


price they coſt : | but if they are 
then at the price the reſt are fold at 


A- VE 
the port of arrival. Leg. Oleron. Where goods are gi- 
ven to pirates by way of compoſition to ſave the reſt, there 
ſhall be averages, by the civil laws Afoor 297, —- 
Average is likewiſe a (mall duty, paid to maſters of ſhips 
when goods are ſent in another man's ſhip, for their care 
of the goods, over and above the freight. Paying ſo much 
freight for the ſaid goods, with primage and average ac- 
cuſiomed. Words in bills of lading: Cowell, ed. 1727. 
Average of Cozn Fields, The ſtubble or remain- 
der of ftraw and grals lett in corn fields after the harveſt 
is carried away. in Kent called the gratten, and in other 
parts. the roughimgs, &c, Cowell, ib, 
Averare, To carry goods in a waggon, or upon 
loaded horſes, a duty required of ſome cuſtomary tenants, 
Spelman, | 
Aver Cozn, ls a reſerved rent in corn, paid by far- 
mers and tenants to religious houſes: and ſignifies by 
Somner corn drawn to the lord's granary, by the work- 
ing cattle of the tenant, *Tis ſuppoſed that this cuſtom 
was owing to the Saxon cyriac ſceat, church ſeed, a mea- 
ſure of corn, brought to the prieſt annually on St. Mar- 
tin's day, as an oblation for the firſt-fruits of the earth : 
under which title the relizious had corn rent paid yearly ; 
as appears by an inquiſition of the eſtate of the abbey of 
Glaflonbury, anno dom. 1201. Cowell, ib, 
Averland, Seems to have been ſuch lands as the te- 
nants did plough and manure cum averiis ſuis, for the 
proper uſe of a monaſtery, or the lords of the ſoil. or. 
Angl. | ; | | 
Aver Penny, (or average peny) Money paid towards 


the King's averages or carriages, or to be freed thereof,--- 
Aver penny hoc eft, quietum efſe de diverſis denarits pra 


 averagiis domini regis, Raſjtal, 


 Aver Silver, A cuſtom or rent formerly fo called. 
Cowell. | 

Averta, Cattle: Spelman deduces the word from the 
Fr. ouvrer, to work, as if chiefly working cattle : though 
it ſeems to be more probably from aver, to have or poſ- 
ſeſs; the word ſometimes including all perſonal eſtate, as 
Catalla did all goods and chattels. "I his word is uſed for 
oxen or horſes of the plough ; and ina general ſenſe any 
cattle, Homines per averia ſua, viz. equos & boves et 
affros graviter diftrixit. WW. Thorn. in Ed, 2. *Tis uſed 


in the ſame ſenſe in Y, 2. Ca. 18. Averia elongata 
ſee Elongata. Cowell. ' 


Averits Capfis in Withernam, A writ for the 
taking of cattle to his uſe, who hath cattle unlawfully 
diſtrained by another, and driven out of the county where 
they were taken, fo that they cannet be replevied by the 
ſheriff, Reg. Orig. 82. If the cattle are put into any 
ſtrong place in the ſame county, the ſheriff may take the 
poſſe comitatus, and break into it, to make the replevin. 
1 P, & M7. But when they are driven out of the county, 
he hath no authority to purſue them. Cowell, _ | 


flerquilimia ad ſuum opus in omni vico, niſi ante of!1a eorum 
qui habebant averland. Mon, Angl. 302. It ſeems to have 
been ſuch land as the tenants did plough and manure, cum 
averiis ſuis, for the proper uſe of a monaſtery or lord of 
the ſoil, Puod autem nunc vocatur averland, fuit terra 
ruſlicorum, ib, "This land was ſubject to averages, or 
the lord's carriages. Cowell, edit. 1727. 


» 
- 


Averium ponderts, full weight, or aver de pois,— 
de quolibet panno ſine grano, et de qualibet libra de averia 
ponderis, tres denarios. Cart. 3 Ed. 2. | | 
Averment, 7er:ficatio, (from the French averrer, that 
is, verificare) Is, an-offer of the defendant, to make good 


the plaintiff's -aQion: and it ſignifies the act as well as 
the offer of juſtifying 'the exception and not only the 
form, but the matter thereof. Co. Lit. 362. Cowell, 
Averment is either general or particular z a general aver- 
ment is the concluſion of every:plea to the writ, or in var 
of replications and other pleadings (for counts and avow- 
| ries in nature of counts need not be averred) containing 
matter affirmative, with theſe words, et hoc paratus eft ve- 
| rificare, &c, Particular averments are, as when the life 
of tenant for life, or tenant in tail are ayerred, Co, Lt. 
362. 
Oooe 
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A V E 


The uſe of an averment is to aſcertain that to the. 


. court which is generally or doubtfully alledged, that ſo 


the court may not be perplexed of whom, or of what it 
ought to be underſtood. Heath's Max. 42. cites Co. Lit. 
352, b, 'Fhe proper uſe of an averment conſiſts in this, 
VIZ, to add matter to the plea to make doubtful things 
clear, which otherwiſe ſhall be intended againſt the 
pleader. Arg. Mo. 376. pl. 566. 


1. Where averment is neceſſary, and-what is a ſufficient 
averment. | | 

2. Where averment 1s not neceſſary. 

3. Ave rments as to deeds, records, the life of a perſon, and 
t9 ſupply defefts in wills. 


1. Where averment is neceſſary, and what is a ſufficient 
aver ment, 


Caſe, for that Queen Elizabeth was ſeiſed in fee of the 
manor of $. and granted to him 3o acres, parcel of the 
ſaid manor, by a copy of court-roll ; and that ſhe granted 
four acres other parcel thereof, to the defendant ; and al- 
ledged, that the copybolders of the thirty acres, time out of 
mind, had common in the four acres for certain cattle from 
the 1/1 of Auguſt to All-Saints, and that the defendant on the 
1/# of May in ſuch a year incloſed the ſaid four acres 
with hedges and ditches, per quod he could not have his com- 


mon, Aﬀeer verdict for the plaintiff, it was moved that | 


the plaintiff ſet forthy that the incloſure was made on the 
iſt of May, but did not aver that it continued till the 1/4 


of Auguſt, and ſo no cauſe of aCtion appears; but it was 


{aid, that if there is any thing which implies an averment, 
it is ſufficient; now here the per guod he could not have 
common is a ſufficient averment, that the incloſure con- 
tinued till the 3ſt of Augy/? and after; for otherwiſe he 


- could not loſe his common ; beſides, the jury have found 


him guilty, which he could not be, unleſs the incloſure 
had continued. But Dodderidge }. ſaid, that the per guod 


is an inference out of the precedent declaration, and does 


not amount to an averment ; but Ley Ch, J. held, that 
it amounted to an averment ; but all the court agreed, 


| that after verdict for the plaintiff, the judgment was not 


to be arreſted for the matter aforeſaid, 2 Rol. Rep. 379. 
Error of judgment in afſumpſit, in which the plaintiff 
declared, that in con/ideration he would renounce an admi- 
riftration at the requeſt of C. and permit the defendant to 
adminiſter, that the ſaid defendant 1would diſcharge the plain- 
tiff of two bonds, and alledged that he did renounce the ad- 
miniſtration, and ſuffer the defendant to adminiſter, but 
that the defendant had not Cdilcharged him of the two 
bonds. It was held by Berkley ]. (theother judges being 
abſent) to be error, becauſe he did not aver that he re- 
nounced the adminiſtration at the requeſl of C. for perhaps 
he might be compell'd to renounce by a ſentence in the 
ſpiritual court, or of right the wife the defendant was) 
ought to adminiſter ; adjornatur. Mar. 55. pl. 86. 

In falſe impriſonment in London, the defendant pleaded 
that J. S. ſued forth a latitat the laſt day of Trin. term, 
diretied to the ſheriff of R. by virtue wheresf the ſheriff 
made his warrant to the defendant, who thereupon 709+ 
the plaintiff, which is the ſame impriſonment, abſque hoc 


that he is guilty in London, vel aliter vel alio- modo; the 
plaintiff replied, that the writ as truly proſecuted to ſuch 


a day after the impriſonment : Upon demurrer it was ad- 
judged for the plaintiff, becauſe though the zee of the 
writ is upon record, and the plaintiff cannot aver againſt 
it, yet great inconveniencies will be, if the plaintiff can- 
not ſet torth the very time of purchaſing the writ, and 
the relation of the ze/te is only to prevent fraud, and not 
juſtify a tort, Raym. 161. hrk (2 oy 

In replevin the defendant made cogniſance as bailiff to 
baron and feme, he being /c:ſed in right of the feme uo 
rent in aretro exiſten'; the plaintiff demurr'd ſpecially ; 
for that the life of the wife was not averr'd. But Hale 
Ch, J. held, that the rent in afetro exi/ten' is quaſi an 


averment, and after verdict,--or upon a general demurrer, 
had been goodz and Twiſden and Wd held it good 


enough on a ſpecial demurrer, which Hale doubted, and 
judgment was for the ayowant. 2 Lev. 88. - 


AN -M- 


In debt on judgment the defendant pleaded in abatement 


| 


that a writ of error was ſued ſuch a day upon the juds. 
ment, which writ of error is /ti1l depending undetermineq, 
Sc. the plaintiff replies, that the original in det wa 
ſued before the writ of error was ſued, as appears | TY 
tefle of the original, The defendant rejoins, that the ori 
ginal bore teſle ſuch a day, which was before the wyit H 
error was ſued ; but that in fad the original was nat ſued 
out until ſuch a day, which was after the writ of error was 
ſued; the plaintiff demurs, ſuppoſing that the defendant 
was eſtopped by the ze/7e of the original z and of that « 8 
nion was Treby Ch. J. but Powell J. was of the oldinn 
opinion, and ſaid, that if a man is arreſted, and addes. 
| wards a writ is ſued with a te/?e antedated, in falſe im. 
priſonment, this may be avoided by pleading; adjornatur 
Lord Raym. Rep. 212. | ; 

Debt was brought upon a penal law, which by the atut: 
ought to be ſued within a year ; the defendant pleaded the 
Natute, and that one year was elapſed before the ſuing the 
ation, &c. the plaintiff replied, that he ſued an orivina 
teſte ſuch a day, which was within the year ; the defendint 
rejoined, that tho* the writ bore teſte within the yrar, yet it 
was ſued after the year, The plainiiff demur:-d; and 
adjudged by the whole court, that none ſhall be admitted 
| to aver that an original was ſued at any time contrary to 
| the zefte 3 per Treby Ch. J. cited as adjudged, £4, Raym, 
| Rep. 212, | 
A neceſſary implication amounts to an expreſs averment : 
arg. Gib. 12.3, | ; 

Indittment was that the defendant knowing the will of 
F. S. to have been proved in the prerogative court, cited the 
executor before himſelf, being chancellor of D. to prove the 
will there, in order to extort money from the ſaid exeeutar, 
Lord Ch. J. Parker and the court, held, that it beine 
laid that the defendant new it, that knowledge muſt 
have been by a ſight of the probate of the will ; cited by 
Mr. Juſtice Lee. Gib. 264, 265. Feeds 

In an appeal of death of his brother brought againſt 
G. D. of H. in the county of IF. as principal, and R. H, 
as acceſlary, whereas the name of the principal was //,D, 
the acceſlary pleaded, that there was no ſuch perſon is 
rerum natura as G, D. at the day of the writ brought, _ 
or after; adjudged, that if there was a man of that name 
in another county, yet if he: was not of the ſame town 
mentioned in the writ, in ſuch caſe the appellee may aver 
in favour of life, that he is not the ſame perſon, and may 
traverſe the return of the ſheriff. Dyer 348. | 

The reverſioner in fee expectant of an e/tate for life, de- 
viſed a rent to another, and died, and ſeveral years after- 
wards the deviſce made his executor, and died; the executor 
diſtrained for rent, but in his avowry he did not aver, that 
the lands remained in the ſeiſin of the tenant, who 
| ought to pay it, or in ſome other perſon, who claimed 
under him by purchaſe or deſcent; neither did he aver, 
that the rent incurred after the death of the tenant for lift, 
both which were adjudged good exceptions, upon a de- 
murrer to the ayowry, eſpecially the Jaſt ; for if a rever- 
ſioner grants a rent-charge, it ſhall not begin till after 
the death of him who has the particular eſtate. Cro. E. 
547+ | | 

Error of a judgment obtained in a court of p:zfowder, 
for that the plaintiff in his replication had not concluded 
with hoc paratus eft verificare, nor demanded his debt and 
| damages as he ought to have done; and for theſe cauſes 
it was reverſed. Cro. Eliz. 256. 

Lands ſowed with woad were fold, and the vendor 
. promiſed, that if the vendee ſhould be prohibited by pro- 
clamation, or otherwiſe, to ſow woad, then he would 
return ſo much of the purchaſe-money ; afterwards the 
 vendee brought an ation on the caſe againſt the vendor, 
and ſet forth this matter, and that proclamation was made, 
that no man ſhould ſow woad within four miles of arp 
market and clothing town, and that his land was within 
four miles of a market town, but did not aver that it was 
a clothing town likewiſe; and upon demurrer it was ad- 
judged, that he ought to have made ſuch an averment- 
Goldſb. 7. 

Debt againft' huſband and wife, as executrix of G, D- 


Ee, of London, taylor; the defendant pleaded in bar, 4 


judgment 
L: 


A: V8 


Bench, as executrix of G. D. of London, barber ſurgeon ; 
and upon demurrer to this plea, it was objeted againſt 
the defendant, that ſhe did not aver that G. D. taylor, 
ind G. Dl ſurgeon, was one and the ſame perſon, and tho? 
- was ſaid that the plea might be good to a common in- 
= for they ſhall be intended the ſame perſon ; yet it 
was adjudged, that it ſhall not be ſo intended. ; for where 
a thing is indifferent, there a common intent may prevail, 
but not where 'tis more ſtrong on the one ſide than the 
other ; and here 'tis fo ſtrong, that a taylor and ſargeon 
being different occupations, they can never be intended 
the ſame perſon. Goldſ. 111. | 

By the opinion of Anderſon Ch. Juſt. where the teſta- 
tor intznded to deviſe lands zo the heirs of G. D. and the 
writer by miſiake wrote to G. D. and his heirs, this may 
be helped by an averment, becauſe what the teltator in- 
tended is written, and more, therefore the deviſe ſhall be 
good fo the heirs of G. D. but he himſelt ſhall take nothing 
by the will ; but if the deviſe had been intended to G. D. 


ind his heirs, and by miſtake it had been written zo the 


heirs of G. D. there an averment ſhall not help ; becauſe 
is not th2 will of the teſtator in writing, and then *tis 
to increaſe that which is defective in the will, and in 
ſuch caſe averments are never allowed, tho' they are 
uſually allowed to take away any ſurpluſage. Godb. 1315 

Where the plaintiff libels in the ſpiritual court out of 
the proper dioceſe, for a legacy, if it doth not appear in 
the libel itſelf, "that the ſuit is out of the proper dioceſe, 
the defendant may aver that it was ſo; in like manner 
where a ſuit is in the court of admiralty for a thing done 
upon the land, the defendant may aver, that it was done 
infra corpus comitatus. Godb. 214. _ 

The father having two fons, both of one name, levied 
a fine of lands to the uſe of /Y. his ſon and his heirs; in 
this caſe the judges cannot take notice to which of his 
ſons the land doth belong; but if the party averreth, 
that the cognifor had two ſons named /F, the elder, and 
I. the younger, and that his intent was to levy the fine 
to //, the younger, this averment is good, it being of 
matter of fa&t not apparent in the fine, but out of it, and 
therefore it ſhall be tried by a jury: but if a man, by 
deed executed under his hand and ſeal, giveth goods to 
one of the ſons of G. D. who hath ſeveral ſons at that 
time, there an averment ſhall not be allowed which ſon 
he meant; becauſe, the deed itſelf being void for incer- 
tainty, it cannot be made good by an averment. 5 Rep, 
155, | | 
Yebt upon this bill, viz. Memorandum, that I W, R, 
do bind myſelf to M. M. to pay him all ſuch manies as 
my brother oweth him. In witneſs, &c. and afterwards it 
was thus written, the brother oweth M. M. 401. and it be- 
ing ſo averred in the declaration, the plaintiff had judg- 
ment; for tho' the ſum was uncertain in the body of the 
bill, yet by the averment the debt is made certain, Cro, 
El. 563, 758. "I 

In an action on the caſe for theſe words, viz, Thy ſon 
hath robbed me, the plaintiff cannot maintain the action, 
without averring, that the defendant had no more ſans ; 
but if the words had been ſpoken to the Fa inſtead of the 
father or to the wife, viz. Thy father hath robb:d me, there 
| needs no ayerment, becauſe a ſon can have but one fa- 
ther, and a huſband but one wife. 2 Cro. 443. 

Caſe, &c. wherein the plaintiff declared upon a promiſe 
made by the defendant to pay to the plaintiff 84 1. out of 
the money due for the freight of a ſhip: upon non aſſump/it 
pleaded, the plaintiff had a verdia; it was moved in ar- 
reſt of judgment, that the declaration was ill, becauſe the 
plaintiff had not averred, that there was money due for the 
freight of the ſhip ; adjudged, that this was parcel of the 
promiſe, and that it ought to have been averred ; and 
likewiſe the plaintiff ought to have laid a demand made 
of the money. Style 220. 

In debt for 151. 8s. 8d. the plaintiff declared on a 
_ deed, reciting, that ſeveral ſuits were likely to ariſe be- 
tween the vicar of Shettl+hampton and the plaintiff, con- 

cerninga modus in the ſaid pariſh, and that the vicar had 
already ſued the plaintiff in the ſpiritual court concerning 
the ſame, which modus likewiſe concerned all the pa- 


judgment which was obtained againſt her in the King's | 


; 


: 


AV. 

riſhioners, and that the defendant, being a pariſhioner; 
agreed to pay to the plaintiff and bear his proportionable 
part of all the charges of the ſuit, and all other ſuits by the 
vicar touching that matter z then he ſets forth, that be- 
tween ſuch atime, &c. he had expended 350 /. in defence 
of ſuits by the vicar concerning that magus, and that the 
defendant had lands in the pariſh of the yearly value of 
534. and averred, that his ſhare of the ſaid charge amount= 
ed tO 154. Bs. 8d. of which he had notice, 6c; licet ſe 
prus requiſat”, Sc. had not paid it, &c. The defendant 
pleaded non eff faftum, and the plaintiff had a verdiQ; it 


_ was objected, that an a#on of debt wou!d not lie on this 


agreement, but covenant, becauſe the ſum to be paid was 
uncertain;z but the plaintiff had judgment; for tho' a 
ſum at firſt is uncertain, yet when *tis reduced to a cer- 


tainty by an averment, an ation of debt will lie for 


it, 
as well as covenant. $3 Lev. 429. 


2. There averment is not neceſſary, 


In an aQtion upon the ſtatute 32 H, 8. againſt buying 
pretended titles, if the plaintiff declares, that the defen- 
dant, or any of his anceſtors, or any other perſon under 
whom he claims, were not in poſſeſſion of the land, nor 
received the rents, &c. by the ſpace of a year, &c. he 
need not aver, that the title is pretended, becauſe the 


ſtatute makes it ſo; and therefore tis imp?rtinent to avet 


a thing which clearly appears both by the ſtatute and the 
declaration. Plow. Com. 87, | 
In replevin, the defendant made conuſance, as bailiff 
to Thomas Lord Howard, and ſet forth, that the prioreſs 
of the late diſſolved priory of Hoelliwell, by deed, bearing 
date 4 Novem. 29 H. 8. and then enrolled, granted the 
manor of P, of which ſhe was ſeiſed, &c, to G. D. and 


| his heirs, who entred, and fo derives a title to the defen- 


dant under that grant ; the plaintiff in bar to the avowry 
ſhewed, that after the making and inrolling the ſaid deed, 
the ſaid prioreſs leaſed the ſaid lands to R, H. for 99 
years, and ſo conveyed a title to himſelf under the leaſe, 
and averred, that the deed mentioned by the defendant, 
was primo deliberat” on the fourth of Novemb, 41 H. 8. 
and traverſed, that the prioreſs granted it to G. D. on the 
4th of Novemb, 29 H. 8. and upon demurrer, it was ad- 
judged, that ſuch an averment could not be made againſt 
a deed inrolled. 2 Leon. 121. RIES 

Eje&ment, &c, of a rectory ; it was objected againſt 
the declaration, it was inſufficient, becauſe the plaintiff 
had not averred, that the parſon was /tving, only by im- 
plicationz but becauſe it was, quod pred” W. R, reftor 
eccleſie pred” fuit & adbuc eft ſeifitus de & in reftoria pred” 
in dominico ſua ut de feodo in jure eccleſiz, the declaration 
was adjudged good. Dyer 304. | 

Where a man is to take a benefit by an a of parlia- 
ment, there in pleading he muſt aver, that he 7s net a per- 
ſon excepted ; but where he claims no benefit by it, but 
only to keep that which he had before, in ſuch caſe 'tis 
not neceſlary to make ſuch averment. Plow. Com. 488. 

Aſſumpſit, &c. wherein the plaintiff declared, that in 
confideration he had paid to the defendant 40/7. for the 


\ 


debt of G. D. the defendant promiſed to deliver him all 


the bonds, &c. wherein G, D. ſtood bound to the defen- 
dant : Upon non aſſumpſit pleaded, the plaintiff had judg- 


ment; bur it was inſiſted for the defendant in arreſt of -- 


judgment, that the plaintiff ſhould have averred, that the 
defendant had bonds in which G. D. was bound to him; 
but adjudged, that he need not make any ſuch averment; 
ev he is not to recover the bonds, but damages for 
detaining them. Cro, El, 133. 

Falſe impriſonment in Londen, the defendant pleaded a 
judgment had againſt the plaintiff in the court at Sand- 
wich in Kent, and that by virtue of ca. ſa. he impriſoned 
the plaintiff at Sandwich, and traverſed, that there was 
any ſuch record, &c, et hoc paratus eft verificare per 
recordum : Now it is abſurd to offer a proof by record, 
when he alledged that there was no record; but yet the 
replication might be good without any ſuch averment, it 
being in the negative, which needs no averment ; for if 
upon traverſe of the record the plaintiff had concluded 
to the country, viz. ex hoc petit quod ingquiratur 2 pa- 

| triam, 
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_ for three lives, rendring rent, and that the reverſion de- 


| the uſual rent, or more, muſt be reſerved, which hath 


_ and he not appearing, a grand cape was awarded againſt 


| to be pulled down before the commencement of the term, 


| AV 0 
triam, then the defendant might have rejuined quod ha- 
b-tur tale recordum, & hac paratus eft verificare per recor- 
dum, &c. Cro. El. 418. 
Error of a judgment in replevin, wherein the avowant 
{ct forth, that the tenant in tail made a leaſe of the lands 


jcended to him as heir in tail, and the rent being :n arrear 
he diftrained, &c, and avowed the taking, &c. and aver- 
red, that at the time of the demiſe the lands had been for- 
merly demiſed, and that the rent reſerved was verus & 
antiquus redditus : Upon demurrer to.this avowry, It was 
adjudged, that the averment, that the lands were tormerly 
demiſed, was not ſufficient, for he ought to have averred, 
that they had been Jett for eleven years next before the 
leaſe made; becauſe the ſtatute 32 ZH. 8. limits the leaſes 
to be made by tenant in tail, that they ſhould be made 
only of ſuch lands which had been commonly lett by the 
greater part of twenty years next before the leaſe made; allo 
the averment, that the rent was verus & antiquus redditus, 
is not ſufficient, for it may be ſo, yet the circumſtances 
of the ſtatute may not be obſerved ; for that requires, that 


been paid for the greater part of twenty years preceding : 
Now the rent which hath been paid for ſeven years may 
be verus & antiquus redditus ; bug that is not the rent in- 
tended by the ſtatute, for the reaſon before mentioned. 
Cro. El, 507. | ah ; Es 

In a precipe quod redd-t, the ſheriff returned, the de- 
fendant ſummoned at the church-door, purſuant to the 
ſtatute 31 Eliz. when in truth he was not ſummoned ; 


him, and judgment given by default; upon which he 
brought a writ of error, and affigned for error, and aver- 
red, that he was never ſummoned; but the court would 
not allow this averment; for fince the ſheriff returned 
him ſummoned, there could be no error in awarding the 
grand cape upon the ſummons, and the default recorded ; 
but if in truth he was not ſummoned, he may either have 
an action againſt the ſheriff for his falſe return, or a writ 
of diſceit, Cro. El.-371, 397. | 
 Aſſumpſit, &c. brought againſt an  adminiirator in an 
inferior court; the plaintiff had a verdict; and it was 
objected againft him, that he did not aver that the defen- 
dant had a/ſets after the debts paid : adjudged, that he 


need not make any ſuch averment, for that ought to come 


on the other ſide. Plowd. Com. Woodward's caſe. 

Leaſe for years of ſeveral meſſuages dated in November, 
and to commence at Michaelmas next following, in which 
the leflee covenanted to repair all the ſaid meſſuages, ex- 
cept ſuch which the leſſor ſhould appoint to be pulled down 
during the term; in an aCtion of debt on a bond, brought 
by the leffor againſt. the defendant, for non-performance 
of covenants, he pleaded performance, &c. the plaintiff 
replied, and ſhewed the breach in not repairing one meſ- 

 ſuage, parcel of the demiſed premiſles, and averred, that 
the ſaid meſſuage was not appointed to be pulled down during 
the term ; and upon this they were at iſſue, viz. whether 
the defendant had repaired it or not; and it being found 
for the plzintiff, it was moved in arreſt of judgment, 
that the averment was inſufficient ; for the leafe being 
dated in November, and the term being to commence not 
before Michaelmas following, the houſe might be appointed 


and if fo, the defendant is not bound to repair it ; there- 
fore this averment doth not come up to the exception ; 
but adjudged, that this averment was ſuperfluous,” for it 
had been ſufficient to aſſign the breach in not repairing, 
&c, without averring, that it was not appointed to be 
pulled down; for if 4. had been ſo appointed, it ought 
to be ſhewed on the defendant's part, becauſe it tends to 
his advantage; for if any ſuch appointment had been 
made, it would diſcharge him of his covenant, as to that 
houfe appointed:to be pulled down. 1 Leon. 17. 

A man' purchaſed lands with his proper money, which 
were held 7n capite, and it was to himſelf and an infant, 
and to their heirs; adjudged, that this purchaſe could not 
be averred to be by colluſion to take away wardſhip, which 
might accrue after his death, becauſe he was never ſole 


| as to give the King cauſe to ſeiſe the land; adjudgeq 


AVE 
tenant, and no feoffment that he can make, cq-1,, 
averred to be by colluſion, if he make none; yet ng ba 
nefit can accrue to the King by his death : adjudged 
likewiſe, that where| the father makes a feoffment, fg 
the advancement of his wiſe and children, or for pay- 
ment of his debts, it cannot be averred to be a vin, {, 


likewiſe, that where the King's tenant conveys his lang; 
either for life, for years, or in tail tohis children, or where 
a ſtranger is joined to the heir in tail, or where a remain. 
der is limited in fee, or where an eſtate is declared þ 
zwill; that in all ſuch caſes covin may be averred for the 
King, but only for @ third part; becauſe the teſtator is 
enabled by the ftatutes 32 & 34 H. 8. to convey twy 
parts at his pleaſure. 8 Rep. 164. 
| There was a grant of an office for life, with an authq. 
rity to nominate under-officers, and by the ſame deed an 
annuity was granted to him who had the office fyr the 
ſupport of the under-officers; the grantordied, and becayf: 
his ſon did not pay the annuity, a writ of annuity waz 
brought againſt him, in which the plaintiff declared upon 
this grant; and upon a demurrer to the declaration, the 
plaintiff had jugment, whereupon the defendant brought 
a writ of error, and affigned for error, that the plainti® 
had not averred in his declaration, that he had exerciſed 
this office ; adjudged, that in all caſes, wh-re an intereſt 
or eftate doth commence upon a condition precedent, which 
1s to be performed by the. plaintiff, or any other, there 
the performance muſt be averred, becauſe he hath no in- 
tereſt *ti]] ſuch condition is performed ;z but when the in- 
tereſt paſſes immediately, as in this caſe it did, to the 
grantee of the office, which intereſt may be defeated by 
matter done afterwards ; therefore the plaintiff may de- 
clare generally, without averring any performance ; but 
the defendant, who is to take advantage of the non-per- 
formance, ought to ſhew it; but if the matter by which 
ſuch intereſt may be defeated, appears to the cout to be 
matter of Jaw, and that the ation cannot be ſupported 
without averring the performance of the conſideration or 
condition, there the plaintiff muſt aver the performance, 
7. Kd. 10. | | x: 

Tenant in fee, in conſideration of natural love and 
affeCtion, covenanted to ſtand ſeiſed, Ec. of lands to the 
uſe of himſelf for life, and after his deceaſe to the uſe of 
his wife for life, and afterwards. to other uſes, &c. The 
queſtion was, if any uſe did ariſe to the wife z adjudged, 
that a conſideration may be averred if it ſtands, and is not 
repugnant to the deed itſelf; but admitting a conſideration, 
other than that which is expreſſed in the deed, cannot 
be averred, yet there is an expreſs conſideration in itſelf; 
for when he limits the lands to the uſe of his wife fir 
her life, that implies a ſufficient conſideration in ittel}, and 
needs not any averment; ſo where the father, who was 
tenant by knight- ſervice, made a feoffment to an infant, 
who was then his ſon and heir apparent, it need not be 
averred, that it was by colluſion, becauſe *tis apparent 
that it was ſo. 4 Rep, 40. 


3 Averment as to deeds, records, the life of a perſon, ani 
to ſupply defetts in wills, : | ; oY fe of @ perſons 


One cannot avoid a ſtatute-merchant, obligation, re- 
leaſe, &c. againſt the party himſelf named in it, by avcr- 
ring a delivery thereof upon condition, unleſs he ſhews 3 
writing of the condition. Br, Faits, pl. 10. 

But *tis otherwiſe in detinue againſt a ſtranger, where 
the thing is bailed into an indifferent hand; nota the di- 
verſity; for there it is averrable, contrary againſt the 
party himſelf. Br. Fazts, pl. 10. | 

. has two ſons named JF. and levies a fine to IW. 
averment that this was to JY. the younger ſon, is g9993 
but in gift of goods to one of the ſons of F. S. no aver- 
ment can be, 8 Rep. 155. 

Againſt a conſideration alledged in a deed, or an uſe 4+ 
clared, no averment to the contrary can be received; ſo 
of indentures upon fines and recoveries, where the fines an 
recoveries purſue them, cites x £1, Dy. 169. Altham's 
caſe, 8 Cv. 148, Countels of Rutland's cale, 5 Co: 257 3 


A'F-2 


lam naturale quam quidiibet diſſolui eo modo quo 
Contra&t by contra&t, deed by deed, record by 
parliament by parliament, 7enk. 160. pl. 20. 
No averment debtors Can. make that good which is ap.- 
arent, 01 £0 ideration of the deed, to be void, as ferffment 


Nibil eff 
lrgaturs 
record, 


1. end his heirs ; no averment can_be that it was the 
1 -ntion of the parties, that the feoffee ſhould not have 
aa but to him, and the heirs of his body. 8 Rep. 155. 

Buying of cebts is maintenance at Common law, and 
uniſhable ÞY indictment or information ; but it is not 

leadable in bar of an obligation for the condition of 
the obligation was to pay a fum of money not for debts 
bought, and this buytng 15 collateral to the condition. | So 
. bond for payment of a fum of money upon condition, 
in the caſe of ſimony, the ſimony may be pleaded againſt 
ſich bond by virtue of the 31 Eliz. cap. 1. $2 for uſury, 
13 Eliz, cap. 8. So againſt a bond given to the ſheriff or 
gaoler, contrary tO the {tatutc of 23 H. 6. cap. IO. Theſe 
ftatutes give averment in ſuch caſes, but there is no ſtatute 
which gives ſuch averment 1n the caſe of maintenance. 


nh, 108+ 


It was agreed, that if a caſe be within the /{atute of 


gaming, the defendant may aver againſt his own deed. 
Comb. 328. vir 

Two manors were known by the name of J7. and 
fometimes diſtinguiſhed with an alzas ; an annuity of 200 /. 
per ann. is granted out of the manor of 7/7, one of them is 
but $01. per ann. and the other of more than the annuity, 
]t iz a good averment in law, that the greater manor 
ſhould be liable to the rent-charge. Chan. Rep. 138. 

If one has two manors known by the name of I, and 


levies a fine of his manor of I. he ſhall by averment_ 


aſcertain which of them it was 3 per cur'. 6 Med. 235. 

Stat. 4 & 5 Ann. cap. 16. 1n debt on ſingle bill, debt, 
or ſcire facias upon a judgment, the defendant may plead 
payment in bar 3 in debt upon bond, if the defendant before 
afim brought hath paid the principal and intereſt, due by 
the defeaſance or condition, he may plead payment in bar. 


Bill to have the benefit of a marriage-ſettlement, and 


covenants therein contained, &c. 'I'h caſe was; Rooke 
upon his firſt marriage ſettled lands upon himſelf for life, 
remainder to his wife for life for her jointure, remainder 
to the firſt and other ſons in tail male, remainder to the 
beirs female of the body of the wife, and the heirs of the 
bodies of ſuch heirs female, remainder to the right heirs 
of the huſband, with a covenant that he was ſeifed in fee, 
and had good right to make ſuch ſettlement, and that the 
perſons ſhould enjoy according to the limitation in the ſet- 
tlement, &c, "Phe wife dies without a ſon, leaving only 
one daughter, who is the plaintiff. Rooke after the death 


of his wife, being ſeiſed of a remainder in tail, viz. to 


the heirs female of his body, levies a fine, and ſuffers a 
recovery, to bar the iſſue female, &c, 
that here are no articles precedent to the ſettlement, and 
he cannot admit parol evidence of inſtructions to control! 


thedeeds ; for that would introduce ſtrange incertainty in. 


deeds ; that there is no relief in equity in this caſe upon 
the general covenant, to enjoy according to the-limita- 
tion in the ſettlement, tho? tenant in tail doth levy a fine 
and ſuffer a recovery to bar the illue female and the re- 
mainder, - Bill diſmiſs'd with coſts. Per Harcourt, 
Chan. M. $. Rep, cited in 3 Vin. 366. | | 

A man makes a leaſe. for years the 10th of May, and 
then the leſſor bargains and ſells this to another by deed in- 
rolled, bearing date the 10th of April, and it was entered 
to be conveyed the 10th of April before, but in truth it was 
delivered, and acknowledged, and inrolled afterwards ; and 
It was held, that the leſſee was without remedy at the 
Common law, for he cannot plead that it was acknow- 


Harcourt C. ſaid. 


| error, that D. was not an attorney, 


leiged or delivered aftct the. date of the day of acknow- | 


<Ging 3 and-ſo was the opinion of Rhodes ; Periam, 
Windham, and Anderſon being abſent ; for he cannot aver 
that it was inrolled or acknowledged at another day than 
1s recorded, becaule it is contrary to the record, for it 
is entered, that it was acknowledged the 10th of April, 
and then if ſuch a plea ſhould be admitted, it would ſhake 
my of he afſurances in England, Ow. 138. 
OL: 4.: | | | 


AN 8B 
Upon the ſtatute of 


13 Eliz, agnain/t uſury d 
Eliz, againſt frauds, 3 gainſl uſury, an 27 


| alths” fines be levied ; jet where 
there is uſury, or fraud, or covin, they may he averred 
ſo to be againſt any act whatſoever, Fenk, 254+ 

Where D. has appeared as an attorney for A, in an 
action brought by 4. againſt B, it canuet be aſſigned for 
; or that there 7s no ſuch 
perſon in rerum natura ; for it is againſt the record ; and 
the admittance of him for an attorney by the court makes 
him an attorney, if he was not an attorney before this 
admittance; in a writ of error brought in this ſuit, and 
error afligned ut ſupra, the defendant in the writ &f crror 
in this caſe pleads 72 null eff erratum: this does not con-" 
teſs that he was not an attorney; but this plea e/? qua/? 
a demurrer, that this is not an error at all ; adjudged and 
atirmed in error, Terk. 232. | . 

In ſcire facias againſt C. to repeal a ſpecial livery 
granted to him upon his coming of age. Upon demurrer, 
tne queſtion was, whether the attorney general could 
aver again an inquiſition returned into the petit bag, tho* 
not taken before the eſcheator, but put in by another ; and 
it was reſolved that he could not; for this cannot be 
tried by a jury, but upon an examination in court, and 
there to be redreſſed, Fo. 389. 

Where a /atute is recited, there one may not aver that 
there is no ſuch record; for generally an averment, as 
this is, doth not lie againſt a iecord ; for a record is a 
thing of ſolemn and high nature, but an averment is 


| but the allegation of the party, (21 Car. B. R.) and 
not ſo much credit in law to be given to it, | 


Lil, P. KR. 
'* "ROY 
If a juflice of peace records a force on view, you ſhall 
not aver againſt it, 12 Ad. 44. 

Matter of record ſhall not be avoided by a collateral 
averment ; held per cur', Shin, 4© 7. PT 

Whether the ba:! ſhall be admitted to aver againſt the 
record in the original action, viz. that defendant was not 
in cuſtodia Mar. in Hill. term, anno 7 IV. 3. as the decla- 
ration ſet forth; now if he was not in cuſtody in that 
term, as defendants in their plea averr'd, then this bail 
cannot be taken to be in the ſame action; the court in- 
clin'd againſt the plea ; but the ſcire facias was quaſh'd 
for other matter, and ſo the point in law was not de- 
termined. Carth, 403. | 

Averment lies not againſt the proceedings of a court of 
record, 2 Hawk. P. C. c. 1. ſet. 14. 

Meafltr in Chancery certified that writings were not de- 
livered in, but the clerk in court offered to prove that 
they were delivered in; but the court would not fuffer 
an averment againſt the maſter's certificate. 3 Vin. 368, 

He that claims e/tate from tenant for life, or in tail, or 


| from parſon of a church, ought to aver his life, Br, 


Eſtate, pl. 18. | THE 
In a guare impedit the plaintiff declared, that JF, was 
ſeiſed of the advowſon in groſs, and granted it to the 
plaintiff and others, zo the uſe of the grantor for hfe, and_ 
afterwards to the uſe of R. his ſon in tail; proviſo, that if 
the grantor died, R. being within the age of 23 years, that 
then the grantees and their heirs ſhould be ſeiſed to themſelves 
and their heirs, until R. ſhould arrive to that age. The 
grantor died, R.. being then 14 years old, and no more, 
ſo that the grantees were poſlcſs'd of the ſaid advowſon, ' 
&c. and afterward the church became void, and fo it be- 
long'd to them to preſent, Exception was taken againſt 
this declaration, becauſe the plaintiff had not averr'd the 
life of R. upon whoſe life his intereft did depend ; but it was 
anſwer'd, per Pickering ſet), that the declaration is good 
enough ; for tho' the life of R. is not expreſsly averi'd, 
yet an averment is ſtrongly implied, for the plaintiff ſets 
forth that the father died, his ſon being of the age of 14 
years and no more, by force whereof he was poſſeſſed of 
the advowſon, and being ſo poilc{]<d the church became 
void ; now he could not have been fo poſl-fled, if R. had 
not been then alive, and that is as ſtrong as an averment. 
And the court diſallowed the exception ; for ſeiſin ſhall 
be intended to continue ti}] the contrary appears. 2 £29. 
Os 
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In dower or appeal, the life of the huſband, or of the 


party killed, may be averred in any place ; per tot cur”, 
Bulft. 43. _ 

- Fointenants in fee of a manor intermarried, and after- 
wards levied a fine thereof to G, D. who rendered| back 
again to them in general tail; they had iſſue three 
daughters, then the hufband died, and the widow mar- 
ried a ſecond huſband, and he and his wife levied an- 
* other fine, and took back the manor in ſpecial tail z then 
the ſecond huſband made a leaſe for years of the manor, 
and the leſſee diftrained a copyholder for rent, who 
brought a replevin, and the defendant avowed the ta- 
king, &c. but did not aver the life of the leſſer, and for 
that reaſon the avowry was adjudged void, Cro, Eliz, 


24. 

- The teſtator deviſed all his lands to T. S. but his (the 
teſtator's) name was not mentioned in any part of his 
will, yet adjudged, that by an averment of his name, 
and proof that it was his will, it was good, 2 Leon. 
85. 

"The teſtator had iſſue two ſons and one daughter then 
living, and he deviſed his lands to his youngeſt ſon, and 
the heirs of his body, remainder to the heirs of the body 
of the eldeſt fon, remainder in fee to the daughter, after- 
wards the youugeſt ſon died without iflue, leaving both 


his father and elder brother, then the elder brother died, 


leaving iſſue ; adjudged, that the iſſue of the elder bro- 
ther cannot take by this deviſe, becauſe he himſelf could 
not take by the name of heir in the life-time of his fa- 
ther, who being now dead, the eldeſt ſon produced witneſ- 
ſes on oath, to prove that his father had declared his mea- 
ning concerning his will, viz. that as long as his eldeſt ſon 
had any children, his daughter ſhould not have the land ; 
but there being nothing like it to be collected out of the 
words of the will, this proof was rejeted. 2 Leon. 70. 

$9 where Sir Thomas Cheney deviſed ſeveral lands to 
his fons Henry and John in tail, upon condition that he, 
or they, or any of them, ſhall not alien, remainder to 
the next heir male of Sir Thomas, the teſtator in tai] 
male ; afterwards, Henry, his eldeſt ſon, ſuffered a com- 
mon recovery to the uſe of himſelf and his heirs, and 
then ſold the lands ; adjudged, that no proof or any col- 
Jateral averment ſhall be allowed, which cannot be col- 
leted out of the words of the will, whether the teſtator 
intended to reſtrain Henry, and the heirs of his body, as 
well as Jobn, and the heirs of his body, not to alien. 
5 Rep. 68, 

The huſband deviſed lands to his wife for life gene- 
rally ; adjudged, this cannot be averred to be for her 
jointure, and in bar of her dower, becauſe a deviſe im- 
ports a conſideration in itlelf, and an averment ſhall not 
be allowed where the intention of the teſtator cannot be 
collected out of the words of the will. 4 Rep. 44. 

The teſtator had a fon and a grandſon both named 
Robert, and anno 29 Car. 2, he deviſed his lands to his 
fon Robert and his heirs, and a legacy to his grandſon Ro- 
bert ; afterwards Robert the fon died in the life-time of 
| his father, who-then republiſhed bis will, and declared 
his intention to be, that Robert, his grandſon, ſhould take 
by his will, inſtead of Robert his fon ; adjudged by three 
judges, that a new publication is equivalent to a new 
wiiting the will, and though the grandſon is not within 
the words of the written wil, yet he may be zverred to 
be a ſon, for ſo he is with a diſtinction by the adjective 
grand; but this judgment was reverſed in B. R. becauſe 
no parol averment ſhall carry the lands to one, when by 
the words of the will they are deviſed to another ; *tis 
tru?, a new publication may be equivalent to a new wri- 
ting the will, but that muſt be where the words in the 
written will are apt and proper, and do not diſagree with 
the words in the new publication, which they do in this 
caſe, for the word ſon in the written will can never be 
conſtrued to be grandſon in the - new publication, be- 
cauſe they are names of different appellation. 
207. | 

Where the huſband deviſed lands to his wife for her 
proviſion and maintenance, this may be averred to be for 
her jointure, though that word is not in the will, be- 


1 40d. | 


A Vi 


cauſe *tis conſiſtent with the other words in it, but 
where a widow brought a writ of dower, and the tenz; 
pleaded, that her Jate huſband made a will, and deviſeg 
the lands to her during her widowhood, and averre thi 
was in recompenſe of her dower; this averment was oy 
jected, becauſe there was nothing to be colleQed out of 
the words of the will to that purpoſe, 1 Zut, 3-4, 
Averrare. See Averare. 


Augea, A ciſtern for water, Epiſcopus B. conced;, 
cavibus HW. unum caput pro condutFu aquatico cum augeis ſy 
piralibus, et ceteris machinis, ſub et ſuper terraneis, 4 b. 
I451-. Reg. eccl, Well, 1. S. Cowell. : 

Augmentafion, / Augmentatio) The name of a cour: 
erected 27 Hen. 8. for determining ſuits and controverſic, 
relating to monaſteries and abbey lands. The intent 6 - 
this court was, that the King might be juſtly dealt wit, 
touching the profits of ſuch religious houſes as were oiven 
to him by act of parliament. It took its name from the 
augmentation of the revenues of the crown, by the uy. 
preſſion of religious houſes : and the office of augnentatiys 
which hath many curious records, remains to this day 
though the court hath been long ſince diſſolved. Cincel! 
Termes de la ley. | 

Auguſta, London. Cowell. 

Aviſage, See Avage. 


Avirunafus, Is mentioned in the ATmnaſlicon, tm, 1, 
þ. 850. and it ſignifies an oar, viz. debet homo ſuper podes 
ſuos quo profundeas poterit intrare, et dum ultra ire ney. 
verit, auirunatum unum ofto pedibus longum intrarſus 1 
drverſo lanceando propellere, et a loc quo avirunains i/; 
tranſnatare defierit ſpatio 40 pedum fer chordam debt men- 
furart, thique fignum in aquam infigi. Cowell, 

Aviſamenfum, Advice, counſel. De aviſamety 
et conſenſu confilit ne/tri conceſſimus, was the common form 
of our king's grants. ET X 

Avis Danctt Partimi, 7z. -. Cornix, a crow, or rout; 
ſo called, becaule this bird appears about the feaſt of $t, 
Martin : Si a finiftra in dextram avis San&i Martini v1- 
laverit, &c. Pet, Bleſenſis, Epiſt. 6 5. | | 

Aula, A court-Baron. Aula ibidem tenta 4 die tu- 
guſt, &c. Aula ecclefie is that which we now call nav 
eccleſie : in media aulz majoris ecclefie decenter fepulius eff, 
Eadem, lib. 6. p. 141. | 

Aulneger. See 4/neger. 


Aumone, ( Fr. aumine, that is alms) Tenure in av- 
mone, 18 a tenure per liberam Eleemoſynam. Brit. 164. % 
where Jands are given to ſome church, or religious houte, 
upon condition that ſome ſervice or prayers ſhall be of- 
fered at certain times, for the good of the donor's foul. 
Comell, See Frank- Almaine, . 


Aumonier, French Aumionier, See Almoner. 
Auncell-weight, / guaſi hand ſale weight, or from 


anſa, the handle of the balance) An ancient manner of 
weighing, by the hanging of ſcales or hooks at each end 
of a beam or ſtaff, which, by liſting up in the middle 
with one's finger or hand, diſcovered the equality or dit- 
| ference between the weight at one end, and the thin 
weighed at the other, This method of werghing being [ud- 
ject to great deceit, was prohibited by ſeveral ftatutes, 2nd 
the even balance commanded in its ſtead, as 2 5 Ed. 4 
fhe'5. cg. 34 Ed. 3. c. 5. 8 Hen. 6. c. 4, and 22 Ci. 
2. c. 8, But notwithſtanding it is till uſed in fome 
parts of England : and what we now call the /://iards, ® 
ſort of hand-weighing among butchers, being a {mal 
beam, with a werght at one end (which ſhews the pounds 
by certain notches) ſeems to be near the ſame with tit 
auncell-weight. Cowell. Facob. 

Aunctent demeaſne, See Ancient demeſre. 

Aunctafus, that is, Antiquated. Siczt charta eorun 
auntiata eft, et libertas anterior, Brompt, lib. 2. & 24 
par..'6. © | | 

Avoidance, as oppoſed to plenarty, is where there 18 
a want of a lawful incumbent on a benefice, during 
which vacancy the church is quaſi viduata, and the pol: 
| ſeſſions belonging to it are in abeyance, God, Intro. 42+ 

I BOT 


= 


AV O 


' IVhat afts make an avoidance. | : 
: In what caſes the patron muſt have ances? of the aVU0at- 
| dances oE | | 
i, IV/hat atts make a+: avoidance. 


Avoidance happeneth ſeveral ways: Firſt, the moſt 
ſal and known means, by which any ſpiritual promo- 
ion doth become void, is by the a7 of God, viz. by the 
1-zth of the incumbent thereof, And ſuch avoidance 
| joth commence from the day of the death of ſuch in- 
-umbent. And the patron is obliged to take notice of it 
t his peril, and not to expect an intimation from the or- 
linary: IWatſ. c. 1. Secondly, by refignation z which 
: the a? of the incumbent. And this being neceſlarily 
made into the hands of the ordinary, and'not valid but 
is admitted by him ; the voidance conſequent upon It 1s 
to be notified by the ordinary to the patron. G6. 792, 
Thirdly, ——y celion, or the acceptance of a benehce 
.ncompatible z which alſy is the act of the incumbent, In 
which caſe, the benefice, it of the yearly value of 8 /. 
or above, is void by act of partament, and no notice 1s 
needful ; if under 8 /. a year, It is void by the common 
Jaw, and the patron may either pr ſent his clerk imme- 
diately, and require admiſſion, or may ſue in the court 
chriſtian for ſentence of deprivation, and walt for the 
notice to be given thereupon ; or the ordinary himſelf 
may ex mero officto proceed to deprivation, and then give 
notice, In like manner, when a parſon poſſefled of ec» 
elefiaſtical benefices of any kind is promoted to a bi- 
ſhoprick, and there is no diſpenſation to hold them 1n 
commendam with the biſhoprick ; in ſuch caſe, upon the 
conſecration of the biſhop, they become void, and the 
right of preſentation belongs to the crown, Gibf. 792. Wat. 
22, But by law in Jreland, no. perſon can take any 
| dipnity or benefice there, till he has reſigned all his pre- 
fermentsin England ; by which reſiznation the king 1s pre- 

vented of the preſentation, Which is ſaid to have been a- 
;reed in the caſe of the biſhops of Durham and Saliſbury, 

upon the promotion of Dr. Ryzale to the biſhoprick of 

Derry in the year 1735: Fourthly, by deprivation ; 
which is the a&? of the ordinary : which voidance being cre- 
ated by ſentence in the eccleſiaſtical court, mult be noti- 
ied to the patron ; but takes not place preſently, if an 
appeal is depending. Fifthly, By a# of the law ; as in 
caſe of ſfimony ; not ſubſcribing the articles or declara- 
tion; or not reading of the articles, or the Common Prayer. 
All which being voidances by at of parliament, are to be 
underſtyvod (with regard to the times of the commence- 
ment of ſuch voidances, aud the notice of them) aC- 
cording to the Circtions and limitations of the reſpective 
acts, Gibſ. 792, Mo 

By the Stat. 25 Ed. 3. ft. 3. cap. 8. © Whereas the 
prelates have ſh-wed and prayed remedy, for that the ſe- 
cular juſtices do accroch to them cogniſance of voidance 
of venefices of right, which cognifance, and the diſcuſ- 
ling thereof, pertaineth to the judges of holy church, and 
not to the lay judge ; the king will and granteth, that 
the ſaid juſtices ſhall from henceforth receive ſuch chal- 
lenges made, or to be made, by any prelate of holy 


church in this behalf, and moreover thereof ſhall do right 
and reaſon,” _ 27 


And the difinAion; which hath obtaigcd'is this: If it 


come in queſtion, whether the church be full of an in- 
cumbent or not, the ſame ſhall be tried by the certificate 
of the biſhop, who beſt knows of the inſtitution ; but if 
the iſſue ty be tried be, whether the church be void or 
not, the fame ſh:ll be tried by a jury at the” common 
aw, unleſs the iffue to be tried be upon ſome ſpecial act 
of avoidance, for then the ſame ſhall be tried by the cer- 
tificate of the biſhop, ſo as the ſpecial cauſe of the avoid- 
"a be - Kopna Gib, 793. Hughes, c. 13. 1 Burn 
”" as 7 . | ; Tr 
Ifa clerk is in/lituted to a benefice of the yearly value 
of 81, and before induction accepts another benefice 
With cure, and is inſtituted, the firſt benefice is void by 
the ſtatute 21 H, 8. for he who is in/tituted only, is 


"x -Y Q 


properly ſaid to have accepted a benefice within the 
words of the at. 4 Rep. 78. 

The patron granted the next avoidance to two jointl and 
ſeverally ; adjudged, that this grant is not good, becauſe. 
an intereſt cannot be divided; fo where there was a. 
grant of the next avoidance to three, habendum to them 
and to each of them jointly and ſeverally, the firſt pre- 
ſented the third, and adjudged good ; but if the biſbop had 
refuſed to admit the preſentee, he might have failed in a 
quare impedit, becauſe the ſeverance in the habendum is 
void in law ; but *tis otherwiſe in cafe of an authority, 
for that may be divided. Goldf. 142. 

But if he is induZcd into a ſecond benefice, the firſt is 
void in fatto et jure, and not voidable only, quoad the pa- 
tron, and until he preſents another ; and in ſuch caſe the 
patron ought to take notice of the avoidance at his pe- 
ril, and preſent within the ſix months. Cro. Car. 258. 

Deprivation by a declaratory ſentence in the eccleſia- 
{tical court is an. avoidance of a benefice, and by the 
common Jaw there are ſeveral cauſes of deprivation, as 
conſcientia criminis, debilitas corporis, defeftus ſcientie, ma- 
litia plebis, grave ſcandalum, irregularitas perſong. Dod- 
deridge's Parſon's Law, 

In a ſpecial verdict in ejeftment the caſe was, One 
Higden was incumbent of /H/ringletin, in the county of 
Somerſet, being a benchce of cure &c, and accepted the 
reetory of Elme in the ſaid county, being a benefice with 
cure, &c. and was inducted, &c, and thereupon the pa- 
tron of /F/ringleton,' within two months, preſented the 
plaintiff to that church ; Zigden, upon his acceptance of 
Elme, did ſubſcribe to the thirty-nine articles, according ta 
the ſtatute of #//z. but did not read them in the church 
within two months after his induction, purſuant to the 
ſtatute ; the queſtion was, whether his not reading the 
articles, as atoreſaid, had excluded him not only from. 
Elme, but from J/ringleton, for it was inſiſted, that if he 
was ip/ſo fatto deprived of Elme, by not reading the articles, 


_ then his induction into Elme was void, and as if it had 


never been, and by conſequence he never accepted a ſe- 
'cond living, and if ſo, then the firſt is not void, but he 
ſtill muſt continue incumbent thereof ; but adjudged, 
that by h:s ſubſcribing the articles, upon his admiſſion and 
inſtitution into £lme, he was perfe& incumbent thereof 
pro tempore, viz. to the time allowed him to read the 
articles, which is two months, &c, and if ſo, then he 


accepted Elme, and by that means he loſt H/ringleton, 


and by not reading the articles within two months after 
his induCtion into Z/me, he loſt that likewiſe, Yaugh, 
I20, | 


2. In what caſes the patron muſl have notice of the 
avoidance, | 


Two patrons had a right to preſent by turns; one of 


them preſented, and his clerk was inſtituted and indut- 


ed, and died ; then the other preſented, and his clerk 


being inſtituted and induQted, was afterwards deprived by 
the biſhop (without giving notice to him who had the 
next turn) who collated his clerk, and afterwards he 
who had the next turn ſold his moiety ; the court incli- 
ned that by the co//ation the next turn was loft, but clearly 
if it had been by uſurpation, but yet it was adjudged, that 
upon the deprivation the patron ought to have notice 
of it. - Goldſb. 142. 

So in caſes of refuſal by the biſhop to inflitute a clerk 
for any cauſe of diſability, he muſt give notice to the pa- 


tron of ſuch refuſal, and for what cauſe, that the patron - 


may preſent another ; for if he hath no notice of it, he 
ſhall not be prejudiced by any laple. 5 Rep. 58. 

But if. he refuſes to inſtitute a layman preſented to him 
by the patron, in ſuch caſe he need not give notice to 
the patron, becauſe it is notorious to the patron himſelf 
when he preſented him, that he was incapable to take the 
benefice 3 but if ſuch a layman had been inducted, this 
makes a plenarty de fatto, and he muſt be deprived by a 
declaratory ſentence before the patron can preſent an- 
other ; and of ſuch deprivation the biſhop mult give no» 
tice to the patron. Dyer 293. 

Where 
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Where the avoidance is by the death of the incumbent, 


or by his being made a bi/hep, in ſuch caſes the patron, 1s 
to take notice of it at his peril; and the ſix months, in 
which he is to preſent another, ſhall be accounted from 
the death of the one, and the creation of the other ; but if 
the avoidance be by re/ignation, which is the act of the 
party himſelf, or by deprivation, which is the a&t of the 
law, in both thoſe caſes, the patron muſt have notice, 
and the fix months ſhall be accounted from the time of 
the notice, and not from the reſignation or deprivation. 
Dyer 327. 

Where the avoidance is by an aCt of parliament ; as for 
inſtance, if a mzn hath one benefice with cure, &c. and 
take another with cure, &c, without any diſpenſation to 
hold two, in ſuch caſe the firſt is void by the act 21 H. 
8. cap. 13. if it was above the value of 8/, and the pa- 
tron is now bound to take notice of ſuch avoidance, be- 


cauſe he is virtually a party to the a7; but it was not ſo. 


before that at of parliament was made, for then ſuch 
avoidance of the fiſt benefice was by the eccleſiaſtical 
Jaw, of which the patron was not bound to take notice ; 
but yet he might take notice of it, and preſent, if he 
would, 4 Rep. 75 
| Where the patron himſelf took notice of a deprivation, 
which was obtained at his own proſecution, for not read- 
ing the thirty nine articles; yet in ſuch caſe, lapſe ſhall 
not incur, without an aCtual notice of the deprivation 
given to him by the biſhop ; for *tis he, and no other 
perſon, who is required by the law to give notice, and it 
muſt not be a general notice, but it muſt be particular, 
. and the cauſe be expreſſed for which he was deprived. 
6 Rep. 29. ; | 

Where the biſhop refu/eth to inſtitute a cletk, he muſt 
give notice of ſuch refuſal to the patron himſelf, if he 
is within that county where the church is become void 
but if he is not in that county, then netice muſt be 
given at the door of that church z but where *tis doubtful 
who is patron, and upon jus patronatus awarded, 'tis 
found, that ſuch a one is patron, though it may happen 
he is not the true patron, yet if he gives him notice, and 
no- preſentation is made within ſix months after ſuch no- 
tice, the biſhop may collate to the church ; and though 
that collation ſhalt not bind the true patron, yet the 
biſhop ſhall be excuſed from being a diſturber, 1 Leon. 
32. | | | 

Avoirdupots, of Averdupois, ( Fr. avoir du paids, 1. e. 
habere pondus, aut juſti eſſe ponderis) ®ignifies a weight 
different from that which is called Troy-weight, which 
eontains but twelve ounces in the pound, whereas this 
containeth ſixteen, And in this reſpect it is probably fo 
called, becauſe it is of greater weight than the other, It 
alſo ſignifieth ſuch merchandizes as are weighed by this 
weight, and not by Troy-weight, and is mentioned in di- 
vers ſtatutes ; as in the ſtatute of York, g Ed. 3. in pro- 
cemio, 27 Ed. 3. fl. 2.c.10. 2 Rice 2.c. 1. Averium 
pouderis, full weight or averdupois. Cart. 3'Ed. 2. 
Cowell, edit. 1727. See Weights. 

Avolta, 7. e. Concameratio, Tholus. Tt is mentioned 
in Mat. Paris in vitis abbatum St. Albani, viz. eadem 
quogue capella in arduum ſurgens ſuper eam crepidinem (for 


 eoncamerati onem, ) que vulgo avolta dicitur, domitoriu'dim:- | 


zutionem ſupplet. Cowell, ib. | 

Avowee, Advicetus, See Advower, Brit, ' c. 29. 
faith, That avowee is he to whom the right of advowſon 
of any church appertaineth, ſo that he may preſent in his 
own name, and is called avozwee, to diſtinguiſh him from 


thoſe who ſometimes preſent in another's name; as a} 
guardian, who preſenteth in the name of his ward : and 


alſo to diftinguiſh him from thoſe which have lands, 
whereto an advowſon appertaineth, but: only for term of 
their lives, of years, or by intruſion, or by difſeiſin, 

- Avowry, Is where a man takes diſtreſs for rent, or 
other thing, and the party on whom taken ſues forth a 
replevin, then the taker ſhall juſtify his plea for what 
cauſe he took it; and if in his own right, he muſt ſhew 
the fame, and avow the taking; which is called his avowwry. 
But if he took it in the right of another, then when he 
has ſhewed the cauſe, he ſhall make cogniſance of the 


taking, as bailiff or ſervant to him in whoſe right he! 


| 


AV. OQ 
did it, Termes de la ley, The learning of av;wy;,, ; 
abridged, and the intricacies of' proceſs in replevin a, 
much remedied in caſes of diſtreſles for rent, by he My 
lowing ſtatutes, | | FT” 

Stat, 7 Hen, 8. cap. 4. ſe?. 3. Every avowant þ 

| » and 
other perſon, that makes avowry or conuſance, gx uf 
| tifies as baily, in replevin or ſecond deliverance ; 
cuſtom or ſervice, if the plaintiff be barred, ſha ,,! 
cover damages and colts, To the ſame of+@ is fi 
21 H. B. cap. 19. ſee. 3. : 

Stat, 21 Hen. 8. cap, 19. ſet. 3. Whereſoeyer te. 
nements be holden by rents, cuſtoms or ſervices, if the 
lord diftrain upon the fame tenements for ſuch rent, to; 
and replevin be ſued, the lord may avow, or his bailif 
or ſervant make coniſance, or juſtify the diſtreſſes Upon 
the ſame tenements, as in tenements within his fee, 4. 
ledging in the ſaid avowry, &:, the ſame tenements to he 
holde:1 of him, without naming of any perſon certain tg 
be tenant of the ſame, and without making avowry 
juſtification, or coniſance, upon any perſon certain, AN 
in like manner upon writ of ſecond deliverance, 

Sed, 4. The ſaid plaintiffs and defendants in writs gg 
replegiare, or (econd deliverance, ſhall have like pleas ang 
like aid prayers (pleas of diſclaim only excepted) as thy 
the avowry, &c. had been after the order of the com. 
mon law. | 

Se. 5. Such perſons as by common law may joint 
the plaintiffs or defendants in replegiare, or ſecond deliye. 
rance, as well without proceſs, as by proceſs, ſhall from 
henceforth join unto the ſaid plaintiffs or defendants, an 
have like pleas and advantages, (diſclaim only excepted) 
as they might have done by the common law, - 

tat. 17 Car. 2. cap. 7. ſet, 2, When any plaintif 
in replevin ſhall be nonluit before iſſue joined in any of 
the King's courts at //7efmin/tcr, the defendant making 
a ſuggeſtion in nature of an avowry or coniſance for ſuch 
rent, to aſcertain the court of the cauſe of diſtreſs, the 
court upon his prayer ſhall award a writ to the ſherif;, 
to enquire upon the oaths of twelve men, touching the 
ſum in arrear at the time of ſuch diſtreſs taken, and the 
value of the goods diſtrained, and thereupon notice of 
fifteen days ſhall be given to the plaintiff or his attorney, 
of the fitting of ſuch enquiry : and upon the return of ſuch 
inquiſition, the defendant ſhall have judgment to recover 
againſt the plaintiff the arrearages of ſuch rent, in caſe 
the goods diſtrained ſhall amount unto that value ; and 
in caſe they ſhall not, then ſo much as the value of the 
ſaid goods will amount unto, together with his colts, 
and ſhall have execution as the law ſhall require, And 
in caſe ſuch plaintiff ſhall be nonſuit after coniſance or 
avowry made, and iſſue joined, or if the verdict ſhall be 
given againſt ſuch plaintiff, then the jurors ſhall, at the 
prayer of the defendant, inquire concerning the arrears, 
and the value of the goods diſtrained ; and thereupon the 
avowant, or he that makes coniſance, ſhall have judg- 
ment for ſuch arrearages, or ſomuch thereof as the goods 
diſtrained amount unto, together with his coſts. _ 

Se. 3. If judgment in any of the courts aforeſaid 
be given upon demurrer for the avowant, or him that 
maketh coniſfance for rent, the court ſhall, ar the prayer 
of the defendant, award a writ to enquire of the value 
of ſuch diſtreſs; and upon the return thereof judgment 
ſhall be given for the avowant, &c. for the arrears al- 
ledged to be behind in ſuch avowry or conifance, if the 
goods diſtrained ſhall amount to that value z and in caſe 
they ſhall not, then for ſo. much as the goods amount! 
unto, together with coſts, | 

Sect. 4. In all caſes aforeſaid, where the value 0! 
the cattle diſtrained ſhall not be found to the full yalue. 


o for rent, 


| of the arrears diſtrained for, the party to whom ſuci 


arrears were due, his executors or adminiſtrators, May 


' from time to time diftrain again for the reſidue of the 


arrears. Made to extend to Wales and Counties Palatiti« 
I9.Car, 2. cap. 5. | 
Stat. 11 Geo. 2. cap. 19. ſes. 92, It ſhall be lawful for 
all defendants in replevin to avow or make conitance ge" 
nerally, that theplaintifF in replevin, or other tenant ofÞ? 
lands whereon ſuch diſtreſs was made, enjoyed the ſam: 


under a grant or demiſe at ſuch a certain rent, during 'Þ* 
2 tims 


"A VT. 


me - herein the rent diſtrained for incurred, which rent 
| 


d till remains due; or that the place where 
o_— taken, was parce] of ſuch certain tene- 
the + held of ſuch honour, lordſhip, or manor, for which 
ag ents the rent, relief, heriot, or other ſervice, di- 
_— for, was at the time of ſuch diſtreſs, and ſtill re- 
90" FAR ; without further ſetting forth the grant, te- 
m—_—_ Leads. or title of ſuch leffors, or owners of ſuch 
pan-Bet and if the plaintiff in ſuch aQion ſhall be non- 
fait, ”_ the defendant ſhall recover double coſts. See 


:es Diſtreſs and Keplevin. MT ROS 
- gures, A puniſhment by the Saxon laws of cutting 
of the ears, inflicted on thoſe who robbed churches, or 
were guilty of any other theft, Fleta, lib. 1. c. 38. p. 
10. and this puniſhment alſo extended to many other 
crimes as well as theft. Upton de militari officio, pag. 
140. Cowell. : Ne 2 fi : 
cularins, A ſecretary. vem fibi amicularium 
et GG conſlituerat. Mon. Angl. p. 120. Cowell. 
Aurum Reginae, The queen's gold. Rot. Parl. 
am. 52 H. 3- Se: Queen-Gold, : 7 
Auſcultare, Formerly perſons were appointed in 
monaſteries to hear the monks read, and direct them how, 
and in what manner they ſhould do it with a graceful 
tone or accent, to make an impreſſion on. the hearers, 
which was required before they were admitted to read 
publickly in the church; and this was called auſcultare, 
viz, to read or recite a leflon,— Oucungque lefturus vel 
cantaturus eft aliquid in monaſterio, F neceſſe habeat ab eo, 
(viz. cantore) priuſquam incipiat, debet auſculare. Lan- 
francus in decretis pro ordine Benedift. c. 5. | 
guſturcus and Ofturcus, A goſhawk ; from whence 
we uſually call a faulconer, who keeps that kind of 


hawks, an o/iringer. In ancient deeds there has been 


reſerved, as a rent to the lord, unus auſturcus.. 


Auter D2oit, 1s where perſons ſue, or are ſued in 
another's right ; as executors, adminiſtrators, &c. 


Autezfoifs acquit, Is a plea by a criminal that he 


was heretofore acquitted of the ſame treaſon, or felony : 
for one ſhall not be brought into danger of his life, for 
the ſame offence, more than once. 3 [n/f. 213. There 
is alſo a plea of auterfoits convit, and auterfoits attaint ; 
that he was heretofore convicted, or attainted, of the 
ſame felony. In appeal of death, auterfoits acquit, or 
auterfoits attaint, upon indiftment of the ſame death, is 
no plea, H. P., C.244. But in other caſes where a per- 
| ſon is attainted, it is to no purpoſe that he ſhould be at- 
tainted a ſecond time. And conviction of manſlaughter, 


where clergy is admitted thereon, will bar any ſubſequent 


proſecution for the ſame death. 2 Hawk. P. C. 377. 
Authority. That power of ating which one man 

has, being transferred to another, is called an authority, 
and this the law allows of ; for as a contract is no more 
than the conſent of a ran's mind to a thing, if ſuch con- 
ſent or concurrence appears, it would be very unreaſon- 
able to oblige him to be preſent at the execution of every 
contraQ, ſmace it may be as well performed by any other 
perſon delegated for that purpoſe. 11 Hen, 4. 71. 
2 Rol. Abr. 8. Co. Lit. 52. | 
| But ſuch delegation or authority muſt be by deed, that 
it may appear, that the attorney or ſubſtitute had a com- 
miffion or power to repreſent the party ; alſo that it may 
appear that the authority was well purſued, Co. Lt. 
48. b. 2 Rol. Abr. 8. Salk. 96. 


1: What ſhall be Suns a good authority, and how it dif. 


fers from an intereſt. 
| Make an - l ſhall be deemed to be well purſued 
and executed, | 
' 3+ Where an authority cannot be transferred, and when 
t ſhall be determined and revoked. 

4. Where an authority muft be firiftly purſued. 


1. What ſhall be deemed a good authority, and how it dif- 
fers from an intereſt, 


If 4, by weadii of attorney conſtitutes and appoints, 


= in his ſtead and place puts B to ſurrender a certain 
OL, I, 


Ny: A v--T | 
copyhold, this authority is ſufficient, and as full as if it 
ſaid for him and in his name, &c. x1 Brownl. 04. 

If a man figns and ſeals a leaſe of gjeetment indented, 
but does not deliver it, and at the ſame time ſeals and 
delivers a letter of attorney, in which he recites, [/hereas 
by indenture of leaſe, bearing ſuch a date, &t. hath _— 
to B. ſuch land habendum: now theſe preſents witneſs that 
he makes J. S. his lawful attoYney, to deliver the 
denture upon the land as his deed ; thou 
proper ſignification of the words, 
taken to be delivered by him; 

void, to deliver it again ; for this cannot be an indenture 

if it was delivered ; yet all parts of the letter of attorney 
being laid together, and the intent of the parties, and 
proof being made that the leaſe was not delivered, but 
only ſigned and ſealed, it appears that this was only an 
improper expreflion of his intent, .by calling it an inden- 
ture and a demiſe ; for if he had intended that this was an 
indenture ſealed and delivered, this letter of attorney to 
deliver it upon the land need not have been made. 
1 Rol. Abr. 328, LN 

If the authority in a letter of attorney be ad petend”, 
recipiend” et recuperand' a certain debt, it is ſufficient to 
arreſt, &c, becauſe neceſſary, in order to recover. t Rol, 
Rep. 390. Palm. 394. Gedb. 359. 

If a ſteward makes a deputy hac vice to make a ſur- 
render of a copyhold, et ulterins ad fatiend' quantum in 
ſe eft ; by virtue of theſe laſt words, the deputy may take 
a conditional ſurrender. Cro. El. 48. OEEES. 

An authority may be delegated by deed indented, tho? 
the attorney be not party to the deed; becauſe the at- 
torney takes nothing by the deed, but has only a naked 
authority delegated to him; and therefore, ſince a man 
may take an eſtate in remainder, though he is no party 
to the deed, a fortiori one not party to the deed may re-. 
w_ a naked authority or power by it. 2 Rol: Abr. 

» 9- | | 

A deviſe to another to have the diſpoſing, ſelling, and 
letting his land; ſo a deviſe to his ſon, but that his wife 
ſhall take the profits; ſo a deviſe, that his executor ſhiall 
have the over/ight and dealing of his lands ; fo a deviſe to 
an infant in tai], but that G, D. ſhall have the overſight 
of his will, and the education of his ſon till of age, and; 
to receive, ſet, and let for him; theſe and ſuch like words 
give the deviſee an authority, but no intereſl, Dyer 26. 
b. 2 Leon. 221, 3 Leon. 78, 216. Mor 635. S.P. 
Cro. Eliz, 674, 678, 734- Ee 

Where goods are deviſed to a particular purpoſe, there 
the deviſee hath no intere/t in them ; as for inſtance, the 
teſtator deviſed ſeveral legacies, and after thoſe were paid, 
then he deviſed the reſidue to his wife. to diſpoſe for the 
good of his foul, and payment of his debts, and made her 
ſole executrix; adjudged, that by this deviſe ſhe had no 
intereft in the reſidue, for it was deviſed for a particular 
purpoſe, viz. to pay the teſtator's debts. Dyer 331. 

The law makes a difference where lands are deviſed to 
executors to ſell, and where the deviſe is, that his lands 
ſhall be ſold by his executors; for in the firſt caſe an intereſt 
paſſes to the executors, becauſe the lands are expreſsly 
deviſed to them, but in the other caſe they have only an 
authority to ſell. Goldſ. 2, Dyer 219. Afoor 61. 
Keikw. 107. b. 1 And. 145. | : 

The teſtator deviſed, that his executors ſhould receive 
the iſſues and profits of his lands till his ſon came of age, 
to pay his debts and legacies, and to breed up his younger 
children ; the teſtator died, ſo did the executor, during. 
the minority of the ſon, having firſt made F. 8. his exe- 
cutor z adjudged, that this executor of an executor may 
diſpoſe of the iſſues and profits for the purpoſes mentioned 
in the will during the infancy of the ſon; becauſe the firſt 
executor had not only a bare authority, but an intere/f 
veſted in him. Dyer 210. ; hn 

Where the teſtator gives another authority ts /ell his 
lands, he may ſell the inheritance, becauſe he gave him. 
the ſame power he had himſelf, and inſuch caſe the pur- 
chaſer ſhall be in by the deviſe. 2 Rep. 53: ; 

An authority may be apportioned or divided, but an n+ 
tereſt 1s inſeparable from the perſon, and where an a&, 
which is in its nature indifferent, will work two ways, 
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Where the avoidance is by the death of the incumbent, | 
or by his being made a b;/hep, in ſuch caſes the patror 1s 
to take neiice of it at his peril; and the ſix months, in 
which he is to preſent another, ſhall be accounted from 
the death of the one, and the creation of the other ; but if 
the avoidance be by re/ignation, which is the a& of the 
party himſelf, or by deprivation, which is the a& of the 
law, in both thoſe caſes, the patron muſt have notice, 
and the fix months ſhall be accounted from the me of 
the notice, and not from the reſignation or deprivation. 
Dyer 327. 

Where the avoidance is by an act of parliament ; as for 
inſtance, if a m:n hath one benefice with cure, &c. and 
tzke another with cure, &c, without any diſpenſation to 
hold two, in ſuch caſe the firſt is void by the a&t 21 H. 
8. cap. 13. if it was above the value of 8/, and the pa- 
tron is now bound to take notice of ſuch avoidance, be- 
cauſe he is virtually a party to the a7; but it was not ſo 
before that a of parliament was made, for then ſuch 
avoidance of the firſt benefice was by the eccleſiaſtical 
Jaw, of which the patron was not bound to take notice ; 
but yet he might take notice of it, and preſent, if he 


would, 4 Rep. 7 


Where the patron himſelf took notice of a deprivation, 
which was obtained at his own proſecution, for not read- 
ing the thirty nine articles; yet in ſuch caſe, /apſe ſhall 


- not incur, without an aCtual notice of the deprivation 


given to him by the biſhop ; for *tis he, and no other 
perſon, who is required by the law to give notice, and it 
muſt not be a general notice, but it muſt be particular, 


| and the cauſe be expreſſed for which he was deprived. 


6 Rep. 29. . IP: WIA) | 
Where the biſhop ref#/eth to inſtitute a cletk, he muſt 
give notice of ſuch refuſal to the patron himſelf, if he 
is within that county where the church is become void ; 
but if he is not in that county, then netice muſt be 
given at the door of that church ; but where *tis doubtful 
who is patron, and upon jus patronatus awarded, *'tis 
found, that ſuch a one is patron, though it may happen | 


| he is not the true patron, yet if he gives him notice, and 


no- preſentation is made within ſix months after ſuch no- 
tice, the biſhop may collate to the church ; and though 
that collation ſhall not bind the true patron, yet the 
biſhop ſhall be excuſed from being a diſturber, 1 Leon. 
ng © EE -þ | 

Avoirdupois, of Averdupois, ( Fr. avair du paids, 1. e. 
habere pondus, aut juſti eſſe ponderis) vignifies a weight 
different from that which is called Troy-weight, which 
eontains but twelve ounces in the pound, whereas this 


\ containeth ſixteen. And in this reſpect it is probably ſo 


called, becauſe it is of greater weight than-the other, It 
alſo ſignifieth ſuch merchandizes as are weighed by this 
weight, and not by Troy-weight, and 1s mentioned in di- 


vers ſtatutes ; as in the ſtatute of York, 9 Ed. 3. in pro- 


cemio. 27 Ed. 3./ft. 2.c.10. 2 Rice 2.c.l. Averium 
pouderis, full weight or averdupois. Cart. 3'£d. 2. 
Cowell, edit. 11727. See Weights. | 


Avolta, 7. -. Concameratio, Tholus, It is mentioned | 


in Mat. Paris in vitis abbatum St. Albani, viz. eadem 
gquogue capella in arduum ſurgens ſuper eam crepidinem (tor 
concamerati onem, ) que 'vulgo avolta dicitur, domitoru'dim:- 
zutionem ſupplet. Cowell, 1b. gn | 
Avowee, Advoicatus. See Advorwee, Brit. c. 29%. 
faith, That avowee is he to whom the right of advowſon 
of any church appertaineth, fo that he may preſent in his 
own name, and is called avowee, to diſtinguiſh him from 


thoſe who ſometimes preſent in another's name; as a | 
guardian, who preſenteth in the name of his ward : and 
alſo to diftinguiſh him from |thoſe which have lands, | 
whereto an advowſon appertaineth, but only for term of 


their lives, of years, or by intruſion, or by difſeifin, 
_ - Avobory, ls where a man takes diſtreſs for rent, or 
other thing, and the party on. whom taken, ſues forth a 
replevin, then the taker ſhall juſtify his plea for what. 
cauſe he took it ; and if in his own right, he muſt ſhew 
the fame, and av9w the taking; which is called his avotwry. 
"But if he took it in the right of another, then when he 
has ſhewed the cauſe, he ſhall make cogniſance of the 


A-Y: Q 

did it, Termes de la ley, The learning of ' av; 
abridged, and the intricacies of proceſs in repleyjy :. 

much remedied in caſes of diſtreſles for rent, by the f $ 
lowing ſtatutes. | rs 

Stat, 7 Hen,'8, cap. 4. ſet. 3. Every avowant, , 
| a | » and 
other perſon, that makes avowry or conuſance, gr 5 
| tifies as baily, in replevin or ſecond deliverance, for _ 
cuſtom or ſervice, if the plaintiff be barred, (aj ,,} 
cover damages and coſts, To the ſame iQ j; ſar 
21 H. B. cap. 19. ſed. g, ho 
Stat, 21 Hen. 8. cap. 19. ſeft. 3. Whereſoeyer te. 
nements be holden by rents, cuſtoms or ſervices, if th, 
lord diftrain upon the ſame tenements for ſuch rent, &, 
and replevin be ſued, the lord may avow, or his baillf 
or ſervant make coniſance, or juſtify the diſtreſſes upon 
the ſame tenements, as in tenements within his fee, al. 
ledging in the ſaid avowry, &:, the ſame tenements to he 
holde:1 of him, without naming of any perſon certain tg 
be tenant of the ſame, and without making ayoyr, 
juſtification, or coniſance, upon any perſon certain, Arg 
in like manner upon writ of ſecond deliverance, 
Se. 4. The ſaid plaintiffs and defendants in writg 
replegiare, or (econd deliverance, ſhall have like pleas ang 
like aid prayers (pleas of diſclaim only excepted) as tho! 
the avowry, &c. had been after the order of the com. 
mon law. | | 
Secz. 5. Such perſons as by common law may join tg 
the plaintiffs or defendants in replegiare, or ſecond delive. 
.rance, as well without proceſs, as by proceſs, ſhall from 
henceforth join unto the ſaid plaintiffs or defendants, ang 
have like pleas and advantages, (diſclaim only excepted) 
as they might have done by the common law, 
Stat. 17 Car. 2. cap. 7. ſet. 2, When any plaintif 
in replevin ſhall be nonſuit before iſſue joined in any of 
the King's courts at /7efmin/ter, the defendant making 
a ſuggeſtion, in nature of an avowry or coniſance for ſuch 
rent, to aſcertain the court of the cauſe of diſtreſs, the 
court upon his prayer ſhall award a writ to the ſherif, 
to enquire upon the oaths of twelve men, touching the 
ſum in arrear at the time of ſuch diſtreſs taken, and the 
value of the goods diſtrained, and thereupon notice of 
fifteen days ſhall be given to the plaintiff or his attorney, 
of the ſitting of ſuch enquiry : and upon the return of ſuch 
inquiſition, the defendant ſhall have judgment to recover 
againſt the plaintiff the arrearages of ſuch rent, in caſe 
the goods diſtrained ſhall amount unto that value ; and 
in caſe they ſhall not, then ſo much as the valve of the 
ſaid goods will amount unto, together with his colts, 
and ſhall have execution as the law ſhall require. And 
in caſe ſuch plaintiff ſhall be nonſuit after coniſance or 
avowry made, and iſſue joined, or if the verdict ſhall be 
given againſt ſuch plaintiff, then the jurors ſhall, at the 
- prayer of the defendant, inquire concerning the arrears, 
and the value of the goods diftrained ; and thereupon the 
avowant, or he that makes coniſance, ſhall have judg- 
ment for ſuch arrearages, or ſomuch thereof as the goods 
diſtrained amount unto, together with his coſts. 
Se. 3. If judgment in any of the courts aforeſaid 
be given, upon demurrer for the avowant, or him that 
maketh coniſfance for rent, the court ſhall, ar the prayer 
of the defendant, award a writ to enquire of the value 
of ſuch diſtreſs; and upon the return thereof judgment 
ſhall be given for the avowant, &c, for the arrears al- 
ledged to be behind in ſuch ayowry or coniſance, if the 
goods diſtrained ſhall amount to that value ; and in caſe 
they ſhall not, then for ſo. much as the goods amount 
unto, together with coſts, ; 
See. 4. In all caſes aforeſaid, where the value 0! 
the cattle diſtrained ſhall not be found to the full yalue 
of the arrears diſtrained for, the party to whom ſuci 
arrears were due, his executors or adminiſtrators, M2) 
from time to time diftrain again for the reſidue of the 
arrears. Made to extend to Wales and Counties Palatine. 

I9.Car, 2. cap. 5. 

Stat. 11 Geo. 2. cap. 19. ſec. 92, It ſhall be lawful for 
all defendants in replevin to avow or make conilance 85 
nerally, that the plaintiff in replevin, or other tenant oftb® 
lands whereon ſuch diſtreſs was made, enjoyed the lam? 


under a grant or demiſe at ſuch a certain rent, during 'Þ* 
© | | tims 


Wries ig 


——_—— 


taking, as bailiff or ſervant to him in whoſe right he] 
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| time wherein the rent difſtrained for incurred, which rent | 
| | 


| fill remains due; or that the place where 
w_ _—_— taken, was parcel of ſuch certain tene- 
” : held of ſuch honour, lordſhip, or manor, for which 
wo is the rent, relief, heriot, or other ſervice, di- 
— for, was at the time of ſuch diſtreſs, and ſtill re- 
ew due : without further ſetting forth the grant, te- 
_ jeaget "5 or title of ſuch leffors, or owners of ſuch 
pure, 00214 if the plaintiff ini ſuch ation ſhall be non- 
ry *7c. the defendant ſhall recover double coſts. See 


ices Diſtreſs and Replevin. LR Ng 
qgures, A puniſhment by the Saxon laws of cutting 
oF the ears, inflited on thoſe who robbed churches, or 
were guilty of any other theft. Fleta, lib. 1. c. 38. p. 
10, and this puniſhment alſo extended to many other 
crimes as well as theft. Upton de militari officio, pag. 
140. Cowell. . _ | FTIR 
cularins, A ſecretary. wem fibi amicularium 
et NG conſlituerat. Mon. Angl. þ. 120. Cowell. 
Aurum Reginae, The queen's gold. Rot. Parl, 
ann, 52 H. 3. Se: Mueen-Gold, YE 
Auſcultare., Formerly perſons were appointed in 
monaſteries to hear the monks read, and dire& them how, 
and in what manner they ſhould do it with a graceful 
tone or accent, to make an impreſhon on the hearers, 
which was required before they were admitted to read 
oublickly in the churchz and this was called auſcultare, 
viz, to read or recite a lefſon,——Quicungue letturus vel 
cantaturus eft aliquid in monaſterio, F neceſſe habeat ab eo, 


(viz, cantore) priuſquam incipiat, debet auſculare. Lan-. 


frantus in decretis pro ordine Benedift, c. 5. 

gufturcus and Ofturcus, A goſhawk ; from whence 
we uſually call a faulconer, who keeps that kind of 
hawks, an of{ringer. In ancient deeds there has been 
reſerved, as a rent to the lord, unus auſturcus, 

Auter D2oif, Is where perſons ſue, or are ſued in 
another's right z as executors, adminiſtrators, &c, _ 

Autezfoits acquit, Is a plea by a criminal that he 
was heretofore acquitted of the ſame treaſon, or felony : 
for one ſhall not be brought into danger of his life, for 
the ſame offence, more than once. 3 nf. 213. There 
is alſo a plea of auterfoits convitt, and auterforts attaint ; 
that he was heretofore convicted, or attainted, of the 
ſame felony. In appeal of death, auterfoits acquit, or 
auterfoits attaint, upon inditment of the ſame death, is 
no plea, H. P. C.244. But in other caſes where a per- 
ſon is attainted, it is to no purpoſe that he ſhould be at- 
tainted a ſecond time. And conviction of manſlaughter, 
where clergy is admitted thereon, will bar any ſubſequent 
proſecution for the ſame death. 2 Hawk. P.C. 377. 

Authority. That power of a&ting which one man 
has, being transferred to another, is called an authority, 
and this the law allows of ; for as a contract is no more 
than the conſent of a man's mind to a thing, if ſuch con- 


ſent or concurrence appears, it would be very unreaſon-_ 


able to oblige him to be preſent at the execution of every 
 contraQ, ſmace it may be as well performed by any other 
perſon delegated for that purpoſe. 11 Hen. 4. 71. 
2 Rol. Abr, 8. Co. Lit. 52. 
But ſuch delegation or authority muſt be by deed, that 
it may appear, that the attorney or ſubſtitute had a com- 
iflion or power to repreſent the party ; alſo that it may 
appear that the authority was well purſued, Co. Ztt. 
48. b. 2 Rol. Abr. 8. Salk. 96. | 


I. What ſhall be deemed a good authority, and how it dif- 


fers from an intereſt. 

yg an at. = ſhall be deemed to be well purſued 
and executed, | 
' + Where an authority cannot be transferred, and when 
t fball be determined and revoked. 

4. Where an authority muft be firiftly purſued. 


1. What ſhall be deemed a good authority, and how it dif- 
fers from an intereſt, 


If 4, by letter of attorney conſtitutes and appoints, 


mk his ſtead and place puts B; to ſurrender a certain 
OL; | 


[ 
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copyhold, this authority is ſufficient, and as full as if it 
ſaid for him and in his name, &c, x1 Brownl. 94+ 

If a mai ſigns and ſeals a leaſe of gjeetment indented, 
but does not deliver it, and at the ſame time ſeals and 
delivers a letter of attorney, in which he recites, {/hereas 
by indenture of leaſe, bearing ſuch a date, &c. hath demiſed 
to B. fuch land habendum: now theſe preſents witneſs *o 
he makes J. S. his lawful attoYney, to deliver the ſaid in- 
denture upon the land as his deed ; though, according to the 
proper fignification of the words, the leaſe ought to be 
taken to be delivered by him; and this letter of attorney 
void, to deliver it again ; for this cannot be an indenture 
if It was delivered ; yet all parts of the letter of attorney 
being laid together, and the ifhtent of the parties, and 
proof being made that the leaſe was not delivered, but 
only ſigned and ſealed, it appears that this was only an 
Improper expreſſion of his intent, . by calling it an inden- 
ture and a demiſe ; for if he had intended that this was an 
indenture ſealed and delivered, this letter of attorney to 
deliver it upon the land need not 'have been made. 
1 Rol. Abr. 328. 

1f the authority in a letter of attorney be ad petend, 
recipiend” et recuperand” a certain debt, it is ſufficient to 
arreſt, &c, becauſe neceſſary; in order to recover. t Rol; 
Rep. 390. Palm. 394. Godb. 359. | 

If a ſteward makes a deputy hac vice to make a ſur- 
render of a copyhold, ef ulterins ad fatiend quantum in 
fe eft ; by virtue of theſe laſt words, the deputy may take 
a conditional ſurrender. Cro. El. 48. OST A 

An authority may be delegated by deed indented, tho? 
the attorney be not party to the deed; becauſe the at- 
torney takes nothing by the deed, but has only a naked 
authority _ to him; and therefore, ſince a mian 
may take an eſtate in remainder, though he is no party 
to the deed, a fortiori one not party to the deed may re- 
ceive a naked authority or power by it. 2 Rel: Abr. 


» Yo | 
A deviſe to another to have the diſpoſing, ſelling, and 
letting his land; ſo a deviſe to his ſon, but that his wife 
ſhall take the profits; ſo a deviſe, that his executor ſhiall 
have the overſight and dealing of his lands ; ſo a deviſe to 
an infant in tail, but that G, D. ſhall have the overſight 
of his will, and the education of his ſon till of age, and; 
to receive, ſet, and let for him; theſe and ſuch like words 
give the deviſee an authority, but no intereſl, Dyer 26. 
b. 2 Leon. 2i1, 3 Leon. 78, 216. Mar 635. S, P. 
Cro. Eliz, 674, 678, 734+ 
Where goods are deviſed to a particular purpoſe, there 
the deviſee hath no intere/t in them ; as for inſtance, the 
teſtator deviſed ſeveral legacies, and after thoſe were paid; 
then he deviſed the reſidue to his wife. to diſpoſe for the 
good of his foul, and payment of his debts, and made her 
ſole executrix; adjudged, that by this deviſe ſhe had no 
intere/t in the reſidue, for it was deviſed for a particular 
purpoſe, viz. to pay the teſtator's debts. Dyer 331. 
The law makes a difference where lands are deviſed to 
executors to ſell, and where the deviſe is, that his lands 
ſhall be ſold by his executors; for in the firſt caſe an intereſt 
paſſes to the executors, becauſe the lands are expreſsly 
deviſed to them, but in the other caſe they have only an 
authority to ſell, Goldſ. 2, Dyer 219. Afoor 61. 
Keitw. 107. b, 1 And. 145, 
The teſtator deviſed, that his executors ſhould receive 
the iſſues and profits of his lands till his ſon came of age, 
to pay his debts and legacies, and to breed up his younger 
children; the teſtator died, ſo did the executor, during 
the minority of the ſon, having firſt made F. 8. his exe- 
cutor ;z adjudged, that this executor of an executor may 
diſpoſe of the iſſues and profits for the purpoſes mentioned 
in the will during the infancy of the ſon; becauſe the firſt 
executor had not only a bare authority, but an intere/f 
veſted in him, Dyer 210. ; Ny 
Where the teſtator gives another authority to /ell his 
lands, he may ſell the inheritance, becauſe he gave him. 
the ſame power he had himſelf, and inſuch caſe the pur- 
chaſer ſhall be in by the deviſe. 2 Rep. 53: 
An authority may be apportioned or divided, but an n+ 
tereſt is inſeparable from the perſon, and where an at, 
which is in its nature indifferent, will work two ways, 
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&. ÞU 7: 
the one by an authority, and the other by an interef, the 
law will attribute it to the zntere/t; as for inſtance, where 


OS 


a man is ſeiſed of three acres holden zn capite, to the 


uſe of ſuch perſon, and of ſuch eitate as he ſhall deviſe, 
and afterwards he, by his laft will, deviſed all his lands 
to G. D. in fee, this ſhall only paſs two parts, viz. two 
acres and no more;z but where an zntere/t and authority 
meet, if the party declare, that the thing ſhall take ef- 
fet by virtue of his authority, there it ſhall prevail 


againſt the zntere/t ; therefore, if the teſtator had recited 


his powcr, and relied upon it, the three acres would have 
paſſed by his exprels declaration ; nay, if he had not made 
ſuch a declaration, yet if the act itſelf doth import, that 
it muſt neceſſarily work by his power, or be void, the 
law will adjudge it to take effect according to the mean- 
ing of the party z therefore it was reſolved in Sir Ed- 
ward Clecr*s-caſe, that he being ſeiſed of three acres of 
equal value, ſettled two of them in jointure up-n his 
wife, and afterwards made a feoffment of the third acre 
to the uſe of ſuch perſon to whom he ſbould deviſe the ſame, 
and then deviſed it to G. D. that this deviſe was good 
by virtue of his authority to deviſe, or elſe the whole had 
been void, 6 Kep. 17. DT 

| Six carpenters came to a tavern, and called for a 
quart of wine, which they draitk, but refufed to pay for 
it upon requeſt ; and in an action cf treſpaſs brought againſt | 
them, it was adjudged, that where an authority 1s given 
by law, as it was in this caſe (it being lawful for the de- 
fendants to enter into the tavern) and if they abuſe that 
authority (which they did in not paying for the wine) they 


| ſhall be treſpafſors ab znitio; but where an authority 1s 


given to one by the @d? of the party, and he abuſes it, he 
ſhall be puniſhed according to the injury he hath done, 
but ſhall not be a treſpaſſor ab initzo. 8 Rep. 146. 
Deviſe of his /and to his fon, and that his wife /hall 
take the profits till he comes of age; this is only an autho- 


rity, and no zntereft in the wife. 2 Leon. 221. 
So.where the huſband deviſed, that if his wife El:za- | 


beth ſhall think fit to bring up his children, and find them 
necellaries, that then ſhe ſhall have his lands till his eldeſt 
fon comes of age, and the wife died before her ſon came 


of age; adjudged, that this was not only a bare truſt or | 
confidence, but an intereſt veſted in her, tied to a con- 


dition to educate his children. Cro. El:z, 252, 

Deviſe of land to his ſon, when he ſhould be of age, and 
that his executor ſhould have the over/ight and dealing of 
his lands and goods till that time ; the. executor made a 
leaſe at will, rendring rent at Lady-day, &c. the ſon 
died before that day; adjudged, that the executor had 
only an authority, and that ihe eſtate was in the fon by 
deicent. Moor 774. | 


2 IV here an authority ſhall be deemed to be well purſued 


aud executed. 


_ Here it is neceflary to take notice of a difference in the 
o)d bo:ks, between a naked authority and an authority 
coupied with an intereſt; for if a man deviſe that his 
executors ſhall ſell his land, this gives but a naked au- 
thority; and the lands, till the ſale is made, deſcend to 
the heir at law; and in this caſe all muſt join in the fale; 
' and if one die, it being a bare authority cannot ſurvive 
to the reſt. Co. Lit. 181, 112, 113. 
But if a man by will give land to executors to be ſold, 
ard one of them die, the ſurvivors may ſell; for the truſt 
being coupled with an intereſt, ſhall ſurvive together with 
it, Co, Lit. 113. b. 181. 6. 
 Alfo, if lands be deviſed to A. for life, and that after 
his deceaſe his lands ſhall be fold by his executors, and he 
makes three or four executors, and during the life of 4. 
one of the executors dies, and then A. dies, the ſurvi- 
ving executors may ſell, becauſe the land could not be 
ſold before, and the plural number of executors remains. 
Co. Lit. 112. b. | - 

But it is ſaid, that if a wiſl had given ſuch power to 
certain perſons, naming them by their names; as to 
F. 8. F.N. 7. D. and one of them died, the ſurvivors 
could not ſell; for the words of the will in that caſe 
could not be ſatished. Co, Lit. 113- 


| Was adjudged to be void. Moor 818. 


AUT 


If 4. being ſeiſed in fee of a reverſion in twenty acre, 
expeCant upon an eſtate for life, and of other twenty in 
poſleſſion, and for the performance of his own and' his 
tather's will, deviſes all his lands and tenements tg hi, 
executors, and wills that they ſhould take the prog, 
thereof for ten years, and that after the expiration there. 
of, the ſame fhould be ſold by his executors, or by one 
of them, and dies, and after the tenant for life dies, ang 
then one of the executors dies, the other two may ſell the 
twenty acres; for as they may perform his will, {© the 
may fel] in order thereto, 2 And, 59. Owen 1 be, 
Moor 341. Cro. Eliz, 524, S. C. 
The plaintiff having obtained a dectee in Chancery fy 
1000/7. the defendant procured the plaintiff*s fon to give 
him (the defendant) a releaſe, upon payment of one hug. 
dred marks in ready money, and upon giving lecurity tg 
pay one hundred more in alittle time all this was done 
and the ſon gave the releaſe in his own name, when he 
had only a letter of attorney from his father to compoung 
and agree the ſuit with the defendant; and this releaſe 


At common law, if one of the executors who were 
impowered to fſe]l lands refuſed, the others could ng: 
ſell; but now, by 21 A. 8. cap. 4. notwithſtanding 
part of thoſe, to whom ſuch power is deviſed, refuſed, 
the reſt may fell; and ſo may ſuch of thoſe to whom 
land 1s deviſed to be ſold, who are willing, though the 
others refuſe, by a favourable conſtruftion of that {tatute; 
but they cannot in either caſe ſel] it to the executor that 
refuſed; for he is piivy to the will, and executor {till, 
Co. Lit. 113, 181, | 
My Lord Coke obſerves, that it is ſafeſt in givirg ſuch 
power by deviſe, to limit it to the ſurvivors or ſurvivor, 
or thoſe that prove the will, &c. and when an cate is 
deviſed to executors to be ſold, it is adviſeable to appoint 
that the profits taken by them before the ale be aſlzts; 
for otherwiſe they ſhall not. Co. Lit. 113. 
If a man deviſes lands to his executors to ſel!, and 
dies, the executors may ſell part of the land at one time, 
and part at ancther time, as they can find purchaers, 
Co, Lit. 113. | 
A. by indenture deviſed to B. habend' a die datus (which 
was the tenth of Tune) indentur* predic? for his life, with 
a letter of attorney to make livery, the attorney makes 
livery .the 23d of 7uly following; and the livery was 
held to be void, becauſe theeftate for life being by the in- 
denture to commence the tenth of Zune, the attorney had 
no authority to change the commencement of the eſtate; 
and theretore having not purſued his authority, by not 
giving livery, to let the freehold commence according to 
the deed, what he did afterwards was without any autho- 
rity, and conſequently void; but in this caſe, if the deed 
had not been delivered till after the day of the date, and 
the attorney had given livery at the time of the delivery 
of the deed, this had been a good livery, becauſe the deed 
of feoftment was to govern the livery, but the deed itſelf 
had no effect till the delivery ; and therefore the attorney 
making the livery at the time the deed of feoffment began 
to operate, which was to govern it, ſeems to have well 
enough executed his authority. Cro. Fac. 153. Mb. jl. 
870. Cre. Eliz, 873%. Lit. Rep. 144. | | 
If aletter of attorney be to make livery upon condition, 
ſo as to make a conditional feoffment, and the attorney 
delivers ſeifin abſolutely, the livery is not good; becaule 
the attorney had no authority to create an abſolute fee- 
ſimple; and therefore ſuch abſolute feoffment ſhall not 
bind the feoffor, becauſe he gave no ſuch authority. 2 
Rol. Abr.g. | 
But if the letter of attorney had been to make livery 
abſolutely, and the attorney had made it upon condition, 
this ſeems a good execution of his power, and the feoff- 
ment good ; becauſe when the attorney had once delivered 
ſeifin, he has fully executed his power ; and the condition 
annexed to it, being without authority, is void ; Al 
therefore ſhall not deſtroy the operation of the livery: 
2 Rol. Abr. 9g. | 
Aſſump/it, &c. in which the plaintiff declared, that 1n 
confideration that he would procure T. S. then in priſon, 


to be diſcharged, the defendant promiſed to repay all _ 
wms 


A UT 


ſums of money as he (the plaintiff) ſhould diſburſe in thit 


behalf, &c. the defendant confefſed the promiſe, but. 


|caded, that before the plaintiff had laid out any money, 
i (the defendant) revoked his promiſe, and counter- 
manded the plaintiff, that he ſhould not do any thing to- 
wards the diſcharge of the perſon; the plaintiff replied 

roteſtando, that the defendant did not countermand, pro 
Eats he demurred z it was infiſted for the defendant, that 
be might countermand the authority given by him to the 

lain-iff; for be who gave the authority is the ſole ator, 
and the other 1s at no prejudice, for he 1s NO more than a 
{:rvant to bim who gave him the authority; but in a ton- 
1raf "tis otherwile, for there bath parties are attors. Sed 


;r curiam, He cannot countermand it, for probably the | 


plaintiff might have agreed with the gaoler, and made 
himſelf debtor by promiſe to him. 2 Rol. Rep. 21, 39: 

If a warrant of attorney be given to make livery to 
one, and the attorney makes livery to two; or if the at- 
torney had authority to make livery of Black- Acre, and he 

' made livery of Black- Acre and Fhite- Acre, though the at- 
torney has in thele caſes done more, yet there is no rea- 
ſon that ſhail vitiate what te has done purſuant to his 
power, ſince what he did beyond it is a perfeCt nullity 
and void. Perk. ſect. 189. 

If a letter of atforney. be given to two jointly to take 
livery, and this feoffor:makes livery to one in the abſence 
of the other, in the name of both, this is void; becauſe 
they being appointed jointly to receive live:y, and to be 
conſidered but as one, Co. Lit. 49. b. 2 Rol. Abr. 8. 

But if a feoffment be made to A. and B. and the feoffor 
gives a letter of attorney to deliver ſeifin, and . 8. gives 
livery to 4. in the abſence of Z. in the name of both, 
this is a good livery ; for though the intire pofſcfſion be 
delivered to one only, yet they being jointenants by the 

| deed of feoffment, ſuch livery to one makes no alteration 
or change in the poſſeſſion; becauſe if the livery had 

| been made to bo:h, each had been placed in the whole 

poſleſſi-n ; belices that, every man being preſumed to 
acccpt a giſt tor his advantage, 4; 1s looked upon as the 
attorney of B, to receive the poſlefhon for him; and 
therefore the livery to A. enures to the benefit of B. til] 
be diſagrees to it. Co. Lit, 49, 2 Kol. Abr. 8. 

But if a letter of attorney be made to three conjund?im 
& diviſim, and two only make livery, this is not good, 
becauſe not purſuant to their authority ; for the delegation 


was to them all three, or to each of them ſeparately ; yet 


if the third was preſent at the time of the livery made by | advantage, and demand a rent accrued due after the au- ' 


two, though he did not actually join with them in the. 


at of livery, yet the livery is good; becauſe when they 
all three are upon the land for that purpoſe, and two 
make livery in preſence of the third, there is his concur- 
rence to the act, though he did not join in it actually, 
ſince he did not difſent to it. Dyer 62. 1 Rol, Abr, 329. 
| Go, Lit, 181. 1 Rol. Rep. 299, Yelv. 26. MT 
Deviſe to Bernard for life, and after his deceaſe to the 
iſſue of his body by a ſecond wife, and for default of ſuch 


iſſue, remainder over, provided, that Bernard may make a 


Jainture upon ſuch ſecond wife for life ; Bernard, during 
the life of his firſt wife, ſuffered a recovery to the uſe of 
himſelf and his heirs; then the wife died, and he married 
again, and covenanted to ſtand ſeiſed to the uſe of him- 
{:If and his ſecond wife for their lives, remainder to the 
heirs of their bodies, &c. the queſtion was, that admitting 
Bernard had only an e/tate for life, (but he had an e/tate- 
tal) then it being forfeited by the recovery, whether his 
power to make a jointure did ftill remain, and if it did, 
Whether it was well executed ? They who argued for the 
atirmative, did admit, that a power coupled with an in- 


_ tereft in the ſame perion, would be deſtroyed by a fine, 


eoffment, or recovery ; becauſe ſuch power is to be exe- 
Cuted upon his own eftate, and with that he had 'parted, 
by levying a fine, &c. but in the principal caſe, the power 
WAS not to be executed out of the eftate of Bernard; for 
it was to Charge the reverſion by making a jointure, which 
15 not to take place till after his eftate for life is deter- 


mined, and ſo *tis collateral to his eſtate, and ſuch col-. 
lateral powers are not deſtroyed by | feeffments fines, Sc. 
eltroyed by the reco- 


but adjudged, that the power was 


\ 
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| very's otherwiſe the execution of it was well eflough. 
2 Lev. 58. : F5, | 1 

If A. be difleiſed of Black-Acre and White- Acre, and 
gives a letter of attorney to enter int6 both, and make 
livery, if the attorney enters into one acre en y, and makes 
livery ſecundum formam charte, this is not good, becauſe 
the attorney has not purſued his authority ; for the eſtate 
of the difleifor cannot be defeated without an entry into 
both acres; and till the eſtate be deleated, the attorney 
cannot execute his powerin the manner it was delegated; 
and .therefore what he did in this cafe was void. Co. 
Lit, 52. 2 Rol. Abr. g. | | 

If a letter of attorney be given to A. to make livery of 
lands already in leaſe, the attorney may enter upon the 
leflee in order to make livery; becauſe, whilſt the leſlee 
continues in poſleffion, the attorney cannot deliver ſeiſfin 
of It; and therefore to execute the power given him by 
the letter of attorney, it is neceflary he ſhould have a 


- 
- 


| for more years, 


power to enter upon the lefſee, Co. Lit. 52, Poph, 103. 
Dyer 131. a. 340. a. Eb, 

If the King grants a warrant to four officers of the 
Exchequer, by which he auihoriſcs them, or any of them; 
to pay out of the King's treaſure, the colts and expences 
of any man who ſhall be employed-in the ſervice of the 
King ; and two of the fou: give a warrant for the pay- 
ment of a certain ſum to F. $. this is a good warrant, 


though neither all four nor one only did it, 11 Co. 92, 
1 Rol, Abr. 328, 329. 


So if a judgment be afligned to the King in ſatisfation 
ot adebt due to the King, with a proviſo, that if the ba- 
rons of the Exchequer, or any two of them revoke it, 
that it ſhall be void; and after three of the barons revoke 
it (there being four in all) this is a good revocation, 
5 Co. g1. I Rol, Abr. 328, | | 

Burt if the words had been, that if the barons, or any 
two of them, jointly or ſeverally revoke ir; &c. there 
three of them could not revoke it; for this is neither 
jointly nor ſeverally. 5 Co. 91. 1 Rel. Abr. 328. 

Bur if a ſheriff makes a warrant to four or three, or 
a captas jointly or ſeverally to arreſt one, two of them 
may arreſt the party, for the greater expedition of juſtice, 
Co. Lit. 181. Palm, 52. 2 Rol. Rep. 1437. | 

Where the mayor and commonalty of Lindin had conſtie 
tuted 7. S:; their bailiff to receive their rents, and to 
make demand of them, and to make entry, ſuch general 
authority is not ſufficient to authorize a bailiff to take | 


thority given; for it is a new right attached, and there 
ought to be a ſpecial authority for that purpoſe, Skin. 

If the lord gives licence to a copyholder for life, to 
leaſe the copyhold for five years, the copyholder may leaſe 


| it for three years ; for this is comprehended within the 


licence, inaſmuch'as he hath given him licence to leaſe 
I Rol. Abr. 330. © | 

So if the lord gives licence to a copyholder for life, to 
leaſe the copyhold for five years if the copyholder tamdiu 
vixerit, and he leaſes it for five years generally without 


| limitation, this is a good execution, and purſuant to the 


licence; for the leaſe is determinable by his death, by a 
limitation in law; and therefore as much is implied, by 
law, as if he had made an actual limitation. 3 Rel, Abr. 
330, 33l» Cro, Fac. 436. S. C. | 


3. Where an authority cannot be transferred, and when 1t 
ſhall be determined and revoked, X 

One who has an authority to do any act for another, 
muſt execute it himſelf, and cannot trrnsfer it to another ; 
for this being a truſt and confidence repoſed in the party, 
cannot be aſligned to a ſtranger whoſe ability and integrity 
were not ſo well thought of by him for whom the act was 
to be done; therefort an executor having authority to ſel], 
cannot ſell by attorney. 9g Co. 77. b. 1 Kol. Abr. 330» 

So if a leflee for lite hath power to make leaſes, ren- 
dring the ancient rent, he cannot make them by letter of 


attorney. 2 Kol, Kep, 303. 
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ſeems not _ Co. Lit. 52. 


I 1. Os 
If A. lends B. a horſe to ride to York, B. cannot let 
his man ride him; for the licence is a matter of pleaſure 
annexed to the perſon of B. and cannot be transferred ; 
adjudged upon a demurrer, in an aCtion of treſpaſs, for 
immoderately riding the plaintiff's mare ; where the de- 
fendant pleaded, that the plaintiff licentiam etdem dedit 
equitare ;z and that the defendant and his ſervant alterna- 
tim had rid upon the ſaid mare. 1 Rel. Abr. 330. 

1 Med. 110. $ 
The authority given by letter of attorney muſt be exe- 
cuted during the life of the perſon that gives.it ; becauſe 
the letter of attorney is to conſtitute the attorney my re- 
preſentative for ſuch a purpoſe, and therefore can con- 
tinue in force only during the life of me that am to be re- 
preſented ; and hence it is, that if F. S. make a letter of 
attorney to deliver ſcifin after my death, it is void; be- 
cauſe he cannot deliver ſeiſin during my life; for that 
were plainly without any authority from me; nor can he 


do it after my death, for the former reaſon. 2 Rol. Abr. 


9. Co, Lit. 52. 

But if any corporation aggregate, as mayor and com- 
monalty, or dean and chapter, make a feoffment and letter 
of attorney to deliver ſeiſin, this authority does not de- 
termine by the death of the mayor or dean, but the attor- 
ney may well execute the power aſter their death ; be- 


cauſe the letter of attorney is an authority from the body. 


aggregate, which ſubſiſts after the death of the mayor or 
dean, and therefore may be repreſented by their attorney ; 
but if the dean or mayor be named by their own private 
name, and die before livery, or be removed, livery after 
2 Rol. Abr. 12, 

If the lefſor by deed licenſes his leflee for years or life, 
to alien, who is reſtrained by condition not to alien with- 
out licence, and the leffor dies before the leflee aliens, yet 
this is no countermand of the licence; for the licence 
exempts the leſſee out of the penalty of the condition, 
and it was executed on the part of the leflor as much as 
it could be. Co. Lit. 52. b. 


4+ Where an authority muſt be flrittly purſued. 


A commiſſion was direCted to eight perſons by name, 
and ſeven of them only made the return ; it was inſiſted, 
that it was good, and the Earl of Leice/ter's caſe in Plow. 
Com. 393- was Cited to prove it ; where a commiſſion 
was granted to fifteen perſons, to take an indictment, and 
authority was given to them, or four of them, or more, 
whereof ttus to be of the quorum, and the indictment was 
taken by eight of them, whereof two were of the quorum, 
and it waz held good ; but in the principal caſe it was 
adjudged, that the authority given to theſe eight perſons 
was joint, and not ſeveral, and ought ſtrictly to be pur- 
ſued. 1 Bulft. 107. 

The huſband was attainted, and the King granted a 
commiſſion under the ſeal of the court of augmentations, to 
certain perſons to aflign to the wife the third part of the 
lands of the huſband, by virtue of which the commiſ- 


fioners afligned her the third part of the rent of an houſe, | 


which the King confirmed, and ſhe accepted ; adjudged, 


that this aſſignment of dower was not good, becauſe the 


commiſſioners had not purſued their authority ; for that 
was to aſſign lands, and they had affigned rents :ſſuing out 
4 the lands, and if ſo, then the confirmation made. by the 
King is void. Dyer 263. 

The defendant being a recuſant convi?, departed above 


five miles from his habitation, againſt the ftatute 1 Fac. 


cap. 1. he pleaded, that two juſtices gaye him /icence un- 
der their ſeals, to come to London for ſix months; it was 
objeCted, that he had not purſued the ſtatute, becauſe that 
dire&ts the licence to be under the hands and ſeal, and 
with conſent of the biſhop, &c. Judgment againſt the 
defendant. 1 Rol. Rep. 108. 

Conveyance, &c. was made to the uſe of T, P. for life 
of ſeveral manors, lands, &c, with a power to make leaſes 


of the premiſſes, or any part thereof, ſo that ſuch rent be. 


reſerved, or more, upon every leaſe which had- been be- 
fore reſerved within the ſpace of two years; afterwards 
he made a leaſe of part of the lands, which had not been 


— 
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| was meant by autumn. Lindewood tells us when the {c- 


| fuis auxilium & confilium meum in curia domini mei regis 


| but here is an intere/t annexed to the power, viz. that 


A.M © 

that any rent might be reſerved upon it, becauſe he þ q 
a general power to make leaſes of all the premiſſes ; v7 
this reſtrictive clauſe ſhall not. be applied to ſuch 1, : 
which were in leaſe for two years Jaft, but to ſuch lands 
which were in leaſe within two years 'before, 2 Þ 1 
Rep. 263. ws 
In treſpaſs, the caſe was, Martin made a leaſe to JW; 
ren, — trees, in which leaſe I/arren ay 
nanted, that Martin and his afligns ſhould have power t 
ſell the trees and root them up, he or they repairing Fr 
hedges where they ſtood ; Martin fold ſome of the trees 
to the defendant, who with his ſervants entred and cur 
them down, for which Warren the plaintiff brought tre(. 
paſs z and upon demurrer it was objected, that the de. 
fendant did not ſhew, that he repaired the hedges when 
he cut down the trees; for this, being a qualified power 
ought to be ſet forth at large, and that it was a power 
annexed to the reverſion, and not aflignable to any other 
perſon : Sed per curiam, A bare power is not aſſignable, 


Martin might ſever the trees from the reverſion; and 
where a power 1s coupled with an intereſt, *tis aflignable 
2 Med. 311. f | 4 

In replevin, &c. the caſe upon the pleading was, a fine 
was levied to the uſe of T. P. for life, remainder to his 
executors, &c. for eighty years, with power to him and 
his affigns, to make leaſes in poſſeflion or reverſion for 
twenty-one years, reſerving the ancient rent, and deter- 
minable upon three lives; T. P. deviſed this term tof.N, 
and died ; afterwards F. N. died, and fo the term came 
to his executor, whoafligned it to J/. R. and that affipnee 
made a leaſe of the lands, &c. and whether an aſſignee of 
executor of an executor of the leſſee for life could execute this 
power, or not, was the queſtion ; it was objeCted, that he 
could not, becauſe this power was collateral to the eſtate 
and therefore could not run with the land ; but adjudged, 
that this power was coupled with an intere/t, and an- 
nexed to the eſtate; and that the tenant for life having 
deviſed the term, his deviſee was an affignee, and the 
power was in him, and conſequently it muſt be in his 
executor, and by the ſame reaſon in the aſfignee of the 
executor of that executor. 1x Yent. 338, 339. | 

 Adjudged, where a man hath power to charge lands 
with a fum not exceeding 30007. he may charge it with 
that ſum, and the intere/t, becauſe the ſum carries intereſt 
of a for none will lend it without intere/t, 2 Salk, 
539» | | 

Autumn, Is the decline of the ſummer, Some com- 
puted the years by autumns; but the Engliſh-Saxons by 
winters. Tacitus ſays, that the ancient Germans knew 
the other diviſions of the year, but did not know what 


vera] ſeaſons of the year begin, in theſe lines, 


Dat Clemens Hiemem, dat Petrus ter Cathedratus, 
Afluat Urbanus, autumnat Bartholomeus, 


 Antumnalia, Thoſe fruits of the earth which are ripe 


in autumn or harveſt. | 


Aurilium ad filinm milifem faciendum ef filiam 
marifandam, A writ formerly dire&ed to the ſheriff of 
every county where the King or other lord had any tene- 
ments, to levy of them an aid towards the knighting of 
a ſon, and the marrying of a daughter. F, N, B. 8% 
See Aid. ; : : 

Auxilium curiae, A precept or order of court for 
the citing or conveying of one party, at the ſuit and re- 
queſt of another, to warrant ſomething. Yocat inde 
warrantiam Johannem Sutton de Dudley chevaler & Ifa- 
bellam uxorem, ut habeat eos hic in Oftabis $. Michaelis, 
per auxilium curiz. Kennet's Paroch. Antig. 4.77 

Auriliam facere alicut in curia regis, To be an- 
other's friend and ſolicitor in the King's court ; an office 
undertaken by ſome courtiers for their dependants in the 
mow_ Sciant praſentes & futuri, quod ego Bernardus 
de S. Walcrico conceſfs Rogero de Berkley & haredibu! 


Angliz. Parech, Antig. 126. 


leaſed within two years before ; adjudged a good leaſe, and 


Anrilium- 
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1am reanis, The King's aid, or money levied for | 
ny arg — the oublick ſervice; as Vibes taxes 

ben "enced by parliament. Gowell. _ 

"qupitium vicecomiti, A cuſtomary aid of duty an- 

ſherifts out of certain manors, for the 

retter ſupport of their offices. Prior de Kime com. Linc. 

+ duas carucatas terre i horpe per ſervitium Fr 
7's rum per annum ad auxilium vicecomitis. Mon. 
- » tom. þ. 245. An exemption from this duty was 
— granted by the King: And the manor of 
| ar in J/arwickſhire was freed from it by charter. 
| ah H. 3 Ms 4+ Cowell, TFacob, 

Await, Seems to ſignify what we now call way-laying, 

or lying in wait to execute ſome miſchief. Stat. 13 
| pic. 2. c. 1. It is ordained that no charter of pardon 
| mall be allowed before any juſtice, for the death of a 
| nan lain by awwazt, or malice prepenſed, &c. | 
award, (from the Fr. agard) Is the judgment and 
| .tbicration of one or more perſons, at the requeſt of two 
| ties who are at variance, for ending the matter jn diſ- 

ite without publick authority ; and may be called an 
\ward becauſe it is impoſed on both parties to be obſerved 
| by them. Didtum quod ad cuſtodiendum ſeu obſervandum 
irtibus imponitur. Spelman. See title Arbitrator. 

awm, or Aume, (Teut. ohm, i. e. cadus vel menſu- 
1a) A meaſure ofRheniſh wine, containing forty gallons ; 
mentioned in the ſtatute 1 Fac. I. c. 33. and 12 Car. 2. 
<4. This word is otherwiſe called awame, as you may 
read in a very old printed book, viz. the rood of Rhenith 
wine of Dordreyght is ten awames, and every awame 75 
fifty gallons. Item, the rood of Antwerp is fourteen 
awames, and every awame 7s thirty-five gallons Cowell, 
edit. 1727» ri db Ka 

Axe, and Aren, Comes from the Saxon verb axian, 
todemand, and from hence we have our Englifh word aſh, 
In Somerſerſhire, and ſome other counties of England, in 
the country dialect, the word axe is made uſe of for a/7. 

Ayde, See Aid. | | 

Azalous, A ſort of poor horſe or jade, Afﬀri, azaldi, 
et ali equi minerts valoris amovendi ſunt a foreſta de Engle« 
wode, Clauf. 4 Ed. 3. | 

Azorium, Azure-colour, Du ibidem fodientes la- 
pidem non modicum inventum revolverunt, ſub quo locellum 
ligneum conſpicati, convocatis priare ac conventu ipſum ape- 
ruit interius undique depitlum, medietas cam vermiculo, al- 
tera medietas cum azorio, et literas, &c. Abbat. Glaſton. 
MS. Cowell, edit. 1727. 


B. 


BAIRD, An ancient ſort of veſſe] or tranſport ſhip. 
-——Willielmus fs Willielmi Bek, tenet terram 
ſuam in Levyngburn per ſerjantiam inveniend! ad transfre- 
tationem domini regis unam navem, qua vocatur baard, ver- 
ſus Vaſconiam ſumptibus ſuis propriis. Tenures, p. 62. 
Cowell, edit, $927: I | 

Bara, A hook or link of iron, or ſtaple. In axi- 
bus emptis & carrefis axandis novem denarios in colariis, 
bacis & ſellis ad idem emptis xiii. den. Conſuetudin, 
domus de Farendon, MS. penes 1h. Kennet, f. 20. 

Baccinium, or Bacina, A baſon or veſlel to hold 
water to waſh the hands. -Non torpeta, non nountergia, 
nn baccinia, & nil omnino per violentiam exigatur. Simeon 

unelm. anno 1126. Mon. Angl. tom. 3. p. 191. | 
Petrus filius Petri Picot tenet medietatem heydene per ſer- 
Jantiam ſerviendi de bacinis, This was a ſervice of 
holding the baſen, or waiting at the baſon, on the day of 
bY Sug coronation. Lib, Rub, Scaccar. f., 137. 

acob, 

Bacheleria, The commonalty, as diſtinguiſhed from 
baronage, Feſtivitate S. Edmundi regis & cnfeſſoris, 
n qundenam S, Michaelis apud Weſtmonaſterium, per 

mmum regem regaliter celebrata, communitas bacheleriz 
Anglia fign;ficavit domino Edwardo filio regis, &c. Annal. 
urton, p. 426. ſub an. 1259. | 

Bachelor, ( Baccalaureus, from the Fr. bachelrer, viz. 


Th a learner ;) In the univerſities there are bachelors of | 


OL 


_ 
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arts &c. which is the firſt degree taken by ſtudents be- 
fore they come to greater dignity z and thoſe that afe 
called bachelors of the companies of Londsy, are ſuch of 
each company, as are ſpringing towards the eſtate of 
thoſe that are employed in council; but as yet are inferi- 
ors; for every of the twelve companies conſiſts of a maſter, 
two wardens, the livery, (which are aſſiſtants in matters 
of counci], or ſuch as the aſſiſtants are choſen out of) and 
the bachelors. The word bachelor is uſed x 3 R. 2. and 
fignifies the ſame with &night-bachelor, By 3 Ed. 4. c. 5. 
it is a knight, and not a knight banneret, or night of the 
bath. Anno 28 Ed. 3. a petition was recorded in the 
tower, beginning thus: A noſire ſeigneur le roy monſ/irant 
votre ſimple bachelor, Johan de Bures. &c. Bachelor was 
anciently attributed to the admiral] of England, if he wete' 
under a baron. In Pat. 8 R. 2. we read of a baccalarius 
regrs : and touching the farther etymology of this word, 
Baccalaurei (tefle Renano) a bacillo nominati ſunt, quia 
primti ftudit authoritatem que per exhibitionem baculi con- 
cedebatur jam conſecuti fuiſſent, &c. ; 

Vackberinde, (Sax.) ſignifieth bearing upon the 
back, or about a man. Bradon uſeth it for a ſign or 
circumſtance of theft apparent, which the civilians call 

furtum manifeſtum ; tor, dividing furtum into manife/{um 
et non manifejium, he defineth the former thus ; furtum 
vero manifejtum eſt, ubi latro deprehenſus eft ſeifitus de aliqua 
latrocinio, ſeil, handhabend, & backberind,&& 7inſecutus 
Fuerit per aliguem cujus res illa ſuerit, BraCt. lib. 2. 
tract. 2, cap. 32. Adanwood remarks it as one of the 
four circumſtances in caſes, wherein a foreſter may arreſt 
the body of an offender againſt vert or veniſon in the 
foreſt ; By the aſfiſe of the foreſt of Lanca/ter (ſays he) 
taken with the manner, is v-hen one is found in the King's 
foreſt in any of theſe four degrees, /{abl--/and, dog-draw, 
back-bear, and bloody-hand, Manw. 2 part, Foreſt Laws. 

"Baco, Is a bacon hog, as often uſed in old charters, 
Blount. 

Wactile, A candleſtick properly fo called, when for« 
merly made ex baculo of wood or a ftick. Hugo epiſcopus 
Dunelmenſis fecit in ecclefia coram ai'tari tria ex argents 
baCtilia, in guibus Jumina die nottugue perpetuo ardentia lu- 
cerent. Coldingham, Hiſt, Dunelm. apud Wartoni 
Ang. Sac. P. 1. p. 723- | 

Badger, (from the Fr. bagage, a bunde], and thence 
is derived bagagzer, a carrier of goods) ſignifies with us 
one that buys corn or victuals in one place, and carries 
them to another to ſe]l and make profit by. them : and 
ſuch a one 1s exempted in the /tat. 5 & 6 £4. 6. cap. 14. 
from the puniſhment of an ingroſler within that ſtatute. 
But by 5 Ez. c. 12. badgers are to be licenſed by the 


| juſtices of peace, in the ſeffions ;* whole licences will be 


in force for one year, and no longer ; and the perſons to 
whom 'granted muſt enter into recognizance, that they 
will not by colour of their licences foreſtall, or do any 
thing contrary to the ſtatutes made againit foreſtallers, 
ingroflers, and regrators. If any perſon fhall a& as a 
badger without licence, he is to forfeit 5/. one moiety to 
the King, and the other to the proſecutor, leviable by 
warrant from juſtices of peace, &c, 


Wag, An uncertain quantity of goods and merchan- 
dize, from three to four hundred. 


1Baga, A bag or - purſe. - Carta decani ecclefie 
Litchfield, in fon. Angl. tom. 3. pag. «37. ducentas 
marcas pecunie in quadam baga de I/halley. ; 

Bagavel, The citizens of Exeter had granted to them 
by charter of King Edw. 1. a colleftion of a certain 
tribute or toll upon all manner of wares brought to that 
city to be ſold, towards the paving of the ſtreets, repair- 
ing of the walls, and maintenance of the city, which 
was commonly called in Old Engliſh bagavel, bethugavel, 
and chippinggavel. Antiq. of Exeter. 

Wahadum, A cheſt or coffer ; it is mentioned in 
Fleta, Iib. 2. cap. 21. | 

Pajardour, (Lat. bajulator) A bearer of any weight 
or burden.—— Offerebant duos inciſores in ſua lapicidina, 
& cariagium petre uſque ad navim, & de navi uſque duos 


bajardours ſervituros ad eccleſiam. Petr, Bleſ. Contin. 
Hiſt, Croyland. p. 120, | | 
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Sail, Ballium, (from the French bailler, tradere, to. 


deliver) Is uſed in our common law for the freeing or 
ſetting at liberty of one arreſted or impriſoned upon any 
aRion, either civil or criminal, on ſurety taken for his 
appearance at a day and place certain, Bradt. lib. 3. 
tra. 2.c. 8. num. $8& 9. The reaſon why it is called 
bail, is becauſe by this means the party reſtrained is delt- 
ered into the hands of thoſe that bind themſelves for his 
forthcoming, in order to a ſafe keeping or protection from 
priſon: And the end of bail is ro ſatisfy the condemnation 
and coſts, or render the defendant to priſon. Cowell, 


Bail in civil cauſes, Under this head is conſidered, 
1. Iho are authorized to take bail. 


— 


2. In what ations common or ſpecial bail is required. 
3. Of putting in bail. 


4+ Proceedings againſt the bail, and what they may plead 
mther diſcharge. 


1. I/ho are authorized to take bail. 


When the ſheriff arreſts any one, he is not only au- 
thorized, but obliged to take bail, otherwiſe an action 
on the caſe lies againſt him. | 

This the ſheriff is obliged to by the following act : 

Stat. 23 Hen. 6. c. g. ** The king conſidering the 
oreat perjury, extortion, and oppreſhon which be and 
have been in this realmby his ſheriffs, under ſheriffs, and 
their clerks, coroners, ſtewards of franchiſes, bailiffs and 
keepers of priſons, and other officers in divers counties 

of this realm, hath ordained by authority aforeſaid, in 
 eſchewing of all ſuch extortion, perjury, and oppreſſion, 
that no ſheriff ſhall let to farm, in any manner, his 
county, nor any of his bailiwicks, hundreds, nor wapen- 
takes; nor that the ſaid ſheriffs, under ſheriffs, bailiffs 
of franchiſes, nor any other bailiff, ſhall return, upon 
any writ or precept to them directed to be returned, any 
inqueſts in any panel thereupon to be made, any bailiffs, 
officers, or ſervants to any of the officers aforeſaid, in any 
panel by them ſo to be made ; nor that any of the ſaid 
officers and miniſters, by occaſion or under colour of 
their office, ſhall take any other thing by them, nor by 
any other perſon to their uſe, profit, or avail, of any 
perſon by them or any of them to be arreſted or attached, 
nor of none other for them, for the omitting of any arreſt 
or attachment to be made by their body ; or of any per- 
| fon by. them or any of them, by force or colour of their 
office, arreſted or attached, for fine, fee, ſuit of priſon, 
mainprize, letting to bail, or ſhewing any eaſe or favour 
to any ſuch perſon ſo arreſted, or to be arreſted, for their 
reward or profit, but ſuch as follow ; that is to ſay, for 
the ſheriff 204. the bailiff which maketh the arreſt or 
attachment, fourpence, and the gaoler, if the priſoner 
þe committed to his ward, fourpence: and that the ſhe- 
riff, under ſheriff, ſheriff's clerk, ſteward or bailiff of 
franchiſes, ſervant of bailiff or coroner, ſhall not take 
any thing by colour of his office, by him nor by any 
other perſon to his uſe, of any perſon for the making of 
any return or panel, and for the copy of any panel but 
fourpence. And the faid ſheriffs, and all other ofi- 
cers and miniſters aforeſaid, ſhall let out of priſon all 
manner of perſons by them or any of them arreſted, or 
- being in their cuſtody, by force of any writ, bill, or 
warrant in any action perſona], or by cauſe of indiament 
of treſpaſs, upon reaſonable ſureties of ſufficient perſons 
having ſufficient within the counties where ſuch perſons 
be ſo let to bail or mainprize, to keep their days in ſuch 
place as the ſaid writs, bills, or warrants ſhall require. 
Such perſon or perſons which be or ſhall be in their 
ward by condemnation, execution, capias utlagat', or 
excommunicatum, ſurety of the peace; and all ſuch per- 
ſons which be or ſhall be committed to ward by ſpecial 
commandment of any juſtice, and vagabonds refuſing to 
ſerve according to the form of the ſtatute of labourers 
only excepted. And that po fheriff, nor any of the 
officers or miniſters aforeſaid, ſhall take or cauſe to be 
taken, or make any obligation for any cauſe aforeſaid, or 
by colour of their office, but only to themſelves, of any 


| & wbidem ad reſpondendum the 


moved, that this differe 


| and anſwer) it is a void condition; for it may be the 
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perſon, nor by any perſon which ſhall be jn + 
by the courſe of the law, but by the name oft 
and upon condition written, that the ſaid pri 
appear at the day contained in the ſaid writ, þ; 
rant, and in ſuch places as the ſaid writs, bills or 
rants ſhall require. And if any of the ſaid ſheri. © 
other officers or miniſters aforeſaid, take any obt.. "0 
in other form by colour of their offices, that jt fan. 
void ; and that he ſhall take no more for the makers be 
any ſuch obligation, warrant, or precept by hes n 
made, but fourpence.; And alſo that every of the Caid he 


heir ward 
ſoners ſhall 


! 
il, Or war. 


| riffs ſhall make yearly a deputy in the King's cour's of 


his Chancery, the King's Bench, the Common Plezz 

in the Exchequer, of record, before that they ſha] ſens 
any writs, to receive all manner of writs and warm 
be delivered to them : and that all ſheriffs, under ſherifh 
clerks, bailiffs, and gaolers, coroners, ſtewards bail q 
of franchiſes, or any other officers or miniſters, "dis 
contrary to this ordinance in any point of the ſime, {þ 1 
loſe to the party in this behalf indamaged or orieved : 
treble damages; and ſhall forfeit the ſum of 101. at ve - 
time that they or any of them do the contrary theregfi 
any point of the ſame ; whereof the King ſhall haye the 
one half, to be employed to the uſe of his houſe, and . 
no otherwiſe, and the party that will ſue, the other Male 
And that the juſtices of afliſes in their ſeſſions, juſtices of 
the one bench and the other, and juſlices of peace in their 
county, ſhall have power to enquire, hear, and determine 
of office without ſpecial commiſſion, of and upon all them 
that docontrary to theſe ordinances in any articleor point 
of the ſame. And if the ſaid ſheriffs return upon an 
perſon cepz corpus, or reddidit ſe, that they ſhall be charge. 
able to have the bodies of the ſaid perſons at the days of 
the returns of the ſaid writs, bills, or warrants, in fack 
form as they were before the making of this act. 

* Provided always, that the warden of the King's 
gaol of the Fleet, and the King's palace at J/:/imin/ter for 
the time being, ſhall not be indamaged nor prejudiced 
by this ordinance in the Cuty of his office.” 

The ſheriff took a bond of the defendant being in 


cuſtody to appear on ſuch a day in B, R. and alſo adtunc 
plaintiff in placito tranſert- 
hat the tatute 23 Hen, 6, 
earance, and not to anſwer 
pg _ is another thing, 
muſt ve yoid ; but adjudged that 
the bond was good, for there was nothing in . but what 
54 m—_— 7 the writ; for that was to command the 
erift quod Dabeat corpus of the defendant, &c, ſuch a day 
ad ay—_— to the plaintiff. Godb. 136. 
BN Sg mw Ition of a bond to the ſheriff, on arreſt on a 
gh 2. 0nt if the defendant perſonally appear in 
: A. at /Peftminſter, nd there to anſwer, &c, it was 
: from the form in the ſtatute, and 
arg =_ evoid; butas to theword ( perſonally) the juſtices 
eld itffurpluſage, and wellenough, notwithſtanding that, 
becauſe as the caſe is, the appearance of the defendant 
ouht to be in perſon upon a /atitat, for he is ſuppoſed to 
be in cu/todia mareſchalli ; and ſo it has been adgudged in 
C. B. where the appearance of the party arreſted is de jurt 
perſonal, &c. contra where perſonal appearance is not re- 
quiſite, And As to the other words (there to anſwer,) 
Fray put a difference, that in ſuch caſe the bond is well 
enough ; for it is in effe& only, that he ſhall appear 
animo ut reſpondeat ; but if the words had been (appear 


fronts, &c, It was, objefed, t 
requires only a bond for app 
the plaintiff in a plea of tre 
and therefore the bond 


plaintiff will never declare againſt him; but Gawdy and 
Ayliff J. e contra, and held the bond void by reaſon of the 
words aforeſaid, but would not give judgment againſt 
the plaintiff; but ex gratia curie ſuffer'd him to diſcon- 
tinue. 2 Lev. 58, | 

A man was bound t9 his creditor, who was not ſheriff 
nor ſheriff's officer, to appear at his fait in B. R. on ſuch 
a day, dnd then and there make anſwer, &c. but did not 


appear : all the judges agreed clearly, that this bond was 


not within the ſtatute 22 Her. 6. and judgment 

for the plaintiff nccontively. Gel. 7 ia 
Debt on a bond to a ſheriff, that if the defendant did 
perſonally. appear in B, R, &c. that then, &c, the defen- 
| | dank 


4 


LA 1 


dant pleaded, that he was taken by a latitat by the plaintiff | 


eriff,) who took this obligation for his deliverance, and 
that the obligation was not according to the ſtatute, 
All the juſtices,” except Andet ſon (who was abſent) held, 
that if it were in ſuch an action vihere a man may ap- 
pear by attorney, it is void, At another day it was held 
by three judges againſt Anderſon Ch. J. that a man ought 
19 appear 1n perſon upon a Jatitat, Ow. go, 

An officer by proceſs out of the county-court attached 
the gaods of the defendant to anſwer a plaint levied there 
for a debt; K. redelivered the goods, and took the defen- 
dant's bond to appear at the day, or otherwiſe to deliver the 


goods back again. It was agreed per tot. cur; that this 


was out of the ſtatute of 23 27. 6. becauſe that relates 
only to thoſe whoſe bodics are taken and impriſon'd, 
and not where their goods are attach'd ; and judgment 
accordingly. And. 267. | 

In d:bt upon bond, the defendant pleaded that the plain- 


| tiff was ſoeriff,, and took the bond upon arreſt for the inlarge- 


ment of the priſoner, and that where the ſtatute appoints 
the ſheriff to take bonds of perſons ſufficient, the defen- 
dant ſaid that himſelf was not ſufficient, becauſe ns free- 
holder, and demanded judgment of the obligation ; upon 
demurrer the plea was held 11], becauſe the ſheriff 1s the 
judge of the ſufficiency, and inſufficiency is to his own da- 
mace only, he being to be amerced for not bringing in 
the body, and has no remedy beſides the bond. 4s, 636. 

The ſheriff took a bond to appear at Weſtminſter; the 
term was adjourned to St. Alban's, and the defendant ap- 
pear'd there ; the bond is not forfeited ; but Popham Ch. J. 
was of opinion, that the bond was void, becauſe of the 
word (W/e/tminfler) in the condition ; for there is no 
ſuch name in the writ for appearance. Mo. 430. 

A ſheriff brought debt upon bond conditioned, that if 
H. L. fhould perſonally appear before the Dueen's Majeſty 
and her council of her court of requeſts, &c. forthwith to 
anſwer all contempts as ſhall be then laid to his charge; that 
then, &r. the defendant pleaded the itatute 23 Hen. 6. 


and that the ſheriff, colore precepti under the tea] of the | 


Queen of the court of requeſts, took and impriſon'd the 
faid H. L. and detained him till the defendant and the 
faid ZH. L. became bound as aforeſaid : and upon demur- 
rer it was adjudged for the defendant, becauſe the bond 
is void by that ſtatute. 2 And. 122. = 

In caſe the plaintiff declared that he ſued forth a latitat 
and delivered it_to the ſheriff to arreſt F.S. and ac- 
quainted the ſheriff of his cauſe of action, and that he 
intended to declare in debt, and that he did arreſt him, 
and afterwards let him go abſque aliqua ſecuritate inventa 
and at the day returned cepi corpus & paratum habeo, &c, 
which was falſe, &c. the defendant pleaded, that F. 8. 
being arreſted, put in ſureties for his appearance F, N, and 
7. D. two ſufficient perſons in the county, who were 
bound to him in 401. &c. and pleaded the ftatute, and 
that by reaſon thereof he let him at large, abſque hoc that 


be Iet him at large withaut any ſecurity found, prout &c. 


adjudged that the traverſe was good, and that the ſtatute 
commands him to let the priſoner go upon bail, and that 
he is compelled to take bail, but their ſufficiency is left to 
his diſcretion; and tho? the return was talſe, viz. paratum 
babeo, when he was at large, yet that is but a contempt 
to the court, and finable; but the party ſhall take no 
advantage of ſuch return. Cro. E. 624. 

Debt upon bond of 4ol. the defendant pleaded the 
ſtatute 2 3 H. 6. that he was arreſted at. the ſuit of F. $. 
and that he together with one 4. gave this bond for his 
appearance, when neither of them had any thing in the 
county, or were inhabitants there, and ſo the bond was void ; 
but all the court held that it was good, for the Natute 
ath nit make any bonds void, but thoſe which oppreſs the 
people, and if the ſheriff takes bond with one ſurety, it is 
good enough. Cro. Eliz. $52. | 
In an aCtion of debt upon an obligation dated 25th « 
S!pt. the defendant pleads that a ca. ſa. was awarded againſt 

who was taken upon it the 3oth of Sept. and that obli- 
gation was made for the enlargement of B. The plaintiff 


 demurred, and had judgment, becaule it appears that the 


obligation was made before the arreſt, and therefore it could 


| Not be avoided by 23 Zen. 6. cap. 10, but he ought to 


I 


b at 


have pleaded that with a primo deliberat' of the arreſt } 
and it was agreed by Telvertonand Fenner, that if a capias 
be awarded againſt B. and before the arreſt the ſheriff 
takes an obligation of him for his enlargement when he 
ſhall be arreſted, that by ſpecial pleading it may be avoid- 
ed by 23 J.6. Noy 43. EO 
A capias was directed to the ſheriff to arreſt G. R. to 
anſwer the plaintiff in placito debiti of 3oo!. the condition 
of the bond of appearance was to anſwer the plaintiff in 
placito debiti only, (leaving out the 3oo!.) upon an action 
of debt brought by the ſheriff on this bond, and a de- 
murer, it was adjudged, that the bond and condition was 
_ for the ſtatute 23 Hen. 6. does not preſcribe any 
rict form, but that it ought to be made tothe ſheriff by 
his name of office, and to expreſs the day and place of 
appearance, and tho? it vary in other circumſtances, it 
1s not material; neither doth the ſtatute reſtrain him to 
any ſum or ſecurity, tho* generally 40/. hath been held 
ſufficient to excuſe him for an eſcape, yet that is left to 
his diſcretion. Cro. Fac. 286, | 
Upon a freri facias the ſheriff took a bond to pay 
the money in court at the return of the writ, and this was 
adjudged good, for the ſtatuteſextends only to ſuch bonds; 
yo are made when the defendant is in cuſtody, 10 
eþ. 99. | | 
A bond was made to Neale who was ſheriff of J/ar- 
wickſhire, and it was vicecomiti com. predi, and War- 
wick was in the. margin ; per Dodderidge, this was held 


no good bond, for he ought to be named ſheriff, and of 


that county. 2 Rol. Rep. 36g. ; ne; 

But though the ſheriff is obliged to take bail, yet if 
theplaintiff diſlikes the ſecurity, and does not take an aſ- 
ſignment of the bail-bond, he may have him brought up; 
for the ſheriff having arreſted the party, muſt retyrn a 
cept corpus, on which return it is a breach of duty in him 
not to bring him up, for which the court amerces him 
as one of their officers. 1 Vent. 85. 1 Mod. 33, 57, 244. 

But if the writ be not returned, and the court makes 
an order that the ſheriff ſhall return his writ in fourdays, 


as is uſual, there the diſobedience is to the pronounced 


order of the court, and conſequently a contempt of the 
court, for which an attachment lies, 


If the ſheriff returns cepi on a meſne proceſs, & para- 


tum habeo, he ſhall be only amerced, if he does not bring 
in the body, tho' he ſhall be attached if he does not re- 


turn his writ; and the reaſon is, becauſe the ſheriff is_ 


bound to bail the party; and therefore if the ſheriff is 
miſtaken in his ſureties, he is not to ſuffer in his liberty ; 
and the returning his writ is in his own power; but it 
may not be in his power to bring in the body which he 
was obliged to bail, 1 Rel. Abr. 807, 808. Cro. Eliz. 
824, 852: Noy 39. . 

And if the plaintiff takes an afſfignment of the bail- 
bond, the ſheriff is not amerciable; for, by accepting of 
the bond, the plaintiff has waived the, benefit of the 
amercement, and may now ſue it in his own name; 
though formerly he could ſue in the ſheriff's name; and 
if the ſheriff releaſed the action, he had his remedy in a 
courtof equity. 1 Salk. 9g. 6 Med. 122. | 

But now by 4 & 5 Ann. for amendment of the Jaw, 
it is enacted, ©* That if any perſon ſhall be arreſted by 
any writ, bill, or proceſs, out of any of her majeſty's 
courts of record at We/tmin/ter, at the ſuit of any com- 
mon perſon, and the ſheriff or other officer takes bail from 


ſuch perſon againſt whom ſuch proceſs 1s, the ſheriff or 
officer, at the requeſt knd coſts of the plaintiff in ſuch | 


ation or ſuit, or his lawful attorney, ſhall aſſign to the 
plaintiff in ſuch action, the bail-bond or other ſecurity 
taken from ſuch bail, by indorſing the ſame, and atteſting 
it under his hand and ſeal, in the preſence of two or more 
credible witneſſes, which may be done without any ſtamp, 
provided the affignment ſo endorſed be duly ſtamped be- 
fore any action be brought thereon ; and if the ſaid bail- 
bond, or other ſecurity taken for bai}, be forfeited, the 
plaintiff in ſuch ation, after ſuch aſſignment made, may 
bring an actionand ſuit thereupon, in his own mame; and 
the court where the ation is brought may, by rule or 
rules of the court, give ſuch relief to the plaintiff and de- 


fendant in the original action, and to the bail upon ber 
al 


. 1n the country.” 


—_— 
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faid bond or other ſecurity taken from ſuch bail, as is | 
agreeable to juſtice and reaſon ; and that ſuch rule or 
rules of the ſaid court ſha}l have the nature and effect 
i a defeaſance to ſuch bail-bond or other ſecurity for 
ail,” | 
If the plaintiff accepts of an aſſignment of the bail- 
bond, the defendant may put in the ſame bai] to the ac- 
tion that were bail to the writ ; and the plaintiff cannot 
except againſt them, See 1 Salk. g7, 9g. Fareſl. 62, 
TI7- "ITY 
by the 4 7. & I. cap. 4. © The judges in each 
court, or any two of them, whereof the chief to be one, 
may, by commiſſion under the ſeals of their reſpective 
courts, appoint commiſſioners to take recognizances of 
bail in ſuits depending before them, and upon affidavit of 
the true taking of them, ſuch recognizances ſhall be as 
effeCtual as it they were taken before themſelves; the 
cognizers, unleſs they live in London or I/e/!min/ter, or 
within ten miles, may juſtify before the commiſſioners 
Before this ſtatute, bail was always taken de bene eſe 
before a judge, as it may, and muſt be ſtill, if the cog- 
nizors live within ten miles of London or Weſtminſter ; the 
commiſſioners are obliged by rule of court to keep a book, 
wherein are the names of the plaintiff and defendant, and 
bail, and the perſon who tranſmits the ſame, and who 
makes affidavit that the recognizance was duly acknow- 
ledged in his preſence; on ſuch affidavit, the judges 
make a conditional allscatur, and the bail are to ſtand 


abſolute, unleſs the plaintiff except againſt them within | 


twenty days; and if he except the bail may juſtify by 
affidavit taken before the commiſſioners in the country. 


_ 1 New Abr. 207. 


If one is arreſted in London by a fſerjeant of the mace, 
upon a plaint of debt entered in any of the counters, the 
ſerjeant cannot take bail, but the judge in court muſt. 
= Car. 196. 1 Rol. Abr. 561. S.C. 1 ones 226. 


2. In what ations ſpecial or common bail are required. 


It muſt be obſerved, that regularly after judgment, no 


bail is to be taken; for the plaintiff having aſcertained 
his right, and proved his demand, the defendant muſt 
pay the condemnation-money ; for which purpoſe a 


writ of execution iſſues, to which the ſheriff can take no | 
bail. 1 New Abr. 208. 


But if one in execution brings an attaint, he may have 
a writ to the juſtices, commanding them to let him to 
mainprize. F, N. B. 106. 2 Rol. Abr. 112. 

If an audita querela is founded upon areleaſe or record, 


the plaintiff may be bailed. Dyer 365. 1 Rol. Rep. 132. 


But if upon a ſurmiſe of a matter of fact only, it is 
otherwiſe. 1 Rol. Rep. 132. —_ 

If one condemned by falſe verdit in debt or damages 
ſues an attaink, he ſhall have a ſpecial writ to bail him, 
upon ſurcties taken, that if the attaint paſs againft him 
he ſhall render himſelf to priſon, or ſatisfy the debt, 
F. N. B. 206. 

One taken on an attachment iſſued out of Chancery is 
not bailable, and ſuch bond is void z per tot. cur. clearly. 
3 Lev. 208. | ES 

If an audita querela be grounded on a releaſe or record, 
the 'party may be bailed ; but not on a ſurmiſe of a matter 


in fat, as of an arbitrament or uſury; per Coke Ch. J. 


Rol. Rep. 133. | | 
A perſon taken in withernam upon a homine replegiando, 
upon pleading non cepit, may be bailed. 2 Salk. 582. 
One taken in execution is not bailable by law, unleſs an 
audita querela be brought, (Hi. 21 Car. B. R.) for bail 
is put in to ſecure the plaintiff, that the defendant ſhall 
perform the judgment of the court; aud now the law hath 
determined that matter; and what remains now is only 
for the defendant to perform the judgment, and for the 
not performing it he lies in execution. Lil, P, R. 172. 
When the a#on is only for damages, there the party is 
not held to bail, _ in mayhem, or ſome notorious battery; 
and the reaſon is, there 1s no certain ſum for which the 
caution can be aſcertained ; but in mayhem, and where 


| Rep. of Pratt. in C, B. 34. 


the plaintiff proceeded againſt the defendant as a Priſoner 


proceſs, and ſhall notarreft hisperſon and thatin all cafes 
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by the injury it is apparent that the damage will excorg 
the ſum of 10/, there the judge may by ſpecial writ lol 
to bail. Gilb. F.C. B. 30. 


On a bottcmry bond for payment ef money inter alj, the | 
court inclined to think the defendant {hould give bai 


The defendant had been arreſted and held to {y 


py 4 
bail, and afterwards render'd in diſcharge of his bai] = 


» and 
and recovered judgment. In action of debt brouyht yy, 
that judgment, and the former bail being vacated by ths 
render, the court held that the plaintiff might well hg1g 
the defendant to bail in this action, he not now h 
bail in the firſt ation. Rep. of Prat. in C, B. "7, 

Motion in the treaſury for bail in an a&@im for meſue 
profits, after a recovery in ejetlment, upon the Wk of the 
plaintiff's affidavit, that the meſne profits amounted t 
89/7. bail was order'd for 8o/. this is a cauſe of aGion 
which 1s bazlable or net, at the diſcretion of the court yr 

judge. Barnes's Notes in C. B. 87. 

If in an homine replegiando an elongatus is returned, ang 
the defendant taken upon a withernam, though this is ng 
execution, yet the defendant ſhall not be bailed, unleſs he 
will confeſs the taking and having the party in cuſtody, 
Raym. 475. See 3 Med. 121. 1 Sid. 210. 

But if in an action for a falſe return of. an elngaty; 
againſt the ſheriff, it is found for the plaintiff, he may be 
bailed. Raym. 475. | 

The old rule in the compleat attorney is, that if the de. 
fendant be arreſted by meſne proceſs, as capzas, alias or 
plurtes, and the plaintiff holdeth him not ſufficient to an- 
{wer to debt or damages contained in the writ, the ſame 
amounting to 20/, or upwards; that in this caſe the 
plaintiff, upon the return of the writ, by entring a ze 
recipiatur with philacer, out of whoſe office the cajia; 
did ifſue, may have ſpecial bail to be put in to his aCtior, 
which the defendant muſt put in before fome judge of the 
court where the cauſe depends, who will accept of ſuch 
bail as the validity or weight of the cauſe doth require, 
or in his diſcretion ſhall be thought fit. 1 New Abr. 280, 
Comp. Attor. printed in 1667. 

This was the rule that both the courts of King's 
Bench and Common Pleas went by, but was afterwards 
ſunk to 10/. which has been long the ſtanding rule of 
the courts. 1 New Abr. 209. oe | 

And now by the 12 Gee. 1. cap. 39. It is enacted, that 
where the cauſe of aftion ſhall not amgunt to the ſumot 

Io]. in a ſuperior court, or 40s. in an inferior court, the 
plaintiff ſhall only ſerve the defendant with a copy of the 


aving 


where the plaintiff's cauſe of action ſhall amount to the 
above ſum or upwards, affidavit ſhall be made and filed 
of fuch cauſe of a&tion, and the ſum or ſums ſpecihed in 
ſuch affidavit ſhall be indorſed on the back of ſuch writ 
or proceſs; for which ſum or ſums ſo endorſed, the ſhe- 
riff, or other officer, ſhall take bail, and for no more, 

In an attachment of privilege, which is a cap1as 1n the 
firſt proceſs, the defendant is held to bail for any ſum 
though never ſo ſmall ; for this being a capias in the fit 
proceſs, without ſummons, does not ariſe from a ſuſp!- 
cion of a nihil returned, but ariſes from a debt due tothe 
officers of the court, by the as of the court; and there- 
fore another officer ought not to appear without ſeeing 
a ſecurity given for ſuch debt. 1 S:4. 63. | 

In an action brought upon the ſtatute 13 Fiz, of frau- 
dulent conveyances, a rule was ſhewn by the juſtices 

that it was the practice in B. R. that in all actions 
brought zpon penal Aatutes the defendant ſha}l only put 
in common bail. Yel. 53. 

After judgment for the plaintiff it was aſſigned for #- 
ror, that no bail was entered for the defendant. It wi 
ſhewn to the court, that the attorney was dead, but has 
been paid his fees for entring it, and that this appeared by 
his own book; and the plaintiff prayed that the ba 
might be entered, and fo it was by order of the court N this 
caſe, and between other parties. Ro. Rep. 372- 

In treſpaſs againſt A. and B. verdif? was for the defene 
dants, It was moved in arreſt, for that no bal was 


tered for B. for every defendant is ſuppoſed to be if 
cuſti9i0 
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mareſchalli ; and in this caſe the venire factas was | 
he iſſue between the plaintiff and the defendants, 


no party in court, therefore he cannot 
ment, and it appearing that there was no fraud 


cuff adia 


to try t 


| have judg 


| his privilege as 

(earch no precedent could be found where ſuch pretended 
| privilege had prevailed. 3 Bul/t. 316, 317. 

If, where ſpecial bail is required, the plaintiff's attorney 
| oth (before any bail put in) deliver a declaration to the 
| fondant's attorney, unleſs it be only to ſhew ſuch a cauſe 
| of ation as requires bail, he ſhall not afterwards compel 
the defendant to put in good bail, but common bail ſhall 
| ferve. Lil. P. R. 86. | 
| After the roll is marked to have ſpecial bail, common 
E bail ought not to be filed ; but if the roll be not marked 
for ſpecial bail, nor the cauſe of ation expreſſed in the 
1 writ, coOMMon bail may be entered : (Hil. 22 Car. B. 

R.) for nothing appears to the court that ſpecial' was 
required, and then common bail is to be filed of courſe. 
Lil, P. Re 174- | | | 

In caſe againſt baron and feme, the feme appeared, but 
the baran would not; and bail being inſiſted upon, it was 
prayed, that ſhe might be delivered on common bail ; 
but Glyn, Ch. J. ſaid, that if there be cauſe to have ſpe- 
cial bail, ſhe muſt lie in priſon till the huſband appears, 
and puts in bail for her ; for ſhe cannot put in bail for 
herſelf, ſhe being covert baron. Sty. 4.75. 

An executor of an executor brought debt upon bond for 
2000]. and upon motion, that the plaintiff might ac- 
cept common bai], becauſe the bond was only for per- 
formance of covenants, the court ordered that bail ſhould 
b2 accepted according to the breach aſſigned, and not ac- 
cording to the penalty, It was held in this caſe, that 
where execntors are defendants they need not find ſpecial 
bail becauſe in auter droit, Sid, OJ, 

In ſcand. magnatum, the court upon motion ordered 
ſpecial bail to be given. Raym. 74. EE. 

\ The defendant hi; ped goods at Braſil, without paying the 
cuſtoms, but promiſed to pay them at Liſbon, but came to Lon- 
don direfly without touching at Liſbon, and offering to 
ſell the goods here, the Portugal ambaſſador complained to 
the privy council, and he till refuſing to pay them, they 
committed him ; and being brought by a habeas corpus, 
he moved to be bailed, but it was oppoſed, becauſe it 
| might cauſe a breach between the two crowns; but the 
court inclined that he ſhould be bailed, and if the matter 
could be proved, he might be indicted, but they prayed 
time to inſpect the return before the filing it, and there- 
fore he was remanded. 87d. 143. - - 

Caſe for affirming that he was of full age, and by 
that means had borrowed large ſums on mortgages, when 
in fafio he was under age; it was moved, that he might 
put in ſpecial bail, but denied ; for ſpecial bail ſhall ot 
be given by virtue of the /latute of 13 Car. 2. cap. 2. but 
where it was required to be given by the rules of the court, 
and the ac-etzam will not compel ſpecial bail, unleſs the 
cauſe expreſsly appears to be for real value, as debt, 
trover, &c, but where ſpecial damages may ariſe as in this 

_ Caſe or other caſes, by reaſon of a ſpecial declaration, 
ſpecial bail ſhall not be required. $8:d. 183. | 

On motion to have a ſpecial latitat, viz. with an ac- 
et:am, where the party intended to declare in treſpaſs on- 
ly, and this was upon a ſurmiſe that there was a great 
maybem, the court ſaid, that upon affidavit thereof they 


would make one with an ac-etiam, and ſo there ſhall be | 


ſpecial bail. . Sig, 276. 

In an ation por @ replevin bond, common bail ſhall 
be filed. 1 Salk. 99. ; 

Action againſt maſter of a ſhip for imbeziling goods he 
had on bene: and 4 "wa <2 ſpecial bail ; but if it 
_ ere for negligent keeping, common bail would have 
done ; per Holt, 12. Med. 2 Sls 


Vor. I. 


| held to ſpecial bail. 


: Ws 

Defendant ſhewed the compoſition af, and that the 
plaintiffs debt, according to the compoſition he had 
made with the reſt of his creditors, was under 101. and 
that the plaintiff would be bound, though a non ſubſcri- 
ber ; yet the defendant was held to ſpecial bail, becauſe 
non confiat that the plaintiff will be bound, for he may 
deny the abſconding, &c. ſo that this would be to deter- 
mine the merits of the cauſe, viz. that he was bound b 
the compoſition ; aliter, if the plaintiff had ſubſcribed, 


or had been ſummoned before a judge, and the matter had 


received a determination. 1 Salk. gg. 

Where the aQtion is only for damages, there regularly 
the party 1s not to be held to ſpecial bail ; for there is 
no certain ſum for which bail can be aſcertained. x New 
Abr. 209. 

But in aQions of aſſault and battery, ſcandalum magna- 
zum, and for other perſonal wrongs, in which it is appa- 
rent the damages will exceed the ſum of 101. the court, 
or any judge of the court, may and do, on good cauſe 
ſhewn, give leave to the plaintiff to ſue out a writ with 
the clauſe of ac-etiam billz, to hold the defendant to 
ſpecial bail. 1 S:4. 307. 1 Roll. Abr. 335. 1 Lev. 39. 
1 Brownl. go. 1 Sid. 183. Raym. 74. | 

So upon an affidavit of a great mayhem, and that he 


| intended to declare in zreſþaſs, the court ordered a ſpecial 


latitat, with an ac-etiam, and that fo there ſhould be ſpe- 
cial bail. 1 $74. 276. | 

- In debt upon a bond, for perfarmance of covenants, 
the court will order bail according to the breaches aſgn- 
ed. 1 $:4. 63. | | 

In an action of debt on a bond, though the defendant 
ſays it was by dureſs, or on an uſurious contra, yet 
there ſhall be ſpecial bail; for the merits of the cauſe 
ſhall not be determined on motion ; neither will the 
court put a ſlur upon the plaintiff's cauſe, which ought 
to come down fairly to trial, without prejudice. 1 Salt. 
IOO. | 2 | 

So in an action for money won at play, if the con- 
traCt be lawful, as being under 100). the defendant muſt 
put in ſpecial bail. 1 Salk. 100. | E- 

On a penal ſtatute the defendant is not held to bail, 
becauſe the penalty on a ſtatute is in the nature of a fine 
or amercement ſet on the party, for an offence committed, 
and therefore no perſon ought to ſuffer any inconvenience 
by reaſon of ſuch law, till he ts convicted of the offence. 
Yel. 53. 2 Brownl. 293. SEE 

An heir, executor or adminſtrator, ſhall not be held 
to ſpecial bail ; for the demand is not on the perſons, 
but on the aſſets of the deceaſed; and it would be un- 
reaſonable to ſubject their perſons. to an execution for 
the debt of another. 2 Brownl. 293. 3 Bul/l, 316. 

| Soif there be a judgment againſt an executor for the 
debt de bonis te/tatoris, and for the damages only de bonis 
proprits; he may bring error, and have a ſuperſedeas, 
without giving ſureties according to 3 Jac. 1.c. 8. for 
though the words of the ſtatute are general, yet it muſt 
be intended where judgment is againſt the defendant 
himſelf, upon his own bond, or where the judgment is 
general againſt the executors; for it would be unreaſo- 
nable they ſhould find ſureties to pay the whole out of 
their own eſtate. Cro. Zac. 352. Cro. Car. 39. Lit. Rep. 
23 J+ | | | 
: Neither is an executor, adminiftrator or heir, upon 
the removal of a cauſe out of an inferior court, obliged 
to put in bail. 2 Lev. 204. 1 $14. 418, 1 Lev. 945. 
268. 2 Fones 82. 1 Salk. 98. S. P. cont. Lit. Rep. 
81... 

But if there be a devaſiavit ſuggeſted, which can only 
be on an action of debt on a judgment, they muſt find 
ſpecial bail. x Lev. 145. 1 6:4. 63. 1 Salk. g8. 

An attorney, or other officer, whoſe attendance is re- 
quired in the court to which he belongs, ſhall not be 
1 Med. 19, 

If baron and feme are ſued, the huſband muſt put in 
bail for both, but if the huſband does not appear upon 
the arreſt, the wife muſt file common bail before ſhe can 
be diſcharged ; for otherwiſe the plaintiff could not pro- 
ceed to obtain judgment. Goldſb. 127. Cro. liz, 370. 

Sf | T'0s 
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Cre. Face 445. Style 475. 1 Med. 8. 6 Mod. 17, 
' "2O%Ys | 
; n an aQion for money won at play, Gould and Turton 
were for denying ſpecial bail, for ſince the plaintiff play- 
ed upon a trick they would not help his ſecurity ; bu 
_ per Hit, the practice has been otherwiſe, and the con- 
tract if under 1001. is lawful, and the plaintiff ventured 
his money againſt it, and to ſay they were not to better 
his ſecurity, would as well prove there ſhould be no bail 
in an indebitatus aſſumpſit, &c. 1 Salk. 100. 

One ſummoned before a judge, to ſhew cauſe why com- 
mon bail ſhould not be taken, did not come, whereupon a 
day was given him for to come, or elſe that common 
bail ſhould be filed ; he comes before the day, and conſents 
to common bail, which was accordingly filed ; and at the 
day came to make cath of a debt above 10. but per cur. 


he ought not to be received, bail being regularly filed. 


12 17d. 324. | . | mo 

It was moved tc have leave for the charging of 7. be- 
ing a priſoner in Newgate, with a ſcandalum magnatum 
and ac-etiam bille of 1001. in order. to hold him to ſpe- 
cial bail, for ſaying the D. of S, was a cheat, and has 
cheated the king and the army ; Holt ſaid, this being a 
poor man, to charge him thus will be a perpetual impri- 
ſonment to him, and ſpecial bail has been often deman- 
ded in theſe actions, yet it has been frequently denied; 
but he was ordered to find two that would ſwear them- 


ſelves worth 251. each, and himſelf to be bound in 100/. | 


12 Md. 420. | 

It has been held once, that if the plaintiff} had been 
' non-proſſed in a former ation, that it he began again 
he ſhould have but common bail; but this has not been 
abided by; per cur. 12 Md. gol. 

If upon examination before a judge one do not make out 
a good cauſe of ation, common bail ſhall be ordered ; per 
Hilt, Ch. F. 12 Med. 526. 

If one has ſeveral cauſes of a#tion, each whereof is too 
ſmall for ſpecial bail, he cannot join them to inforce ſpe- 
_ cial bail; per cur', 12 Med. 527. Per Holt, Ch. 7. 
when, upon conteſt about common or ſpecial bail, it 
does appear that the plaintiff has miſconcetved his aetion, 
and that if any action lies it is of another ſort, there 
common bail ought to be accepted. 12 M4. 579. 

Where the plaintiff was nonſuit for want of a decla- 
ration, and afterwards brought another actin for the fame 
cauſe, Holt, Ch. F. ſaid, he had known it held by the 
court, that he ſhould have but common bail to the ſaid 
ation. Ld, Raym. Rep. 079. 

In an ain of covenant brought by the patentee of 
Drury-Laneplayhouſe againſt defendant, fornot perform- 
ing dances upon the ſtage according to articles, whereby 
plaintiff ſwore himſelf damnified 1001. Defendant moved 
in the treaſury for a common appearance, but did not 
obtain a rule, the plaintiff having ſworn to a certain 
damage. Barnes's Notes in C. B. 57. 


Aion was brought #pon a leaſe dated in 1127, for two 


years rent due ſince the year 1733, when defendant became a 
bankrupt, Defendant moved for a common appearance, 


and produced his certificate allowed, confirmed, and in- 


rolled, Upon hearing counſel on both fides, neither 
the poſſeſſion, nor the legal intereſt of the eſtate being 
in the defendant, a common appearance was ordered to 
be accepted. Barnes's Notes in C. B, 60. | 

In an ation of debt upon bond atteſted by one witneſs on« 
ly, plaintiff had been nonſuited on non eſt fatum pleaded, 
the witneſs not making ſufficient proof of the execution 
of the bond. Plaintiff brought a new action on the ſame 
bond. Defendant moved for a common appearance, 
and obtained a rule to ſhew cauſe, which was diſcharged 
on hearing counſel on both fides. Note; defendant did 
not in his affidavit deny the execution of the bond. Barnes's 
Notes in C. B. 68. 

Plaintiff made affidavit, that the defendant had ſeized 
end detained his ſhip to his dagtege, and a capras ad re- 
[pondendum was thereon indorſed for bail without a judge's 
order. Rule for common appearance and /uperſedeas was 
made abſolute; for the damages in this caſe are uncertain, 
and the plaintiff was not intitled to bail without a judge's 
order ; in debt afſumpyit, trover, bail is of courſe ; but in 


2 
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treſpaſs and detinue,' at diſcretion ; for words, no bai] 


leſs flander of title. Barnes's Notes inC, B. 78, 79 hes 


An action was brought for a malicious j 
forgery. Upon an affidavit the plaintiff hid Fed fo 
Judge's order. for holding defendant to bai] for *s 
The defendant being arreſted and held to bail necendier 
ly, applied to the judge who made the order the ; Mg 
not being fully ſztisfied, direRed the defendant Wag he 
to the court; whereupon he moved to be diſcharge)? 
entring a common appearance, and by affidavits lie 5 
that the plaintiff was acquitted on a flaw in iþ; Fi 
ment, and not on the merits. Per cur”. Let the plai wy 
ſhew cauſe why a common appearance ſhould Pry 
taken. Rep. of Pract. in C. B. 148. ; 

_ Aon was brought for gol. penalty given by 
liament for defendant's raiſes pe ror 00 
ng duly admitted, wherein the defendant was held : 
bail. Rule to ſhew cauſe why common appearance fe 
ſuperſedeas was ng abſolute. This is for a ng 
amercement, and is in the , 
roxoraray eo nature of a qu! tam, Barns, 

Upon the removal of a cauſe by habeas corpus out gf 
any inferior court into the courts above, though the ſum 
be under I0/, the party muſt file ſpecial bail; fo thx 
the plaintiffmay not bein a worſe condition than he was 
in the court below ; and the reaſon hereof is, that thoſe 
inferior juriſdictions being confined, they cannot follow 
the wor EO _ Son juriſdiction ; and therefore it 
15 requitite that they ſhould be bai live within thei 
NOTE * e bail wholive within their 

If a cauſe be removed by habeas corpus out of the 
Marſhalſea, or any other inferior court, and the bil 
there ofter to be bail to the aRion in the court abore, the 
plaintiff is compellable to take them, becauſe he might 
but did not, except to them below. 1 Salk. Wks: 

But it is otherwiſe where a cauſe comes out of Ln- 
don, for the ſufficiency of the bail there is at the peril of 
the clerk, and he is reſponſible to the plaintiff; ſo that 


| the plaintiff had not the liberty of excepting againſt 


them, and the clerk is not reſponſible for their deficiency 
in the court above, tho* he was in London. 1 Salk. g7. 
If a cauſe is removed out of an inferior court by þa- 


 beas corpus, and new bail found, and after in the fame 


term it is remanded by precedends, the old bail ſhall 
ſtand ; for when a cauſe is remanded the ſame term in 
which it was removed, no record is made thereof, Cr, 
Tac. 263. | | 

Otherwiſe where it is remanded in another term, Cr0, 
Fac. 263. 

_ But where a replevin by plaint was ſued in the ſhe- 
riff's court of London, and pledges there found de retorn 
habend" fi, &c. and this plaint was removed according 
to their cuſtom into the mayor's court, and after into the 
King's Bench by certiorari; and there oyer of the certis= 
rari being demanded, the party declared in B. R. and 
upon this a return awarded ; and upon an elongat' return- 
ed a ſcive facias went againſt the pledges in the ſheriff's 
court of London : the queſtion was, whether this caſe 
being removed by certiorari, the pledges in the inferior 
court were diſcharged ; and it was held that they were 
not. Skin. 244. _ | | 

Ifa man arreſted in a franchiſe ſues writ of privilegt, 
and removes the body and the cauſe, and after does nat cent 
to prove his cauſe of privilege, the plaintiff in the fran- 
chiſe may have procedendo, and therefore it ſeems that 
there the fir/t ſureties remain ; contra if he had been dife 
miſſed by allowance of the privilege, for then his furetics 
are diſcharged ; but it ſecms, that when they remove the 
body and the cauſe, they do not remove any ſuretics, 
but then there is not any record againſt them, 2nd then 


' it ſeems, that the privilege being allowed the ſuretics ar® 


diſcharged ; contra where the privilege is not allowed; 
for then the priſoner and the cauſe was always remain- 
ing with thoſe of the ſranchiſe. Br. Precedendo, pl. 13 

cites 31 Hl. 8, | | 
Where a cauſe is removed by habeas corpus, it is the 
courſe of C, B. to take recognizance of bail before an attin 
brought; and the court ſaid, they ought to take notice 
of the courſe of C, B, Cro, Fac. 98, | 
Pai 


5 AI 
Bail was given in an inferior court,/and upon a habeas 
corpus brought, Popham Ch. J. took bail; afterwards a 
pacedendo was awarded, and judgment againſl the prin- 
cifal in the inferior court, which was affirmed on a writ 
if errar 3 and upon a ſa fa. againſt| the bail below, it 
was adjudged, that they were diſcharged, alths* the bail 
taken by the Ch. F. was not filed, for that could not be 
(ill the term 3 but it was agreed by all, that zf the proce- 
dendo had not been delivered to the ſheriff} before the taking 
of the bail by Popham, 1t would have been a ſuperſedeas 
the firſt writ, and the bail in the inferior court muſt 
have jloed. Yelv. I20, ; hs 
Sci. fa. againſt the defendant, being bail in an inferior 
-mrt, whz pleaded, that after the firſt aEtion brought and 
bail put in, the cauſe was removed by hab. corp. into B. R. 
and bail put 19 there and accepted, and afterwards the 
cauſe was remanded by procedendo, and then judgment 
was given againſt the principal; all the court held the 
bail in this caſe charged, for when the record is remanded 
by procedendo, it is as if it never had been removed, but 
ifit be removed, and bail filed in this court, and after- 
wards in anther term it 1s remanded, there it is otherwiſe, 
for there the court is polkcfied of the cauſe. Cro. Fac. 


63... | 
: Þ all caſes but that of devaſtavit, where bail 1s found 
below in an inferior court, and the caule 1s removed by 
hab. corp. ſpecial bail ſhall be found here, zho' the cauſe of 
aftien be of a leſs ſum than ſpecial bail by the courſe of 
the court ought to be found for; per cur'. Lev. 268. 

{f an habeas corpus be returned into any of the courts 
above, tho' the ſum be under 10/7. they will hold him to 
bail, that ſo the plaintiff may not be in a worſe condition 
than he was below, where the defendant was held to bail. 
Gilb. Hift, C. B. 31. | | 

Debt for 99s. upon a plaint in an inferior court, and 
bail put in; afterwards the cauſe was removed by habeas 
corpus into B. R, and there the plaintiff declared as in 
debt p07 a bond for 61, The queſtion was, whether the 
bail put in here upon a habeas corpus ſhould be liable ; 
and adjudged that they ſhould not, for it was another 
cauſe of action than that to which they were bail. 3 
Salk. 5 5. - | 

If a man is arreſted in an inferior juriſdiction, bail 
out of the inferior juriſdif19m will not do, becauſe their 
proceſs cannot reach ſuch bail ; per Holt Ch. J. 12 M74. 
643 | | 
The defendant condemned a ſhip for want of being regi/tred 
in England, and plaintiff brought trover and converſion 7 
Lindin, which was removed by habeas corpus. Holt Ch. ). 
ſaid, that tho” it was upon a habeas corpus, they might 
inquire into the cauſe of aCtion, and if they ſaw occaſion, 
order ſpecial bail; for otherwiſe the inferior court might 
be made uſe of to oppreſs people, by laying great actions 
upon them there ; and here if the defendant has aCted as 
Judge, and the matter was within h1s cognizance, his fen- 
tence, whether right or wrong, binds till it be reverſed ; 
and if it were in the admiralty of France it would be ſo, 
and the only remedy in ſuch caſe is to appeal. 7 Med. g. 

By the ſtat. 3 Fac. 1, cap. 8, it is enacted, ** That 

no execution ſhall be ſtayed or delayed, upon or by any 
writ of error, or ſuper/edeas thereupon, to be ſued for the 
reverſing of any judgment given, or to be given, in any 
action or bill of debt, upon any fingle bond for debt, or 
upon any obligation with condition for the payment of 
money only, or upon any action or bill of debt for rent, 
or upon any contract ſued in any of the courts of 1/2/- 
miſter, counties palatine, or great ſeſſions in J/ales ; un- 
les ſuch perſon or perſons in whoſe name or names ſuch 
writ ſhall be brought, with two ſufficient ſureties, ſuch 
as the court (wherein ſuch judgment is or ſhall be given) 
ſhall allow of, ſhall firſt before ſuch ſtay made, or ſuper- 
ſedeas awarded, be bound unto the party for whom any 
ſuch judgment is or ſhall be given by recognizance, to be 
acknowledged in the ſame court, in double the ſum ad- 
Judged to be recovered by the ſaid former judgment, topro- 
lecute the writ of error with effe&; and alſo to ſatisfy and 
Pay (if the ſaid judgment be affirmed) all and fingular the 
Gbts, damages and coſts adjudged, or to be adjudged up- 


DAI. 
on the former judgment; and all cofts and damagnes 
. 3 to b 
alſo awarded for the ſame delaying of icecutiog” TY 


If A. becomes bai] for B. in an inferior court, and 
there judgment is given for B, and thereupon the plaintiff 


brings a writ of error, and that judgment is reverſed, and 


judgment given for the plaintiff againſt B. the bail is 
liable; for when the firſt judgment is reverſed, it is as if 
that judgment had never been, and as if at the firſt the 
principal had been condemned in the inferior court, Cys. 


Fac. 94. 


If error be affign'd in matter of law, then the uſe is to 
take bail of the party ; but if the error be upon matter 
in fa, then the uſe is not to take bail before the matter 
in fact be tried; ſaid by Coke Ch. J. to be a rule ob- 
ſerved in taking bail upon a writ of error brought, 3 
Bul/t, 62. 

If an executor brings a writ of error, he ſhall not find 
bail, within the ſtatute 3 Jac. 1. cap. 8. to anſwer the 
principal debt ; but he /hall find bail to anſwer the double 
cofts upon the flatute 13 Car. 2. cap. 2. if *tis found- 
m_—_ him ; ſo held in the cauſe mentioned by Twiſden, 

id. 183, : 

IL. was indited and convicted of deer-flealing, &c. at 

the ſeſſions, and brought error in B. R. it was moved to 


bail him till the error determined, but denied ; for per 


cur”, tho? the plaintiff in audita querela may be bailed, 
yet one 7x execution Who brings a writ of error ſhall not. 
$:4 286. | 

Perſons in execution for a fine to the King brought hab. 
corp. and a writ of error, and afſigned errors, and pray'd 
to be bail'd, but the court would not; but it was ſaid to 
be uſual in. the Crown office to bail in ſuch caſes. Sid. 
320. 

Upon a writ of error brought in B. R. to reverſe an 
outlawry in this court, the queſtion was, if bail ought to 
be put in before the allowance of it by the ſtatute of gx 
Eliz, cap. 3. and it was reſolved, that in all writs of 
error it ought, and ſo the words muſt be intended, or 
otherwiſe that part of the ſtatute will be of no effect, if 
it ſhould be extended only to caſes where the error is for 
want of proclamation ; for it doth not appear at the time 
of the allowance of the writ of error, what errors the 
party will affign, Freem. Rep. 162. . 

Debt on bond. The condition was for payment of money 
and performance of covenants ; judgment thereupon, on 
which error was brought ; and it was ruled, that it is 
not within the ſtatute 3 Fac. cap. 8. which requires bail 
to be put 1n, in caſe of debt or contract. Comb. 105, 

One in execution upon a judgment for uſury, brought a 


writ of error in B. R. and moved to be bailed, but it was 
denied, tho? there was no apparent error in the record, 


and tho” it was formerly the practice to bail in ſuch caſe; 
for per curiam, we ought not to enlarge a priſoner in 
execution ; but it is otherwiſe upon an aud:ta guerela, 
per Holt. Ch. J. 3 Salk. 58. | 

If A. brings a writ of error upon a judgment obtained 
againſt him, according to the 3 Fac. 1. B. enters into a 
recognizance conditioned that A. ſhall proſecute his 
writ of error with effe&, and if judgment ſhall be af- 
firmed, that he ſhall pay. the condemnation, &c. and 
after the judgment is affirmed, B. cannot render . the 
principal; for this manucaption is not to render the body, 
but to pay the debt. Cro. Fac. 402. | 


If judgment be affirmed upon a writ of error 1n the 


Exchequer-Chamber, no execution ſhall go againſt the 
bail in the original action for the coſt occaſtone dilationts 
executionis, and the party might have compelled the de- 
fendant in error to put in bail, purſuant to the ſtatute 
3 Fac. 1. 1 Rl.) Abr. 335. Cro. Jac. 630. Noy 18. 

In debt on a bond in C. B. and judgment for the 
plaintiff, error was brought in B. R. and bai] put in ac- 
cording to the ſtatute, and judgment affirmed thereupon z 
error was brought in parliament, and the clerk of the 
errors refuſed to allow the writ, unleſs the party would 
give a new recognizance. It was objeCted, that It was 
required by 3 Fac. 1. but per cur”, The firſt recognizance 
does not include payment of coſts to be aſſeſſed in the 
houſe of Lords, and theſe coſts ought to be paid, and 


therefore 
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5 A 1 


therefore a new recognizance ought to be given within 


the intent of the ſtatute; and it is not the buſineſs of 


this court, to examine whether bail was put in upon the. 


firſt writ; for the want of that does not hinder the 


proceſs of the writ of error, but only makes it no ſuper- | 


ſedeas. 1 Salt. 97. 


If there is a judgment in B. R. and the defendant is 


taken in execution, and after brings error in the Exche- 
quer-chamber, and the record 1s removed, he cannot be 
bailed in B. R. becauſe there is no record there ; nor 
can he be bailed in the Exchequer-chamber, for they 
have authority only to affirm or reverſe the judgment. 
Cro. Fac. 108. Cro. E. 731. 

Upon a writ of error 1n Jreland, the record being re- 
moved in B. R. the court rook bail here, and ſent directi- 
ons to have the defendant ſet at liberty there. Palm. 286. 

In debt upon a bail-bond in C. B. judgment was 
given for the plaintiff, and error brought in B. KR. and 
bail put in according to the ſtatute, and judgment af- 
firmed, and thereupon error was brought in pariiament ; it 
was inſiſted, that bail in this caſe was not requirable by 
the ſtatute 3 Fac. 1. but per cur, The firſt recognizance 
does not include payment of coſts to be aſſefſed in the 
houſe of lords, and therefore a new recognizance ought 
to be given within the intent of the ſtatute. 1 Salk. 97. 

Note; by the Aatute 3 Fac. 1. cap. 8. when a writ of 
error is brought on a judgment had upon a bond to pay money 
(only) there ſpecial bail ought to be given; and after a 
year a ſcire facias ought to precede the /evari, or fiert 

facias. 11 Med. 2. | | 

| In error brought on a judgment 2x caſe on a bottomree 
bond, it was moved that the plaintiff in error might put 
in ſpecial bail ; Holt Ch. J. ſaid, this is not a bond only 
for the payment of money, for if hedoes not go the voyage, 
he forfeits the penalty; for his going the voyage, return, 
and payment of the money, are all conditions; and in- 


_ clined, that it did not require ſpecial bail ; ſed adjornatur, 
11 475d. 260. | 


Sheriff brought debt upon bond, and judgment was had 
by nil dicit without oyer of the condition, and a writ of error 
was brought upon the judgment, and a ſuperſedeas taken 
out; it was moved to ſet aſide the ſuperſedeas, becauſe 
the plaintiff in error had not put in bail, according to 


\ 3 Fac. 1. cap. 8. on the other fide it was faid, that the 


bond was for appearance, and ſo out of the ſaid ſtatute ; 
to which it was anſwered, that it appeared upon record to 
be an obligation for payment of money, and that the court 
muſt confine themſelves to the record, and judge upon 
that only ; bur per zot. cur. it was held that they ought 


to examine into it by affidavit, for otherwiſe the plaintiff 


in error would be obliged to put in bail contrary to the 
intent of the ſtatute, becauſe the declaration was only 
upon the penalty, without mention of the condition. 
3 Vin. 463. cites MS. Rep. 

A. gave bond to B. conditioned that C. ſhould pay B. 


20l. C. gave bond to A. reating the bond given by A. to 


B. and then follows this condition, viz. that if the money 


be paid by C. according to the condition of the ſaid bond ' 
(given by A.) then this obligation to be void, otherwiſe, &c. 


A. brought an ation on the laſt bond, and had judgment, 


whereupon C. brings a writ of error. The queſtion was, 


whether ſpecial bail was to be put in by the plaintifF'in 


error by the ſtatute of 3 Fac. 1. cap. 8. Per Parker 


Ch. J. this bond ſtands only as a ſecurity for damages, 
and may be diſcharged without one penny to the plaintiff, 
and there is no difference between this bond and a bond to 
ſave harmleſs, and therefore out of the meaning of the 
at; and Prat J. thought this caſe, tho” poſſibly within 
the words of this act, yet is out of the meaning of it, 


which is plainly this, v:z. that where a recovery does ne- | 


cefſarily import a debt due, there this act takes place; 
but not where a recovery may or may not import a debt 
due, and the reaſon is, that delay in the latter caſe is not 
eſteemed ſo prejudicial as in thg former ; /ed adjornatur, 
11 170d. 281. | | 
The filing of common bail is neceſſary, that it may 
appear that the court had conuſance of the cauſe, 1 


' New Abr. 213. 


I 


for pleading have been given; for that the default of the 


ſhall appear for any defendant in any action, in which 


| writing to the plaintiff or his attorney, and of the names 


his own expedition ; but after 20 days then it becomes 


A 1 
If a priſoner be diſcharged for want of beins 4... 
againſt within two 6684 Gr upon PS eps 
plaintiff, or f he ſurrender himſelf in diſcharge & 1 
bail, and 15 not charged within two terms; in all hh 
caſes he muſt file common bail, that it may appear on 
acts of the court, that he was actually in court Hs 
diſcharged, See 1 Salk. 98, 99. "FM 

By the rules of B. R. no attorney ſhall be competic4 
to appear or file common bail for any defendant hy 
ſuch attorney hath by a note in writing under his h nd 
undertaken ſo to do, and ſuch note produced þ po 
plaintiff's attorney ; but if any attorney hath nora . 
warrant to appear for the defendant (which warrant be 
in no wiſe revoked) or hath ſubſcribed the ſame and to 
not cauſe bail to be filed accordingly, ſuch attorney at 
be compelled to file common bail of the proper term 
and take a declaration and plead to the ſame, or in default 
of pleading, judgment may be entered by default, if rules 


defendant or his attorney ſhall not tend to the plains: 

oh 09g Cro. Fac. 620: ON TIT 
n an action upon a replevin bond, com1 

be filed. I Salk. 99. : nw. 

A judgment in ejement againſt the caſual ejeRor is 

erroneous, unleſs a /at:tat was ſued out, and common bail 

hiled for him. 2 Show. 249. 


3- Of putting in bail. 
By the printed rules of the courts, every attorney who 


ſpecial bail is not required, ſhall duly file common bail 
for ſuch defendant, of the term of which he appears, and 
g1ve notice thereof to the plaintiff or his attorney; and 
that where ſpecial bail is required and put in de bene eſſ, 
before any judge or commiſſioner on a cept corpus, the de- 
fendant's attorney ſhall forthwith give notice thereof in 


of ſuch bail, with their additions and places of habitation; 
and if no exception be taken to ſuch bail, and entred in 
the judge's book within twenty days after ſuch notice 
then upon oath thereof made, for which no fee is to be 
taken, ſuch bail ſhall be filed; and if ſpecial bail ſhall 
be put in before any judge de bene eſſe, on any writ of 
habeas corpus or certiorari, and no rule for better bail, or 
exception taken, or entred in the judge's book, againſt 
the bail ſo put in, within 28 days after putting in ſuch 
bail ; that then ſuch bail ſhall be filed by the defendant's 
attorney after the end of the ſaid 28 days, 1 Salk. g8. 
6 Med. 24, 25. 

_ It is ſaid, that after exception to bail, there is no ſet 
time to juſtify or exchange them for better, but it mult 
be in convenient time. 6 12d. 24, 25, 

If the plaintiff accepts the bail, he may take away 
the bail-piece from the judge's chamber, and file it for 


abſolute, and.the defendant takes it away and files it. 
Comb. 263. | : | | 

An infant being in execution upon a condemnation in 
debt brought a writ of error ; his father and his brother 
were his bail; it was the opinion of the juſtices, that 
they two only ſhould enter into the recognizance, that the 
infant. ſhall appear, and that if the judgment be affirmed, 
that they ſhauld pay. the money, and not that they ſhall render 
the body of the infant again to priſon ; for that when once 
he is diſcharged of the execution, he ſhall never be in 
execution again. 3 Lev. 113. : 

One in execution for debt on a judgment in C. B. brought 
a writ of error in B, R. and prayed to be bailed; all the 
court held, that if there be any error apparent he ſhall be 
bailed, and the rus ſhall be bound to anſiver the debt 
if the judgment be affirmed, and not to deliver the body nt 
execution, and the clerks ſaid that all the precedents ft 
the court are ſo: and Gawdy ſaid, that in the4&5 
Eliz. all the precedents were altered, for before that 
time it was a doubt, but then the law was reſolved 3 
above, Dyer, 139. 


But 


8-1 I 

But where one is In execution on a fatute merchant, 

4 he ſues an audita querela, and thereupon is bailed, his 
| x {hall be bound ta render his body to be impriſoned, 
| Oh was before; per Gawady, and. this was agreed: per 
| - er 1309s 
art wo = This caſe of bailing of a priſoner, the 

\tant rule obſervable in B. R. is this, that where the 
2 -n of the ſheriff is to be at a day to come, as Ocfavis 
| "rekurl. proxime ſequent', and the priſoner 1s bailed (being 
*-i/able) before the day of the return, the bail then to be 
| hh en ought to be in a ſum of money, and not to be body for 
| hoe: the reaſon of this 1s, for that before the return, he is 
| it preſent in court ; but if the priſoner be bailed after the 
iy of the return, and when he 2s preſent mn court, the 
1/7 then to be de die in diem, and in this caſe the bail 
|, be taken body for body, becauſe the priſoner 1s preſent 
1 court; and this was agreed by the court to: be the 
conſtant rule and courſe of the court, and Man ſecon- 
dary did affirm the conſtant rule of the court to be ſo. 
a if judgment in debt, becauſethe ent ry of the 
bail was ſb pena executionis in adjudicatione executtonis, and 
{> entred for the execution only, and not for the judg- 
ment, whereas it ought to have been ſub parna condemnatio- 
1s; the court held it to be well enough, for the bail 
heins once taken, ſtands as well for the judgment as the 
execution ; and ordered it ſhould be amended, and made 
ub pena executionts Judicit, Cro. F. 272. | 

A latitat was againſt A. and B. for a conſpiracy: both 
were taken; A. put in bail to the action in Mich. term, 
and B. in Hil. term ; the plaintiff prayed, that the bail 
be taken off the file of 1Zich. term, and put upon the file 
of this Hil. term, becauſe otherwiſe it would be error; 
for there can be no proceeding upon a joint attion upon bail 
ut in in ſeveral terms by twa; quod Clench deputy-ſecon- 
dary affirmed. Lat. 183. | 

In B. R. though the bail of the defendant be taken and 
entred the laſt day of the term, and the bail be put in at 
any time the ſame term, this is well enough by the courſe 
of the King's Bench ; though in ſtrictneſs of law the de- 
fendant is anſwerable but from the bail as n cu/todia 
mareſchalli, and not before. 1 Rol. Abr. 333. Hob. 
0.8. C. 
| If in trover commenced in Hilary term, the converſion 
is alledged to be the 3d of February in the ſame term, and 
bail is filed the Jaſt day of the term, yet this is well 
enough, for the aCtion ſhall not be ſaid to be depending 
until the bail is filed. 1 Yert. 135. | 

If there be an original and capias in one county, and 
bail thereupon filed, and the plaintiff after declares in an- 
other county, and thereupon obtains judgment, by this 


variation the bail are diſcharged, and not liable to the 


damages upon this declaration. 3 Lev. 235. 

If A. arreſts B. in an action of 200), and bail is put 
in thereto, and afterwards A. delivers two declarations, 
one for 2007. and another for 5001. the bail ſhall be only 
liable for the 200/. 2 Show. 335. 


One may depoſit a ſum of money in lieu of bail if the 


court pleaſe, and they may thereupon order the plaintiff 
to wave other bail, (22 Car. B. R. and Trin. 23 Car. 
. B.R.) if the ſum depoſited be ſufficient to ſatisfy the 
plaintiff in caſe the trial paſs for him; for then the 
paintiff can ſuffer no inconveniency by it, for the court 
may order him to take the money depoſited for his ſatiſ- 
laction after ſuch trial had. Lil, P. R. 173. 

Till bail put in, the defendant is not in court to plead 
any thing, nor is the plaintiff obliged to declare againſt 
im. 3 Lev. 343: 

There was a queſtion if bail be put in one term, and 
new bail is added the next term after, if this ſhould be a 
bail as of the firſt term, or only of the term when added? 
The clerks differed, but the court was of opinion it was 
only bail of that term when the additional bail was put in ; 
for they ſaid it was not bail till compleated and accepted, 
and making the additional to be bail of the firſt term, 
might do a wrong to a third perſon, who might be a 
purchaſer after the firſt, and before the additional bail 
WAS put in; per ur. 1 Salk. 100. 


Vot.I. 


ſchool withs 


| 5:-A-..1 
The cauſe returned upon a habeas corpus was'a writ 
of excommunicato capiendo, which recited a ſignificavit of 
an excommunication of D,' a quaker, for teaching 
jo a licence ; the defendant was bailed, whilſt 
the return was under conſideration ; and the entry was 
traditur in ballium & interim curia vult adviſare, and the 
condition of the recognizance was to appear the fir/l day 
of term, and fo from day to day, and if this court ſhould ad- 


Judge the return good, then to render his body to priſon, 


1 Salk, IO. 


V. was arreſted by the name of F. V. efquire, who pre- 
tended himſelf to be Earl of RAGS and = a 
motion the queſtion was, how he ſhould put in bail ſo as 
not to eftop him; the court held, this being in a civil 
action he need not join in the bail-bond, and then there 
is nothing to eſtop him; and in a criminal action the 
court allowed the Earl of Banbury in an inditment not 
to join, but to find others who gave bail for him, by the 
name of G, K, eſquire for their a& could not conclude 
him. 1 Salk. 3. F: | 

If a writ be returnable in one term, defendant ought 
to put in bail in that term, feilicet, at any time before the 
eſſoin day of the next term, and till then it is irregular to 
proceed upon the bail-bond; but one in the mean time 
_— take an aſſignment upon it and a warrant, 6 1d, 
2.20. 

_ 4. brings a bill of A7iddleſex with an ac-etiam for gol. 
and recovers 100. and the court held, that the bail ſhould 
not be liable for more than the ac-etiam, which was the 
meaſure of his undertaking ; and per Holt Ch. Juſt. he 
is not liable at all, for his recognizance is to anſwer the 
condemnation, and fince that could not be, he is bound 
to nothing; and the c/erh, ſecondary, affirmed, that there 
was a rule of court, that where the plaintiff recovers a 
greater ſum than is laid in the ation, the bail ſhall not 
be chargeable 7» i//a atione. 1 Salk. 102. 


If a writ be taken out in the name of 4. and the 


officer takes a bail-bond to appear at the ſuit of B. and 


after there is a reddidit ſe by the ſame name, though this 


be vitzum ſcriptoris in not making the bail-bond according 


to the writ, yet it cannot be amended, for the bail muſt _ 


be according to the bail-bond, and not according to the. 
writ. 6 Med. 30g. ' ; 
Bail was put in before a judge, and excepted againſt, 


and other bail added. The laſt bail juſtified before a judge, 


without giving notice to the plaintiff”s attorney. The fir/? 
bail juſlified in court, and the detendant moved to ſtrike 
off the additional bail, ſhewing by affidavit that the ad- 
ditional bail had voluntarily got himſelf added in the bail- 
piece, on purpoſe to have the defendant in his power, and 
ſurrender her when he thought proper. The court or- 
dered the additional bail to be ſtruck off, Rep. of Pra@, 
in C. B. 17. : 


The bail may enter into recognizance at different times, 


and before different judges; but the firſt is de bene eſſe, 
and no compleat bail is given till the laſt is taken, and 
the firſt is of no value till the laſt is taken, and ſo there 
is no relation to the taking of the firſt ; for then the bail 


and entry is intire and perfect, and not before, 8 Md. 
188, | 


Notice of bail (on an arreſt, &c.) ought to be not 
only by a note given of the parties names, who are to be 
bail, but al/o of their addition, trade, ſubſtance, and place 
of abode, that fo they may be the more eaſily inquired at- 
ter by the plaintiff or his attorney. 11 Ad. 2. 

By the ſtatute 4 //. & M. cap. 4. /. 2. The juſtices 
and barons reſpeftively ſhall make ſuch rules for juſtifying 
ſuch bails, as to them ſhall ſeem meet, ſo as the cognizors be 


not compelled to appear in perſon in the courts (unleſs they 


live in London or Weſtminſter, or within ten miles there- 
of ) but the ſame is to be determined by affidavits taken be- 


| fore the commiſſioners who are impowered to examine bail 


upon oath, | 

If the plaintiff accepts the bail, he may take the bail- 
piece from the judge's chamber, and f/e it for his own 
expedition, but after 20 days then it becomes abſolute, 
and the defendant takes it away, and files it. Comb, 
263. | 
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P:r tur. In London the plaintiff never excepts againſt 
bail ; but there is an officer who receives bail, and if he 
takes inſufficient bail, upon complaint made to the alder- 
men, he muſt either pay the debt, or the profits of his 
office are fqueſter'd tiil the debt be fatisfied ; and when 
a cauſe is removed up higher, the bail and clerk below are 
diſcharged ; and if the bail given below are offered here, 
they may be excepted againſt, 12 Md. 249. ; 

'The plaintiff muſt except within twenty days after bail 
rt in, and notice theresf, and of the place of their abode, 
otherwiſe the bail ſhall be filed. Upon a cepz corpus he 
has twenty days, and upon a hab. corpus twenty-eight. 
x Salk. 98. 

Where a cauſe is removed out of an inferior court by 
habeas corpus, if the bail below offer themſelves to be bail 
abrve, the plaintiff is compellable to take them, 
he might, but did not, except againſt them below. Alt- 
zer where a cauſe comes out of London; per Holt Ch J. 
1 Salk. 97. | | : 

After exception againſt bail they muſt juſitfy themſelves, 
or the plaintiff muſt withdraw his exception, before he can 
proceed to trial, ſo as to charge them z per car's 12 Med. 


385. 
The commiſſioners are to take bai}, but are obliged by | 


rule of court to keep a book wherein are the names of the 
plaintiff and defendant, and bail, and the perſon who 

tranſmits the fame, and who makes affidavit that the re- 

; cognizance was duly acknowledged in his preſence, and 
on ſuch affidavit the judges make a conditional allocatur, 
and the bail are to ſtand abſolute, unleſs the plaintiff ex- 
cepts againſt them within twenty days, and if he excepts, 
the bail may jz#/tify by affidavit before the commiſſioners 1n 
the country. Gilb. H,C. B. 32. 

Bail cannot be juſtified before a judge in his chamber, 
except it be by conſent, or for neceſſity in vacation ; but 
in the latter caſe they ought to be juſtified again in term, 
and upon that the defendant is compelled to accept a de- 
claration to go to trial at the aſliſes, if it be an iſſuable 
term ; and upon putting in bail it is not enough to give 
xotice of their being put in, but it ought to be of their 
names, places of abode, and trade or wocation, that the 
plaintiff may know how to enquire after them; and after 

exception to bail there is no ſet time to juſtify, or change 
them for better, but it muſt in convenient time. 6 ed. 
24, 26. | A 

All the clerks ſaid that they knew the ſheriff amerced 

after the aſſignment of the bail-bond ; but Holt Ch. J. ſaid 


| 


he had known it denied per reliquos juſiiciarioss 6 Mod. 


322. | 
If one accepts of an aſſignment, and the fame are given 
as bail to an ation that were bail to the ſheriff, he cannot 
deny them ; but per Holt, If the ſame that were bail (be- 
fore) become bail to the action, and he excepts again/t them, 
and they ds not juſtify, he may go en with amercements 
&gainſl the ſheriff. 6 Med. 122. no 
Upon a writ of error, where bail is put in, the defen- 
dant in error has 20 days to except, and he need not give 


the plaintiff notice that he excepts ; but he cannot take. 


out execution without giving the plaintiff a four days 
rule to put in better bail ; but in all other caſes he muſt 
give notice; per Clarke, ſecondary. 1 Salk. g8. 

| Bail was put in upon brin2ing a writ of error ; the 
courſe is, that the other ſide ſhall have twenty days to ex- 
cept againſt them, which exception muſt be entered in the 
book of the clerk of the errors, and then he who excepts 
fakes out a rule ta put in better bail, and ſerves the attorney 
on the other fide with it, but ſuch rule needs not to be 
ſerved within twenty days. 3 Salk. 56. 

Upon a motion to ſtay proceedings on a bail-bond, the 
court declared it ſhould be a ſtanding rule of practice, 
that in ell caſes of exception to bail, ſuch exception ſhould be 
made in the filazer*s book, or on the bail piece with the com- 
miſſioner before it is tranſmitted, and afterwards above in 
- filazer's book, or on the bail-piece, Rep. of Pratt. in 

. B. 55. | 

AMaavit of juſtification by bail, that they were ſeve- 
rally worth the ſum wherein they were bound by their 
recognizances, after all their juſt debts paid and ſatisfied, 


_—_- 


becauſe 


| ance of W, R. at the return of the writ, bail 


| plaintiff delivers his declaration generally, 


| ſonated by another, and which he proved by divers wit- 


was held to be inſufficient, not being in edmt"ch form 


the word (juſt) ought to be omitted. Barnes; Nater 6 


The defendant became bail to the ſheriff for the app 


| Wa 
above, but excepted to, and that exception entereq 4 : 
[ 


bail prece ; afterwards, without any complete Juſtification, tl, 
; : and x 
iſſue, trial, and judgment, and then brings 5 pg Y 
which the defendant pleaded comperuit ad diem and N 
order to maintain that plea, the court was fiow mo 5 
for leave to ſtrike out the exception on the bail. = 
that it might be filed, inſifting that the procecding 5 
rally was a waver of the exception ; and the court odors 
them to ſhew cauſe. Rep. of Pra#. inC. PB, 1 55, 1 6 
It being doubtful whether Sunday ſhould be ck 
as one day in notice to juſtify bail, it was determined 
cur. that for the future Sunday ſhall not be counted - 
(1t,not being a proper day to enquire after bail upon) bs 
two days notice muſt be given, of which Stnday fhall At be 
one; upon motion for defendant to juſtify bail notice 
was ſerved Saturday Fune 23, to juſtify bail Monday 2c: 
the notice being inſufficient, the bail were not fulfer 
to juſtify. Notes in C. B., 220. 


4+ Of putting in bail by a wron 
HEADERS 9 RE ee eat ts Re 
In ejedtment bail was put in for the defendant | 

name of Parkes, but the flint and ah ke 
were by the name of Parkhurſt. After verdi& for the 
plaintiff the judgment was arreſted, becauſe it did not 
appear that the defendant was iz ca/todia mareſchalli ; for 
Parkhurſt and Parkes cannot be intended the ſame per- 
— _ Eliz, 223. NT 

1e plaintiff having recover'd againſt the principal 
and ſued {ct. fa. againſt the bail, _ having Hep | 
againſt him, whereupon he was taken ; the bail com- 
plained to the court that he was not the man, but per- 


neſles ; and it was confeſs'd by the defendant and thoſe 
that procured the bail. It was awarded that a vacat ſhould 
be made of that bail guoad him, and of the judgment on 
the ſcire facias. Cro. Fac. 256. 
Stat. 21 Fac. 1. cap. 26, enatts, that it is felony with- 
out benefit of clergy to acknowledge, or procure to be acknou- 
leaged, any bail in the name of other perſon not privy or 
conſenting thereto, provided that it ſhall not corrupt the 
blood, or take away dower. ED 
| R. offered himſelf to bail in an action before Juſtice 
Whitlock, affirming upon oath he was a ſubſidy-man, and 
aſleſs'd 4). for goods in the ſubſidy-book ; but afterwards, 
upon further examination, he confeſs'd he was not a ſub- 
ſidy-man, and alſo confeſs'd he had been bail in other 
actions, and had ſworn he was a ſnbſidy-man, whereas 
now he confeſs'd he was not. He was by the judgment 
of the court committed to priſon, and to land upen the pil- 
lory, with a paper mentioning his cauſe, viz. for falſe bail, 
Cro. Car. 146. Gf, ak | 
Stat. 4 & 5 I. & MM. cap. 4. f. 4. enaQts, that ary 
perſon repreſenting or perſonating another before commiſſiners 
appointed to take bail, ſhall be adjudged guilty of felony. 


5. Of the proceedings againſt the bail, and what tht) 
may plead in their diſcharge. 


The a& of the court in delivering the defendant to 
bail being of record, intitlesthe plaintiff to a /cire facias, 
when it appears that the defendant has not ſatisfied the 
judgment ; hence it appears that there muſt be a cap14s 
returned againſt the principal before the /cire facias 1s to 
iſſue againſt the bail. x New Abr. 216. 1 Rel. Abr. 
308, 333» Mor 432. Cro. E. 597. Goldſ. 174. _ 
' But though on the return of the capias the plaintiff 15 
intitled to ſcire facias, and the recognizance in ſtrifnels 
is forfeited, yet if the defendant render himſelf at 27 
time before, or on the day of the return of the ſecon 
fſeire facias againſt the bail, where two n14z1s are returned, 
or on or before the day of ths return of the firſt ſc? 


factas : 


B: AI 


_ of ſuch render is given to the plaintiff or his 
| ormey, the-bail ſhall be diſcharged. 1 Salk. 107. 
" [f an ation of debt be brought on the recognizance, 
-/ the defendant renders himſelf in cuſtody within eight 
days in full term, after the day of the return of the pro- 
cels azainlt the bail, they ſhall be diſcharged. 1 Rol. Abr. 
600, 897. 1 Jones 29. IVinch 61, 62. Godb. 354. 
Raym. 14+ 2 Show 7 7 : 
if the defendant dies before the return of a capras ad 
ſatisfactendum againſt him, his bail pleading the ſame, 
may be diſcharged. I Rol. Abr. 336. 1 Fones 29. Winch 
61, 62. Cro. Fac. 97+ Godb. 354: Aoor 17%: 

Upon a writ of error brought, the bail enter'd into a re- 
cogniZance, conditioned, that if the judgment is affirmed 
to pay the money, &c, and a ſet. fa. being brought on this 
recognizance, it was objeQed againſt the ſc. fa. that it 
was not returnable on any return-day, but on a day certain ; 
and it not being grounded on any bill, or thing in nature 
of a bill, it ought to be returnable on a return-day ; but 
if the ſci. fa. had recited the condition of the recogni- 
zance, then it had been in nature of a bill, and well, but 
here it is a writ, and therefore ill; and all the clerks 
aid, that ſo was the conſtant uſage, and the court ſtayed 
the judgment. Lev. 246. rt 

MM. the defendant and two others entred into a recog- 
nizance for the good behaviour of M. afterwards M2. was 
indiied, for that he being ſo bound, did aſſault J. S. and 
ſo had forfeited his recognizance z but this indictment was 
quaſhed, becauſe he ought to have been proſecuted by 
ere facias, and not by indictment. Raym. 196. 

A writ of error was brought by the bail to reverſe two 


judgments in Ireland, viz. that againſt the princpal, and | 


that againſt the bail. The court held, 1t, 'T hat the writ 


was abated in the whole. 2dly, That the record of the | 


judgment againſt the principal was not removed by this 
writ, and ſo it was ſaid it had been reſolved formerly in 
one Booths caſe, which was cited by the Ld, Ch. J. and 
remembered by Fones Attorney General ; but the que- 
tion was, how the defendant in the writ of error ſhould 
proceed to have the fruit of his judgment againſt the bail, 


F'Y 


the record being removed hither, and ſo they could not - 


grant out execution in Jreland? And it was propoſed by 
Hale Ch. J. to take out ſci. fa. into Middleſex upon the 
recognizances which are naw here, and upon the return of 
them to grant execution in Ireland. But afterwards t ap- 
fearing that thoſe judgments were not made records here, by 
reaſon they were not entered upon the rolls, they ſaid 
they would ſend a certificate to the judges in Ireland, that 
nothing was removed here before them, and thereupon they 
might grant execution ; but upon the judgment againſt 


the principal, the party might have execution there, for 


that record was never removed. Freem. 416, 417. 
There muſt be ſeven days excluſive betwixt the teſle and 


where 2a ſcire facias is returned ſedente curia, and | 


return of every Ca. ſa, to warrant a ſci. fa. againfl the bail, 


and the capias ought to be delivered to the ſheriff of the 


county, or his under ſheriff, four days excluſive (and none. 


' of them muſt be Sunday) |  »>re the return thereof, for 
the defendant cannot render himſelf but to the ſheriff or 
under-ſheriff, and in the county where he is ſheriff or 
under-ſheriff. Lil. P. R. 249. 

If A. as bail, enters into a recognizance that B, upon 
eight days warning comparebit to any action that ſhall be 
brought by C. xecnon that if B, ſhall be condemned in 
the ſaid action, and does not pay, &c. that then he will 
anſwer the condemnation, and C. does bring an action 
againſt B, and he is condemned, and does not pay, &c. 
in debt upon this recognizance, it muſt be averred that 
© gave B, eight days warning to appear, &c. for A. is 
bound only to anſwer the condemnation in ſuch action, 
upon which eight days warning was glven, for that is the 
foundation of the whole; and there 1s no reaſon that B, 
dy his voluntary appearance without warning ſhould pre- 
Judice his bail. Cro. Fac. 45. Yelv. 52. 

f a defendant gives judgment with a ſtay of execution 

until a certain day, the plaintiff may, notwithſtanding 

ch ſtay of excution, ſue forth a capzas ad ſatisfaciendum 

ta the ſheriff of the county where the action is laid, and 
2 


hl 


| 
LY Ak 
returnable before the day, to make out a !g/fatum againſt 
the defendant; but no ſuch capias ad ſatis faciendum ſhall 
be ſued forth e warrant a ſcire facias againſt the bail, be=, 


cauſe it is t | 


the prejudice of a third perſon. 1 New 
Abr. 217. | 


Where the ſci. fa. is againſt the bail, it ſhould be in 


ea parte; but where it is againſt the defendant himſelf, 
it ſhould be in hac parte. 2 Salk. 599. 

Judgment in (ci, fa. againſt the bail was reverſed upon 
a writ of error, becauſe there was no warrant of attorney ; 
for ſuch a warrant in the principal ation is no warrant to 
the ſci. fa. becavſe theſe are diſtin aCtions ; therefore 
there ought to be a particular warrant of attorney to this 
fer. fa. againft the bail, and it ought to be entered upon 
the return of the ſci. fa. for then the ſuit commences. 
2 Salk, 603. 

In C. B. there is but one ſcire facias againſt the bail, 
and upon a nthil returned there is execution; but in B. R. 
the courſe is to have two feire facias's againſt the bail, (viz. ) 
a ſci. fa. and an alias ſci. fa. but bothqmuſt not be ſued 
out together, as formerly ; for the firſt ſhy] be duly re- 
turned before the alias ſei. fa. is ſued out, which muſt 
bear teſte on the day of the return of the firſt, and there 
muſt be fifteen days incluſive between the teſte of the fir 
and the return of the alias; now the court was moved to 
ſet aſide a judgment obtained againſt the bail upon two 
ſeire facias's brought againſt them, becauſe it did not ap- 


pear that the judgment was had on the return of two 


nihils, and it was referred to the maſter to examine this 
matter. 8 Mod. 227, 

If the fir? /ci. fa. againſt the bail bears te/te the ſame 
day on which the ca. fa. is returnable, it is good; for in 
many caſes the law takes notice of the fra&zon of a day ; 
and here it ſhall be taken that the ca. /a. was returned 
before the ſcr. fa. was ſued out, which might very well 
be, though both were on the ſameday. 2 Ld. Raym. Rep. 
1567, 1568. © 

The bail cannot join in a writ of error to reverſe the 
Judgment againſt the principal, and alſo the other judgment 
againſ! the bail; but the bail alone ſhall have error to 
reverſe the judgment againſt themſelves, and the princi=- 
pal another writ to reverſe the firſt judgment. And a 
writ brought by the bail to reverſe the firſt and ſecond 
judgment was held ill. Fo. 396. | 

If the plaintiff does not declare againſt the principal 


within two terms after bail put in, the bail will be diſ- 


charged, as likewiſe the principal on filing common bail, 
Cro. Fac. 620. Salk. 98, 99. Comb. 295. 


But if, after bail put in, and before the plaintiff hath 


declared, the defendant obtains an injunction, and this is 
continued for ſeveral terms, and after diſſolved, and the 
plaintiff ſoon after declares and gets judgment and brings 


a ſcire factas againſt the bail, they cannot plead that no | 


declaration was delivered or filed againſt the principal 
within two terms after the a&tion commenced and bail 
entered, for there was no default in the plaintiff that he 
did not declare fooner. 3 Md. 274. | | 

F.S. acted as attorney for the plaintiff in the original 


action, and after judgment in that aCtion took out a 


ſcire facias, and proceeded to judgment againſt the bail 


without any new or ſecond warrant; on a writ of error, 


as well of the principal judgment, as upon that againſt 
the bail, the court held, that any body might have taken 
out the ſcire facias ; but as to the further proceedings 


they were irregular, the attorney's authority determined. 


with the firſt judgment, and therefore reverſed the judg- 
ment. 1 Salk, 89. | 
If judgment be given againft the principal, and after, 
upon a ſcire facias againſt the bail, judgment be alſo given 
againſt them, theſe judgments are ſeveral ; and they ſhall 
not join in a writ of error no more than tenant for life, 
and he in reverſion, or the tenant and vouchee may join. 
Cro. Car. 300. 1 Fones 325. Goadb. 440. 8. C. : 
If the condition of a recognizance be, that the prin- 
cipal ſhall ſurrender himſelf, or pay the money ; and the 
breach afligned is that he hath not ſurrendered himſelf ; 
this is naught, for he might have paid the money, and 
then the condition is not broken. $17, 100. 
: | Judgment 
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Judgment on a ſci. fa. againſt the bazl, who brought a 
writ of error as well upon the judgment againſt the princt- 
| pal, as upon the judgment on the ſci. fa. but it was quaſh- 


ed, becauſe they were not parties to the original judg- | 


ment. 5 Med. 397. ; 

It was ruled per Holt Ch. ]. that the ancient courſe was, 
that a bail- bond could no! be put in ſuit till a rule was had 
to amerce the ſheriff, for not having the body at the re- 
turn of the writ; and the courſe now is, to /lay proceed- 
ings on the bail-bond, if there is no return of a cept cor- 
pus. 3 Salk. 50. | 

If one who becomes bail has a warrant of attorney to 
indemnify him, yet he cannot enter it up, and take out 
exccution upon it, tlll ſome proceſs 1s gone out upon 
the bail-bond, whereby he has an injury done him. 11 
Ned. 2. | | 

There ought not to be a ſtay of proceedings on a bail- 
bond, upon bringing principal, intereſt, and coſts into court, 
after notice of tria], unleſs it be brought in ſuch time as 
the plaintiff niay not be delay'd of his trial ; per cur”, 
6 Med. 25, = © ; | 

If the defendant in the ſcire facias will confeſs judgment, 
and enter into a rule ta pay the debt, or to deliver up the 
principal within four days after the judgment hall be af- 
firmed ; in ſuch caſe the proceedings on the ſci. fa. ſhould 
be ſtayed. 8 od. 130, | 


A motion to ſtay proceedings in an aCtion of debt on a + 


recognizance, becauſe a writ of error was brought upon the 


original judgment; the court were unanimous, that the 


plaintiff might proceed to judgment, but execution to 
ſtay till the error was determined. Rep. of Pra@?. in 
C. ÞB. 24. | | | 

A motion to ſtay proceedings on a bail-bond. The 
caſe was, one H, being defendant in the original aftion, 
was arreſted on a teſtatum capias into Suffolk out of London, 
and by miſtake the bail was taken and filed with the filazer 
_ of Sugfilk, but ſhould have been filed with the filazer of 
Londen, The court held the proceedings on the bazl-bond 
regular, and would not ſtay them, but upon payment of 
coſts, and the defendant's giving the plaintiff judgment 
on the bond to the ſheriff, to ſtand as a ſecurity for the 
plaintiff's debt, and the original defendant's accepting a 


declaration, and pleading thereto, and taking notice of 


_ trial after term; but the defendant not conſenting to theſe 
terms, norule was made. Rep. of Pratt. in C. B. 44. 

Proceedings on the bail-bond were ſtay'd, the plaintiff 
having declared on the original action, and thereby had 
concluded himſelf. Rep. »f Pratt. in C. B. 81. 

But if in a joint action againſt two, F. S. 1 bail for 
one of them, and there is judgment againft the princi- 
pals; in a ſcire facias againft F. 8. the bail, it is ſufficient 
to alledge, that the defendant, for whom he was bound, 
did not pay the money, and if the other had paid it, he 
ſhould have pleaded it. 2 Show. 147. 


A. and B. are bail to an action in B. R. where judg-_ 


ment is given againſt the principal, who brings a writ of 
error in the Exchequer-Chamber, pending which the bail 
brings in the principal, or the principal renders himſelf 


to priſon ; though the recoveror cannot pray him in exe- 


cution, nor can the court put him in execution, becauſe 
the writ of error 1s a ſuperſedeas to it ; yet this 1s a good 
diſcharge of the hail; for the marſhal ought to, keep 
him in priſon as apledge, till the judgment be affirmed or 


diſ-affirmed, as he does upon mean proceſs for want of 
1 Rel. Abr. 334. 335. Moor B53. Cro. Fac. 402. 


bail. 


3 Bulft. 191. 1 Kol. Rep. 392- Raym. 1 30. 3 Md. 


if the principal ſurrenders himſelf, or the bail render 
him up, this will diſcharge the bail, and may be pleaded 
to the ſcire facias; but ſuch ſurrender or render are not 
ſuficient, unleſs the plaintiff or his attorney have notice 
of it; and this is required, that the plaintiff may, if he 
pleaſes, charge him in execntion ; alſo, that he may 
not be at any further trouble or charge in proceeding 
againſt the bail. x Kol. Abr. 337. Moor 888. 1 Leon. 58, 
2. Bulſt. 260. 

In a /ci. fa. againſt the bai], they pleaded the death of 
the principal on the day of the judgment ; the court held 


upon the awarding a ca. ſa. the defendant died ; 


B Act 


| they might plead it, becauſe in ſuch caſe they canngy have 


a writ of error to reverſe the judgment, Cys, F, ; 

The plaintiff recovered in debt in B. R.and immditg 
quzre if in ſuch caſe an ation of debt licth LEM 4 
ſpecial bail ; the executor having nothing, a /ci. fa doth 
not lie againſt the bail ; and in C. B. the cour: was d| 
vided in that cafe. Godb. 354. y 

\ The bond was that if the defendant be conviaud j i] 

feid aftion, and does not pay the ſaid condemnati nN-Mney K 
render his body to the priſon, that he would pay the dels. 
fſeire facias againſt the bail he pleaded, that befure Pa. 
ca. fa. ſued the defendant died, and judgment was Pa 
againſt the plaintiff; but Hobart was at one time ioainf 
the judgment when it was moved, becauſe he took it 
that the defendant in the original aCtion ought in con. 
venient time after the judgment to have offered himſ:1; 
or that otherwiſe the recognizance was forfeited ; hu: 
the three other judges e contra, becauſe the Ratute js in 
the disjunCtive, v/z. to render his body to priſon, or tg 
pay, and the one by death of the party, being the a& 
God, becomes impoſlible, and this being before any . | 
þ1as ſued, which is a demand in law, he is diſcharged; 
and afterwards on view of precedents adjudged for the 
bail. F9. 29. 

If the principal dies before the return of the capias, the 
bail are diſcharged ; but if he dies after the return of the 


 capias and before the return of the ſci. fa. they are not 


diſcharged, for the cz. fa. is aSit were but a writof grace; 
per cur”. Freem, Rep. 338, | 

A bail-bond is entred into to appear the firſt day of 
Michaelmas term ; the defendant dies the 10th of Novenier, 
and the 12th of November the bond is aſſigned over, and 
ſued; and upon a motion the ſuit was ſtay'd, paying ot 
coſts ; for the plaintiff was at no damage upon the de- 
fendant's not appearing the firſt day of the term, for if 
he had appeared and filed bail, the plaintiff could not 
have tried his cauſe that term; ſo that the defendantdying 
within the term, the bail ought (as well upon the bail- 
bond, as if they had been put in court to the action) to 


| be diſcharged. 2 Lil. P. R, 254. | 


The principal died before the return of the ſecond ſa. 
fa. againſt the bail, 2nd after a capias returned againſt the 
principal, and it was urged, that ſince the bail would 
have been diſcharged by rendering the principal at any 
time before the ſecond ſci. fa. returned, and that they 
were now deprived of that advantage by the a# «f Gu, 
1t were reaſonable to diſcharge them ; but per cur”, ltfcan- 
not be, for it is indulgence to allow a render after a capa: 
returned in diſcharge of them ; and their recognizance is 
farfented upon the capias returned againſt the principal and the 
court will only diſcharge the bail after, where they ren- 
der, but not where they cannot ; but the death of the 
party before a capias returned, had been a good plea to 
the /ci. fa. and fo was the rule. 12 4d. 601. 

Scr. fac. againſt the bail, who pleaded that the priv- 
cipal died before the return of the capias &c. and upon a 
ſpecial demurrer, this was adjudged 3]I, for it fould ve 
that he died before the return of any capias, that it may 
appear he was not alive at the return of the firſt cap95, 
for it he was, the recognizance is forfeited, 3 Salk. 57. 

If A. ſues B. in three aQtions, and B. puts in three 
ſevera] bails, the plaintiff recovers in all, and the deten- 
dant renders himſelf, on which one of the bail only en- 
ters an exoneratur, though the rendring is a diſcharge 18 
poſſe as to all, yet it is not compleat and a&tual as to all, 


_ till an exoneratur entered upon all. 1 Salk. 98, 


If the bail plead a render of the principal, they muſt 
conclude their plea prout patet per recordum ; for this 15 


not to be tried per paris, but by the record. Latch 149+ 


Noy 82. Poph. 185. S. C. Hob. 210. 

Alſo in pleading a render of the principal, the bail 
muſt ſay quod wvenit hic in curia & in eadem curia reddiait 
ſe, & per eandem curiam commiſſus fuit ; but it being here 
laid to be done the ſecond of February, (being Candlemas 
day, and ſo dies non juridicus) it judicially appears there 
could be no court that day, and ſo the render and com” 
mitment void, 3 Bulft. 192, ſn 


B Al 
ire facias againſt baily they cannot plead that | 
F hath arreſted the principal in the fannary 
4, per quad they could not have his body, for they 
* ht have removed him by habeas corpus.| Moor 406. 
| " | bail, they cannot plead that 


fn a ſc! 
| the plaint! 


if 
in & ſcire facias again 
og wg. of the ſecond ſcire facias the plaintiff 
oſecuted a te/fatum capias againit the principal, directed 
\ the ſheriff of, &c. who took the principal in execu- 
en upon the ſaid judgment, &c, adhuc habet & detinet ; 
for the rECOgNIZANCE WAS forfeited befores 2 Jones 7 5: 
| o Mad. 312+ 1 Vent. 314, 315- S. Cc *— 
In an ation upon the recognizance of the bail, they 
Laded the death 0 the principal ante emanationem brevis ; 
Parker Ch. J. held this an immaterial plen ; for death be- 
| fore the iſuing out of the capias is death before the return 
of it ; but if it be found that the principal did not die 
before the iſſuing out of the cap1as, it is plainly nothing 
to the purpoſe, for notwithſtanding this, he may die be- 
fore the return of it z and the others being of the ſame 
opinion, the plaintiff would have had his judgment, had 
not another objection been ſtarted. 10 Md. 267, 2694 
The plea of the death of the principal before the return 
of a cap1as is good, but the pleading his death generally, 
without confining it to ſome time, is not good ; per Pratt 
]. 10 Med. 30b. : _ 
One T. S. was arre/led at the ſuit of H. the plaintiff, 
and $. the defendant became bail to the ſheriff” for the ap- 
pearance of the ſaid T. 8. at the return of the writ; but 
before any further proceedings H, died, yet his attorney took 
out an aſſignment of the bail-bond, and proceeded to judg- 
ment and execution againſt the bail ; and now the court 
was moved to ſet aſide theſe proceedings as irregular, and 
the matter being ſo reported by the maſter, they were 
et aſide, 8 Mod. 240. | | 
The principal died after a ca. fa. returned, but before 
the return of the ſecond ſc. fa. the bail are chargeable, 
becauſe it was their omiſſion that they did not ſurrender 


before th 
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ſci. fa. iſued againſ{ the bail. One of them brought an ac- 
tion againſt the principal, and Be being taken upon the pro- 
ceſs, and brought ihtocourt; the bail prayed that he might 
be delivered inexecution for the debt upon the judgment, 
which was done accordingly, and the |plaintiff was in- 
forced by the court of neceflity to pray the body of the 
principal to be committed in execution for his debt. 5 
Bulſl: 260, 261. _ i 

Bail in criminal cauſes, Bail in criminal cauſes 
is regularly to be allowed in all ſuch cafes wherein it 
ſeem- doubtful, whether the perſon accuſed be guilty of 
the offence or not; in which caſe it may be aliowed 
and taken by that perſon who has cognizance of the crime; 
and therefore being judge of the offence, may, if he 
thinks fit, bail the offender. 2 1n/t. 189: 2 Hawk: 
P. C..93. | | 


Under this head is conſidered, 
1. tho may or may nt be bailed; 
2. What perſons are authorized to take bail, 
3. Of ſufficient, inſufficient, and exceſſive bail. 
4+ Of granting bail where it ought to be denied, and ds- 
nying it where it ought to be granted. 
5. Of bail by writ of habeas corpus: 


1. ho may or may not be bailed. 


At the Common law, bail was allowed in all caſes but 
homicide ; but now the ſtatute of 3 Z4. 1. c 15. di- 
reeth what offenders ſhall be bailed, and what not. Hot. 
P, C.g7. It is true, the ſaid ſtatute only preſcribeth, 
who ſhall or ſhall not be let to bail by the ſheriff; but by 
the 1 & 2 P.& Md. c. 13. it isenacted, that no juſtice or 
juſtices of the peace ſhall let to bail or mainpriſe any | 
perſon not repleviſable by the ſaid ftatute of 3 E. t. c. 


15. Which ſtatute is as follows : | 
Stat. 3 Ed. 1. c. 16. © For as miich as ſheriffs and 
others, who have taken and kept in priſon perſons de- 
tected of felony, and incontinent, have let out by replevin 
ſuch as were not repleviſable, and have kept in priſon ſuch 
as were repleviſable, becauſe they would gain of one party 
and grieve the other; and for as much as before this time 
it was not determined which perſons were repleviſable 
and which not, but only thoſe that were taken for the 
death of a man, or by commandment of the King, or of 
the juſtices, or for the foreſt ; it is provided, and by the 
King commanded, that ſuch priſoners as before were out- 
lawed and they which abjured the realm, provers, and 
ſuch as be taken with the manner, and thoſe which have 
broken the King's priſon, thieves openly defamed and 
known, and ſuch as be appealed by provers, ſo long as 
the provers be living (if they be not of good name) and 
ſuch as be taken for houſe-burning feloniouſly done, or 
falſe money, or for counterfeiting the King's ſeal, or per- 
ſons excommunicated, taken at the requeſt of the biſhop, 
or for manifeſt offences, or for treaſon touching the King 
himſelf, ſhall be in no wiſe repleviſable by the common 
writ, nor without writ ; but ſuch as be indited of Jar- 
ceny by inqueſts taken before ſherifts or bailiffs by their 
offices, or of light ſuſpicion, or of petit larceny, that 
amounteth not above the value of twelve pence, if they 
were not accuſed of ſome other larceny aforetime, or ac- 
cuſed of receipt of thieves or felons, or of commandment, 
or force, or of aid in felony done, or accuſed of ſome 
other treſpaſs, for which one ought not to loſe life or 
member, and a man approved by a prover after the death 
of the prover (if he be no common thief nor defamed) 
ſhall be henceforth let out by ſufficient ſurety, whereof 
the ſheriff will be anſwerable, and that without giving 
aught of his goods, And if the ſheriff, or any other, let 
any go at large by ſurety that 1s not repleviſable, if he 
be ſheriff or conſtable, or any other bailiff of fee, which 
has keeping of priſons, and thereof be attainted, he ſhall 
loſe his fee and office for ever. And if the under-ſherift, 
conſtable, or bailiff of ſuch as have fee for keeping pri- 
ſons, do it contrary to the will of his lord, or any other 
bailiff being not of fee, they ſhall have three years im- 
priſonment, and make fine at the King's pleaſure, And 
Uuu if 


him, he being alive at the return.of the ca. /a. 2 Lord 
Raym. Rep. 14.52. pes 

A man condemned in debt renders himſelf to the court 
and prays his ſureties may be diſcharged, and the plaintiff 
was demanded, for the court ſaid he may eleCt either bo- 
dy, or to take his goods in execution ; but by this offer 
the ſureties were diſcharged. Cro. El. 22. 

After judgment againſt the principal, he came into court * 
and rendered himfelf,, and prayed that the court in diſcharge 
of his bail would record his render, which was granted ; 
and the court demanded of the plaintiff, whether he 
would have execution of the body, who replied he would 
not, thereupon the court awarded that the ſureties be 
diſcharged. Lev. 58. | 9] 
| Upon a capias againſt the principal after a judgment in 

 Cebt, and no2 inventus returned, a ſci. fa.was awarded againſt 
the bail, which was returned nihil; and upon a ſecond ici. 
ta. again/t them, the principal was brought in, and the 
bail prayed that he might be in execution; but the court 
ordered it to be obſerved as a rule, that if a ca. /a. be 
awarded returnable the next term, whereon nihil is returned, 
the principal ſhall never afterwards render himſelf in 
their diſcharge ; but if it be returnable de die in diem, 
then the body might be brought in upon the firſt ſei. fa. | 
and that there ſhall be fifteen days between the tefle and re- 
turn of the ſcire facias, ſo that there may be convenient 
Ume to ſeek the principal. Cro. Eliz. 738. 
| The render ought to be in the court where the judgment 
is; fer cur”, Cro, F, g8. + 

The flaintiff by praftice with the principal would charge 
the bail, and diſcharge the principal upon oath (the prac- 
tice being very flagrant, and both principal and bail being 
n execution, the bail firſt, and afterwards the principal) 
the bail was diſcharged by the court. 1 Bulfl. 43. 

If the principal after judgment renders himſelf in diſ- 
Charge of his bail, it is Pill at the elefton of the plamtiff 
to tate out execution either againſt him or his bail ; but if 

he takes and arreſts the bail, tho' he has not full ſatisfac- 
ton, he ſhall never afterwards charge the principal. 
ro. Fac. 320. 7” 
After judgment againſt the principal a ca. /a. iſſued 


You at which was returned ; but before it was filed a 
L. 1, 
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if any withttold priſoners repleviſable, after that they have | 


offered ſufficient ſurety, he ſhall pay a grievous amerce- 
ment to the King. And if he takes any reward for the 
| deliverance of ſuch he ſhall pay double to the priſoner, 
and alfo ſhall be in the great mercy of the King.” 


| Sheriffs andothers| The words (/heriffs and others) in- 
tend ſheriff and gaolers that have cuſtody of gaols, ſo as 
this at extends not to any of the King's juſtices, or judges of 
eny ſuperior courts of juſtice ; firſt, for that they being ſu- 
periors are not comprehended in the general words, as 
often hath been obſerved ; 2dly, (who have taken and 
kept in priſon) which judges do not ; 3dly, bzcauſe in 
thoſe days priſoners were commonly bailed by the King's 
writ de homine repleg?, and then alſo by the writ de odio & 
atia, both which were direQed to the ſheriff. 2 [n/f. 
185, 186. 


Felony] In thoſe days felony comprehended in it as well 
treaſon, as homicide, rape, or burglary, robbery, arſons, 
and all larcenies and thefts, 2 In/t. 1806. 


And have kept in priſon] Here it is proved, that it is an 


offence as well to bail a man not bailable, as to deny a man 
bail that ought to be bailed; and the reaſon is yielded 
wherefore the ſheriffs and others did ſo offend, becauſe 
they would gain of the one, and grieve the other, vz. 
_ either for avarice, or for malice. '2 Inft. 186. 


Nit determined] It was not certainly determined what 
people were repleviſable and what not, within the ge- 
neral words of the writ de homine repleg'. 2 1n/?. 186. 


Repleviſable] This word (repleviſable) proves that this 
act intends what perſons were to be replevied by the 
common writ de homne replegiando, which was directed to 
the ſheriff under whoſe cuſtody the priſoners are, and of 
whom this a& ſpeaks, and ſo it appears by the Regiſter ; 
and replevy, or plevy, is applied to the ſheriff to take 
pledges and bail to the higheſt courts of record ; and 
the writ de manucaptione direCted to the ſheriff is ground- 
ed upon this act, in which writ not only replegiare but 
manucapere allo is uſed. 2 Inft. 186. 


Death of a man] Here our act firſt ſets down, what 
perfons were not bailable for certain offences by the com- 
mon writ de homine repleg”, and they are in number four ; 
but by the ancient law of the land, in all caſes of felony, if 
the party accuſed could find ſufficient ſureties, he was not 
to be committed to priſon ; but afterwards 1t was provided, 
that in caſe of homicide, the offender was not bailable. 
'2 Infl. 186. | | 

By commandment of the King] The words (by command 
| of the King) are as much as to ſay (as ſome affirm) by 
the King's courts of ju/lice ; for all matters of judicature 
and proceedings in law are diſtributed to the courts of 
juſtice, and the King does judge by his juſtices, 8 H, 4. 


fel. 19. and 24 FF. 8. cap. 12. and regularly no man | 


ought to be attached by his body, but either by proceſs 
of law, that is, (as has been ſaid) by the King's writs, 
or by indiftment, or lawful warrant, as by many aQs of 
. parliament is manifeſtly enacted and declared, which are 


but expoſitions of Magna Charta; and all ſtatutes made } 


_ contrary to Aagna Charta, which 1s lex terre, from the 
making thereof until 42 E. 3. are declared and enacted 
to be void; and therefore if this a& of /2/m. x. con- 
cerning the extra-judicial commandment of the King, 
be againſt Magna Charta, it 1s void; and all reſolutions 
of judges concerning the commandment of the King, are 
to be underſtood of judicial proceedings. 2 1/2. 187, 
Or of his juſtices] The words (or of his juſtices) intend, 
upon any cauſe, whereof they are judges, appearing to 
them. 2 In/l. 187. | | 


Or for the foreſt] And all theſe four are particularly 
excepted out of the common writ de homine replegiando, 
that the ſheriff in his county court, which is not a court 
of record, ſhall not replevy any of theſe four that are 
committed ; for example, tho'*the party be committed 
by the perſonal command of the King, albeit the commit- 


ment be unlawful, yet the ſheriff ſhall not deal therein | 


b 


B A: 1I- 
'by the writ de homine replegiando; but the 
at WWetminſler, upon a habeas corpus, &c. 
to the party 1n all theſe four caſes ; ſo as 
| well conſidered, impugneth not in any 
on; for|his opinion extends.only to th 
upon th writ de homine replegiando, 
perior courts, 2 1nft. 187, | 


Outlawed] Perſons outlawed are attainted in law and 
therefore are not repleviſable, or to be bailed for f 
- man be arraigned of homicide, and pleads Not guilt 
and is found guilty, and. for difficulty of clergy is P 
 prieved, it was reſolved by the juſtices, that he was _ 
bailable ; for the intendment of the law in bails is wy: 
flat indifferenter, whether he be guilty or no; but = | 
he 1s convict by verdict or conteflion, then he muſt be 
deemed in law to be guilty of the felony, and therefore 
not. bailable at all; a fortiori, when the Party 1s attaint 
ed in law. 2 Int. 187, 188... 
And yet if the party upon the cap. utlag. plead miſ. 


_ or alledge error, &c. he may be bailed, 2 Int 
, 1 L : x 


Abjured the realm] Perſons having abj ur'd, are alſo at- 
tainted upon their own confeſſion, and, therefore no 
bailable at all. by law. 2 rf. 188. 


| Provers| The reaſon whereof provers or approvers he 
not bailable, 1s; for provers do firſt confeſs the felony to 

be done by themſelves, and therefore they are not bail. 
| able, becauſe it appears that they be guilty of the fac, 
2 Int. 188, _ 


Taken with the manner] For in this caſe non /at mndife. 
ferenter, as hath been ſaid, whether he be guilty or no, 
being taken with the manner, or mainer, that IS, with 
| the thing ſtolen, as it were in his hand, anciently called 
| handhabend ; the like is anciently called backberind, as a 
bundle or fardle at his back, which Bra&on uſes for x 
| manifeſt theft, fiertum manifeflum ; and ſo doth Brittm, 
| 2 1n}t. 188, | | | 


| Broken the King's priſon] Here are two offences, 1f, 
| his breaking of the priſon ; for it is preſumed, that he 
| that is innocent will never break priſon ; and 2dly, his 
| Ayn, quia fatetur facinus, qui judicium fugit. 2 Int, 
. IOOs | | 


ſuperior Courts 
ſhall do Juſtice 
Stamford being | 
© COUnty cour 
L 
and not to the ſu 


 Appealed by provers)] The appeal of the approver is for- 
| cible againſt the appellee, becauſe the approver confeſſes 

him guilty of the ſame felony, and therefore it ferves in 
nature of an indictment againſt the appellee ſo long as 
the approver livs, -unleſs the appellee be of good fame; 
but yet the general words do receive qualification ; ſor 
| albeit the prover be alive, yet if the approver waive in 
his appeal, the appellee ſhall be bailed, if no other appeal 
be againſt him. 2 2. 188, | ES 


 Houſe-burning] Burning of houſes, Ec, was felony by 
the Common law, as it appeareth by this a&t, and by our 
| ancient authors, viz. Glanvil, The Mirror, Bratton, 
| Britton, and Fleta; and this ſeemeth to be the law before 
| the Conqueſt, 2 nf. 188. | 


Falſe money] This appears to be treaſon by the Com- 
| mon law. 2 ſnfl. 188, | 


| | Counter feiting the King's ſeal] This was alſo treaſon by 
| the Common law, as it appeareth by the ſaid ancient au- 
| thors; and both theſe were declared to be high treaſon at 
the Common law by the ſtatute of 25 Ed. 3. cap. 1. xe 
more hereof in the third part of the /:/?. 2 1»/t. 189. 


Perſons excommanicate] That is, he that is certified into 
+ Chancery by the biſhop to be excommunicated, and after 
is taken by force of the King's writ of excommunicato cas 
' piendo, (which is ſo called of words in the writ called ® 
ſignificauit) 1s not bailable, for in ancient time men were 
excommunicated but for herefies, propter lepram anime, 
or other heinous cauſes of eccleſiaſtical conuſance, and 
not for ſmall or petty caſes; and therefore in thoſe caſes the 
party was not bailable by the ſheriff or gaoler without the 
'King's writ; but if the party offered ſufficient caution © 
ps pare 


— 


B A 1 
ndatis eccleſia in forma juris, then ſhould the 
ane the _ wan gh ha biſhop to accept his 
caution, and to cauſe him to be delivered, and if the 
biſhop will not ſend to the ſheriff to deliver him, then 
hall he have a writ out of the Chancery to the ſheriff 
for his delivery : or if he be excommunicated for a tem- 
oral cauſe, or for a matter whereof the eccleſiaſtical 
AR hath 10 conuſance, he ſhall be delivered by the 
King's writ without. any ſatisfaQion. 2 Inſt. 189. 
One taken by an excommunicato capiendo upon the ſtat. 
5 Eliz. cap. 23+ and brought to the bar by hab. corp. was 
»liled, by the opinion of all the juſtices, contra Williams. 
Bulft, 122- Paſeh. g' Fac. Anon. Thid. Yelverton J. ſaid 
that ſo it was reſolved in one Keyſer's caſe, where he 
was taken by a writ de excommunicato captendo, brought 
hither by a habeas corpus, and upon cauſe ſhewed, he 
was bailed by the court de die in diem ; but neither the 
ſheriff, nor any juſtice of the peace in the county can 
bail ſuch a one, but the court here may well bail one, as 
in the caſe before, d: de in diem. 


Manifeſt offences] Or for open or manifeſt offences ; 
for, as has been ſaid, bail is quando lat indifferenter, and 
not when the offence is open and manifeſt. 2 [n/t. 189. 

One was found guilty of felony, but it being doubted 


' whether clergy was allowable or not, he was reprieved | 


without judgment ; and the juſtices held, that he 1s not 
bailable, becauſe by his being conviRed, he is more than 
one vehemently ſuſpeed ; and the intendment of the 
law in bails is guod flat indifferenter, if he be guilty or 
not, till trial, &c. D. 179. a. pl. 42. Paſch. 2 Eliz. 
Ano. Fenk. 219. pl. 88. 8. P. And as to him that 1s 


convicted, two juries have paſſed upon him, and it is 


evident that he is guilty ; by all the judges of England. 
Treaſon] For by the Common law, a man accuſed or 
indicted of high treaſon, or of any felony whatſoever, 
was bailable upon good ſurety ; for at the Common law, 
the gaol was his pledge or ſurety that could find none ; 
. and this appears by Glanuil, who ſays, [s qui accuſatur, 
ut prediximus, per plegios ſalvos & ſecuros ſolet attachiart, 
aut fi plegios non habuerit, in carcerem detrud: ; ſo as a 
man by the Common law was bailable for any offence 
until he were convicted ; and this ſeems to be the old 
law of the land before the Conqueſt, viz. [ngenuus quiſ- 


que fidejuſſores, qui eum (fi quando in crimen vocetur ) jus | 


ſuum cutque tribuere quam paratiſſimum fore preſtent, fidiſ- 
fimes adhibeto. 2. Inſt. 189, | 


In no wiſe repleviſable] That 1s, the ſheriffs ſhall not 
replevy them by the common writ de homine replegiands ; 
nor without writ, that is, ex officio; but all or any of 
_ may be bailed in the King's Bench, &c. 2 Inf. 
189, | | 


Larceny] This a& divides larceny into two kinds, viz. 


grand and petit ; grand larceny is when the thing ſtolen 
IS above the value of 124. and petit larceny is, when it 
is of the value of 12d. or under, and the things ſtolen 
are to be reaſonably valued ; for the ounce of ſilver, at 
the making of this a&, was at the value of 204. and 


now it is of the value of 5s. and above. 2 Int. 189, 
- 190, | | 


Sheriffs] That is, of /heriff5 in their tournes, or birds in 


their ets, or thoſe that have infang-thief, and out-fang- 


. 


thief, &:. 2 1n/l. 190. 


Let out by ſufficient ſurety] That is to be underſtood 
where the indictment was taken before the ſheriff in his 
tourn, for here he was judge of the cauſe, for other pri- 
loner could not be bailed without writ; and if the ſheriff, 

ving ſufficient ſurety offered to him, refuſed to bail him, 
he ſhould have a writ de manucaptione direCted tothe ſheriff 
tO take pledges of him ; and if the Bailiff of a hundred 
(which is intended of a fleward in a leet) refuſed to take 
pledges of one indicted before him, the priſoner ſhould 

Ve had a writ de. manucaptione to the ſheriff to take pled- 


"one 3- but ſince this time this writ of manucaptione is 
Uken away by the ſtatute of 28 Ed. 3. 2 1n/t. 190. 


88 of him, and all this appears by the writ de. manucap- | 


| 


— 


2. cap. 34+ Coke of Bail, &s. 6, 5. cites 44 Ed: 3; 38. 


Without giving aiught Lg their goods] For neither the 
ſheriff, nor other of the King's officers; could take any 
thing for doing his office. 2 It. i9o. 


If he be ſheriff, &c. of fee] So that at this time there 


_ wereſheriffwicks in fee, and conſtablewicks and bailiwicks 


in fee, which had the keeping of priſons ; theſe, being 
attainted of letting to bail of any priſoner not bailable; 
ſhould loſe the fee and bailiwick for ever; and upon of- 
fice found, the King ſhouid have the inheritance of the 
office in him to be grantable over. 2 1n/t. 190. 


And if the under ſheriff] Note; the ation of the 


 under-ſheriff, or under-bailiff, without the afſent of his 


ſuperior, is no forfeiture of the fee, or bailiwick of his 


ſuperior, tho* in many other caſes the ſuperior ſhall anſ- 


wer for his deputy. 2 1/2. 191. 


If any withhold priſoners repleviſable] Here it appeareth 
that to deny a man plevin that is pleviſable, and thereby 
to detain him in priſon, is a great offence, and grievouſ- 


ly to be puniſhed. 2 nf. 191. Cre 


By ſtat. 1&2 P.& M.c. 13. ſe. 2. Na juftice or 
juſtices of peace ſhall let to bail or mainprize, any per- 
ſons forbidden to be repleviſed or bailed by tat. 2 Ed. x: 
(18; | | 

Upon an aflembly of all the juſtices and barons of the 
Exchequer at Serjeants-Inn in Fleet-Street, this term, it 
was reſolved by them, and ſo agreed to be hercaſter put 
in execution inall circuits ; that if a man taken for felony 
beexamined by a juſtice of peace, and it appeareth that the 
felon is not bailable by law, and yet the juſtices commit 
him to gaol as upon ſuſpicion of felony, not makin 
mention for any cauſe for which heis not bailable, whereby 
he is brought before another juſtice of peace not knowing 
of any matter why he ought not to be bailed, whereupon 
they bail him, theſe juſtices ought to be fined by the ſta- 
tute of 1 & 2 Ph. & Mar. for they offend if they bail 
him, who by the ſtatute of /Y2/m. 1. is not bailable, and 
therefore they at their peril ought ſo to inform themſelves, 
before the bail taken, of the matter, that they may be 
well ſatished that ſuch a one is bailable by law ; and 
therefore obſerve well the ſtatute of J//m. 1. cap. 18. 
who is batlable and who is not by the law. Poph, 99. 
pl. 1. Trin. 37 Eliz, 2 Hawk. PI. C, go. cap. 15. 


fe 12. 8. P, and cites 8. C.——And ibid, /{. 15. fays, 


that the offence of denying or obſtruQting bail, where it 
ought to be granted, ſeems to be a miſdemeanor not only 
by the Statute, but alſo by the Common law, and puniſh- 
able thereby asan offence againſt the liberty of the ſubject, 
not only by action at the ſuit of the party wrongfully 
impriſoned, but alſo by indiftment at the ſuit of the 
King. But zb1id. /. 14. ſays, It ſeems clear, that he who 
has power to bail another, is not bound todemand of him 
to find ſureties, and to forbear committing him till he 
ſhall refuſe to find them, but may well juſtify his com- 
mitment, unleſs the party himſelf ſhall offer his ſureties. 

One indicted and found guilty of the death of a man 
by miſadventure, as by caſting a Cos over a houſe, and 
by chance killing a man, woman, or child, is not baila- 
ble. Coke of Bail, &c. c. 5. cites 3 Ed. 3. Corone 354. 

So if one indicted be tound guilty of the death of a 
man /e defendendo, he ought not by law to be bailed; for 
according to Bra#ton's rule, Invententur culpabiles. Coke 
of Bail, Sc, c. 5 | 

One indifed of conſpiracy, viz. that he with others 
conſpired falſely to indie another ' of murder or felony, b 
means whereof he was indicted, and afterwards arkdel, | 
ſhall not be bailed. Coke of Bail, &c. cap. g. and ſays, 
that this was the reſolution of all the judges, upon the 
queſtion demanded by King E, III. himſelf, as appears 
27 Aſſ. 1. | ; Gs 

One indiQted for burglary may be bailed. Coke of Bail, 
&fc. c. 5. cites 29 Aff. 44. ; 

One indicted or appeal'd of robbery may be bailed, 
Coke of Bail, &c.c. 5. cites 44 Ed. 3. 3. | 

One indi&ted or appeal'd of rape may be bailed ; yet 


that was no felony at Common law, till the ſtat. F*/m, 


ppeal 


| 
# 
[- 
i 
Þ 
t 


8B -A.-1 

Appeal in B. R. againſt R. for flealing eight pigs, and | 
if was awarded that the defendant ſhall remain, without 
being let to mainpriſe, hecauſe it was reported to the 
court by a ſolicitor, that he was not of good fare, and he 
ſaid that he bought pigs of two men ; and it was held 
by the juſtices, that if he could bring in any proof that he 
bought them, that then he ſhould go by mainpriſe ; and the 
ſame if thoſe, of whom he ſaid he bought them, would . 
come and teſtify that they ſold them to the appellee. Br. 
Corone, pl. 162. | | 

A man was taken by capias utlagatum in felony by name 
of F. 8. gent. who ſaid that his name is yeoman, and not 
gentleman, and ſo is not this perſon who 1s outlawed, and 
had the plea; and becauſe it was in appeal, ſcire factas 
was awarded againſt the appellant, if he could fay any 
thing againſt this plea, and the defendant was /et to barl. 
Br. Utlagary, pl. 42. 

The intendment of law in bails is, that it ſtands indif- 
ferent whether he be guilty or not, till trial, &c. Dyer 
I 79» | | 
if a perſon be committed by her Majze/ty's command- 
ment from her perſon, or by order from the council-board, or 
if any one or two of her council commit one for high treaſon, 


ſuch perſons ſo in the caſe before committed, may not be | 


delivered by any of her courts without due trial by the 
aw, and judgment of acquittal had ; nevertheleſs the 
judges may award the Queen's writ, to bring the bodies 
of ſuch perſons before them; and if upon return thereof 


| the cauſes of their commitment be certifed to the judges, 


as it ought to be, then the judges in the caſes before 
mentioned ought not to deliver him, but to remand the 
priſoner to the place from whence he came, which can- 
not conveniently be done, unleſs notice of cauſe in ge- 
nerality, or elſe ſpecially, be given to the keeper or gaoler 
that ſhall have the cuſtody of ſuch priſoner ; and to this 


all the judges and barons, &c. did ſubſcribe their names, 


and deliver'd one to the lord chancellor, and one to the 


| lord treaſurer. And. 298. 


1f a man be indicted as principal of the death of a man, 


| he is not to be bailed; but if indicted as acceſlary before 


or after, he is bailable. Coke of Barl, &c. c. 5. 

If one be appealed by an approver, and be of good and 
honeſt fame, he may be bailed during the life of the ap- 
prover. Coke of Bail, &c. c. 5. 

One indicted for putting out eyes, or cutting out of 
tongues, may be bailed. Coke of Bail, Sc. c. 5. 

The defendant was indicted for murder, and the trial 


coming on, the proſecutor alledged, that there had been | 


great labouring of the jury, and therefore did nan proceed, 


| ſuſpeQting a partial jury, but brought an appeal ; and 


tho' by the appeal the inditment ſtill continued, and 
was not gone, yet the delay being occaſioned by the pro- 


| ſecutor, the party was bailed ; but by Crooke J. If the 


Jabouring the jury had been prov'd, peradventure he 
would not be bailable. Bul/t. 85. 


The jury on an inditment of murder found a ſpecial | 


verdii!, whereupon the court were divided, two againſt 
one, and thereupon the priſoner moved to be bailed, but 


_ all the court denied it; and as for the verdict, there was 
a curia adviſare, and the matter adjourned, and the pri- 


ſoner cartied away in cuſtody. Bul/?, 8g. | 

A precedent'was ſhewn, where a man was indicted 
for high treaſon, and bailed. Bulft. 85. | 

If the court of B. R. commits a man, or if the chief 
Juſtice of B, R. commits a man, he is not bailable by 
any, tho' no cauſe be declared, and peradventure there 
is a cauſe which touches the ſtate, and which is not con- 
venient to be known. Rel. Rep. 134+ pans 

The defendant was found guilty of manſlaughter on the 
coraner's inqueſt, and moved to be bailed, becauſe there 
Was na indifiment, but denied ; and per Coke and Haugh- 
ton, the ſtatute of J//tm. is, that no bail ſhall be taken, 


"but that muſt be intended no ordinary bail ; and the ſtatute 


of Queen Mary is, that bail ſhall be taken where the 


| party is bailable by law in manſlaughter, fo that it ap- 


pears he is not bailable at all if he confeſs the fact, or if 
it is notorious. Rol. Rep. 268. 
Bail was allowed in murder, becauſe the priſoners 


were in danger of flarving, and no trial could ſoon be 


þ 


. being brought to B. R. by habeas corpus, prayed to he 
bailed, and took two exceptions to he IR : if, | 


certiorart, the defendant appeared, and pleaded Notguilty, 


a juſtice of peace, or ſecretary of ſtate, may be bailed 


| they were bailable. Comb. 343» 


BA 1 
had, tho' it was againſt the flatute, but it 
c Els os one My Taves 
oe nn confliruQtion at the diſcretion of the judge, 
The court did take bail for a priſoner apaj 
an appeal of murder was brought, becauſe a Potoy- 
for the murder ſuppoſed, and had been formerly indifted 
this murder, and acquitted upon the indiament ( pH 
Car. a R. , me apo preſumptions they conceiveg 
e was not guilt ailed þ; 
ft or y, Elle they would not have bailed him, 
A woman who had been twice indifted of ; 
before, and acquitted, being indiQted a third th 
to OG Rome. that the proſecution was for malice 
and ſhe was bailed accordingly to ; 
A. and C. to whom A. was ſecond in a 4 
formerly indifted for killing a on and Gd pe "of 
manſlaughter only by the grand inqueſt, and being brought 
' the bar to be arraigned for it, were denied to he baile | 
ty. 371+ : £7 ; 
F Rell Ch. J. ww Fe Faw oem whether one indicted of 
erjury may be bailed, tho? the clerks of the crimj 
ſaid he might. Sty. 368. = IO 
— One committed by the council of ſtate and the par= 
liament, for publiſhing a ſeditious pamphlet, was denied 
to be bailed. Sty. 397. | | 
One indifted on /uſpicion of robbery was outlawed, ang 
taken on the outlawry, and brought writ of error, and 


That he was in priſon, and knew nothing of the 
lawry ; 2dly, That the charge is too ns, Dry nl 
body proſecutes ; but per Rell Ch. J. he cannot be 
hy rt 418. | 
ne brought out of JYales by habeas corpus, mor 

to be bailed, becauſe they had KA murgFurs ak _ 
and by Rell Ch, J. he was bailed to the next aflizes, 
Sty. 418. | RH 

A perſon accuſed of high treaſon, and not within the 
habeas corpus a6 is not de jure to be bailed by this court, 
Raym. 381. Trin. 32 Car. 2. B. R, in a memorandum 
there, cites it as reſolved in Ld. Stafford's caſe. 

"The defendant being indifted for murder at the quarter 
ſeſſions, and the indictment being removed into B.. R. by 


and he moved to be bailed, which the court granted, 
being fatisfied by ſeveral affidavits that there was good 
reaſon for it. 2 Fo. 222, | 
The court of B.-R. has power to bail in all caſes of 
treaſon« Skin, 163. cites the opinion of the judges in 
the houſe of Lords, 1678, in Zachary Crofton's caſe. 
B, R. may bail in caſes where they cannot try the party 
bailed ; perſons taken here for offences committed in Ireland 
are bailed here to appear in Jreland, tho' they cannot be 
tried here. Skin. 163. s 
So any lord of | parliament committed for high treaſon by 


in B. R. tho? he cannot be tried there. Skin. 163. 

Per cur', We are not bound to bail a man committed 
for ſuſpicion of murder, where *tis exprefled that a man 
was killed, tho' the coroner's inqueſt find it but man- 
ſlaughter ; but we ought to have the examination before 
us, and if it appears to be a caſe of hardſhip, we may 
bail. Comb. 298. | | 

'Tis not proper for juſtices of peace ta give copirs of 
examinations about murder, and where it is found honu- 
cide by the coroner, yet he ought to commit the criminal. 
Comb. 298. 

Two were committed by warrant from the ſecretary 
of ſtate for high treaſon, in aſſiſling the eſcape of Sir James 
Mentgemery, who was committed by the ſecretary of fate 
for high treaſon ; but becauſe it was not expreſid in the 
commitment what was the ſpecies of Sir Fames Maontg- 
mery's treaſon, and theſe perſons are to be charged with 
the ſame ſpecies of treafon, therefore the court held that 


An indiftment was found againſt B. at the ſeflions i 
N. for petty treaſon, and murder of her huſband ; ſhe Wis 


brought to. the bar, and moyed.to be bailed, and'it 2p 
pearing 


"£1 


; A 
i ods! ard nothing being done, either upon this- 
ay 46668 or the coroner's inqueſt, and the man being 
jo hove a year, ſhe was bailed. & Mod: 323. £ 
ks Lord Hohun having been bailed by Holt Ch. J: 
zred upon the laſt day of the term; and he being 
wee -© it was prayed that he ſtand committed, there 
pgs indictment of murder frund againſt bimt by the 
17 jury; this was oppoſed by his council, b:cauſe he 
gi » bailed by the Ch. }. and he having all the-infor- 
gerry Jo before him, and the ſame witnefles being ſworn 
Y a the indictment as upon the inquiſition before the 
x n5he there would be the ſame reaſon for him to ſtand 
wy = it was auf wered, that there would be a difference 
jetween an 1nguifition found before a ccroner where the 
depoſitions Are in writing, and examinable, and an in- 
liment for murder, found b: fore @ grand jury where the 
evidence 1s ſecret, and they are {worn not to diſcover it; 
and there may be mare evidence given to d grand jury than 
was given tO te coroner, and more evidence may be allo 
viven upon the traal than was given to the grand jury, for 
the party 119 conceal part of his evidence to prevent prac- 
ices; and the court teemed to incline ſtrongly, to com- 
nit him upon what had been ſaid ; but when It was 
added, that there would bea feſhons of partiament within 
two or three days, they committed him; and it was ſaid, 
that if the lords in parliament pleaſed, they might remove 
the judgment by certiorari, and admit him to bail there. Skin. 


The defendant was indicted for mirder ; the court 


- would not bail him, tho' the evidence upon the reading did 


mt ſeem ſufficient to prave him guilty ; for per Holt, Al- 

lowing bail may diſcourage the proſecution, and it is not 

fit the court {hould declare their opinion of the evidence 

beforehand. 1 Salk. 104+ | [SERIE 70 
One charged with buggery is not bailable, per Holt Ch. 
J. 12 Mod. 4.35- | | 


A man brought to this court by hab. corp. upon A com- 


mitment by a juſtice of the peace, who had cognizance of 
the cauſe, is not bailzble til the order is quaſhed, becauſe 
till then he is in execution; 11 Med. 45: 

A motion was made for a habeas corpus to bring up the 
body of the defendant, charged with picking a pocket, and 
offered to bring unexceptionable bail, and to ſend down 
a tipſtaff to inquire of his reputation ; per Holt Ch. J. 
Tho' we have diſcretionary power, yet it being certified 
(ſworn) that he was charged with the fatt, I think we 


ought to refuſe to -bail him z which (on conſulting his 


_ companions) he accordingly did. 11 cd. 261. 

It was doubted, whether perſons committed by rule of 
court are intitled to the benefit of the habeas corpus act; 
and 1t was reſolved by two judges, viz. Eyre and Forteſ- 
cue, (abſente Powns & diſſentiente Pratt) that none are in- 
titled to make their prayer, but ſuch as are committed 
by warrant of a juſtice of peace, or ſecretary of ſtate, and 


not thoſe committed by rule of court ; for that is not in 


the meaning of the act of parliament, (a commitment by 
warrant.) 10 Mod. 429. | | $99 


2. What perſons are authorized to take bail. 


| By the Common law, according to ſome | opinions, 
the ſheriff, withoutany writ, might ex officio, as principal 
conſeryator of the peace, bail any perſon arreſted on ſuſ- 
ng of felony ; and it is certain, that by the Common 
aw he might bail any perſon who was indicted before 
bim at his torn for felony, or any other crime that is 
bailable. See 2 Haw. P. C: $9.2 <2 hyans; | 
Alſo bail is grantable by a ſheriff by virtue of the fol- 
lowing writs ; I. By that of odio” & atia, by which a 
| Perſon committed for the death af a man might, on' an 
nqueſt taken by the ſheriff, if he were found- to have 
done the fat by miſadventure or ſe defendendo, be main- 
Prized by 12 men, upon the writ de ponendo in ballium ; 
| but this ſeems obſolete art this day. Co. Bail and Main- 
Prize, c. 10. 2 Hawk, P.-C: 93: -1 Hawk. P. C. 76.. 


-. Vor.I, 


Adavits of the fact, that the proſecution | 


&r(t bail, as there was at firſt to admit him to. 


| bi. 

_ 2diy, By writ of mainprize, which of late has beet; 
diſuſed, but ſeems ſtill in force, and may be brought by. 
| perſons bailable, as thoſe who are impriſoned for a flight 

ſuſpicion of felony or indifted of larceny, before the 
ſteward of a lect, or of a treſpaſs before juſtices of the 
gy &e. Regiſter 269. H. P. C. 103, 104. 2 Hawk; 

« LU. 93, | ; 

3dly, That of hemine replegiando, whereon if he return 
that the plaintiff is eſloigned, he may by capzas of wither- 
nam impriſon the defendant, -whether he be a peer or 


66. Regi/t. 78, 19. | 

It ſeems clear, that wherever juſtices of the peace have 
power to hear and determine any offence which is bail- 
able within the ſtatute Y2/im. 1. any one of ſuch juſti- 
ces ſeems conſequently to have power to bail any perſon 
indicted at the ſeſſions for ſuch offence, becauſe every 
ſuch juſtice is a judge of the court which is to determine 
It, H. P.C. 105. Coke, Bail and Mainprize, cap. 6. Lamb, 
347. 2 Hawk. P. C. 103: | Y- 

Alſo every juſtice of the peace has a diſcretionary 


_ gerous wound. 2 Hawk. P. C. 102. 


regulated by as of Parliament, to which purpoſe it is 
recited by 1 R. 3. cap. 3. ** That divers perſons had been 


time of malice, and ſometime of a light ſuſpicion, and ſo 


| vexation and trouble; and thereupon it is ena&ted, That 
every juſtice of the peace, inevery ſhire, city or town, 
may by his or their diſcretion let ſuch priſoners and per- 
ſons ſoarreited to bailor mainprize, inlike form as though 
the ſame priſoners or perſons were indicted thereof of 
record before the ſame juſtices at their ſeſſions.” 

But this ſtatute, fo far as it gives ſuch power to a 
lingle juſtice, is repealed by 3 Hen. 7, cap. 3. which 
enacteth, © That juſtices of the peace, or two of them 
at the leaſt, whereof one to be of the quorum, have power 
to bail any perſon mainpernable by law, to their next 
general ſeſſions, or to the next general gaol-delivery, as 
well within franchiſe as without; and that the ſame 
Juſtices, or one of them, ſhall certify the ſame to ſuch 
ſefſfions or gaol-delivery, on pain of 10l.” 


But theſe ſtatutes have been often abuſed, by juſtices 
where one only was preſent, and for offences not baila- 
ble ; therefore, | | | 

It is enacted by 1.& 2 Ph. & Mar. cap. 13. © That 
no juſtice ſhall bail any perſon for offences declared to be 
irrepleviſable by Y/e/Im. 1. and that no perſon arreſted 
for manſlaughter or felony, or ſuſpicion thereof, ſhall be 
let to bail or matnprize by any juſtices of the peace, if it 
be not in open ſeflions, except it be by two juſtices at the 
leaſt, and one to be of the guorum, and the ſame juſtices 


ſigned by them at the next general gaol-delivery ; and 
ſuch juſtices, before ſach bailment for felony, ſhall take 
{ the examination of the priſoner, and the information of 
them thatbring him, ofthe factand circumſtances thereof, 


terial, before they make the bailment, and ſhall certify 


delivery, and ſhall have authority to bind all ſuch by re- 
cognizance or obligation, as to declare any thing material 


gaol-delivery, and to give evidence, &c. and ſhall cer- 
tify the ſaid evidence and bonds, &c. before the time 
of the trial ; and if any juſtice of quorum ſhall offend 
againſt this a, he ſhall be fined in diſcretion by the 
juſtices of gaol-delivery, or proof by examination before 
' them, &c. But it is provided, That juſtices in Middleſex, 
and in cities, boroughs, and towns corporate, ſhall haye 
authority to bail priſoners in ſuch manner as was before 
accuſtomed, and. alſo ſhall take examination and, bonds 
as aforeſaid upon every bailment-bond and examination. 
at the next general gaol-delivery.” 275 2 

CMAS3 5 'I The 


commoner, till the plaintiff ſhall be replevied. F, N. B, 


power of admitting perſons to bail who have given a dan-. 


= But the power of Juſtices of admittin g to bail, is chiefly 


daily arreſted andimpriſoned for ſuſpicion of felony, ſome- - 


kept in priſon without bail or mainprize, to their great 


of the peace bailing perſons in the name of two juſtices, | 


to be preſent together at the time ; which bailment or 
mainprize they fhall certify in writing, ſubſcribed or 


and ſhall put in writing ſo much thereof as ſhall be ma- 


ſuch examination and bailment to the next general gaol- | 


to prove the ſaid offences, to appear at the next general 


BA | 

The' authority given to one juſtice of the peace by 
x Ric. 3. to admit perſons to bail for felony, being re- 
pealed by 3 H.7q.and 1 & 2 Ph. & Mar. one juſtice of 
the peace cannot admit perſons to bail, unleſs it be for 
an offence directly tending to the breach of the peace, 
| the reſtraint whereof is the chief.end of his office, or 
for an offence by ſtatute put under the conuzanc? of one 
juftice, or for an offence indiQtable at the ſeſſions. 2 Haws. 
P.-C. 105«-.. : 

But though the ſtatute of Ph. & Mar. has preſcribed 
the ſtatute of /Ye/zx. 1. as a pattern for juſtices to follow 
in relation to bail, and it therefore follows, that a perſon 
under an actual arreſt for any crime, declared to be ITTC- 
pleviſable by that a&, cannot be bailed by any juſtice ; 
yet if a perſon at large be only accuſed of ſuch crime on 
a ſlight ſuſpicion, before a juſtice of the peace, it ſeems 
that the juftice ought not to commit him, but ought to 
take ſurety. from him to appear before a proper court. 
2 Hawk. P.C. 105. WR 

Alſo the ſtatute of 1 & 2 Ph. &. Mar. expreſty men- 
tioning the bailing of perſons for manſlaughter, as well 


25 for other felonies, it is clear, that juſtices of the peace | 


| may by force thereof fafely bail any perſon impriſoned 
on a ſlight ſuſpicion of a fa&t appearing to be no higher 
an offence thanmanſlaughter ; and much more if it appear 
to amount: to no more than homicide by mifadyenture, or 
;n ſelf-defence ; but the juſtices ought to be cautious the 
offence does not amount to murder; alſo that there 


be no violent preſumptions that the party did the fact ; | 


for if any ſuch appear, the party ought not to be bailed, 

though the offence amount to no more than homicide 

' by miſadventure or ſclf-defence. 2 Hawk. P. C, 105. 

' 2 Rl. Rep. 268. H. P. C. 9g. Dalt. c. 114. Lamb. 3406. 

2 Inſt. 314» An . 

| Juſtices of gaol-delivery not being within the reſtraint 
of the ſtatute of J/e/im. 1. may bail perſons convicted 


before them of homicide by miſadventure, or ſelf-defence, | 


the better to enable them to purchaſe their pardon. Cromp. 
154. a. H. P.C. ror. P. N. B. 246. S.P.C. 15. 

Alſo it ſeems that in diſcretion they may bail a perſon 
convicted before them of manſlaughter, upon ſpecial cir- 
cumſtances, as if the evidence againſt him were ſlight, 
or if he had purchaſed his pardon. A. P. C. 101. 
Cromp. 153. 


| Alſo if an appellee plead an excommunication in diſa- 


bility of the plaintiff, it ſeems they may bail him till the 
plaintiff ſhall be abſolved; for otherwiſe the appellee 
might lie in priſon for ever, without having any oppor- 
tunity of coming to his trial. 2 Hawk. P. C, 106. 
1 Salk. 6x. 

And whereas ſuch juſtices have power to admit per- 
ſons to bai), it ſeems that they may do it after their 
ſeſſions is over, as well as during their feſtons. 2 Hawk. 
P.C. x06. | 

The court of King's Bench, by the plenitude of its 
power, may in difcretion admit perſons to bail, though 


committed by ether courts for crimes not bailable by thoſe 


courts, on conſideration of the nature and circumſtances 
of the caſe. Vaugh. 157. 6 Med. 73. 2 H.P.C. 112. 
But here it muſt be obſerved, that with reſpect to the 
nature of the offence, although this court is not tied down 
by the rules preſcribed by the ſtat. of 7#/im. x. yet it 
will indiferetion pay a due regard to the rules preſcribed 
by it, and not admit a-perfon to bail who is expreſty de- 


clared to be irreplevifable, without ſome particular cir- 
cumfſtances in his favour. 2 &/t. x85, 186, 189. HB.P. 


C. 104. 1 Salk, 61, 3 Bullt. 113. 2 Hawk. P. C. 11, 
114. 5 Med. 454. | | 

And therefore if a perſon be attainted of felony, or 
convicted thereof by verdict general or ſpecial, or noto- 
riouſly guilty of treaſon or manſlaughter, &c. by his own 
confeſſion 'or otherwiſe, he is not to be admitted to bail 
without ſome ſpecial motive to induce the court to grant 
=  Kelynge go. Dyer 79. 1 Buffi. 87. 2 Hawk. P. 

i. 1 I . : @ 

As Ss a perſon taken by a capias utlagatum on an 
appeal of felony, by the name of 'F. S. gentleman, pleads 
that his name 18 F. S. yeoman, and not gentleman, and 
fo he is not the ſame perſon that was outlawed ; in which 

x 


— i. . 
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cafe, the court in diſcretion may bail him, 
plea be determined, it appears not whether he 


for unti] ts 


perſon intended or not. 2 Hawk. P.C. 1 14, Were the | 


So if a man is convicted of felony upon evidence. 1... 
which it plainly appears to the court that he js not Fl 
ty of it; in which caſe even the juſtices of gaol-detd 
may bail him. Cromp. Fuflice 1 54. 2 Hawk. P.C Ty 

Or where a proſecution is unreaſonably delayed,” 
where the priſoner may be in danger of |] Ts 
either by famine or dangerous diſtemper, 6 
be bailed. 5 12d. 455. 1 Sid. 78. 
$58. 1 Keb, Jos. Latch 12, Cre. 

it. 239. 


The court of King's Bench hath always admitted ye 
ſons to bail impriſoned by the King's ſpecial mm 
or by order of the privy council, where the commitmexe; 
expreſſed the crime or cauſe for which the party was ws 


| mitted, or the like circumſtances, on which in diſcretion 


it will grant bail on other commitments, L 
x Sid. 143. Palm. 559. ON "Rs 
But it was formerly holden by many, and at len th 
adjudged in dir Fohn Corbet's caſe, that perſons commite 
ted by the ſpecial command of the King, ſignified Dy War 


| rant from the lords of the privy council, were not baila- 


ble withoutthe King's conſent, unleſs there appeared ſome 


_ extraordinary circumſtances in the caſe, it being to be 


preſumed that the King would not exert his prerogative 
in ſuch a manner, without ſome good reaſon for the ſafet 

of the ſtate, not fit to be divulged; but this being thought 
to be a great ſtrain of the prerogative, and to make the 


liberty of the ſubje& precarious, and contrary tothe 


purport of Magna Charta, and many other ſtatutes, which 


declared, that no man ſhal} be impriſoned but by due 
proceſs of law, &c, occaſioned the petition of rights 13 
| Car. x. and the 16 Car. 1. cap. 10. by which it ſeems 


now eſtabliſhed, that where commitments by the privy 
council do not with convenient certainty expreſs the 
crime alledged againſt the party, he ought to be bailed, 


| 33 Hen. 6. 28.b. 1 And. 298. 1 Rol. Rep. 124, 192, 
| 219, Con, Moor 839. 
| P. C.72. See Ruſhworth's Colletons, part 1. fo. 458, 


1 And. 158. F, N.B. 66. S. 


The great regard which is fo juſtly due, and which 
has always been paid, to the proceeding of either houle 
of parliament, who are the guardians of the liberty of the 


ſubject, make it ſomewhat doubtful in what caſes the - 


court of King's Bench will diſcharge or bail a perſon 
committed by either of thoſe houſes. See Cre. Car. 507, 
579, 593- 2 Haw. P.C, r10. | 

ence no precedent can be found, where the court 


of King's Bench has bailed a priſoner, ſitting the par- | 


liament, on a commitment, which on the return of 

it Rands indifferent whether it be ftri&tly legal or not. 

2 Hawk. P.C. 110. | | 
And therefore in the Lord Shaftſbury's caſe, who upon 


| his habeas corpus in the King's Bench was returned to have 


been committed by the houſe of lords, for a high con- 
tempt committed againft the houſe ; the court would not 


take notice ofany exceptions againſt the form of the com- | 
' mitment; as that was it too general, and did not expreſs 


the nature of the contempt, or in what place it was com- 
mitted, &c. for that it ſhall be preſumed that it was ſuch 
for which the lords might lawfully make ſuch an order, 
and no other court ſhall preſcribe to them in what form 
they ought to make it. x ed. 144, 145, &c. 

But a perſon committed for a contempt by the order 
of either houſe of parliament may be diſcharged by the 


| court of King's Bench after a diſſolution or prorogation of 


the parliament, whether he were commited during the 
ſeflions or afterwards; for that all the orders of parlia- 
ment are determined by a diſſolution or prorogation, and 
all matters beforeeither houſe muſt be commenced a-new 
at the next parliament, except only in the caſe of awrit 


of error; and if the ſubje& ſhould be deprived of his I|- | 


berty till the next parliament, which perhaps may not 
meet again in many years, no one could ſay when his 1m- 


priſonment would end. 2 Hawk. P.C. 111. 1 Keb. 8714. 


887, 889. 1 Sid. 245. 1 Lev. 165. 1 Mod, 155, 157+ . 
And though the court of King's Bench may in their. 


diſcretion bail a lord upon an impeachment of high vl 
4 ” 


WA 1 


(on, after 2 Jifſolution or prorogation of the parliament, 
0 


| mo a thing which they are not bound to do, and 
ef 


"> .r on confideration of the whole circumſtances 
air, Raym. 381. Lord Stafford's cafe, 
et Earl'of Shaftſoury was im peached for being recon- 
| "Jed to the church of Rome, by the convention that was 
ah 4 int; a parliament 1/7, & 2. and lay inthe Tower 
np next parliament, which being adjourned for two 
as wr he moved to be diſcharged on the a&t of oblivion 
ares neither his crime nor his perſon were excepted, 
\ut clearly within the act of pardon ; the court held, 
a - ſhould be pleaded with proper averments, which 
could not be done here, becauſe there was nothing before 
the court upon which to ground ſuch plea and that as 
{o the bailing him, this being a ſhort adjournment, the 
application for that purpoſe ſhould be to the parliament. 
Carth. 131» 132+ 1 Show, 100. ®: 
[n former days, and particularly at the time when Sir 
Edward Coke was chief juſtice, ſeveral perſons committed 
| io the Fleet by the lord chancellor were bailed by the 
Cart of King's Bench, upon exceptions to the genera- 
lity of the form of the commitments. 1 New Abr. 2.25. 
Alſo one G/anvil, who was generally committed by 
the command of the lord chancellor, without ſetting forth 
any cauſe of ſuch command, ſeems to have been bailed 
upon examination of the merits of the decree, for dif- 
obeying whereof he was in truth committed ; whereby 
it appeared that the decree related to a matter before ad- 
judged at the Common law; which was thought contrary 
to the purport of 27 Ed. 3. cap. 1. and 4 H. 4. cap. 23. 
But this proceeding being reſented by thelord chancellor, 
the ſaid Glanvil was afterwards recommitted by him for 
the ſame matter, and yet was afterwards on another ha- 
beas corpus bailed the ſecond time by the court of King's 
Bench. 1 Rol. Rep. 111, 219. Aoor 838. 2 Bullt. 
201, Cro. Fac. 343- 3 Bulſt, 115. 1 Rol. Rep. © 
Butas there have been no ſuch proceedings of late days, 
the diſuſe of them has certainly leſſen'd, if not wholly re- 
moved the force of theſe reſolutions, eſpecially as itis now 
eſtabliſhed, that a court of equity can give relief after a 


judgment at Jaw; for otherwiſe it would have no power, 


of moderating the rigaur of the law, it being in many caſes 
very doubtful what the law is before it bedetermined ; the 
ſuperior courts therefore will put the moſt favourable con- 
fruction on one another's proceedings, and not intend 
that they acted beyond their juriſdiction. 2 Hawk, P. 
C111, 112, ; 
| The court of King's Bench having the ſupreme con- 
troul of all inferior courts, may in diſcretion admit per- 
ſons to bail committed by ſuch courts, upon conſideration 
of the whole circumſtances of the caſe ; as the length of 
the impriſonment, the enormity, or dangerous tendency, 
or notoriety, or ſmall conſequence of the offence, or ob- 
linacy of the offender, or the dignity of the court by 
which he was committed, and other ſuch like circum- 
ſtances; of which the court will receive information by 
ſuggeſtion or affidavit, being conſiſtent with the return 
: = habeas corpus. Vaugh. 157. 6 Med. 73. 2 Hawk. 
oC. 112, | 
The courts of Common Pleas and Exchequer, at any 
time during term, and the Chancery, either in term or 
vacation, may by the Common law award a habeas cor- 
pus for any perſon committed for acrime under the degree 
of felony or treaſon ; and thereupon diſcharge him, if it 
| plainly appear by the return that the commitment 
Vas 1ilegal, or bail him if it ſhall appear doubtful. 2 /»/, 
$3» 55, 615. 4 Infl. 290. Vaugh. 154. a And. 297, 


_ 81. 3 Leon. 18, 2% Foxes 13, 144 2 44od. 
198, R 


3+ Of ſufficient, inſufficient, and exceſſive bail. 


: No perſon ſhall be bailed for felony by leſs than two, 
and it js ſaid not to þe uſual for the King's Bench to bail 


4 man on a habeas corpus, on a commitment for treaſon 


or felony, without four ſyreties; the ſum in which the 
ſureties are tobe bound, ought to be never leſs than 40l. 
a Capital crime z but it may be higher in diſcretion, 


they refuſe it, not as a matter out of their pow- | 


2B :A v1 

on confideration of the ability and quality of the priſoner 
and the nature of the offence ; and the ſureties may be 

examined on oath concerning the ſufficiency, by hun 

that takes the bail ; and if a perſon be bailed by inſufh- 
cient ſureties, he may be required either by him who took 

the bail, or by any other who hath power to bail him, 

to find better ſureties, and on his refuſal may be com- 

mitted; for inſufficient ſureties are as none. 2 Hawk. 
P. C. 88. H. P. C. 97. 

But juſtices muſt take care that, under pretence of de- 
manding ſufkcient ſurety, they. do. not make ſo exceflive_ 
a demand, as in effe& amounts to a denial of bait ; for 
this is Jooked upon as a great grievance, and is com- 
plained of as ſuch by x 7. & UM. ſefſ. 2. by which it is 
declared, that exceflive bail aught not to be required. 
2 Hawk. P. C. 89. | 

If the party bailed by inſufficient ſureties, do not ap- 
pear according to the condition of the recognizance, the 
Juſtice, &c. who. bailed him is fineable by the juſtices of 
afſiſe ; but if be appear, it ſeems that the perſon wha 
bailed him is excuſed. S. P, C. 333. H. P.C. 97+ | 


By the declaration of rights 1 //7ll. ſeſe, 2. co 2, ex 
ceſhve bail ought not to be required, | 


— 


4+ Of granting bail where it ought to be denied, and de-. 
nying it where it ought to be granted. | 


Thebailing a perſon not bailable by law, is puniſhable 
at Common law, as a negligent eſcape, or as an offence 
againft the ſeveral following ſtatutes. 2 Hawk. P, C. 89. 

By the ſtatute of 7/2/71. 1. cap. 15. it is enacted, 
< T hat if the ſheriff or any other let any go at large by 
ſurety that is not repleviſable, if he be ſheriff or conſta- 
ble, or any other bailiff of fee, which hath keeping of 
{ priſons, and be thereof attainted, he ſhall loſe his fee and 
| office for ever; and if the under-ſheriff, conſtable or bai - 
iff of ſuch as have fee for keeping of priſons, do it con- 
| trary to the will of his lord, or any other bailiff, being 
| Not 1n fee, they ſhall have three years impriſonment and 
. make fine at the King's pleaſure,” | 

Allo it is enacted by 27 Eg. 1. commonly called the 
ſtatute de finibus levatis, cap. 3. ©* That the juſtices aſ- 
ſigned to take aſliſes, &c, when they deliver the gaols, 
| &c. ſhall enquire if ſheriffs, or any other, have let out 
| by replevin priſoners not repleviſable, or have offended 
in any thing contrary to the form of the ſaid ſtatute of 
 Yeſim. 1. and whom they ſhall find guilty, they ſhall 
| chaſten and-puniſh in all things according to the form 
of the ſaid ſtatute,” | | 

And it is further enaQted by 4 E. 3. cap. 2, ** That 
{ at the time of the aſſignment of keepers of the peace, 
mention ſhall be made, that ſuch as ſhall be indicted or 
| taken by them, ſhall not be let to mainprize by the ſhe- 
riffs, nor by none other miniſters, if they be not main-_ 
pernable by law, nor that none who are indicted ſhall. 
| be delivered but by the common law ; and that the juſ- 
tices aſſigned to deliver gaols, ſhall have power to enquire 
of ſheriffs, gaolers and others, in whoſe ward ſuch per- 
| ſons indited ſhall be, if they make deliverance, or let to 
mainprize any ſo indifted, which be not mainpernable, 
and to puniſh the ſaid ſheriffs, gaolers and others, if they 
do any thing againſt the ſaid ac.” | 
_ And it isenacted by 1 & 2 P. & M. cap. 13. © That 
no juſtice or juſtices of the peace ſhall let to bail or main- 
prize, any perſon or perſons, which for any offence or 
offences by them or any of them committed, be declared 
not to be repleviſed or bailed, or be forbidden to be reple- 
viſed or bailed by the abovementioned ſtatute of Z/e/?m. 1. 
| cap. 15. and that the juſtices of gaol-delivery of the place 
where ſuch juſtices of the peace ſhall be guilty of ſuch 
offence, upon due proof thereof, by examination before 
| them, ſhall for every ſuch offence ſet ſuch fine on ever 
ſuch juſtice, as the ſame juſtices of gaol-delivery [ſh 
think meet.” b 

Juſtices of the peace, before they bail a man under 
commitment, muſt at their peril inform themſelves of 
the cayſe for which he was committed ; for if he were 
in truth committed for a cauſe not bailable by law, it 1s 
yy that they did not know that he was STI 
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for ſuch cauſe. Poph. 96. Dalt. c. 114. 2 Hawk. 
P. C. go. | FN 

It is clearly agreed to be an offence by the Common 
law, as well as by Statute, and puniſhable by indict- 
ment, as well as by a&ion, to.deny or delay, or obſtruct 
bail where it oughit to be granted. 14 #. 7.7. H.\P.C. 
97. Dalt. 114. 2 Hawk. P. C.g9. 

But it ſeems alſo clear, that he who has power to bail 
another, is not bound to demand of him to find ſureties, 
and to forbear committing him till he ſhall refuſe to find 
them, but may well juſtify his commitment, unleſs the 
party himſelf ſhall offer his ſureties. H. Þ.C. 97. 
2 Hawk. P.C. 90. | 

The principal ftatutes relating to this offence, are the 
above-mentioned ſtatute of We/tm. 1. cap. 15. and the 
ſtatute De finibus, cap. 3. and 31 Car. 2. cap. 2. com- 


' monly called the Habeas corpus at ; by the firſt whereof 
it is enacted, © That if any withhold priſoners repleviſa- 


ble after that they have offered ſufficient ſurety, he ſhall 
pay 2 grievous amercement to the King ; and if he take 


any reward for the deliverance of ſuch, he ſhall pay dou- 
| ble to the priſoner, and ſhall alſo be in the great mercy 


of the King.” | 

And by the latter of the ſaid ſtatutes it'is enacted, 
<« That juſtices of affiſe ſhall inquire if ſheriffs, or any 
other, have offended in any thing contrary to the ſaid ſta- 
tute of /:/tm. and whom they ſhall find guilty, they 
ſhall puniſh in all things according to the form of the ſaid 


| ſtatute.” OF 


5. Of bail by writ of habeas corpus. 


Tf bail cannot otherwiſe be obtained, the law hath 
provided a remedy in moſt cafes by the habeas corpus aft, 
31 Car. 2. c. 2. | 

By this aCt it is recited, © That great delays had been 
uſed, by ſheriffs, gaolers, and other officers, to whoſe cuſ- 
rody the King's ſubjeAs had been committed for criminal, 
or ſuppoſed criminal matters, in making return of writs 
of habeas corpus, or by ſtanding out an alias and pluries, 
and ſometimes more ; and by other ſhifts to avoid their 
yielding obedience to ſuch writs, contrary to their duty 
and the known laws of the land ; whereby many ſubjects 
had been detained in priſon in ſuch caſes where by law 
they were bailable, &c. And thereupon it 1s enatted, 
<« That whereſoever any perſon ſhall bring an habeas 
corpus directed to any perſon whatſoever, for any perſon 
in his cuſtody, and the ſaid writ ſhall be ſerved upon the 
ſaid officer, or left at the gaol or priſon with any of the 
under- officers, under-keepers, or deputy of the ſaid officers 
or keepers, or deputies; the officer, &c. ſhall within three 
daysafter ſuchſervicethereof (unleſsthe commitment were 
for treaſon or felony, plainly and eſpecially exprefled in the 
warrant of commitment) upon payment or tender of the 
charges of bringing the ſaid priſoner, to be aſcertained by 
the judge or court that awarded the ſame, and endorſed 
on the ſaid writ, not exceeding 12d. per mile; and on 
ſecurity given by his own bond, to pay the charges of 
carrying back the priſoner, if he ſhould be remanded ; 
and that he will not make any eſcape by the way; make 
return of ſuch writ, and bring, or cauſe to be brought, 
the body of the party ſo committed or reſtrained, unto or 
before the lord chancellor or lord keeper, or the judyes 
or barons of the court from which the ſaid writ ſhall iſſue, 
or ſuch other perſons before whom the ſaid writ 18 made 
returnable, according to the command thereof ; and ſhall 


' then likewiſe certify the true cauſes of his detaineror im- 


priſonment, unleſs the commitment be in a place beyond 
twenty miles diſtant, &c. and if beyond the diſtance of 
twenty, and not above one hundred miles, then within 
the ſpace of ten days ; and if beyond the diſtance of one 


hundred miles, then within the ſpace of twenty days.” 


And it is further enacted, /e2?. 3. 5 That all ſuch 
writs ſhall be marked in this manger, per /latutum trice- 
fima primo Caroli ſecundi regis, and ſhall be figned by the 
perſon that awards the ſame ; and if any perſon ſhall be 
or ſtand committed or detained as aforeſaid, forany crime, 
untcſs for treafon or felony, plainly expreſſed in the war- 
rant of commitment, in the vacation time, it ſhall be 


lawful for ſuch perſon ſo committed or detained, (other 


1 


atteſted and ſubſcribed by two witneſſes who were Preſent 


_ fore whom the writ is returnable; and in caſe of his ah 


| minal matters, or by ſome warrant ſigned and ſealed with 


' In vacation time, in purſuance of this act.” 


ſuch court wherein he ſhall be bound by recognizance 


than perſons convict or in execution by legal Procef, 
any one 1n his behalf, to complain to the lord a, 
or lord keeper, or any juſtice of either bench or Ki 
of the exchequer of the degree of the coif; anda OY 
tord chancellor, &c. juſtice or baron, on view of the; ki 
of the warrant of the commitment, or otherwiſz A by 
that it was denied, are authorized and required OO 
queſt in writing, by ſuch perſon, or any tn his behale 
» 


) or 
Ilor 


at the delivery of the ſame, to grant an habeas cor 

the ſeal of the court whereof = ſhall be one A denon 
to be directed to the officer in whoſe cuſtody the th 
ſhall be, returnable immediatz before the ſaid lord ns 
cellor, &c. juſtice or baron ; and on ſervice theregf % 
aforeſaid, the officer, Fc. in whoſe cuſtody the party y 
ſhall within the times reſpeQiively before limited a, 
him. before the faid lord chancellor, juſtice or batch % 


ſence, before any other of them, with the return of ſuch 
writ, and thetrue cauſe of the commitment and detainer- 
and thereupon, within two days after the party ſhall be 
brought before them, the ſaid lord chancellor, Juſtice or 
baron before whom the priſoner ſhall be brought, as 
aforeſaid, ſhall diſcharge the ſaid priſoner from his impri. 
ſonment, taking his recognizance with one or more ſure. 
ties, in any ſum according to their diſcretion, having te« | 
ue to the quality of the priſoner and nature of the of. 
ence, for his appearance in the King's Bench the term 
following, or in ſuch other court wherein the offence is 
properly cognizable, as the caſe ſhall require, and then 
ſhall certify the faid writ, with the return thereof, any 
the recognizance into ſuch court, unleſs it be made ap- 
pear to the ſaid lord chancellor, &. that the party & 
committed is detained upon a legal proceſs, order, or 
warrant, out of ſome court that hath juriſdition of cri. 


the hand and ſeal of any of ſaid juſtices or barons, or ſome 
juſtice or juſtices of the peace, for ſuch matters or offen- 
ces for which by law the priſoner is not bailable,” 
But it is provided, ſet. 4. ** That if any perſon ſhall 
have wilfully neglected, by the ſpace of two whole terms 
after h1s impriſonment, to pray a habeas corpus for his en- 
largement, he ſhall not have a habeas corpus to be granted 


And i is further enafted, ſeft. 5. ** That if any offi- 
cer, &c. ſhall negleC or retuſe to make the returns afore- 
ſaid, or to bring the body of the priſoner, according to 
the command of the writ, within the reſpeQive times 
aforeſaid, or ſhall not within ſix hours after demand, de- 
liver a true copy of the commitment, &«. he ſhall forfeit 
for the firſt offence 1001. for the ſecond 200). and be 
made uncapable to hold his office.” 

And it 1s further enacted, /e&. 6. © That no perſon 
who ſhall be ſet at large upon a habeas corpus, ſhall be 
again impriſoned for the ſame offence, by any perſon 
whatſoever, other than by the legal order and proceſs of 


to appear, or other court having juriſdiction of the 
cauſe ; on pain of 5oc!. 8 Rs Ti 
And it is further enacted, ſe, 7. ** That if any per- 
ſon, who ſhall be committed tor treaſon or felony, plainly 
and ſpecially expreſſed in the warrant of commitment, 
upon his prayer or petition in open court, the firſt week 
of the term, or the firſt day of the ſeflions of oyer and 
terminer, or general gaol-delivery, to be brought to his 
trial, ſhall not be indifted ſome time in the next term, 
ſeſſions of oyer and termtner, or general gaol-delivery, after 
ſuch commitment, the juſtices of the ſaid courts ſhal!, 
upon motion in open court, the laſt day of the term of 
ſeſſions, ſet at liberty the priſoner upon bail ; unleſs it ap- 
pear. upon oath, that the witneſles for the King could not 
be produced the ſaid term, &c. and if ſuch priſoner upon 
his prayer,&c.ſhall not beindited and triedtheſecondterm 
or ſeflions, he ſhall be diſcharged from his impriſonment.” 
And it is further enaQted, ſe&?. 10. 4 That it ſhall be 
lawful for any priſoner, as aforeſaid, to move and obtain 
his habeas corpus, as well out of the Chancery or Ex- 
chequer, as the King's Bench or Common Pleas ; a" 
if the ſaid lord chancellor or lord keeper, or any judg® 


or judges, baron or barons, for the time being, Fu _- 
| egre 


Jegree of the coif, of any of the courts aforeſaid, in the | 

> ion time, upon view of the copy of a warrant of 
_ *+ment or detainer, or on oath made that ſuch copy 
ig OT ſhall deny any writ of habeas corpus by this 
oa quired to be granted, being moved for as aforeſaid, 
they Oat ſeverally forſeit to the party grieved the ſum 
of ee is provided, ſe. 18. © That after the aſliſes 
-oclaimed for that county where the priſoner 1s detain- 
2d, no perſon {hall be removed from the common gaol 
apon any habcas corpus granted in purſuance of this act; 
but upon ſuch habeas corpus ſhall be brought before the 
dre of afiſe in open court, who thereupon ſhall do 
what to juſtice ſhall appertain : But zt is provided ne- 
vertheleſs, pare 19- that after the aſlizes are ended, any 
-rſon detained may have his habeas corpus according to 
the direction of this act.” > ER 

Where a perſon actually preſent in court is-bailed for 
i crime puniſhable with loſs of life or member, it ſcems 
to.be in the diſcretion of the court to take recognizance 
fon each of the bai], either in a certain ſum, or — for 
body, or both ways; however ſuch recognizance of body 
for body, doth not make the bail liable to the ſame pu- 
niſhment with the priſoner, but only to be fined, &c. 
2 Jones 210. 1 Lev. 106. 1 $4. 211. 4 1n/t. 178. 

But for a crime of an inferior nature, it ſeems that 
the recognizance ought to be only in a 'certain ſum of 
money, and not body for body. 2 Hawk. Þ. C. 115. 

It was moved that the defendant might be bailed upon 
the hab. corp. aft, for want of proſecution within a term. 
Per cur. The grand ſeſſions held at Cheſter, where the 
cauſe ariſes, is in nature of a term, and if this prayer had 
ben enter'd there, we might have bailed him (upon mo- 
tion) the firſt day of this term; but the prayer being 
here upon the firſt day, that can give him no advantage ; 
the diſcretion of bailing, which the court had before, is 
now reſtrained by that a; and whereit ſaith (witneſſes, ) 
yet if one witneſs only be ſich, it is within the act ; and 
the words of the act being (upon oath made) an affidavit 
was taken in court viva voce; but this was afterwards 
- waived, and the priſoner was batled by the conſent of the 
attorney general, Comb. 6. # 

C. was brought by hab. corp. thelaſtday of Mich. term, 
and prayed to be diſcharged or bailed, having enter'd his 
prayer the firſt day of Trin. term laſt, and was inditted in 
that term, and now this term was indifted again for the 
ſame ſpecies of treaſon, but never tried on either of them. 
The attorney general inſiſted, that the fir/? indictment 
was for a foreign treaſon, but the ſecond was for a treaſon 
m England; but by Holt Ch. J. the commitment and 
bith inditments are for the ſame ſpecies of treaſon, tho' the. 
wert-ats are differently laid ; but the /a/! 1ndi&ment agrees 
exatily with the commitment ; beſides, the prayer relates to 
the commitment; ſo that the party ought to be tried for 
_ thetreaſ»n for which he is committed, within two terms 
and the deſign of the act was to prevent a man's Jying 
under an accuſation for treaſon &c. above two terms ; 


97 


to which Fyre J. agreed ; but both declared they would | 


£1ve no opinion in the caſe, but bailed him by virtue of 
their diſcretionary power. 12 Med. 66. | 

The defendant was committed to Newgate by the privy 
council, for aiding col. D. to eſcape out of the tower, where 
he was committed for high treaſon ; and being brought here 
Y hab. corp. was bailed ; becauſe tho' the commitment 
was for high treaſon, yet there was 19 proſecution, and a 
ſeſſuns was paſt, 1 Salk 103. | | | 

_ Vne committed for treaſon or felony ought to enter 
his prayer the firſt week of the term, or day of the ſeflions 
next after his commitment, or he ſhall not have the be- 
nefit of the hab. corp, a& ; but if an ad of parliament be 
made which takes away the power of bailing for a time, he 
need not then enter his prayer ; for that is thereby diſpenſed 
with ; but then he ought to enter it the firſt week of the 
term, or day of the ſeſſions, after the expiration of that a#i 
4 parhament ; and for want thereof, the benefit of the 
ab. corp. a&t was denied ; but becauſe the defendant had 
been long in priſon, and his trial had been delayed, and 
ifhdavit was made that his life was in danger, the court 
Ty kin 1 Salk, 103, 104. | 


| juriſd 
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In an ad for ſuſpenſion of the hab. corp. a&t of 31 Car, 2» 
cap. 2. were theſe words, viz. "hat no judge or Juſtices 
ſhall bail or try, Sc. without leave from the King figned 
by fix privy counſellors, It was infifted, that- the hab, 
Fry. act was not ſuſpended, nor is B. R. reftrained by 
theſe words (judges or juſtices, ) becauſe the power and 
uriſdiction cannot be taken away but by plain and poſi- 
tive words expreſſing the ſame, nor do they extend to 
the lord chancellor, &c, and thata ſtatute which deprives 
a man of his liberty ſhall not be conlirued ſo favourably 
as Other acts of parliament ; and the caſes of Lord Ayleſ- 
bury, Fitzpatrick, and Sir IVilliam IWindham were Cited, 
who were bail'd during former ſuſpenſions of this aR, 
But it was anſwered, that thoſe words muſt certainly re- 


| late to this court, becauſe before the act of ſuſpenſion 


was, no judge or juſtice could bail for high treaſon, and 


| therefore thoſe words mutt relate to this court, which is 


compoſed of judges ; that the Lord Ayleſbury's caſe was 
not parallel to this, the hab. corp, being ſuſpended only 
as to him, and them that were then committed on ſuſpicion 
of treaſon, or treaſonable praiices, but not ſuch as were 
committed expreſsly for high treaſon; that if the judges 


are reſtrained, the court muſt be.ſo too, becauſe it is _ 


compoſed of judges ; and that it is to be obſerved, that 
this aCt is penn'd in the moſt general words that could be 
thought on, and that the law-makers could have no other 
intention than to reſtrain the judges from bailing either 
in or out of court ; and this ſeems to be the plain con- 
ſtruction of the a& ; therefore if this court can neither 
bail the priſoners or try them, it will be to no purpoſe to 
grant our hab corp. and fo it was denied, and the rather 
becauſe it was denied in Layers caſe; for the court would 
not try him till they had an order from the King, as the 
act directs. 8 Med. g8. | 

Sir //illiam Windham was committed to the tower for 
high treaſon by Mr. ſecretary Stanhope, and being now 
brought into court the third day before the end of the 


term, by the deputy lieutenant of the tower, upon a 


hab. corp. to him direQted, it was prayed by Mr. ſerjeant 
Pengelly that the return to this writ might be filed. 


The return was read, and the warrant was as follows, 
VIZ, 


« Tames Stanhope, Eſq; one of his Majeſty's moſt 
honourable privy council, and principal ſe- 
cretary of ſtate, | 


THESE are in his Maje/ly's name t» authorize and 
require you to receive into your cuſtody the body of Sir 
William Windham, bart. herewith ſent you for high 
treaſon, and you are to keep him ſafe and cloſe, until he 
ſhall be delivered by due courſe of law ; and for your ſo doing 
this ſhall be your warrant. Given at Whitehall the 7th of 
Otlober 1715« | 
James Stanhope. 
To the lieutenant of the tower of | 
London, or his deputy.” 


Then Mr, ſerjeant Pengelly inſiſted, that Sir I. IF. 


- ought to be admitted to bail upon this warrant of com-. 


mitment by Mr. ſecretary Stanhope, dated the 7th of Oc- 


 tober laſt, and this becauſe of the length of time of his 
impriſonment, without any proſecution againſt him ; that 


eight or nine months and four terms had interven'd, and 
nothing done; that there was another inducement of 
great weight, in his apprehenſion, from the frame and 
form of the warrant ; and as to the generality of the 
commitment, beſides the ill ſtate and condition of his 
health, thedanger his life would be expoſed towithout a 
proſecution ; that he had been there always ready to have 
anſwer'd any proſecution, or any thing that might have 
been objected againſt him ; and nothing had been done 


by him to delay and protrac the proſecution ; that Mr. 


Attorney general had had four full terms ; that Sir 7”. 
had omitted taking advantage of the hab. corp. act, by not 
making his prayer the firſt term after his commitment, 
which he might have done. Upon thele circumſtances, 
where there had been a long default of proſecution, no- 
thing proceeded from Sir //. //, It was the right of 
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every Engliſh ſubjeCt to pray to be admitted to bail ; that 
every perſon committed for capital offences muſt be tried 
in 2 convenient time, or in default of a proſecution, he 
ought to be diſcharged upon bail. All commitments be- 
fore conviction were for ſafe cuſtody only : and the ſame 
rule of juſtice, the ſame adminiſtration of law that pu- 
niſhed offenders, provided for them a courſe to eaſe their 


impriſonment, and to diſcharge themſelves from the im- 


- putation of their offence. 


That this court had full power, in_theſe caſes, to bail ; 
it had been exerciſed in ſeveral inſtances; and would ob- 
ſerve in general how this was at common law. It was 
the liberty of every perſon who was acculed, tho' indicted 
of treaſon, or of any felony whatſoever, to be bailed upon 
good ſecurity; ſo that a man was then bailable for high 
rreaſon. Ce. 2 Inſt, Fla. Pl. Cor. 99, 104+ An accu- 
ſation was of no force to deprive a man of his liberty ; he 
was either bailable by the ſheriff ex officro, or by the writ 
de homine replegiando z but tho” the fratute of /Ve/im. 1. 
cap. 15. which was made 3 £4. 1. took away this power 
of the ſheriff to bail ex officio, or upon the writ de hamine 
replegiands; yet it had been always held, that the court 
of B. R. was excepted out of this act. The fame power 
which it had at Conimon law {till remain'd ; this was 
agreed in both the authorities before mentioned, and was 
confirmed by conſtant experience, Hence it was that 
this court was intruſled with the liberty of all pertons 
whatſoever ;z they were to inquire into the reaſons of the 


confinement of any perſon. 


'T hat after this, in proceſs of time, when commitments 
grew more frequent and general, the ſame conſtant ex- 


perience held good as to the power of this court. There 


were then commitments by the council-board, the flar- 
chamb-r, and other courts, by the immediate warrant 
and command of the King, and by the lords and others 
of his Majeſty's privy council; and this was for ſome 
time, and during the reigns of King James I. and King 
Charles |. it was in ſome meaſure ſubmitted to. Then 
came the ſtatute of the 16 Car. 1, an act made to prevent 
any of theſe inconveniences ; it was thereby (cap. 10 ) 
provided, that every perſon ſo committed, reſtrained of 


his liberty, or ſuffering impriſonment, upon demand or 


motion made by his counſel, or other employ'd by him 
for that purpoſe, unto the judges of the court of B. R. 
or C. B. in open court, ſhould, without delay upon any 


pretence whatſoever, &c. have ſorthwithgranted unto him | 


a writ of habeas corpus : then the a& directed what was 
to be done by the ſheriff or other officers upon this writ, 
and upon making a return, and certifying the true 
cauſe of thedetainer and impriſonment, the court, within 


| three days after ſuch return made and deliver'd in open 


court, were to proceed to examine and determine whether 
the cauſe of ſuch commitment appearing upon the ſaid 
jeturn were juſt and legal or not, and ſhould thereupon do 
what to juſtice ſhould appertain, either by delivering, 


bailing, or remanding the priſoner; ſo that upon this act, + 


theremedy which the party had, preventedany long delay. 


| The cauſe of the impriſonment was to be juſt and legal, 


and this upon the form of the commitment as wellas upon 
the ſubſtance of it ; and tho' the cauſe were juſt and le- 
gal, yet the court was obliged either to deliver or bai] 
the party, if the warrant was not formal and good; that 
by the expreſs words of this act it did not appear, that it 
was in their diſcretion either to diſcharge or bail, and 
this a did not give the court any new power. _ 
That before the habeas corpus act, there were inſtances 
of the court's inquiring into the nature of the cormit- 
ment, and letting the party to bai]. 2 $4. 179. Sir 
R2bert Pye's caſe. The caſe was this ; Sir R. by. and 
1a. Fincher, being committed to the tower, moved by 
their counſel for an habeas corpus ; and this being granted 
and returned, it was moved that they might be bailed, 
they having been a long time impriſoned, without any 


_ proſecution made againſt them. And it was then faid by 
| the court, that tho' they had been impriſoned for ſulſ- 


picion of treaſon, they could not deny to them bail, in caſe 

the counſel of the commonwealth that then was, did not 

proceed againſt them ; for it was the birth-right of every 

ſubject, to be tried according to the law of the land, and 
2 


| where the afſizes were but rare, a man mightbe a priſoner 


fation or commitment. There was alſo Zac 


| was removed, and by rule brought up the laſt day of 


| might be tried ; but it was denied by the court, 


well as in the nature of the thing, this court had taken 


The King v. Gage & al tor the murder of Conway Seymour, 


out of the hab. corp. at, and that before this a there was 


his trial, ſhall not be indifted ſome time in the next 


diſcharged from his impriſonment.” He agreed that this 


A + 


ought not to periſhin priſon ; whereupon they wore 1,.% 
He ſaid, that a man ought not to veriſh der 
U» 
caſe, 1 Keb. 305, 306. | 1 Sid.' 58. Trin, Craft 
The books ſay, ; Fee of he had beeki in is Ba Y: 
committed there for high treaſon by the lords of the a 
cil, March 23, 1H60, he was brought into co Ds 
alias habeas corpus the beginning of that term 
the King's ſerjeant offering to indi him th 


3 and uPo1 
at term, he 


the term ; and through the delay of the proſecuti 

no indictment being againſt hls he Loh an 
bail, That it was ſaid in Keble, Cornwelling's cafe iy 
only by length of time ; ſo that in this caſe it appear.” 
that bailing of the party was the event of it. he ho? 
that there were later inſtances than theſe, where bail = 
been the event of a long impriſonment, Yates's c y 
Hill. 2 WW. & M. Show. 190, 191. B. R. Yates wg 
committed to the priſon of ul! for high treaſon andi 
was moved that he might enter his prayer here, that s 
it muſt be at the aſhzes for the place ; yet wank days 
length of time to the aſſizes, it not being for that Pabhon 
til] the ſummer, to prevent his impriſonment durin / 
time, he was bailed. Perſons muſt be tried in a reaſonable 
time ; and Sir Barth. Shower there inſiſted, that othernife 
by a commitment to Dever, Canterbury, or any place 


ayear or two; ſo that in theſe extraordinary inſtances, a 


ſecurity to the government, and let the priſoner out upon 
bail ; that a man' was not to be confined fix or eipht 
months by way of puniſhment ; thatthis here wasa much 
harder caſe ; eight or nine months had been endured, and 
no cauſe ſhewn, or a ſtep taken towards a proſecution, 

That after this there were other inſtances, as lord 
Ayleſbury's caſe, Hill. 8 I. 3. that he having negleQed 
to make his prayer in proper time, and having lain a 
long time in priſon, and the King delaying to try him 
the court thought fit to bail him. That in the caſe of 


Ld. Ch. J. Helt ſaid, that there are many caſes omitted 


a rule at Common Jaw, that perſons in priſon, in con- 
venient time, muſt be bailed ; and that trials for capital 
oftences ought to be recent ; and that the court would 
conſider of the circumſtances, if the party were to be ad- 
mitted to bail. He ſaid, that to be continued in cuſtody 
a long vacation, when the commitment was ſo long lince, 
would be very hard ; but the court would regard a proper 
time for theſe proſecutions ; that here was not the leaſt 
preparation or attempt made towards carrying on a pro- 
ſecution. That tho? there was no time expreſsly limited 
by the ſtatute of King Charles 1. for theſe proſecutions; 
yet it was apprehended, that now by the habeas corpus att 
of the 31 Car. 2. there was a full obligation upon the 
diſcretion of the court to admit priſoners to bail, tho' 
upon this act there is no limited time for a proſecution, 
The words are, viz. 5 If any perſon ſhall be committed 
for high treaſon or felony, &c. upon his prayer or petition 
in open court, the firſt week of the term, or the firlt day 
of the ſeſſions of oyer and terminer, &c. to be brought to 


term or ſeſhons, &c, after his commitment, the judges of 
B. R. juſtices of oyer and terminer, &c. ſhall the laſt day 
of the term or ſeſſions ſet at liberty the priſoner, upon 
bail, unleſs oath be made that the King's witneſſes could 
not be produced the ſame term or ſeflions; and if any ſuch 
perſon, &c. ſhall not be indicted and tried the ſame term 
or ſeſſions, &c. after his commitment, &c, he ſhall be 


was a pioper meaſure for the court to go by. What the 
parliament have thought a reaſonable time, ought to g0- 
vern the diſcretion of the court. By this a& the King 
did declare that to be an obligation upon himſelf and his 
courts of juſtice; and he conſented by that law, that if 
there was no proſecution in that time, the priſoner ſhoul 
be bailed the firſt term, without an affidavit of the Kings 


witneſſes being then out of the way, and diſcharged the. 
ſecond 


| term, if not tried : that tho? the party did 'not 
wrap | Huge in due time to be within the act, yet 
E -ule of juſtice was the ſame to all perſons. | 


t n 
heh Th the length of time, thi-negle& had been ſuf- 


induced the diſcretion of the court to bail 
that from the form here 


that | 
for 1g 


ies of treaſon. 
— treaſon generaily, or elſe at that rate ic would be 
n the power of the perſon who makes the warrant, 
whenever he thinks a matter is a treaſon, to commit the 
arty for It. The Lord Che had laid it down as Aa ruje, 
2 Laſt. 591. that a mittimus muſt contain the cauſe, tho 
not ſo certainly as an indictment ought, yet with ſuch 
convenient certainty as it might appear judicially to the 
court what the offence was, whether for high treaſon | 
againft the perſon of the King, or for counterfeiting the 
Great ſeal, or for counterfeiting the: King's money. So 
it was in the caſe of petit treaſon ; it was not ſufficient to 
ſay in a warrant, that it was for petit treaſon generally, 
but it muſt be expreſled for the death of ſuch an one his 
maſter, &c. if it were in the caſe of felony, it muſt 
not be fr felony generally, but it ought to ſay for the 
death of ſuch an one, or for burglary, or for robbery, or 
for the ſtealing of an horſe, or the like, that it might ap- 


pear judicially to the court, that it was an offence for | 


which he ought to ſuffer death ; for in a caſe of ſo high a 


nature, concerning the life of a man, the convenient 


certainty ought to be ſhewn to the court, and this not 
only for the ſake of the party in priſon, but for the be- 
nefit of the King, in caſe there ſhould be a breach of 
priſon, if any one ſhould aſſiſt him to make his eſcape ; 
therefore in the firſt place, as the ſpecies of the treaſon 
ought to be ſet forth, ſo it muſt in caſes of felony, or 
elſe the felony might be only ſtealing of charters of land, 
or wood growing, or the like, which a juſtice of peace 
might apprehend to be felony, tho' in law they were not 
ſo. And a farther reaſon Lord Coke gave, was, that if a 
man were indicted of treaſon, or indicted or appealed for 
felony, the capias thereupon which iſſued to apprehend 
the party did comprehend the cauſe of that inditment, 
&c, a fortiori the mittimus whereby the party was to 
be arreſted, having no ground of record as the capzas has, 
muſt, purſuing the effect of the capias, comprehend the 
cauſe in convenient certainty. With this agreed Ha. 
Pl.C. 109. he ſaid, that upon this point there had been 
an inſtance in this court expreſly for this cauſe, ich. 
7IW. 3. Kendal, Roe & al, of which there was a ſhort 
report 5 od. 78, 85. the caſe was this; They were com- 


mitted to a meſſenger by Sir HF. Trumball, one of the ſe- | 
and aſliſting Sir Fames Mont-: 


cretaries of ſtate, for aiding 
gomery to make his eſcape, he having before been commit- 
ted for high treaſon, without mentioning what ſpecies of 


high treaſon he was charged with, and upon debate they 


vere admitted to bail, becauſe the particular ſpecies was 


not mentioned. It was held not ſufficient to commit 
them for aiding and affiſting a perſon charged with high 


treaſon in his eſcape, without a particular deſcription of. 


the treaſon in the perſon.committed, and it not appearing 
to the court that the cauſe was ſufficiently aſcertained 
they admitted them to bail. Sir Barth. Shower, of coun- 
ſel with the priſoners, ſaid, that if Sir Fames dontgomery 

been committed for ſuch a cauſe generally, for which 


the priſoners there ſtood committed, in aiding and afſiſt- | 


ng him in the making his eſcape,he ought to have been 
alled, and this was denied by the court. The reaſon 
8iven in that book ( '5 14d.) was a general rule, that if 
the warrant had expreſſed the ſpecies of treaſon, they had 
en guilty of the ſame particular ſpecies ; this was not 
"r the ſake of the party, but for the better cuſtody of 
im by the gaoler. - But he ſaid, that upon his general 
Turn here, as it is, it was entirely in the diſcretion of 
the magiſtrate to make what he will to be high treaſon ; 


: 


Q 


£ 
: 
: 


he may not confine himſelf to the particulars within the : 
ſtatute of 25 £4, 3. - So that, for the ſatisfation ofthe 


| court, the particular ſpecies of treaſon ought to be men- 
whe in the preſent caſe, as there had been no attempt | 


reaſon f..r a delay of the proſecution, not- | King, the levying war againſt him, &«, or elſe a man 


| may be continued in cuſtody only upon the apprehenſion 
| of the magiſtrate, He ſaid, that this caſe of Kerda! and 


tioned, whether it be for compaſling the death of the 


Ree was a very flrong and poſitive opinion ; that the 
ſtatute of K, Ch. 1, and experience ever ſince, had con- 
firmed this opinion, and from the expreſs words of this 


{ſtatute the court ought to examine, whether the cauſe of 


commitment were juſt and legal, not from the circum- 
longer in cuſtody ; by law, the warrant ought to expreſs | 


ſtances of the faCt only, but from the form and frame of 


| the warrant; that in the ſtatute of Car. 2. the words 
were (+ Committed for high treaſon or felony plainly 


and ſpecially expreſſed in the warrant of commitment”) 

this muſt go-to the ſpecific offence ; you cannot ſay a 

man is committed for felony, without ſpecifying the a&. 
He ſaid, that there was a further inſtance which 


| would move the diſcretion of the court in this matter, 
and that was Sir J/, JY.'s ill ſtate of health, and. the 
condition he had been in during his confinement ; and 


longer conhnement without a proſecution would expoſe 
his life to great danger ; that he would not enter into the _ 
expreſſions of the terms of his indiſpoſition ; there were 
afhdavits of that from his phyſicians; that he had for 
ſome years been under this indiſpoſition, an inflammation 
in his lungs ; that his phyſicians did ſay-it had affeed 
bim in ſuch a manner already, that a remedy might come 
too late without the air of the country ; that there was 
alſo this circumſtance in the family, his father died of 
the ſame diſtemper in the lungs about the ſame age ; that 
the danger might ſtill be increaſed by two or three months 
longer confinement this hot ſeaſon of the year, and then 
there would be no need to carry on a proſecution or in- 
dictment againſt him. That Sir J. W. had done every 
thing that ſignified his obedience ; he would not attempt 
ordo any thing that might give offence; that this was no 
ſurprize ; onthe other ſide, he had given all opportuni- 
ties he could to their carrying on a proſecution ;z.and that 
upon theſe circumſtances he hoped that the court would 
exerciſe their diſcretion, in granting him an enlargement 
upon ſecurity ; that there were preſent four noble perſons 
to be his bail; that he ſhould anſwerany accuſation againſt 
him, and for his good behaviour in general, which 
would be a better ſecurity to the government than to 
keep him in cuſtody. | | 

Then Mr. Feffrys, of counſel] for Sir I. IF. prayed 
the affidavits might be read ; which being done, he ob- 
ſerved, that from the firſt-affidavit 1t appeared that Sir 
W. WW. had this inflammation in his lungs from his youth ; 


| that his father died of it about the age he was now of; 


that in 1710 he was forced to leave this town, and go 
into the country ; that in 1714 the cough returned upon 
him very violently ; that his {ickne(s and indiſpoſition 
now was to be imputed to his want of air and exerciſe ; 
that Dr. Herney, the phyſician of the Tower, was of 
opinion, that if his diſorder ſhould increaſe upon him 
this hot ſeaſon of the year, it might endanger his life, 

Then the affidavits of two of his ſervants were read, 
how his indiſpoſition had been during his confinement, 
&c. upon which Mr, 7effiys procceded, and faid, that 
they did not pretend to move for adiſcharge of the com- 
mitment ; that Sir / J/, was very willing to give teſtt- 
mony of his innocence, and therefore now only prayed 
to be bailed. _ 

Then he took notice of the form of the warrant, viz. 
I ſend you herewith the body of Sir ////'am Windham tor 
high treaſon, to be ſafely and cloſely kept, until be ſhall 
be delivered by due courſe of law, &c. and faid that the 
liberty of all the ſubjects of England were concerned 1n 
this matter, and that here was a commitment without 
oath. That my Lord Coke, 2 In/?. 51. on his reading 


_ upon the ſtatute of Magna Charta ſaid, that where there 


was any witneſs againſt an offender, he might be taken 

and impriſoned by Jawful warrant, and .committed to 

priſon ; that the flatute of 25 Ed. 3. cap. 4. took notice 

and recited the ſtatute of Magna Charta, and then en- 

acted, that noneſhould be taken by petition or luggeſien 
a 
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made to our lord the King, or to his counci}, unleſs it 
were by inditment or preſentment, or by proceſs made 
by writ original at the Common law ; that in this caſe 
there did not appear ſo much as a bare ſuggeſtion, Here 
ah a commitment without any fa&t made out, without 
any proof of a crime, that our liberties from that time 
forward would be at the diſpoſal of the ſecretaries of ſtate z 
we ſhould be bur tenants at will to them. He ſaid, that 
from the generality of the crime in the warrant it was 
void, becauſe the crime was not ſpecified ; it did not ap- 
pear what this offence was; that it was very well known 
the ſpecies of high treaſon were very different ; that the 
judgment was very diff-rent : in ſome caſes it was to be 
drawn, hang'd and quarter'd ; in others, as counterfeit- 
ing the coin, the quartering is not part of the ſentence. 
The ſpecies of treaſon to be expreſſed in the warrant was 
not for the benefit of the party only, but was alſo for the 
benefit of the crown, that it might be known what ſort 
of crime it was, and what judgment was due ; that it 
was ſaid 2 [n/t. 52. that it was for the King's benehit, 
and that the priſoner might be the more ſafely kept. 
That if the lieutenant of the Tower ſhould have per- 
mitted Sir I. [/. to have made his eſcape, could he be 
charged with high treaſon? what ſort of judgment muſt 
there be given here ? there was no ſuch thing as ajudg- 
ment in law generally for treaſon. | JET 
That in the caſe of Kendal and Roe, Mich. 7 IF. 3. 
three things were objected, 1ſt, Whether the ſecretary of 
flate had power to commit; but this was over-ruled. 
2dly, Whether the commitment could be toa meſſenger, 
And this not prevailing; it was, 3dly, inſiſted upon, that 


the ſpecies of treaſon which Sir Fames Montgomery was 


committed for ought to have been ſet forth, and upon 
this they were admitted to bail, | | 

That there was another matter of weight here as to 
the manner of the commitment ; he was to be ſafely and 
cloſely kept, and the lieutenant of the Tower has done 
this very fully; that there .was a form and proper con- 
cluſion to all warrants ; that Ld. Coke took notice of this 
form, and of the concluſion, that if the party behaved 
himſelf il] in cuſtody, he might be ſo cloſely kept for the 
fafer cuſtody of him ; but that the magiſtrate had only 


| power to commit the party, not to dire& any ſuch thing 


concerning his confinement. 
That this caſe here was the ſame as Ld. Ayleſbury's caſe; 


he ſaid, he had ſome particular reaſon to know it very 


well, he was committed 21 ay 1695, and he continued 


in cuſtody till Hill. term following ; that this term, when 


he came to make his prayer according to the habeas cor- 
pus at, he was told he was not within it, for that he 


_ ought to have made his prayer the firſt week in the term 


after he was committed, the at of ſuſpenſion not reach- 
ing this-caſe. = © --- | 
Mr. Reeves argued of the ſame ſide, that here was ſuf- 


ficient to make the court exerciſe their power of bailing ; 


firſt, thelength of time of the impriſonment, and no proſe- 
cution; there was beſides this, the ſtate and condition of 
Sir I/.IF.'s health; his life would be in danger by alon- 
ger continuance in cuſtody; then there was the form and 
generality of the warrant; that either of theſe reaſons 
was ſufficient, but when all three concurred, that caſe 
would be the ſtronger. 


That firſt, as to the length of time, Sir 7. IF. was 


committed the 7th of O#ober laſt; that between eight and 
nine months had paſſed, and during that time there had 
been no proſecution ; that tho? there was no time limited 
by law for a proſecution, yet it ought to be on foot in 
ſome reaſonable time, and here was not any reaſon given 
why Sir J/. IV. had not been proſecuted. 


'T hat as to the habeas corpus act, it appeared: from it 


that perſons were to be kept in cuſtody but for ſome con- 
venient time, and he would ſubmit it, whether this act 
did not fay what ſhould be a ſufficient time, It was en- 
acted, that if any perſon committed, &c. ſhould enter 


his prayer the firſt week of the term, &c. to be brought. 


to trial, and ſhould not be indited that term, &c. he 
was to be {et at liberty upon bail the laſt day of the term 
tfc, that in this caſe Sir . I. had neither enter'd his 
prayer the firſt term after his commitment, or the ſecond, 


7 
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| danger he isunder, the inflammation in hi 
| { iS lu « fy» 
a diftemper his father died of about the ine? It bein 


muſt be ſubmitted to the court ; that as 


| Then it ſai4** for aiding and aſtiſting Sir Fames Monge. 


and if fo, would not the court after four terms bail 


It he ought to be bailed : That upon the habeas corpus at 


| ſon or felony were plainly and ſpecially mentioned, 


| he ſhould appearatall times ; that this was as ſafe acuſtody 


| had it at Common law, and it was not taken away by 


or third, eg the end of the fourth 3 that 
come with his prayer the firſt term, the courts: o#;, a: 

muſt have bailed him ; and it muſt be bites inet 
the court now in their diſcretion ought. not to F” yo 
Then as to his health 3 as to the circumſtances ye 
caſe, the nature of Sir J/, I's indiſpoſition, 7 


if he had 


the oreat 


age, and 
rug ning too 
oO the | 

generality of the warrant, the caſe of Kend4! and Ru > 


in point, that if the warrant were ill. the 0 

be admitted to bail. There was a een: Apts 
high treaſon, © Receive and take into your cuſtod k ; 
aal and Roe for high treaſon.” And if this wer ood. 
could then what came afterwards make that Wir k 
bad one, by deſcribing the ſpecies of treaſon ? If the b 
neral part be good, the other could never make it bad, 


the dangerous ſymptoms now upon him; theſe t 


mery to make his eſcape, being in cuſtody for high trea. 
fon 3 now this might be a treaſon for compaſling the 
King's death, levying of war againſt him, &c. in which 
caſe perſons aiding and affiſting knowingly, would haye 
been guilty of high treaſon ; bur if the offence were har. 
bouring a jeſuit, counterfeiting of money, coining of 
money, &c. that the aiding and afliſting the offender to 
make his eſcape would not be high treaſon ; that the 
court there did not go into any examination to ſupply 
the defect of the warrant, but they took it upon the tac: 
of the warrant ; and becauſe there was not a ſufficient 
charge of high treafon, and purely upon the generality 
of the warrant, Kendal and Rye were admitted to bail. 

1 hen to apply this, if there were a caſe of bigh treaſon 
for which he might be committed, the court will bail him; 
He might be committed for counterfeiting of the coin; 


him ? ſurely the court would have done it : That the 
court could not take any notice of what he was commit- 
ted for, but from what was expreſs'd in the warrant ; and 
tho' the warrant were good, yet upon the uncertainty of 


it did ſeem to be the opinion of the parliament, that the 
ſpecies of treaſon ought to be expreſſed. What was elſe 
themeaning of the words © plainly and ſpecially expreſs'd 
in the warrant of commitment ?” No one was to have the 
benefit of this act to be bail'd, if in the warrant the trea- 


That as this caſe was, he hoped they had a very ſtrong 
one; that there were four noble perſons of great fortune 
who would have the cuſtody of this gentleman, and that 


as that of a ſingle perſon, the gaoler ; that from the cir- 
cumſtances of his health, and the expoſition of the war- 
rants, the court might exerciſe their diſcretion of bailing. 
Then vir Foſeph Fekyll (King's chief ferjeant at law) 
ſpoke on the behalt of the crown, and ſaid, that there 
was no doubt but the court had a power of bailing; they 


any ſtatute ; that givesno reaſon in this caſe for thelength 
of time, which only holds when there is a failure of pro- 
ſecution, &c, which did always ſuppoſe the innocence of 
the party ; the commitment on the 7th of O#ober lat, it 
which time many perſons were involved in the rebellion, 
and the proſecution of theſe perſons, had taken up the time 
of thoſe who had the honour to ſerve the crown ; fo that 
it was not a negle&, nor to be imputed to thoſe engages 
in the proſecution, becauſe he might have accelerated the 
proſecutipn, and called upon the crown ta have been 
brought to his trial by the habeas corpus a&t ; ſo that the 
reaſon turns upon them ; that-the length of time was 
owing to his negleR, 'that he did not make his prayer 
in proper time, | 
That as to the habeas corpus aR, it was reaſonable the 
court ſhould copy after it; but when that a& came to be 
conſidered, it would appear direQaly otherwiſe than 2s the 
objeRtion had been made; that a& was deſigned for thoſe 
that would take the benefit of it, and not to affiſt thoſe 
that would not, nor was any reaſon to be drawn from the 


ſtatute to induce the bailing, for it took away the _ 
ro 
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thoſe who did not claim it, and never defigned to | 
fame advantage to thoſe that did not defire it, 


as der the caſes which had been cited, except that of 


from 
ant the 


}1 and Roe and Yeates, Show. 190, 191. went upon 


Kenda | length of time only ; but whether this and the 


enera NR 
ey nption of the party's innocence were not anſwered 


” he publick buſineſs that the King's counſel had been 
ncerned in, he would ſubmit to the court. 

That as to the liberty of the ſubjeA, which had been 
chown in, that was to be regarded only as a popular way 

rralking ; but they, who had the honour to ſerve the 
: yn, had more reaſon to do it, againſt the rebellion 
ya was raiſed to deſtroy the liberties of England, as well 
az the perſon of the King. 

That theſe warrants were legal warrants, and this ob- 
toftion Was made in Crefton's caſe, but not allowed ; that 
the habeas corpus at infifted upon in this matter, ſaying 
«thetreaſon or ſelony muſt be plainly and ſpecially expreſ- 
{4 in the warrant,” (there plainly and ſpecially) mult be 
the ſame thing 3 it was never the deſign of the ſtatute to 
conſider the difference of high treaſon ; they were of the 
ſame conſequence in law; they were all capital offenccs ; 
:* was the ſame crime in law, and therefore the ſpecies 
need not be expreſſed, That as to the diſcretion of the 
magiſtrate, it was for him to judge of accuſations that 
come before him; where was the extending and ampli- 
fying of his power, if he were left to diſtinguiſh between 
offences; all treaſons were in a written law, they were 
all enumeraed in the ſtatute of 25 Ed. 3. or in ſubſle- 
quent fatutes, otherwiſe there would be leſs power left to 
the magiſtrate than there was in a judge upon an accuſa- 
tion before him ; that as to the caſe of Kendal and Roe, 
that was plainly different, for there was a commitment 
for having aided and afſiſted Sir F. A. in his eſcape, being 
committed for high treaſon; it ought to have been parti- 
cular as to the ſpecies of treaſon, becauſe the crime com-. 
mitted by Kendal and Roe was for ſecondary treaſon, and 
this depended ſolely and intirely upon the firſt warrant of 
commitment, and therefore ſuch a particularity might be 
neceſſary to bring theſe perſons to be puniſhed for the 
high treaſon, and yet not ſo in the principal caſe ; for if 
vir F, M. had been before the court, that would have 
been ſome doubt whether the treaſon muſt be ſpecified ; 
but that in the caſe of Kendal and Roe for ſecondary 
treaſon, it would be ſo no further than the treaſon ex- 
preſſed in the warrant, ſo that there may be a difference 
between that and the preſent caſe. ONE 

That as to the matter of the ſtate of Sir Y. W's 
health, the court muſt go according to law and juſtice ; 
it was a tender and compaſſionate point to intermeddle 
vith; he ſaid they were on the harſher ſide in this caſe, 
from what it would be in the caſe of another perſon ; it 
did not appear to be any chronical diſtemper ; it did not 
return by fits. That Sir J/. I. did not apply upon the 
habeas corpus a&t, but thought then the indiſpolition he lay 
under not a ſufficient ground ; that he was not now in 

worſe condition than he had been. 
| Then Mr. Attorney general ſaid, that as to the ohjec- 
tions which had been made concerning the liberty and 
Property of the ſubject, that they would be at the pleaſure 
of a ſecretary of ſtate; and as to the warrant of commit- 
ment, that it was not ſaid that he was charged upon 
oth; this latter obje&tion had been over-ruled often- 
times, and if there / Gre be a miſtake in the warrant, 
that would not make the liberty of all the ſubjects of 
England at the diſcretion of a ſecretary of ſtate. 

As tothe length of time ſince this commitment, it had 

n ſaid, that where the ſtatute of habeas rorpus was 

flent, the court would bail by Common law, but length 
of time was only good reaſon in diſcretion; he argued, 
that there was a rebellion in the kingdom at the time of 
that commitment, and ſince the rebellion had been quell'd, 
all perſons concerned for the crown, and who ſhould 
have taken care for this proſecution, had been employed. 

bat Sir J, IJ. might himſelf, if he had thought fit, 
ave demanded a proſecution ; that he knew ſo much of 
a proſecution againſt Sir JF, JJ. that as far as the matter 


en nts him, it mult be in Somerſet/hire, and tho' 
OL, » 


Bs, 


ohe aflizes had lapſed, yet what was before ſaid was a 


ſufficient anſwer to it. 


That as to the legality of the warrant not mentioningthe 


ecies of the treaſon, this exception was taken in Z. 

reften's caſe, 1 Sid. 58. and not allowed, and the bill 
of rights in Ruſh. colleions, was only that warrants 
without cauſe ſhewn were illegal. That the officer which 
commits muſt judge of the treaſon, whether it were ge- 
nerally or ſpecially committed; and if it were ſpecified in 
the warrant, that it was for treaſon in conſpiring the 
death of the King, that might be proved by levying a 
war, and what light could he have more than now ; ſo 
that ſuch a ſpecifying did not make it more certain, or 
more for the advantage of the party, and the warrant was 


not traverſable. That as to the;time in Croftor's caſe, 


there was a year and half's confinement ; that there had 
been many inſtances of ſuch commitments as theſe; and 
the caſe of Kendal and Roe, if it had been an 1:legal com- 


| mitment, they muſt have been diſcharged without bail ; 


that in that caſe it did appear that Sir 7. MM. was dead, 
and that he being not to be convicted, there could be no 


convidion of thoſe that let him eſcape, and they were - 


bailed without debate, chiefly for that reaſon ; the war- 
rant indeed was only juſt touched upon. That moſt of 
the things which had been ſaid, were inſiſted upon in 
Mr. Harvey's caſe this term, and diſallowed. 

That as to the ſtate of Sir JY. 77”. health ; if he had 
known any thing of that being inſiſted upon, he would 
have ſent the phyſician of the tower to ſee him, but as 
jar as it appeared, he faid Sir JF. JF. looked very well ; 
that the aſflizes were not far df, and then might apply 
for a tria], or enter his prayer, and be diſcharged. 

Mr. Solicitor general obſerved, that in the habeas corpus 
act there were three ſe&tions, wherein mention was made 
of the cauſes to be contained in warrants of commitment: 
the firſt had the words *©* felony or treaſon plainly expreſſed 
in the warrant of commitment” ; theſecond had the words 
* high treaſon or felony plainly and ſpeciallyexpreſied inthe 


warrant of commitment” ; that the third had the words 


< petty treaſon or felony plainly and ſpecially expreſſed inthe 
warrantof commitment”; and by comparing ali theſe three 


together, it appeared that the parliament did not intend 


any other, but that it ſhould only appear whether the 
offence was high treaſon or felony. Then to conſider the 
caſe at Common Jaw, he ſaid that this a& had not al- 
tered the law, but the return upon the commitment will 


' have the ſame conſtruction as at Common law. To what 


purpoſe ſhould the ſpecies of treaſon be ſet forth ? There 
was no neceſſity to mention the overt aCt, yet if any 
thing more than high treaſon was to be ſet forth, it muſt 
be the overt act ; it would be of no uſe to the priſoner, 
nor of any uſe to the court; that it ſhould appear that the 
court had juriſdiftion, without affigning the overt act. 
That as to the objeCtion about the power of the ſe- 
cretary of ſtate, he ſaid there was no doubt but he had a 


power to commit; in the caſe of Kendal and Roe, this 
| objection was ſcouted at ; and my Ld. Ch. J. Felt there 


ſaid, that it was more for delight than neceſflity; that by a 
reſolution in Leonard's Rep. it appeared, that the court 
took this difference, that where cone was committed by 


| one of the privy council, the cauſe of committing ought 


to have been ſet down in the return, but contrary where 
the party was committed by the whole council, there no 


cauſe ought to have been alledged ; that this was offercd, 


to ſhew that the ſecretary of ſtate had power.to commit ; 
that theſe words (plainly and ſpecially) were ſufficiently 
anſwered by a warrant tor high treaſon only, without any 
particular ſpecies of treaſon ; for ſuppoſe it had been laid 
for high treaſor-in compaſling the King's death, of which 


| there were divers overt acts, would the priſoners hereby 


be better informed ? In Z. Crofton's caſe there was another 
reaſon given, for it was faid that the King need not 
diſcover the particulars, for it might be incanvenient to 
him, and no one could know what the conſequence of 


this might be. 


That in the great caſe of an habeas corpus, 3.Car. in: 
the caſe of Sir John Corbet, Sir Edward Hampden, & al', 


upon the general return of a commitment per ſpectale 


mandatum domini regis ; it was agreed, that if there bad 
Z 4% b:en 
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ſufficient. In 27 H. 7. a commitment pro ſuſpicione fe- 
bonie was by all {ides allowed to be good. So it was 1n 

e time of FH. 8. pro homicidio fatto. v0 30 Eliz. Brown's 
ay pro ſuſpicione proditionis, That in Vaug. 142, 143: 
Bujhell's caſe, this return was taken for granted ; that 
was on a commitment of Bu/hell and al', for having ac- 
quitted Pen and Mead on an indictment for a riot, &c. 
and it is there ſaid by my Ld. Ch. ]J. YVaughan, that it 


' might have been objeRted, that as the return of an habeas 


corpus for treaſon or felony had been good, fo the return 
there was ſufficient, and he wondered it. had not been 
mentioned ; and it was not objected to either at the bar 
or at the bench; but it was obſerved, that there was a 
difference between the two caſes; for upon a general com- 
mitment for treaſon or felony, the priſoner (the cauſe ap- 
pearing) might preſs for his trial, which ought not to 
have been denied or delayed, and upon his indictment and 
trial, the particular cauſeof his commitment mult appear; 
as to the caſe of Kendall and Roe he ſatd, that the judg- 
ment of the court was not upon the ſpecies of treaſon 
being not ſet forth; my Ld. Ch. J. H/t gave no opinion 
as to that matter, but an objection was there made, that 
Sir F. M. was not charged to bp guilty-of bigh treaſon; 
now he muſt be guilty of this, to make the others guilty 


_ of high treaſon in aiding. and affifting him to make his 


eſcape; he added, that it was not ſaid in that cafe, that 
a general commitment for high treaſon was not good. 
As to the length of time, he ſaid that was to be conſt- 


dered upon the habeas corpus act, whetherit was not agood 
| deal owing to Sir ///.'s own neglect, by not applying to. 


the court ſooner, when that aCt had chalked out a method ; 
for upon entering his prayer in proper t.me, if he had not 
been indiCted that term, upon motion in open court the aſt 
day of that term, he muſt have been diſcharged : that thefe 
were conditions put upon the party, of which if he would 
have the benefit, he muſt follow what was by them pre- 
ſcribed. That there had been attempts upon the govern- 


ment, every body knew; it was not necellary to ſpecify. 


that; could it be ſaid the warrant was void for wantof this ; 
furely it was legal and juſt, and the ſecretary in doing 
what he had done, had but done his duty. | 

On the reply Mr. ſerjeant Pengelly ſaid, that the Attor- 
ney general had not given any reaſon for his delay of a 
proſecution; that it was not inſiſted upon that they had 
any witneſſes, or that any of thoſe witneſſes were out of 
the way or abſent, to obſtrudt the carrying on a proſe- 
cution ; that, this being ſo, it was plain from the hab, 
corp. act, there was no other excule to be given to the 
court, viz. that the witneſles could not be found, or were 
not in the way, or by reaſon of ſome abſence; if Mr, 
Attorney general had been pleaſed to have given any ac- 
count of that, it might have given ſome ſatisfaction 10 
the caſe. That upon every commitment for high treaſon, 
theremuſt be expreſs evidence of that fact, and this ſhews 
that every thing muſt then be in arTeadineſs to make out 
the ſubſtance of the commitment; it deftroyed all pre- 
ſumption of the witneſſes being out of the way ; they 
ought to have proceeded freſhly ; that their delay of not 
fuing for an hab. corp. could not be imputed ro their pre- 
judice, but it might evidence how much they were prelled 


at that time, as that Mr. Attorney general ſhould happen 


not to think of this particular caſe; that Sir 7. I. 
was not to be involved in the caſe of thoſe that were in 
the rebellion ; whatever they deſerved, whether a recent 
proſecution or not, he was not within the act made for 
their trial; his was a partieular caſe; his confinement 
was to be anſwered for by default of their proſecution; 


that he was not to be neglected, becauſe others of an in- 


ferior quality were to be tried; that others of a leſs qua- 
tity had been proceeded againſt in the country, and a per- 
ſon of his quality had been neglected tho in town, always 
ready to be brought to juſtice, and that tho' there was no 
pretence of a proſecution againſt him, he muſt now go 
down into Somerſetſhire; that it was not ſaid there was 
ever an intention to proſecute him; that this looked like 
a wilful looking over his caſe, and if this proſecution in $9- 
merſetſhire ſhould not ſucceed, yet it might be a (atisfac- 


' tleman of quality ought not to be reflrain 


_ action for the penalty. It was a wave 


| was there any inſtance of a commitment for te 


ought not to be deferr'd, 


or bail to be given, Sir J/. 77. ſhould ſubmit to it, and 
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been any particular deſcription of the offence, it had been || tion to ſome people. He ſaid, that the libs 
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ſuggeſtion, ora re 50 Upan fuch 
g : port that Mr. Attorney gener! 
proſecute; impriſonment was only for ſafe culſoy. 
Clauſe of the habeas corpus act, if their prayer w 75 
tered in due time, took away only the remedy 
might have againſt the judge or officer as to any peg] 
upon that act, but it was never intended to Dfvons 6 
being bailed; this was the conſequence, that the . 
ſhould not have the benefit of that act, 1o 2s to brings 


It gave him leave 


but {till he did not forfeit his liberty ; 

to get his liberty ſooner than he elſe could, nor 0k wy 
any beneft he had at Common law ; that Sir IL .I Po 
clear {till to have the advantage of that Ratute; that = 
Attorney had no interruption either in M1 1ich, or Hp 
term, efpecially in this town; there were two terms Dog 
pleat; that the hab. corp. act ſaid, that two terms Were | 
reaſonable time for a proſecution, but his client had lai 
two terms more; this was a Couble time, and a double 
puniſhment; it doubled the inconvenience Up9N the prg. 
ſecuted: for by law the proſecution ought to be trch, 
That as to the form of the warrant, he ſaid that they 
(the King's counſel) had not given any inſtance where 
had been adjudged good. The eyent of Croftin's eaſe 
was arainſt them, when he was b:onght Up upon his 
hab. corp. he was remanded for two or thrice days and 
at the end of the term he was let to bail; the cos 
thought that a general commitment was not luflicient to 
continue him in cuſtody; That there was great reaſon 
why the ſpecies of high treaſon ſhould be mentioned; 
lony oe-. 
nerally held to be good, and allowed ? If a comn.itment 
for murder or felony were not good, could there hs an 
difference, why it ſhould not be ſo too in caſe of high 
treaſon ? for as treaſon is the genus, ſo is felony, He 
ſaid, the reaſon of this was, becauſe the court of B, R, 
which was a ſuperior court, might have ſome controul 
over the aCtions of inferior magititrates, and ought to have 
ſatisfaction ſhewn them; that it was a crime of that na- 
ture for which a perfon ought to be committed, and in 
order to this, there muſt be ſome convenient certainty in 
their warrants as to the ſpecies of treaſon ; the fact im- 
ported it, as if a man were taken in actual rebellion, 
T hat particular ſpecies aroſe immediately from that fat; 
ſhall an inferior magiſtrate be truſted with the exami- 
nation of fats, and yet make the court a general certi- 
fcate without having the ſpecies, tho? it were not ne- 
ceſlary to ſet forth the overt at ? 

As to the caſes in Ryſbworth, and the ſeveral inſtances 
inſiſted upon, as for ſuſpicion of treaſon, ſo for ſuſpicion 
of felony, ſo pro homicidio, he ſaid that theſe were not 
law, and that there were at that time ſeveral commit- 
ments made, when the ſecretaies of ſtate pleaſed, without 
the particular ſpecies of the treaſon ; that the, certificate 
of the judges in Rufhworth was made only to excuſe 
themſelves; that they had not ſet any perſons at liberty, 
but where the cauſe of the commitment had not been 
certified or returned to them ; that as to the caſe of 
Kenlal and Roe, my Lord Ch. J. Holt ſaid, It was a 
{trong objection, that the particular ſort of treaſon was 
r.ot mentioned, and this was inſiſted upon at the bar mn 
Montgomery's caſe. | | | 

That as to the caſe in Yawgh, tt was flrong for him; 
for upon ſuch a general commitment for treaſon or felony, 
the priſoner (the cauſe appearing) might preſs for his 
trial, which ought not to be denied or delay'd; which 
ſhews, that if this commitment be allow'd, yet the party 
ought to be proſecuted immediately, and this proſecution 


That if Mr. Attorney general defired any recognizance 


would be forthcoming to appear at any time, which 
would be a far greater ſecurity than his commitment. 
Mr. Feffrys by way of reply alſo ſaid, that Sir /7. had 
been ſo cloſe kept, that he had not ule of pen, ink, or 
paper for two months, ſo that he could not apply for any 


cnlargement from his impriſonment. W—_ 
| a 
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That as to the caſe of Kendal and Roe, no anſwer | 
1 been given to it; for tho* Sir Fames Montgomery was 
re et his death could not alter that caſe; as to the 
dead, ba Mr. Solicitor, that the objetion about the 
Jays of a ſecretary of ſtate to commit, was there ſcouted 
2x the court, it was there mentioned by my Ld, 
_ Holt; and tho' their power be now agreed to, yet 
ye en but formerly clerks of the council, and are 
on \ late grown to be great miniſters of ſtate. 'The 
prot ey general has ſaid, that we ſhould ſtay till next 
—_ much he knew of a proſecution; ſo that as yet 
© dots not know it with any certainty. The hab. corp. 
"3 ſays, that there ought to be oath made that the wit- 
a" cannot be produced, Mr. Attorney did not ſay 
yg he had directions to proſecute, or that he would pro- 
Mr Reeves by way of reply further added, that it was 
not ſaid how long time Mr. Attorney had direction to 
ofecute In Somerſethhire : there had been already an aſ- 
Xo in Somerſetſhire, there was a conſiderable time be- 
tween Ofober and that aſhzes, and two terms had ſince 
 terven'd. Sir J/.'s commitment was in this town, and 
f he had enter'd his prayer 1n time, he would have been 
ntitled to be bail'd long lince: That if Mr. Attorney 
4d intend to try him in Somerſetſhire, he would have an 
opportunity to do it after his being bazled as well as now; 
hut as to Sir J's own caſe, it was of far greater conſe- 


quence; for if he were kept in cuſtody, he would be in_ 


danger of his life; but the proſecution might neverthe- 
\ leſs go on; and as to the crown, there could be no 1n- 
convenience. | 

As to the caſe of Kendal and Roe, that had been an- 
ſwer'd: it was there determined that it was an ill com- 
mitment. The judgment of the court there was, that 
ſuch a general commitment was a reaſon for the court to 
bail; tho? not a void commitment ; that this was what 
they now inſiſted upon, Take it to be a good commit- 


| - ment, the party ſt1]l ought to be bailed ; this did not ſhew | 


that it was an illegal commitment. As for that which 
was ſaid further, that Sir James Montgomery was dead, 
this was not taken notice of by the court; but judgment 
was given upon the form of the commitment; that as to 
the objetion, that it ought to have been there averr'd 
that Sir Fames Montgomery committed high treaſon, this 
made the preſent caſe'the ſtronger. | 5 

That as to the reaſon given for a delay of the proſe- 
eution by the rebellion, it did not appear that Sir //\, J//. 
was in cuſtody for an at done in the rebellion, or for 
any other aCt of high treaſon whatſoever, | 

hat for the length of time, the generality of the 
warrant of commitment, tho” not a void warrant, their 
being ready to give bail to appear in Somerſet/hire, after 
ſo long being in cuſtody, he hoped the diſcretion of the 
- court would be induced to bail him. 

Then Sir W. W. himſelf ſpoke ; that for two months. 
after his having been committed, he was ſo cloſely con- 
fined that he could not enter his prayer, if he had known 
It was neceſſary ; that no-body was allowed to come to 
him till the habeas corpus act was ſuſpended, not even his 
wife; and afterwards only the duke of Somerſet and his 
lady, and his own wife; that there had been 16 or 17 
in the tower, and all the warrants of commitment con- 
tained the patticular ſpecies of treaſon except 2 or 3; that 
he had lately had an opportunity to look upon the habeas 
corpus att, and there was a clauſe in it, that no perſon 
which ſhould be ſet at liberty upon an habeas corpus, &s. 
ſhould be again committed or impriſoned for the ſame 
offence; then how could that be made appear, but only 
by the ſpecies of offence expreſs'd in the firſt warrant ? 
That his commitment was before any of the reſt that 
were in the tower, 

That as to the proſecution in Somerſet/hire, there had 

en three quarter ſeſſions and one aſlizes already paſled 

that if Mr. Attorney would ſay upon his honour, that 
| he had evidence upon oath to find a bill againſt him, he 
would be content to lie by the next vacation. 

The Ch. J. then ſaid, that the caſes which had been 
| Mentioned were ſoon found out; and that his brother 
Pengelly had had, he did believe, a very full account of 


| it was only a ſafe cuſtody for the party, ſo to 


B::A*® I 
them; that as to what Sir JY. I, had mention'd con 
cerning his confinement, it would be proper that affida- 
vits ſhould be filed of it that night, that they might have 
time and opportunity to lay before the court the matter 
of fa&ts as well as the matter of law; and the laſt day of 
the term let Sir J//. IJ. be brought here again, 

; hg - NN ng _ to the court, that counſe! 
nd a lolicitor might have leave to have acceſs 
a he the Ch. M wo hogs as to the counſel ig a 
Icitor's going to him, that would be pro * 
tion'd to ths | Maar of ſtate, hot adams 

Major Doyley, the lieutenant of the Tower, being aſk- 
ed concerning the nature of the confinement, ſaid that 
no-body had been let in to Sir JY. I. but by particular 
warrants ; no perſon whatſoever, or any letter, was to 


be admitted to go to or from him. Upon which the Ch. 


J. aſked the lieutenant about Sir 7/, I//.'s being able toſent 
any meſſage, what he could do as to that; and the lieu- 
tenant anfwer'd, nov-body but (ſuch an one), and that 


not without communicating the meſſage to one of the ſe- 


cretaries of ſtate. "I hen the Ch. ], ſaid to the lieutenant, 
Let us have theſe warrants brought up with you, If any 
anſwer be put in as to the nature and circumſtances of 
Sir [7's health, let theſe affidavits be filed by to-morrow 


night. Let us look upon theſe caſes that have been men- 
tioned, when they were, and how they are, viz. Yate's 


caſe, Ld. Montgomery's caſe, Zach. Crofton's caſe, and the 
caſe of Kendal and Kee. | op 

Then a rule was made for the lieutenant of the Tower 
to bring up Sir J/, IF, again the laſt day of the term; 
which being done, the Ch, J. delivered the opinion of 
the court, viz, | 

TT hat Sir J/, JF being brought up there from the Tower 
by a habeas corpur, the return to it was, that he was 
charged there by a warrant under the hand and ſea] of 
Mr. Secretary Stanhope, (in the words as above, ) 

T hat it was direCted to the governor of the Tower of 
London, or his lieutenant, | | 


That it had been pray'd that Sir JF, I. might be let | 


out upon bail; and to induce the court to do this, ſeveral 
reaſons had been offered to the court; that it had been ad- 
mitted on all ſides, that the court had power to bail upon 
a commitment for high treaſon, tho? there were a good 
and proper commitment; yet as for the circumſtances of 
the caſe, that the firſt thing inſiſted upon or objeted, 
was from the form of the warrant ; and there the firſt ob- 
jection was, that he was to be kept in ſafe and cloſe cuſ- 
tody; that this was more than by law could be  pegarnga ; 


e taken 
care of, that he might not make-his eſcape, He ſaid this 


_ was advanced without any authority, or one ſingle in- 


ſtance, and againft 40 precedents; that there had been 
many occaſions when this exception might have been ta- 
ken; that in Kendal and Ryoe's caſe ſome notice was taken 
of this exception; but it was there allowed as proper to 
be done, What had been the conſequence, if the impri- 


ſonment had been-more clofe than by law it ought to have 


been? that is not the conſequence that the court ſhould 
diſcharge the priſoner. | 
That the next objection that was made, that this war- 


rant was not ſaid to be made upon oath, and this was preſ- 


ſed in a pretty ſtrong manner, that if people might be 
committed in this manner, it was making them for their 
liberties tenants at will to the ſecretaries of ſtate. But 
in the firſt place, he ſaid it was a hard way of arguing, 
that becauſe no oath was expreſs'd in the warrant, there- 
fore he was committed without oath; and if the oath 
were not expreſs'd in the warrant, it was not neceſlary. 
This was alfo preſs'd, without one fingle authority; that. 
many commitments had been in that form; many had 
been brought before the court in that form. In ſome of 
them mention had been made of this thing, but it was 
not taken to be of any weight; but on the contrary, 
Trin. 2 W. & M. this matter was particularly infiſted 
upon, that a warrant of commitment without oath was 
illegal, and it was over-ruled, "This was Farguſon's caſe, 
In the caſe of Kendal and Roe, it was inſiſted upon, and 
not allowed; that there might be an impriſonment in 
many caſes without an oath ; thet this matter was _— 
under 
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under conſideration in the houſe of lords, and the judges 
were aſked their opinions upon it, which were delivered 


by my Ld. Ch. J. King, that warrants of commitment | 
were good without being upon oath; that in many in- 


ſtances warrants without an oath could not be illegal. 
There might be many inſtances where an oath was not 
neceſſary ; any perſon may be found with treaſonable 
papers about him, or may be taken in the fact. The 
magiſtrate that commits, muſt ſee that the party is guil- 
ty. Where a magiſtrate executed a matter within his 
JuriſdiRion, it ſhould never be preſumed that he abuſed 
that juriſdiction. | 

As for the next objection that was made, that the war- 
rant was too genera), not ſaying for what ſpecies of high 
treaſon the commitment was, he ſaid, that this was Jike- 
wiſe advanced without any authority ; none of the books 


cited did prove it; Ld. Coke, tho? he ſaid the warrant. 


muſt contain the cauſe of commitment, did not ſay that 
the magiſtrate muſt go into a ſpecification of the offence; 
the firſt reaſon given for this was grounded upon 2 Co. In/?. 
591. that the warrantmuſt containthecauſe, that itmight 
appear tothe court judicially, that theoffence was for high 


treaſon, either againſt the perſon of the King, or for what 


elſe; but he ſaid, he would not gg over the reaſons men- 
tioned in that-book, for that they could not be ſupported 
in all parts. But the court did in all caſes rely upon the 
judgment of the magiſtrate; that it had been admitted 
that it was not neceſlary to ſet forth the overt act; and 
if it be not neceſſary to ſet forth the overt at, it muſt be 


left to his diſcretion, whether the offence were high trea- | 


ſon or not ; the court could never from thence form any 
judgment, whether it were high treaſon or not. In the 


| ſame book it was allowed, that a commitment pro alta 


proditione contra perſonam domini regis would be ſufficient, 
but what judgment could the court form of that ? one 
ſpecies was for compaſling the King's death, and another 
was for levying of war, &c. each was high treaſon 


_ againſttheKing'sperſon z could the court form any better 
judgment upon the one than they could upon the other ? 

So again for levying of war, there were many ſpecies of 

_ levying of war, and there were ſome riots which were 


very near treaſon. Then this objeQtion was urged fur- 
ther, that this certainty was required, becauſe it might 
be extended to others who might be afliſting to a perſon 
ſo committed in making his eſcape. But he ſaid, that 
this only ſhewed that the party was not ſo ſtrictly guarded 
as he ought to have been; but was the party therefore to 
be permitted to go at large? The next objeCtion was 
made by Sir J/. I/. himſelf, and very plauſibly, that the 
habeas corpus a& did ſuppoſe the offence ſhould be ſpeci- 
fied in the commitment, (becauſe there was a clauſe in 
it, that no perſon which had been delivered, or ſet at 
large upon an habeas corpus, ſhould at any time thereafter 
be again impriſoned or committed for the ſame offence) 


or elſe it could not appear upon the ſecond commitment 


that it was for the ſame offence as the firſt was for; as to 
this, he ſaid it was true, the offence could not appear to be 
the ſame in both commitments, without being ſpecified, 
but this muſt ariſe upon circumſtances, and for proof the 
evidence of the identity of the fact did not turn upon the 
warrants, but upon the examination of the fats upon 


- Which the warrants were grounded, If the firſt were for 


high treaſon in killing the King, the next might be for 
compaſling the death of the King. Here this muſt not 


turn upon the expreſſions of the warrant; the a& is penal | 


againſt him that made the commitments, and it will lie 
upon him to make out that there is a ſecond act; ſo it 
would be if the expreſſion in the warrant ſhould be diffe- 
rent; as in the firſt for levying war againſt the King, this 
was one ſpecies of high treaſon; if the ſecond, for com- 
paſſing the King's death, that was another ſpecies of high 
treaſon; yet if the faCt was the ſame, the party muſt be 
delivered upon this a& ; he would þe intitled to bring his 
aRion for the penalty againſt the officer, and it puts the 


_ proof upon the officer, that the ſecond commitment was 


not for the ſame offence with the firſt ; ſo that this expo- 
ſition of the ac, by ſpecifying the particular treaſon, will 
not anſwer the end of it, for if the ſpecies were not the 
ſame in both commitments, the fa&ts might be the ſame, 


R A-3 
| or, af the ſpecies were the ſame, the fas mi 
ferent, F wes 08 IO: might fy vif. 
There was a further obje&ion, and that v | 
d | 'A 
of Kendal and Roe; he ſaid, that caſe was RIO 
were committed for high treaſon, for afliſting in the '! 
cape of Sir James Montg:mery who had been comming 


for high treaſon, and their warrant of commitment x. 
thus, viz. | Wy 


« Sir IVY. Trumbal, Kant. one of his Maier, 
moſt honourable privy council, and eg? 
ſecretary of ſtate, , 


HE S E are in his Maje/lly's name to authorize ang 
require you to receive into your cuflody the ba; 
Thomas Kendal and Richard Roe: andre 
they being charged with high treaſon, in having been Foes 
to and afſiſiing the eſcape of Sir James Montgomery phy 
the cuſtody of William Sutton, one of his Majejty's " 
| ſengers in ordinary, and charged with high treaſin, you T 
to keep them in ſafe and cloſe cuſflody until they ſhall be .. 
livered by due courſe of law, and for ſo doing this ſhall by 
your ſufficient warrant. Given at the court of Whitehal| 
24th day of October 1695. | | ; 
| __ William Trumba], 
To the keeper of Newgate, 
or his deputy.” | 


He ſaid there was an imperfe& report of that cafe in 
5 Med. 58. andin this court there were ſeveral excep- 
tions taken to that warrant of commitment, but they 
were all over-ruled ; the exception there taken that the 
ſecretary of ſtate could not commit, was ſcouted at by 
the court, as Mr. Solicitor General has obſerved; ano. 
ther objection was, that the commitment by Sir IT, 
ought to have. ſpecified what the treaſon was, for it was 
inſiſted upon that there might be a ſort of high treaſon, 
the aſſiſting of which would not be treaſon, as the aidins, 
recelving, abetting and comforting a counterfeiter of the 
great ſeal, Co, 12: 81, $2. or of a counterfeiter of mo- 
ney. It was alſo infinuated that Sir James Montgomery 
being dead, they could not be tried, and therefore they 
| ought to be admitted to bail. He ſaid, this caſe did not at 
all turn upon the ſpecies of treaſon, but upon this, that 
their faCt and their crime were ſpecifycd as not depending 
upon Sir Fames Montgomery's crtme, but upon the words 
of his warrant of commitment. It was, that he was 
committed for high treaſon, but not charged with high 
treaſon. If they aided and aſliſted him in his eſcape, 
their crime muſt be dependant upon him ; therefore he 
muſt be committed for a particular ſpecies of treaſon, to 
make them liable to the ſame puniſhment he was ſo com- 
mitted for. He ſaid that this matter turn'd upon two 
things ; firſt, That Sir Fames Montgomery was guilty, 
2dly, That he was committed for that particular offence, 
It was then objected very ingeniouſly by Mr. Rezves, that 
if a commitment generally for high treaſon were good, 
what came afterwards in it could not make it bad. He 
ſaid the anſwer to this was, that he that was committed 
for high treaſon might not be committed for the ſame 
ereaſon of which he was guilty, ſo that what came after- 
wards might make it ill. He was not committed for high 
treaſon generally, but for a particular treaſon, ſo that be 
may not be guilty of that treaſon; as it was in the cale 
of felony for ſtealing fruits or apples growing, fo that 
when you come to ſpecify the particular fact, the general 
words may loſe their force. So it was in caſe of caliing 
one (thief ), if the words went only (for ſteal;ng apples 
growing), theſe words were not actionable, tho' (thiek ) 
in general was aQtionable. He concluded that theſe were 
the objeftions which had been made; theſe were the rea- 
ſons which had been cffered in this caſe ; but then, on 
the contrary, it appear'd from the 2 [n/t. 52. that this 
warrant was good, [t ſays, the cauſe muſt be contained 
in the warrant, as for treaſon, felony, &c. or for fulpt- 
cion of treaſon or felony, &c. So was 1 And. 298. Kuſh. 
Coll. wel. 1. pa. 507, 509, 538. that caſe w-s very fil 


| to the purpoſe, and upon a very particular occaſion ; " 
| : 


$ & 1 


; was, 25 it ' be ; 
tres general, to be a direQtion for all council com- 
Jones The occaſion was, that ſeveral perſons had 


cen committed at ſeveral times to ſeveral priſons, with- 


mitments- 


cut 200d cauſe, part of whom' being brought up into the 
;: >. Bench, were according to Jaw ſet at large and 
Dn. ed of impriſonment, at which ſeveral great men 
RE ded, and procured a command to the judges 
hey ſhould not do fo afterwards ; notwithſtanding 
# h = judges did not ſurceaſe, but by advice amongſt 
Ns made certain articles, and delivered them to 
Ng chancellor and lord treaſurer, "Ihe words were 
a2 iz, That where it pleaſed their lordſhips to will 
5h of us to ſet down in what caſes a perſon ſent to 
fody by her Majeſty, her council, ſome one or two of 
them, Are to be detain'd in priſon, and deliver'd by her 
Majeſty's courts or judges; we think that if any perſon 
vc committed by her Majeſty's command from her perſon, 
or by order from the council board, or if any one or two 
of her council commit, and for high treaſon, ſuch per- 
ons ſo in the caſe before committed may not be deliver'd 
by any of her courts without due trial by the law, and 
judgment of acquittal had ; nevertheleſs the judges may 
\ward the Queen's writs to bring the bodies of ſuch per- 
{ons before them z and if upon return thereof the cauſes 
of their commitment be certifked to the judges, as it 
ought to be, then the judges in the caſes before ought 
not to deliver him, but to remand the priſoner to the 
place from whence he came, which cannot conveniently 
| hedone, unleſs notice of the cauſe in generality or elſe 
ſpecially (or, as the words are in Ry/hworth, in general or 
elſe in ſpecial) be given to the keeper or gaoler that ſhall 
have the cuſtody of ſuch priſoner ; this was ſigned by all 
the judges and barons, &c. and they delivered one to the 
lord chancellor, and another to the lord treaſurer, 

Mr. Selden in Ruſhworth infifts upon this as the opi- 
nion of all the judges, and produced the report under Ld, 
Anderſon's own hand, and this was afterwards ordered to 
be entered in the council books ; ſo that this was not an 
excuſe only made by the judges, as was objected by his 
brother Pengelly, but a direct opinion of theirs ; it was 
their defire to remedy the inconvenience that then was; 
it was an application of the judges themſelves to prevent 
the hardſhips that were exerciſed then upon the ſubjects, 
It was there put, that if the cauſe of commitment was 
certified, the priſoner muſt be remanded ; ſo that if the 
cauſe appear either in general or in ſpecial in the warrant 
of commitment, according to this reſolution it will be 
well; and Keyling (who was a great man) in Zach, 
Crofton's caſe, affirmed, that if the cauſe of commitment 
were for high treaſon generally, it was a good warrant. 
He (aid, that the houſe of commons, immediately after 
the debates in Rau/hworth, came to a reſolution, that no 
freeman ought to be detained or kept in priſon, or other- 
wiſe reſtrained by the command of the King, or theprivy 
council, or any other, unleſs ſome cauſe of the commit- 
ment, detainer, or reſtraint were expreſſed, for which by 
|w he ought to be committed, detained or reſtrained 
lv that a commitment for high treaſon generally is good; 
ſo was Vaugh, 142. Ld. Ch. J. Vaughan there allowed 
it for law, by not denying the objection there razſed from 
luch warrants, but by dittinguiſhing upon it, and Buſhel's 
caſe was final and concluſive. Theſe were the great opi- 
ni0ns in the time of Queen El:z. and in 3 Car. 1. when 
this very matter was under conſideration ; they were the 
opinions in Ld, Ch. J. Yaughan's time, and have been the 
conſtant practice ever ſince, So he concluded, that theſe 
objeQtions, which had been made, werenot of any weight 
4s to the warrant of commitment. As (for the other 
paints, upon the length of time ſince the commitment, 
and the indiſpoſition of Sir I. I. he ſaid that as to the 
former, the caſes that had been cited did not come up to 
this caſe, and it would not be neceſſary to go through 
them all ; but yet, though this were here a good war- 


rant, the court were of opinion, that Sir J/, /, ought 
to be bailed, 


As to the affidavits concerning the indiſpoſition, he 


 faid they were nonſenſe, and that the indiſpoſition muſt 


preſent indiſpoſition, not in purpoſe or expeCation, 
oL. TI, 


be a 
y 


was ſaid by my Ld, Ch. J. Coke, then the | 


| upon the ſaid indictment, 


4 it 


but the length of time was to be conſidered $ the com? 
mitment was about the middle of O##-ber lat ; there had 
been ſomething ſaid/of-a crime elſewhere, but nothins of 
that was laid before the court, Here was no oath or 
charge of any crime, nor was it ſaid directly that there 
would be certainly a proſecution elſewhere; If the a& 
did ariſe in Middleſex, there had been four terms paſt ; 
and if it aroſe in the country, there had been three quar= 
ter ſeſſions, which tho* not conſiderable in this caſe, yet 
there had been an afliſes, and yet no proſecution forward « 
ed. There had not been any preparation towards it, nor 
yet was it laid certainly that there could be one. 

He ſaid there was a thing that might have been a great 
objection againſt Sir 7, I. then being bailed ; that he 
ſhould lie ſtill ſo long, and not make any application, 
But the reaſon given for this was of weight in determin- 
ing the diſcretion of the court; it was, that the habeas 
corpus act was ſuſpended at that time, tho” not as to this 
particular caſe, The gentleman might think himſelf in- 
cluded, and be miſtaken in it. However under theſe cir- 
cumſtances he ſaid it ſeemed very reaſonable that Sir #. 
JT". ſhould be bailed, and to appear here ayain the firſt day 
of next term, h | 

That had Sir JY. I, made his prayer the firſt day of 
this term, and it had appeared that the matter did ariſe in 
another county, the court could not have bailed him by 
the habeas corpus aft; but they were not then upon that 
aft, but at Common law ; he ſaid that. they were in- | 
truſted with the liberties of the ſubjes of England, and 
as they were bound on the one hand to take care of them, 
ſo they there were on the other hand to take care of the 
government, that a perſon might not eſcape juſtice, 
where there was a due proſecution againſt him; that be 
would have taken Mr. Attorney general's word, if he 
had ſaid at the bar that he would certaialy have indied 
Sir J/, IF. but there not being any thing of that in this 
caſe, they were all of an opinion to bail him. 

He concluded that there had been a great many objec- 
tions made by the counſel ; but to ſtart objeions againſt 
that which had been newly heard aud determined by the 
court, that they might throw a greater hardſhip upon the 
courſe of the court, and make it look more odious in the 

world, where they overruled a great many objections 
(tho* theſe great many were made up but of a few) it was 
nat fair, nor a practice to be ſuffered, but he hoped it 
| would not be done any more. 

The Attorney general ſaid, that he had notice of Sir 
IF. I's bail, and did not object againſt them ; and there- 
upon Sir /Y. . entered into recognizance of 10,000/, 
and the duke of Somerſet, the lord Roche/ter, the lord Tu- 
mont, and the lord Gower, as his bail, in a recognizance of 
co00!. to appear here again the firſt day of the next term, 

Mich. 3 Ges. Sir IV. I, appeared the firit day of this 
term, and was continued according to the courſe of this 
court to the laſt day thereof ; when he appeared again, 
the Attorney general ſaid, that he had his Majeſty's com- 
mands for proſecuting him for miſpriſion of treaſon, and 
would proceed againſt him accordingly ; and to anſwer 
the delay of ſuch a proceeding an affidavit was read, that 
a material witneſs for the crown was then in Holland, &c. 
upon which the court declared, thatthe Attorney general's 
ſaying he would proſecute, &:. was a good ground for 
them to continue Sir J/. //. upon bail till the next 
term, | Tee ; ; 

Hill. 3 Geo. The firſt day of this term Sir /F. IF, again 
appeared, and was continued till the laſt dzy thereof; 
upon which day he was diſcharged; the Attorney general 
declaring, that he had his Majeſty's order for proſecuting 
Sir I. IS. for a miſptifion of treaſon, in concealing the 
high treaſon for which my Lord Landſdown was indicted; 
but the King having been pleaſed to pardon my lord 
Landſdown, and to order him to furceaſe the proceedings 
he now. conſented that Sir 1//, 


IP. might be diſcharged. Trin. 2. Geo. 1, B, & 3 Vin, 


I to . - 
, Two Tos have been committed to the tower by my 
lord Townſend, one of the ſecretaries of ſtate, for trea- 
ſonable praQtices againſt the government, upon the late 


ſuſpenſion of the habeas corpus act, which being expired 
4 


_ upon 
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upon the 24th day of May laſt, they applied upon the 26th | 


day of May to Mr. baron Price at his chambers, for an 
habeas corpus according to the 31 Car. 2. c. 2. which 
being granted ; and they (being brought up to him from 
the tower) did infift upon their privilege as peers to be 
diſcharged, a peer not being required to give bail for a 
miſdemeanor ; but the judge being of an opinion that 
they ought to give him bai}, elſe he could not diſcharge 
them, ©&c. they waved their claim of privilege, and en- 
tered into recognizance (with bail) to appear at B. R, 
the firſt day of this term, which was upon the firſt of 
June; and they appearing accordingly, it was moved by 
their counſel that they might be diſcharged, and continued 
upon thcir recognizance till the laſt day of the term z and 
my lord Marlborongh's caſe in the houſe of lords was 
quoted ; butit was refuſed by the court ; and Parker Ch. J. 
faid, that the court could not take notice of what they 
were committed for ; that they had nothing before them 
but the recognizance, and they could not take notice of 


the warrant of commitment, or for what they ſtood com- 


mitted ; and that the Iords muſt be continued upon their 
recognizance till the laſt day of the term, according to 
the courſe of the court, the whole term being in law ac- 


counted for as one day, The fame day (theſe lords going 


immediately into the houſe of peers) debate aroſe upon 
tais matter, and the opinion of tne judges then preſent 
being (as it was delivered by the Ch. J. King) that baron 
Price and the court had done their duty, &c. that the 
judge was obliged to take bail upon the habeas corpus act, 
and ought not to have diſcharged the ſaid peers ; but this 
debate being adjourned to inſpeCt their journals for pre- 
cedents, &c, upon the 4th of Fune, the court of B, R, 


was again moved to diſcharge this recognizance, to which | 


Mr. Attorney general conſented, ſaying, he had received 
his Majeſty's co-gggand to conſent to the diſcharge of the 
faid recognizanc#, &c, The King v. Lord Scarſdale and 


Lord Duplin, Trin. 2 Geo, 1. B. R. 3 Vin. 534+ 


Mr. Harvey having been committed for high treafon 
by my lord Townfend's warrant (one of the ſecretaries of 
fate) to the priſon of Newgate, was about the beginning 
of this term brought upon an habeas corpus; and Mr, 


ferjeant Darnel and Mr, Hungerford, being of counſel | 


for him, moved that he might be diſcharged upon bail, 
and they alledged the ill ftate of health he was in, of which 
they produced affidavits ; and further inſiſted upon the 
inſufficiency of the warrant of commitment ; as iſt, that 
he was not charged with any offence; 2dly, that this 
charge againſt him muſt be upon oath, the warrant being 


only ** Receive into your cuſtody Edward Harvey, here- 
with ſent you for high treaſon 3” and 3dly, that the 


ſpecies of treaſon ought to have been mentioned ; that 


_ Mr, Harvey was on the 21ſt of Sept. laſt committed, for 


treaſonablepraftices againſt the government, tothe cuſtody 
of a meſſenger, and about the beginning of May he was 
ſent to Newgate on this warrant ; that he was a member 
of parliament, and his attendance there was very neceſlary, 

Upon this one Claxton, an apothecary, was examined 
upon oath by the Ch. Juſt. concerning the nature and 
danger of Mr, Harvey's indiſpoſition. | 

To this it was anſwer'd by Mr. Attorney general, and 
Sclicitor general, that the habeas corpus aft was generally 
for high treaſon or felony, the words were << plainly and 
tpecially expreſſed,” not ſpecifically z that the bailing was 
a matter in the diſcretion of the court, and Mr, Harvey 
was not intitled to that favour till the Jaſt day of the term ; 
that an offence was ſufficiently charged in the warrant, 
« ſent thither for high treaſon,” is charging a man with 
hich treaſon ; that in the late duke of Ormond's caſe, the 
act for his attainder was generally for high treaſon ; and 
in caſe of commitment for murder, the warrant need not 
mention the particular perſon killed, nay, it was not ne- 
ceſſary inan indictment. - It was replied by Mr. Harvey's 
counſel, that the ſpecies of treaſon ought to be expreſſed 
in the warrant, The habeas corpus at was, that the 
priſoner ſhould be bailed, except where the charge againſt 
him was plainly and ſpecially expreſſed, and cited Crofton's 
caſe, 1 Sid. 78. and as to the late duke of Ormond's caſe, 
the act for his attainder refers tothe articles of impeach- 


ment, 


| but there was a fault in the commitment, the court could 


; 


— 


| by his own at after he was in cuſtody, and he was then 


| examination, the changing of his countenance, and {tab- 


it did appear that the party ought not to be bailed, the 
| Court did order the juſtice of peace, who made the 6 
| warrant inſufficiently, to make a new one, to ſupply the 


| Up again the laſt day of the term, Several aflidavits were 


| treaſon, 


BS AI 

Fhen it was faid by my Ld. Ch. ]. Parker, thay 
was an illneſs which had been a good while whoa my 
Harvey, and it was proper they ſhould be ſatisfeg ab ” 
it, there ſeeming not to be any immediate hafte Ny 
ger ; that they could not take notice of the matte; Fg 
the warrants, unleſs it had been more particy]a;] * 
prefs'd, and perhaps the firſt commitment wag gj os 
ſervice to Mr. Harvey than his liberty could haye h » 
conſidering his examination before the ſecretary of Mo 
for then there might have been ſome reaſon for hjs Wk 
detained in cuſtody ; that in my lord Montgomery cuſs 
his ſickneſs was occaſioned by his confinement : hn 9 
he knew not how Mr. Harvey had been kept in New 49 
or was kept before going thither. He ſaid he Windy hs 
very well, and that he ſeemed not to be in that fate of 
health he formerly enjoy'd. Pratt J. ſaid, that he ty 
not think that an indiſpoſition was, in all Caſes, a reaf, 
for the court to bail. And then the Ch. J. added tata 
magiſtrate might be miſtaken in his opinion about the ” 
fence, but yet he was bound to ſet out all the evidence: 
it could not fignify any thing to the party, whether os 
ſpecies of treaſon or another was expreſſed in the warrary 
z 


not therefore admit him to bail. In caſes of felonies it 
was every day practiſed, that if, upon examination of fag, 


defect of the former. 
Then Mr. Harvey's counſel pray'd, that his prayer 
might be enter'd, purſuant to the habeas corps aR, which 
was done accordingly. bi. | 
About two or three days afterwards, Mr, Harvey ms 
brought up again by rule, and the court were of an Opie 
nion againft bailing him ; but ordered him to be brought 


read, and particularly one of the meflenger's, deſcribing 
the nature of Mr, Harvey's diſorder, and the circum- 
ſtances how he came to be under it ; the judges delivered 
their opinions feriatim, and the ſubſtance of what they 
delivered is as follows, 
That it appeared from the affidavits, that this igdiſ- 
poſition came upon Mr. Harvey by his own hand ; for 
when he was firſt in cuſtody of the meſſenger, he ſeemed 
to be very eaſy and well, but after he was examined by the 
council, he was very much dejeCted, and did not ſpeak for 
hours, and the next morning ſtabb'd himſelf in the breaſt; 
being under theſe circumſtances, he was confined in the 
meſlenger's hands, and not ſent to priſon till lately; 
that, in the firſt place, this indiſpoſition was not ſuch as 
to induce the court to bail him, becauſe it was occaſioned 


much better than he had been ; neither was the indiſpo- 
lition ſuch as manifeſtly endangered his life, as it might 
be in the caſe of an acute diſtemper ; the affidayits were 
only that his being confined for a few days would make 
his caſe the more doubtful, there being then ſome |! 
ſymptoms upon him. # | 

2dly, That the behaviour of this gentleman after his 


bing himſelf in the manner aforeſaid, carried a ſtrong ful- 
picion of guilt, tho* it was not ſufficient to charge him 
with any crime. | EY 

3dly, That the delay of a proſecution, as attended with 
theſe circumſtances, was not ſuch as to incline the dif- 
cretion of the court to bail him. Crefton's caſe, lord 
Montgomery's caſe, and lord Ayleſbury's caſe, were much 
ſtronger in this point, Beſides, this gentleman was 10 
before in a condition to be tried ; and ſince he 3 
moving towards his diſcharge, the Attorney general ought 
to have ſome time to prepare a charge againſt him, it be 
ſhould think fit. | | [8 

4thly, That there was a grand jury then fitting 3 that 
there had been a rebellion in the nation, and there W3s ? 
great deal of the ſame ſpirit left ; that in ſuch a tim? of 
danger to the government, the court ought to be ve!) 
careful how they diſcharge a perſon committed for 1138 


gth'y 
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+ly, That there had been no precedent of this kind 

eds and if the court ſhould bail this gentleman, 

gr one who ſhould be committed for high treaſon, and 
ev 


1iſpolicion bad been by the viſitation of God, or had been 

Toned by his confinement, It might have been of an- 
= confideration ; but here he was remanded, and or- 
red by rule to be brought up again on the Jaſt day of 
ws when hc was bailed, but to. appear again the firſt 
Fs ar the next term, when he entered into a recogni- 
zance of 10,000! and his bail into one of 5000), each. 
Trin, 2 Gede 1. B. R. The King v. Harvey, 


ailiffor Batly, (Ballivus) Saith lord Coke, is an | 


old Saxon word, which ſignifies a keeper or protector; 
znd though there be ſeveral officers called bailiffs, whoſe 
offices and employments ſeem quite different from each 
other, yet doth ſomething of keeping or protection belong 
to them all. Hence the ſheriff is conſidered as bailiff to 
the crown 3 and his county, of which he hath the care, 
and in which he is to execute the King's writ, is called 
his bailiwick ; alſo his officers, who by his precept exe- 
cute writs, are called bailiffs ; there are likewiſe bailiffs 
of liberties, who are officers under lords who have fran- 
chiles exempt from the juriſdiction of the ſheriff; there 
are likewiſe bailiffs of lords of manors, who colleCt their 
rents and levy their fines and amercements ; alſo he is 
called a bailiff who hath the adminiſtration or charge of 
lands, goods or chattels, to make the beſt benefit for the 
owner, againſt whom an action of account doth lie for 
the profits which he hath raiſed or made, or might by his 
induſtry and care reaſonably have made, his reaſonable 
charges and expences deducted ; there are likewiſe thoſe 
termed bailiffs, to whom the King's caſtles are committed, 
as the bailiff of Dover caſtle, &c. The chief magiſtrates 
in divers ancient corporations are called bailifts ; as in 
Ipſwich, Yarmouth, Colcheſter, Sc, There are likewiſe 
officers of the foreſt which are termed bailiffs. 1x New 
Abr. 231. cites Co. Lit, 61.6, See Co. Lit. 168, b, 10 
H. 4. 4\ Mirror, c. 5. ſet. 2. Bratt. 409. Plea, 
lib, 2.c. 63. Glanv. lib. 1. cap. 9g. Kitch. Retorn, Brev, 

285. 2 Inſt. 453. Co. Lit. 172. Mamwood, part 1. 
 þ. 113: By ſome opinions, a bailift in Magna charta, 


c, 28, ſignifies any judge ; but as there is but little ſaid of 


ſome of theſe in our books, and as what relates to others 
will more properly fall under other heads, it is thought 
proper in this place only to conſider, 


I, Sheriffs batliff5. | 
2. Bailiffs of liberties or franchiſes, 
3- Bailiffs to lords of manors, 
4 Pleadings. 
1. Sheriffs bailiffs. 


A ſheriff's bailiff is an officer appointed in every hun- 


dred to execute all writs within the hundreds, directed to 


the ſheriff ; he is likewiſe to colleCt the poſt-fines, fee- 
farms of the King, &c. for the ſheriff, and to attend the 
Juſtices of aflize and gaol-delivery, and juſtices of peace 
in their courts, 1 New Abr. 232. 
| Ifan under-ſheriff takes bond from a bailiff, condi- 
tioned to ſave him harmleſs in executing all proceſles, &c. 
andin anaQtion broughton this bond, the ſheriff aſſigns for 
breach, that the bailiff had not executed a certain warrant 
ſent to him upon a proceſs directed to him out of the 
Exchequer, to levy iſſues upon certain land in D. and it 
1s not alledged that D. is within his hundred, this is no 
dreach of the condition - for the bailiff cannot execute a 
Precept out of the hundred where he is bailiff. Style 18. 
\ ſworn-bailiff, commonly known to be an officer 
uinz within his own precin&, need not ſhew his writ to 
the perſ n he arreſts ; but when he has made his arreſt, 
he ls li him of the ſubſtance of his writ, at whoſe 
luit the aCtion is, and out of what court the proceſs iſ- 
ſues ; but a ſpecial bailiff is obliged to ſhew his warrant. 
E. & 14. % 14 Hen. 7.9.6. 6 Co, 54+ 9 Co. 69. 
llegog. Cre, Jac, 485, 486. 


B--A:-1 

_ A ſheriff who has a writ directed to him, may autho« 
riſe others to execute it; but the perſon to whom he di- 
rects it, muſt perſonally execute it ; yet it ſeems that one 
may lawfully aſſt him. Dale. c. I17. Fs 

A bailiff caughtone by the hand (whom he had a war- 
rant to arreſt) as he held it out of a window, and the 
court ſaid, that it was ſuch a taking of him that the 
bailiff might juſtify the breaking open of the houſe to 
carry him away. 1 ent, 306, 6 Mod. 173. 8, P. 

One who is arreſted by a ſheriff's bailiff is in the 
ſheriff*s cuſtody, and if reſcued, the ſheriff may alledge 
that he was reſcued out of his cuſtody. 2 Jenes 197. 
1 Lev. 214. 2 Lev. 26. | 

{A bailiff having a warrant againſt A. went to him in 
his yard, and being at ſome diſtance told him he had a 
warrant, and faid he arreſted him; 4. having a fork in 
his hand, keeps off the bailiff from touching him, and re- 
treats into his houſe z and on motion for an attachment 
for a contempt, the court held, that bare words will not 
make an arreſt ; but if the plaintiff had touched him, 
that had been an arreſt, and the retreat a reſcous, and 
the bailiff might have purſued and broke open the houſe, 
or might have an attachment or reſcous againſt him ; 
but as this caſe is, the bailiff has no remedy but an aCtion 
for the aflault; for the holding up of the fork at him 


when he was within reach, is good evidence of that. 1 
Salk. 79. 6 Med. 173. 


By the 29 Car. 2. c. 7. it is enafted, That no perſon 
or perſons, upon the Lord's day, ſhall ſerve or execute, 
or cauſe to be ſerved or executed, any writ, proceſs, war- 
rant or order, judgment or decree, (except in caſes of 
treaſon, felony, or breach of the peace) but that the ſer- 
vice of every ſuch writ, proceſs, warrant or order, judg- 
ment or decree, ſhall be void to all intents and purpoſes 
whatſoever z and the perſon or perſons. ſo ſerving or exe- 
cuting the ſame ſhall be as liable to the ſuit of the party 
grieved, and to anſwer damages to him for doing thereof, 
as if he or they had done the ſame, without any writ, 
proceſs, order, judgment or decree at all, | 

A ſpecial verdict found that a fieri facias bore te/te 
the 4th of Zune, but was really ſued forth the 11th of Fune, 
and executed the 12th of 7une'; and that the party, againſt 
whom it went, became a bankrupt the 6th of Zune, and 
a commiſſion was taken out the 19th of Zune, and trover 
and converſion was brought againit the bailiff, who exe- 
cuted the writz and the court held, that tho” the pro- 


perty was ſo bound, that the execution ſhould not have 


effect of the aſſignment of the commiſſioners, yet it was 
hard to puniſh the officer in trover, and make him a treſ- 
paſſor - for doing what he was obliged to do, and from 
which he could not plead to excuſe himſelf, and therefore 
gave judgment for the defendant. 1 $S:4. 271. 1 Lev, 
173. 1 Keb. 930, 932. S. C. 

'Fhe ſtatute 23 H. 6. cap. 10. ents, ** That for an 
arreſt, or attachment, the ſheriff ſhall have 20 4. and the 
bailiff who makes the arreſt 4. 4. and that the ſheriff or 
bailiff who doth contrary ſhall pay treble damagesto the 
party grieved, and forfeit the ſum of 40 /. one moiety to 
the King, and the other to the party that will ſue; and 
that the juſtices of aſliſe in their ſefſions, juſtices of one 
bench and of the other, and juſtices of peace in their 
county, may determine the ſaid offences,” 

By the 1 H. 5. cap. 4+ it is enafted, ©* That they 
which be bailiffs of ſheriffs by one year, ſhall be in no 
ſuch office for three years next following, except bailiffs 
of ſheriffs which be inheritable in their ſheriftwicks ; and 
that no under ſheriff, ſheriff's clerk, receiver, nor ſheriff's 
bailiff, be attorney in the King's courts, during the time 
that he is in office with any ſuch ſheriff.” Fa, 

Bailiffs being officers who are to execute the King's 
writs, are moſt commonly puniſhed in thoſe courts out 
of which ſuch writs iſſue, by attachment z but it is im- 
poſſible to ſet down all ſuch miſdemeanors and opprefhve 
practices, of which the court is to determine, for which 
they ſhall be puniſhed ; however, attachments have been 
granted againſt them where they have ufed needleſs force, 
violence and terror in making an arreſt ; or where they 
broke open doors where by law they could not, and there 


| was no plauſible excuſe for doing it ; where they have 


treated 


1H 


f 
” 
4 
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treated the perſons arreſted baſely and inhumanly, ot kept 
them in cuſtody till they conſented to pay money for their 


deliverance ; or for making an arrefſt|without authority, 


by force of a blank warrant, filled up with the name of a 
ſpecial bailiff, by the party himſelf, without rhe privity 
or ſubſequent agreetnent of the ſheriff; or if a bailiff levy 
a debt by virtue of an execution, and keep the money in 
his hands, and imbezil it ; but even in theſe caſes there 


may be ſuch circumſtances or matters of alleviation as 


will induce the court to excuſe, if not wholly diicharge 
them. Finch 237. 5 Med. 314. Heb. 62, 263, 204. 
Noy 101. Moor 7750. | 


2, Bailiffs of liberties or franchiſes. 


A bailiff of a liberty is one who hath the ſame juri(- 
diction with the ſheriff's bailiff, granted to him by the 
lord of a liberty or franchiſe. 1 New Abr. 234- 

Theſe franchiſes proving very inconvenient, becauſe 
the ſheriff could not enter into them to execute the King's 
writs, but was to direct them to the bailiff of the liberty, 
who had the execution of all writs, the ſtatute Y/e/im. 2. 
cap. 29. enafts, That if ſuch bailiffs gave no anſwer to 
the ſheriff, the court ſhould grapt a ſpecial warrant, with 
a non omittas, which authoriſes the ſheriff to enter the 
franchiſe ; and it being uſual to take out the capras and 
non omittas together, we have but little material in our 
books relating to this matter. 1 New Abr. 2.34- 

But there are ſome caſes in which the ſheriff might 


_ Enter without any clauſe of non omittas z as in caſe of a 


guo minus. So where the ſheriff is by e/tm. 1. cap. 17. 
ro make deliverance by replevin ; ſo where he is judge, 
as in a writ of rediſſei/ſn; ſo in waſte; lo in executing 
a warrant for breach of the peace. Bro. Offic. 34. Br. 
Ret. 26. 2 Hen. 4. T. Ow | 

If the ſheriff executes the writ of a common perſon, 
without a non omittas, the execution is good ; but the 
ſheriff is liable to an aQion to the lord, for entring into 
his bailiwick, F. N. B. Finch 54. H | 
The bailiff of a franchiſe cannot enter into the guild- 
able z and if he does, it is erroneous, becauſe he has no 
authority out of the franchiſe more than the ſheriff has in 
another county, Br. Offic. 35. Dalt. Sher. 464. 

If there be two liberties within a county, viz. St. Ed- 
mond de Bury and St. Ethelbed de Ely, in the com' Suffolk, 


and a capias is directed to the ſheriff to take the body of 


B. and the ſheriff returns that he has made his mandate 
to the bailiff of Ethelbed, who has made no anſwer, the 


ſheriff, on a non omittas, ſhall enter into the liberty of | | 
Bury, though the bailiff of that liberty has made no de- | 


fault. Ofc. Brev. 135 Thef. Brev, 166. ; 

If the bailiff of a franchiſe had made an inſufficient re- 
turn, which the ſheriff returned to the court, they for- 
merly held the ſheriff was anſwerable, and not the bailif : 
for an inſufficient return is no return, and the bailiff 
making no return, the ſheriff ought to have ſaid nullum 
dedit mihi reſponſum ; but this is altered by the 27 H. 8, 
cap. 24, which ſays, that the amercement for inſufficient 
returns made by bailiffs of franchiſes, {hall be ſet on the 


bailiff's head, and not on the ſheriff's. 3 Hen, 7. 12. 


5 Hen. 1.27, Seen Hawk, P.C. 142. 

If the bailiff of a liberty dies after he has returned cepr, 
a diftringas iſſues againſt his ſucceſſor, becauſes he takes it 
up under the return of his predeceſior. Bro. Ret, Brev, 


99. 14 £4, 4. 1. 
3. Bailiffs to lords of manors. 


Bailiff of a manor may himſelf, or may command an- 


other to take cattle damage-feaſant upon the land ; for he 
hath the care of all things within the manor, 1 Rel. Abr. 


"Bat if a diſtreſs be takey for damage-fzaſant, amends 
cannot be tendred to the bailiff ; for he cannot deliver a 
diſtreſs, when it is once taken, no more than he can 
change the avowry of his maſter, or demand a rent upon 
a condition of re-entry. 5 Co. 76. , 

A bailiff of a manor, though he has no intereſt in the 
land, has an authority to receive rents, take fealty, pay 


quit rents, repair houſes and fences,'and in other th 


are offices which are compatible. Crs, Fac. 158. 


trains and avows for himſelf, and juſtifies as bailiff of his 
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Ns 
act for his maſter's benefit ; but he cannot dy» any a 


to his prejudice, nor can he tile a houſe that ww, 
thatched, nor impaleaplace before mounded with 
See Cro. Fac. 118, Owen 28. Hb. 154. 

A bailiff may be ſteward of the ſame manor ; 


$ detore 
a hiedee, 


for thoſe 


A bailiff hath no permanent eſtate, but is renigy;y1, bt 
the lord's pleaſure. Cre, Fac. 178. 

A bailift of a manor may leaſe the piſcary for year; 
but he cannot by any uſage make a leaſe of his malter'; 
land. 1 Rol. Aby. 339. EE 

A bailift may give licence to another to go over the 
land; for this 1s a treſpaſs to the poſleflion Ony, and the 
bailiff hath the diſpoſal of the profits of the poll; 
1 Rol. Abr. 339. : 

If a man takes cattle without any command, for ſeryice, 
due to the lord, if the lord after agree to the taking, he 
ſhall be adjudged his bailiff, altho' he was not his bailitf in 
any place before. x Rol. Abr. 685. 

In debt for rent, upon a leaſe for years, the defendant 
pleaded that the plaintiff made F, S. bailiff of his many 
of which the lands in leaſe were part, and gave him Dower 
to receive the rents of the leſſee, &c. and alſo power tg 
make leaſes for years ; and that an agreement between 
the ſaid bailiff and defendant was made, that he ſhould 
pay 100/. and alſo ſurrender his leaſe to the uſe of the 
lord, and then he ſhould be diſcharged of the rent, which 
he bath done ; and whether this agreement would bind 
the lord was doubted, and a peremptory day given to the 
defendant to maintain his plea, after which the reporter 
nil plus inde audivit. Palm. 402. OS 

A. leaſes to B. for ninety-nine years, if B, C. or D, 
ſhall ſo long live, reſerving a heriot of 5/. upon the death 
of every of them; A. dies, and the bailiff of 4. make 
conuzance as bailiff generally for a heriot, but does not 
ſhew that 4. had made his ele&ion ; and whether this 
was not good and incident to the place of bailiff, or at 
the leaſt whether this ſhould not be intended for the be- 
nefit and advantage of the maſter till the contrary was 
ſhewn, dubitatur; and after the parties agreed. Lit. Ry, 
33, 70, 71. Hell. 12, 16, 17, S. C. 

No bailiff can diftrain for a fine or amercement, with- 
out a ſpecial warrant for ſo doing, which muſt be ſet forth 
by him in an avowry or juſtification of ſuch a diftrels, 
3 Med. 138. Cro. Eliz. 698, 748. Mor 574. 16h, 
107, 108. Siin, 587. 2 Keb. 745, | 


4+ Pleadings, 


In treſpaſs the defendant juſiified as bailiff of ]. S. to 
diftrain for rent arrean, and the plaintiff ſaid, that rims 
arrear, and a gocd ifſue againſt the bailift ; contra againſt 
the lord himſelf; note the diverſity, Br, Treſpaſs, f!. 
206. | | | 

Bailiff ſhall have every challenge to the array and pal! 
as his maſter ſhall have. Br. Bazlle, pl. 29. And may 
ſay, that the tenements are in ancther vill, but bailiff fjul 
not diſclaim im the land, contra of attorney, and bailif 
may plead, mſnomer of his maſter, and the other plead tri- 
able by the aſſiſe. 1b. © | | | 

If there are t109- coparceners of a rent, and the one iſ- 


companion, it is not traverſable that he is not bailift, br. 
Traverſe per, &c.pl. 118. _ 
In effiſe, if F. 8. appears as bailiff of the tenant, it !s 
not traverſable if he be.batiliff or not. Br, Traverſe jt 

&c. pl. ; ” | 
Fete the defendant made cognizance as baihf to. 
the E. of Bedford, whereas in truth he was not h1s bailiff 
but took the diſtreſs againſt his will, It was held, that the 
plaintiff cannot traverſe, that he was not his bailiff, for 
it is not ifſuablez nor can th eearl diſavow it, for he 15 
not party ; nor can the ear] have an ation upon the _ 
becauſe he is not damnified ; but the party whoſe cattle 
are taken' may bring an aCftion of treſpaſs for taking - 
cattle ; and if the defendant juſtifies as bailiff, he may Ii 
de ſon tort demeſne abſque tali cauſa, and fo puniſh h1ms 
Cro, E. 14. pl, 3 Ia 
2 


8... 


In treſpaſs the defendant Juſlified as bailff to FT; S the | 
intff replied, that he took his cattle of his own wrong, 
ind traverſed his being bailiff.” Anderſon Ch. J. ſaid, that 
F ne has cauſe to diſtrain my goods, and a ffranger 0 
hi wn wrong takes my goods not as bailiff or ſervant to the 
other, and I bring treſpaſs againſt him, he cannot excuſe 
himſelf by fathering his miſdemeanors upon me z for once 
he was a treſpaſler, and his intent was manifeſt, But if 
one diflranns as bailiff, tho in truth he is not bailiff, if he, 
:1 whoſe right he does it, does afterwards aflent to it, 
h- (hall not be puniſhed as a treſpaſler; for the aflent ſhall 
have relation to the time of the diſtreſs taken; and fo is 
the book of 7 HT. 4. and to all this Periam agreed, And 
Anderſen held clearly, that the taking in this caſe is not 
ood, to which Rhoades agreed, Godb. 109, 110. > 
In replevin the defendant made conuſance as bailiff” to 
]. S. for damage feaſant; the plaintiff 'replied, that one 
4. did pretend right to the land where, &c. and the de- 
fendant took them in right of the ſaid A. ab/que hoc that 
he took them. as bailiff to 7, 8. and upon demurrer all the 
juſtices held clearly, that the traverſe is good. And as 
o 2 matter which was objected, that if this traverſe 


ſhould be allowed, the meaning of the defendant will be | 


drawn in queſtion, they ſaid, that the ſame is not any 
miſchief; for ſo it is in other caſes, as in the caſe of re- 
caption, 2 Len. 215, 216. | | 

In an avetwry for an amerciament in a court leet upon a 
vill, for not making a tumbrel and ſtocks, he mult a/- 
ledge that the pain is unpaid to the brd, becauſe if any other 
of the vill has paid the pain, the plaintiff is not determi- 
nable; alſo he muſt plead the precept of the fleward for 
taking the diſtreſs, or levying the pain, and the extra# of 
the court, which the plaintiff ought to have for his war- 
rant, Mo. $74 pl. 789. 

[n replevin the defendant juſtified, for that the place 
where, is the freehild of the dean of P. and that he as his 
bailiff tz1k the cattle damage feaſant ; the plaintiff replied, 
de injuria ſua propria abſque hoc that he tis his bailiff: it 
was objected, that the plaintiff could not traverſe that 
the defendant was bailiff, becauſe he had confeſſed the 
frank tenement in the dean, in whole right he juſtified, 
And judgment was given per cur. viz. Croke, Doderidge, 
and Haughton, that the replication is not good, and ſo 
againſt the plaintiff, Rol. Rep. 46. 

In replevin, the defendant made conuſance as bailiff of 
7.8. for a rent-charge ; plaintiff pleaded in bar, that he 


tork the diſtreſs without the privity or command of J. S. and | þ 


that ſuch a day after F. 8. had firſt notice of it, and then 
diſcovered the taking aforeſaid, Defendant demurred ge- 
nerally; and per cur, the bar is ill ; for he ought to have 
traverſed the being bailiff, and was ruled to replead ſo, 
and to amend his bar, paying coſts, and to go to trial 
whether bailiff or not. 3 Lev. 20. 


An appointment of a ba:/;F of a manor, 


NOW all men by theſe preſents, that I W. B. of, 

&Cc. eſq; lord of D. in the county of G. have made, 
ordained, deputed and appointed J, G. of, &c. my bailiff, 
for me and in my name, and ta my uſe, ta colleft and gather, 
and to aſe, require, demand and receive of all and every my 
tenants, that have held, enjoyed, or now do, or hereafter 
ſpall hold or enjoy any meſſuages, lands, or tenements, from, 
by or under me, within my ſaid manor of D. all rents, and 
arrears of rent, heriots, and other profits, that now are, or 
| bereafter ſhall become payable, due, owing or belonging to me, 
within the ſaid manor; and in default of payment thereof, 
to alfirain for the ſame from time to time, and ſuch diſ- 
Preſs or difleſſes to impound, detain and keep, until pay- 
ment be made of the ſaid rent and profits, and the arrears 
they T. And 1 do alſo further impower and authoriſe the 
ſaid ]. G. to take care of and inſpe into all and every my 
meſſuages, lands and woods, within the ſaid manor, and to 
lake an account of all defects, decays, waſtes, ſpoils, treſ- 
baſſes, or other miſdemeanors, committed or permitted within 
my ſaid manor, or in any meſſuages, lands or woods there ; 
and from time to time, to give me a juſt and true account in 
me ys © 6d * And further to aft and to do all other things 


VA} 


that to the office'of a bailiff of the faid manor belings and 


appertains during my will and pleaſure, In witne's, 2c, 


| 


_ Bailiwick, ( Balliva) Tale only taken for the coun- | 


ty, but ſignifies generally that liberty which is exempted 
from the ſheriff of the county, over which the lord of the 
liberty appointcth a bailif” with ſuch powers within his 
precinct, as an under-ſheriff exerciſeth under the ſheriff 
of the county ; ſuch as the bailiff of Weſtminſter, &c: 
Stat. 27 Eliz. c. 12. IWWod's Inf. 206, 

Bailment, (from Bailler, to deliver) Is a delivery of 
things, whether writings, goods, &c. to another, ſome- 
times to be delivered back to the bailor z that is, to him 
who lo delivered them ; ſometimes to the ule of the bailee, 
that is, of him to whom they are delivered ; and ſome- 


times alſo to be delivered to a third perſon : This deli- 
very is called a bailment, Cowel, 


1. Of general bailment ; where bailee is anſwerable, and 
where not, | 


2. Of ſpecial or conditional bailment, 
3. Pleadings, 


1. Of general bailment ; where bailee is anſwerable, and 
where not, | 


If a man deliver goods to another to be kept, or, which 
is all one, to be ſafely kept, the bailee undertakes to keep 
them only from all damages that ariſes from his own ne- 
gligence ; and the undertaking being only to keep them, 
he ought not to uſe them as though he had an intereſt in 
them. See hereafter the caſe of Coggs and Barnard under 
this title, | 

So a fortiori, if a man delivers goods to another to 
keep as a man would keep his own; and this is called a 
ſpecial bailment, in which the bailee doth undertake for 


no more than for his diligence in the keeping of them, 


and as no manner of uſe of the thing to him committed, 
but the naked poſlefſion only. Co. Lit. 89. a. 4 Co. 
83. b. Dodal. & Stud. 129. | 


If the bailee of certain plate will not deliver it, detinue 


lies; but if he changes it, zrover and converſion lies. Arg. 
Rol. Rep. 59, 60. | | 
If I lend you my horſe, and he die ſuddenly without your 
default, you are diſcharged; per Kirton, Br, Charge, 
l.2 


In detinue, goods were bailed at the jeopardy of the plain= 
tiff, and the defendant ſhew'd how W had taken the goods. 
Per Rede; This is no ple, for the defendant might have 
aCtion againſt the taker, Per Keble; The batlor ſhall have 
the adtion, for he has the property; and it was touched, 
that if goods are robbed from the bailee, he ſhall not be 
charged over, but if they are ?a#ten by a treſpaſſor of whom 
he may have conuſance, he ſhall be charged, for he has 
his remedy over, But per Brian; This is of a general 
bailment, but otherwiſe it is of a bailment at the peril of 
the bailor, for the bailee ſhall recover no damages, for he 
is not charged over to the bailor. Br. Bailment, pl. 8. 

If on bailment of goods fer Jafe cuſtody, the goods for 
want of cuſtody are lo or ge/troyed, caſe or detinue hes, 
and bailee ſhall be charged by ſuper ſe aſſump/it ; per Fra= 
wike, Ch. J. Kelw. 77. | 

If A. leaves a cheſt locked with B. to be kept, and takes the 
hey away with him, and acquainteth not 4. what is in the 
cheſt, and the cheſt together with the goods of B. are 
ſtolen away; B. ſhall not be charged therewith, becauſe 
A. did not truſt B, with them as this caſe is 3 and that 
which hath been ſaid before of ſcaling, is to be under- 
ſtood alſo of other like accidents; as ſhipwrecks by ſea, 
fire by lightening, and other like inevitable accidents. 
And all theſe cafes were refolved and adjudged in B. Rs 
and by theſe diverſities are all the books concerning this 
point reconciled. Co. Lit. 39, 4. 6. ; 

A. delivers money to B. to diſpatch his buſineſs in the 
Exchequer ; B. does not do it, action of debt lies for it, 
Noy, arg. 12. * 
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Tf beaſts are bailed to feed the land, and the baile hills 

the beaſts, a general ation of treſpaſs lies. 11 Rep. 82. 
If 1 deliver 1007. to A. to buy cattle, and he beſtows 

gol. of it in cattle, and I bring an action of-debt for all, 


I ſhall be barred in that ation for the money beſtowed. 


and charges, &c. but for the reſt I ſhall recover, Heb, 
207. 


If money is delivered to A. to keep generally, without any 


conſideration or reward for ſo doing, if A. s robbed, he is 
diſcharged, and the owner ſhall bear the loſs. Ruled upon 
evidence per Ld. Pemberton. 2, Show. pl. 166. 

The naked poſleflion of chattles perſonal cannot be 
aliened, for ſuch alienation, if admitted, would deſtroy 
the right of the proprietary; and if allowed to be tran(- 
lated or handed about from one to another, by conceal- 


+ ment or imbezilment, might be loſt and deſtroyed, and 


would not be returned as they ought, to the right owners. 
Br, Attachment on Aſſiſe, 20. 

If the goods.of A. are bailed by B. to C. C. muſt de- 
liver them to B. for C. cannot pretend to remove or alter 
that poſlefſion committed to him, in order to reſtore it to 
the right owner; for the right of the reſtitution muſt be 
demanded of him that did the injury, of which C. has 
no pretence to judge; and therefore it would be down- 
right treachery. in him to deliver it to any other than him 
from whom he had it. 1 Rol. Abr. 607. | 

But if A. bail goods to B, to which C, has a right, and 
B. dies, his executors are chargeable only to C. that has 


rizht, for the executors came to the poſſeſſion by the law, | 


and therefore muſt deliver it to thoſe perſons in whom 
the law has eſtabliſhed the property ; and the taking up 
of an executorſhip is an engagement to anſwer all debts 
of the deceaſed; and all undertakings that create a debt, 
ſo far as there are aſlets, but doth not imbark him in the 
perſonal truſts of the deceaſed, no more than he is obliged 
to anſwer for his ſeveral injuries, which no man can tell 
how they might have been diſcharged or anſwered by the 


_ teſtator., 1 Kol. Abr. 607. | 


If 4. bail goods to C. and after grves his whole right in 
them to B. B. can't maintain detinue for them againſt C, 
becauſe the ſpecial property that C. acquires by the bail- 
ment is not thereby transferred to B. per Holt Ch. }. 
6 Med. 216. 2 

If T bail goods zo deliver on reque}?, yet I may ſeize them 
without requeſt. Arg. Godb. 403. 


By Manwood; if goods be delivered to A. to pay to B. 


A. may ſell them, 2 Leo. go. 
A, lent B. an horſe to ride from G. to N. at 4s. for two 
days; B. goes out of the road from G. to N. yet 4. cannot 


| take the horſe from B. for, for thoſe two days B. has a 


ſpecial property againſt all the world; and A.'s remedy 


for riding out of the road is by a&ion of the caſe, but not 


to ſeize the horſe, Yelv. 172. 


Snow, Mr. Warner's partner, a goldſmith, having loſt | 


21 lottery-tickets and a lattery- order for 501. immediately 
upon the loſs of them ſends to the gold{miths company, 
and gets a number of printzd tickets of the Joſs, with the 
number and deſcription of the ſeveral lottery-tickets and 
order, which the beadle and ſervants of the company, ac- 
cording to the uſage in ſuch caſes, delivered at all the 
goldſmiths ſhops in London, and ſeveral coffee- houſes in 


| and about the Royal Exchange, and at the Exchequer, &c. 


and the next day he put advertiſements in ſeveral publick 
prints, Gazette, &c, Some few days after theſe tickets 
and order were loſt, one Samuel Snow, a broker, but of 
bad credit and reputation in his buſinels, brings theletic- 


'kets and the order to the defendant's ſhop, being a gold- 


ſmith in Lombard- Street, where the ſaid Samuel Snow did 
uſually take up money, upon pawning or leaving lottery- 
tickets, or other government ſecurities, as a pledge for the 
money ſo received; but the defendant did never give him 
credit for any ſum of money, without having ſome pledge 
in his hands for his ſecurity ; and in this way of dealing, 
they had paid and re-paid 20,0901. in three months time, 


The defendant Fenkins advances to Samuel, upon the de- 


livery of theſe tickets and order, a ſum of money. near 
to the value of them. A bill being brought by the plain- 
tiffs for a ſatisfaQtion for theſe tickets and order; the de- 
tendant inſiſts upon the property, they being payable to 


bearer, and that he is a fair purchaſer, and denies expreſ 
notice that they were loſt by the plaintiff Snow, ang (, A 
that he took the tickets and order without examinins the 
number, and only caſt up the ſums and value of they 
being left in his hands only as a pledge and by a brgk., 
and that is the uſual way of tranſaQting betweq 2old 
ſmiths and brokers, where money is taken up upn ſych 
publick ſecurities, which are left with the goldſmith on) 
as a pledge till the money is re-paid, Per Parker C, lf , 
perſon will buy lottery- tickets, or any other publick ſecy. 
rities payable to bearer or indorſee, with n9tice that th, 
were lofi or flolen, and that the.vendor came to them with. 
out a fair confuderation; this will not veſt a right or pro. 
perty in the buyer. In this caſe, though here is not proof 
of expreſs notice to the buyer, yet the printed notice left at 
1s ſhop, and the ſeveral advertiſements in the printed pa. 
pers, will amount to ſufficient notice fo as to avoid the 
purchaſe ; and though there is no direct proof of fraud in 
the defendants, yet here is a very groſs neglect in not exa. 
mining the tickets and order; and ſince the plaintiff gig 
every thing in his power to retrieve the tickets and order, - 
and it was the defendant's fault and careleflne(s not to 
examine them before he bought them, and Samnel Syny 
being a broker and run away, the defendant Fentin; 
ought to make ſatisfaftion to the plaintiff, and decreed - 
accordingly, but without coſts, 4 Yin. 6, 7. cites M.S$, 
Rep. Trin, 4 Geo. 1. in Canc, | 
The plaintiff, living in the country, leaves with the 
defendant, his banker in town, ſome /ottery-tichets and 
lattery-orders, for which the defendant gives him a note, pri- 
miſing to be accountable for them on demand. "There was 
no letter of attorney, or any expreſs authority given to 
the defendant about them. The defendant continues to re- 
cerve the intereſt, and once received 501. of the principal, 
which the plaintiff approved of; but whether this 50, was 
by ſale of any of them, or was paid in the courle of dif- 
charge by the government, or whether the defendant had 
any particular authority concerning this 50 /. did not ap- 
pear. The defendants, without any expreſs authority, ſub- ' 
ſeribed theſe into the $, 8, company in the name of the plain- 
tiff, and flock for them was made out in the books in the 
plaintiffs name alſo. The plaintiff brings his bill for an 
account and fatistaftion, &c, For the plaintiff the argu- 
ments turned upon the defendant's being only a depoſitory 
to receive the intereſt; that this was the only power that 
a banker is underſtood to have in ſuch caſes, which are 
common ; and in regard to the 50/. principa), he muſt be 
ſuppoſed to have had a particular order for that, as it ap- 
peared to be a particular tranſation. As to the lottery- 
tickets, that he admitted himſelf to be accountable for 
the loſs that accrued upon them, by an offer he made to 
pay ſuch loſs or difference; that this was within the old 
rules of a loſs ariſing from the unauthoriſed a&t of a depo- 
ſitory; and therefore, if it was a new caſe, it was only ſo 
on the defendant's fide, and the conſequences would be too 
extenſive to make a precedent in his favour, For the defen- 
dant it was inſiſted, that he had the legal intereſt in thele 
things, as bearer, was the plaintiff 's truſtee, and there- 
fore 1s fully indemnifed by the S. S. act, which impowetrs 
all truſtees to ſubſcribe ; that his poſſeſſion of theſe things 
imply'd a power to diſcharge or diſpoſe of them. The 
law infers ſuch a power from the leaving a bond in the 
hands of a ſcrivener, who was agent in lending the mo- 
ney: hemay receive it, and on payment deliver up the 
bond, without any expreſs authoricy, The caſe of Parry 
and Stokes lately decreed, was much ſtronger: The de- 
fendant there gave a note to transfer 1507. Bank annui- 
ties to the plaintiff on demand ; but when the plant! 
demands them, he ſays he has ſubſcribed them. There 
the only queſtion was, whether they were indeed ſubſcri- 
bed, being in the defendant's own name; but if they were 
| ſubſcribed, it was agreed the plaintiff would be bound by 
it, Here the ſubſcription is in the name of the plaintiff, 
The laſt a&t deſigned to give validity, and cure all detects 
.in the ſubſcriptions. In this caſe the company don't want | 
its aſſiſtance, in regard to them ; the ſublcription is cer- 
tainly valid, and therefore, if private perſons are bound, as 
to the company, the a& has certainly concluded all que- 
{tions between themſelves; for the ſame ſubſcriptions 
I canr.ot 


Bar 


annot be valid in regar d to one, and void as te another, 
c 


thing elſe, yet he is unattended with any of thoſe 
=, nſtances which ſhould induce a court of equity to 
ow e him with the loſs. He has been guilty of no fraud, 
bad good reaſon to juſtify his miſtake, "The legiſ- 
a recommended theſe ſubſcriptions; It was the opi- 
Sion of moſt men, that they would be advantageous, 


+ if this caſe is not within any of the acts, if the de- | 
ont :: not a truſtee, but only an agent or far, or | 


[he court ſhould take notice of the hurry people were 


then in, The defendant acted as well for the plaintiff as 
1: did for himſelf z he could have no advantage from this 
{bſcription, becauſe it was in the plaintiff's name, "The 
intif might have received benefit from it, fince he 
coved it bore a premium : there was therefore no reaſon 
' tocharge the defendant, Per Maſter of the Rolls, "This 
caſe ariſes upon the conſtruction of ſeveral acts of parlia- 
ment; the S. S. act, and the ſubſcription as, that were 
n:de to confirm and ſupply what was done upon it. He 
ſ{-emed to expreſs ſome doubts concerning the equity of 
thoſe ats, and enlarged much upon the conſtruction of 
ſome parts of them out of this caſe; but he ſaid, that 
every one that fits in this court ſhould a&t according to 
Jaw; that he ſat there jusdicere, non dare, This was agreca- 
ble to the rule of judging ſecundum diſcretionem bont virt 
for Vir bonus eff quis? ut conſulta patrum, qui leges jurag; 
ſervat. That this caſe is not at all accompany'd with 
any impoſition or fraud, or deſign of profit to the defen- 
Jant, The two ſorts of ſecurity depolited, ſhould receive 
a diſtinct conſideration. As to the lottery-tickets, the 
defendants are plainly truſtees; but I don't think in all 
caſes, where a thing is payable to bearer, the bearer will 
have the legal property; as where a ticket is ſtolen: and 


yet in ſuch caſe, if ſuch ticket was ſubſcribed, the com- | 


pany would have good right from the bearer : here plainly 
the defendants were truſtees by being bearers, becauſe, 
by having the ſecurities, they had a power to receive the 
principal, which alſo the owner muſt know, TI think 
this is a ſtronger caſe than that of a ſcrivener; for if he 
is enabled to diſcharge the debt by only having a cuſtody 
of the bond, without any legal property, a fortior: here, 
where the defendant is truſted with the legal property : 
But if the ſcrivener does deliver up the bond without pay- 
ment of the money, that will not diſcharge even the 
debtor, but he will continue {till liable for the debt. "The 
defendant's offer ſhall not bind him; for he would always 
ſtick to Ld. Cowper”s rule, that no offer ſhould prejudice 
the perſon offering. As to the caſe of Mr. Lutwich put of 
perſon intruſted to deliver over a thing to another, he 
isin no ſenſe a truſtee, but a meer porter or carrier ; he 
ca receive nothing, and yet even this perſon would be a 
truſtee in regard to the S. S, company, but not ſo as to 
de himſelf indemnified for a ſubſcription; but he thought 
there was no caſe of a real truſtee that was not within 
the aQt, *Tis plain the legiſlature intended to take in all 
forts of truſts whatſoever; if a man was anyways intruſted, 
tho' not a formal truſtee, he had a power to ſubſcribe ; 
even creditors are bound by the ſubſcription of executors, 
which is the hardeſt caſe. And yet, tho' the defendants 
are truſtees, if there had been any fraud, any advantage 
to-themſe]ves, L would charge them, tho' their ſubſcrip- 
tions would be valid as to the company. The courſe of 


dealing in theſe caſes is very well known; the hurry was 


very great, the defendants thought they were acting for 
the benefit of the plaintiff, and for a ſmall time it was 
for his benefit ; he might have ſold them (contracted for 
them) at a premium. The ſecond point concerning the 


lottery-orders is not. ſo clear to be a truſt, nor do I think 


need declare any opinion whether it was a truſt or not; 


lo far it reſembles a truſt, becauſe the defendants plainly 


a power over the principal and intereſt, and that by 
the delivery of the party himſelf; he has made uſe of that 
power, as to the principal, by receiving the 50/, The 
alignment of theſe orders is with a blank. The. bearer 
has a power to fill up that blank. The defendants had a 


power to make themſelyes truſtees, by filling it up to 


themſelves 


» and then they would have been good truſtees 
in the ſenſe of the at. But tho? he had the power to 


make himſelf a truſtee, he has not made himſelf one; - but 


0 


' 
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the form of a truſtee ſeems not to be conſidered by the 


Upon the late at, I will not ſay how it will be where 
the company have got poſſeſſion of orders without the at 
of the proprietor, or any authority from him, expreſs or 
Implied, that is a queſtion of right: but ſuppoſe here this 
ſubſcription is a void ſubſcription, and not within the 
proviſo of the late at, can the plaintiff make the defen- 
dants ſtand in the place of the S. S. company, and make 
that fatisfation which the company ought to make, 
without making the company parties? I think the de- 
fendant ſhould not be charged. If he has done wrong, 
1t 18 without any ingredient of fraud to bring it into this 
court, and therefore, as a tort, ſhould be proſecuted at 
law. What can this court decree for a tort? Can they 
decree that the defendant ſhall pay to the plaintiff the in- 
tereſt of theſe annuities, till the government would have 
redeemed them ? and ſhould we decree the payment of a 
certain ſum, this would be direly to decree damages for 
a tort, and ſuch an invaſion upun the Common law, as 

hope never to ſee in this court, If this a@ has authen- 
ticated this ſubſcription as to the company, it has alſo as 
to the proprietor. Bill diſmiſſed per Fetyil, Maſter of 
= Rolls. 4 Yin. 7, 8, 9. cites MS. Rep, Paſch. 8 

e0. I. 

Securities were delivered by A. to B. in order that B. 
ſhould advance a ſum of money upon them the next day ; but 
no money was then advanced, The queſtion was, whether 
B, can keep theſe ſecurities, ſo delivered to him for this 
particular purpoſe, in order to have a ſatisfation for a 
precedent debt due to him from 4, Per Ld. C. Maccleſ- 
field, B. ought not to retain theſe ſecurities in fatisfaftion 
of a precedent debt due to him from A. ſince they were 
delivered to him for another purpoſe, viz. as a pledge or 
ſecurity for anothec ſum of money, intended and propoſed 
to be advanced and lent to him ; ahd ſince B. did not ad- 
vance the money according to the agreement, he ought 
to return the pledge upon demand z and fince he has not 


tain the ſecurities which he got into his hands by ſuch a 


for a precedent debt; and gave coſts againſt the defen- 
dant. 4/in.g. cites 11S. Rep. Trin, 8 Geo, 1. 

Plaintiff brought zrover againſt defendant for a diamond 
ear=ring, and other jewels, to which the defendant pleaded 
Not guilty, Upon ſpecial verdict the caſe. was, that 
plaintiff being ewner of the goods mentioned in the decla- 
ration on the 12th of January 1729, lodged them, for ſafe 
cuſtody only, in the hands of Seymour the goldſmith, incloſed 
in a paper and bags, and took the receipt following; 12 Jan. 
Received of Sir John Hartop the following jewels, [men- 
tioning them al} | which are ſealed up in a bag; which bag 
ſealed up, 1 promiſe to take care of for him.” That after- 


to defendant's ſhop, which is an open ſhop in London, as 
a banker; that Seymour borrowed cf defendant 3o0l. upen 
the pledge of the jewels, and gave him his note for that ſum. 
No authority is found from the plainiiff to ſel] them ; but 
he demanded them of the defendant, who, not being paid 
his money, refuſed to deliver them. Seymour was in poſ- 
ſeſſion of the jewels till he pledged them as aforeſaid, which 
was in the year 1736. Seymour alterwards became a 
bankrupt; (but that is not material tothe preſent queſtion, ) 
The value of the jewels is found to be 750/. After ſe- 
veral arguments, the Ch. J. pronounced the reſolution of 
the court. The general queſtion upon this ſpecial verdict 
is, whether, by any facts found, the plaintiff is barred 
from having the goods delivered to him, or from having 
ſatisfaftion ; and firſt, it is to be conſidered in what re- 
lation Seymour ſtands with reſpect to the plaintiff; 2dly, 
whether any thing that is found, diveſted the property of 
theſe diamonds from the plaintiff, As to the firlt delivery 


| to Seymour, it was nothing more than a naked bailment 


for the uſe of the bailor, lodged there for ſafe cuſtody only. 
Holt Ch. J. calls it a depoſiting, So:thcote's cafe, 4 Co. in 
ſome reſpect the bailee has a propetty to keep, for the uſe 
of the bailor only, That upon Seymour s breaking the 
ſeal, he was a treſpaſſor to the plaintiff, and that treſpaſs 
would lic againſt him ; cites 4c97 248, and Salk, 5 


act, but whether the perſon was in any ſenſe intruſted, 


complied with his part of the agreement, he ſhall not re- 


pretence and artifice, to ſecure to himſelf a ſatisfaRtion - 


wards Seymour broke open the ſeals, and carried the jewels 
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The opinion of Trevor Ch. ]. The ſecond conſideration is, 
how far the plaintiff is affe&ted by any thing done by Sey- 
mour ; whether his property is diveſted by any thing that 
is found. Seymour had the poſſeſſion originally by 11ght, 
but by breaking the ſeal he became a treſpaſſor, and from 


thence a pofleſſor of the goods by wrong. Its objected, 


that the defendant was not privy to Seymour's wrong z that 
ke lent his money innocently, and therefore, as 1s object- 
ed, more reaſonable the loſs ſhould fall on the plaintiff 
than defendant; and for this was cited Salk. 289. But 
that is not this caſe; the jewels here were ſcaled up with 
the plaintiff's own ſeal, which reſembles the locking a 
box, and taking away the key. 1 nt. 19. There is no 
fau't in the plaintiff, Then to conſider what is the law 
touching ſales in open ſhops ; that ſales in open ſhops do 
not alter the property of a ſtranger, as fales in market- 
overt or fairs. 9r 625- That a cuſtom of Londsn 
pleaded, that every freeman might buy all 
wares in every ſhop in London, is too general z for then a 
{crivener might buy plate in his ſhop, and the like, which 
is unreaſonable. Cro. Fac. 69. Bacon's Uſe of the Law 80, 
s H. 7.15. By theſe caſes it appears, that the true 
owner never loſt the property'ot his goods by ſale, unleſs 
in a market-overt, For the defendant it was inhiſted, 
that if a perſon who loſt money with the plaintiff at play, 
and gave him for payment.a goldſmith's note, the gold- 
{mith ſhall not be obliged to pay this note, the plaintiff 
being a perſon within the meaning of the gaming act, 
'This is true ; but if the plaintiff had negociated this note 
to a third perſon, then the caſe would have been between 
two perſons, ſtrangers to the proviſions of the gaming 
acts, and ſo thoſe a&ts would not take place, as between 
acceptor and aflignee of the note, Carth. 357. Salk. 344- 
So where a bank-bill, payable to A. or bearer, and A. 
Joſes the note, and the ſtranger who found it transfers it, 
for valuable conſideration, to C. the money being paid to 


bearer, diſcharges the drawer z for *tis the very terms of 
the note, and by courſe of trade, the notes are looked 


upon as change of money for money z but there is no ſuch 
| courſe of trade with reſpe& to goods: The property does 
not follow the poſſeflion, unleſs in caſes where the owner 
hasno mark to know his own again, as in money. Cro, 
Eliz. 146. Higgs and Holiday, Salk. 283. Ford and 
Hopkins, In the preſent caſe, the owner never gave any 
power to. ſell or diſpoſe of them, and poſſeſſion merely 
does not change the ownerſhip of goods, tho” it does 
of money. If bill or note is made payable to 4. or bearer, 
if no indorſement, the vendee is without remedy againſt 
vendor; for theſe notes are look'd upon as lodging money 


for money. The next matter for conſideration is is, whe- - 


ther the place where the pawn is made will intitle the 
defendant to retain theſe jewels. On the finding, it is 
inſiſted, that ſales in open ſhops are the ſame as ſales in 
markets-overt : but by this ſpecial verdict no cuſtom is 
found, and unleſs it was found, rhe court cannot take 
| notice of ſuch a cuſtom; as was determined in the caſe of 
Argyleand Hunt, in this court, Trin. 5 Geo. 1. where a 
| libel in the ſpiritual court, for calling a woman whore, 
and after ſentence, applied for a prohibition, yet denied ; 
for that the court would not take notice of the cuſtom of 


London, where 'tis actionable to call a woman a whore, | 


Carth, 75. Then 'tis objected, that upon the finding of 
the jury, the cuſtom is to be certified, 4#ob. 86. Cro. 
516. Cro. Jac. 69, Butthis caſe is not within the cul- 
tom, as ſales in market-overt ; for pawns, as this is, and 
ſales, are quite different z and a cuſtom which extends to 
ſales in market-overt will not include pawns or pledges 
and for that purpoſe 35 H. 6. fo. 25. is in point, where 
tis expreſsly ſaid, that the cuſtom extends to a ſale, and 
not to a pawn, There 1s no inſtance where this caſe has 
been allowed, with reſpe& to pawns. 4 in. 9, 10, 11» 
cites MS. Rep. Eaſt. 174.3. in B. KR. 


2. Of ſpecral or conditional buens, 


Tf A. puts his beaſts into B,”s paſture, on agreement to | 


pay B. 6 d. per week for the paſturage, B. cannot retain 
the beaſts of 4. until he hath paid him the money, unleſs 
this were at firſt provided by their agreement ; but the 


manner of 
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only remedy that B, has, is upon the contra, |; 
271. 2 Ret. Abr. 92. Ft 6: Oh 

But if a horſe be committed to an Hoſtler, he { if 
tain him till heis paid for his meat. 2 Rl. Abr.s M 

So if cloth be committed to a taylor to make Y 
a garment, he ſhall detain the cloth until he is ſatj 
his labour, Cro. Car, 271. 8 Co. 147. 

A taylor hath cloth delivered to him to make vÞ into 
garment, which he doth accordingly ; he thal] *hs yi 
action for his work, without delivering the garment; and 
if the taylor refuſe to deliver the garment upon SO an 
it ought to be ſhewn on the other-ſide in excuſc kW 
action ; for the taylor's action is founded upon the 5 
miſe, and if he hath done the work and is ready tg wy 
ver the garment, he hath performed all that the "he 
quires on his part, and on that conſideration is intitle 4 
the benefit of the defendant's promiſe. Palm, 223 Pp | 

Detinue again/t baron and feme, and counted of Jak a 
of ſheep 19 the feme before the coverture, by which the i 
fendant jaid, that after be tork the feme to wife, and th 
ſheep were bailed to him to compeſter the land, "Us PT , 
commanded him to/take his cattle, and be would not, wher 
fore the defendant took the cattle in the land, damage. fea "i 
and demanded judgment, if of ſuch-taking, &, _ the 
opinion of Thorpe was, that it is a good diſcharge of th 
bailment, without other poſſeſſion in the plaintiff 294; c 
by which the plaintiff traverſed the commandment : » 
nota, Br. Detinue de Biens, pl, 13. foe 

Where { bail 101. to F. N, to deliver to P, and 7 N 
offers it, and P. refuſes, 1 ſhail have debt againſt 7 N 
for he ſhall not retain the 107, for the refuſal of P whe 
there is no default in me, Br, Conditions, þ), 53 n 

If a feme covert bails goods to a man, and after ſhe 
takes him to baron, and he dies, the feme ſhall not hive 
action of bailment ; for the bailment was diſcharged h 
the intermarriage, but ſhe may declare upon troyer; K/ 
_ 3 per _ Br. Bailment, þl, 6. 6a 

_ ita man lends another his ſheep, oxen, or hi 

borrower hath a qualified pany in them, cm S 
the purpoſes for which they were borrowed 3 and by "Fn 
of this loan they may be uſed reaſonably for theſe purpo- 
ſes and for the time agreedon; and if they periſh in Fon 
Ks yp. it mY the peril of the lender; but if they 

erilh in any other manner 

tor them, Dep. & Stud, Soo NT EI 

If A, borrows a horſe to ride to Dover, and he rides 
out of his way, and the owner of the hcrie meets hin 
he cannot take the horſe from him; for A. has a anda 
Property in the horſe till the journey is determined and 
being in lawful poſleflion of the horſe, the owner cannot 
violently ſeize and take it away, for the continuance of 
all property is to be taken from the form of the original 
bargain, which in this caſe was limited till the appointed 
Journey was finiſhed, Yelv. 172, | 

But if A. borrows a horſe to go to Dover, and goes to 
other places, the owner may have an ation on the caſe 
againſt him for exceeding the purpoſes of the loan; for 
ſo far it is a ſecret and fallacious abuſe of his property ; 
but no general aCtion of treſpaſs, becauſe it is nut an open 
and violent invaſion of it, 1Ro. Rep. 128. 

If a man lend another his ſheep to ſtock his land, the 
borrower hath the bare uſe of them; but if he kill them, 
the owner ſhall have a general aCtion of treſpaſs, or 2n 
action of trover at his election ; for though the uſe is in 
the borrower, yet the property is in the lender, and th: 
killing of the ſheep IS an open violation of another's pro- 
perty, which is complained of in the general ation of 
treſpaſs, Co, Lit. 57. 5 Co. 15, 1 Lev. 81,88. Crs. 
Eliz. 784. 15 Ed. 4. 84. Mh. 248. Gods. 66, 67: 
Owen 52. Dyer 121. þl. 17. | 

IfI fell you a horſe for 20 s. I ſhall retain him, unleſs 
the money be actually, or conditioned to be paid at a fu- 


ture day, for unleſs there be quid pro guo, the property is 
not altered. 5 #4, 4. 2. 6. PR pry 199g 1Hu Property 


UP intg 
Shed for 


As to borrowing a thing periſhable, as corn, wine, 
money, or the like, a man muſt, from the nature of the 
thing, have an abſolute property in them ; otherwiſe it 
could not ſupply the uſes for which it was lent, and there- 
fore he is obliged to return ſomething of the ſame ” 

| the 
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the ſame Jn quantity and quality with what is borrowed. 


Stud. 129. Wt 7 
ms held by ſome, that if f. commits goods to B, to 
be kept, or, which is all one, to be ſafely kept, and they 
are ſtolen, that B. muſt anſwer the value of them to A. 


Others have made a diſtinction, that if B, had undertaken | 


tr a price to keep them, that then he ſhould have been 
hound to anſwer for them if they had been ſtolen; be- 
cauſe there is a conſideration to found the promiſe ; but 
where no reward is agreed on, there they ſay there can 
he no confideration on which the promiſe is built, and 
therefore a naked promiſe which affords no action z but 
the reaſons urged againſt this are, that where another 
loſes by an undertaking, I am equally bound to make 

00d the value of my promiſe, as if I myſelf was to receive 
cain by the bargain for ſince another's man's property, 
and poſſibly the whole fruits of a longandpainful induſtry, 
;: loſt and waſted by my undertaking to ſecure it, certainly 
[, from whom the damage aroſe, ought to make him fa- 
tifaction ; for every man is preſumed to guard his own, 
and not eafily-to part with that which cannot be acquired 
without great 9ifficulty ; and therefore it muſt be pre-, 
ſumed, that he would have ſafely kept it, and not have 
committed it to me, unleſs I had undertaken to ſecure it; 
and if I fail in that undertaking, I am bound to areflitu- | 
tion; for I am equally obliged to a reſtitution, where an- 
other man ſuffers an injury by my means, as where I my- 
ſz]f commit an injury; and had the law any other courſe 
in theſe caſes, it were a perfect inlet into all colluſion ; 
for agreements and contrivances might ariſe between 
the men of violence and ſuch treacherous undertakers, 
as are not eaſy to be diſcovered. 4 Co. 839, Dr. & 
Stud. 129. See the caſe of Coggs and Barnard, at the end 
of thi: diviſion, | 

If a carrier, ferryman, or hoſtler be robbed, he ſhall 
anſiyer the value of the goods; for the carrier hath his 
hire, which implies an undertaking for the ſafe cuſtody 
and delivery of them; for no man would give another 
money for ſecuring his own, if the party that received it 
were not to undertake on his part to ſecure it. 8 Co, 84. 
Co. Lit, 8g, 1 Sid. 36. Palm. $23. 1 Kol. Abr, 124. 
2 Kol, Abr. 307. 1 Rol, Rep. 79. Hob. 17, 18. Cro. 
Fac, 162, 330. | | 
| If A, delivers goods to B. to be delivered over to C. 
C. hath the property, and C. hath the action againſt B. 
tor B. undertakes for the ſafe delivery to C. and hath no 
_ property or intereſt but in order to that purpoſe. 1 Rol. 
Abr. 606. | | 

But if the bailment were not on valuable conſideration, 
the delivery is uncountermandable z and in that caſe, 
if A. the bailor bring trover, he reduces the property 
again in himſelf, for the action amounts to a-counter- 
mand of the gift; but if the delivery was on a valuable 
conſideration, then 4. cannot have trover, becauſe the 
property is altered, and in trover the property muſt be 
proved in the plaintif, 1 Bulft. 68. | 

If a man delivers goods to another, the bailee ſhall 
have a general aCtion of treſpaſs againſt a ſtranger, be- 
Cauſe he is anſwerable over to the bailor; for a man 
ought not to be charged with an injury to another, 
without being able to retire to the original cauſe of that 
mury, and in amends there to do himſelf right, 13 Co, 
bg. 14 Hen. 4.28. 25 H, 9. 14. | i 

If I deliver goods to B. and C. that hath right de- 
mands them of him, if B. either before or pending the 
action deliver over the goods to me, this is a good bar to 
the aQtion of C, brought againſt B. for ſince B. hath un- 
dertaken to deliver the goods back to me, he ſhall not be 
chargeable for the honelt performance of that underta- 
king; for B. that js truſted with my poſſeſſion, ſhall not 
Temove nor alter my poſleſſion, and therefore ſhall not be! 
Put to anſwer for that to which the law obliges him. 
FN. B. 137. 1 Rol. Abr, 607. 

But if I hind goods and convert them, and another re- 
cover them from me, yet a ſtranger that has right ſhall 

ve his aCtion againſt me, and therefore two perſons 
Claiming in trover ſhall interplead with-each other ; for I 
ave by my finding the property in me till another ſhews a 


| or night; now this property continues till the real owner 


| dies of divers diſeaſes, the borrower is excuſed, 
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appears; and if I by weak defences do not ſupport thit 
property, that ſhall be no injury to the right n ngng 
for the original injury begins from me, by undertaking to 
intermeddle with what is another's, and which I was 
ſure was none of my own. 1 Rol. Abr. 007. | 

If a bailee deliver the goods to another, there he ſhall 
have an action of detinue againſt him, becauſe he hath 
his poſſeſſion, and underiakes for the cuſtody; and the 
original bailor may have his ation againſt either of 
them, becauſe in him is the property which both are 
bound to anſwer to him. i Rol. Abr, C07. 

B. ſells the goods in market-overt, yet at the day bai- 
lor may ſeize the goods, becauſe the property of the 200ds 
was always in him, and not altered by the ale in market- 
overt, Godb, 160. | | 

A. indebted in 100/. to B. delivers goods to C. a- 
mounting to the value of the debt, to ſatisfy B. the ſaid 
Icol. with the goods in his hands; B. has an intereſt and 
property in the goods, Yelo. 164. | 

A. delivers 201. to B. to the uſe of C. a woman, to be 
delivered ber the day of her marriage. Before her mar- 
riage 4, countermands it, and calls home the money. C. 
ſhall not be aided in Chancery, becauſe there is no con- 


| lideration why ſhe ſhould have it. Cary's Rep. 12. 


If goods be bailed to bail over on a confideration prece- 
dent, on his part, to whom they ought to be bailed, the bai- 
lor can't countermand it ; otherwiſe where *tis voluntary, 
and without conſideration. But where 'tis in conſideration 
of a debt, it is not countermandable ; otherwiſe if it be 
, Jarify the debt of another ; per Egerton. 1 Leon, 40. 
pl. 36. ei et 

It a man lend or hire his horſe, and for want of ſafe 
keeping he die, the other hath an aCQtion on the caſe for 
to repair the damage ſuſtained by the negligence; fo if a 
man lend another ſheep to tath his land, and by negli- 
gence of the borrower they are drowned, an ation on 
the caſe lies; for if a man lend another a horſe, and he 
put him into a ſtable that is ruinous, and the ſtable tum- 
bles in upon the horſe and kills him, an aCftion on the 
caſe liesz but if the ſtable had been ſtrong and ſubſtan= 
tial, and had fallen by violent tempeſt, then is the bor- 
rower excuſed; ſo if a man lend another a horſe, and he. 

Co. 
14. Cro. Eliz. 777, 784. Owen 52. Dyer Ya. 
Godb. 72, Dr. & Stud. 128. | 

If A. take a gelding to paſture, and the gelding be ſto- 
len, no action lies againſt 4. unleſs he had made a ſpecial 
aſſumpſit to deliver him ; for the undertaking of A, is to 
feed the gelding in the fields and in the open-air, and not. 
to keep ſafely as the hoſtler 1s obliged to do in his ſtable; 
and the law will not ſtretch men's promiſes beyond their 
firſt undertaking. Moor 543. 2:13 | 

If a man find goods and abuſe them, or if he find ſheep 
and kill them, this is a converſion ; but-if a man find 
butter; and by his negligent keeping it putrifies; or if a 
man finds garments, and by negligent keeping they are 
moth-eaten, no aQtion lies; ſo it is if a man finds goods 
and loſes them again ; and the reaſon of the difference is 
this, for where a man delivers goods to another, the bai- 
lee by acceptance of the goods undertakes for the ſafe cuſ- 
tody of them; and it is to be preſumed that the owner 
would not haveparted with them but underthe confidence 
of that ſecurity ; but where a man only finds the goods of 
another, the owner did not part with them under the cau- 
tion of any truſt or engagement ; nor Gil the finder re- 
ceive them into his potleſſion under any obligation ; and 
therefore the law only prohibits a man in this caſe from 
making an unjuſt profit of what is another's, but the 
finder is not obliged to preſerve thoſe goods ſafer than the 
owner himſelf did; for there is no reaſon for the law to 
lay ſuch a duty on the finder in behalf of the careleſs 
owner; for it ſeems too rigorous to extend the charity of 
the finder beyond the diligence of the proprietor z it is 
therefore a good mean to puniſh an injurious act, viz. 
the converſion of the goods to his own ule, but not to 
puniſh a negligence in him that is much greater in the 
ownerſhip. 1 | rand 223. Owen 141. 2 Built, 21. 

A carrier is bound to the ſafe delivery of a box, though 
he doth not know what is in the box, unleſs he refuſes 


B A 1 
to carry it without he! be inſtrufted in the particulars, 
for the party is not obliged to cell him. Allen 93. 

In an aſſump/it, the caſe was this; the defendant did 


undertake to remove a quantity of brandy from Broo#'s- 
Market to Water- Lane, and by reaſon of his neglect one 


. 


"  L& 4; 
upon taking goods, if it were in writing, ſhall not be 
charged againſt the wrong of a third perſon, as in; 
34+ 2 Cro. 425. and 3 Cro. 514. and yet without writ. 


as in Southfott's cafe, to be charged, and the D; 
Student 12 j 


tin 
or Ny 


of the caſks broke; and on Not guilty, a verdi& was for 
the plaintiff; and in arreſt of judgment two exceptions 
were taken: 1lt, Becauſe in the declaration he was not 
alledged to be a common porter. 2dly, Becauſe it was 
not averred that he had a reward. 

But the whole court reſolved, that in this cafe the 
plaintiff ought to have his judgment. 

Holt, Ch. J. his argument was to this purpoſe. 

There are fix ſeveral forts of bailments, which lay a 
care and obligation upon the party to whom the goods 
are bailed. 

The firſt is a bare and naked bailment to another, to 
keep tor the uſe of the bailor, which is called depofitum. 

2. A delivery of goods to another which are in them- 
ſelves uſeful to keep, and theſe are to be reſtored again in 
ſpecie, which is called accommodaturm. 

3- A delivery of goods for hire, which is called /ocatzo 
or condutTtio. : 

4. Adelivery by way of pledge, which is called vadizm. | 

5. A delivery of goods to be carried for a reward. 

6. Such a delivery as here in the caſe at bar, where the 
goods are delivered to do ſome a& about them, as the 
carrying, and without a reward, which is called manda- 
tum, by Bratton, lib. 3. 100. in Engliſh, an atting by 
commiſſion, | p 

| And though I do not think all theſe immediately ne- 
ceſlary to the caſe in queſtion, yet the explanation of 
them will make the caſe clearer. 

Then as to the firſt, if a perſon out of kindneſs keeps 
the goods of another, he ſhal} not be anſwerable it they 
be ſtolen, without there be a particular default in him: 
and 2dly, ſuch a bailee is not chargeable for a common 
negle&, for it muſt be a groſs negle& for which he ſhall 
beliable. I muſt confeſs I have a great authority to en- 
counter, which is Squthcott's caſe, 4 Rep. $3. b. howſo- 
ever my Lord Coke in his Report goes farther than the 
caſe itſelf, for he there makes a difference between keep- 

ing generally, and ſafe keeping z which in the caſe itſelf 
is not mentioned, but in his note at the end of it; andI 
cannot think it to be juſtice to charge the bailee if the 
goods be loſt without any default of his; for why ſhould 
he anſwer for the wrongs of other people againſt whom 
he undertook not ? 
There never was before Southcott's caſe, any ſolemn de 
termination of this matter ; the firſt caſe of it was 20 Af. 
pl. 28. 8 Ed. 2. Fitz. Detinue 59. both quoted in South- 
cott's caſe; but I cannot agree to the reafons of thoſe 
caſcs; for the negleR of the party may be as great where 
goods are locked up in a cheſt, as where not, and by 
that reaſon ought to be chargeable as much in the one 
caſe as in the other ; and the 4 Ed. 4. is only a debate of 

two council at the bar, for —— was not then Ch. J. 
and what he ſaid was only for his client, and not of 

authority; and the 3 H. 7. is only a ſudden opinion ; 

now Southcott's caſe came long after, viz. 43 Eliz, 
and there two judges in the abſence of the other two 
gave that opinion, which cauſe was improved by my Lord 

Coke; but it has been the conſtant practice for as long as 

1 knew the court, that in all the trials at the Gur/dþall, 

where upon evidence no default appeared in the bailee, to 

direct for the defendant; nor did ever any one venture, 
upon the authority of Seuthcott's caſe, to find the matter 
ſpecially ; I take it that this bailee is ſo far from being 
charged, that though the goods be loſt by a common neg- 
le& he ſhall not be anſwerable ; as if he negligently keep 
his own goods, and that his own and his friend's goods 
are loſt ; now the loſs of his own 1s an argument of his 
fiacerity, and therefore he ſhall not be chargeable ; this 
is in Bradon gg. and though his is an antient author, 
yet it is agreeable to reaſon, and is not in this point only 
the law of England, but of foreign countries, as may be 
ſcen in Juſlinian's Inſt. where I believe Brafon got his 
notion; now if there be an apparent groſs neglect, it is 
looked upon to be a fraud ; but otherwile, if it be not a 


lee, and thatan aQion does not lie unleſs they be loſt 
through negligent keeping; ſo that I do not find ſufficient. 
reaſon nor auth | 
caſe. 


borrower is ſtritly bound to keep it, for if he be puil; 

of the leaſt negle& he ſhall be anſwerable; as if lend 
a horſe to go to the North of England, and he goes to the 
IYe/t, and the horſe is ftolen, he ſhall in that caſe he 


| fays he ſhall be charged where no default was in him, 


, 112. ſays, it is for the advantage of the þa;. 


ority to ſupport the opinion of Souther, 


2. A lending gratis to uſe for his advantage; there the 


chargeable; for if he had gone as I directed, the horſe. 
perhaps, would not have been ftolen; this ſort of bail. 
ment is mentioned in Bran 99. but in this caſe, if this 
horſe had been in the table of the bailee, and ftolen thence 
without his default, as perhaps the thieves might firſt 
have bound the bailee, and then have taken the horſe, he 
ſhall not be anſwerable ; but if he left the ſtable door 
open, he ſhall for that negle& be anſwerable;z Bray 
ſays he ought to take the utmoſt care, but in no place 


3: As to the third bailment, where goods are hired out 
for a reward, Bradton 62. ſays, the hirer is to take all 
imaginable care, and to reſtore them at the time, and he 
is bound to ſuch a care as a diligent maſter of a family 
uſeth to his family, which care if he ſo uſeth, he ſhal} 
not be bound ; now the moſt diligent man is liable to be 
robbed, and therefore I colleR, that if he be fo careful 
as according to Braftor's definition, and be robbed, he 
ſhall not be liable. | 
4+ If goods be pawned, the pawnee has a ſpecial pro- 
perty, which is in natureof a fecurity to compel the pawn- 
er to pay ; and if the goods be the worſe for uſing, the 
pawnee muſt not uſe them ; as clothes, &c. but if th 
be not the worſe for ufing, he may ufe them at his peril; 
as jewels pawned to a lady, and ſhe keeps them in a box, 
and they are ſtolen, fhe ſhall not be charged ; but if ſhe 
goes abroad with them to a play, and there they are ſto- 
len, ſhe ſhall be anſwerable. 2dly, If the pawnbrokerbe 
at charge in keeping of them, as if it were a horſe, and hr 
gives it meat, he may uſe it for his reaſonable charge he 
has been at, Brafon 9g. If a creditor takes a pawn, he 
is bound to reſtore it upon payment; but if he, notwith- 
ſtanding all his diligence, loſe it, he fhall howſoever reco- 
ver his debt, 29 Af. pl. 28. for the law does not lay upon 
him an obligation to keep againſt all accidents ; but if the 
| money be tendred, and he after detains, and then it is 
loft, he ſhall then be liable, for he is then a wrong-doer, 
and his keeping it after is the occaſion of its being ſtolen, 
and he is then anſwerable at all events. 
5. Goods to be carried for a reward, 1, If you deliver 
them to apublick or common carrier, and they are ſtolen, 
he muſt be liable, for the law charges him at all events; 
but yet the at of God, or the enemies of the Queen, 
may excule : and this is a political inſtitution by the laws 
of England, that people may be ſafe in their dealing ; for 
otherwiſe carriers, that are frequently truſted with things 
of greateft value, would be often tempted to confederate 
with thieves. 2dly, But he who has a particular private 
employment, though he has a reward, yet he is not 
bound againſt all events, as a faftor or a bailiff, if they 
do to the beſt of their power; and that is Southcott's 
caſe, and he is bound no otherwiſe than as his maſtes 
himſelf ſhould do; for it were unjuſt to charge him with 
what he cannot prevent, | 
6. To this point; here is a man not entruſted to keep 
but to carry, and not to have any thing for his pains, and 
through his negligence miſcarries ; though he be to bave 
nothing, yet it appears there was a negle&, and for that 
reaſon he is chargeable; but if the goods had been miſ- 
uſed by a third perſon in the way as he carried them, an 
without any negleR of his, I hold that he would not then 
be liable, becauſe he had nothing for a reward ; in Brac- 
ton, lib, 3. 100. this is called mandatum, and ariſeth upon 
the emendatio, in Engliſh, aRing by commiſſion ; and if he 
thro his negligence ſuffers the goods to be damaged, hc 
liable, Yivian's comment upon Fuft, In/t, 684- _ 


| 


{ 


| 


groſs neglet; and I know no reaſon why the bailee, 


'v 
Tat. 
'  {« (here defined to be a contract, whereby any 
_ q committed gretis to be done for another; and 
ia agrees Bra#ton; and though this word be not 
Wr in any other book of the law, and this be an old 


:-v. yet in this point he is ſupported by reaſon ; 
eo prnkFd whole, I am of opinion, that the defendant 


| in this caſe is liable, for it is a deceit to the plaintiff his 


being negligent 3 for it is upon the confidence of his 
cacefulneſs that the plaintiff intruſſted him z and in Godb, 
t, and 2 HH. 7. for the negligent keeping of ſheep, &c, 
+ non lay, for there is a conſideration, v:z. the truſt- 
ing, though no money be paid; and here he becomes 
chargeable by the miſchief he has done. 29 7, 6. 49. 
3H. 6. 34 1! H. 4. 33- By theſe caſes, though a 
m.n promiles to build an houſe for another, he ſhall not 
be bound, being nudum pattum ; yet I doubt not, but if 
he had once gone about the building it, and he do it fo 
11 that it falls, an aCtion would lie; and in Yelv. 4. the 
plaintiff declared, that in conſideration that he delivered 
(0 the defendant twenty quarters of corn, the defendant 
aſſumed upon requeſt to deliver the corh again to the 
plaintiff; and it was there held, that the aCtion lay z 
but this judgment was after reverſed in the Exchequer- 
Chamber; and contrary to it 1s a caſe in Yelv, 128, but 
in the lame book 50. is the caſe fol. 4. of Biggs and 
Riches, confirmed and allowed good law; and there 
Gaudy and the court held it a bad reverſal, and contrary 
to that reverſal ſolemnly adjudged in 2 Cro. 6679. Now 
if 2 truſt be once undertaken, and is a ſufficient under- 
taking, that is a ſufficient conſideration; the caſes in the 
Regiſter 110. are full in point, for there the very prece- 
dent is quod (the defendant) tam negligenter, &c. carriavit 
quod papa illa confradta fuit, without any mention of a 
reward, or that he was a common carrier 4 though in lat- 
ter days for the greater caution they inſert theſe words, 
pro quadam mercede, ſo that he that is intruſted by com- 
miſtion, if he enters upon the employment, and after any 
loſs accrueth to the owner through his neglect, he is 
| Hable tho' he receive no reward ; but if any loſs accrues 
to the owner, not through any neglect of his, tho? he 
receive a reward as a factor, &c, yet ſhall not he be lia- 
ble: ſo that upon this whole matter, I am of opinion, 
| . judgment ought to be given for the plaintiff, x New 
Abr. 243. Trin. 2 Ann. in B, R. Coggs v. Barnard 
Comyn 133. S. C. a Ld. Raym. gog. S, C. | 


3 P leadings . 


Detinue in London upon bailment made by the plaintiff 
to the defendant, &c. he ſaid that he bailed it to him in 
another county, in pledge, &c. and no plea, per Finch, if 
be does not traverſe the bailment in the firſt county ; and af- 
ter they were at iſſue, if it was bailed in pledge or not, 

and the viſne was where the receipt in pledge is ſuppoſed. 
br, Traverſe per, &c. pl. 41. | 

Detinue of certain charters. The plaintiff counted of 
bailment by him to the defendant, who ſaid that he found 
the deeds by fortune in his houſe, and f, N. had brought 
the like writ againſt him to return them now, and pray'd 
that they interplead, ab/que hoc that the plaintiff bailed to 


the defendant as here; and a good plea, per Martin, and | 


the bailment traverſable as here ; for if he confeſſes bail- 
ment, then he charges himſelf to the plaintiff, and to 
the ſaid F. N. alſo; quod nota; for it was not contra- 
dited. Br, Traverſe per, &c. pl. 60. 

Detinue, ſuppoſing the bailment to the defendant at B. in 
the county of N. to rebail, &c. The defendant ſaid, that 
the ſame day and year, at B. in the county of B. the plain- 
tf bought the goods of the defendant for 10 |. upon condi- 
ton, that if be did not pay the 10 1. ſuch a day, that the ſale 
Hall be void, and that he did not pay at the day, abſque hoc 
that the plaintiff bailed them in the county of N,. to re- 
bail, prout, &c. and admitted for a good plea. Br. Tra- 
verſe per, Sc. pl. 65. 

reſpaſs of taking his bowl. The defendant ſaid, that 
the plaintiff delivered it to I. E. in pledge, who bailed it 
to the defendant, who rebailed it to W. E. and the plainti 
ſaid that R.G. gave it to him, and the defendant took it, abjq; 


| 


pl. 22. 


6 9 a 

hoc that he bailed it to I. E. in pledge, and did not tra- 
verſe the bailment by IV. E. to the defendant, and well ; for 
the bailment of the plaintiff to /Y. E. is the effe& of the 
I which binds the plaintiff, Br. Trdverſe per, &«c, 

* 373+ | | | | "1 

"Diane by fetite upon bailment made by herſelf of a chef 
of charters , the defendant ſaid, that they came to him as 
extcutor of the exerutor of the father of the plaintiff, whoſe 
hetr fhe is, and that he had delivered them to the baron of 
the plaintiff, who is dead, abſque hoc that the plaintiff 
bailed them prout, &c, and a good plea; for the bailment 
of the baron with the traverſe, nor the traverſe without 
ry plea precedent, is not good, Br. Traverſe per, &c. 

* 374+ 

Ia detinue, the plaintiff counts upon ſingle bailment, the 
garniſhee may ſay that it was upon condition, without tra- 
verſing the ſimple bailment, and if the plaintiff ſays, that 
it was bailed upon other condition, then he ought to tra- 
verſe the condition alledged by a garniſhee, and ſo he did, 
and well; per Cur. Br, Confeſs and avoid, pl. 62, | 

If the plaintiff brings detinue in the county of C. and 
counts upon ſingle bailment, it is a good plea that it was 
delivered in another county, upon condition, &c, abſque hoc_ 
that it was delivered in the place, &c. by reaſon of tha 
double charge, if ation be brought of this again in the 
county ; quod non negatur. Br, Traverſe per, &c. 


Detinue of a box of charters, and one charter ſpecially bail- 


ed to the defendant, and he pleaded to the bar non detinet, 


and to the charter ſpecially made title to the land, of which, 
&c. abſque hoc that the plaintiff bailed to him to rebail, 
&c. and no plea, becauſe the defendant did not confeſs any 
livery made by the plaintiff; quod fuit conceſſum. Br. 
Traverſe per, &c. pl. 29, 
Contra where he confeſſts delivery by the plaintiff, to 
him to bail over, which he has done, abſque hoc that he bailed 
to rebail tohim; this is a good traverſe, Br. ib, 
And per Mail, he may intitle himſelf to the land and 
deed, and give colour of poſſeſlion to the plaintiff, and 
veenthaeh well, but not to traverſe the bailment as 
above. Br. th, | WE 
Treſpaſs againſt H. G. of a box of evidences taken, the 
defendant ſaid, that F. G. his father was poſſeſſed thereef, 
and gave it to the defendant, by which he was poſſeſſed, and 
after delivered it to A. B. to keep to the uſe of the defendant, 
and the defendant required him to deliver it, and he refuſed, 
by which the defendant took it ; the plaintiff ſaid, that F. G. 
gave them to him, abſque hoc that he gave them to the de- 


fendant prout, &c. and fo to iſſue, and found for the plain- 


| 


tiff, who prayed judgment; and the defendant pleaded 
in arreſt of judgment, that the bar is anſwered, for the 
ſubſtance of the bar is, that the defendant bailed them to 
his uſe, which ought to be traverſed, and not the gift, 
but after a long atgument tota curia e contra, Br, Tras 
os rb bc, 200, | . 
n detinue of charters, the defendant may traverſe the 
bailment, becauſe he cannot wage his law. Br. Traverſe | 


per, &fc. pl. 228, 


But where he may twage his law, there he cannot tra- 
verſe the bailment, by all the juſtices. Br. 16, 

If bailee brings treſpaſs, he hall ſays ad damnum ta 
himſelf, for ke ſhall be charged over. Br. Damages, pl. 


I24. ; Ls RF 
Detiane of charters againſt F. N. ſon and heir of 7. N.- 
and counted of bailment made by the plaintiff to the defen- 
dant, who ſaid, that he is ſon and heir of W. and not ſor 
and heir of F. N. per Moyle, this is no plea, becauſe it is 
of his 4 on, and not brought againſt him as heir, and ſo 
it is ſurpluſage, as in treſpaſs, de ſon tort demeſtie is no 
plea. Br, Traverſe per, &c. pl. 235. 
Contra. in debt againſt him as heir, 
him as heir. Br. 1b. ITT, | 
In detinue of bailnem of the plaintiff to the defendant to 
rebail t6 him, it is a good plea that he bailed to him to bail 


or in detinue againſt 


to F. N. which be has done, without that that he bailed to 
and a good plea, 
Traverſe per, 


of 


him to rebail to the plaintiff, prout, Sc. and 
tho” the defendant may wage his law. Zr. 
oc, ph 24 3+ | . 


B A I 


Of bailment upon condition in another county, there he | 


ſhall traverſe the bailment in the firſt county. Br. ib. 

Detinue of goods, and counted of bailment, the defen- 

dant ſaid, that the ſame day, &c. and at another time the 

plaintiff gave to the defendant the ſame goods, abſque hoc 
that he bailed them to the defendant, prout, &c. and per 
tot. cur. except Bryan, it 1s no plea, for it is only ar- 
gument, Br, Traverſe per, &c. pl. 275. cites 22 £. 4- 
29+. 

"If A. delivers B. cloth to keep, and B. keeps it negli- 
gently, A. may have either detinue, or ation on the caſe 3 
per Gaway J. Goldſb. 152. 

Debt was brought againſt T. becauſe N. was indebted 
to the plaintiff, and delivered the money to the ſaid T, to 
deliver to the plaintiff, which he did not do ; quod nota. 
Br. Dette, pl. 6. 

If money 1s delivered to a man to buy cattle, or to mer- 
chandiſe with, tho' the money be ſcaled up in a bag, yet 
the property of the money is in the bailee, and the bailor 
cannot have aCtion for the money, but only an account, 
tho' he never buys or merchandizes. 3 Leo. 38. 

If 4. lends money to B. and B. delivers a thing of the 
value to A. in pawn, now the converſion 1s traver/able, 
tho' generally converſion is not traverſable but upon ſpe- 
cial matter ; per Wray and Fenner J. and fo in the prin- 
cipal caſe, which was, a bag of money was delivered to 
C. by A. and B. to Keep till 4. and Þ, were agreed. Leo, 


247s« | ; 

WY upon bill ſealed, whereby defendant acknowledged 
| that he had received 7 1. ad emend” ſuch and ſuch things, 
and avers, that he had not bought the things, or paid the 
' money; it was held, that plaintiff might bring either debt 
or account at his eletion. Cre. E. 644. © 

If money is delivered to be re-delivered, -it cannot be 


known, and therefore the property is altered, and debt 


lies for it; but if Portugal, or other. money which may 
be known, may be delivered to be re-delivered, detinue 
_ evs | 
AQiion on the caſe, ſuppoſing that he delivered to de- 
fendant certain wools to keep, and the defendant had con- 
wverted them to his own uſe ; per two juſtices, the ation 
well lies; (tho' it was urged, that the converſion doth 
not take away the property from the plaintiff; but that he 
may always have detinue) for they held, that the conver- 
fion did take away the property, and was an offence, for 
which this aQion lies, and adjudged accordingly, ceteris 
Jufſliciariis abſentibus, Cro. E. 781. NE, 
| Bailee, in caſe of robbery, where he accepted the goods 
to keep ſafely, is chargeable in detinue for them, becauſe 
he has his remedy over by treſpaſs or appeal to have them 
again, Cro, E.815. | 
A. delivers to B. a bag of money ſealed, B, promiſes to 
deliver it on requeſt, no aſfump/it lies for this, for B, has 
no benefit by it; for the money being in a bag ſealed, B. 
cannot have any uſe or employment of the money at all, 
and ſo has only a charge impoſed for the keeping. Yelv. 


50. | | | | 

A. delivered money to B, to the uſe of C. in ſuch caſe 
_ C. may have debt or account againſt B. for the ſame at his 
election. Godb. 210. 


In caſe the plaintiff declared, that he delivered a bond 


to the defendant, to keep and re-deliver it upon requeſt ; and 
afterwards the defendant tore it. The defendant pleaded, 
that the plaintiff delivered.it to him ta be cancelled, and 
which he did; and upon demurrer Dodderidge and Crooke 
held, that delivery to be re-delivered ought to have, been 
traverſed ; but Coke and Haughton. e contra; for they held, 
that the delivery is only an inducement, but that the tearing 
is the point. of the. adtion, and therefore the delivery need 
not be traverſed, Rel, Rep. 394. 

If A. bail the goods of C, to B. and C. the owner brings 
detinue agaimft bailee for them, B. may plead the. bailment 
by 4. to him to be re-delivered-by. 4. and ſo bring 
as groin to interplead with C, per Holt Ch,.J. 6 
21 


If A. bails goods to C. and afver gives his whole right | 


in them to B. B.cannot maintain detinue for them againſt 
C. becauſe the ſpecial property that C. acquires by the bail- 
ment is not thereby transferred to B. per Holt Ch, J, 6 Med. 
216, SF 


in A. | 
Ad. | 
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:  Wainbergaz An. iron armour which covered 
In time of war. Cowell, edit. 1727. | 
_ -, Battmman, A poor inſolvent creditor, 


the legy 


left bare and 


naked, - airman gzuz debet fiert, jurabit in _;y.: 
mihil habet ultra 5 ſolids et _— y daddy Stat vr 
Reg. Scot. c. t7. "ou Ws 
Bakers, Making bread under. weight, deficien; 

, in 

goodneſs, &c, how puniſhed, &c, See title Bread. 

Walcanifer, or WBaldakinifer, A ftandarg .. bear 
It is mentioned in Mat. Par. anno 12 37 c———Ea tie ba. 
canifer, qui ut alit, qui cectderunt, eruentiſſimam de þ wh 
liguit hoſ1tbus viftoriam, &c. D 

Walconies, Cr open galleries for people to 
behold things ; to be to houſes in the Eliet Foocgy 
London four foot wide, &c. Stat. 19 Car, 2. c. 27, 

Wale, (Fr.) A pack, or certain quantity of 

. q y of goods of 
merchandize ; as a bale of filk, cloth, &c. This word 
is uſed in the ſtatute 16 Ric. 2. and is ſtill in uſe, 
| Walinger, By the ſtatute 28 Z. 6, c. 5. ſeems to haye 
been a kind of Barge, or water veſſe]), But elſewhere | 
rather ſignifhes a man of war,—Tandem fence [clus fugien 
in balengario. Y/alſing, in Ric, 2. Hoſtes armaverint 

quinque vaſa bellica qualia balingarias appellamus, Thig, 

4 aleuga, A territory or precinct, Crum tal: |... 
ertate, quod per totam baleugam poſſit capere forisfa; 
fſuum. Charta Hen, 2. corded in 5A Dre otke, $a 

Bannum et banleuga, nas Ne Les, 

Waleys, A rod : Ferens in manu uirgam quam wu!po 

| baleys appeliamus, Mat. Par. anno 1252. 
| Waliſfarius, A bali/ter, or croſs- bow man. Gerard 
de la Wair is recorded to have been baliſtarius domini re 
g15, 28 & 29 Hen. 3, n. 25. So WWalterus de Moſelay tim, 
Surr. tenet terras per ſerjantiam exiſlendi baliſtarius domini 
regis 1n exercitu ſuo ; per 40 dies, Ann. 32 Hen, 3. 
: 'Baliva. In the ſtatute of 1farlbridge, 52 Hen. 3. 1, 
It 18 faid,—ub; balivam habeat vel juriſtiftionem, Here 
baliva is well expounded by the ſtatute itſelf; for in this 
place it ſignifies juriſdition, Co, Lit. 105, 

; Balivo amovendo, A writ to remove a bailiff from 
his office, for want of ſufficient land in the bailiwick, 
Reg. Orig. 78. for if a ſheriff chuſe one to be bailff of 
an hundred; or if the lord of a liberty ele one to be 
bailiff of the liberty, who hath not land ſufficient in the 
county to anſwer the King and his people, according to 
the ftatute of 2m. 2. then this writ ſhall be ſent to 
the ſheriff to diſcharge fuch bailiff, and chuſe another in 
his place. Faced, 

Walkers, Are derived from the word belt, becauſt 
they ſtand higher, as it were on a balk or ridge of 
ground, to give notice of ſomething to others. Shep. 
Ep. Facob. See Conders, 

Ballance of frade, A computation of the value «f 
all commodities which we buy from foreigners, and on 
| the other fide, the value of our own native products, 
; which we expart into neighbouring kingdoms ; and the 
| difference or exceſs between the one fide and the other ot 
ſuch account or computation is called the ballance of trade: 
which exceſs can be anſwered by us in nothing but our. 
Coin or bullion. The,overplus of goods brought from our 
| colonies in America and other foreign parts, with which 
\ we ſupply our neighbours, is computed in time of peace 
| at leaſt to ballance our trade, Facob, 

Wallare, Signifies /copis expurgare. 'Tis mentioned 
in Fleta, lib, 2, cap. 87. | 

Wallaft, Is gravel or ſand to poiſe ſhips, and make 
them go upright: And ſhips and veſſels taking in ballaf 
in the river Thames, are to pay ſo much a tun to Trim 
. houſe, Deptford ; who ſhall employ ballaſ{-men, and regu- 
late them, and: their lighters to be marked, &c. on pan 
of 10/. - Stat, 6: Geo. 2. cap. 29. | 
, _ Balliunt, Bail; alſo a ſort of fortreſs or bulwark.— 
| Eam civitatem cum exteriori ballio caftri bellatorum ſuoru 
' inſultibus occupavit. Mat, Weſt, ann. 1265. -: 
\ " Ganz, or bans, (from the Brit. ban. i. e. clamor) 1 
| a proclamation or'publick notice z and publick ſurnmons 
or edict, whereby a thing is commanded or forbidoer- 


| 
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of us and bannum, which fignihe two ſeveral things. 
| both bar -4 bans we uſe here in England, eſpecially in 
mw.” matrimonial contracts, which is done in the 
wn re marriage, to the end that if any man can 
church inſt the intention of the parties, either in, reſpect 
ſyeak 9.nr precontraQ, or for ather juſt cauſe, they may 
of _ to exception in time, before the marriage is con- 
kk Gf . And in the Canon law, Bannz ſunt procla- 
ſumma ſo of & ſponſe in eccleſiis fiert folite, But there 
| an ulty or licence for the marriage, and then this 
$9 ph :5 omitted 3 and miniſters are not to celebrate 
ara M between any perfons without a licence, ex- 
pr_ ans have been publiſhed three ſeveral times ; 
| x pain of ſuſpenſion, &c, Can. 62. See flat, 7 & 8 


Will, 3+ caps 35* See Marriage, and /at. 26 Geo. 2. 


* Sancalia, Cuſhions, or like coverings of eaſe and or- 
ment, for benches or other ſeats, Prior Elienfis 
L; tulit m_ dorſale magnum et pulchrum, cum tapetts et ban- 
"the ejuſdem ſefte de quibus jam fiunt pro magno altari 
; her in choro, et bancalia ſuper formas in choro /ler- 
| rs in fotis principalibus. Fliffor, Elten, apud Hhartoni 
tro, Sacr. þ. 1+ Þ. 049. And we find it mentioned in 
oat places in the Monaſticon, as in tom. I. Pag. 222. 
| Septem ſcamnerum tegmina, vulgo, bancalia, &c, 

Bancus, A tall, or bench or table, on which goods 
are expoſed to ſale. Lib. D: = 
Civitate, —— Comes de Mporitznio habet ibi 14 manſiones, et 
Jus bancas in macella, et eccleſiam ſane crucis, Cowell, 
edit. 1727+ NG t? es | 

Bandore, A muſical fort of inſtrument with ſtrings, 


krtinveuted by Fohn Roſe, citizen of London, living in | 
Bridewell, the fourth of Queen Elizabeth, See Stow's 


fnaal, þ. 869. 


anf, (from the Sax. hana a murderer) ſignifies de- 


fruction or overthrow : as, I will be the bane of ſuch a 
man, is a common ſaying ; ſo when a perſon receives a 
mortal injury by any thing, we ſay, it was his bare : and 


he who is the cauſe of another man's death, is ſaid to be 


þ bane, i, e. a malefaCctor. Brat. lib, 2, traft. 8. c. 1. 

Panezet, (Banerettus, miles vexillarius) Sir Tho. Smith, 
in his Republ. Angl. cap. 18. ſays, is a knight made in the 
held, with the ceremony of cutting off the point of his 
flandard, and making it as it were a banner, and account- 


ed ſo honourable, that they are allowed to diſplay their | 


arms in the King's army as baronsdo, and may bear arms 
with ſupporters. Camden, in his Britan, fol, 109. hath 
theſe words, baneretti, cum vaſſalorum nomen jam deſierat, 
a baronibus ſecundi erant : quibus inditum nomen a vexillo 3 
emeeſſum illis erat militaris vertutis ergo, quadrato vexillo 


(perinde ac barones) uti, unde & 'equites vexillarii a non- 


wllis vecantur, &c, *Tis ſaid that they were antiently 
called by ſummons to parliament : and that they are next 
tothe barons in dignity, appears by the ſtatute 14 Rich, 2. 
11, and the 5 Rich. 2, flat. 2. cap. 4. William de la 
Pule was created baneret by K. Edward the third, by let- 
ters patent, anno regni ſu! 13. And thoſe banerets, who 
are created ſub vextllis regits, in exercitu regali, in aperto 
& iſo rege perſonaliter praſente, explicatis, take place of all 
aronets ; as we may learn by the letters patent for creation 
of baronets, 4 [n/t. 6. Some maintain that knights ba- 
nerets ought not to be made in acivil war; but Her. 7. 
made divers banerets upon the Corniſh commotion, in the 
fear 1495, See Selden's Titles of Honour, fol. 799. 
aniſhmentf, (Fr. Bani/ſement) exilium, abjuratio, Ts 
a forſaking or quitting of the realm z and a kind of civil 
death, inflied on an offender : there are two kinds of it, 
one voluntary and upon oath, called atjuration ; and the 
ther upon compulſion, for ſome offence. Staundf, Pl. 
Ef. 117, By Magna Charta, none ſhall be outlawed or 
aniſhed his country, butby lawful judgment of his Peers, 
ar according to the law of the land. g H. 3. cap. 29. 
And by the Common law no perſon ſhall be baniſh'd, 
but by authority of parliament; or in caſe of abjuration 
for felony, &'c. but this is taken away by ſtatute, 3 [nft. 
ils. Stat. 21 Fac. 1. cap. 28. See Abjurafion. 
Bank, (Lat. Bancus, Fr. Banque) In our Common 
w, 1s uſually taken for a ſeat or bench of judgment ; 


- 
. > 


word ordinary among the feudiſts ; and ihers ” 


As Lib. Domes-day, — In Eboraco 
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Bank le Rot, the King's bench, Bank le Common Pleas: 
the Bench of the Common Pleas or the Common Bench ; 
called alſo in Latin Bancus Regis, and Bancus Communium 
| Placitorum, Crompt, Juſt. 67, 91. Fus bandi, or the pri- 
vilege of the bench, was antiently allowed only to the 
King's judges, \qui ſummam rar ford Juſlitiam z fot 
inferior courts were not allowed that privilege, There 
is another ſort of bank, which ſignifies a place where a 
great ſum of money is let outto uſe, returned by exchange, 
or otherwiſe diſpoſed of to profit. The Bank of England 
is managed by a governor and direRors, eſtabliſhed by 
parliament, with funds for maintaining thereof, appropri- 
ated to ſuch perſons as were ſubſcribers; and the capital 

{tock, which is enlarged by diyers ſtatutes, is exempted 
from taxes, accounted a peiſonal eſtate afſivnable over, 
not ſubject to forfeiture z and the company make dividends 
of the profit half yearly, &c, The funds are redeemable 
by the parliament, on paying the money borrowed : and 
the company of the Bank is to continue a corporationg 
and enjoy annuities, till redeemed, &c, During the con- 
tinuance of the Bank, no body politick, &c. other than 
the company, ſhall borrow any ſums on bills payable on 
demand ; and forging or altering bank notes, or tendering 
fuch forged notes in payment, demanding to have them 
exchanged for money, &c. is felony, And officers or ſer- 
vants of the company, that imbezil any bank note, &c. 
wherewith they are intruſted, being duly convitted, ſhall 
ſuffer death as felons. Yde the ſtatutes 5& 6 and 8& g 
W. 3. and 7 Anne, &c, See alſo 1 Gee. 1. and 3 and 11 


| Geo. I, c. 8. and 13 Geo. 2.c. 13. See flat, 24 Geo. 2. 


c. 4. for enabling the bank of England to hold general 


courts and courts of direCtors in the manner therein men- 
tioned. 


Pankers, The monied  goliſoithy firſt got the name 
of bankers in the reign of King Charles the: Second, as 
by the words of an aCt of parliament, anno2269 22 Car 2. 
appears, — Whereas ſeveral perſons, being goldſmiths, 
and others, by taking up or borrowing great ſums of money, 
and lending out the ſame again for extraordinary hire and 
profit, having gained and acquired to themſelves the Pepu- 
tation and name of bankers, &c. "Thus runs the ftatute : 
but bankers of late are thoſe goldſmiths and private perſons 
in whoſe hands money is lodged and depoſited for ſafety, 
to be drawn out againas the owners have occaſion for it; 
and the bankers, inſtead of lending abroad the money thus 
depoſited, uſually traffick with it in Exchange- Alley on the 
ſtock, &c. oftentimes to their great advantage, they 
being generally men of great eſtates, Faced, | 
_ Bankrupt, Lord Coke ſays, that bangque in French ſig- 
nifies the ſame as menſa in Latin; and that route is a ſign 
or mark, as we ſay a cart route is the fign or mark where 
the cart hath gone ; and that metaphorically a bankrupt, 
or banqueroute, is taken for him who hath waſted his 
eſtate, and removed his banque, ſo that there is left but 
the mention thereof. 4 [n/?. 247: Butas the firſt bankers 
came from Jtaly, it ſeems the more probable, that the 
brought their name along with them ; and conſequently 
that the word bankrupt, or banqueroute, cometh from the 
Italian, banco rotto, the bench being broken : The word 
rotto is what remains in that country of the Latin word 
ruptus, broken. The banker himſelf was ſo called from 
the bench or table which he uſed, with his name inſcri- 
bed, and when he failed his bench was broken. Burn 66. 
Billing. 85. | Tree S 
The granting commiſſions of bankruptcy ſeems to. be 
derived from the civil law, which conſtituted a guardian 
to a prodigal in the ſame manner as to a madman; and 
ſuch guardian the preztor appointed on the petition or ap- 
plication of relations, as well as creditors. But the feudal 
law, though it admitted-of commiſſions of Junacy ex ne- 
ceſſitate, would allow of none for prodigality, not being 
eſteemed injurious, becauſe ſuch prodigal could not alien 
' his lands without leave of his lord ; alſo the condition of 
a freeman was not to be altered without the crime of fe- 
lony. But as trade and commerce encreaſed, it was found 
neceſſary, for the ſupport of credit, to introduce ſuch a 
law amongſt us, and therefore our aCts of parliament have 


| confined it to traders and creditors only, t New Abr, 


246. ke lib. 27. tit, 10. 
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1. Statutes concerning bankrupts. 

2. Who may be a bankrupt, and who not ; what are atts 

of bankruptcy, and what not. 


3- Of the commiſſion of dantrugtcy 1 what creditors may 
obtain it, and how, and when. Ng 


4+ Of joint and ſeparate commiſſions in reſpeet of pariners 
bankrupts, 


5. Of the appointment, qualification, fees, and duty of the 
commiſſioners , and of their power and authority over the 
bankrupt's e/late, 


6. Of the manner and time of chooſing the aſſignees, 


their power. 

7. Of creditors ; who are ſuch ; how to prove their debts, 
and when to come in, | 

8. Of ſetting off, ſubmitting to arbitration, and compoun- 
ding debts due to the bankrupt. | 
9. Of aiftributing the bankrupt's eflate, 

10. Of the bankrupt”s not appearing, nor diſcovering his 
eflate ; his privilege during his attendance z the allowances to 
be made him ; his diſcharge and certificate. RE 


I. Statutes concerning bqnkrupts. 


Statute 13 Eliz. cap. 7. ſe. 1. If any merchant, or 
other perſon uſing the trade of merchandize, by way of 
bargaining, exchange, re-exchange, bartry, chevifance, or 
otherwiſe, in groſs or by retail, or ſeeking his trade of 
living by buying and ſelling, ſhall depart the realm, or 
begin to keep his houſe, or otherwiſe to abſent himſelf, 
or ſuffer himſelf willingly to be arreſted for debt or other 
thing, not due for money delivered, wares fold, or other 

ood conſideration ; or will ſuffer himſelf to be outlawed, 
or yield himſelf to priſon, or depart from his dwelling- 
houſe, to the intent to defraud or hinder any of his cre- 
ditors of the juſt debt of ſuch creditors, he ſhall be dee- 
med a bankrupt. . 

$24. 2. The lord chancellor, upon complaint in wri- 
ting, againſt ſuch perſons being bankrupts, ſhall have 
power, by commiſſion under the great ſeal, to appoint 
ſuch perſons as to him ſhall ſeem good ; who, or the moſt 
part of them, ſhall have power to take by their diſcretions 
ſuch order, with the body of ſuch perſon, by impriſon- 
ment ; as alſo, with all his lands, as well copyhold as free- 
hold, which he ſhall have in his own right, before he 
became bankrupt; and alſo with all ſuch lands as ſuch 
| perſon ſhall have purchaſed for money, or other recom- 
pence, jointly, with his wife or child, to the only uſe of 
ſuch offender, or for ſuch uſe or title as ſuch offender 
then ſhall have in the ſame, which he may depart withall, 
or with any perſons of truſt to any ſecret uſe of ſuch of- 
fender, and alſo with his money, goods, merchandizes 
and debts ; and cauſe the ſaid lands, &c, to be appraiſed 
to the beſt value, and by deed indented and inrolled to 
make ſale of the ſaid lands, &c. and of all deeds touching 
enly the ſame, belonging to ſuch offender ; and alſo of 
all fees, offices, goods and chattels ; or otherwiſe to order 
the ſame for ſatisfaQtion of the creditors ; to every of the 
_ creditors, a portion, rate like, according to their debts : 
and every direCtion, and other thing done by the perſons 
' ſo authorized, ſhall begood in law againſt the ſaid of- 
fender, his wife, heirs, children, and ſuch perſons, as by 
ſuch joint- purchaſe with the offenders ſhall have any 
eſtate or intereſt in the premiſles, and againſt all other 
perſons claiming by, from, or under ſuch offender, by any 
a&ts done after ſuch perſon ſhall become bankrupt, and 
alſo againſt the lords of the manors, whereof the ſaid 
copyhold lands be holden. 

$e2. 3. Provided that every perſon, to whom any 
ſuch ſale of copyhold land ſhall be made, ſhal}, before 
they take any profit of the ſame, agree with the lords of 
the manors for ſuch fines as hath been accuſtomed to be 
| paid: And upon ſuch agreement, the lords, at the next 
| court, ſhall not only grant untothe vendees, upon requeſt, 
the ſame cuſtomary lands, by copy of court-roll, for ſuch 
eſtate as to them ſhall be ſold, reſerving the ancient 


and | 
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rents, cuſtoms and ſervices, 
and receive their fealty, 
S$e#?, 4. Such of the commiſſioners as ſhall 
miſhon in execution ſhall, upon requeſt þ 
bankrupts, not only make declaration to the ban ths 


but alſo admit them tenagy 


put the © 
made k 


krupt, 


lands 
payment of the overplus, fan 


» and cop. 
or the Major 
ng any of the 

e Poſleſſion of 
to ſuch offen. 


of the employing and beſtowing of their 
debts, but alſo make 
to the bankrupt, | 
| Sed. 5. If any, after ſuch a& committed 
plaint thereof made to the commiſſioners, 
part of them, by any party grieved, ſuſpeQi 
goods or debts of ſuch offender to be in th 
any perſon, or any perſons to be indebted 


der, do make relation thereof to the commſlioners, th 
b| 


ſhall have power to call before them, by ſuch 
means as they ſhall think convenient, all ſuch —_ ' 
ſuppoſed to have any ſuch goods or debts in their rw 
or ſuppoſed to be in debt to ſuch offender; and y,” 
their appearance to examine them, as well by their a 
as by ſuch means as the commiſſioners ſhall think me ; 
for the knowledge of all ſuch goods and debts, 3 
| See?. 6. If ſuch perſons, upon examination, do n( 
diſcloſe the whole truth of ſuch things as they ſhallb 
examined of, or deny to ſwear, then ſuch perſons, upon 
proof made before the commiſſioners, by examination, « 
otherwiſe, ſhall forfeit double the value of all ſuch good 
and debts by them concealed ; which forfeiture ſhall be 
levied by the commiſfioners, of the lands, goods and 
chattels, of ſuch perſon ſo denying to ſwear, or ny 
difclofing the whole truth, in fuch manner as is before 
appointed for the principal offenders; the ſame forfeiture 
to be diſtributed for ſatisfa&ion of the debts of the cred. 
tors, in ſuch rate as is before declared. 

Sec?. 7. If any perſons fraudulently by colluſion clin 
or detain any debts, goods or tenements, which ſhall be 
appertaining to ſuch offender, other than ſuch as they 
prove to be due for money paid, wares delivered, or other 
juſt conſideration before the commiſſioners ; every ſuch 
perſon ſhall forfeit double as much ; which forfeiture ſal 
belevied and employed as is before rehearſed, | 

Sed, 8, If thecreditorsof any ſuch bankrupt be ſatisfied 
their debts with the proper lands, goods and debts of the 
bankrupt, or with the ſame and ſome part of the for- 
feiture,s and there ſhall remain an overplus of the fil 
forfeitures of the double yalues ; the one moiety of the 
overplus of the forfeitures ſhall be by the commiſſioner 
paid unto the Queen, and the other moiety ſhall be difti- 
buted amongſt the poor within the hoſpitals in every 
city, town or county, where ſuch bankrupt ſhall be, 

Sec?, 9. If any ſuch perſons which ſhall be indented, d 
of purpoſe withdraw themſelves from their uſual manſion- 
houſes, upon complaint, the commiſſioners ſhall have 
power tp award five proclamations to be made, in the 
Queen's name, upon five market-days, in ſuch places neat 
the place where ſuch bankrupt hath moſt common]y made 
hisabode, commanding him to return with all convenient 
ſpeed, and to yield his body before the commiſſioners, ot 
one of them, at ſuch time and place as by the procl- 
mation ſhall be appointed : And if he do not according to 
ſuch proclamation yield his body, then the body of ſuch 
offender ſhall be adjudged out of the Queen's protection ; 
and my perſon that ſhall wittingly help to hide or con- 
vey, or ſhall wittingly receive or keep ſecretly any per- 
ſon ſo demanded by proclamation, ſhall ſuffer impriſon- 
ment, or pay ſuch fine to the Queen, as to the lor 
chancellor (being informed thereof by the commiſſioners) 
ſhall ſeem meet. , 

$28. 10. If the creditors of any ſuch offenders which 
ſo depart the realm, keep their houſes, or otherwiſe with- 
draw into places unknown, or ſuffer themſelves to be 2t- 
reſted or outlawed, or yield their bodies into priſon pv” 
poſely, and for the cauſes aforeſaid, be not fully ſatis 
for their debts, by the means before ſpecified, they 
have remedy for levying the reſidue againſt the offenders, 
as they might have had before the making of this h 
And the ſaid creditors ſhall be only barred for ſuc 
part of the ſaid debts as ſhall be paid unto them as alore- 


ſaid, $40. 


BAN 


$9, 11. If any petſon declared a bankrupt by virtue { 


f this at ſhall at any time after purchaſe lands or chat- 
- . or any lands or chattels ſhall deſcend or come to 
te 4 bankcupts before their debts be fully ſatisfied or 
- -eed for 3 the ſaid lands and chattels ſhall by the com- 


miſhoners be bargained, ſold, extended, delivered and 


{ed for payment of the ſaid creditors; in like manner as 
yl the lands and chattels of the ſaid bankrupt, | 
n $44, 12. This aft ſhall not extend to any lands which 
be aſſured by any bankrupt before he become bankrupt, 
ſo that ſuch afſurance be made bona fie, and not to the 
yſe of the bankrupt himſelf only, or his heirs 3 and that 
the parties tO whoſe uſe ſuch aſſurance ſhall be made, be 
not privy to the fraudulent purpoſe of fuch bankrupt, to 
deceive his creditors. 

Statute 1 Jac. 1. cap. 15« ſet, 2. Every perſon uſing 
merchandize, ©c. who ſhall wilfully or fraudulently pro- 
cure himſelf to be arreſted, or his goods, money or chat- 
tels to be attached or ſequeſtred, or depart from his dwel- 
linz-houſe, or make any fraudulent grant or conveyance 
of his lands or chattels, whereby his creditors may be de- 
feated or delayed for the recovery of their debts ; or being 
arreſted for debt, ſhall after his arreſt lie in priſon fix 
months upon that arreſt, or any other arreſt or detention 
for debt, ſhall be adjudged a bankrupt, 

Se. Je The like commiſſions, orders and remedies 
which are provided by the former a&t 13 El:z. againſt any 
bankrupts therein deſcribed, or concerning their lands, 
goods and debts, ſhall be had againſt perſons that are 
herein expreſſed to be bankrupts, &c. | 

$:. 4. It ſhall be lawful for any creditors of the 
bankrupt within four months after commiſſion ſued forth, 
and until diſtribution made by the commiſſioners, to join 
with the other creditors that ſhall ſue forth commil- 
fon for fatisfaftion of their debts; and if the creditors 
come not in within four months, the commiſſioners ſhall 
have power to diſtribute. | 

$4, 5. If any perſon which ſhall be a bankrupt by 
intent of this ſtatute, ſhall convey to any of his children, 
or other perſons, any manors, lands, goods, or transfer 
his debts into other men's names, except the ſame ſhall 
be conveyed or transferred upon marriage of any of his 
children, both the parties married being of the years of 
conſent, or ſome valuable conſideration, it ſhall be in the 


power of the commiſſioners to ſell or diſpoſe thereof in as. 


ample manner as if the bankrupt had been actually ſeiſed 
or poſſeſſed thereof. | 
$24, 6 The commiſſioners may call before them the 
bankrupt, and if upon warning left in writing three times 
at the dwelling-place where the bankrupt, his wife or 
family, for the moſt part of his abode, did remain, within 


one year next before he became bankrupt, the ſaid bank- 


rupt ſhall not appear before the commiſſioners ; it ſhall be 
lawful for the commiſſioners to appoint to proclaim: the 
ſaid party a bankrupt, at ſuch public places where the 
commiſſioners ſhall think meet, warning him to appear 
before them upon the commiſſion, at ſome time appointed : 
And if upon five proctamations, the party offending appear 
not before the commiſſioners, and yield his body, the com- 
miſfioners may award a warrant to ſuch perſons as they 
think meet, to apprehend the body of the offender, and 
to bring him before the commiſſioners, whereſoever the 


party may be found, in place priviledged or not, to be 


examined. 


$2. 7. Tt ſhall be lawful- for the commiſſioners to | 


examine the ſaid offender upon interrogatories touching 


the lands, goods, debts, books of account, and ſuch other 


things, as may tend to diſcloſe his eſtate, or ſecret grants, 
and eloining of his lands, goods, money, and debts, as 
wy ſhall think meet. 

ef, 8, If therein the offender ſhall refuſe to be exa- 
mined, or to anſwer fully, it ſhall be lawful for the com- 


miſſioners to commit the offender to cloſe impriſonment, | 


until he ſhall better conform himſelf. | 
Se. 9. If upon his examination it ſhall appear that 
hath committed any wilful or corrupt perjury, tending 
to the damage of the creditors to the value of 10/7. the 
party ſo offending may thereof be indicted in any of the 
ng's courts of record, and ſhall tand upon the pillory 


| recovered, the charges of ſuit being deduRted, ſhall be 


ears nailed to the pillory and cut off, ono one ders 
$28. 10; If any perſons known or ſuſpeCted to detairi 


any of the lands, hereditaments, gooJs or debts of the 


bankrupt, or to be indebted to or for the benefit of the 


bankrupt; ſhall after lawful warning to the faid perſons 


given to come be ore the commiſſioners to be examined, 


refufe to come; or ſhall not come at the time appointed, 


having no lawful impediment (ſuch as ſhall be ailowed of 
by the commiſſioners, and which ſhall be then made 
| known to the commiſſioners) or having knowledge ofany 
other meeting of the commiſfioners, ſhall not appear be- 
fore them at ſuch time as they may, or being come ſha 
refuſe to be ſworn, and to make anſwer to ſuch interro- 
| Satortes as ſhall be miniftred ; it ſhall be lawful for the 
commiſſioners to commit them to ſuch priſon as to them 
| ſhall be thought meet, and all ſuch perſons as ſhall ſo re- 
fuſe to be fworn and make anſwer; and alſo to direc their - 
warrants to ſuch perſons as tothem ſhall be thought meet, 
| to apprehend ſuch perſons as ſh.ll refuſe to appear, and to 
bring them before the commiſſioners to be examined 3 and 
| Upon their refuſal to come, or to be examined, to commit 
the party fo refuſing to ſuch priſon as the commiſſioners 
ſhall think meet, until the ſaid perfon ſhall ſubmit him- 
ſelf to the commiſſioners; and be by them examined, 
according to the ſaid ſtatute 13 Eliz. and this preſent a. 
Se. 11, Provided, that ſuch witneſſes as ſhall be ſo 
ſent for, ſhall have ſuch coſts as the commiſſioners ſhall 
think fit ; to be ratably born by the creditors. And if 
any perſon, other than the bankrupt, either by ſubornation 
| of others, or by his own aR, ſhall wilfully and corruptly 
, commit wilful perjury by his depoſition to be taken be- 
| fore the commiſſioners ; the party ſo offending, and all 
| perſons that ſhall unlawfully and corruptly procure any 
ſuch unlawfal, wilful, and corrupt perjury, may therefore 
be indiCted in any of the King's courts of record, and 
ſhall ſuffer fuch pains as are limited by the ſtatute con- 
' cerning perjury. 5 Eliz. cap. g,  _ 
See?, 12, All money which ſhall be forfeited by this 
aCt, ſhall be recovered by the creditors only, or any of 
| them tbat will ſue for the ſame, by ation of debt, &c, 
in any of the King's courts of record ; and the money ſo 


diſtributed towards payment of the creditors. _ 
Seat. 13. The commiſſioners of bankrupts ſhall have 
power to aſlign or diſpoſe all the debts due to and for the 
benefit of the bankrupt, to the uſe of the creditors, and 
the ſame diſpoſition of the debts ſhall veſt the property in 
the perſons to whom it ſhall be aſſigned by the commil- 
ſioners, as fully as if the bond, judgment or contraQ, 
whereupon the debt ſhall ariſe, had been made to the per-_ 
ſons to whom the ſame ſhall be ſo aſligned ; and after 
ſuch aſſignment, neither the bankrupt, nor any other to 
whom ſuch debt ſhall be due, ſhall have power to recover 
the ſame, nor to 'make diſcharge thereof; neither ſhall 
the ſame be attached as debt of the bankrupt, or ſuch 
other perſon ; but the party to whom. the ſame ſhall be 
-afligned, ſhall have remedy to recover the ſame in the 
name of the perſon'to whom the ſame ſhall be ſo aſſigned 
. or ordered, as the party himſelf might bave had. 
Se. 14. Provided that no debtor of the bankrupt be 
| hereby endangered for the payment of his debt bona fide * 
to ſuch bankrupt, before that he ſhall know that he is a 
bankrupt. | 
Set. 1g. Such of the commiſſioners as ſhall put the 
| commiſſion in execution ſhall, upon requeſt by the bank- 
rupts, not only make declaration to the bankrupts, of the 
employing and beſtowing of their lands, hereditaments, 
goods, and the debts, but alſo make payment of the over- 
plus, if any be, to the bankrupts; and the bankrupts, 
after full ſatisfaction of the creditors, ſhall have power tg 
recover the reſidue of the debts. ; 

Se. 36. If any ation ſhall be brought againſt any 
commiſſioner, or other perſon having authority under the 
commiſſion, for any matter, by force of the ſaid ſtatute, 
' or this ſtatute, the defendants may plead Not guilty, or 
juſtify that the act whereof the plaintiff complained, was 


| done by authority of the ſaid act 13 £/:z. cap. 7 or this 


aR, without expreſſing any other matter of circumſtance 
; MO LITES, © contained 


BAN 


contained in either of the ſaid as, whereunto the plain- | 


tiff ſhall be admitted to reply, that the defendant did the 
fa&t ſuppoſed of his own wrong, without any ſuch cauſe 
alledged by the ſaid defendant, whereupon iſſue ſhall be 
joined, | I 

: Sed. 17. If FR any commiſſion of bankrupts ſued 
forth, and dealt in by the commiſſioners, the offender 
happen to die, before the commiſſioners ſhall diftribute 
the goods, or any of them; the commiſſioners ſhall in 


that caſe proceed in execution, upon the commiſſion, for | 


the offenders goods, lands, and debts, as they might have 
done if the party were living. ; 
Statute 21 Fac. I. cap. 19. ſef. 1. The ſtatutes againſt 
bankrupts, and for relief of creditors, ſhall be in all things 
__y and beneficially conſtrued for relief of the cre- 
itors. 
$22. 2. Every perſon uſing the trade of merchandize, 
by way of bargaining, exchange, bartering, cheviſance, 
or otherwiſe, in groſs, or by retail, or ſeeking his living 
by buying and ſelling, or that ſhall uſe the trade or pro- 
feſfion of a ſcrivener, receiving other men's monies or 
eſtates into his truſt or cuſtody, who ſhall obtain any pro- 
tetion (other than ſuch perſons as ſhall be lawfully pro- 
tected by privilege of parliament) or ſhall prefer unto his 
Majeſty, or unto any of the King's courts, any petition 
or bill againſt his creditors, or any of them, thereby de- 
firing or endeavouringto compel them to accept leſs than 
their juſt and principal debts, or to procure time or longer 
days of payment, than was given at the time of their ori- 
ey contracts, ſhall be adjudged a bankrupt. 
ect, 
are provided for by the former as 13 Eliz. and 1 Zac. 1, 
cap. 15. againſt bankrupts, or for their lands, goods, and 
_ debts, ſhall be hed againſt ſuch perſons as are herein de- 


ſcribed to be bankrupts, and againſt their lands and. 


debts. | 
Sea. 4. The ſame remedies, which are provided by 
- this aQ, againſt any bankrupts, or concerning their lands, 
goods, and debts, or the diſcovery of them, ſhall be had 
againſt ſuch as are declared to be bankrupts, by the ſaid 
former acts. | | 

Se. 6b. After ſuch time as any perſon ſhall by the 
commiſſioners be lawfully declared a bankrupt, the ſaid 
commiſſioners ſhall have power to examine upon oath the 
wife of ſuch bankrupt, for the diſcovery of the eſtate of 


ſuch bankrupt, concealed or diſpoſed of, by ſuch wife, 


or by any other perſons. And the ſaid wife ſhall incur 
ſuch penalty for not coming before the ſaid commiſſioners, 
or for refuſing to be ſworn and examined, or for not diſ- 


cloſing the truth, as by the ſaid former laws 1s already 


provided againſt any other perſon in like caſes. 
$22, 7. If any bankrupt ſhall, upon his examination 


before the commiſſioners, be found fraudulently to have. 


conveyed away his goods, lands, or other eſtate, to the 
value of 201, to the end to hinder the execution of the 
ſtatutes, or to defraud or hinder his creditors of the ſame, 


- and ſhall not upon his examination diſcover unto the com- 
miſſioners, and (if it lie in his power) deliver unto them 
all that eftate ſo fraudulently conveyed away or detained, 
or that cannot make it appear unto the commiſſioners that 


he hath ſuſtained ſome caſual loſs, whereby he is diſabled 
to pay what he there owed, may be indicted for ſuch fraud 


or abuſe at the afliſes or general ſeſſions of the peace of the 
county or place where he ſhall become bankrupt : and if, 
the bankrupt be thereof convicted, he ſhall be ſet upon 


the pillory for two hours, and have one of his ears nailed 
to the pillory, and cutoff. | 

Seer. 8. I: ſhall be lawful for the commiſſioners, or any 
other perſons, or officers, by them to beappointed by their 
warrant under their hands and ſeals, to break open the 
"houſes, chambers, ſhops, warehouſes, doors, trunks or 
cheſts of the bankrupt, where the ſaid bankrupt, or any 
of his goods or eſtate, fhal]l be reputed to be, and'to ſeize 
upon, and order the body, goods, money and other eſtate 
of ſuch bankrupt, as by the ſaid former laws are appoint- 
ed, by impriſonment, or otherwiſe, as to the commiſ- 
| ioners ſhall be thought meet. 

Se. 9g. The commiſſioners may examine upon oath, or 
by any other ways, any perſons for the diſcovery of the debts 

I 


owing to'all ſuch creditors as ſhall ſeek relje 


| ſhall, byr 


commiſſion : and every creditor having Panels, fuch 
debts, by judgment, ſpecialty, or other ſecurity Jo 8 : 
ving no ſecurity, or having made attachments it Fg 

or other place, of the goods of ſuch bankrupt, wh 6 
there is no execution or extent ſerved and executeq wh 4 
any the lands, goods, and eſtate of ſuch bankrupt, _— 
fore ſuch time as he ſhall become bankrupt, ſhal] not be 
relieved upon any ſuch judgment, ſpecialty, attachmen 
or other ſecurity, for any more than a ratable part of the: 
debts with the other creditors, without reſpect to an - 
nalty contained in ſuch judgments, ſpecialty, 'oc ſrb.ng 
__ - Ro . : 

e#t. 10. If any lands, goods, or other eſt:te 

bankrupt, ſhall be Fornany IT after ſuch time as be a be 
come bankrupt, under colour of his being an account. 
ant, or indebted unto the King ; it ſhall be lawful for the | 
commiſſioners to examine upon oath, whether the ſaid 
debt were due to ſuch debtor or accountant upon an 
bargain or contra& originally made, betwixt ſuch ac. 
countant and the ſaid bankrupt ; and if ſuch bargain or 
contract was originally made with any other perſons than 
the ſaid debtor or accountant, or for the uſe and truſt of 


any other perſon, it ſhall be lawful for the commiſſioners, 


to diſpoſe of all ſuch lands, goods, and debts fo extendeg 
for the uſe of the creditors, S 
Seat, I1. If any perſons ſhall become bankrupt, an 
at ſuch time ſhall, by the conſent of the owner, have in 
their poſſeſſion and diſpoſition, any goods whereof the 


| ſhall be reputed owners, and take upon them the ale or 
3- The like commiſſions and remedies, which | 


diſpoſition as owners, the commiſſioners ſhall have power 
to ſe]l the ſame for the benefit of the creditors, as fully 


| as any other part of the eſtate of the bankrupt. 


See. 12. The commiſſioners ſhall have power by deed 
indented and inrolled within fix months after the ma- 
king, in ſome of his Majeſty's courts of record at Wit 
min/ter, to bargain, ſell and convey any manors, or here- 
ditaments, whereof any bankrupt ſhall be ſeiſed of any 
eſtate in tail, in poſſefſion, reverſion or remainder, and 
whereof no reverſion or remainder ſhall be in the King, of 
the gift or proviſion of his Majeſty, his progenitors, or 
ſucceſſors, for the benefit of the creditors; and all ſuch 
bargains, ſales and conveyances ſhall be good againft all 
perſons whom the bankrupt by common recovery, or 
other means, might debar from any remainder, rever- 
ſion, rent, title, or poſſibility, of the ſaid manors or here- 
ditaments, 

See?. 13. If any bankrupt ſhall convey or aſſure any 
lands, or eftate, unto any perſons, upon condition, or 
power of redemption at a day to come, by payment of 
money, or otherwiſe, it ſhall be lawful for the commil- 
ſioners, before the time of the performance of ſuch con- 
dition, to appoint, under their hands and ſeals, perſons 
to make tender of money, or other performance, accord- 
ing to the nature of ſuch condition, as fully as the bank- 


rupt might have done ; and the commiſſioners ſhall, after 


ſuch tender or performance, have power to ſell ſuch lands, 
goods and eſtates, for the benefit of the creditors, as fully 


"as they may ſell any the eſtate of the bankrupt. 


Se. 14. No purchaſor for good conſideration ſhall be 
impeached, unleſs the commiſſion be ſued forth againſt 
ſuch bankrupt within five years after he ſhall become 
bankrupt. % | 

Sea. 15. All aQts againft bankrupts ſhall extend to 


ftrangers born, as well aliens as denizens, as effecually 


as to natural-born ſubjeas, both to make them ſubject 
to the laws as bankrupts, as alſo to make them capable 
of the benefit as creditors. | 
Stat. 13 & 14 Car. 2. cap. 24. ſet. 3: No perſons 
who ſhall adventure any money in the £2/t-1ndia com- 
pany, or Guinea company, or any joint ſtocks of money 
by them raiſed, for carrying on the trade by the ſaid Eaft- 


India company, or Guinea company, to be managed, 0r 


who ſhall adventure any money in any ſtocks, for ma- 


naging the fiſhing trade, or the trade called the Roya! Fiſh- 


ing Trade, and ſhall receive their dividend of fiſh or mer- 
chandize ol og; and ſhall ſell, or exchange the ſame, 
on of ſuch adventure, ſelling or exchanging» 


B A N B A N 
be adjudged a merchant or trader within any ſtatute for liberty, and is required to attend ſuch afſignees upon no 

to. | | ticein writing in ord Miſt 1 ing out ti | 
bs: 4 Provided that every perſon who ſhall trade ir || of the ſtate.” TIE, aſiſt in making out the accounts 


other way than in the ſaid royal fiſhing trade, or the | Se#. 5. Every bankriipt havine ſurrende 

ws - managed by the ſaid EFaft- India company, or the ſeaſonable nes, before the iclon of = \xry wag 
Guiney companys ſhall, by reaſon of this trading and | two days, or ſuch further time as ſhall be allowed to finiſh 
merchandizings be liable to commiſſions againſt bank- his examination, be at liberty to inſpe& his books and 
rupts, 45 fally as if this a&t had never been made. writings, in the preſence of ſome perſon to be appointed 

oat. 10 dun. cap. 15+ ſet. 3. The diſcharge of any | by the affignees, and to bring with him, for his aſſiſtance 
bankrupt Þy force of any acts relating to bankrupts, ſuch perſons as he ſhall think fit, not exceedins two at 
from the debts by him owing at the ſame time that he did | one time, and to make extraQts and copies to enable him 
become 2 bankrupt, ſhall not be conſtrued to diſcharge | to make a full diſcovery of his effeQs; and the ſaid bank- 
any other perſon who was partner with the bankrupt in | rupt ſhall be free from arreſts in coming to ſurrender, 
trade, Or ſtood jointly bound, or had made any joint con- | and from aQual ſurrender for the ſaid forty-two days, or 
rat together with ſuch bankrupt. ſuch further time as ſhall be allowed for finiſhing his exa- 

Stat, 7 Geo. 1+ caps. ZI. feat, 1. Every perſon, who mination, provided ſuch batkrupt was not in cuſtody at 
ſhall give credit on ſecurities payable at future days to | the time of ſurrender ; and in caſe ſuch bankrupt ſhall be 
erfons who are or ſhall become bankrupts, upon good | arreſted for debt, or on any eſcape warrant, coming to 
conſideration bona fide, for money or other thing not due | ſurrender, or after his ſurrender, within the time before- 
before the time of {uch perſons be coming bankrupts, ſhall | mentioned ; then oh producing ſuch ſummons or notice: 
he admitted to prove their ſecurities or agreements, as if | under the hands of the commiſſioners or aſſignees, and 
they were payable preſently, and ſhall have a dividend in | giving the officer a copy thereof, he ſhall be diſcharged "it 


: and in caſe any officer ſhall detain ſuch bankrupt, ſuch 
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proportion to the other creditors, diſcounting five per cent, 


fer annum from the actual payment to the time ſuch mo- | officer ſhall forfeit to fuch bankrupt for his own uſe 51, 
ney would have become due, ; | for evety day he ſhall detain him. 
$8, 2. The bankrupt ſhall be diſcharged from ſuch Sec?, 6. In caſe any bankrupt be in cuſtody at the 
| ſureties, as if ſuch money had been due before the time | time of iſſuing of the commiſſion, and is willing to ſub- 
of his becoming bankrupt, OH mit to be examined, and can te brought before the 
Stat. 5 Geo. 2. cap. 30. ſet, 1. If any perſon, who | commiſſioners and creditors, the exp:nce thereof ſhall be 
ſhall become bankrupt, and againſt whom a commiſſion | paid out of the bankrupt's eſtate : but in caſe ſuch 
of bankrupt under the great ſeal ſhall be iſſued, where- | bankrupt is in ex: Cation, and cannot be brought before 
upon he ſhall be declared bankrupt, ſhall not within forty | the commiſſioners, then the commiſſioners ſhall attend 
two days after notice in writing left at the uſual place of | the bankrupt in cuſtody, and take his diſcovery ; and 
abode of ſuch perſon, or perſonal notice in caſe ſuch per- | the affignees are required to appoint perſons to attend 
ſon be in priſon, and notice in the London gazette, ſur- | ſuch bankrupt in priſon, and to ptoduce his books and 
render himſelf to the commiſſioners, and ſubſcribe ſuch | writings, in order to prepare his diſcovery; a copy 
ſurrender, and ſubmit to be examined upon oath, or ſo- | whereof the affignees ſhall apply for, and the bankrupt. 
lemn affirmation, and conform to the ſtatutes concern=- | ſhall deliver to their order ten days before ſuch laſt exa- 
| ing bankrupts z and upon his examination diſcover all his | mination, | 
effets, and how he hath diſpoſed of his effects (and all | Sef. 7, All banktupts who ſhall ſurrender and con+ 
books and writings relating thereto) of which he was poſ- | form, as by this at is direfed, ſhall be allowed five per 
ſeſſed or intereſted, or whereby ſuch perſon or his family | cert. out of the neat produce of the eſtate that ſhall be re- 
hath, or may expeQ, any poſſibility of advantage (except | ceived, in caſe the neat produce of the eſtate, after ſuch 
ſuch parts as ſhall have been bona fidediſpoſed of in the way | allowance made, ſhall be ſufficient to pay tos. in the 
of his trade, and except ſuch money .-s ſhall have been laid | pound, and ſo as the ſaid 5 per cent. ſhall not amount to 
outin the ordinary expence of his family) and alſo, upon | above 200/. and in caſe the neat produce of the eſtate 
ſuch examination, deliver up unto the commiſſioners ſuch | ſhall be ſufficient to pay 125. 64. in the pound, then 
part of his effeAs, and all books and writings relating | all perſons fo conforming ſhall be allowed 7 /. 10s. per 
thereto, as ſhall be in his power (his neceflary wearing | cert. fo as ſuch allowance ſhall not amount to above 250 /. 
apparel, and the neceflary wearing apparel of the wife | and in cafe the neat produce ſhall over and above the al-- 
and children of ſuch bankrupt excepted); then the | lowance be ſufficient to pay 15s. in the pound, the per- 
bankrupt in caſe of default in not ſurrendring as afore- | ſons ſo conforming ſhall be allowed 10 per cent, ſo as 
faid, or in caſe he ſha)l concea!, or imbezzle his eftate, | ſuch 10 per cent. ſhall not amount to above 3oo!. and 
to the value of 201, or any books of accounts, or pong every ſuch bankrupt ſhall be diſcharged from all debts 
relating thereto, with intent to defraud his creditors (and | owing at the time that he did become bankrupt, And 
being convicted by indiftment or information) ſhall be | in cafe fuch bankrupt ſhall afterwards be impleaded for i 
deemed guilty of felony without benefit of clergy; and | any debt due before he became bankrupt, ſuch bankrupt —_ 
ſuch felon's goods and eſtate ſhall go among the credi- | ſhall be diſcharged upon common bail, and may plead in {i 
dors ſeeking relief under ſuch commiſſion. general, that the cauſe of action did accrue before ſuch bl 
$S:8.2. The commiſſioners ſhall appoint, within the ſaid | time as he became bankrupt ; and the certificate of ſuch 
torty-two days for the bankrupt to ſurrender and conform bankrupt's conforming, and the allowance thereof, ſhall 
38 aforeſaid, not leſs than three meetings, the laſt of which | be ſufficient evidence of the trading, bankruptcy, com- 
ſhall be on the forty-ſecond day limited for ſuch bank- | miſſion, and other proceedings precedent to the obtaining 
rupt's appearance; and three weeks notice ſhall be given | ſuch certificate; unleſs the plaintiff can prove the ſaid 
in the gazette of the time and place of ſuch meeting. || certificate was obtained unfairly, or make appear any cun- | 
Seat, 3. It ſhall be lawful for the lord chancellor to | cealment by ſuch bankrupt to the value of 10, _ 
enlarge the time for ſuch perſon ſurrendering himſelf, and Sea. 8. If the neat produce of ſuch bankrupt's eſtate 
diſcovering his effects, not exceeding fifty days from the | ſhall not amount toten ſhillings in the pound, ſuch bank- 
end of the ſaid forty-two days ; fo as ſuch order for en- | rupt ſhall not be allowed the 5 per cent. but ſhall be al- 
arging the time be made fix days before the time on | lowed ſo much as the aſſignees and commiſſioners ſhall 
Which ſuch perſon was to ſurrender himſelf. | think fit, not exceeding g per cent. | X 
Se, 4. Every ſuch bankrupt, after aſlignees ſhall be | Se. 9. In caſe any commiſſion ſhall iſſue againſt any 
appointed, is to deliver upon oath, or affirmation, before | perſon, who after the 24th of Zune 1732, ſhall have been 
one of the maſters in Chancery, or juſtice of peace, unto, diſcharged by virtue of this act, or ſhall have compounded 
uch aflignees, all his books of accounts and writings, not || with his creditors, or delivered to them his eftects and 
 keized by the meſſengers of the commiſſion, or not before | been releaſed by them, or been diſcharged by any act for 
delivered up to the commiſſioners, and then in his power, | relief of inſolvent debtors, then the body only of ſuch 
and diſcover ſuch as are in the power of any other per- | perſon conforming ſhall be free from arrelt and impriſon- 
n that any ways concern his eſtate; and every ſuch | ment; but the future eſtate of ſuch perſon ſhall remain 
, not in priſon, ſhall, after ſuch ſurrender, be at | liable to his creditors (the tcols of trade, neceflary qe 
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hold goods, and neceſlary wearing apparel of ſuch banks 

rupt and his wife and children excepted) unleſs the eſtate 

of ſuch perſon ſhall produce clear 15 s. in the pound, 
Seft. 10. No diſcovery ſhall intitle fuch bankrupt to 


th benefits allowed by this act, unleſs the commiſſioners, 


or the major part of them, ſhall under their hands and 
ſeals certify to the Lord Chancellor, that ſuch bankrupt 
hath made a full diſcovery of his eſtate, and in all things 
conformed himſelf according to the direions of this act, 
and that there doth not appear to them any reaſon to 
doubt of the truth of ſuch diſcovery; and unleſs four 
parts in five in number and value of the creditors, who 
ſhall be creditors for not lefs than 20/7. reſpeRively, or 
ſome other perſon by them duly authorized, ſhall fignſuch 
certificate; but the commiſſioners ſhall not certify till 
they ſhall have proof by affidavit or affirmation in writing 
of ſuch creditors, or of the perſons by them authorized, 
fioning the certificate, and of the power by which any 
perſon ſhz11 be authorized to fign for any creditor (which 
affidavit or affirmation, together with ſuch authority to 
fign, ſhall be Jaid before the Lord Chancellor with the 
ſaid certificate) and unleſs ſuch bankrupt make oath, or 
ſolemnly affirm in writing, that ſuch certificate was ob- 
tained without fraud; and unleſs ſuch certificate ſhall, 
after ſuch oath or affirmation, be allowed by the Lord 
Chancellor, or by ſuch two of the juſtices of the King's 
Bench, Common Pleas, or barons of the Exchequer, to 


whom the conſideration of fuch certificate ſhall be referred } 


'by the Lord Chancellor; and any of the creditors of ſuch 
bankrupt are to be heard, if they think fit, againſt the 
making ſuch certificate, and agzinſt the confirmation 
thereof, | 7 | -h, 

_ $24, x1. Every ſecurity to be given to the ufe of any 
creditor, as a conſideration to perſuade him to ſign ſuch 


certificate, ſhall be void ; and the party ſued on ſuch con- | of commitment ſpecify ſuch queſtion. 


tract may plead the general iſſue. 


Se. 12, Nothing in this aCt ſhall give any advantage 


to any bankrupt, who ſhall upon marriage of any of his 


chillren have given above the value of 100/7. (unleſs he. 


 thall prove by his books, or otherwiſe upon his oath or 
affirmation before the commiſſioners, that he had remain- 


10g other eſtates ſufficient to pay every perſon, to whom | 


he was indebted, their full debts) or who ſhall have loſt 
1n one day the value of 5/. or in the whole the value of 
100/. within twelve months next preceding his becoming 
bankrupt, at cards, dice, tables, tennis, bowls, billiards, 


ſhovel-board, or cock-fighting, horl:-races, dog-matches, 


or foot-races, or other game, or by bearing a ſhare in the 
ftakes, or betting, or that within one year before he be- 
came bankrupt, ſhall have loſt xcol. by contraCts for 
ſtock, or ſhares of any publick funds, where ſuch contract 
was not to be performed within one week from the ma- 
| Ling, or where the ſtock was not actually transferred. 
Sef2. 13. If any bankrupt, who ſhall have obtained his 
certificate, ſhall be taken in execution, or detained in 
prifon on account of any debts owing before he became 
bankrupt, by reaſon that judgment was obtained before 
fuch certificate was allowed; it ſhall be lawful for any 
one of the judges of the court, wherein judgment has 
| been ſo obtained, on ſuch bankrupt's producing his cer- 
tificate allowed, to order any ſheriff or gaoler, who ſhall 
have ſuch bankrupt in cuſtody, to diſcharge ſuch bank- 
rupt without fee, PA EY» -**1 
Se. 14. Upon certificate under the hands and ſeals of 
the commitfioners, that ſuch commiſſion is iſſued, and ſuch 
pop proved before them to become bankrupt, it ſhall be 
awful for any of the juſtices of his Majeſty's courts of 
King's Bench, or Common Pleas, or barons of the Ex- 
chequer, and the juſtices of peace within England and 
J/ales, and town of Berwick upon Tweed, and they are 
required upon application made, to grant their warrants 
for apprehending ſuch perſon, and him to commit to the 
common gaol of the county where he ſhall be apprehend- 
e], there to remain until he be removed by order of the 
commiſoners; and the gaoler, to whole cuſtody ſuch 
p-rfon ſhall be committed, is reguifed to give notice to 


0:12 of the commiſſioners, of ſuch: perſon being in his ' 


cultody, and the commiſſioners are .impowered to ſeize 


the cites of ſuch bankrupt (the neceflary wearing ap- 
2 | 


| in the cuſtody of ſuch bankrupt,” or of any othe 


B 4. N 
parel of ſuch bankrupt, -or of his wife or children 
. cepted) and his bocks or writings, which ſhall be the 
in priſon. 0g 
Set. 15. If any perſon ſo apprehended ſhall with; 
time allowed ſubmit to be examined, and confory 
he had ſurrendered, ſuch perſon ſhall have the 
of this aCt, as if he had voluntarily come in, 
Sect. 16. It ſhall be lawful for the commigg 
examine every perſon againſt whom any commig 
be awarded, touching all matters relating to the trade and 
eftects of ſuch bankrupt; and alſo to examine every other 
perſon duly ſummoned or preſent at any meetins of 
the commiſſioners, touching all matters relating to thi 
perſon and effects of ſuch bankrupt, and any a of bank. 
ruptcy committed by him z and alfo to reduce into writin 
the anſwers of ſuch bankrupt, or other perſon, which 
examination the party examined is-required to ſybſcriye. 
and in caſe ſuch bankrupt, or other perſon, ſhall refule 
to anſwer, or ſhall not fully anſwer to the ſatisfaQion of 
the commiſſioners, all lawful queſtions put by the com. 
miſfioners, or ſhall refuſe to ſubſcribe his examination 
(not having a reaſonable objection to the wording thereof 
to be allowed by the commiſlioners) it ſhall be lawfy] 
for the commiſſioners by warrant to commit him to ſuch 
_ priſon as the commiſſioners ſhall think fit, there to re. 
main without bail, until ſuch perſon ſhall ſubmit himſel 
to the commiſfioners, and full anfwer make to the (ail. 
faction of the commiſhoners to all ſuch queſtions as 
ſhall be put-to him, and ſubſcribe ſuch examination az 
aforeſaid, | 
Se. 17. In caſe any perſon ſhall be committed by the 
commiſſioners for refuting to anſwer, or not fully anſwer- 
ing any queſtion, the commiſſioners ſhall in their warrant 


' 
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Sef?. 18. In caſe any perſon committed by the com. 
miſfioners warrant, ſhall bring a habeas corpus in order to 
be diſcharged, and there ſhall appear any inſufficienc 
in the form of the warrant, it ſhall be lawful for the court 


j or judge, before whom ſuch party ſhall be brought h 


habeas corpus, by rule or warrant, to commit ſuch perſon 
to the ſame priſon, there to remain until he ſhall conform 
as aforeſaid, unleſs it ſhall be made appear, that he hath 
fully anſwered all lawful queſtions put to him by the 


| commiſſioners; or -(in caſe ſuch perſon was committed 


| for not ſigning his examination) unleſs it ſhall appear that 

the party had good reaſon for refuſing to fign the ſame. 
And in caſe any gaoler, to. whom ſuch perſon ſhall be 
| committed, ſhall wilfully ſuffer ſuch perſon to efcape, or 
to go without the walls or doors of the priſon, ſuch 
gaoler ſhall for ſuch offence, being conviRted by indiQ- 
| ment or inforination, forfeit 5067, for the ule of the 
creditors. , 

$4. 19. The gaoler ſhall, upon requeſt of any creditor, 
having proved his debt, and producing a certificate thereof 
" under the hands of the commiſſioners (which the commiſ- 

ſioners are to give gratis) produce ſuch perſon ſo com- 
| mitted; and in caſe ſuch gaoler ſhall refuſe to ſhew ſuci 
| perſon ſo committed, and being in his atual cuſtody at 
the time of ſuch requeſt, to ſuch creditor requeſting t6 
ſce ſuch perſon, ſuch gaoler ſhall forfeit 100/. for the 
uſe of the creditors, to be recovered by aCtion of debt i: 
the name of the creditor requeſting ſuch ſight. _ 

Se. 20. Every perſon who ſhall (after the time al- 
lowed to ſuch bankrupt) voluntarily make diſcovery of 
any part of ſuch bankrupt's eſtate, not before come t0 
the knowledge of the aflignees, ſhall be allowed 5 
cent. and ſuch further reward as the aflignees, and the 
major part of the creditors, in value, preſent at any meet- 
ing of the creditors, ſhall think fit. 

Se. 21, Every perſon who ſhall have accepted of any 
 truft, and ſhall wilfully conceal any eſtate of any bank- 
 rupt, and ſhall not, within forty-two days zfter ſuchcom- 
' miſfion ſhall iſſue, and notice given in the Gazette, dif- 


— 


mt 


| cover ſuch truſt and eſtate in writing to one of the com- 


miſſioners or afſignees, and ſubmit to be examined (if re- 


quired) ſhall forfeit 1007. and double the value of the 


$4, 


eſtate concealed, to the creditors, 


b+ 
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| $29, 22; Te ſhall be lawful for perſons taking bills, 
fotes, Or otNer ſecurity for money payable at a future 
gay, t0 petition for a commiſſion, or join in petitioning, 
$24.23. No commiſſion of bankrupt ſhall be awarded, 
unleſs the ſingle debt of the creditor, or of more perſons 


being partners petitioning for the ſame, amount to 100 /, | 


or unleſs the debt of two creditors petitioning amounts to 
col. or unleſs the debt of more creditors petitioning 
amount to 200 /. and the cred.tors petitioning ſhall, be- 
fore the ſame be granted, make afhdavit or folemn affir- 
mation, before one of the Maſters of Chancery, of the 
truth of their debts, and give bond to the Lord Chancel- 
Jor, in the pena!ty of 200 /. to be conditioned for proving 
their debts, as well before the commiſſioners, as upon a 
trial at Jaw, in caſe the duc iſſuing forth of the ſame ſhall 
be conteſted, and alſo for proving the party a bankrupt, 
and to proceed on ſuch commiſhon as herein is men- 
tioned; and if ſuch debts ſhall not be really due, or if af- 
ter ſuch commiſſion taken out it cannot be proved that 
the party was a bankrupt, then the Lord Chancellor ſhall, 
upon petition of the party grieved, order ſatisfaCtion to be 
made for the damages ſuſtained; and, in caſe there be 
occaſion, aſſign ſuch bond to the party, who may ſue for 
the ſame in his own name. 
$28, 24. If any bankrupt ſhall, after iſſuing of any 
commiſſion againlt him, pay to the perſon who ſued out 
the ſame, or deliver to ſuch perſon goods, or ſecurity for 
his debt, whereby ſuch perſon, ſuing out ſuch commiſſion, 
ſhall privately have more in the pound than the other cre- 
ditors, ſuch payment, delivery of goods, or giving ſecurity, 
ſhall be deemed an act of bankruptcy, whereby ſuch 
commiſſion ſhall be ſuperſeded: And it ſhall be lawful 
for the Lord Chancellor to award to any creditors peti- 
tioning, another commiſſion ; and ſuch perſon receiving 
ſuch goods, or other ſatisfaCtion, ſhall forfeit as well his 
whole debt, as the whole he ſhall have received, and ſhall 
pay back and deliver up the fame, or the full value 
thereof, to be diſtributed amongſt the other creditors, 
$:2. 25. The creditors, who ſhall petition for a com- 
miſſion of bankrupt, ſhall be obliged at their own coſts 
to proſecute the ſame, until aſfignees ſhall be choſen; and 
'the commiſſioners ſhall, at the meeting appointed for the 
' choice of affignees, aſcertain ſuch coſts, and by writing 
{h:]! order the aflignees to reimburſe ſuch petitioning cre- 
ditors, out of the firſt effes of the bankrupt that ſhall 
be got inz and every creditor ſhall be at liberty to prove 
his debt without paying contribution. | 
$2. 26, The commiſſioners ſhall forthwith, after they 
have declared the perſon a bankrupt, cauſe notice thereof 
to be given in the Gazette, and ſhall appoint a place for 
the credicors to meet, (which meeting for the city of Lon- 
don, and all places within the bills of mortality, ſhall be 
atGuldhall)in order to chooſe aflignees; at which meeting 
the commiſſioners ſhall admit the proof of any creditor's 
debt that ſhall live remote from the place of ſuch meeting, 
by affidavit or ſolemn affirmation, and permit any perſon 
duly authoriſed by letter of attorney (oath or affirmation 
being made of the execution thereof, either by an affidavit 
ſworn, or affirmation made before a Maſter in Chan- 
cery, ordinary or extraordinary, or before the commilſ- 
 honers viva wacez and in caſe of creditors reſiding in fo- 
reign parts, ſuch affidavits or affirmations to be made be- 
fore a magiſtrate where they ſhall be reſiding, and ſhall, 
together with ſuch.creditor's letters of attorney, be atteſted 
by a notary publick) to vote in the choice of afſignees in 
the place of ſuch creditor; and the commiſſioners ſhall 
align ſuch bankrupt's eſtate unto ſuch perſons, as the 
major part 'in value of ſuch creditors, according to the 
dedts then proved, ſhall chooſe ; and the aflignees ſhall 
be-obliged to keep books of account, wherein they ſhall 
enter all ſums of money, or other effets, which tney 
ſhall have received out of the ſaid bankrupt's eſtate, to 
Which books every creditor ſhall have free reſort. 
v2. 24. No creditor, or other perſon on the behalf of 
any creditor, ſhall be permitted to vote in ſuch choice of 
gnees, whoſe debt ſhall not amount to 10/7. | 
* deft. 28. Where it ſhall appear that there hath been 
mutual credit given, or mutual debts, between the bank- 
uptand any other perſon, the commiſſioners or aflignees 


'BUAN 


ſhall fate the account, and one debt may be ſet againſt 


another, and the ballance of . ſuch account ſhall be 
claimed or paid, | 

Se47, 29. If any perſon ſhall before the commiſſioners, 
or by affidavit or affirmation exhihited to them, ſwear or 
athrm, that any ſum of money is due to him from any 
bankrupt, which is not really due, knowing the ſame to 
be not due, and being convicted by indiftment or infor- 
mation, ſuch perſon ſhall ſuffer the penalties inflited by 
the ſtatutes againſt wilful perjury, and ſhall be liable to 
pay double the ſum ſo ſworn or affirmed to be due; 

Sec?, 3o. It ſhall be lawful for the commiſſioners im - 
mediately to appoint afſignees, which affignees ſhall be 
removed at the meeting of the creditors for choice of aſ- 
ſignees, if the major part in value of them then preſent, 
and of ſuch perſons authoriſed as aforeſaid, ſhall think fit 
and ſuch aflignees as ſhall be removed, ſhall deliver up 
the effefts unto the aſſignees choſen by the creditors, and 
all the eſtate; and if ſuch firſt aſſignee ſhall neglect by 
the ſpace of ten days (after notice in writing) to make 
ſuch aſſignment and delivery, every ſuch firſt afſionee 
ſhall forfeit 200 /. to be diſtributed amongſt the creditors, 
and to be recovered by ſuch perſon as the commiſtioners 
ſhall appoint to ſue for the ſame, 

Sef?. 31. It ſhall be lawſul for the Lord Chancellor, 
upon petition of creditors, to make ſuch order for the 
choice of new affignees as he ſhall think juſt; and in caſe 


| a new aflignment ſhall be ordered, then ſuch eſfeas of 


ſuch bankrupt ſhall be thereby effcRually veſted in ſuch 
new aflignees, and it ſhall be lawful for them to ſue for 
the ſame in their names, and to give acquittance for 
debts, as the aflignees in the former affignment might 
have done; and the commiſſioners ſhall cauſe publick 
notice to be given in the two Gazettes that ſhall imme- 
diately follow the removal of ſuch afſignees and the ap- 
pointment of others, | | 

Se. 32. Before the creditors ſhall proceed to the choice 
of afſipnees, the major part in value of the creditors pre- 
ſent ſhall, if they think fit, dire how, and with whom, 
the monies to be received out of the bankrupt's eſtate 
ſhall remain until the ſame be divided, to which rule 
ſuch affignees ſhall conform, as often as 1007. ſhall be 
got in, | = | 

Sect. 33. Perſons choſen affignees ſhall after the expi- 
ration of four months, 2nd within twelve months from 
the time of iſſuing ſuch commiſſion, cauſe twenty-one 
days notice to be given in the Gazette, of the time and 
place the commiſſioners and aſhgnees intend to meet to 


make a dividend, at which time the creditors,” who have 


not proved their debts, ſhall be at liberty to prove the 
ſame ; which meeting for the city of London, and all 
places within the bills of mortality, ſhall be at Guildhall; 
and upon every ſuch meeting, the aſſignees ſhall produce 
accounts of their receipts and payments, and of what re- 


main out-ſtanding, and ſhall (if the creditors preſent re- 


quire the ſame) be examined upon oath, or ſolemn affir- 


mation, touching the truth of ſuch accounts ; and the af- | 


ſignees ſhall be allowed all juſt allowances; and the 
commiſſioners ſhall order ſuch part of the neat produce 
of the ſaid bankrupr's eſtate in the hands of the afſlignees 
as they ſhall think fit, to be divided amongſt the creditors; 
and ſhall make ſuch order for a dividend in writing, and 
ſhall cauſe one part of ſuch order to be filed amongſt the 


proceedings under the commiſſion, and ſhall deliver unto | 


each of the aſſignees a duplicate of ſuch order, which or- 
der ſhall contain an account of the time and place of 
making ſuch order, and the ſum total of the debts prov'd, 
and the ſum total of the money remaining in the hands 
of the aſſignees, and how much in the pound is then or- 
dered to be paid; and the affignees in purſuance of ſuch 


| order, and without any deed of diſtribution, ſhall forth- 


with make ſuch dividend, and take receipts in a book 
from each creditor. | , | 
Sef. 34. It ſhall be lawful for the afſignees, with the 
conſent of the major part in value of the creditors preſent 
at any meeting purſuant to notice in the Gazette, to 
ſubmit any difference between ſuch aſſignees and any 
perſon whatſoever, or by reaſon of any matter relating to 
ſuch bankrupt, to the determination of arbitrators, of 
| otherwiſe 
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etherwiſe to compound the matters in difference, as the 
affignees with ſuch conſent can agree. 

Se. 35. The aflignees are impowered, with conſent 
of creditors, to make compoſition with any debtors to 
ſuch bankrupts, where the ſame ſhall appear neceſlary. 

$29, 36. Afﬀter ſuch bankrupt ſhall have obtained his 
certificate, and the ſame ſhall be confirmed, ſuch bank- 
tupt ſh4ll be oblized to give his attendance, upon notice 
in writing to attend the aſſignees, in order to ſettle any 
account of ſuch bankrupt's eſtate, or td attend any court 
of record, to be examined touching the ſame, or for ſuch 
other buſineſs, which ſuch aflignees ſhall judge neceſlary, 
for getting ia the bankrupt's eſtate ; for which attendance 
the bankrupt ſhall be allowed 2s. 64. per diem; and in 
caſe ſuch bankrupt ſhall neglect to attend, or refule to 
aſſiſt in ſuch diſcovery, without good cauſe to be ſhewn 
to the commiſſioners, to be by them allowed (ſuch aſhg- 
nees making proof thereof, upon oath or ſolemn afhrma- 
tion, before the commiſſioners) the commiſſioners are re- 
quired to iſſue a warrant to ſuch perſons as they ſhall 
think proper, for apprehending ſuch bankrupt, and him 
to commit to the county gaol, there to remain in cloſe 
cuſtody until he ſhall conform to the ſatisfaCtion of the 
commitfioners, or to the order of the Lord Chancellor, 
or by due courſe of law diſcharged ; and ſuch gaoler 1s 
required to keep ſuch perſon in cloſe cuſtody, within the 
walls of the priſon, under the penalties before mentioned 
for ſuffering ſuch priſoners to eſcape, _ = 

S:. 37. Within eighteen months after the iſſuing of 
any ſuch commiſſion, the aſſignees ſhall make a ſecond 


dividend, in caſe the eſtate was not wholly divided upon | 


the firſt, and ſhall cauſe notice to be inſerted in the Ga- 
zette, of the time and place the ſaid commiſſioners intend 
to meet to make a ſecond dividend, and for the creditors, 
who ſhall not before have proved their debis, to come and 
prove the ſame; and at ſuch meeting every aſſignee ſhall 
produce upon oath or affirmation his accounts, and what 
u on the ballance ſhal! appear to be in his hands, ſhall by 
like order of the commiſſioners be forthwith divided ; 
which ſecond dividend ſhall be final, unleſs any ſuit ſhall 
be depending, or any part of the eſtate ſtanding out, or 
unleſs ſome future eſtate of the bankrupt ſhall afterwards 
come to the aſſignees; in which caſe the afſignees ſhall, as 
ſoon as may be, convert ſuch future eſtate into money, 
and ſhall, within two months after, by the like order of 
the commiſſioners, divide the ſame. 

$22. 38, No ſuit in equity ſhall be commenced by aſ- 
ſiznees, without the conſent of the major part in value of 
the credijots preſent at a meeting purſuant to notice in 
the Gazctie. | | 

Set. 39. Bankers, brukers, and factors, are declared 
liable to the ſtatutes concerning bankrupts. 

Sef?. 40. No farmer, grazier, or drover, or receiver 
general of taxes, ſhall be intitled, as ſuch, to the benefits 
viven by this a, or be deemed a bankrupt, | 

Se. 41. Upon petition of any perſon, the Lord Chan- 
cellor may order ſuch commiſſions, depoſitions, proceed- 
ings, and certificates, to be entered of record; and in 
caſe of the death of the witnefles proving ſuch bank- 
ruptcy, or in caſe the faid commiſſions, or other things 
ſhall be loſt, a copy of the recor.i of ſuch commiſſions or 
things, ſigned and atteſted as herein is mentioned, may 
be given in evidence to prove ſuch commiſſions, and 
bankruptcy, or other things ; and all certificates which 
| have been allowed, or to be allowed, and entered of re- 
cord, or a true copy of every certificate ſigned and at- 


reſted as herein mentioned, ſhall and may be given in evi- 


dence in any courts of record, and without further proof 
taken to be a bar and diſcharge againſt any aCtion for any 
debt contracted before the iſſuing of ſuch commiſſion ; 
unleſs any creditor of the perſon that hath ſuch certifi- 
cate ſhall prove that ſuch certificate was fraudulently ob- 
tained; and the Lord Chancellor ſhall appoint a place 
near the inns of court, where the matters aforeſaid ſhall 
be entred of record, where all gerfons ſhall be at liberty 
to ſearch; and the Lord Chancellor ſhall, by writing, ap- 
point a proper perſon, who ſhall (by himſelf or deputy, 
to be approved by the Lord Chancellor by writing) enter 
of recoid ſuch commiſſions, and other things, and have 


BK 
the cuſtody of the entries thereof z and alfy app» int ſuch 


fee for his labour therein, as the* Lord Chancellor ſhall 
think reaſonaole, not exceeding what is uſually paid in lk 


caſes; and the perſon ſo to be appointed, and his de 
ſhall continue to enter of record all the matters aforef bf 
and to have the cuſtody of the ſame ſo long as the by N 
behave themſelves well; and ſhall not be removal b 
by order in writing under the hand of the Lord Chanc I 
lor, or good cauſe therein ſpecified. = 

$247. 42. There ſhall not be paid out of the eſtate of 
the bankrupt any monies for expences in eating or drink 
ing of the commiſſioners, or of any other perſons, at the 
times of meeting of the commiſſioners or creditors ; ang 
no ſchedule ſhall be annexed to any deed of aſſignment gf 
the perſonal eſtate of ſuch bankrupt ; and if any commil, 
ſtoner ſhall order ſuch expences to be made, or eat th 
drink at the charge of the creditors, or out of the eſtate 
of ſuch bankrupt, or receive above 205. each commit. 
fioner for each meeting, every ſuch commiſſioner ſhall be 
diſabled to act in any commiſſion of bankrupts, 

Set. 43. The commiſſioners ſhall not be capable of 
aCting until they reſpeRively ſhall have tzken an oath (» 
the effect following : ne | 


7 A. B. do fwear, that I will faithfully, :mpartially, 


and honeſily, according to the beſt of my fell and Fnowledpe, 


execute the ſeveral powers and truſts repoſed in me as a tom- 
miſſioner in a commiſſion of bankrupt againſt * and 
that without favour or affettion, prejudice or malice. 

| v0 help me God, 


Sed, 44. Which oath any two of the commiſſioners 
are Impowered to adminiſter to each other, and they are 
required to keep a memorial thereof ſigned by them 
among the proceedings on each commiſſion, 

See?. 45. No commiſſion of bankrupt ſhrll abate by the 
death of his Majeſty, his heirs or ſucceſflors, but ſhall 
continue in force; and if it ſhall be neceſſary to renew 
any commiſhon by reaſon of the death of the commiſ- 
ſioners, or any other cauſe, ſuch commiſſion ſhall be res 
newed, and but half the fees uſually paid ſhall be paid for 
ſuch. renewed commiſſion. 

Sed. 46. All bills of fees or diſburſements demanded 
by any ſolicitor employed under any commiſſion of bank+ 
rupt, ſhall be ſettled by one of the maſters of Chancery, 
and the maſter who ſhall ſettle ſuch bill ſhall have for his 
care in ſettling the ſame, as alſo for his certificate there- 
of, 205. 

Sea. 49. This aQt ſhall continue for three years, from 
the twenty-fourth of Zune 1732, and to the end of the 
next ſcffion of parliament, Continued afterwards by ſeve- 
ral atts ; and by 31 Geo. 2. c. 35. ſed. 2. it was continued 
to Sept. 29, 1704, and from thence ta the end of the then 
next ſeſſion of parliament, 

Stat, 19 Geo, 2. c. 32. ſef?., 1. From and after 29 
O#tber 1746, no perſon, who is and ſhall be really and 
bona fide a creditor of any bankrupt for and in relpet of 
goods really and bona fide ſold to ſuch bankrupt, or for or 
in reſpect of any bill or bills of exchange really and bona 


| fide drawn, negotiated, or accepted, by ſuch bankrupt, in 


the uſual and ordinary courſe of trade and dealing, {hall 
be liable to refund or repay to the aſſignee or aflignees ot 
ſuch bankrupt's eſtate, any money which before the ſuing 
forth ſuch commiſſion was really and bona fide, and 11 


the uſual and ordinary courſe of trade and dealing, !e- 


ceived by ſuch perſon of any ſuch bankrupt before ſuch 
time as the perſon receiving the ſame ſhall know, under- 
ſtand, or have notice, that he is become a bankrupt, 0! 
that he is in inſolvent circumſtances. 

$e2. 2. From and after the ſaid 29th Ofober 1746, 
the obligee in any bottomree, or reſpondentia bond, and 
the aſſured in any policy of inſurance made and entered 
into upon a good and valuable conſideration bona fide, ſhall 
be admitted to claim; and after the loſs or contingency 
ſhall have happened before the time of the iſſuing of the 
commiſhon of bankruptcy againſt ſuch obligor or inſurer; 
and ſhall beintitled un:o, and ſhall haye and receive 2 pro” 
portionable part, ſhare and dividend of ſuch bankrupt 5 


eſtate, in proportion to the other creditors of ſuch _ 
rupiy 


B A N 


ropt, Sons the commiſſion iſſued ; and all and every 


\ or perſons againſt whom, from and after the ſaid 
ay of Ofober, any commiſſion of bankruptcy ſhall 
| 290 Nor ſhall be diſcharged of and from the debt or 
Re ns by him, her or them, on every ſuch bond 
m_— of inſurance, as aſſigned, and ſhall haze the be- 
wht the ſeveral ſtatutes now in force againlt bankrupts 
- m ſame manner to all intents and purpoſes, as if ſuch 
\r contingency had happened, and the money due in 
ot thereof had become payable, before the time of 
fl ing of ſuch commiſſion, 


Stat, 24 Geoe 2+ Ce $7» ſeft. 9. Whereas many abuſes 


have been committed by. bankrupts, and perſons who | 


with their privity have attempted to prove fiQtitious and 
ended debts under commiſſions of bankruptcy, in or- 
'r that ſuch perſons might be enabled to ſign their con- 
pt to the certificate, for diſcharging ſuch bankrupts 
| {om their debts; for remedy whereof, and in order to 
prevent the ſo fraudulent and wicked practices for the 
future, Be it enaCt?d, &c. that where any perſons ſhall 
{:udulently ſwear or depoſe, or, being of the people called 
quakers, affirm before the major part of the commithoners 
named in any commiſſion of bankruptcy, or by affidavit 
or affirmation exhibited to them, that a ſum of money 1s 
due to him or her from any bankrupt or bankrupts, which 
ſhall in fat not be really ſo due and owing, and ſhall, in 
reſpect of ſuch fiſtitious and pretended debt, ſign his or 
her conſent to the certificate for ſuch bankrupt's diſcharge 
from his debts, that in every ſuch caſe, unleſs ſuch bank- 
rupt ſhall, before the time that ſuch major part of the 
aid commiſſioners ſhall have ſigned ſuch certificate, by 
writing by him to be ſigned and delivered to one or more 
of the faid commiſſioners, or to one or more of the ſaid 
aſflignecs of his eſtate and effe&s, under ſuch commiſſion, 
diſcloſe the ſaid frauds, and object to the reality of ſuch 
debt, ſuch certificate ſhall be null and void to all intents 
and purpoſes, and ſuch bankrupt ſhall not in that caſe be 
intitled to be diſcharged from his debts, or to have and 
receive any of the benefits or allowances given or al- 
lowed to bankrupts by the ſaid aCt of the 5 Geo. 2. 
$:4. 10. And where the creditor or creditors of any 
bankrupt reſide in foreign parts, the letter of attorney of 


ſuch creditor, atteſted by a notary public in the uſual * 


form, ſhall be a ſufficient evidence of the power and 
authority by which any perſon thereby authorized ſhall 
ben any bankrupt's certificate; any thing in the ſaid 
act of the 5th of Geo. 2. to the contrary notwith- 
ſtanding, | | 


2. Who may be a bankrupt, and who not ; what are as 
ef bankruptcy, and what not. 


By the ſtatutes 13 Eliz. c. 7, and 21 Fac. 1. c. 19. 
(which ſee in the foregoing diviſion) it appears, that every 
perſon uſing the trade of merchandize, by way of bar- 
gaining, exchange, rechange, bartery, cheviſance, or 
otherwiſe, in groſs or by retail ; or ſeeking his or her 
trade of living by buying and ſelling, being a natural 


born ſubject, or an alien, or being a denizen, or that 


ſhall uſe the trade or profeſſion of a ſcrivener, receiving 
other men's monies or eſtates into his truſt or cuſtody, 
may be a bankrupt. 

Perſons dealing as bankers, brokers, and faCtors, being 
frequently intruſted with large ſums of money, and with 
goods and effects of very great value belonging to other 
perſons, are declared to be ſubject to all the ftatutes made 
concerning bankrupts. See fat. 5 Geo. 2. c. 30. ſed. 
39- 11 the preceding diviſion. | 

A ſhoemaker is within 13 £1iz. cap. 7. for he lives by 
his credit, in buying leather and ſelling it again in ſhoes, 
and not on his manual labour only, as labourers and huſ- 
bandmen do ; for the thing bought and ſold under diffe- 
rent forms is the leather; and though the ſhoemaker's 
our is employed in the alteration of the form, yet men 

9 not contract for the labour, but for the thing itſelf, 


ws Eliz. 268, Cro. Fac. 584. Cro, Car. 31. 3 Med. 
270, . % TR 


\ Vor, E. F 


- 


'e manner as if ſuch loſs or contingency had | 


A weaver and dyer are within the ftatute, for they 
get their living by buying and ſelling, and therefore may 
have an action for calling them bankrupts. Cys, Fac. 584. 

7 ironmonger, who buys rod iron, or bar iron, _ 

t 


cauſes it to be worked up into wares, may be a bankrup 
Good. rt, Stone 120. 


A ſaleſman may be a bankrupt, Good. 12. 

A nobleman, who hath granted to him the ſole im- 
porting of cards or glaſſes, may be a bankrupt. Stone 
L 20, 

An officer of the court takes a leaſe of the King, of the 
ſole pre-emption of tin, he 1s a bankrupt for all debts he 
contracts during his term. Stone 120. 

Trading phyſicians may be bankrupts. Dav. g. 

A carpenter that ſel]s wrought timber ſeems to be with- 
in the ſtatute, for he ſells the materials though altered by 
his workmanſhip, ſo that he gets his living by buying in 
and ſelling out the timber ; but otherwiſe it ſeems it is of 
a meer working carpenter, 3 Mod. 155. | 

If a trader become ſecurity for another, he is a bank- 
rupt within the ſtatute, becauſe he is truſted upon the re- 
putation of his ſtock and dealings, as well where he is ſe- 
curity, as where he contracts for his own debts. Palm. 
325. : | 

If a man buy in England only, and ſells in Ireland, he 
may be a bankrupt, for many merchants buy beyond ſea, 
and ſell in England only, and others buy here, and ſell 
beyond ſea; for it is a trading that makes a man capable 
of being a bankrupt. Raym. 375. 

A gentleman of the Temple went from thence to Liſbon, 
where he turned factor and traded to England, and broke ; 
it was inſiſted upon that the ſtatutes of bankruptcy did not 
extend to perſons out of the realm, the ſubje&t of them 
being caſes of arreſts, outlawries, and departing the realm; 
and the 21 Fac. 1. which extends to aliens, is to be un- 
derſtood of aliens here; but the court held him a bank- 
rupt by reaſon of his trading hither and back again, which 
gained him a credit here. 1 Salk. 110. | 

There have been commilſlions of bankruptcy taken out 


againſt femes ſole merchants, and one was taken out on 


the 20th of March 1741, againſt Mary Dennis of the 
pariſh of St. Botolph without Bifhopſgate, linendraper, 
ſole trader within the city, and wife of Peter Dennis, 
citizen and watchmaker of London ; and it appearing in 


were delivered by her to the commiſſioners any ways be- 
longed to her huſband, a proper aſſignment was made of 
her eſtate and effects, and ſhe conformed herſelf in all re- 
ſpeCts to the aQts relating to bankrupts ; and on the 17th 


ſcription. Dav. 23. | 

A member of parliament is liable to a commiſſion of 
bankruptcy, and accordingly on the 23d of January 
1741, a joint commiſſion was taken out againſt John 
Caſwell and Fohn Mount of London, bankers and partners ; 


and Mr. Cafivell was then a member of parliament, and 


the parliament then ſitting ; and on the 21ſt of May 
1717, a commiſſion was taken out againſt Zohn Burridge 
of London, merchant, who was alſo a member of parlia- 
ment; and the author likewiſe ſets forth a reſoJution of 
the houſe of commons, bearing date the 16th of Navem- 
ber in the gth year of King George, 1722, whereby it is 
unanimouſly declared, that no co-partner in any trade or 
undertaking, was intitled to the privilege of that houle, 
in reſpe& of any matter relating to ſuch copartnerſhip. 
Dau. 6. SE: : 

The ſtatutes relating to bankrupts have been adjudged 
to extend to phyſicians, when they have been proved to 
have traded or merchandized, or to have bought and fold 
goods, effefts, and merchandizes, and accordingly on the 


29th of O#tober 1726, a commiſſion of bankruptcy was 
taken out againſt Do&or Fohn Lane, a phyſician in Bri/- , 


tol, and he was found a bankrupt, on his being proved a 
dealer in copper and lead. Dav. 9. | 


Private gentlemen may be bankrupts tho? never bred 


order to make better intereſt thereof, notwithſtanding they 
have never aCted orappeared in the trade, or been known 
| to 
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of July 1742, her certificate was allowed under that de- 


up to trade, but have only inveſted their money in it, in 
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| to any perſons trading with the perſon to whom they ſo 


. - to be wares, goods or merchandtizes within the intent of. 


bankruptcy on account of their ſtock in the ſaid com- 


_ Hill. Rep. 308. 


_ at intereſt, and the pledges which he ſells are for the be- 


miſſion of bankruptcy was taken out againſt Robert High- 


Gazette, a dividend was made of his eſtate. 
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lent the money, or been perſonally concerned in the buy- 
ing and ſelling any goods whatſoever. See Dav. 9. 
| A gentleman of the bar, who had a colliery and dealt in 
coals at Durham, was held ſuch a trader as might, be a 
bankrupt. Stra. 514. | | 
Adventurers in the Faft-India or Guinea company, or 
in the royal fiſhing trade, are not liable to the ſtatutes of 


panies or trades. See the lat, 13 & 14 Car. 2. C. 24. 
ſeCt. 3. under the firſt diviſion of this title, 

But ifa trader put money into the Za/?-India company 
and abſcond, he is a trader within this aCt, becauſe ſuch 
goods being bought and ſold, were within the original 
ſtatutes touching bankrupts ; for they make no diſtinction 
between the manner of trade, whether in companies or 
out of them; and though this ſtatute hath excepted the 
nobility and gentry for the encouragement of theſe com- 
panies, yet trades are left out, 2 Keb. 487. Hugh. Ar. 
315, 316. See Goodw. 20. where it is ſaid to have been 
adjudged, that ſuch trading did bring a man witbia the 
{tatutes before this act. | 

Having Ea/t-India ſtocks, or the dealing in them, will 
not make a man liable to bankruptcy, nor do they ſeem 


the clauſe of the above ſtatute of Car. 2. Said by Lord 
Chancellor King, in the caſe of Colt v,: Netterwill, 2 


By ſeveral aQts of parliament relating to the bank of 
England, the Eaft-India company, the South-Sea com- 


. pany, the Royal- Exchange and London Inſurance compa-_ 


ni?s, no member of any of the ſaid companies ſhall be 1i- 
able to any of the ſtatutes made againſt bankrupts, on ac- 
count of their ſtock in the ſaid companies, 

By flat. 5 Geo. 2.c. 30. /6#. 40. No farmer, grafier, 
or driver of cattle, or any receiver general of taxes, ſhall 
be deemed a bankrupt. op 

But ſuch farmer, if he ſhall deal in wool, hops, or 
the like, ſhall be deemed a bankrupt ; otherwile any 
perſon by taking a farm might avoid the ſtatutes. 
Stran. G13. | ELD. | 

A pawn-broker, merely as ſuch, is not liable to the 
ſtatutes relating to bankrupts, becauſe he does not buy 
nor ſell for himſelf, and is only a common lender of money 


nefit of the borrower: And on the 18th of September 1742 
a commiſſion of bankruptcy was taken out againſt Richard 
Read, a pawn-broker ; and the commiſſioners, in regard 
it did not at firſt appear to them that he was a trader, 
abſolutely refuſed to find him a bankrupt as a broker ; but 
it afterwards being proved that he was a trader as well as 
a pawn-broker, the conmiſhoners thought proper to find 
him a bankrupt as a pawn-broker, cealer and chapman. 
And on or about the 17th day of December, 1737, a com- 


more, of Brick-Lane, in the pariſh of Whitechapel, in the 
county of Middleſex, pawn-broker and chapman ; and he 
petitioned to have ſuch commiſſion ſuperſeded, inſiſting 
upon it in his petition, that, as a pawn-broker, he was 
not liable to the ſtatutes relating to bankrupts ; but after- 
wards it was agreed between all parties, that the com- 
miſſion ſhould go on, and he ſubmitted to the ſame ; 
and on the firlt day of April 1738, as appears by the 
Several com- 
miſkons have been ſince tak?n out againſt pawn-brokers 
by the deſcription of pawn-brokers and chapmen. Dav, 2.5, 

A common working taylor, who only makes clothes, 
13 not, as has been held, liable to be a bankrupt ; becauſe 
he only works as a ſervant for hire : But as their buſineſs 
is now greatly altered, and a good part of their trade 
conſiſts in buying and ſelling, ſo they are liable to the 
ſtatutes ; and ſeveral commiſſions have been _ taken 


out againſt them by the deſcription of taylors and chapmen. 
Dav. 25. , 

A ſpecial verdi& was found, that one Richard Baxter 
rented a farm, for which he paid three hundred pounds 
a year, and that he planted potatoes on part of the lands 
which he farmed, and bought great quantities thereof to 
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divers perſons in potatoes at ſeveral time 
had employed warehouſes where he hed pur plate and 
and ſerved ſeveral markets therewith ; and a 
great quantities thereof for profit and for his lik \ fol 
On this ſpecial verdiC& two points were _ % 
If the jury had found enough to make Barter les 
within any of the ſtatutes made againſt bak; 5 Oy 
whether a farmer who ſells potatoes, thouoh __ and 
veral other large quantities thereof, and vets 4: "98 le- 
thereby, is within any of the ſaid afts, It was h li 
gued, as to the firſt point, that the jury had founq wo 
to make him a trader within the-itatutes of banks, 
for, though farmers or innkeepers, meerly as ſuch [Upte 
within thoſe ſtatutes, yet as traders they are : 
the jury have found not only that Baxter ws 
but likewite a trader in potatoes, which he bo 
wks man hath ſeveial trades, and one j 
another not within the ſtatutes, he ſhall . 
adjudged a trader, ſo as to make him a ke ing * 
ſo ſhall a lawyer dealing in coals and the dealings 2 
commodity more than another does not alter Foy = 
tor ne perſon, except the trader himſelf, can tel] "Yar, 
commodity he moſtly deals ; wherefore that trading > T 
is the moſt viſible means of livelyhood is to be —_ 7 
And in this caſe it is apparent that by dealing in : an ' 
Baxter got credit, and probably of ſeveral inf gn ha 
did not know he rented a farm ; but if he did not : 
oo are ſufficient words in this verdi&t to make Ayn 
trader, it being found that he (old ſeveral * Ke 
of potatoes. : "al great quamte 
The argument on the ſecond point was this ; That in - 
England there are many hop-merchants who have hoy. 
yards of their own, but ſtil] ſhall be accounted traders b 
as to ſubject them to the ſtatutes of bankrupts; and thi 
trade of dealing in potatoes, though Baxter was a farmer 
may be compared to the caſe where the plaintiff belle 
for tythes of faggot-wood, and the defendant ſuggeſted 
for a prohibition, thatno tythes ought to be paid for oak 
faggots. The plaintiff, in his prayer for a conſultation 
may ſhew that the defendant had ſo ſorted the fageots, 
that it was impoſſible for him to take the tythes of one 
without the other. | | 
| It was anſwered by the other ſide, that this caſe, 
found by the verdict, is not within the intention of any 
of the ſtatutes againſt bankrupts, becauſe it is found that 
Baxter got his livelyhood by buying and ſelling of potz 
toes : here if he bought ſome and had ſome of the growth 
of the lands which he rented, he is not a trader within 
any of the ſaid ſtatutes ; for a farmer that bought and fold 
cattle was held no trader, ſo as to make him a bank- 
rupt ; nor an innkeeper, who lays in malt and corn ; nei- 
ther ſhall a farmer who deals in turnips be accounted a 
trader, £ | | 
The court being here divided, no judgment was given; 
but two of the judges ſeemed to be of opinion, that where 
a man bought great quantities of wool, or hops, though 
he hath a farm and ſheep of his own, and ſeveral hop- 
gardens, he ſhall be deemed a trader in thoſe commode 
ties z and ſo ſhall an innkeeper, if he turn cornchandler, 
It is true, the jury have not found that Baxter got the 
chief part of his livelyhood by buying and ſe}ling potatoes; 
but it is not the. quantity which 1s material, if it bein pro- 
portion to other goods that he buys and ſells ; for 1f 3 
perſon bas an orchard, and buys ſeveral quantities cf 
fruit of other people, though not ſo many as he hath in 
his own orchard, yet this ſhall make him a trader, and 
conſequently ſubje& him to the ſtatutes of bankrupts. 
The other two juſtices were of a contrary opinion, 12: 
that there was not enough found by the verdict to make 
Baxter a bankrupt, A farmer is no trader within any 
of the acts before mentioned, as a farmer, and not with- 
ſtanding he was of another trade, if that is not the prit- 
cipal means of his livelyhood, he is not a trader within 
thoſe ſtatutes. It is indeed true, where buying and ſelling 
in any trade is the chief means of a man's livelyhood, 
then he is a trader within the acts of bankruptcy 3 but 
that is matter to! be given in evidence, and found by the 
jury, which was not done in this caſe ; therefore they 


» are ng} 
And here 
a farmer, 
ught and fold, 
S Within, bur 


plant there, and that, for ſeveral years paſt, he dealt with | 


held that it was an inſufficieat verdict, becauſe the Jl 
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WOD'Y at Baxter, by buying and ſelling potatoes, | 
bs wot fin rm: of his livalyhood, or that it Gi exceed 
be _ ing trade z for all that the ſtatute requires, is that 
7 ling ſhould be the chief matter to make him a bank- 
era , | | 
rop :\does thus differing in their opinions in this 
| (ddr for the plaintiff afterwards moved for 
caſe, wenire facias, or that the court would give leave 
: — this ſpecial verdict on the affidavit of one of the 
hor A at the trial ; that Baxter bought potatoes ſeveral 
me to the value of five hundred pounds per annum, 
1 thereupon arule was made for the other {ide to ſhew 
- {e why the verdict ſhould not be amended ; and they 
= hewing cauſe ſufficient, though it was inſiſted to be 
phout precedent to amend the verdict, which is a record, 
w ſach an affidavit for being the ſame which was given 
| {evidence before, the jury did not believe it; yet the 
art was of opinion, that a ſpecial verdict might be 
io nded by notes taken by the clerk at the trial, or on 
par Fr the certainty of what was there given in evidence ; 
my the ſame was adjudged accordingly on payment of 
coſts, Aded. Ca. in Law & Eq. 46, 47+ Trin, 7 Geo, 1. 
If one covenants with the King to vidual the fleet at a 
certain rate, and thereupon buys up a great quantity of 
proviſion, &c.tho' with the ſurplus he victuals merchants, 
et being originally deſigned for the uſe of the navy, it 
will not make him a trader wichin the act ; it is one act 
or contra&t only, and not a continued trading, 1 ent. 
keeper, as ſuch, can be no bankrupt, for though 
he buys proviſions to be ſpent in his houſe, yet he does nut 
properly ſell them, but utter them at ſuch rates which 
he thinks reaſonable ; and the attendance of his ſervants, 
furniture of his houſe, &c, are to be conſidered ; and 
the ſtatutes only mention merchants that uſed to buy and 
fell in groſs or by retail, and ſuch as get their living by 
buying and ſelling ; fo that their principal ſubſiſtence 1s 
by buying and ſelling : Now the contracts with innkeepers 
we not for any commodities in ſpecie, but they are con- 
trafts for houſe-room, trouble, attendance, lodging and 
neceſſaries, and therefore cannot come within the deſign 
of ſuch words, ſince there is no trade carried on by buying 
and bartring commodities ; and though in this caſe a jury 


ſhould find that the innkeeper got his living by buying | 


and ſelling, it would not bring him within the ſtatute for 
the reaſons aforeſaid. Cro. Car. 549. 1 Tones 437. 
Criſþ and Pratt, March 35.8. C. 3 Lev. 309. S.P. 
Adjudged between Newton and Trigg, 3 Mod, 327. 1 
Show, 268, 1 Salk, 109, 110. Skin. 291. Comb. 181. 
| omen theſe determinations, it appears by the 

ndon Gazette, that many commiſſions of bankruptcy have 
'been taken out againſt innkeepers, by the deſcription of 
Innkeepers and chapmen, and ſuch commiſſions have been 


proceeded upon, and the bankrupts were allowed thetr certi- | 


ficates, Dav.] 

The buying part of a ſhip makes no trading, becauſe 
tis buying and ſelling within the ſtatute ; but the buying 
part in the ſhip, and the party's employing it in carrying 
and re-carrying goods for himſelf, is an evidence of trade, 


decauſe the exportation and importation of goods is the 


buſineſs of a merchant ; but if a man buys a part of a ſhip 
which he lets to freight, this is no evidence of trade, for 
there is no exportation or importation ; but if a man re- 
pals a ſhip, which is uſual, on the credit of the bottom, 


and afterwards takes a ſhare in it for his debt, and em-_ 
ploys the ſhip in exportation, it has been held by ſome, _ 


that ſince in this he is compulſory, having no other way 


to obtain his debt, that it ſhall not be taken as an evi- | 


ence of trading, becauſe this is only accidental, and not 
the way the party hath put himſelf in to get his livelyhood. 
1 vid, 411, 1 Vent. 29. 2 Show. 268. 2 Keb. 487, 
man's buying and ſelling brings him not within the 
Autes, for they intend ſuch as gain the greateſt part of 


mir living thereby ; and therefore where a farmer bought 


and Iold cattle, it was adjudged that he was not a bank- 
Tupt, for a far 


only ſells the p 
© duy in commodities, and ſells them again, this is 


only —— March 35. Cro. Fac. 549. 


mer is not within the ſtatutes, becauſe he | 
rofits originally raiſed from the ground, and | 
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. If a man contraQts a debt, while he is a trader, and aftex 
leaves off, and lives upon his eſtate in the country, and 
afterward abſconds for this debt; he is a bankrupt, becauſe 
he lived by his trade when the debt was contraRted ; but 
it a merchant leaves off his trade, and after contraRs debts, 
and ſells off the ſurpluſage of his goods, but hath neither 
factor, correſpondent, nor packer, he is no bankrupt. 
Palm. 325. 1 Vent. 5. 3 Leo. 11, 1 Sid, Atl. 
[f a trader gives over his trade, and then contraQs debts 
and tken goes into trade again upon a new ſtock, it ſeems 
upon the petition of ſuch intermediate creditors he cannot 


be made a bankrupt, becauſe ſuch creditors did not truſt 
bim upon the credit of his trade. x $14, 411. 2 Show. 
268. I Vent, & ; 


The a&ts of bankruptcy, done by a perſon to make 


him a bankrupt, appear from the ſeveral ſtatutes inthe 
firſt diviſion of this title, to be as follow. 


1. To depart the realin, 
2, To begin to keep his houſe, or otherwiſe to abſent 
himſelf, | 

3. To take ſanctuary, | 

4. To ſuffer himſelf willingly to be arreſted for any 
debt, or other thing, not grown due, for money delive- 


red, wares fold, or any other juſt or lawful cauſe, or 
good conſideration or purpoſe. | 


Gg. To fuffer himſelf to be outlawed, 
6. To yield himſelf to priſon, 


7, To depart from his dwelling houſe, to the intent or 
purpoſe to defraud or hinder a juſt creditor or creditors of 
his or their juſt debt or duty. Stat. 13 Eliz.c. 7, t 
Jac. 1,18. ſet. 

8. Willingly or fraudulently to procure himſelf to be 
arreſted, or his goods, money, or chattels, to be attached 
or ſequeſtered, 


9. To make any fraudulent grant or conveyance of his 


whereby his creditors ſhall and may be defeated or de- 
layed for the recovery of their juſt debts. 1 Zac. Is 
Cc 15. ſef?. 2. et | 

Io. Being arreſted for debt, to lie in priſon two 
months, after his arreſt, upon that or any other arreſt, 
' or detention for debt, _ | 

11. Toobtain privilege other than that of parliament. 

12. Being arreſted for 100/, or more, to eſcape out of 
prilon. | | | 

13. To prefer to any court any petition or bill againſt 
any of the creditors, thereby endeayouring to inforce 
them to accept leſs than their juſt debts, or to procure 
time, or longer days of payment, than was given at the 


ſett. 2. 


tioning creditor his debt, Stat. 5 Geo. 2. c. 30. ſet?. 24. 
I. To depart the realm.) A merchant departs the realm 


reſts, defers his return; this doth zantamount to a de- 
parting of the realm. Stone 123. | 
If a merchant depart the realm with the conſent of his 


creditors, he does not thereby commit an act of bank- 
ruptcy. Dav. 30. 


one, who for fear of arreſt departs the realm, he is no 


bankrupt. So, if a perſon departs the realm for fear of 
an attachment in Chancery, Stone 123. Good, 22. 


2. To begin to keep houſe, or otherwiſe to abſent himſelf.] 
If a man keeps his houſe for a long time, this does not 
immediately make him a bankrupt; but if he conceals 
himſelf within his houſe but for a day or an hour to delay 
or defraud his creditors, he is a bankrupt. Palm. 325. 

If there be a proceſs out againſt a merchant, who 


| thereupon keeps houſe to ſave himſelf from an arreſt, and 


after goes out to market and other places, but hearing 
of a new proceſs keeps houſe again, and after goes at 
large ; per cur”, he is no bankrupt, beczuſe he keeping 
in his houſe is an a& of bankruptcy, for which a com- 
miſſion might have been taken out at that time, yet by 
his going abroad it is afterwards purged ; for though the 
ſtatute makes the keeping of houle an act of bankruptcy, 


yet 


lands, tenements, goods or chattels, to the intent, or 


time of their original contracts. Stat, 21 Fs I £5 Igs - 


14+. For a bankrupt to pay, ſatisfy, or ſecure the peti-. 


to merchandize, and becomes indebted, and to avoid ar- 


A capias de excommunicato capiendo is awarded againſt 
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yet it muſt be underſtood of a keeping in order to conceal 


himſelf. Cro. E. 13. Godb, 25. 1 Lev. 13. 1 Sid. 
177+ | | 

If a man commits a plain act of bankruptcy, as keep- 
ing houſe, &c. though he after goes abroad, and is a 
great defer, yet that will not purge the firſt at of bank- 
ruptcy ; but if that a&t was not plain but doubtful, then 
gving abroad and trading will be an evidence to explain 
the intent of the firſt aCt, for if it was not done to defraud 
creditors, and keep out of the way, it will not be within 


| the ſtatutes, Salk, 110. Lev. 13, 14, 17- 


If a trader abſents himſclf for fear of being arreſted by 
a writ de excommunicato cafiends, or if a decree in Chan- 
cery be made againſt nim to execute a conveyance, and 
he keeps in, or withdraws himſelf, for fear of being at- 
tached for not performing the decree, ſuch withdrawing 
doth not make him a bankrupt; contra, if the ſubſtance 
of the decree had been for pzy ment of money, becauſe in 
ſuch caſe his withdrawing had been to defraud or delay 
the payment of his debt. Bling, 92. Goodw. 22, 

Keeping houſe for fear of an attachment in Chancery, 
is no act of bankruptcy. Szone 123» 

An apothecary is made a churchwarden, and being in- 
debted, keeps in the church; this is a keeping of his 
houſe. Stone 124+ | + 

If the ſteward, or the lieutenant of the tower of Lon-. 
don, be a merchant, and indebted, and keep the tower ; 
he is a bankrupt. Stone 124. 

It a man denies himſelf to a creditor wilfully, know- 
ing he comes for money, and with an intent to defraud 
and delay him of his debt, ſach denials are taken to be 
aCts of bankruptcy ; and ſeveral perſons have been found 


 bankrupts on ſuch accounts. 


But tuppcſing a merchant or trader in good circum- 
Nances, engaged in buſineſs of the utmolt importance 
with reſpect to his own affairs, and not knowing a credi- 
tor would come for his money, ſhould generally ſay to his 
ſervants, whoever comes to enquire for me to-day, tel] 


them I am not at home, but keeps his warehouſe or ſhop 


open ; and the next day, or a day or two afterwards, 


| goes abroad, and to the Exchange, and meeting his cre- 


ditor pays him the money. The queſtion is, whether 
this is ſuch a denial to delay or defraud his creditor, as 
would induce a jury to find a perſon bankrupt on that ac- 
count, becauſe he may ſue him at any time for his debt ; 
and his going abroad, and publickly dealing, ſeems, ac- 
cording to the Ld, Ch. J. Ht's opinion in the before- 
mentioned caſe of Hopkins and Ellis, (Salk. 110.) to be a 


_ Purgation of the act of bankruptcy ; and his words are 


theſe (:f the at&t was not plain but doubtful) ; then going 
abroad and dealing will be an evidence to explain the 1n- 


tent of the firſt act ; for if it was not done to defraud his 


creditors, and keep out of the way, it will not be an 
att of bankruptcy. | 

And in a petition which came on before the Jate Lord, 
Chancellor Hardwicke, on the 6th of Augu/? 1743, it 
was ſaid, that the being denied to a creditor was only an 
evidence of an aC& of bankruptcy ; but that the abſcond- 
ing was the material part of it. Dav, 92, c 

If a man abſents himſelf for felony, it is not an act of 
bankruptcy, it not being to defraud the creditor of his juſt 
debt or duty due to him. Dav. 91. : | 

Burt if a perſon who 1s a felon, will alſo commit an 
act of bankruptcy, by attempting to conceal or imbezil 
his goods and effets, be may be a bankrupt as well as a 
felon : and tho' he don't appear, or ſubmit to be examined, 

et the commiſſioners will proceed in the commiſſion, 


| and divide ſuch eſtates and effefts as they can come at. 


Dav. 91. | | 
Action againſt the defendant for a falſe return to two 


fieri facias's ; and on evidence the caſe appeared to be 
thus, viz. the plaintiff ſent into Eſſex a writ on meſne 
proceſs, and a fieri facias againit one I/ard, and both 
writs were delivered to the ſhert, and Hard was arreſted 
by virtue of the writ, about two hours before the ſheriff 
took his goods in execution by means of the fiers factas ; 


| ſoon after that arreſt, and before his goods were in exe- 


cution, he was carried to Colchefter to the officer's houſe, 
and Celired the officers that they would not let any one 


— 


| be done with intent to defraud his creditors, the chief 


himſelf, as to make himſelf a bankrupt, by which the 


| to his creditors, viz. withia the verge of che court, 0, 


= * -.20 


know that he was there ; and on bein to | | 
which was Sunday, that Finch, one of his ay o, ext day, 
after him, he prayed, for God's ſake don't let him” "_ 
that I am at your houſe ; and upon £#inch's Fee know 
next day to inquire after him, he then defireg of 1s = 
ficers, that Finch might not be permitted to wg 
In about a week after the ſecond fieri facias was Ns _ 
on his goods ; but the ſheriff, ſuppoſing that he "On; 
a bankrupt from his firſt arreſt, on the meſne prac "a 
livered the effects to the aſſignees of the Pike: 0 
bankruptcy taken out againſt Yard, and returned L 
bona to both the writs of fieri ſacias. _ 
Upon hearing the evidence, the chief 
the act of King Fames 1. cap. 1 5. ſeft. 2. wich deicrib 
a bankrupt, to be read, and then ſaid, that between * 
time of executing the two writs of fer; facias he hat 
been guilty of an aCt of bankruptcy, for that he ba 
withdrawn himſelf from the place of his habi:ation, and 
nad ablented; but ſerjeant Darnell ſaying, that that muſt 


Juſtice ordered 


juſtice told him, his very abſenting himſelf was ſac; 
evidence of the fraud leliined, Then ſerjeant Fro 
it muſt be a voluntary abſenting of himſelf, and not by 
means of an arreſt ; and the chief juſtice ſaid, fo it Fc 
here, for that it appeared on evidence, as indeed it dig 
that on the-Monday after the arreſt, he was diſcharged out 
of cuſtody on the writ of meſne proceſs, and from that 
time he ſecretly withdrew. | 
Therefore the chief juſtice told the jury, that as here 
appeared not to be any act of bankruptcy committed by 
Wardtill after the time of the firſt execution, upon that 
return they muſt find for the plaintiff; and that fincz he 
had between the time of the two executions 1o behaved 


intereſts in his goods was veſted in the aflignees, they 
ought on the laſt return to find for the defendant, which 
they did accordingly, | | 

N. B. The officers who took the goods in execution 
were called as witneſſes for the defendant ; and the coun- 
ſel for the plaintiff objected to their .being ſworn, be- 
cauſe they generally gave ſecurity to 'the ſheriff, Here 
the chief juſtice ſaid, that did not yet appear; aſked them : 
upon which the officers owned they had given ſecurity, 
but that they had delivered the goods over to the aflignees 
by order of the under ſheriff, and they had a warrant - 
from the under ſheriff, which they called a ſuperſedeas, 
for their ſo doing ; and upon its being produced and read, 
their teſtimony was allowed, for that it appeared to be a 
full indemnity to them from the ſheriff for what they 
had done. Gen. Sy/. Law B. cites MS. Rep. Philips and 
Peck againſt Eſſex Sheriff. 


3. To take ſanftuary.) As to taking of ſanctuary, in 
former times it was uſual for perſons to fly to a monaſtery, 
or ſome other religious houſe, for ſecurity, but ſuch houſes 
are ſince aboliſhed ;z and the conſtruction which 1s now to 
be put on the word ſan&uary is, where a perſon takes IC- 
fuge in any place where the law cannot be fo readily exe- 
cuted upon him, and to delay the payment of his debts 


before the a& of parliament deſtroyed the mint, n that 
place, or in. any other particular place of refuge; a 
whenever a perſon abſconds, or retires to ſuch places 
without the conſent of his creditors, it is deemed an at 
of bankruptcy, Stone124+ Billingh.93. Dav. 90, 91: 

If a merchant abſconds, and liſts himſelf a dragoonet 
in the King's ſervice, or buys a captain's place, this 150 
proteCion ; but if a trader be preſled into the ſervice, it 
ſeems otherwiſe. Good. 22, 23+ 


* To ſuffer himſelf willingly to be arrefted for any debt, 
or HE Fe not x ſhe Prog for money delruered, 9 44 
fold, or any other jufl or lawful cauſe, or good Ga ws - 
or purpoſe. ] Where the party procures himſelf to buf 
reſted upon a ſham debt, that 1s immediately wo: Ty 
bankruptcy within the above clauſe. 7 Vin, Aor. 
Goad. 2.3. ; | | = 

' T1 ſuffer himſelf to be outlawed.) As to the outlawrys 
if , OY 4 A ant A find a man to be outlawed, it = 


2 4 
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oved to be done in fraudem creditorum, or to defraud 


; 4 X Keb. 1: 2 Sid, 69, I1 Y 176, £ ; ws 
his om be ſo unfortunate as —_ outlawed, and 
: ings thing at all of the matter, and may afterwards 

no 
come and Pp 
j is not 2 ? 
in the Caſe © 


& of bankruptcy ; and this was determined 
f Radford v. Bildworth, &c. above. 


If an outlawry be reverſed for want of proclamations, | 


11 done in the Mean time by the commiſſioners is void 


hut if it WETE reverſed for error, contrary. Stone 124. 
J ; | | 


Grd. 23» 


ntl yielding, and not when a man is impriſoned 
yo on-payment of a fine, or for any refractory carriage; 
Nor the act which cauſeth the impriſonment be 
Dy; yet the impriſonment itſelf is involuntary, 
Billing). 95* WS. 


1, To depart from his dwelling-houſe, to the intent or 
wpeſ to defraud or hinder a Juſt creator or creditors of 
ic. or their juſt debt or duty.) I his departure, or removal 
0m his dwelliog-houſe, muſt, as is above obſerved, be 
oved to be done with an intention to defraud his cre- 
ltr ; for *tis not the bare departure of a man from his 
zwelling-houſe that can make him a bankrupt, unleſs it 
he done with that intent. Dav. 96.5 I 

For ſuppoſing a perſon in an indifferent ſtate of health, 
ſhould go to Bath, Bri/tel, Scarborough, or to any other 
part of England, ior a conſiderable time, and ſtay there 
Cyeral months for the recovery of his health : Or if a 


trader in London, or elſewhere, ſhould go a long country | 


journey, which is every day done in moſt trading towns 
in England, to carry on his trade and correſpondence ; 
{ach departure, if he is viſible, and within the reach of 
the laws of his country, and he leaves word with his fa- 
mily where he is gone, or may be ſent to, has not been 
deemed an act of bankruptcy ; and the meaning of the 
departure from a perſon's houſe, in order to make 1t an 
xt of bankruptcy, muſt be attended with an ill intention, 
ind it muſt be proved to be done with a deſign to hide 
timſelf in ſome ſecret place in his own country, where it 
may be difficult to find him out, and where his creditors 
cannot reſort to, or have a communication with him, or 
know where to ſue him for the recovery of their debts, 
if there ſhould be occaſion. > Dav. 96, 97. 


On the 28th of November, Hall rode out of town, and | 


returned in the evening, before which a bailiff had been 
at his ſhop to arreſt him : The next morning he ſent for 
the bailif, and told him he went in order to get the 
term of the plaintiff; and now the return of the writ was 
out, if they would take out a new. writ, he would give 
bail, which was done accordingly ; and this was held to 
be an a& of bankruptcy within this clauſe, in the caſe of 
Maylin v. Erloe, Stra. 809. | 


_ 2, Willingly or fraudulently to procure himſelf to be ar- 
reſted, or his goods, money, or chattels ta be attached or ſe- 
queſlered.] B, was arreſted for 28 7. and though he had 
money ſufficient to pay the debt, yet choſe rather to go 
to priſon, in order, as he declared, to force his creditors 
to come to a compoſition ; and per Lord Chancellor, This 
sanaCt of bankruptcy within this clauſe ; though without 
uch intent, yielding himſelf to priſon was not an aCt of 
bankruptcy, unleſs he lay there two months. 7 Fin. Abr. 
br, 62. pl. I'S X ; ; 

As to his cauſing his goods, money, or chattels to be 
attached or ſequeitered, that may be done by ſuffering 
Judgment to go againſt him wilfully by default, for want 
of pleading, or by permitting his effe&s by contrivance to 
be ſequeſtered or ſeized, or by letting a perſon attach his 
8%0ds where no juſt debt is due to him, or by confefſing 
a fraudulent or voluntary judgment for a ſum of money 


not actually due, or for a much larger ſum than is due, |} 


nn order to cover his effes, and permitting execution to 
taken out for ſuch larger ſum ; the doing all theſe 
things are fraudulent, and adts of bankruptey. Dav. 97. 
tif a 'perſon is minded, before he becomes bank- 

_ Tut, to-give preference to one creditor before another, 


and conteſſes a judgment for a ſum that is aQtually and 


0b. 1, 


juſtly due, and execution is taken out on fuck 
| for ſuch fum, litt] 


rocure the outlawry to be reverſed ; and if ſo, | 


v 
* 4 
b , . i. 


judgment 
3 the con 
z an act of 


e more or leſs than is due 
tefling ſuch Judgment is not, as ho been held 
bankruptcy, Dav, 97. | 


Wo merchant hath an impropriate reftory, and the choit 
15 not repaired ; the tithes are ſequeſtered ; it is no ſeque- 


tration within'the ſtatute; for tho' this is his default in 


not repairing the church, yet it is not of his. immediate 


procuring, Stone 124, 125. Billingh. 94» Goed. 29. 
So in caſes of other attachments out of any, court, 


' Goodw., 29, 
6. To yield himſelf to priſon.] This is to he intended a | 


9. Making any fraudulent grant or conveyance of ht; 
lands, tenements, goods or chattels, to the intent, or whereby 


bis creditors ſhall and may be defeated or delayed for the 


recovery of their juſt debts. } If a man clandeſtinely carries 
or conveys away his caſh, bank-bills, goods or cfe&ts, or 
his ſhop-books, or books of account, or makes a fraudu- 
lent bill of ſale of his goods, with an intent to deceive 
his credifors of the benefit and property of ſuch goods, 
and to conceal his eſtate and efteC&ts, and his accounts and 


' dealings from them ; this is a traudulent conveyance of 


his goods and chattels, and is an a&t of bankruptcy. Dav. 


102, 


Alſo if a man makes a fraudulent leaſe of his eſtate: 
and reſerves much leſs rent than the real value, and repoſes 
a ſecret truſt and confidence in ſome perſon, in order to 
defraud his creditors ; this hath alſo been taken to be a . 


ruptcy. Dav., 102, _ | DES 
In trover and converſion a ſpecial verdi& was found, 
that a merchant had made a fraudulent deed to the de- 


tendant of the goods contained in the declaration, and 


that afterwards he went to the Exchange, and appeared 
publickly in trade, and then abſconded ; and afterwards 
a commithon being taken out, theſe goods were aſſigned 


' by the commiſſioners ; the executing of the deed does not 
. make him a bankrupt, becauſe the jury found that he was 
' afterwards abroad, and that then he abſconded, and that 


the commiſſioners pitched upon that aCt of bankruptcy to 
declare him a bankrupt ; and though they have found it a 
iraudulent deed, yet they did not find it in fraudem credi- 


forum, and it might be only a fraudulent deed in reſpect 


_ of fome ſubfequent valuable ſale, and therefore no title 
- was found for the plaintiff, Hutt. 42, 43. 


for debt.) Bullinghurſt makes a quere, whether an arreſt 
for a hne be a detention for debt within this clauſe, for 
he ſuppoſes the fine, after it is once impoſed, becomes a 
debt, but yet it may not be within the meaning of the 


who had intruſted the party offending, and not for a fine 
Judicially impoſed for ſome contempt. Bullingh. gs. 
Suppole (ſays he) a perſon be arreſted upon a bond be= 
fore the day of payment ; (for by the cuſtom of London 
a creditor may arreſt a debtor there before the day of pay= 
ment, to find ſureties, 8 Co. 126. a, city of Londor's 
caſe :) and is in priſon two months, he conceives this 


the obligation, and is a debt preſently upon ſealing and 


which he is arreſted muſt be an action of debt ; although 
the end of that arreſt is not to inforce the payment of the 
debt, but to find ſureties, in caſe the creditor fears the 
debtor to be too weak for his ingagement z and in caſe 
the debtor upon ſuch arreſt finds not ſureties, his body is 
to continue in priſon, as a pledge for the debt ; like law 
| he conceives in caſe of a ſingle bill, or a debt ariſing 
upon a contrat, for it is a debt preſently and before the 
| day of payment. Billing. 96. Sce Cro. Fac. 300. 
The above ſeems doubtful (ſays Mr. Serjeant Godin) 
for though it be debitum in preſenti, and ſo a releaſe of all 
debts ſhall extend to it ; yet it is not properly a debt 
| within the words or intent of the ſtatute, for that muft 
be ſuch a debt for which a cauſe of aQion is given ; and 
- there can be no cauſe of ation properly till the forfeiture, 
for the obligation is guided by the condition 3 and the 
cuſtom of London will not help it ; for the cuſtom is not 


4 G that 


fraudulent conveyance of his eſtate, and an aCt of bank-- 


10. Being arreſted for debt, to lie in priſon two months, 
after his arreſt, upon that or any other arreſt, or detention © 


x 
CLIT TOS mrmads rr MLT TT In agg >" 


ſtatutes, which were made for the relief of creditors only, 


caſe to be within the ſtatutes, for the debt ariſeth upon 


delivery of the deed; and he conceives the-aftion for 
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that he ſhall be arreſted for the payment of money, but 
to find better ſureties; and the ſtatutes only intends de- 
tention in priſon for a jult debt really due, But the ſer- 
jeant ſubmits his reaſon to the judicious reader, Good. 26, 

Lying in priſon makes a man a bankrupt from the firſt 
arreſt, that is from the time of the firſt arreſt upon which 
he lies in priſon, and not where he puts in ſufficient bail, 
for that might be infinitely prejudicial and miſchievous, 
and no man could ever ſafely pay or receive from a tradeſ- 
man. Salk. 109. adjudged in B. R- and affirmed in er- 
ror. Camev. Coleman, | 

The firſt reſolution is contradifted by this, where it was 
held by Holt, C. J. that if a defendant renders in diſcharge 
of his bail, and lies in priſon two months, he is a bank- 
rupt from the firſt arreſt, and from the render only ; but 
the commiſſion being taken out before the two months 
were expired, it was held ill taken out. Salk. 110. 
2 Show. 519. | | . 

: Yet, in order to make it a compleat aCt of bankruptcy, 
his lying in priſon two months without putting in ball 
ought to be proved, otherwiſe a third perſon, who may 
be an innocent man, may be affeCted thereby ; and the 
intention or defire of any man to be a bankrupt, or to be 
unjuſt, ought not to prejudice ſuch innocent perſon, un- 
leſs an eſſential fat, which creates an act of bankruptcy, 
is proved againſt the perſon ſo ihtending to be a bank- 
 rupt. Dav. 94 

The lying in priſon two lunar months, makes a man 
bankrupt from the firſt arreſt; and although the com- 
miffion was taken out before the two months were ex- 
pired, yet he appearing afterwards to be a bankrupt by 
relation to a time before the ſuing it out, it was held ſuf- 
ficient. Gen. Sy/t. Law B. 35. adjudged by Ld. Ch. J. 
Raym, at Guildhall in Mich. term 5 Geo. 2. 1732. 


11. To obtain privilege other than that of parliament. 
No merchant or trader whatſoever, within the deſcription 
of the ſtatutes againſt bankrupts, who ſhall put himſelf 
into the ſervice of an ambaflador, or public miniſter, 
ſhall have any privilege. Stat. 7 Ann, c. 12. ſed. 5. 


12. Being arreſled for 1001. or more, to eſcape out of 
Priſon.) This a& of bankruptcy ſeems to depend upon the 
ſame reaſon and law as the tenth does, viz. lying in pri- 
ſon for debt two months, where lying in priſon for a fine, 
Judicially impoſed, is not within that clauſe ; therefore 
it ſhould ſeem, if the priſon be broke open by rebels, or 
to be accidentally on fire, that eſcaping under theſe parti- 

cular circumſtances, would not make the party a bank- 

rupt ; for though his eſcape was voluntary, yet the occa- 
lion of it was not, as in the above caſe of lying in priſon 
| for a fine; and beſides, all as of bankruptcy muſt be 
done with an intent to defraud creditors. Gen, Sy/. 35. 


13: Preferring to any court any petition or bill againl any 
of his creditors, thereby endeavouring to enforce them to ac- 
cept leſs than their juſt debts; or to procure time, or longer 
days of payment, than was given at the time of their origi- 
nal contrafs.] As to this particular a&t of bankruptcy, 1 
do not know that any court of law or equity has a right 
to controul the will of the creditor, or to compel him to 
compound with his debtor againſt his conſent, it certainly 
being in the creditor's power to chuſe whether he will or 


will not remit any part of his debt to his debtor. Dav, 


110. 


14. For a bankrupt to pay, ſatisfy, or ſecure the peti- 
timing creditor his debt.) This act of bankruptcy depends 
upon a private agreement made between a bankrupt and a 
creditor, to prevail on him to take out a commiſſion, 1a 
conſideration of being paid his whole debt, or more than 
the reſt of his creditors. | 

The doing this is declared, ſhall be taken to be ſuch 
an a& of bankruptcy, that on good proof ſuch commil- 
ſion ſhall be ſuperſeded, and the lord chancellor, &c. 
may, on any creditor's petitioning, award a new com- 
miſhon. 0 

And ſuch perſon ſo taking or receiving ſuch goods, or 
ſatisfaction, ſhall loſe his whole debt, and the money 
received, and ſhall pay the ſame to ſuch perſons as the 
commiſſioners ſhall appoint, in truſt for the bankrupt's 


| Tuptcy againſt £, who petitioned to ſuperſede the con. 


| comes bankrupt, ſo as to affect bona fide purchaſers. cc 
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creditors in proportion, See the /ta 
. 1 [2 . t, G 
ſedi. 24. &c, in the firſt diviſion of this title 
If a trader, hearing that a writ of fir; faci 
ſued againſt him, to the intent to preſerve kjs ODS 
being levied in execution, clandeſtinely conveys þ Y 
em out 


e0, 
2, (l Þ, 


of his houſe, and conceals them privately * th 
amount to an at of bankruptcy. Ruled þ Er ho hok 
in the caſe of Cole v. Davis. Ld. Ray, o one 
If a banker or goldſmith, who has non. eonle 
ney, will refuſe payment, yet keeps his "Das wes 
as often as he is arreſted gives bail, he may þb tha = 
give preference of payment to his friends and BM 
has done he runs away, yet ſuch payment ſhall rr - 
againſt a commiſhon of bankruptcy. And this I 
tiſed in the caſe of Sheppard the banker, who ap 
reſted almoſt every hour in the day for ſeveral Free _4 
fore he went off, and yet gave bail as often and uotheg 
wen i _ went and rendered himſelf in Liſchar 
of his bail, J. 1 | 4 
Mos os y olt Ch. J. in the caſe of Hopkins v, Gr, 
A banker being called upon for money in his hang c 
not, or cannot pay it; Lord Chancellor King held, = 
this does not amount to an a& of bankruptcy, in the X 
of Packhenham v. Bland, Seleft Ca. in Clin, 2 chagy 
L. having two promiſſory notes, ligned by » en 
to £, or order four months after date: TL. when ah 7 
three months were to run, indorſed them to 1/, for A. 
then delivered, and 4. abſconced about one month a. 
ter; L. on M.'s going to him, procures himſelf to he 
denied ; and then 7. ſues out a commiſlion of bank- 


miſſion. Firſt obje&tion was, that Z, had committ 

of bankruptcy. Secondly, that 7. was not a —_—_ - 
ditor, Lord Chancellor : By the late ſtatute [7 Geo, 1 
c. 31.] a creditor by note, payable at a future day, may 
ſue out a commiſſion, as well as come in as a creditor 
but the debtor's denying himſelf to ſuch a creditor, is 
not an act of bankruptcy ; it muſt be a keepin; houſe 
in order to defeat or delay creditors of their debts, which 
could not be in the preſent caſe, becauſe AZ. had then no 
debt due to demand ; and fo the commiſſion ſuperſedec, - 
It was objeCted, that Z. was debtor to Md. immediately 
upon the goods delivered ; ſed non allocatur ; for by Loid 
Chancellor, it was part of the contra&t that 1, would 


ſtay for the money, till th becan | 
pA rn Y, till the notes became due, 7 Vin, 


3. Of the commiſſion of bankruptcy ; what creditors m 
obtain it, and how, and Fon 2g 7: Ys 


The granting a commiſſion of bankruptcy is not a 
matter diſcretionary, but de jure; for though the words 
of the a&t of parliament are, that the chancellor may 
grant, yet that may was in. effect muſt, and it was faid, 
that it had been ſo reſolved by all the judges. 1 Pn. 
I52. See /lat. 13 Eliz, under the firſt diviſion of this 
titie, 

But though the granting of the commiſſion be ex i, 
yet it muſt be at the requeſt of perſons inteceſte] ; tor it 
twenty ſwear that F, $. is a bankrupt, yet a commiſſion 
cannot be awarded without a petition for that purpor. 
1 Vern. 152. 2 Chan. Ca. 199. 

A commiſſion cannot iſſue fve years after the party be- 


flat. 21 Fac. 1. c 19. ſe. 14. under the firſt divifion of 
this title. | | 
' On a ſpecial verdi&t found, F. H. appeared to be 2 
bankrupt, and was committed two months in 16g1, and 
committed for another fa& in the year 1657 ; and the 
the term of years whereof he was poſleſſed was ſold to the 
defendant by the bankrupt; in the year 1660 the com 
miſfioners ſold the ſame to the plaintiff, It was move 
by Baldwin to ſtay judgment, becauſe this commiſſion 
ſhall relate to the firſt a& in the year 1651, which Wi 
the moſt notorious, being by impriſonment ; though, Þa 
the firſt at been by concealment or outlawry, he 2g'©* 
the party creditor need not take notice of it, by the 2 
Fac. cap. 19. which a& ſhall not be taken favourab 
againſt the purchaſer, but only againſt the bankrup! binge ; 
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ed the caſe of Grove, although after five years, yet 
and es of the bankrupt being after the laſt commiſhon 
of 't, was adjudged void, becauſe inſuch caſe it ſhall 
gra the laſt at, But the court held that the words 
re 


ve ſtatute Are Not after he ſhall firſt become a bank- 
oy for then the earlier being bankrupt, would after 
rups 5 


kve years be a perpetual ſuperſedeas to all tradeſmen ; and | 
y 


+ hath ſold lands, &c. and then five years paſs with- 
we , a of bankruptcy, no act ſhall afterwards hurt 
- "chaſer : though where the bankrupt continues in 
Son, any after-aCt is ſufficient to bind the term, 
Kebs 722+ See Lev. 13s 

No commiſſion of bankrupt ſhall abate by the death 
-f the bankrupt. SEC fat. 1 Fac. 1. c. 15. ſer. 19. 
\nder the firſt diviſion of this title, 

Nor ſhall any commiſſion of bankrupt abate by the 
J-ath of the King. Stat. 5 Geo. 2.c. 30, ſef?. 44. 

A commiſſion of bankruptcy iſſues againſt H. at ele- 
en of clock in the morning ; at three in the afternoon 
the commiſſioners declare him a bankrupt, and execute 
in aſſignment at ſix, and then have notice, that he died at 
ten 0' clock that day. 'This is a dealing within the above 
a4 of parliament, and the proceedings ſhall ftand, Lord 
Chancellor ſaid, he knew no particular aCt as diſtinct 
fom another which can be called a dealing, It has been 
{aid, that the declaring him a bankrupt was the act 
meant ; but the declaration of the commiſſioners being 
only diſcretionary, and for caution, and not at all bind- 
ing to any body, it is not probable that the act ſhould 
intend that only a dealing, which it has not any where 


given the commiſſioners power to do; whatever is done | 


in purſuance of the commiſſion 1s a dealing in it, if never 


ſo minute ; and the rather, for theſe being remedial laws, 


are to be beneficially conſtrued, in favour of the creditors; 
| cannot therefore put a narrow conſtraiged conftruftion 
upon the words dealt in, in order to overthrow this com- 
miſſion and all the juſt right of the crecitors claiming un- 
derit. Talb, Ca. 184. 

The debt of one petitioning creditor, or of more, being 
partners, muſt amount to 100 pounds, or upwards; the 
debt of two creditors, to 150 pounds ; and the debt of 
three or more creditors, to 200 pounds, See flat. 5 


Gere 2, 6 30. ſet. 23. under the firſt diviſion of this 
title, 


Tims and Allen having recovered judgment againſt one | 


Barnaby, he was ſurrendered by his bail, and then charged 
in execution, after which the plaintiffs in that ation pre- 
ferred their petition to the Lord Chancellor, as creditors, 
for a commiſſion of bankruptcy, which iſſued, but was 
ſuperſeded upon the bankrupr's petition ; the Chancellor 
being of opinion, that the body of the debtor being in exe- 


cution, it was a ſatisfaction of the debt in point of law, 


{> that they were not creditors who could petition. Str, 
b53- Read, Stat, Law 189. 
A bankrupt preferred a petition to ſuperſede the com- 
miſſion, on a ſuggeſtion, that the debts of the petitioning 
creditors did not amount to 2001. ſeveral of their debts 
being barred by the ſtatute of limitations. And the Lord 
Chancellor propoſed that this iſſue ſhould be tried at law, 
whether the petitioning creditors for 200/. were within the 
meaning of the a&; in which trial the bankrupt was to have 
the benefit of the ſtatute of limitations, in the ſame man- 
ner as upon a plea of non aſſump/it infra ſex annos ; but 
the counſel for the creditors being unwilling to have this 
ue tried, the Lord Chancellor ſuperſeded the commil- 
ln, becauſe the ſtatute would be eluded, if the creditors, 
 Whohad ſuffered it to run upon their demands, ſhould be 

allowed to take out a commiſſion. Moſely 37. 

A commiſſion of bankruptcy was ſuperſeded, becauſe 
granted upon the petition of an aſſignee of a bond ; who, 
gat he is an equitable, yet is no legal creditor. Str, 

Perſons having bonds, notes or other ſecurities for mo- 
MY, payable at a future day, may petition for a commiſ- 

on of bankrupt, Stat. 5 Geo. 2. c. 30. ſeft. 22. 

2 4, being a trader, becomes indebted to B. in 1001. 

and then he 

debteg to B. in tool. more, A. afterwards pays to B. 

100, without ſaying upon what account, Holt Ch, J. 
2 


quits his trade, and afterwards becomes in-- 


(<0 
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ſaid, that fince ſo much in quantity is paid to B, as was 
due to him from A. when A. was capable of being a 
bankrupt, it would be too rigorous to admit B, to ſue 
out a commiſſion of bankruptcy for the old debt of roo. 
But to this point he ſaid, he would not give an abſolute 
opinion, and none of the other judges contradicted it. 
Ld. Raym. 287, | 
| Tt was ſaid by Holt, and not denied by the court, that 
if a man contracts debts while he is a dealer, and after 
leaves off his trade, and then commits an a& of bank- 
ruptcy ; there none of his creditors, becoming fo fince the 
leaving off his trade, can ſue out a commiſſion of bank - 
ruptcy ; but if thoſe who were his creditors before his 
leaving off his trade ſue out ſuch a commiſlion, the other 
creditors may come in and join, 12 Md. 1 59. Lord 
Raym. 287, 

Indorſee of notes of one who afterwards become bank- 
rupt, purchaſed in at an under-vaJue, as at ten ſhillinos 
in the pound, petitioned afterwards for a commiſſion 
againſt the drawer, And Ld. Ch, J. Macclesfield held that 
he was plainly a creditor, juſt as if the drawees had paid 
the bankrupt an under-rate for them ; and his lordſhip 
he'd, that though they had been given without any conſi- 
deration, yet they are now his debts, and the legal right 
veſted in the indorſee ; but otherwiſe in caſe of a bond 
aſhgned ; for as much as ſuch aflignee, not being the legal 
creditor, could not have taken out ſuch a commiſſion ; 
and had the indorſement been made after the bankruptcy, 
it might be a queſtion, whether he would be intitled to 
a commiſſion, as not being ' a creditor for 1001. or ca- 
pable of taking out a commiſſion, at the time of the par- 
ty's becoming bankrupt, P. Will. Rep, 182. 

In trover, by the aſfignees, under a commiſſion againſt 
Albertus Barnaby, it appeared he was a bankrupt in Ja- 
nuary 1724, and the debt of the petitioning creditor was 
a note, dated in September 1725, and the chief juſtice 
was of opinion, it was a void commiſſion ; the acts 
of a man after an a& of bankruptcy being void ; ſo the 
plaintiffs were nonſuited. 2 Stra, 744. | 

'The defendant J/. being indebted to the plaintiff in 


1730, afterwards committed an aC&t of bankruptcy ; upon 


which the plaintiff, being the petitioning creditor, took 
out a commiſſion of bankruptcy .againſt the defendant, 


in order to over-reach, and make void as many of his 


conveyances and ſettlements, &c. as poſſible the credi- 
tors, on a bill filed, endeavoured to prove him a bankrupt 
as far backward as they could ; and did aftually prove to 
the ſatisfation of the court, that he committed an att of 
bankruptcy in the year 1726; then it became a queſtion, 
whether the commiſſion of bankruptcy, and all that was 


done under it, was not wrong, in regard that the debt of 


the petitioning creditor, on which it was grounded, was 
contracted ſubſequent in time to the firſt at of bank- 


| ruptcy ? After this matter had been argued, and time 
taken to conſider of it, the Lord Chancellor diſmiſſed 


the plaintiff's bill without prejudice z which decree was 
reverſed in the houſe of lords, by the opinion of all the 
judges. Talb. Ca. 243, 244+ 

But where A. had 1oo/. owing on ſimple contract, 
before an at of bankruptcy, and ene is afterwards ſe- 
cretly committed, and then a bond taken ; it ſhall not fo 
far extinguiſh the ſimple contra&t, as to deprive the cre- 


'ditor of petitioning for a commiſſion. 2 Stran. 1042. 


An'a&tion was brought by the plaintiff as aſhgnee of a 
commiſſion of bank:upts, and the plaintiff's counſel] were 
going to prove the bankruptcy, and the debt due by the 
defendant to the bankrupt; but Mr. P. the-defendant's 
counſel objefted to the: commiſſion itſelf, for that the 
bankrupt was bound to one Mrs. Nevil in a bond of 1007. 
Mrs. Nevil died, and made Mrs, B. her executrix, who 
afterwards married one Hammerton; and on the bank- 
rupt's failing, he alone petitioned, and ſued out the com- 
miſſion of bankruptcy ; whereas he inſiſted, that as this 
debt was due to the wife of Fammerton as executrix, ſhe 
claimed it in auter droit, and ought to have joined with 
her buſband in ſuing out the commiſſion. = | 

Mr. C. contra inſiſted, that the huſband alone might 
have demanded the debt, and having received it, might 
have converted it to his own uſe, or, if he pleaſed, 

might 
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might have releaſed it, and ſuch releaſe would well have | 


diſcharged the debt without his wife's joining in it ; and 
theretore he concluded he might properly petition without 
his wife, | | 
C. 7. The petition ought to have been by the huſband 
and wife, for the debt due to her in auter droit ; and 
though it is true, that the wife alone could not bring an 
ation for this debt without joining the huſband, yet'the 
huſband's joining is only for conformity ; and, on the 
other hand, the huſband could not have brought an aCtion 
withour joining his wite. Suppoſe the wife had died, the 
huſband would not by taking adminiſtration to her' have 
been intitled to this debt, but there muſt have been ad- 
miniſtration de bonis non of the firſt teſtator, If the huſ- 
band had not been the petitioning creditor, but had wanted 
to have proved his debt under the commiſſion, he and his 
wife muſt have claimed it before the commiſſioners, and 
therefore he held it clearly, that the commiſhon. was not 
| Properly ſued out, and thereupon the plaintiff was non- 
ſuited. Ger. Sy/. vol. 1. þ. 50. cites MS, Rep. 8 Geo. 2. 
1735. B. R. 7 Vin. Abr. 76. pl. 10. S. P. 
An order was made, that a lolicitor's bill ſhould be 
taxed by a maſter, and that all proceedings at law ſhould 
in the mean time be ſtayed, and whilit the bail was under 


taxation, the ſolicitor ſues out a commiliion of bankruptcy | 


againft his client ; and on a petition to ſuperſede the com- 
miſſion, this was adjudged to be no contempt, nor a ſuf- 
ficient cauſe to ſuperſede the commiſhon, becauſe the or-- 
der of reference extended only to bringing an aCtion, and 
to common and ordinary proceedings. A). 27. 
The charges of taking out a commiſhon of bankruptcy 
ſhall be paid by the affignees. See /iat. 5 Geo. 2. c. 30, 
_ fe. 25. under the firit diviſion of this title, | 

The mother of one Hicks employed the plaintiff, who 
was an attorney, to take out a commiſſion of bankruptcy 
x2ainſt her ſon, ſhe being a principal creditor td him z and 
this was done out of affetion to her ſon, in order to ſet 
him up a clear man in the world again ; but at the fame 
time that ſhe gave theſe inſtructions to the plaintiff, the 
told him he muſt not expect to be paid by her, but muſt 
be ſatisfied out of the effects of the bankrupt: the attorney 
according]y laid out ſeveral ſums of money in procuring 
this commiſfion, before aſlignees could be appointed ; and 
when they were nominated, and had agreed to take upon 
them this truſt, by ſetting their hand, as parties to the 
deed, he was at other charges too, upon which he now 
brought his ation againſt the defendants as aſlignees, to 
be ſatisfied for the whole which he had Jaid qut ; it ap- 
pearing now upon the face of the evidence as it ſtood at 
preſent, that the affignees had not received effects enough 


of the bankrupt in the whole, to anſwer ſo much as the | 


bill of the attorney, nor were likely to do fo; a doubt 
aroſe, whether the attorney ſhould come upon the aſfſignees 
| at all, or, at moſt, for any more than the attorney had 
laid out after they had accepted the aſſignment, for they 
could not be ſuppoſed to agree to any more than they 
themſelves were privy to; but the counſel obſerved, 
that as the cffeCts of the bankrupt are not likely to anſwer 
this demand, and as the taking out the commiſſion by the 
mother was not in an adverſary way to get in her debt, 
but out of friendſhip and afteCtion to her ſon, to the preju- 
dice perhaps of many of the creditors ; ſhe ought to be an- 


ſwerable to the attorney. The fa& appearing thus, the | 


chief juſtice ſaid, It was true indeed, the attorney ought to 
be ſatisfied firſt for procuring the commiſſion ; but yet he 
thought too, that it would be ſomewhat of a hard caſe, that 
the aſfignees ſhould be any farther liable than the effects 
amounted to; but then it coming out upon a farther ex- 
amination, that the effects were appraiſed to more than. 
the bill came to, though the aflignees have not got them 
into their actual poſſefliion ; the court ſaid, The plaintiff's 
demand was clearly good againſt them, becauſe they had 
a right to get them wherever they can find them. But 
yet there was another point, upon which the chief juſtice 
ſaid, he thought the plaintiff nwſt be nonſuited, becauſe 
the ſtatute 3 Fac. I. cap. 7. requires, that every attorney 
ſhall deliver a bill ſigned with his own hand before he 
commences a ſuit for fees; now in the preſent caſe it 
appeareth, that the warrant of-arreſt was made out before 


| and the ſeparate commiſſioners afſign the feparete effects and 
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a tender of a bill, for the plaintiff firſt ſhe 
dants the bill, and demanded the money, and 

fuſal, immediately arreſted them. Now the chives oy 
ſaid, he was of opinion the ſuit began by taking _ 
firſt proceſs, which muſt be intended to be before be 1 -_ 
rant made out, and therefore the tender after Pr vg 
and this opinion the chief juſtice was of, notwiths = 
two objections made by the counſel ; one, that rs 
out a commiſſton was not a ſuit within the ad; a 

other, that a court ought not to go out of the Rok re 
the commencement of the ſuit, and, upon the fa by 
the record, the ſuit appears to be of Michazhng; ter 1 4 
and the tender of the bill was the 17th of 09% = 
upon the whole of this matter, the parties Parner 
plaintiff ſhould have the whole bill paid him; withe 
colts. Barnard, K. B. 31s. by Te 
_ Bills of fees and diſburſements, demanded by any 

licitor, employed under a commiſſion of bankrupts 4 " 
be ſettled by a Maſter in Chancery, See ſtat, « GC, » 
f. 3O. feet. 40. Eran. 


Of joint or [eparate 1 A 
FR the ſepc Comment in reſpect of partners 


A joint commiſſion was taken out againſt two joins 
traders, bankrupts. The commiſſioners affign the real and 
perſonal eftate of them, or either of them ; afterwards the 
ſeparate creditors take out ſeparate commiſſrons cogainſt ther, 


eflate to other aſſignees. Upon petition by the ſeparate 
agnees for liberty to ſue at Jaw for the ſeparate eſtite 
Lord Ch. King thought the firſt aſſignment paſled as well 
the ſeparate as joint eſtate, and that the ſecond aſſignees 
could do nothing at law ; and ſo d:nied the petition but 
| would not hindgg their joining in a bill for an account In 
equity. 2 Hilliams's Rep. 500. Mich. 1728, 
| A petition came on betore the Lord Chancellor on the 
| behalfof D. There was a ſeparate commiſlion taken out 
| againſt one P, only ; and a petition by a creditor on the 
| partnerſhip eſtate. The order pronounced was, that the 
partnerſhip e/iate ſhauld be divided amongſt the partnerſhip 
creditors in the firſt place 3 and if there ſhould be ay 
ſurplus of this eſtate due to the bankrupt, that he ſurplus, 
together with his ſeparate eſtate, ſhould be divided amongſt 
his ſeparate creditors; that on the other hand, the ſeparate 
eftate ſhould in the firſt place be divided amongſt the ſetarate 
creditors ; and if there ſhould be any ſurplus from that, 
| that that ſurplus, together with the partnerſhip eflate, ſhrull 
be gr among the partnerſhip creditors. Barnard. Rep. 
in B., KR. 4JO- RE yy 
It A. and B. joint traders become bankrupts, and 
there are joint and ſeparate commiſſions taken out againſt 
them, and 4. and B. before the bankruptcy become 
Jointly and ſeverally bound to F. $8. — F. S. may chuſe under 
which commiſſion he will come, but ſhall not come under bith, 
3 Williams's Rep, 405. | | 
But it two joint traders owe a partnerſhip debt, and on! 
of the partners gives a bond as a collateral ſecurity for pay- 
ment of this debt ; here the joint debt may be ſued for by 
the partnerſhip creditor, who may likewiſe ſue the bond 
given by one of the traders, 3 Williams's Rep. 409. 


| 5. Of the appointment, qualification, fees, and duty of the 
commiſſioners ;, and of their power and authority over the 
bankrupt's eſtate. | | FE | | 


The commiſſioners of bankrupts are verbally appointed 
| by the Lord Chancellor, Lord Keeper, or commiſſioners | 
of the great ſeal. They take no oath of office, and are 
removable at pleaſure, Upon the death, ſurrender, Or 
removal of any of them, another by his Lordſhip's order 
is entered on the liſt by his ſecretary, Gen. Sy/t. B, vs 
1» . 37» : 

he commiſfion and power of the commiſſioners is-by 
force of the ſeveral as of parliament relating to bank- 
rupts, which ought to be purſued, or elſe they are {ubjeCt 
to the action of the party grieved, for he hath no other 
remedy. 4 In/t. 277, But if in their proceedings they 


commit ſome miſt ke, which appears to be only. an woe 


ri 
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e heir judgment, they ſhall not be liable to an aQtion, 
0 | 


Co 30: nmifioners are to take an oath before the pro- 


-d, | See ſat. 5 Geo. 2+ & 30. feat. 4.3. under the firl 
oifon of this title. 


' fhe commiſſioners are not to eat, &c, at bankrupt's | 


..-« EXPence, Or take more than 20s. each com- 
nn nh meeting. See //at, 5 Geo. 2. c. 30. 
7 x. under the firſt diviſion of this title, 
yy > 4 <tition to the Lord Chancellor in February 17 39, 
; the caſe of Edward Holiday a bankrupt, againſt ſeveral 
, he commiſſioners, for taking more than 20s, apiece 
E ach meeting, and likewiſe ordering great ſums of 
at ny to be charged for their eating and drinking, his 
ro dthip declared them uncapable, by virtue of the above 
it, to be any longer as cominiſſioners in the execution of 
he ſaid commiſſion, and that no further proceedings ought 
: he had thereupon and alſo that all further proceedings 
on the preſent commiſſion be abſolutely ſtayed; and that 
the petitioners be at liberty to apply to his Lordſhip by 
petition, tO have the commiſſion renewed, and directed 
to ſuch new commiſſioners to be named therein as he ſhall 
think fit, and for that purpoſe did order, that the ſolicitor 
for the petitioners, and the folicitor for the aſſignees, do. 
reſpe&ively leave with his ſecretary to the commiſhoners 
of bankruptcy, the names of five perſons whom they ſhall 
propoſe for his Lordſhip's conſideration, in order that 
proper perſons may be appointed commiſſioners in ſuch. 
renewed commiſſion; and did alſo further order, that the 
preſent aſſignees under the faid commiſſion, be removed 
f:om being aſlignees of the ſaid bankrupt's eſtate and 
effects; and that the ſaid bankrupt's creditors do proceed 
to a choice of new affignees in their room and for that 


purpoſe, after the ſaid commiſſion ſhall be renewed, an. 


advertiſement is to be publiſhed in the London Gazette, 
appointing a meeting of the creditors of the faid bank- 
rupt for choice of ſuch new aſlignees ; and after ſuch 
choice ſhall be made, his Lordſhip did order, that the 
ſurviving commiſſioners in the preſent commiſſion, or any 
three of them, and the ſaid aſfignees ſo hereby removed, 
do join with the major part of the commiſſioners to be 
named in the renewed commiſſion, in making an aſhgn- 
ment of the ſaid bankrupt's eſtate and effects to the new 
afſiznees ſo to be choſen; and did further order, that 


forthwith, after the execution of ſuch aflignment, the ſaid 


old afſignees do reſpeCtively deliver over to the new af- 
ſfignees all the effefts of the ſaid bankrupt, remaining in 
ſpecie, in the hands, cuſtody, or power of them, or any 
of them, upon oath; and alſo all bovks, papers, and wri- 
tings in their reſpeQive hands, cuſtody, or power, relating 
to the ſaid bankrupt's eſtate or effects, upon oath; and 
that the ſaid old aſſignees do deliver poſſeſſion of the ſai 
bankrupt's real eſtate to the new aflignees ;- and did fur- 
ther order, that the ſaid old aflignees petitioned againſt 
(naming them). do out of their own pockets pay to Mr. 
 Serry, ſolicitor for the petitioners in this matter, the coſt 
of the petitioners preſent application; and the coſts of 
renewing the ſaid commiſſion, to be taxed by Mr. Bor- 


roughs, one of the Maſters in Chancery, in caſe the par- 


ties ſhall differ about the ſame. 7 Yin. 77. pl. 3. 

be commiſſioners are to 2ppoint three meetings within 
42 days; but the Lord Chancellor may enlarge the time. 
dee fat. 5, Geo, 2. 30. ſet, 2, 3. under the firſt diviſion 
of this title, | 

When the commiſſioners are to ſign the bankrupt's 
certificate, ſee ſe4?. 10. of the laſt mentioned fatute. 

They are to order aflignees to pay petitioning creditors 
the charges of ſuing out the commiſſion, Sed. 25. of 
the ſame flatute, | | 

They are to give notice of their meeting in the Ga- 
zette, and to admit creditors to prove their debts. Se7. 
26, of the ſame flatute, 

he commiſſioners are to give notice in the Gazette of 
the removal of afſignees, and their appointment of others. 
Se, 31, of the ſame flatute. 

L hey are to give creditors certificates of having proved 
their debts. ſet. 19, They may iſſue their warrants to 
apprehend bankrupts not conforming. ſe#. 14. Or not 
mwg interrogatories, ſed?, 16, They may iſſue their 


0 * 
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warrant to apprehend bankrupt, not 
ing aſſignees in diſcovery of his eſtate. 

The commiſſioners have power ove 
freehold and copyhold, goods, debts, chattels, and ef« 
fects of the bankrupt, and may fell his land, Stat, 
13 Eliz. ce 5, fefti 9: || | | 
They have no eſtate, and have only power to ſell; 
and to paſs the eſtate, there muſt not only be a deed 
indented, but the ſame muſt be inrolled alſo, 


[ee, 36. | 
r the whole eſtate, 


2 Show, 
156, | 
They may break open houſes. Stat, 21 Jac. I. £19, 
fect. 8, 


But they cannot break open a houſe to ſearch for the 
bankrupt's goods, unleſs the bankrupt's goods be in the 
houſe of the bankrupt, 2 Show. 247. 

Commiſſioners of bankrupts iflued their warrant to 
ſeize goods of a bankrupt on bourd 12 ſhips in Topſham 
bay ; the goods were conligned to perſons in Zlland, who 
had not paid the bankrupt for them; the maſters refuſed 
to deliver the goods, notwithſtanding the warrant z and 
this occaſioned the commiſſioners themſelves to demand 
the goods in perſon, which were till refuſed : the court, 
on motion for an order upon the maſters for their con- 
tempt, ordered them to deliver the goods upon payment 
of the freight money, and they to be indemnified by the 
creditors againſt the bill-of lading, which was ſent to 
the conlignees. 2 Eq, Abr. 98. pl. 1. 

The commiſſioners ſhall affign bankrupt's eſtate to 
aſliznees choſen by the creditors. Stat. 5 Geo, 2. c. 30. 


fect. 26, And they may examine bankrupt. Se, 16. 
of the ſame flatute, 


A. was declared a bankrupt, and the commiſfioners 


being informed, that he was imbeziling and concealing 
his effects, and fraudulently conveying away and alienat- 
ing his eſtate, thought it neceſlary to heve him before 
them before the firſt day appointed in the Gazette for his 
examination; and accordingly, at the requeſt of the pe= 
titioning creditor, they ſummoned him perſonally to at- 
tend them, to be examined touching the ſaid complaint, 
and upon his refuſing to comply with the ſummons, they 
got a judge's warrant, and the bankrupt, by virtue 
thereof, was committed to Newgate; and upon his being 
brought before the commiſſioners purſuant to their war- 
rant, directed to the keeper of Newgate, and refuſing to 
be examined, they re-committed him to Newgate, there 
to remain without bail or mainprize, according to the 
intent of the ſtatutes in that caſe made and provided ; and 
upon the bankrupt's petition, the commiſſioners right of 


committing the bankrupt was (among other things) con- 


teſted ; but upon great debate of this matter, Lord Chan- 
cellor Hardwicke was clearly of opinion, that the com- 
mitment by the commiſhoners was legal ; and therefore 
his Lordſhip ordered, that ſuch part of A.'s petition as 
prayed to be diſcharged out of priſon, ſhould be diſmiſſed, 
2 Eq. Abr. 99. þl. 8. 

Commiſſioners may examine bankrupt's wife touching 
his eſtate, Stat. 21. Fac. 1. c. 19. ſet. 6, | 

But ſhe cannot-be examined againſt her huſband touch 
ing his bankruptcy, or whether he had committed any 


act of bankruptcy, or as to how and when he became a 


bankrupt; and if they commit her, and though the war- 
rant of commitment mentioned tobe, as well for refuſing 
to diſcover the goods, &c. of the bankrupt, as the time 
and manner of his bankruptcy, yet the commitment was 
held illegal, and the wife ordered to be diſcharged, 1 
Ilill. Rep. 610, 611. | 

A. was ſummoned before commiſſioners of bankrupts, 
and the queſtions demanded of him were: firſt, to give 
an account of all matters which he knew concerning the 
bankrupt's eſtate : ſecondly, when and in what manner 
did he aid and abet the bankrupt in carrying away his ef- 
feats, or imbeziling or concealing the ſame ;z to which he 
refuſed to anſwer; becauſe the firit was too general, and 
the ſecond tended toacculſe himſelf, and bring him within 
13 Eliz. cap. 7. which gave a penalty of double the value 
of the goods againſt him who conceals them, for which 
refuſal the commiſſioners committed him ; and their war- 
rant of commitment concluded, that he ſhould be committed 
until be conform to the authority of the commiſſioners, n . 
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ati habeas corpus, brought by 4. in K. B, the coutt in- 
clined, that a witneſs was not to pay univerſal obedience 
to all queſtions aſked him by the commiſſioners, nor was 
he to anſwer toany thing which tended to accuſe himſelf ; 
but for the concluſion of the warrant of commitment, 
they held clearly that he ſhould be diſcharged; for the act 
ayrige that he ſhall remain without bail, until he ſubmit 
a the commiſſioners to be examined, which being a particular 
authority, and in reſtraint of liberty, ought to be con- 
ftrued ſtrictly, and the very words of the ſtatute purſued. 
5 1d. 308. Salk, 348. Comb. 390. Ed. Raym. 99, 100. 
The defendant was committed to priſon by warrant af 
the commiſſioners of bankrupts, viz. ** Whereas we, Tc. | 
have found and adjudged, that 8, N. did become bank- | 
rupt, &c. And whereas we have cauſed the ſaid N. to be 
brought before us, to the end we might examine him 
touching the diſcloſure and diſcovering his eſtate and ef- 
fefts; and it appearing to us on ſuch his examination, 
| that the ſaid S, N. hathremitted and conveyed great ſums 
of money and effe&s unto parts beyond the ſeas, with 
intent to defraud his creditors; and the ſaid $, MN. upon 
his examination before us, &c. hath notorroufly prevaricated ; 
we do therefore will, require, and authorize you, &c. 
to take into your cuſtody the body of the ſaid $. N. and, 
him ſafely to convey to his Majelty's priſon of the Fleet, 
and there to deliver him to the warden of the ſaid priton, 
who is hereby authorized to receive the ſaid S, N. into his 
cultody, and him ſafely to keep without bail or main- 
prize, until he ſhall make a full and true diſcovery of his 
eltate and effects, &c. or he be otherwiſe delivered by due 
courſe of law.” | 
The defendant brought an habeas corpus, and the com- 
mitment and return te the writ being read, he moved 
to be diſcharged out of cuſtody, and took exceptions to 
the warrant ; and this authority given to the commil- 
fioners to commit to priſon being a ſpecial authority, and 
a limited juriſdiction created by the ſtatute x Fac. c. 15. 
fedt. 8. they ought, in every inſtance where they commit 


to priſon, to ſhew they. have aCted within their juriſdic- | 


tion, for this is not like a commitment founded upon a 
general authority ; the defendant has not refufed to be 
examined, nor does it appear he has prevarzicated touching 
his examination; the word prevaricate is a term-of a looſe 
and uncertain ſignification, and quite foreign to the ſta- 
tute; neither does it appear he has prevaricated about the 
matter of his examination touching his effects; and the 
prevarication has no reſpect to the eloyning of his goods. 
The ſtatute enacts, that upon a commitment he ſhall be 
detained till he has better conformed himſelf; but this 
commitment is on quite different terms ; v:z. till he has 
made a full diſcovery of his effects, &c. the commil- 
fioners ought to keep themſelves to the form preſcribed 
by the ſtatute, as it is reſolved in Yoxley's caſe, Salk. 351. 
who was committed by the Earl of Nottingham, till he 
ſhou!d be delivered by due courſe of law, for retuſing to 
be examined, and an{wer whether jeſuit, or not, accord- 
ing to 35 Eliz.c. 2. which impowers the juſtices to exa- 
mine and commit him, if he refuſe to anſwer ſuch que- 
ſtions. So Bracey's caſe above. 

Mr. Reeve ſaid, that according to his notes of that 


caſe, Bracey was committed till he conform or otherwiſe | 


be diſcharged by due courſe of law; which laſt words are 
omitted in the printed caſe. | | | 

Sir John Strange on the ſame fide: the commiſſioners 
have ſtated in the commitment, that by his examination 


they find he has concealed his effects ; but upon the ſtatute 


of the 1 Fac. they ought to have exhibited interrogatories 
in writing to the defendant, and examined him upon 
thoſe interrogatories; but no ſtep of that kind has been 
taken by the commiſſioners in this caſe, which is wrong 
in them; ſo that to conſtitute the offence, interrogato- 
rics ought to have been ſhewn him, and before that is 
done he is guilty of no crime, and therefore his commit- 
ment is illegal z and if he had miſbehaved himſelf, then 
he might have been ſet in the pillory, by the ſtatute 21 
Fac. cap. 19, Eveay commitment of this, and all other 
of the fame nature, ought to be very certain, and not 
grounded on light expreflions; and the continuance of 
the commitment cannot be jultified, as may be evinced 


there held, that the articles charged againſt the bankrupt 


the return. 


B A. N 
as depriving the ſubjeCt of his liberty ; -in the ca 
King againſt Tracey, Hill. 1. Will. 3. articles be © 
interrogatories, ſhall be in writing. . 7M 

Mr. Juſtice Page cited a caſe of a bankry 
city of Briſtol, committed by the commigi 


pt in the 
oners, and 


in the interrogatories ought to be in writing ; and jc the: 
bankrupt ſhould defire time to anſwer the Interrogatori . 

OS . SAFVIies. 
the commiſſioners ought to give him a copy of them, * 

Mr, Reeve againſt the defendant : The commiſone 
need not put the interrogatories in writing, much 1; v 
ſert them in the warrant of commitment ; but the wa 
ſhould intend that he was examined in that manner ef; 
pecially it appearing by the warrant, that he was "Ou 
and examined, The ſubject matter of his examination 
Is prevaricating to diſcover his efteCts, and that appears 
by this commitment, "The ſtatute ſays, if he refuſss t, 
be examined, or does not fully anſwer on interrogatories 
then he is to be committed. "Then it may be a queſtion, 
whether a man's being charged with prevarication doky 
not fall within the deſcription of the act ? 

The court held the form of the commitment ſhould haze 
been till he ſubmitted to be examined ; every prevatica. 
tion does not ſubjeEt a man to a commitment, nor is it 
faid he prevaricated upon fuch his examination, relatins - 
to the diſcovery of his effects, but only that he prevari- 
cated upon his examination, which might be on ſome 
other matter; the commiſſioners ought to purſue their 
authority ſtrictly, nor can they commit in any other man= 
ner than that preſcribed by the ſtatute, 

And by the Chief. Fuſiice: A man may prevaricate :1 
his firſt examination for half an hour, yet in the cou 
fion he may make a full and ample anſwer, and ce. 
fore it Is not at all proper to ſend a man to priſc; ft 
ſuch a piece of conduct; and nothing is more common 
than ſuch behaviour on trials at n/# prevs, | 

The court were unanimouſly of opinion, that the con. 
mitment was void in point of form principally, as not aps 
pearing he was examined on interrogatories in writing, 
and the defendant was diſcharged from the commitment, 
but remanded on ſome civil actions depending againſt 
him. Se}. Ca. 264. 2 Stra. 880. Nathar's cale, _ 

N. B. In anſwer to Yoxley's and Bethel's cafe in Salk 
348, 351. this is ſuch an offence as is not bailable, 

F. brings his habeas corpus; the return was, that he 
was committed by F. $. F. N. F. T. (to whom and others 
a commiſſion of bankruptcy was awarded) for refuſing to at 
ſewer a queſiton pat to him: concerning the baukrupt's 
eltate, &'c. and fo commiſſus ſuit in cuſtoaia, by warrant to 
the officer, virtute commiſſionis pred', et hac eft cauſa ca- 
tionts ſeu detentionts, &c. Three exceptions were taken to 
Firſt, For that there did not appear a ſuffi 
cient authority, for the commiſſion is ſaid to be granted 
to them and others, and then they could not act without 
the reſt, for the return does not expreſs any quorum, &c, in 
the commiſſion. Secondly, Inſtead of commiſſus in cu/todia, 
it ought to be captus, for that is the uſual torm for this 
is as if the commitment wete by the officer that makes 
the return, Thirdly, Hac et cauſa captionts ſeu deten= | 
tionts 1s uncertain; for it ought to be detentionis. And 
upon the firſt and laſt exception the priſoner was diſcharged 
by the court; but told him, that he muſt anſwer directly 
to ſuch queſtions as were put to him, in order to the diſ- 
covery ot the bankruprt's eſtate, or elſe he was liable to be 
committed. And becauſe it -did not appear, that thoſe 
that committed him were a majority or a quorum, Rain- 
ford and Fones held it ill, and diſcharged him, (the other 
juſtices being abſent) ; he did not refuſe to ſwear, but had 
ſworn, that he had none of the bankrupt's eſtate in us 
hands, but would not anſwer whether any of the bank- 
rupt's eſtate came to his hands before the commiſſion {ued 
out, &c. having received his own debt before ; nor ff 
cur” is he compellable to ſwear ſo upon 1 Fac. cps 15 
ſet. 10. Vent. 323, 324. 3 Keb. 837. pl. 74 

H. was brought into K, B. upon an habeas corpus, and 
the return was, that ſhe was committed by commiſhoners 
of bankrupts for refuſing to be examined by them, and 
the concluſion of the warrant of commitment was, that 
ſhe {Kould remain in cuſtody until ſhe ſhould be other wiſs 


from the caſes in Sa/#, and ought to be {trictly taken, 


diſcharged by due courſe of law; and by reaſon gens 
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-.«clafion the court held the commitment to be ill, arid 
yer ed the defendant, becauſe the power given by 
c c A c. 15. is tO commit the party until he ſubmit 
Bf to the commiſſioners, and ſhall be by them exa- 
= d. and there 1s no mention made of being diſcharged 
= doe courſe of law, and for this exception Bracey 
1.ommitted on ſuch account) was diſcharged, 2 Ld; 
nk 851: Hollingſhead's caſe, * 

F, was found to be a bankrupt by t4 Eliz. c. 4. and 
was committed to the Fleet; the warrant to the warden 
of the Fleet was, to retain and keep in priſon, to anſwer 
ind to ſatisfy all ſuch matters as ſhould be objeQted againft 
him: and the queſtion now was, if the commiſſioners may 
licenſe him to go at large to treat about his debts. By 
the court: If the warrant had been, that the party (bould 
have been in execution, then he could not be enlarged; 


put the court adviſed them to take ſecurity, left he ſhould 


withdraw himſelf ; but if one had judgment againſt a 
bankrupt, and upon a habeas corpus brought he is com- 
mitted in execution without a capzas utlegat', .then the 
commiſſioners cannot deal with him any more for to en- 
Jarge him. Noy 140. Edward's caſe, 

The commiſſioners may commit ſuch perſons as have 
the bankrupt's goods, or are indebted to him; who refuſe | 
tocome before them, or to be ſworn when preſent. See | 
flat, 1 Fac. 1. ©. 15: ſet. 10. under the firſt diviſion of 
this title. They may likewiſe examine and commit any 
other perſon, not anſwering interrogatories. _ Stat. 5 Geo, 
2: &. 30. ſet. 16. | 

A perſon once examined by the commiſſioners of 
bankrupts cannot be examined again without a new 
commiſſion. 2 Show. 102, | 

Equity will not compel a man to diſcover what goods 
he really bought of a bankrupt after the bankruptcy, and 
before the cominiffion ſued out, where the party has no 
notice of the batikruptcy. 1 Vern, 279, 

Though ſuch perſons have been examined by the com- 
miſſioners, yet' a bill for a diſcovery of the ſame matters 
may be filed againſt them in Chancery, 2 Chan. Ca. 73. 
The commiſſioners ſhall declate to the bankrupt how 
they have diſpoſed of his effects, and ſhall alſo make pay- 
ment of the overplus to the bankrupt, his heirs or execu- 
tors. ' Stat. 14 Eliz. c. 7. ſed. 4. | 

When the commiſſioners have affigned the bankrupt's 
eſtate, and given him his certificate and diſcharge, they 
have executed their power. 1 //ill. Rep. 385. 

* For morg matter concerning the power of the commiſſioners, 
fee the following diviſion. £ 


6. Of the manner and time of choofing the afſignees, and 
their power, 


No creditor, nor any perſon on his behalf, ſha!l have 
a vote inthe choice of an aſſignee, unleſs his debt amounts 
to10l, &'c. See flat. 5 Geo. 2. c. 30. ſet. 26, 27, 28, 
29, 30. under the firſt diviſion of this title. | 

Freehold and copyhold lands, gouds and debts may be 
aſigned, tho? transferred into other men's names, except 
bing fide, and on valuable conſideration. Stat. 13 Eliz. 
G7. ſet. 7. '1 Fac. 1.c. 15. ſet. 5. | 
 Aﬀiignees ſhall ed with the lord for fine of co-. 

Fold lands, and be admitted, Stat, 13 Eliz, c. 7. 


If two be ſeiſed Jointly, and the one becomes a bank - 
rupt, and dies, his part ſhall be ſold, and there ſhall be 
no ſurvivor in this caſe; firſt, becauſe the bankrupt's 
Mmolety is bound by the ſtatutes by his being a bankrupt; 
ſecondly, the bankrupt had power to ſell the ſame in his 
Ife-time, and he might depart with it, and fo within the 


words of 13 Eliz. cap. 7. the words are, © Such uſe, in- | 


tereſt, right, or title, as ſuch offender or offenders ſhall 
have in the ſame, which he or ſhe may lawfully depart 
Withal ; thirdly, by the 1 Fac. cap. 15. the commiſſioners, 
after the bankrupt's death, may proceed in execution, in 
and upon the commiſſion, for and concerning the offen- 
der $ lands, tenements, 6c, in ſuch ſort as if the offender 

| deen living ;” which they cannot do in the caſe be- 


lore, if the ſurvivorſhip take place. Billing, 111. Stone 
126, See Good, 89, F 4 : 


in the intent and purvieu of all 


clauſe of 15 Zliz, 


It was agreed by the juſtices, that copyholds are with- 
bankrupts, and ma 


be ſold by th \ oy 
doubt whereof wes; Barony Io 


made, becauſe they are named in one 
and not in 1 Jac. cap. ig. or 21 Facs 
c. 19. for the ſame being in the firſt ſtatute, and the other 
ſtatutes being made in further confirmation and appro= 
bation thereof, they ought to be expounded liberally, and 
{hall be conſtrued accordingly, to make as ſtrong provi- 
lion as they may againſt the bankrupt, Croz Car: 550. 
Hard. 435, 436. | 

A copyholder ſurrenders, and before admittance ce/iuye 
que uſe becomes a bankrupt; the commiſſioners ſell the 
copyhold: whether ſhall the lord have two fines, viz. one 
upon the admittance which ſhould have been made to 
ce/lnye que uſe, if he had not become a ba nkrupt, and ano- 
ther upon the admittance of the perſon that comes in 
by ſale of the commilſlioners of bankrupts; and this is 
a guere, and it is compared to a ſurrender made by the 
heir before admittance, which is held to be good ; but not 
to prejudice the lord of his fine. 4 R-9. 226, Billing, 
147, 148. | | 

If the vendee of a copyhold tender to the lord a com- 
petent fine, and the lord refuſe it ; the vendee may enter, 
Stone 127, Billing. 148. 

The commiſſioners may ſell a copyhold intailed, which 
by cuſtom may be intailed and cut off; otherwiſe, if there 


be no ſuch cuſtom, Stone 127, Billing, 148. 


If there be no ſuch cuſtom, then it is in nature of a 
fee ſimple conditional at the Common law, and then if 
the condition be performed, viz. if the copyholder hath 
mn &c. the commiſſioners may ſell it. Quczre, Billing. 
"7 | 
In treſpaſs, upon Not guilty pleaded; it was found, 
that the land was copyhold of inheritance, held of the 
manor of C, and that there was a cuſtom in that manor, 
that if a copyholder in fee died ſeiſed, living his wife, 
ſhe ſhould have the copyhold during her life and twelve 
years afterz then they found the ſtatute 143 Eliz. and the 


1 Jac, of bankrupts, and that upon a commiſſion of bank- 


ruptcy the huſband was adjudged a bankrupt, and that 
being ſeiſed in fee of the ſaid copyhold, the commiſſioners 


made a bargain and fale thereof to the plaintiff, for the 


uſe of the creditors, &c, they find that the widow, at 
the court held, &c, was admitted tenant ſecundum conſue- 
tudinem manerii, before the plaintiff was admitted ; it 
was held by Berkley and Croke, juſtices, that the bargain 
and fale binds the copyholder, and bars his eſtate, and 
that he is no longer a copyholder after the bargain and ſale 
inrolled z and that when the bargainecis admitted by the 
lord, the eſtate ſhall veſt in the bargainee, and the ad- 
mittance ſhall have relation to the bargain and fale, and 
deveſt the eſtate, which the feme claimed by the cuſtom z 
and judgment accordingly, Cro. Car. 568. Fo. 451. 
See 2 Vern. 194, 195. | 

In a ſpecial verdict in ejetment, the caſe was, the 
cuſtom of a manor was that a copyholdcer might ſurrender 
for three lives ſucceſſive and that an heriot was due on 
the death of every tenant; a copyholder ſurrendered to 
I. R. for his own life, and for the lives of 4. B. and 
C. D. and the queſtion was, whether this was warranted 
by the cuſtom; and adjudged that it was, for there could 
be no occupancy ;z but Powell, juſtice, doubted becauſe of 
the ſtatute of bankrupts ; /ed per Holt, Ch. J. That ſtatute 


makes no difference, for if the copyholder becomes bank- | 


rupt, and his eſtate is afſigned by the commiſhoners, the 
affignee would have it determinable upon the life of the 
copyholder bankrupt, and that the heriot would be then 
due, but not upon the death of the aflignee, becauſe it 


was ſo originally, and cannot be altered by the act of 
'the copyholder himſelf. 3 Sa/k. 181. 


If the affignee dies during the life of the copyholder 
bankrupt, there will be a caſe our of the cuſtom by the 
tranſmutation of the grant by the act of parliament, and 
yet the lord ſhall have his heriot ; for it never was the in- 
tent of the ſtatute to put the aflignee in a better condition 
than his principal, whoſe eſtate he bas, would have been 
in, nor to work an alteration of tenement to the preju- 


| dice of the lord; this is ſuppoſing the copybolder ſurvi- 


ving 


the ſtatutes concerning 
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ving ſhould not have it back again, and if he ſhall have it 
again upon the death of the aſſignee, during his life, then 


the lord by original cuſtom ought to have an heriot, and 


a ſubſequent act ſhall not defeat him of itz and if the | 


copyholder had died, living the aflignee, and thereby his 
intereſt determined, as ſome thought it would ; gquere, 
| who ſhall pay the heriot? But upon this point they ſceem- 
ed cautious of delivering any opinion, but reſerved them- 
ſelves till that matter would come to be a queſtion, for 
they ſaid it was worth conſideration. 6 od. 68. 
Though a ſurrender of a copyhol& be void in law for 
want of a preſentment, and that might be the Jaches of 
the mortgagee in not procuring it, yet the ſurrender was 
a lien and bound the land in equity, and the ſurrenderor, 
or if he became bankrupt, the aſſignee, who ought not to 
*bz in a better caſe than the bankrupt, is plainly bound 
in equity by this defective conveyance ; (et come moy ſem- 


| be, lays the reporter, he became a trultee for the pur-. 


chaſer.) 2 Salk, 449. 2 Fern. 504. 

A. purchaſed a copyhold to him and his ſon for their 
lives, remainder to his wife in fee, and about two years 
afterwards became a bankrupt, and his copyhold was fold 
by the commiſſioners Shs defendant; A. the bankrupt 
died (the wife died) Bis ſon entered and made a leaſe, 
£c. to the plaintiff, who bruught ejectment; it was re- 
ſolved, that though a copyhold eſtate is liable to the ſta- 
tutes, yet this copyhold is not, "becauſe it was bought 
two years before the purchaſer was an innkeeper, ſo that 
he was not an offender when he bought the eſtate ; and 
| judgment was given for the plaintiff, arch 34. Bu- 
ting. 113+ 

The leffor of the plaintiff was the perſon to whom the 
commiſſioners ſo!d the land for the benefit of the creditors; 
and adjudged for the defendant (the ſon) by al! che juſtices, 
but Berkley contra; for they held that the purchaſe being 
before A. the father became a trader, and ſo long before 
he became a debtor, is not within the ſtatute ; for the ſta- 
tute intends ſuch perſons only as get their living by buy- 
ing and ſelling, and by fraud had paſſed away their land 
to friends in truſt, and became indebted, and committed 
ſuch aQs of bankruptcy; that for ſuch acts done by them 
after, it ſhould be within the commiſſioners power to 
ſ-!] ſuch their lands. But here many years before, when 
he was a clear man, he procured this land to be ſettled 
upon his ſon (no fraud or purpoſe of being a bankrupt be- 
inz found); it would therefore be a miſchievous caſe and full 
of inconveniencies if it ſhould be within the ſtatutes; for 
none might know with whom to deal by way of marriage 
or otherwiſe, when he is not a tradeſman, and ſettles 
land upon his wife and children bona fide, and without 


cauſe of being ſuſpeCted to be a bankrupt, and afterwards } 
becomes a tradeſman and then a bankrupt, if this act 


ſhould overthrow a conveyance duly ſettled. ones [tates 
it, that the eje&tment was brought by the ſon, and that 
Judgment was given by all for the plaintiff, prater Bar#- 
ley, who held for the defendant @ omnibus. Same caſe. 
Lord and tenant are, the tenant makes a feoffment to 
deceive the ward of the lordſhip, and then becomes a 
bankrupt; theſe lands ſhall be ſold by the commiſtoners, 
for although the conveyance was only fraudulent as 
azainſt the lord, yet there was a truſt between the feoffor 
and feoffee, Stone 133. 7 | Os 
Offlices are likewiſe mentioned in 13 El:z, c. 7. and 
made faleable by the commiſſioners; by which are intend- 
ed offices of inheritance, &c. as the warden of the Fleet 
or 2 gaoler by inheritance, and not offices of truſt, &c, 
And by 5 & 6 Ediw. 6. cap. 16. any offices which con- 
cern the adminiſtration of juſtice, or clerkſhip in any 
court of record, or which concerns the King's treaſure, 
revenue, cuſtoms, &c. cannot be bargained or ſold for 
money, but ſuch bargain and ſale is void, and both buyer 
and ſeller made incapable, &c. therefore doubtleſs ſuch 


offices cannot be aſſigned by the commiſſioners, in ſatifſ- 


faction of a debt of a bankrupt, nor are they compre- 
hended within the ſaid ſtatute; there being other offices 
that may be fold, and ſo the words of the ſtatute ſatiſ- 


\ fied; and offices of truſt are indiviſibly annexed to the , 


perſon. 9 Co. 48. a. Goed. 87. 
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_ Goods or chattels of the bankrupt, wher 
found, by 13 Eliz, cap. 7. are made Gleable by ge be 
miſſioners, Bulling, 123,  _ _ 

They may ſell a bankrupt's goods in Ireland 
123... Good. L114: . | 

_ A. hath an advowſon, the church becomes void G 

then A, becomes a bankrupt, wh :ther the FEE" phe | 
may ſell it; and I ſuppoſe it may be anſwered re 
that they cannot ſell it, for it is a thing in ation ws - 
not ſaleable by the Common law; and no es B 
power 1s given by any of the acts for ſale of it, ax Ny i 
is for the ſale of debts due to the bankrupt ; and —_ 
doubt, if the commiſſioners preſent any one for m = 
itis ſimony. Billing. 123. See Goed. 116, Ae 

One grants an advowſon to a feme covert {ole merchant 
the church becomes void ; the huſband, in conſideration 
that fo 9, enters into bond to preach twice a week wy 
ſents him to the benefice. The feme bec.;mes x Dank 
rupt, the huſband dies, the feme waives the grant, the 


Billing, 


| commiſhoners within ſix months ſell the preſetitation and 


the advowſon; this is a good ſale of the advoyſc; 

the King ſhall preſent, Suore, Good, 1 ” Wis ” 
_ A man makes a leaſe of certain lands to A. B, for three 
lives, to begin after the death of F. S, if the three lives 
ſhall fo long live, A. B. becomes a bankrupt, this leaſe 
to A, B. is but a poſhbility, for F. $. may ſurvive all the 
three lives, and fo it is a thing not grantable, Yet I think 
the commiſſioners may ſell this within the intent of theſs 
words,. for though 4. B. cannot properly: grant this, yer 
it 1s ſuch a thing as he may forteit or ext1nguiſh, Quatre, 
Good. 83, 84. 

A leaſe for years is deviſed to A. if he lives fo long, 
the remainder to one B. the commiſſioners ſhall not (ell 
the poſlibility, Stone 129. 

| Land is extended, and delivered to the,extenders ; be. 
cauſe too high, another defeats this execution, by extend- 
ing of a former ſtatute, the firſt is bankrupt, the com- 
miſſioners ſhall ſell the potſibility. Stone 129. 

Land is deviſed to a bankrupt, the commiſſione:s ma 
{cl}, and the bankrupt ſhall not waive the deviſe. Stme 
125. Good. 88, £y DO 

The goods of the bankrupt lie liable to the ale of the 
commiſhoners, notwithſtanding the bankrupt had fold 
them in market-overt, this ſale is avoided by relation, 
Lev. 174. Sid. 272. 2 Keb. 33. 

One hath a leaſe for years, upon condition to havein 
tee, the commiſſioners may ſell the term and poſleſlion, 
Stone 125, HS. | _ | 

A baron uſed merchandize, and is nonſolvent, the 
commiſſioners ſhall not ſel] his barony. Stone 125. ' 

A monopoly granted to one and his afligns, as ine ſole 
making of cards, &c, ſhall not be fold, becauſe it isa 
void patent, and nothing paſles by it. Stone 126. 

The grant of ſole printing of law books is void, there- _ 
fore not ſaleable. Pugzre. Stone 126. 

A bankrupt becomes lunatick, and office is found, yet 
the land ſha]l be ſold and his goods. Stone 128. 

A merchant takes a wife after he is a bankrupt, ſhe 
ſhall not have dower againſt the vendee. Stone 126, 

A feme covert (0:e merchant inheritrix in London, 1s 4 
bankrupt, her land ſhall be ſold, and her huſband ſhall 
aot be tenant by the curtely. Stone 126 

A rent-charge ſhall be old, yet it is not within the 
words, The ſame law of a common in groſs. Stone 
129. | | Ls 

It is the cuſtom in Surry, that certain heir-looms ſhall | 
go with the land, and not to the executor, the land 1s 
intailed, tenant in tail is a bankrupt, the heir-looms may 
be ſold from the land, and the iflue hath no remedy» 
Stone 129. | | 

A rent-ſeck, whereof there is no ſeiſin, ſhall be ſold: 
Stone 125, | 

Commiſſioners may ſell a rent or a reverſion. Ste 
128, | 
A tradeſman, in conſiderationof marriage, made a con” 
veyance of lands to himſelf and wife, and afterwards be- 
came a bankrupt; it was held per cur, That Os wa we 

ithin the fatu « I, & 15. ſet, 5. and the pre” 
wit ze te 1 fac. I. & 15. ſect, 5. Hiding 
5 
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ciding for his wife and children to be a providing fot 
mA 4a. | 

were, Whether the commiſſioners may not, by the 
aity of ſtatute 2.1 Fac. 1. c. 19. ſet, 13. appoint one 
”: enter for a condition broken? As if a trader makes a 


foffments UPON condition to be performed on the part of 
"6 roffee, the Feoffee breaks the condition, and before 


entry the teoffor becomes a bankrupt; it ſhould ſeem the. 


commiſſioners MAY take advantage hereof, for the ſtatutes 
hall be liberaliy expounded tor relict of the creditors if 
not, yet it fees tO be comprehenued within theſe words 
of 13 Eliz. C. 7o whereby power is given to the commil- 
56-0 «« to take oraer and direction with the bank- 
rupt's lands, ©. for ſuch ute, intereſt, right or title, as 
{ach offender or offenders ſhall have in the ſame” which 
word (title) feems to include an entry for a condition 
hoken, Billing. 119. God. B&. See Stone 12. 

A merchant makes a feoſtment in fee upon condition, 
upon payment of money to re-enter, he becomes a bank- 
rupt, the commiſhoners may tender the money at the 
day, and fell the land, Billing. 148, 149. Stone 125. 
God, 89%. : 

The commiſſioners may fſe}l an eſtate.tail, See Jt. 
21 Jace 1. G 19 ſect. 12, under the firft diviſion of this 
_— purchaſed aitter the bankruptcy, may be ſold by 
the commiſſioners. vat. 13 Eliz. cap. 7. ſet, 11, 12. 

If after the commiſſion awarded, &c, and diſtribution 
made of all the bankrupt's eſtate, towards the ſatisfaQtion 
of the creditors, every creditor having an equal part, 
}ands, goods, &c. deſcend or come to the bankrupt ; 
whether, in ſuch caſe, they ſhall be ſubjeCt alſo to a new 
fale or diſtribution; and it ſeems that they ſhall, for the 
comiſſioners power is not fully executed until the credi- 
tors be ſatisfied. Bulling. 118. | | | 

The commiſhoners may proceed when the bankrupt 
by fraud makes himſelf accountant to the King. See 


flat. 21 Jac. Le c 19. ſect. 10. under the firfl diviſion of 
this title, : ; 


Two merchants became bound in a ſtatute 21 Fac. for 


a true debt, which bcing forfeited, the cogniſee ſued forth 
an extent the 3oth of O#ober 3 Car, and extended the 
goods the 31{t of Ofober following, and the third of No- 
wember the cognizors became bankrupts, and upon the 
iixth of November the defendant brought a [iberate upon 
the extent, and the goods were delivered to him according 
to the appraiſement z on the eighth of November a com- 
miſhon of bankruptcy was awarded againlt the cogniſors, 
and the 23d of November the comm:ſhoners ſold the goods 
to the plaintiff, who brought trover againſt the cogniſee, 
and the queſtion was, if this ſale was good ; it was per 


tit. cur, reſolved, That as the goods were extended before | 
the cogniſors became bankrupts, though delivered by the 


liberate afterwards, they could not be {old by the commil- 
oners, becauſe after the extent they were in cuftodia legis, 
ſo as the cogniſors had no power to give, ell, or diſ- 
pote of them ; beſides, the extent was returned before they 
became bankrupts, and the goods were delivered to the 
cogniſee by the /;berate before the commiſſion ſued ovt, 
and when the /iberate is brought, it ſhall have relation 
to N extent, and they be guaſi but one extent, Cro, Car. 
148, | | 

Goods foun4 in the poſſeſſion of the bankrupt, ſhall 
be liable to the bankrupt's debts. See fat. 21 Fac. 1. 
«19. ſet. 1x. under the firſt diviſion of this title. 

4. delivered diamonds to B. to ſell, and then B. be- 
came bankrupt, upon trover brought by A. againſt the 
allignees of the commiſſioners, it appearing upon the trial 
before Holt Ch. J. that the real property of them belonged 
to the plaintiff; the clauſe of 21 Fac. c. 19. ſe. 10, 11. 

eng inſiſted upon by the defendant's counſel, and it 
«ming an hardſhip on the plaintiff, it was made a caſe 
n Þ. &. whece it was adjudget upon argument, that the 
&eneral words ought to be explained by the preamble ; 
and that the Jewels being originally the plaintiff's, and 
that the bankrupt, having no more than a bare authority 
to ſell them for the plaintiff's uſe, were not liable to the 

Tait 2 WVill. Rep. 318, 

OL. I, | 


doubted by reaſon of 21 Fac, cap. 


7 Vin. Abr, 88. þl. 5. in notes. 
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by /. to B. and C. in truſt for payment. of As debts ; 
B. at firſt acted"in the truſt, but afterwards C. took the 
whole into his poſſeſſion, and acted alone, and became a 
bankrupt ; upon a bill by #. againft C. and the afſiznees 
of the bankruptcy for an account, Ld. Ch. Crper 

| | 19. /e@?, 10, 11. but af- 
terwards held this caſe not within thoſe clauſes, in regard 
this aſſignment to B. and C. was with an honeſt intent, 
v!Z, for the payment of the debts of the aſionor, and 
therefore decreed the affignees under the commiſſion 
againſt C. to account for all the eſtate of A. and that the 
ſame ſhould not be liable to C.”s bankruptcy, 1 I/1l, 
Rep. 314, 321. 

It was argued, that if a factor becomes a bankrupt, the 
goods bought by him as faRtor ſhall not be ſubje& to his 
debts. Lord Chancellor aſked, if there is any caſe 'of 
that? and aid, that if a fator continues a long poſleſ= 
hon, by which they are taken as his own, and credit 
given to him on that account, it would a'iter the caſe; 
for if poſſeſſion and diſpoſition be given to a perſon that 
becomes a bankrupt, though no intent of fraud appear, 
yet if it gives a falſe credit, there is the ſame inconve- 
nience as if fraud was intended; for if the bankrupt ap- 
pear the viſible owner, ſo as to gain a falſe credit, there 
is the ſame inconvenience; and it matters not whether 
It was by fraud, or only by negle&t, or out of a humour, 

It was reſolved in this caſe, that if goods of A. are 
ſeized upon a fieri facias, and ſold to B. bona fide, upon 
valuable conſideration, though B. permits A. to have the 
goods in his poflefſion, upon condition that A. ſhall pay 
to B. the money as he ſhall raiſe it by the ſale of the 
goods, this will not make the execution fraudulent, and 
in ſuch caſe a ſubſequent a&t of bankruptcy by A. will 
not defeat the ſale ; but though the original debt was juſt, 
yet if the execution was fraudulent, viz. upon any truſt, 


a ſubſequent a@ will defeat it, Ruled by Holt Ch. }. 
Ld. Raym. 725. | 


In an attion upon the caſe, brought for words ſpoken . 


by the defendant agrinſt the plaintiff, the plaintiff reco- 
vered of the defendant for damages and coſts, twelve 
pounds ; and after the execution ſued, and the money le- 
vied by the ſheriff (before the return of the writ) the 
plaintiff becomes a bankrupt, and the ſaid twelve pounds 
are aſſigned by the commiſſioners to the creditors, and 
the money being brought into court, the plaintiff (now 
a bankrupt) moves for it: and the creditors to whom the 
ſame was affigned likewiſe moved for it; and by ones 
and Hide juſtices, the aſſignment was good, becauſe it 
was the bankrupt's debt, and forfeitable by outlawry : 
but I/hitlock and Crook juſtices contra, becauſe by the 
ſheriff's levying of the money before the party became a 
bankrupt, it was in cu/todia legrs; and the creditors can- 


not give a diſcharge, nor are the parties in court, and if 


the judgment ſhould be reverſed, not compellable to make 
reſtitution; and afterwards it was judged accordingly, 
and that the money be delivered to the plaintiff, he ac- 
knowledging ſatisfaCtion ; allo it was ſaid, that the mo- 
ney was not the plaintiff*s until paid out of court. Cro. 


Car. 1606, 167. BTR 
Suppoſe a bankrupt be indebted to one in 20/. and to 


another 101. and hath a debt of 20/. due to him by 
bond, whether may the commiſſioners aſlign the bond to 
the two creditors jointly? and it was held by the court, 
that it was to be divided and aſſigned according to the 
words of the a, viz. to every creditor a portion, pars 
and part alike, Then another queſtion was offered, whe- 
ther the aſſignees might join in ſuit? And by /Farburton 
one of the juſtices, part being afſigned to one, and part 
to another, the act of parliament ſo operates upon it, that 
they ſhall ſue ſeverally ; for he ſaid, by the cuſtom of 
London part of a debt might be attached. Gods. 195. 

If the ſheriff takes the goods of a bankrupt in execu- 


tion, though it be before the commiſſion taken out, yet 


it ſeems that commiſſioners may ſell them if it be execu=- 
ted after the party became bankrupt. Freem, 397- 


"A bill of ſale of leaſes and perſona] eſtates was made | 
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"On motion for money out of court brought in by the 
ſheriff on a vend. exponas, te/?e beſore, but-after a com- 
miſſion of bankruptcy taken out, the court ſaid, that un- 
leſs the goods were ſeized before the party became a bank- 
rupt, though they were ſeized before the ze/te of the come» 
miſſion, yet the goods were bound by the bankruptcy. 
3 Keb. 430. | | 

[n a ſpecial verdict in aſſump/it, brought by an afſignee 
of a commiſſion of bankrupts, the caſe was, T. obtained 
a judgment againſt J/, tor 4007. and on the 19th of [Zune 
brought a fieri facias, which was detivered to the ſheriff 
the 3oth of June in the morning, and at night //, lefc 
his houſe, and became a bankrupt on the firſt of Ofober 
following ; the ſheriff levied of the goods of 7/7, to the 
value of 4090/7. and paid the ſame to T. and afterwards 
the comm:ſioners aſſigned this money to the plaintiff, 

who brought this action againſt Z, It was held by all 
| the juſtices, that the aſſignment by the commiffioners was 
good, for the new ſtatu'e makes no difference in this 
caſe, becauſe before that ſtatute was made, the goads 
were bound from the zz/te of the writ; but now they are 
| bound from the delivery of them to the ſheriff, that ts, 
| they are ſo bound that the bankrupt himſelf cannot dil- 
poſe of them, but the commiſſioners may by the expreſs 
words of the ſtatute 21 Fac. c. 19. (19 execution thereof 
having been ſerved and executed) but then all the judges 
\ (except Levinz, who at laſt afſented) held clearly, that 
the commiſſioners could not aſlign the money, for their 
Power is only over the bankrupt's goods, but the money 

for which they were ſold was never the bankrupt's money, 
_ and fo no action would lie for it. 3 Lev. 69, 191. 
When a judgment is once executed, the gouds are 77 
eu/todia legis, and ſha!l not be taken away by any Exche- 
quer proceſs, or aſhgnment of commiſſioners of bank- 
3 1d. 336. Comb. 121. Show. 146. 2/ent, 
169, 170. 

Such things as the bankrupt himſelf diſpoſed of to the 
ſatisfation of ſome of the creditors, after that he became 
a bankrupt, may be ſold, for the ſtatute of 13 Ez. c. 7. 
is, that the commiſſioners muſt diftribute to the creditors 
ſhare and ſhare alike, &c. and that every ſuch bargain, 
ſale, &c. ſha!) be good and effeQual againſt the offenders 
and all perſons, &c. and if the debtor, after he becomes 
a bankrupt, may prefer one creditor before another, it 
would be unreaſonable, and a great defect in the law, 
that, after be hath utterly diſcredited himſelf by becoming 
2 bankrupt, the law ſhould intruſt him with the diſtri- 
bution of his goods. 2 Rep. 25, 20. 

A debtor became a bankrupt, and, after a commiſſion 
awarded, he ſold part of his goods to one of his creditors 
in ſatisfaction of part of his debt, and afterwards the 
commiſſioners by indenture fold thoſe goods jointly to 
the plaintiffs, who were the other creditors; it was re- 


ſolved, that the ſale by the ſaid commiſſioners was good ; 


for the intent of the ſtatutes is to relieve the creditors 
equally in diſtribution of the bankrupt's eſtate, and that 
he himſelf cannot diſpoſe of his goods after the commiſ- 
fion awarded; and if a creditor refuſes to come into the 
commiſſion, and the goods are ſold to others, it is like- 
wiſe good, Meof. 594. 2 Rep. 23. See flat. 5 Geo. 2, 
t. 30. ſet. 24. under the firſt diviſion of this title, 

A legacy was given to 4. before he became a bank- 

rupt, for which he had a decree, aflignee ſhall have the 
| benefit of the decree, 2 Fern. 432. 
A legacy was left to a feme covert, and afterwards her 
huſband became a bankrupt, the commiſſioners affigned 
over the legacy, and then the bankrupt died ; decreed, 
that the wife ſurviving ſhould have the legacy. Cha, 
Pre. 121. | | 

A man had deviſed lands which were in mortgage to 
be ſold, and the ſurplus of the money to be paid to his 
daughter; the daughter married a man who ſoon after 
became a bankrupt, and the commiſſioners afligned this 
intereſt of the wife's ; the huſband died, and the aſlignees 
brought this bill againſt the wife and truſtees to have 
the land ſold, and the furplus of the money paid to them; 
and the court would not aflift in ſtripping the wife (who 
was wholly unprovided for) of this intereſt, but diſmiſſed 
the bill at the Rolls. Eg. Ca, Abr. 54. 


the wife, 272, the bankruptcy; and when t 


that if the afſignees had in this caſe brought their bill 


compelled the payment to him, without his making ſome 
proviſion for his wife, or at leaſt, upon her application, 


DB :A: IN 
- And though it was objected, that the-profi 
feited ny the a which was dpi the Fen ts we 


re for. 


WO Tiohes 
cur, feortwor ef? diſpeſitio legis. quam hominis; vet is 
compared it to the caſe of a leaſe, where the leſſee wxad 
{trained from afiizning without conſent of the leſſor, 4 
the aſſignment has always been held to be vci1. th ow 
was diſmiſſed with coſts. 2 Stra. 947. biting 

Bond was given to the father-in-law of the 
huſband for 5007. payable at a day certain, bur go 
put in ſuit but for ſecurity of the huſband, to 
befo'e other creditors, 

Lord Chancellor : "This is a fraudulent bond on 
of _it, to diſappoint creditors. Sele#?, Ca. in 
Feme before marriage veſts her eſtate in truſtces for h 
{-parate maintenance; her debts will not hs Pr oolgs 
by the bankruptcy, nor her eſtate out of the reach of th 
creditors, but ſuch ſettlement or conveyance Quond by 
creditors ſha]l be deemed void and fraudulent; per Par; « 
Ch. J. in delivering the opinion of the court, 10 11, 
247. Will. Rep. 248 © | 

AT. a feme (ole entered into a bond, and married A 
who afterwards became a bankrupt; ir was refvlyed by 
the court of K. B. that by the bankruptcy of the huibang 
the bond-debt of the wiſe js diſcharged, and alſo, the 
debts due to the wife, though unrecovered, are within 


futu;s 
U to be 
be paig 


the face 
Ch, 4b, 


the 2&t of 4 Ann. c. 17. to be aſſigned by the commil. 
ſhoners of the bankruptcy. #7, Rep. 249. 10 Mid, 
160, 243. 


A feme ſole legatee of 1co0/. payable after the death 
of the teſtator's wife, and at her age of twenty years, if 
ſhe ſhould live ſo long, at about eighteen years of ace; 
the afſignees of the bankrupt's eſtate brought a bil] claim- 
ing the 1000/7, which was decreed by baron Price, in the 
abſence of Lord Ch. Cooper ; but upon an appeal to Lord 
Chancellor, his Lordſhip declared, that the affignees 
were in no better condition than the bankrupt himſelf, 
and that, had he ſued for the legacy, the court would 
oblige'him to make a proviſion for the wife and children, 
and that ſo muſt the afſignees, if they come here for 
equity. But as to the intereſt of the. 1000 /. that having 
been commonly allowed to be received by the barkrupr, 
{o ought the aflignees to receive the ſame during his life, 
And if the bankrupt's wife ſhould die without iffue, then 
the bankrupt would have been allowed to rece've the 
whole money ; and therefore, in ſuch caſe, the aflignees _ 
Bowe be allowed to receive it alſo. 7/71. Rep. 382, 383, 
304+ 

Feme ſole takes a mortgage for 80G. and marries B, 
a tradeſman, who becomes a bankrupt; the commiſ- 
ſioners aſlign all his eſtate real and perſonal, B. dies, the 
wife claims the benefit of. the mortgage, and brought her 
bill for that purpoſe, and to have the writings from the 
aſſignees; the Maſter of the Rolls delivered his opinion 
ſolemnly, firſt for the wife, and afterwards for the al- 
ſignees ; but ſaid, that if there had been any articles be- 
fore the marriage, purporting, that this money ſhould 
continue in the wife as her proviſion, or ſhould be aſſigned 
in truſt for her, this would have been a ſpecifick lien 
upon the mortgage, and have preſerved it from the bank- 
ruptcy. And his Honour the Maſter of the Rolls held, 


againſt the widow, equity would hardly have lent any 
allſtance againſt her, becauſe they claiming under the 
huſband could be in no better plight than the huſband 
would have been, and had he ſued for the money, 0r 
prayed a forecloſure, equity would (probably) not have 


the court might have prevented payment to him, unlels 
he made ſome proviſion for her. //711. Rep. 459 _ 

la an aCtion of trover for certain South-Sea bonds, 
the queſtion fell out upon the trial, whether, if a bank- 
rupt's wife employs another to buy bonds with the bayk- 
rupt's money, and he accordingly does ſo, and delivers 
them to the wife, the affignees under the commiſſion way 
come upon the buyer? Upon which queſtion the Lo'd 
Ch. J. whom the cauſe was tried before, ordered the 


þ2/tea to be ſtayed ; and now the court ſeemed to be of an 
| opinions 


BAN 


ainions that the commiſſioners could not come upon the , 
6 


- for they ſaid if they could it would be of dange- 
pack  fohbenct, becauſe he only aCts as an agent; or 


-ryant to the other; however, it ſtood over. Barnard. 


Rep. 77» 1 18. 


'An eſtate was deviſed to be ſold, and the monies ari- 


iba ' ſale to be divided among ſuch of the chil- 
ing y'/ Re 23d be living at 1 death; B. one of 
ya children, became bankrupt, and the commiſſioners 
"Goned over his eſtate, after which B. got his certihcate 
allowed, and then A. died; decreed, that this ſhare of 
” money which on A.'s death belonged-to B. ſhould be 

\il tothe commilhoners, becauſe not only the latter ſta. 
tots relating to bank:up's mention the word (poſſibility) 
hut alſo becauſe 13 El:z, cap. 7. ſet. 2. impowers the 
-ommiio.1crs to aſſizn all which the bankrupt miyht de- 

irt with; and here B. in the life-time of 4. might have 
releaſed this contingent intereſt; belides, the 21 Jac. 
c 19. enacts, ** that the ſtatutes relating to bankrupts 

{hall be conſtrued in the moſt beneficial manner for cre- 
 ditors.” Ill, Rep. 385. _ | 

F. 8. by will gives to his daughter A. then wife of 
one Beavis, his gold watch, jewels, china and houſhold 
goods, to be at her difpoſ.1, and to do therewith as ſhe 
ſhall think fit; teflator dies; Beavis becomes a bankrupt. 
This is a deviſe ta the ſeparate uſe of the feme, and not 
aſſignable by the commiſk -ners of the bankrupts, &c. : 

A caſe was cited before Lord Chancellor Cooper, viz. 
Deviſe to feme covert for her uſe and benefit; and held, 
that becauſe it was not for her ſeparate uſe, but only for 
her uſe and benefit, it was the huſband's; but the Maſter 
of the Rolls ſaid, he was much diſſatisfied with that deter- 
mination, and here the intent appears to give it to the 
ſeparate uſe of the wife; and a married woman could not 
have, &c. to her own diſpoſal if in the power of the huſ- 
band, and the things were proper for her ſeparate uſe, and 
decreed for the wiſe. - 7 Vin. Abr. 95, pl. 43. 

D:viſe of $001. to be inveſted in land for the benefit of 
the wife of F. S. for her life, and afterwards to her chil- 
dren, and the intereſt of the money to go in the mean 
time to ſuch perſon'as would be intitled to receive the 

profits ; F. 8. the huſband becomes bankrupt ; per cur. 
- This not being a truſt created by the huſband, nor any 

thing carved out of his eſtate, but given by a relation of 

the wife's, and intended for her maintenance, it is not 

liable to the creditors of the huſband, and decreed the in- 

tereſt to be paid to the truſtee, to be laid out in land, and 
ſettled according to the will. 2 Fern. 96. 


A. a trader, on marriage, gives bond to a truſtee to 


Jeave his wife worth 5007. or a third part of his perſonal 
eſtate, at her eleQion ; 4. becomes a bankrupt ; decreed, 
that the wife ſhould core in as a creditor on the 500/. 
and wh:t ſhould be paid in reſpect thereof to be put out 
atintereſt, and received by the creditors during the life of 
the huſband ; and if the wife ſurvived, then the money to 
be paid to her, © 2 Vern, 662. 2 I/ill, Rep. 298. 

But where a bond was given by the huſband for pay- 
ment of a ſum of money to his wife, in caſe ſhe ſurvived 
him, and the huſband after became a bankrupt ; Lord 
Ch, King held, that no part of the eſtate ſhould be de- 
ferred from being diltributed within eighteen months, ef- 
_ pecially here being neither debitum in preſenti, and per- 

haps might never be debitum in futuro, for ſhe might die 


In her huſband's life ; beſides, after certificate allowed, | 


e might trade again, and become ſolvent, and able to 
Pay the bond ; but though the debt was contingent when 
the obligor became bankrupt, yet if the contingency hap- 
pened before the diſtribution made, then ſuch contingent 
crelitor ſhall come in for his debt. Ex parte Cafeoell, ex 
parte Gazalet, ex parte Bateman. 2 Will, Rep. 497. 

T So if ſuch contingency happened before the ſecond di- 

vided made, the creditor ſhould come in for his propor- 

ton thereof, though after the firſt dividend. By Lord 
Ch, King, _ 2 Will. Rep. 499. | 

ands deviſed to his daughter, being a feme covert, for 

7 leparate uſe, without appointing any truſtees, and it 

ng expreſs]y declared to be excluſive of the buſband, 

a] not be ſubject tothe bankruptcy of the huſband, 


-—_ 


| BY Bp , and 
ow decreed at the Rolls accordingly, 2 Jill, Rep. 316, 
I9. | | GY 


| One not in debt, nor then a trader, makes a voluntary 
ſettlement on a child, and afterwards becomes a trader, 


and a bankrupt ; this ſettlement is not liable to __ bank- 


Tuptcy. 3 Will, Rep. 298. | | 


A. came to town, and hired herſelf a ſervant to do all - 


manner of work; but it happened, that, afcer the ſpace 
of a year or two, her maſter and miſtreſs (the girl being 
of a lively and acute capacity) made propoſal to take het 
apprentice, which ſhe readily conſented to, and became 
bound, according to the cuſtom of the city of London, and 


in herfaid apprenticeſhip, not only gained a full knowledge 


of her trade and dealing, but being induſtrious, got a 
ſmall ſum of money to trade withal, and ſuch a credit 
and reputation amongſt the merchants her maſter and mi 
ſtreſs dealt with, that ſhe was reſolved (being encouraged 
by them) to ſet up and carry on a trade for herſelf 3 but 
firſt of all marries one B. a cheeſemonger, who for ſome 
time carried on the trade ſeparate from her, and ſhe the 
trade of ſelling ſilk, alamodes, ſeparate from him ; ſhe 
thrives, and gets money apace; he breaks or fails; where- 
upon It was agreed, that he ſhould be content to be main= 
tained out of the profits of her trade like a gentleman, 
provided he would leave her to trade by herſelf, and not 
intermeddle with the ſame; this was mutua]ly agreed 
upon ; the ſaid A, for ſeveral years carried on the ilk trade 
in her own name, and as a free trader bought and ſold 
the ſilks aforeſaid in her own name, till ſuch time as ſhe 
fell under a delirium or melancholy madneſs, whereupon 
B. began to inſpeQ into the management of the affairs, 
and to caſt up the accounts in the books, upon which he 
finds himſelf in money, ſtock, trade, and good debts, 


worth 8000/. at leaſt; he thereupon reſolves (having put 


his wife into a madhouſe) to leave off the trade, he not 
underſtanding it, to a brother-in-law, by marriage of his 
wife's filter, which he accordingly did ; and after having 
got a ſum for the goods of the houſe and trade, and got 


into his hands the monies, plate, and other things of.va- 


lue, beſides moſt part of the debts that were out, retires 


into the country, and there purchaſes 2001. per annum or 


thereabouts, letting his wife remain in a madhouſe, or 


ſome ſuch place, ſeveral years; atlength, being informed 


that ſhe was pretty well recovered, by perſuaſion of his 


friends takes her home to his country ſeat, and uſed her. 


ſo indifferently that ſhe comes up to London, and falls a 
trading again, and had again good buſineſs and good cre- 


| dit, till ſuch time as B. puts 4, into the Gazette, and 


publickly forbids all perſons to give her any credit, not- 


| withkanding which ſhe had conſiderable dealings, and 


oreat credit given her, though a feme covert, as a free 
and ſeparate trader, till at length, through ſume loſſes 


and croſſes in trade, one D. a creditor, cauſes her to be 


arreſted for 4607. and notwithſtanding two or three 
habeas corpus's brought to remove the ſaid cauſe into the 
court of King's Bench, D, the plaintiff attends with his 


counſel the court of King's Bench thereon, and infiſts on 


the cauſe being tried in the city, according to the cuſtom 


thereof, as a free and ſeparate trader ; the court of King's 


Bench being pitifully inclined to help her if they could, 
orders the city records to be produced, which were ac- 


cordingly produced ; then the court told A. that they 


could not help her, the cauſe muſt be tried according to 
ancient cuſtom in the city, as in ſuch caſes are uſual, 


but would not admit the plaintiff to retard the trial ; the _ 


plaintiff obtains judgment, and charges A. in execution, 
thereon A. brings her habeas corpus to turn herſelt over to 
the Fleet priſon, and there lies charged in execution at the 
ſuit of the ſaid D. for 400 /. | | 

9. A. having many conſiderable debts abroad due to 
her on account of ſuch trading, if ſhe may not ſue for 
the recovery of them in her own name, to her own pro- 
per uſe, for and towards paying and ſatisfying her credi- 
tors their ſeveral juſt debts, though her huſband B. op- 
poſe it, and will not ſuffer her to make uſe af his name, 
having diſcharged ſeveral ations brought by 4. on that 
account ? 


Al 
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A. 1 am of opinion the wife, by a bill in Chancery 
23ainft her huſband, may have relief againlt him, and he 
will be decreed to let his name b2 uſed to get 1n her 
debts by the cuſtom of London, contracted in her ſeparate 
trade, 
 Duere, If the creditors of the faid F. may not take out 
a ſtatute of bankruptcy againſt the ſaid A. f9 charged, in 
execution as a fiee trader, though a feme covert, and by 
that means recover what debts are due to her and fol- 
vent ? 

4. I am of opinion ſuch commiſſion may be ſued out ; 
but the other method propoſed I apprehend will be beſt, 
and they may be partakers with the wife againſt the huſ- 
band. 

D, Whether ſuch ſtatute, if ſo obtained, will not af- 
fect her huſband B.'s eſtate, ſhe having formerly by ſuch 
trade and dealings acquired the money that purchaſed the 
{aid eſtate * gh 

A. 1 apprehend it may. = 

Edward Northy, | Attorney General to Ducen Anne, ] 

If L ſend goods to H. and before ihey are paid for B. 
dies inſolvent, I cannot have them again; but if I ſend 
goods to a factor to diſpoſe of to my uſe and he becomes 
a bankrupt, they are not liable to the debt of ſuch bank- 
rupt. 3. 185, | 

if an obligation be taken in the name of another to 

the uſe of a bankrupt, the commiſifoners may well aflign 
that, unleſs the other party hath of his own money paid 
and fatizfied debts due by the bankrupt, in conſideration 
of that alſo; creditors within 13 E/:z. c. 7. are intended 
for merchandizes, &c. and not creditors upon counter- 
bonds; and the commiſſioners ſhall judge of that, for if. 
they make an aſſignment to ſuch creditors, ſuch allega- 
tions afterwards come too late, for the ſtatute veſts the 
thing afligned in the'party to whom, &c, Noy 142. 

A leflor and lefice for years, the leffor covenants with 
the leſlee and his affigns to renew, then the leſſee becomes 
bankrupt, and commiſſioners of bankrupts affign this co- 
venant; the affignee brought this bill to have the defen- 
dant, the leſſor, renew to him; the caſe was referred to 
IL/yndham J. and Baron Turner, and they certified the 
plaintiff ought not to be relieved, and ſo he was diſmiſſed. 
Ch. Ca. 17, 18. | \ 

A. mortgaged lands, and. afterwards became a bank- 
rupt, the title of the mortgagee ſhall not be impeached by 
the commiſſioners or afſignees of the ſtatute of bankrupt- 
cy. Finth's Rep. 466, 467. | 

It has been ruled in Chancery, that the commiſſioners 
may affign an equity of redemption of a mortgage ; but 
quere, tor it ſeems to be againſt the ſtatute, which enti- 
Lies them to the benefit of a condition that is performed, 
and not forfeited. Nelf. Chan. Rep. 102. 


A trader in London having money of F. S. (who re- | 


ſided in Holland) in his hands, bought 8, S. ſtock as fac- 
tor for F. $. and took the ſtock in his own name, but 
entered it in his account book as bought for F. S., after 
which the trader became bankrupt ; determined by the 


Lord Parker, that the truſt ſtock was not liable to the 


bankruptcy, and faid it would lefſen the credit of the na- 
| tion to make ſuch a conſtruction, Ex parte Chien, 
- 3 Hill. 187. note, | 


Commiſſioners of bankrupt of one S, aſfign a bond of | 
$01. which was made to one JF. whowas former huſband 


' to the wife of S. and to whom ſhe was executrix'; and 
held per cur. that they could not aflign ary thing but 
what the bankrupt had in his own rigtt. The power 


the huſband had of ci{poſing of it, does not make it his 


till he has diſpoſed of it. 11 40d. 138. 


- A. was afſignee of a commiſſion of bankruptcy iſſued / 


out againſt one Byſwil, who had contracted with the de- 
fendant. tor goods to the value of 2441. but not having 
ready money to pay for them, offered to mortgage to him 
4n eltate he had in poſſefiion, as a ſecurity for the money, 
and for that purpole left with defendant the title deeds to 
zcr the alignment drawn; defendant carried the deeds to 
ay attorney to draw the aſſiorment, who died without 
doing it.z after that he carried them to a ſcrivener ; but 
before the affignment was perfected, Bo/wil became a 
bankrupt ; A. 1.0w brought his bill to have the deeds de- 


' his, but that they ſhould, pay it to the perſon as ſhould 


| committee of the company for a new leaſe, and paid part 


B A. N 

livered up for the ſelling of the eſtate to ſatisfy 
tors; defendant's counſel urged, that this was more th,. 
a pledge of the deeds, for that an alignment was intended 
to be made; that it it had been made the court would 
not have taken it from him without payment of the y,. 
ney; but it's not being,made was owing to the death of 
the attorney, which was an accident, and this COurt of. 
ten relieves againſt accidents; and therefore the geeg, 
ought not to be delivered up without payment of the 
money. "The court decreed the deeds to be brought be. 
fore the maſter, and to be delivered by ſchedule to the 
plaintiff, But, note, no reaſon was given for this decree 
Cha. Prec. 375. 
The father on the ſon's marriage ſettles land on him: 
ſelf for life, remainder on his ſon tor life, &*, and Cove- 
nants, curing his own life, to pay the fon 151, a year ; 
the ton becomes a bankrupt ;- the plaintff, as affipnee. 
brings a bill againſt the father, to have the benefit * 

this agreement, and to compel the payment of the an. 
nuity ; but per cur, an aſſignee under a ftatute is nat in. 
titled to have the performance of an agreement made 
with the bankrupt. 2 Fern. 194. 
A. puts out 1000/. at intereſt to the Za/- India com. 
pany, 2nd takes bond for it in the name ct 7 S, his 
wite's relation, and afterwards A. is a bankrupt; 7, 8, 
is ſummoned before the commiſſioners; but before his 
examination tells the company, that the money was rot 


the credi. 


bring the bond ; accordingly A.'s wife brought the bond, 
and received the money ; the court will not inforce F, 8, 
to pay the money. Pre. Ch. 18, * | 

A. was indebted to B. and 4, and B. became bound 
for this money to 7. L. in truſt for the bankrupt; a 
commiſſion iſſued, and this debt was afligned to a credi- 
ditor; M4. L. died, and his creditors releaſed his debt; 
and adjudged that it lies, becaule the intereſt of this debt 
was transferred to the creditor, by the ſtatute 21 Jac, 
c. 19, the bond being made to the uſe of the bankrupt, 
and therefore the releaſe afterwards was no bar; and fo 
the bankrupt's being bound was nct material, the bond 
being in truſt for him. Palm, 505, 
C. poſleſſed of a leaſe for years, contraCted with the 


' of the fine, and by C.'s conſent a new leaſe was made to 
 M. bythe company, and to him executed, and C, was at 
the time of the treaty a bankrupt; the queſtion was, whe- 
ther the commiſhoners could aflign the leaſe to the pre- 
judice of M4. and Drake's caſe was cited; the Lord Keeper 
ordered, that the plea and demurrer be ouſted, and the be- 
 nefit thereof ſaved till the hearing, and he doubted of the 
| leaſe; there were other matters for the benefit of M. 
alſo in the plea. 2 Ch. Caf. 196, | 

Two joint traders, one ot them became bankrupt ; 
per Holt Ch. J. The commiſſioners cannot meddle with 
the intereſt of the other, for it is not affected by the 
bankruptcy of his companion. 3 Salk. 61. 

It there be ſeveral joint traders, payment to one of 
them 1s payment to all ;.ſo if they all, except him to 
whom the payment was made, were bankrupts, the 
payment is only unavoidable as to his proportion. At 
nift prius. 12 Med. 447. fea 

And if there be four partners, whereof three are bank- 
rupts, and their ſhares aſſigned, and a payment was made 
to him that was no bankrupt, it is a payment to all the 
 aſſignees, for now they are all partners. 12 od. 447+ 

It a bankrupt be outlawed atter he committed au zc: 6 
bankruptcy, ai.d upon the outlawry the King lealcs the 
protits of his lands, and grants his chattles, and atter 4 
commiſſion of bankruptcy is taken out, this will not 9e- 
feat the intereſt 'which the creditors have by the batk- 
ruptcy in his eſtate, Salk. 1c8. 

Sale of goods by a bankrupr, after an a& of bankrupt- 
cy, is not merely void; the contract is good between ihe 
parties, but it may be avoided, or not avoided, by 
commiſſioners, or aflignees, at pleaſure, therefore th< 
may either bring trover for the goods, as ſuppoſing the 
contraCt to be void, or may bring debt, or aſjumpſit, 10! 
the value, which affirms the contraft. 3 Saik. 59+ 


A, living 


6) 
4 


Bk AN 

4. 9's, ooo with him, ſends him a quantity of goods; 
yn henſive he ſhovld ſoon be a bankrupt, and not 
B, appr” it reaſonable that theſe goods ſhould go to the 
pa of other creditors, delivers a quantity of goods, 
pan ere moſtly the very ſame that were ſent him, to 
which es " . of A.; after that, but before A.”s acceptance 
hg 7 breaks; the queſtion was, whether the de- 
of mw theſe goods to C. for the uſe of A. did not veſt 
ny : rty of them in A. ſo abſ»Jutely as to put them 
" py 6 Niſpoſal of the commiſſioners of bankruptcy ; 
_— n this appearing by evidence at the trial to be the 
z0d w_ was ſtated by the direCtion of Parker Ch. J. 
Ts the cauſe, for the opinion of the court, who all 
* lieered their opinion ſer:atim this term, that the pro- 
gi of the goods were ſo veſted in A. by the delivery of 
Tcodh to C, for his uſe, that they were not ſubj-Ct to 
ya Fiſpoſal of the commiſſioners. 10 Mod. 432. Stra, 
M_ commiſſioners of bankruptcy appoint a dividend 
to be made of the bankrupt's eſtate, a creditor under the 
commiſſion negleCts to receive of the aſſignees his pro- 
Y tion of that dividend, the aſhgnees afterwards break 
b run away with the dividend that was in their hanis; 
the creditor {hall not be allowed to come upon the bank- 
rupt's eſtate for that money, but muſt take his remedy 
azainſt the aſſfignees as well as he can. Cited by Lord 
Chancellor Hardwick as a caſe that had been put; but his 
Lordſhip ſaid, that caſe wholly depends upon the deed of 
diftribution made by the commiſſioners aſcertaining the 
dividend ; for if no ſuch deed of diſtribution had been 
made, the creditor would have been allowed to have come 
upon the bankrupr's eſtate, and would not have been con- 
fined to have taken his remedy againſt the aflignees. 
Barnard, Chan. Rep. 419, 420. 

H. and other the plaintiffs are creditors of a bankrupt, 
but H, the plaintiff was the principal creditor, and they 
all complain againſt the defendants, who were affignees 
of the commiſſioners, for that they have recovered judg- 


ment for 331 /, of the bankrupt's eſtate in the ſaid F.'s 


hands, whereas the ſaid bankrupt was indebted to him in 
7001. and that 7. and ſome other of the creditors, are 
willing to take their proportion of the ſaid 3317. whoſe 
debts are now in danger of being loſt, if the whole 
ſhould be received by the defendant K. and others, aſ- 
ſignees, &c, who had obtained the ſaid judgment, and 
therefore they exhibited a bill for relief: the defendants 
demurred, for that there is no equity in the bill to change 
the law, by which the aflignees are enabled to recover 
the bankrupt's eſtate; and there is no particular charge 
n the bill that makes the demands of the affignees un- 
reaſonable; the court decreed, that H. ſhould prove his 
debt before the commiſſioners, and pay to the defendants 
their proportion of the 3317. and coſts, and to be diſtri- 
buted to them reſpeRtively. Finch Rep. 264, 265. 

A commiſſion of bankrupt was taken out againſt 
Watſon, the commiſſioners find him a bankrupt, aſſignees 
were choſen, and a dividend made; afterwards ſeveral 
other effC&s of the bankrupt came to their hands; the cre- 
Citors petitioned that the aſſignees might account, and 
make a new dividend; and accordingly the commiſſioners 
took the account, and certified that Green, Hall, and 
Aires, were the affignees; that Green did not appear, and 
ſo no account was taken as to him, but only from the 
Aher two; that Green had received ſeveral ſums of money, 
and whether the other two aflignees ſhould be charged 
with his receipts, they ſubmitted to the judgment of the 
Court; and the aflignees ſold a real eſtate of the bankrupt; 
that Aires received part of the purchaſe-money, and let 

reen have 671. of it, and they likewiſe ſubmit whether 
Hires ſhould be chargeable with this ſum? and it ſeems 
reaſonable, that all the aflignees ſhould be anſwerable for 
the effes come to any of their hands, for all were truſted 
dy the creditors, and the commiſlioners veſted the effeCts 
in all jointly, and it was upon their joint credit that they 
were intruſleg by the creditors, and it was only for their 
 *Weaſe and convenience that they let one another receive 


effects. As to the 671. it is plain, that Aires muſt 
Vou, I 


a remote part of England from B, and 


| credit, and becauſe he thought him a 


Wroth, 
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be accountable for it ; he admits in his own affidavit, that 
on his receiving 2201. reſidue of the purchaſe-money; 
upon Green's deſire he Jet him have 69 /. to lend to ſome 
of the creditors; he admits then that he received the mo- 
ney, and therefore he is accountable tothe creditors for ity 
he having paid it over to another aſſignee, not for the 
proper purpoſe, but to lend over; and he truſted Greer: 
with this ſum, for he ſwears he lent it him upon his own 


| ſubſtantial perſon 
p adjudged in the caſe of Lane and 
that 1f one executor pays over to another execu- 
tor money of the teſtator he has received, this ſhall not 
diſcharge him of it; and in the caſe of Stanley and Dar- 
rington, the Maſter of the Rolls was 
it coming before him in 
report in 1727. 
Where money is paid to one aſſignee, the other ſhall 
not be anſwerable ; for fince an executor or truſtee for 
payment of debts ſhall anſwer for no more than he him- 
ſe}f reccived, neither ſhall an aſſignee; for executors or 


and your Lordſhi 


of the ſame opinion, 
judgment on the Maſter's ſpecial 


| truſtees for payment of debts are forced upon the credi« 


tors, It is not in their power to change them; but the 
aſſignees are truſtecs choſe by the creditors themſelves, 
who gave them an equal truſt, and can have them changed, 
and the aflignees expreſsly covenant to anſwer only ſe- 
verally, Nor is Aires to be charged with the 671. all the 
aſignees ſell the eftate, and Aires and Green came to the 
place appointed to receive the purchaſe- money z but . 
Aires is there firſt, and receives the money, and whi'ſt he 
1s counting it over, Green comes in and defires to have 
671, of it; if Green had received this 67/. and Aires only 
the reſt, without doubt he ſhould not anſwer for it; and 
as Green came before the meeting was over, it ought to 
be conſidered, as if it had been originally received by 
Green, and as if Ares had never received.it. 

Lord Chancellor King : It would be of very ill conſe- 
quence, if a ſolvent affignee might diſcharge himſelf, by 
paying money over to an inſolventone ; he ought to have 
kept the money when he received it; and therefore Mr, 
Aires muſt account for the 67 /. but neither he or Mr. 
Hall are to be charged with what Mr, Green received. 
a 6 a TH 

IF. a viQtualler, was greatly indebted to 4. his brewer, 
and quitted that trade, and turned innkeeper, and bor- 
rowed money of N. his landlord, to buy goods to furniſh 
his houſe, and for ſecurity thereof made a bill of ſale to 
N. but kept the poſſeſſion of them ; afterwards I. became 
further indebted to M7, for drink delivered after his be- 
coming innkeeper; but not able to go on with his trade, 
he agrees with IV, to give him ſecurity by a new bill of 
ſale of the ſame and other goods; but before the execu- 
tion, JY, by contrivance with 17, commits an a of 
bankruptcy, and N, not knowing of the trick, accepts 
a new bill of ſale; 2. ſues out a commiſſion, and gets 


an aſſignment, and brought trover for theſe goods, Holt 


Ch. J. held, guod nullus dedixit, that if theſe goods of 
I. had been atfigned to any other creditor, the keeping 
poſſeſſion of them had made the bill of ſale fraudulent as 
to the other creditors ; but ſince the original agreement 
was as here, and ſo honeſtly and really made for ſecuring 
the defendant's money Jent to I/, for the ſaid purpoſe, 
the agreement was good and honeſt. £4. Raym. 286, 

A. bzing afignee under a commiſſion of bankruptcy, 
and dying indebted by bond, &c. the creditors of the 
bankrupt petitioned, that the adminiſtrator of the aſignee 
might account before the commiſſioners, ſuggeſting that 
the adminiſtratrix had confef]-!, that ſhe believed her 
inteſtate, the aſſignee kept the bankrupt's money in a {r= 
parate bag, with a note'in it, ſhewing it to be ſuch, But 
the adminiſtratrix denying this upon oath, and that the 
did not believe the fact to be ſo, and likewiſe ſwearing 
that teſtator died indebted by ſpecialty ſeveral thouſand 
pounds beyond all his aſſets; whereupon Lord C. Kg 
ordered the petition of the new aflignees to be diſmilled, 
and dire&ed them to bring their bill. 2 Will. Rep. 540. 

Aflignees may ſue ations in their own names for the 
debts due to the bankrupt, for they are transferred by act 


of parliament, but yet it is not a debt upon record: but 


as 


4 K 
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2s in debt upon contract defendant might have waged his 
liw againſt the bankrupt, ſo he may againit the aſſignees. 
Cro. Fac. 105. CR | 
Debt againſt adminiſtrator, and declared, that the in- 


teſtate was indebted to F. S. 1204. for wares fold, and 


that F, S. became a bankrupt, and was fv adjudged by 
the commiſſioners, and this debt was aſſigned to the plain- 


_ tiff being a creditor; it was inſiſted, that by the afſign- 


ment, this is now quaſi a debt on record, and the plain- 
tiff enabled to this ſuit by aCt of parliament, and that 
ley gager lies not; but reſolved, the aCtion did not lie; 
for that debt upon a ſingle contract lies not againſt an 
executor or adminiſtrator; and that the aſſignment by 
the commiffioners of bankrupts did not alter the law, 
but that againſt an aſflignee wager of law did lie; ad- 
Judged for the defendant, Cro. Car. 187. 

Notice of the aſſignment of the debt is not neceſſary to 
be given to the debtor, before aEtion brought by the aſ- 
ſignees for the debt. Lutw. 456. | 

In ſpecial ation on the cale brought by the plaintiff 
as aſſignee of the commiſſioners of bankrupts, he need not 
ſhew how the perſon became bankrupt. Carth. 29. 


When an action is brought by an affignee under a 


commiſſion of bankruptcy, it need not be ſet forth in 
the declaration how he became aſſignee. Barnard, K. B. 
09. | | 

: Though in caſe of bankruptcy it was once held, that 
no trover iay but on ſpecialty, ſhewing the bailment be- 
fore and converſion meſne, yet it has been fince held to 
lie generally ; per cur', 3 Keb. 294. fl. 22. 

Where a perſon makes payment of a debt to a creditor, 
ſoon after he becomes a bankrupt, and the creditor had 


' no notice of the bankruptcy at the time he received the 


money, the aflignees under the commiſſion ſhall not be 
allowed to recover the money back again in an indebitatus 
aſſump/it, but only in an action of trover, and the reaſon 
is that they cannot inſiſt upon having the money by way 


of contra#?, but as a tort. Barnard, Ch. Rep. 207. 


Sale of goods by a bankrupt after an aft of bankruptcy 


is not merely void, the contraCt is good between the par-. 


ties; but it may be avoided by the commiſſioners or al- 
ſignees at pleaſure ; therefore they may either bring zrover 
for the goods, as ſuppoſing the contract may be void, or 


may bring debt or a/ſump/it for the value, which affirms 


the contract, 4 Salk. 59. pl. 2. 

Action by the plaintiff as aflignee under a commiſſion 
of bankruptcy, and the declaration was, that the defen- 
dant was indebted to the bankrupt, and being ſo indebted 
he promiſed to pay to the bankrupt, but throughout the 
whole declaration there was no afſump/it to the plaintift 
the aſſignee, | 
_ Ondemurrer it was inſiſted on by the defendant, that 
the ſtatute had transferred the promile to the afſignee, and 
that a promiſe before made to the bankrupt, was after- 

wards, in point of law, a promiſe to the aſſignee, and 
ought to have been declared on as ſuch, 

Sed per curiam, What reaſon is there to differ this from 
the common caſe of an aCtion by an executor, where 


you always declare on a promiſe to the teſtator, and yet 


the promiſe is as ſtrongly transferred to the executor as 
it is here to the aſſignee, Stra. 697. | 

Satur, a bankrupt, at the time of his going off left 
ſome plate with his wife, who, in order to raiſe money 


| upon it, delivered it to her ſervant, who went along with 


the defendant to the door of Mr. I/oadward a. banker, 
and there the defendant took the plate into his hands, 
and went into the ſhop and pawned it in his own name, 
gave his own note to repay the money, and immediately 
upon receipt of it went back to the bankrupt's wife, and 
delivered the money to her. And in zr2ver for the plate, 
the jury (conſidering the defendant acted only as a friend, 
and that it would be hard to puniſh him) found a verdict 
for the defendant; but upon application to the court, a 
new trial was granted, upon the foot of its being an ac- 
tual converſion in the defendant, notwithſtanding he did 
not apply the money to his awn uſe, ar.d upon a ſecond 
trial the plaintiff obtained a verdict for the value of the 
plate. 


aſſignee were purchaſed ? 


| ſtated, which ſhould be Jaid out of the caſe, Fir, That 
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N. B. A difficulty aroſe upon the motion fora n 
trial, which was this; there were other thins, : 
plate in the' declaration, and as to them the alloy 
the defendant was right; and yet a new trial ke a 
granted upon the whole z but upon confileration bs 
court held, that could be no reaſon to refuſe a new t ry 
for if the merits as to thoſe other things were vi 
defendant, it would be found for him as to them, R. 
it was agreed on all hands, that if one defendant be 4 
quitted, and another found guilty, that defendant % 
have no new trial, 2 Stra, 813. 2 

Trover by the plaintiff, as adwiniſtratrix of 7p; 
Wilſon, the affignee of the effets of Edward ferns 
bankrupt, for ready money, ad damnum bc9 |, Us, Y 
Not guilty, a ſpecial caſe was made for the opininn & 
the court, | y 

That Edward Poulter on the ſeventh of Mzy 112 
became a bankrupt, and a commiſſion iſſued again bin 
the third of Fugujt following, by virtue of which he wy 
declared a bankrupt, and the plaintiff's inteſtate choſen 
aſhonee, and had an aſſignment, 2 

That on the ſixteenth of June 1724, the bankrupt's 
wite brought to the defendant 3082/7. 35. 119. of the 
bankrupt's money, and deſired the defendant to buy ſome 
India and South-Sea bonds with it. That the defendant 
knowing of the bankruptcy, and that the money Was 
part of the bankrupt's effects, received the ſame, and on 
the ſaid 16th of Zune, and 234 of Fune, with part of 
the ſaid money bought twenty S2uth-Sea and India bond; 
and Zohn Abington, the defendant's ſervant, by defendant's | 
order, with other part of the money bought ten bond; 
more, and defendant delivered all the thirty to the bank. 
rupt's wife. That on the ſecond of Septembzr 1724, the 
aſſignees having notice where ſome of the cft:Us were 
depoſited by the wife, ſeized 22 of the bonds for the 
benefit of the creditors, and accepted them as part of the 
bankrupt's eſtate; and upon this ſtate of the caſe, the 
point reſerved was, whether the defendant is liable in 
this aCtion to make ſatisfaCtion for the money with which 
the eight bonds that did not come to the hands of the 


It was argued for the p'aintiff, that here was a plain 
property in the plaintiff, and a converſion in the defen- 
dant; in order to make it out, there are ſome things 


at the time of receiving the money and buying the bonds, 
there was no commiſſion, the tranſation by defendant 
being in Fre, and the commiſſion and aflignment not 
till Aug! following. But as to this it is ſtated, that he 
became a bankrupt the 7th of ay before, and from that 
time the property of the affignee commences, Secmdy, 
That ten of the bonds were bought by another perſon, 
one John Abington; but this is ſtated to have been done 
by the defendant's order, and with part of the money re- 
ceived by him of the bankrupt's wite, and that the defen- 
dant had the bonds of his ſervant, and delivered them to 
his wife, by which he has made it his own a&t, Third, 
The ſeizing 22 of the bonds, by virtue of the commile 
ſion, for the benefit of the creditors, and accepting them 
as part of the bankrupt's eſtate; this is not ſtated to be 
done in affirmance, and by way of authenticating the a 
done by the defendant in purchaſing theſe bends ; but 
only to leſſen the damages, which otherwiſe muſt be gi- 
ven for all the money ; and to ſhew, that in point of juſtice 
and equity, the plaintiff is intitled only to a fatisfaction 
for the money with which the eight bonds, not yet brought 
to light, were purchaſcd ; for if the plaintiff had taken 
a verdict for the whole, ſhe muſt have been compelled 1n 
a court of equity, either to deliver up the 22 bonds, 0 
abate for them; and it is in caſe and favour of the defen- 
dant, who had parted with the poſicſlion, to take theſe 
bonds out of the hands of a third perſon, and at the ſam® 
time allow him the benefit of the ſeizure, The purchale 
of every bond is a diſtin& a&, and where that which 18 
the produce of my money is to be come at, I have mf 
election to ſue for the money, or the thing fo purchaſe 
with my money. Huſſey v. Phyaal, 12 I. 3+ If the 
bankrupt ſells goods, the aſlignee may bring rover for jon 

| wy 
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is 1s, of afirm the ſale and ſue for the money ; and if 
h bankrupt does ſo in two inſtances, the aſſignee is not 
add to make one uniform eleCtion for both caſes ; but 
m are diſtin and independant, he may ſue one ven- 
- 4 the money, and as to the other, may diſaffirm the 
and maintain 7rover. [n this cale it is ſtated, that 
at bonds were purchaſed at different times, ſome upon 
the (6th and others upon the 23d of June; not that it 
:. material what he did with the money; for as he was 
: ſefſed of the money of the aflignees, he can no other- 
wiſe diſcharge himſelf of it than by a payment to them, 
Faurthly, T be danger that in general will attend brokers 
ind others, if they ſhould be charged merely on account 
of the money's paſſing through their hands, may be Jaid 
out of the caſe; if they do not know it, it may be hard ; 
but if they know it, they ought to be charged; and there 
:; expreſs knowledge ſtated in this caſe, not only of the 
bankruptcy, but that the money was the bankrupt's 

H | 

_ theſe things are laid out of the caſe, there will then 
he a plain property in this money in the plain:iff, and a 
converſion in the defendant ; it will be no more than 
this: A man, knowing of the bankruptcy, and having 


money or goods of the aſfignee, diſpoſes of them without. 


his authority ; and it will not at all differ from the prece- 
ding caſe of Parker v. Goodwin ; Where in trover for the 
plate it was. held, that he was liable tho? he did not apply 
the money to his own uſe; he was charged with the plate 
az having had it in his cuſtody, and not delivering it to 
the affignees; and there the plate was forth-cominz ; but 
theſe eight bonds are not, "There the directions were to 
jawn, but here to byy, There the produce of the plate 
was delivered to the wife, here the produce of the money 
was delivered to her. Tn neither caſe had the defendant 
any advantage; if any difference, his diſadvantage was 
preater there than here, becauſe there he had by note 
ſubjeed himſelf to pay the money, 

kt may be ſaid, he laid out the money as direed, and 
purſued his authority, To which it is anſwered, that 


the aſſignee, and he was not privy to the tranſaCtion ; 
for though in another caſe it ſhall be taken that the wite 
aQs as a ſervant, yet that is only where the huſband him- 
ſelf has power 3 and-though the affignee comes in, in pri- 
vity under the bankrupt, yet that is only as to all tranſ- 
actions previous to the bankruptcy; but no act of the 
bankrupt ſubſequent can bind the aſflignee, there being 
then no privity between them. 

Thecourt, without hearing any argument of the other 
fide, declared, that if the four things inſiſted on for the 
plaintiff were all to be laid out of the caſe, the conclu- 
hon drawn from thence, and the application of the caſe 
of Parker v, Goodwin, would be right; and as to the firſt, 
ſecmd, and fourth things, they thought they ought to 
have no weight againſt the plaintiff; but as to the third, 
thzy were all very clear in opinion, that the ſeizing part 
of the bonds was an affirmance of the defendant's aCt in 


laying out the money, and that the plaintiff therefore. 


could not avoid the act as to part, and diſavow it for the 
reſt, So the defendant had judgment. 2 Stra. 859. 
Barnard. K. B. 71, 118. DS OS 
ſhe plaintiff, as aſſignee of the effe&s of Cripps and 
varme, bankrupts, brings trover againſt the defendants 
for ſeveral parcels of filks. And upon the trial a caſe 
was made for the opinion of the court. | 
That the defendants were mercers and partners in 
Lindon, and uſually dealt with Cripps and Puarme, who 
were alſo partners, living at Penryn in Cornwall; and on 
the ſeventh of April 1715, the defendants by their order 
at the goods in the declaration, and gave them credit in 
their books, they being at the ſame time indebted to them 
or other goods the eighteenth of May following, Cripps 
and Duarme, without the knowledge of the defendants, 
lent divers ſilks (the ſame ſent down in April) to Mr, 
enhallow at Penryn, for the uſe of the defendants. Fune 
the fourth Cripps and Duarme became bankrupts: Tune 
the lixth he wrote a letter to the defendants, ſignifying 
their affairs were in adeclining condition, and thinking it 
at reaſonable that the laſt parcel of goods ſhould go to 


9 


B.A N 
ſatisfy their other creditors 
tered them in their books, but left them with Penhallow; 
who had orders to deliver them to the defendants; Tun? 
the ninth a commiſſion of bankruptcy iflued, and the ef- 
fects were aſſigned to the plaintiff, Fine the thirteenth 
the defendants received the letter, which was the firſt 
notice they had of the delivery to Penhallow, and as ſoori 
as poflible, they ſignified their conſent to take the goods 
again, 

It was argued for the plaintiff, that the bankrupt had 
undoubtedly a good property in the goods by the fale 
made the ſeventh of April; the queſtion now to be con- 
lidered is, whether any thing appears to diveſt that pro- 
perty, before the aCt of banktuptcy ? The goods it is true 
were delivered for the uſe of the defendants ; but that 
delivery was without their knowledge. They were not 
obliged to accept them, and therefore before acceptance 
tne property could not be altered, and the bankrupts 
might have countermanded that delivery, If inſtead of 
ſending them to Penhallow, they had kept them in their 
hands until an anſwer to the letter, would that have al- 
tered the property ? Certainly it would not. This letter 
can amount to no mote than a propoſal, and therefore the 
ſubſequent conſent (if it has any retroſpe&) can only have 
relation to the time of the propoſal, which was two days 
after the act of bankruptcy. Though the delivery is ſta- 
ted to be to the uſe of the defendants, yet it does not ap- 
pear to bein ſatisfaction of the precedent debt, fo there is 


no conſideration, and then the delivery is fraudulent as 
to creditors. 


It was argued for the defendants, that by the delivery 


to Penhallow the property was altered before acceptance; 
and the bankrupt could not countermand it, for there 
was a good conlideration, v1z, in fatisfaCion of the debt ; 
and this is explained by not entering it in their books, 
and their unwillingneſs that the other creditors ſhould 
come into an average for theſe goods ; this does not take 
effect as a gift, but as a ſatisfation, and therefore not 


| countermandable. Dy. 49. a. 2 Rol, Rep, 39. 2 Leon. 
nobody could give him any direCtions or'authority but | 


30. And fince it cannot be countermanded, the perſon 


to whoſe uſe they were delivered has an abſolute property 


in them, until diſagreement, Rol. Abr, 32. pl. 13. Sty. 
296. Yelv. 164. Cro. Fac. 667, Here was no difa- 
greement, but as ſpeedy a conſent as poſſible; 

An accord executory is no fatisfaCtion before it is exe- 
cuted; it is admitted, that a delivery without conſidera= 
tion may be countermanded ; and this is ſuch, for the 


| precedent debt is not merged, becauſe the party could 


not plead this re-delivery in bar of any action for the va- 
lue of the goods, unleſs they aQually were returned to 


the perſon who ſold them, or he fignihed his conſent; which 


was not done before the att of bankruptcy committed. 
Ch. J. "The queſtion is, whether, by the delivery to 
Penhallow, without more, the property was altered ? fot 
if that delivery was countermanded, then the act of bank= 
ruptcy intervening, before any aſſent of the defendants, 
will prevent the property from veſting in them. I think 
upon the circumſtances, that there appears a ſufficient cor- 


 ſideration to take away a ſubſequent power of counter- 


manding, and that this delivery was in ſatisfaftion of the 


| debt; it is truc, the bare delivery will not extinguiſh it, 


becauſe he had a power to diſſent ; but yet, according to 


Butler and Baker's caſe in 3 Co. the abſolnte property 


paſſes, ſubjeCt to a diſagreement by one of the parties; the 
contra&t does not ſtand open till agreement, but 1s com- 
pleat, unleſs there be an actual diſagreement; the conſe- 
quence of all this is, that the delivery to Perballow, to 
the uſe of the defendants, being before the a&t of bank- 
ruptcy, and founded upon a good conſideration, tranſ- 
fers the abſolute property to them, it being ſtated that 
they never diſagreed. Powys, *: accordingly. ; 

Fre, J. All theſe caſes go upon the diftintion, where 
the delivery is with and without confideration, Dy. 49- 
and it the delivery is of money, debt lies, Nelv. 23, 24+ 
2 Cro. 687. Raft. 159. If of goods, trover. Bui/t. £8, 
The precedent debt 1s a ſufficient confileration, and it 
veſts before notice; for it being to his teneht, a dila- 
greement ſhall not be preſumes, 


Farteſeue, 


; therefore thy had not &n* 


£8, 
ce 
25 
0; 
£5.1% 
3:4 
HM 
138 
40 
i 
| 
} 


OL IE IEt b =, M 


. Se eos. ns 
- OT RIG oo res 
Ind 


EXIT. 


— 
_ 


+ eb 1g 


B AN 
Forteſcue, ]. Property, by our law, may be diveſted, | 
without any actual delivery ; asa horſe (old in a ſtable; but 
it is otherwiſe by the Civil law. A general bailment al- 
ters no property z but this is not ſuch. It cannot be ta- 
ken for a releaſe, for defe&t of contrat; but it is pro- 
(pony a payment in ſatisfaction; it is more reaſonable to 
apply it to diſcharge the debt, and not as a gift; fora 
- man is juſt before he is kind; and fince he paid it 
in ſatisfation, he will intend an acceptance, until the 
contrary appears. Stra, 165, Forteſcue 353. 10 Med. 
2. ; 

"my hath one in execution for debt, and then he be- 
comes a bankrupt z the commiſſioners athgn the debt; if 
the party eſcape, whether may this aſſignee have an action 
of eſcape? And | conceive it may be anſwered in the 
affirmative; for by W/e/tm. 2. c. 11. debt is given in ſuch 
caſe againſt the gaoler by the equity of that ſtatute (for 
the words extend only to lenoaita) and by the 1 ac. 
| tap. 15. ſe. 13. [which ſee under the firfl diviſion of this 
i zitle.] So that by the aſſignment the debt is veſted to all 
f, intents and purpoſes in the grantee, as if he had been the 
1 original debtor; therefore the grantee might have had his 
Þ  _ ation againſt the ſheriff; and the ſtatute ſhall be liberally 
x expounded for the relief of creditors; eſpecially ſeeing in 
"i this caſe the aſſignee or grantee is without any remedy for 
= the debt, if he cannot relieve hjmſelf againſt the ſheriff, 

' Billing. 127. | | 
| He who comes in as a creditor, and hath a debt made 
_ 3p over unto him by the commiſſioners, &c. ſhall be barred 
by the-ſtatute of limitations; for neither of the ſtatutes 
' gives the aſſignee any larger power, &c. than the original 
debtor had ; alſo the ſtatute of limitations was made for 
quieting of men's eſtates, and avoiding of ſuits, which 
ſtatute ſhall not be taken away without ſpecial words. 
Billing. 129. | | 
Cale by the aflignee of the commiſſioners of bankrupt ; 
the defendant pleaded non aſſumpſit infra ſex annos. Holt 
moved, that the affignment and promiſe, which gave a 
new cauſe of ation, are within the fix years, and the aſ- 
fignee ſhall have a new fix years ; cur” contra, The fix 
years ſhall be accounted from the original aCtion, and the 
new promiſe is but a fition in law. The court inclined 
to give judgment for the defendant ; but a diſcontinuance 

was granted, &c, Comb. 70. © in 
Statute of limitations was pleaded to an affignee of 
commiſſioners of bankruptcy, and reſolved by the court, 
that the ſtatute of bankruptcy transfers the right to the 
aſſignee ; but it is no more than the old right, which the 
bankrupt had before he had committed any act of bank- 
_ ruptcy, and therefore the aſſignee muſt take it in the ſame 
plight and condition as the bankrupt himſelf had it ; ſoit 


the aſſignee was in the ſame caſe (as to the right) with 
the bankrupt himſelf, and conſequently if he was barred 
by the ſtatute of limitations, fo ſhall the aſſignee. 8 4:4. 
171, 172. | 
{Ehough the aſſignee of the effeCts of a bankrupt claims 
under the 2& of parliament, yet as the ſtatute of limita- 
tions might be pleaded againſt the bankrupt, by the ſame 
reafon it is pleadable againſt ſuch aſſignee; per Ld, Chan- 
cellor. 3 Wil. Rep. 144- nn 
A doubt ariſing, whether an aſſignment over of a term 
by the bankrupt was abſolute, or by way of mortgage 
only ; the queſtlon at a meeting of the creditors for that 
purpoſe was, whether the affignees ſhould bring a bill to 
redeem this leaſehold eſtate, or not; but the majority of 
the creditors were of opinion not to do it; and the aſ- 
lignees being thereby diſabled from doing it by this clauſe 
in the ftatute, the reſt of the creditors, who were of opi- 
nion for bringing ſuch a bill, brought a bill in their own 
names againſt the ſuppoſed mortgagee and aſſignees of the 
commiſhoners, praying to be let in to redeem. The aſ- 
ſignees anſyered, that they were deſirous it ſhould be re- 
deemed, but the ſuppoſed mortgagee oppoſed it. The que- 
ſtion now was, whether this bill was well brought? And 
Parker, J. who fat for the Lorti Chancellor, thoughe that 
it was; and that if the affignees refuſe to bring a bill that 
is for the benefit of the bankrupt's eſtate, any creditor has 
a right to bring ſuch bill, under peril of coſts; and de- 


creed, that the aſſignees, in the firſt place, 


—_ part of the creditors) ſhall have this re 


hath been adjudged in the caſe of Moſon and Plunket, that 


| reach a compleat execution at the ſuit of a ſubjeR, by 


B: A: -N 
have liberty 


antiffy ( the 


. dempti 
ut he ſaid, that in general, where there = =, 


perſons to get in the eſtate of another, a court of 6: 
will not ſuffer either the creditors of the t "n 
creditors of a bankrupt, to bring a bill in equity, in 
to pet in that eſtate; but if an exccutor, or by ny 
der a commiſſion, will collude with a debtor, there Uſa 
doubt a creditor may bring his bill, in order to toks 6s 
of that eſtate ; and charge the aſfignees or executor rh 
{uch colluſion, Barnard. Ch, Rep. 32. _ 
A bankrupt, indebted to A. in 204. and to B in + 
hath a debt due to him on a bond of 20o /, the cours gs 
opinion, that this bond debt might be aligned þ rg 
commiſſioners to the creditors reſpectively, in propent : 
to their debts; and per WVarburton, JT, When jt « 
aſſigned, they may ſeverally ſue for the ſame, becauſe Fo 
act of parhament operates upon the aflignment, Gut 
IQG. pl. 282. LO 
One joint trader becomes a bankrupt, and the oth 
receives 100/. of a joint debt ; aſſignee brought trouy fr 
the whole money received ; but reſolved, that he pleey 
only maintain an action for a moiety, for he can on] 
have ſuch aQtion as the bankrupt could, 2 Show, x0 
In trever by the platatift, as afſignees of the effects uf 
Samwnel Fairclough, a bankrupt, a caſe was made for the 
opinion of the court, | 
That the bankrupt was appointed collector of the land 
tax for the precinct of Aldgate, in the city of London, du. 
ring the year 1730; on the ſeventh of Fuly 1731 be 
committed an act of bankruptcy, having then 1 ol. of. 
the tax in his hands, and on the ſixteenth of Fu the 
commiſſioners of the land tax iſſued their warrant, upon 
which the goods in the declaration were ſeized the ſame 
day z that on the ſeventeenth of July a commiſſion of 
bankruptcy iſſued ; that an aflignment was made to the 
plaintiffs oh the nineteenth of Fuly; and that on the 
twenty-ſecond of 7uly the defendants tcok away thegoods 
and ſold them, h 
Upon this ſtate of the caſe, the general queſtion was, 
whether the plaintiffs had a property in theſe goods? for 
as to a converſion (ſuppoſing there was a property) the | 
defendants did not offer to diſpute it. es” 
For the plaintiff this caſe was conſidered two ways, 
Firſt, as if it was between private perſons; and ſecondiy, 
whether there was any intervention of the prerogative, 
_ Asto the fir}, to make theſe goods ſeizable they muſt 
de his, 2, e. bankrupt's, at the time of ſuch ſeizure, The 
power in 3 Geo, 2. c. þ. 25, is, for the commiſſioners 
to ſeize the eſtate real and perſonal, of ſuch colleRtor, t 
him belonging; and it was inlifted, that on the ſixteenth 
of Fuly theſe goods were not his, an a& of bankruptcy 
being ſtated to have been before. And that though in the 
caſe of the crown it has been held, that it is ſufficient to 
come any time before the afſiznment, and there is no re- 
lation to bind the crown; yet in the caſe of a ſubjeQ, 
the goods are in the affignee by relation from the a&of 
bankruptcy ; and all meſne as will be avoided, Salt, 
IlI. And therefore it is conſtant experience, to over- 


to redeem, and in default thereof, that the p| 


eſtator, or the 


ſhewing only an aft of bankruptcy before ;z and 21 Fa. 1. 
Cc. 19. ſuppoſes ſo, by providing that the goods ſhall be 
equally diſtributed between the creditors, whereof 10 exe- 
cutton 15 ſerved and executed before an aCt of bankruptcy. 
So in Philips and Thompſon, 3 Lev. 69, 191. where the 
writ was delivered before, but not executed until after an 
att of bankruptcy; it was doubted, but it would have | 
been bad, had the act of bankruptcy been before both. 
Bankrupts are conſidered as offenders, who have forfeited 
their eſtate, and are not capable of conveying any pro- 
perty ; and therefore where, after an a& of bankruptcy 
and before any commiſſion, the bankrupt ſells the goods, 
it is in the eletion of the aſfignee to diſavow it, al 

bring troverz he may indeed avow it, and ſue for the 
money.; but then the bankrupt is not conſidered as tranſ- 
ferring any property of his own, but as ating as ſervant 
to the aſſignees. This ſhews there is no ſort of property 


remaining in the bankrupt, However, it will be fu - 
cien 


B A N 


cient if we only ſuppoſe the property to be in abeyance, 
as in the common caſe of inteſtacy before adminiſtration ; 
for then the goods were not his, and conſequently not 


"hon, If it would be thus in the caſe of the ſubject, 


let us ſee if there is any intervention of the prerogative, 
to give it a different turn. This indeed is the main point | 


between US 3 for if he is conſidered as the debtor of the 
wn, and the warrant of the commiſſioners to be equal 
Xn extent) it muſt be admitted that it will be againſt 
p "il the crown mult take, the warrant coming before 
usz "aſſignments And on the other hand, if the crown 
py ut of the caſe, it is to be preſumed it will not be dit- 
gi 4 but that the plaintiff's are intitled to be. 
Pl. was inſiſted for the plaintiffs, that the colleRor is 
not to be conſidered as the debtor of the crown z but the 
eiver general is, and ſo is the diviſion z and there is a 
Nin reaſon for this diſtinAion; the diviſion is originally 
cirged, and can no way be diſcharged, but by a pay- 
ment to the receiver general, "The colleQtor is a midd]=- 


man between them, in whom the crown repoles no con- | 


£ence, and therefore leaves him to be appointed by the 
diviſion 3 and at the ſame time the crown reſerves to it- 
elf the appointment of the receiver general, as the per- 
ſon by whoſe a&t the crown may be affected. Had the 
a& intended to turn the crown round to a remedy againſt 
the colleor in the firſt place, it would only have pro- 


vided, that what bad remained after diſpoſal of the collec- 


tor's effeas, ſhall be levied on the diviſion by a re-aſleſ]- 
ment: but left ſuch 4 conſtruftion ſhould be made, there 
« added an expreſs declaration, chat payment to the col- 


letor is no diſcharge to the diviſion, until the money is. 
Jodged in the receiver general's hands z the plain import 


of which is, let the diviſion :ate care who it ſends the 
money by, for he ſhall be conſidered as their agent, and 
not the crown's. If the crown was in any danger of 
loling the duty, there might be ſome colour to ſet up the 
prerogative z but here the duty is ſecured to the crown in 
all events by aſſeſſments and re-aſleſſments. The re- 
ceiver general is the crown's debtor, becauſe the crown 
cat\ reſort to no one elſe, when the money is in his hands ; 
but its being in the colleCtor's bands is a circumſtance of 
no conſequence to the crown, or that makes the leaſt al- 
teration z put the caſe that I am debtor to the crown, 
and ſend my ſervant to the Exchequer with the money, 
and he negleAts to pay it in, can that ſervant be ſaid to be 
the debtor on whom the crown.can levy the money ? No; 
the crown conſiders me as the debtor ſtill, and as the per- 
ſon who is to ſuffer by the other's negleR. Will any 
body ſay, the crown is bound to take the colleQtor for its 
paymaſter ? The aQts provide for the contrary. 

Now if the crown has liberty to avow or diſayow the 
payment to the colleRor, then the diviſion's having once 
pad the money, and being bound to pay it again, is bet- 
tering the condition of the crown, and no eaſe but a load 
on the diviſion. Bo IO 

There is one thing more to be conſidered, and that is; 
ſuppoſing the crown has its eleCtion to reſort to the collec- 
tor or the diviſion, and they are to be conſidered only 
as ſo many ſecurities to the crown ;z yet, whether this 
warrant of the commiſſioners, which came before the aſ- 
lynment, is to be conſidered as equal to an extent, which 
comes in time, if before the aſſignment. And it is pre- 


lumed there is a great difference between them. An ex- 


tent is a matter of record, an ancient Common law pro- 
cels, and binds from the ze/le, notwithſtanding the ſta- 


ute of frauds ; whereas this warrant of the commitſlioners: * 


$2 mere matter {x pats, the date whereof is of no con- 
*qyence, And can it be imagined, that if the parlia- 
Ment bad intended to make the colleor debtor to the 
own, that they would not have left to the crown ſo 
noble a remedy as an extent ; or at leaſt haye provided, 
that this warrant ſhould be equal to an extent? Whereas, 
ng not done fo, but only impowered the commiſ- 
Fg to iſſue a warrant, and continued the charge on 
Y viſion, it muſt be taken to be a proviſion in favour 
k the diviſions and for their re-imburſement ; "That 
, creas, Without ſuch proviſion, every man who is re- 

Hed would have no other remedy but a ſeparate action 


L. I; 


| plaintifts in this action, For this purpoſe two things are 


we 
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f | | 
|for the money had and r 


Pp 


eceived to his uſe which Id 
certainly lie againſt the colleQor who Howtos gr 


not pay over; they ſhall now all have a more expediti | 
editious 

_ leſs expenſive remedy : This is finding a os uſe _ 

or the warrant of the commiſſioners : it falls in with the | 


declaratio s In favour of the duty, that the diviſion is not 
ciſcharged, until the receiver gener 


: : al has the mbney ; and 
it falls in too with the different conftitutions' *4 
officers, for one of which the diy pagan ian Fwy 


ifion is anſl 
not for the other; and therefor en ly ewes Prove 


: elit is to b 
this ation of mrover is well brought, 0 be hoped that 


| Lord Hardwick Ch. J. This caſe has been properly di- 
vided by the bar into two points. Fir, What the 
conſequence would be, if this is conſidered as between 

two ſubjefts; and ſecondly, Whether the prerogative of 

the crown makes any difference: and as to the fiſt of 
theſe, we are all of opinion, that if this was a caſe be= 
tween two ſubjects, the property of theſe goods would be 
in the plaintiff, The commiſſioners of bankruptcy have 

neither by 13 Eliz, nor the ſtatute of Jac. 1, any pro- 
perty veſted in them, but only a power to take order 
about them by their diſcretion, Jo. 196. And when 
they have once executed that authority by aſhgnment, the 
property 1s 1n the affignees by relation from the time of 
the act of the bankruptcy committed; and an execution 

'aken after ſuch a&t of bankruptcy, and before the aſ- 

ignment, at the ſuit of the ſubject, will certainly be 
avoided, as was held in Cole v. Davies. Hil. x0 I, Jo 

and fo 1s 3 Lev. 191, 69. for the execution is a meſne 
act, and as ſuch will be avoided. Salk. 111. The pro- 
perty 1s not in abeyance until aſſignment, but remains in 

the bankrupt, according to Salk. 108. 

| But then, ſecondly, we think here is ſuch an interven« 

tion of the prerogative of the crown as will defeat the 


to be conſidered ; firſt, whether the money in the hands 
of the collefor made him debtor to the. crown for ſo 
much ; and ſecondly, what effe& the warrant and ſeizure 
will have in the preſent caſe. | 

And firſt we hold, that, notwithſtanding the objeiong 
made at the bar, the colleQor is to be conſidered as the 
| King's ſervant, and indebted to him. It is the King's 

money that he has colleed, and theallowance to the col-_ 
leQtor is not made by the diviſion, but by the King: and 
though the diviſion is liable for his imbezilments, yet that. 
is only as ſo many ſeveral ſecurities to the crown, Te<c 
what purpoſe are powers given to the commiſſioners, t 
ſummon any perſon they ſuſpe&t of imbeziling, if he + 
not conſidered as indebted to the crown ? ENT 

And as to the ſecond thing to be conſidered, viz. wh. 
'effeC the warrant of the commiſſioners will be ofz wed. 
not think it is equal to an extent, ſo as to bindthe goo 
from the date, But what we ground our judgment upc 
is, that, until an aſſignment, the propeity was in t! 
bankrupt : That the crown's hands were upon theſe gooc. 
and created a lien before the aſſignment, The crown _ 
not bound by the at&t relating to bankrupts, not bein. 
named. 2 fo. 202. Bunb. Rep. 202, And though t' 
King is bound by an aQual aſſignment, 2 Show. 481. y: 
that is becauſe the property is then abſolutely transferr. 
to a third perſon ; but relations, which are but fitions 
law, cannot bind the crown, Hob. 339. And tho” t 
actual ſale was not until after the aſhgnment, yet t 
goods were in cuſ/tadia legis before, Cro. Car. 148. Up: 
this ſeizure, all the right which the affignees had, is - 
redeem the goods on payment of the money, which a 
in the hands of the commiſſioners as a pledge for that pu 
poſe; but they have brought their a&tion without payme: 
or tender of the money, and conſequently muſt fail ; 
it, | 

The poflza muſt be delivered to the defendants, and tl 
plaintiff muſt pay the coſts of a nonſuit, which, upon al 
fidavit of the defendants acting as officers, were order: 
to be treble, 2 Stra. 878. Barnardi/?. K. B. 342, 36: 
Braſſey et al. v. Dawſon et aP, : | 
* C. about two months before: bankruptcy, having tru: 
money, tallies, &c. in her hands belonging to her children, 
makes a declaration, declaring the truſt of what belonged 


to her children reſpectively, &. the creditors would —_ 
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2 Þ-; AN 
ſet this aſide, Lord Chancellor ſaid, it was a fair and 
honeſt proceeding ; there can be no bankrupt in equity, 


but at law only. 10 Med. 489, 490. 

The bankrupt having been a very conſiderable mer- 
chant, in large dealings, committed a ſecret a& of bank+ 
ruptcy the 18th of April 1743, but afterwards appeared 
publickly, and aCted openly as a merchant. The plaintiff, 
| ignorant of ſuch at, had, after the act, very large deal- 
ings with him of bills of exchange, and relating to ſeveral 
other ſums of money, which were paid by the bankrupt 
to the plaintiff, and all other ſums paid by the plaintiff 
to the bankrupt, for inſurance of ſhips and duties at the 
| Cuftombouſe, all which dealings appeared to be very fair 
and honeſt. The ſums paid by the bankrupt to the plain- 
tiff amounted to the ſum of 3ooo!. and thoſe on the 
other hand charged by the plaintiff to the bankrupt, to 
the ſum of 712/. After theſe tranſaftions a commiſhon 
| iſſued againlt the bankrupr, November 3oth 1744, and the 
aflignee brought an aCtion againſt the plaintift for the 
3009/. as ſo much money had and received to the uſe of 
the aſſignee, which was tried ; and it appearing that the 
ſum of 3coo!l. was paid by the bankrupt after the at of 
the 18th of April 174.3, the aflignees recovered the whole 
at law. The defendant at law becomes plaintiff here, 
praying that the ſeveral ſums he paid to the bankrupt, to 
the amount of 7127. ſhould bg allowed him, -to be de- 
ducted out of the 3o000!/, recovered againſt him at Jaw, 

Lord Chancellor : There are two queſtions in this caſe : 
_ Fir/f, Whether the party has a right to have ſuch deduc- 
tions made him. Secondly, Whether he hath taken a 
proper method to be relieved, or whether this court can 
relieve as to that, which in this caſe he cannot be relieved 
or allowed in law: As to the | 

Firſt, It is certain the aflignee may maintain an action 
for all ſuch monies paid by a bankrupt, and the aCt of 
bankruptcy committed ſhall over-reach alſo all records, as 
judgments, ſtatutes, &c, ſuffered afterwards, andeven exe- 
cutions executed ; nor does the law allow the dealer with 
the bankrupt after ſuch act any ſuch deduQtions, but where 
the dealings are fair, as they appear to be in the preſent 


| caſe ; perhaps it is one of the hardeſt caſes any intendment_ 


of law upon the ſtatute obliges the party to ſubmit to, 
But though this be a fiction of law, and it be a rule of 
law, that fition ſhall not be made to the prejuice of 
any one, yet this caſe is taken out of that rule of law by 
another, that it is better there ſhould be a miſchief ſuf- 
fered than a general inconveniency. For the difficulty to 
find out the fairneſs of ſuch contracts would be other- 
wiſe inſurmountable ; and eſpecially ſince trade is now 
become more general, and conſequently more intricate, 
particularly in this caſe, the negotiating of bills of ex- 
change; and here the affignee recovering on an 7ndeb, 
aſſump. for money paid by the bankrupt, the plaintiff in 
the ation ſhould have inſiſted on the tort, and might 
have brought zrover, or. treſpaſs for it ; for there are two 
caſes only wherein an indeb. aſſump. cannot be brought tor 
money had and received, viz. for money won at play, 
and for money paid by a bankrupt, after the act of bank- 
ruptcy, to a creditor ; nor can an indeb. aſſump. be main- 
tained here ; but the plaintiff might have been nonſuited, 
for that muſt denote a contract, when the plaintiff ſhould 


have ſurmiſed a fraud ; and therefore, as this action was 


tried, it muſt have been maintained on ſome contract : 
Why ſhall not the bankrupt be conſidered as the agent or 
factor for the aſlignees in all aQs fairly done? And if ſo, 
the aſlignees muſt allow the deduCtions on the one ſide, as 
well as inſiſt on the charges on the other ; for they ſhall 
not be permitted to affirm the aCt done by the bankrupt 
in one part, and diſaffirm it in another, as it is proved in 
the caſe of //ilſon and Poulter, Hi!l. 3 Geo. 2. (Stra. 859.) 
Therefore the plaintiff here has right to have the de- 
ductions made. And as to the ſecond point, 

It does not appear, whether the defendant at law made 
' a ſet-off at the trial, or gave his account in mitigation 
of damages. It is reaſonable to imagine he gave it in mi- 
tigation of damages ; and aghe was not even therein, or 


that way relieved, he has no other means or place to. 


ſeck redreſs from, than to fly hither, 


_ able circumſtances ſhall take the 


BAAN 
But it is ſaid, theſe allowances ouztht t 
law ; and that if the party could Kh wo have been 


he ſhall not here ; yet this is not conclufiye 
no intent or ſuſpicion of fraud can be im> 


them there, 


'C; for wher 
gined, favor, 


caſe out "Sigg 5 
doarine of the ſtatute, as in the caſe of Riter Worn 
en, 


Lev. 68. Where on an action of tr9 
6 a bag) a ſpecial verdict found, that Me ene L2ok (n%t 
the aCt of bankruptcy, put his fon apprentice to 2 
ſmith, and paid a fum of money with him : gy gold. 
miſſion being after iflued, the aſlignees brought ker 
th: money ; and it was the opinion of the coy th 
there was no fraudulent intention in the bankrys. ons 
ſo declared it out of the intention of the flatute U » 
it was exactly within the words of it. So jud >, "Ou 
the plaintiff, SMCNt far 
But the counſel moving, that ſome of the ſy 
by the plaintiff to the bankrupt were for | 
Lord Chancellor ſaid, ſuch ſums were not to 
for he had not borrowed them as a fator for t| 
and ſo left the decree open for a time, until the 5. 
Parties 
agreed on the proper fums, Ger, Syſ. Law Bank 6 
cites JS. Rep. Mich. 1749, before Hardwicke Chancel : 
Billon v, Hide, aflugnee ot Mitchell, a bankrupt, za 
Commiſſioners of bankrupts have only a power, x d 
no eſtate ; and to pals the eſtate, there muſt not on] h 
a deed indented, but the indenture muſt be inrolle 46, 
and in ſuch caſe there is no relation, for n» time ' 
mentioned within which it is to be done, fo thac it mi ne 
extend to ſeven or twenty years, which would be a 
rous. 2 Fo. 196, 197. Lent. 260. Skin, 20. © 
Aſſignment for a term by commiſſioners of bankruptc 
was made- to a creditor, who before inrolment of PM 
deed of aſlignment made a Jeaſe to the defendant and 
then the deed was inrolled, Per cur, Such a leſſee can 
not maintain an ejectment, becauſe the leaſe could not 
have been defore the inrollment ; the words of the ſtatute 
are, * that commiſſioners may fell by deed inrolled ;” 
ſo without inrollment no ſale. 12 47. 2, Elli v, 
Danby. | | 
In ejectment, brought by the aſſiznees of commiſſioners 
of bankrupt, upon the bankruptcy of Alderman Black- 
well, in which theſe affignees were leſfors of the plaintiff 
in cjectment ; and a ſpecial verditt being found, which 
was now to be argued, the Attorney general Trevvr inter- 
rupted the arguing it, for that the verdict had abated the 
declaration ; for it appeared by the verdict, that the de- 
miſe. to the plaintiff, upon which this ejectment was 
brought, was made by the affignees of the bankrupt before 
the inrollment of the bzrgain and fale, by which the com- 
miſſioners had affigned the Jands to the leffor of the plain- 
tiff ; and thougn the inrollment of a deed ſhall relate to 
the delivery of the ſame deed, to avoid mefne incumbrances; 
yet every bargain and fale before inrollment is void, and 
cannot be made good by any relation, becauſe the bargainee 
hath no eſtate before inrol!ment ; and if ſo, he could not 
grant any eſtate ; and here it appears, that the leflors of 
the plaintiff had not any thing at the time of the demile, 
upon which the plaintiff declared ; and the court he'd 
this to be a fatal exception. Carth. 178. Bennet \. 
Gundy. | by | | 
 F. H. by a ſpecial verdiQ appeared to be a bankrupt, 
and was committed two months in 1651, and 1e- 
committed for another aCt in 1657, and them the term 
of years whereof he was poſſefizd was fold to the de- 
fendant by the bankrupt ; and in 1660, the commil- 
ſioners ſold to the plaintiff ; the words of the act are, 
« not after he ſhall firſt be a bankrupt ;” for then the 
earlier being a bankrupt would after five years be 4 
perpetual ſ«perſedeas to all tradeſmen ; but if one has 
ſold, and then five years paſs without any a& of bank- 
ruptcy, the purchaſer is ſafe, and no after-a&t can butt 
him ; but where the bankrupt continues in poſſeſſion, any 
after-aCt is ſufficient to bind the term. MKeb. 5 22, Sp# 
cer v. Venacre. 
The plaintiff obtained judgment in debt, and after» 
wards became a bankrupt ; the defendant drought error 
in the Exchequer-Chamber, and there the judgment W343 


alirmed, and the record ſent back into Þ, &, then 2 —_ 
| | miſſio 


ms chargeq 
naney lent, 
be charged, 
1e allignees; 


B A N 


By OR TY kruptcy was taken out, and the commil- 
miſhon _ this Radgrniett 3 but the plaintiff ſued out 
_ Sl the money was levied by the ſheriff, and 
m_ into court, and the affignee moved, that it might 
_ delivered to the plaintiff, ſurmiſing that thejudgment 
_ ned to him as before ; the court ought it would 
wb _ ſtay the money upon a bare ſurmiſe, and for 
IO eared it was the plaintiff's due ; but however, 
wy might be hazardous to deliver it to him, they 
ated to detain it ; ſo that the aſſignee would forth- 
c 


h take out 2 ſeire facras, in order to try the bank- 
wi 


uptcy'» OT otherwiſe that it ſhould be delivered to the. 
þ 


. -T Pent. 1903- A40d. 93. 
pr be an Ke: of bankruptcy committed, and a 
ditor obtains A judgment ſubſequent to it, and then a 
Commiſſion is taken out, the judgment is thereby avoided. 


15 Mod. 4 6 


Trover. "The plaintiff's title. was under a bill of ſale 


eriff ; the defendant's under an affignment 
_ = 0 a of bankrupte, The caſe was, A. 
was arreſted at the ſuit of F.S. and put in bail; then 
ſurrendered himſelf in diſcharge of the bail, and conti- 
nued in priſon two months ; ſo that by 21 Jac. cap. 19, 
by relation he became a bankrupt from the time of the 
arreſt, which being prior to the bill of ſale, the plaintiff 
had no property 3 and of that opinion was Holt Gli. 
But in this caſe, the commiſſion of bankruptcy being taken 
out before the two months. were expired, he directed the 
jury to find for the plaintiff. 2 Show. 519. Salk. 110. 
"One Mills, the 14th of Ofzber, became a bankrupt, 
afterwards a judgment, &c, and a fi. fa. was hid againſt 
his goods, &c. which were ſeized and fold, In December 
following, a commiſhon was taken out, and in March 


an aſignment. was made of the goods, and the aflignees ' 
brought trover generally, Held, that if a man becomes 


a bankrupt, the property of his goods continues in him 
until aſſignment z but the property from the act of bank- 
ruptey is ſo bound, that it cannot be altered until af- 
ſgnment, The affignee ſhall have all the goods the 


mitted ; the aſignee doth come in in the place of a bank- 
rupt, but doth not repreſent him as an adminiſtrator doth 
his inteſtate 3 and if there had been a demand proved in 
this caſe, the zrover would have lain ; but without proving 
an actual demand by the affignee, it was held, that the 
ation would not lie. Per Holt ; but Powell, ]. contra. 
Nojudgment. + | 


By the aflignment the aſſignee had a property from the | 


time of the bankruptcy, and there was no mcſne interval 
of time, As where one takes out letters of adiniaiſtration, 
he has the property from the death of the inteſtate, and 
may declare generally, ut de bonts ſuts propriis, even be- 
fore an adminiſtration ſued out : but Holt denied this, and 


laid he ought-to declare ſpecially, and fo the plaintiff 


Wight have done in the principal caſe ; and he relied on 
tie cale of Parry v. Bowyers, and (aid the aſſignee was-in 
by relation from the time of the bankruptcy, ſo as to 
wad all meſne acts, but not ſo as to be actually inveſted 
ws the very property. Salk. 111. 7 Vin. Abr, 116. 
{ 11, 


An alignment from the commiſſioners has in man; 


reſpesa relation from the time when the act of bankruptcy 
Was Committed ; and therefore, if after fuch an a& the 
bankrupt Jdiſpoſes of his efteQs, the alignment ſhall cer- | 


tainly over-reach it: Agreed by the Ch. J. 


And he agreed too, that where a ſheriff takes goods in . 


execution of a bankrupt, and does not deliver them over 
tothe party before the afſignment made, the aflignment 
all not have a relation to defeat that execution, becauſe 


there the 2xecution was complcated, ,2 Barnard, K. B. 


343- 2 0ra, 981. 


A leaſe for years is made, with a proviſo that leſſee 
al not alien 3 the leſſee becomes a bankrupt, and the 
queſtion is, whether the ſale of the commilſiioners is a 
Forfeiture ? which may be anſwered in the negative, that 


It 1$ not 3 becauſe this intereſt is tranſmitted by act of 
Parliament, to which every man is intend2d party, and 
not by ſale of the leſſee, Billing. 121. 


TFT 


Appeal was from a decree of diſmiſſion at the Rolls | 


upon this caſe ; the defendant 7/arner made a leaſe of an 


inn to A. for years, with a proviſo in the leaſe, that the ' 


leſſee, his executors or adminiſtrators, ſhould not aſſign 
the term to: any perſon, without the,conſent of the leſſor, | 
under his hand in writing, firſt had and obtained, with a 
power of re-entry in ſuch caſe to the leſſor, and that the 
leaſe ſhould be void. Leflee dies, and his executor enters 
and enjoys the premiſſes, and afterwards becomes a bank=- 
rupt., 'I he commiſſioners aſlign this leaſe, ter alia, to 
the afſignees choſen by the creditors ; and afterwards, in 
conſideration of gol. they aſlign to the plaintiff Goring, 
who brought this bill to be relieved againſt this proviſo, 
and to ſtay proceedings in an ejeftment brought by the 
leſſor againſt him upon this proviſo, &c. The defendant 
IFarner by his anſwer inſiſts upon the forfeiture at law, 
and that the proviſo was reaſonable, and ought not to be 
ſet aſide in equity. Per Macclesfield ©. I do not think 
-that this is a breach of the proviſo or condition at law 
but whether it be ſo or not, I think this is.a-proper caſe 
for relict in a court. of equity, I think the zffignment 
by the commiſſioners is clearly no breach of the proviſo, 
for that is done by authority of a ſtatute, which will ſu- 
perſede any private agreement between the parties incon= 
ſiſtent with ic; and I am inclined to think the aſſiznment 
over by the affignees is| not a breach of condition ; . for 
the fiſt aſſignment by the commiſiioners is not a perfect 
and compleat aſſignment within the meaning of the ſta- 
tute, and paſſes ouly the legal intereſt ſubjcR to a truſt, 
to be {old and diſpoſed of for the benefit of the reſt of the 
creditors. "The firſt aſſiznment is only formal, and in 
eaſe of the commiſſioners, and in order only to mzeke a 
ſale thereof for the benefit of the creditors, and. their 
aſſignces ſtand in the place of the bankrupt, and are in 
effect his aſſignees ; and it is unjuſt and unreaſonable, that 
ſuch a proviſo ſhould fruſtrate and overthrow the intent 


of a ſtatute made in favour of honeſt creditors, and de- 


prive them of the advantage they may make of a bene- 


| ficial leaſe. And though it was inſiſted, that the com- 
bankrupt had at the time of the bankruptcy being com- 


miſſioners nor their affignees can be.in no hetter a con- 
dition than the bankrupt himſelf, and confequently cannot 
aſſign over without licence; I think, though that rule 
holds true generally, yet there may be ſome exceptions to 
it, and that the preſent caſe is an exception out of that 
rule ; and decreed the plaintiff to hold and enjoy, and an 


| injunction to ſtay proceedings at law. 7 Yin, Abr. 85. 


pl. 9. Goring v. Warner, + .q 

Sir Stephen Evans had diamonds conſigned to him by 
Governor P?, to fell for his uſe: He charged them 
fraudulently at a leſs value than he fold them for, and 
after' became a bankrupt; upon which a queſtion aroſe, 
whether the aflignees under the commitlion of bankruptc 
ſhould pay coſts ? And refolyed they ſhould out of the 
eſtate; for if he had been here himlelf, he muſt have 
paid cofls, and the affignces ſtand in his place as to his 
eſtate ; but it appearing that the paper, in which he 
charged them at a leſs value than what he ſold them for, 
was not delivered to Mr, Pt, it was looked upon not 
as an effetual fraud, but only a preparation to it, of which 


he might have repented ; ſo no coſts againſt the aſſignees, 
Selef Ca. in Ch, 16, 17. SY 

D. the receiver of the New River rent, afligned to the 
plaintiff by a bond, wherein the defendant 8. and G. were 
bound to him in 7o0o!l., for payment of 350/., and this 
aſiznment was to indemnify him agzinſt rwo debts, for 
which P. ſtood bound as ſurety for D. and in ſatisfaQion 
of 307. he owed the plaintiff; D. became a bankrupt, ſo 


| P. could not ſue in the name of D. at law, ,and brought 


his bill to have the money decrced to. him in £quity« 
Defendant $.' inſiſted, that D. is indebted. to. him for 
four New River ſhares, and inſiſted to retain -it out of 
the bond ; and the aſfignees infiſted to have the bond, 
they being juſt creditors as well as the plaintiff, and had 
the law, as well as equity, on their, fide, Per Lord 
Keeper I/right, the \Banees can have no better right 
than the bankrupt him{elt ;.and ;as the, bankrupt is bound 
by the aſhgnment, ,the'aſlignees under the ſtatute muſt be 
bound Jikewiſe, ard Rand in his place ; but they inſiſting 

| 22, was 
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D, was a bankrupt before he affigned the bond, he di- 
rected that to be tried at law, he faid he was in doubt 
whether $. might retain for his debt, and that ſtoppage 


| ſeemed to be a good equity in ſuch caſe. 2 Vern. 428, 


429. ,- | 
The law is very clear, that the aflignees are exaQtly in 


| the ſame place as the bankrupt, and ſtand in his place 


to every particular, and any agreement entered into ſhall 
bind them 3 and though there may not be' the ſame re- 
medy againft them, that is not from the nature but the 
neceſſity of the thing z for he ſhall make an adequate and 
compleat ſatisfaction as far as his fortune in the hands of 
the aſlignees will admit of, Sele&?. Ca. in Ch. 17. 

The afſignees are bound by all a&s done by the bank- 
rupt before he becomes ſo, whether of a legal or equitable 
nature, if they were done upon a valuable conſideration, 
and without fraud ; and wha ever diſpoſition of his eſtate 
he makes, that will affe& himſelf, does equally conclude 
to the a lignees, who ſtand directly in his place. 2 £9. 
Abr. 101. pl. 5. | : 

Fohn Savage was ſeiſed of copyhold land within the 
manor of Hhitechurch and Dodington, the cuſtom of which 
manor is, that the firſt wiſe ſhall have her free-bench in 
all the land the huſband was ever ſeiſed of during the co- 
verture ; that the-ſecond wife ſhould have a moiety, and 
the third a third part, ſo long as ſhe kept her huſband 
above ground. F. $., in confideration of marriage with 
Elizabeth, the daughter of A. covenanted, within two 


months aftet the marriage, to ſettle all his lands to the 
uſes followibg, viz. for the one part to him and his wite 


for life ; remainder to his firſt ſont in tail male, &c. re- 
mainder to the firſt and every other daughter in tail fe- 


male; remainder to his own right heirs : as to the other 


moiety to himſelf for life, remainder ut ſupra, to the 
iflue, &c. provided that the lands not ſettled in jointure 
on his wiſe ſhould be charged with the payment of 3oo!. 
for younger children's portions ; provided alſo, that the 
lands ſettled on the wife ſhould be in lieu of her cuſtomary 
eſtate, By indorſement on the articles of the ſame date 
with them, it was. mutually agreed by all the parties, 


- that F. $. ſhould have a power to charge the land, not 


ſettled in jointure, with goo/l. for the payment of his 


debts. F. $S. became a bankcupt, and died without per- 


forming the articles, or executing the power, and the 
aſligneces brought their bill againſt the heir and the younger 
children of F. 8. to have 3ool. which 7. 8. might have 
raiſed for the benefit of creditors z and the younger chil- 


dren filed their bill againſt the heir, the mother, and the 


aſſignees, to have their fortunes raiſed ; and in this caſe, 


' the points following were determined by King Lord Chan - 


cellor : 
Fir, As the jointure ſettled on the wife is not made 


 exprelsly in lieu of her free-bench ; but only mentioned 


in the proviſo; and ſhe being an infant at the time of 
making the articles, and not party to them, whether ſhe 
be excluded from claiming her free-bench ; and it was. 
held ſhe ſhould, and be obliged to abide by her jointure ; 
and the caſe of Vizet v. Longdon was cited, where a ſum 
of money was ſettled on a woman before marriage, for 
her proviſion and maintenance z and the Maſter of the 
Rolls was of opinion, ſhe ſhould have both that and her 
dower ; but the Chancellor reverſed the decree, and con- 
fined her to her ſettlement. Secondly, Whether the ſet- 
tlement ſhould be carried into execution 3 and reſolved 
it ſhould ; for as it muſt have been ſpecifically executed 


againſt the covenantor, if he had not become a bankrupt, 


ſo the aſſignees, who ſtand in his place, ſhall make it good. 
Thirdly, Whether the power of charging the land with 
debts was veſted in the affignees z and it was compared 
to a power of revocation, which a man leaves unexecuted, 
and for which his creditors ſhall have remedy againſt the 
heir ; but my Lord Chancellor decreed, that the afſignees, 
who were in poſſeflion of the land, ſhould account 
for all the profits z for as to the money chargeable on the 
eſtate, he ſaid the charging was a perſonal a&t, which not 
being done, he would ſupply the defect ; the court decreed 
the ſettlement ſhould be ſtriftly executed, and the rever- 


| fion in fee to the affignees. 2 Eg. Abr. 101. þ!. 8, 


A 


B A N 
The plaintiffs and the defendant al 
one S, who was a lead merchant, an ps png 
Ln 18 gg” 2. was declared a 

commiſſioners aſſigned his eſtate to 4 
others, in the month of Oeber, =o ro 2: Paint and 
fendant was then in poſleflion of his eſtate Wrtborw 2s 
to deliver it to the aſlignees, they brought hae ”—__ 5 
Now though the deed under which the defend; Jectmeny, 
lands, was dated in February after $. was decks lth 
rupt, yet the plaintiffs were nonſuited, T— banks 
brought a bill to diſcover, whether the defend ey 
know, at the time of executing this dee3 the © Cid not 
committed an aCt of bankruptcy, and ſo to ſet es 
fraud of obtaining the deed, and to have a ne ws 
defendant pleaded his deed, and that $. was mark ; the | 
at the time it was executed, and demanded [OO 
—_— he rigs diſcover any thing to weaken ha pon 
and, upon long debate, the plea \ ws 
Chan, Rep. Bis _ og Was allowed. Nej 
The affignee of a bankrupt exhibits his bill 
defendant, to diſcover goods of the ba 
to his hands after the bankruptcy, 
way of pens ſets forth, that he had no 
ruprt's, or that ever were his, but 
and valuable conſideration, and omg . "_ = full 
the time of the ſale and payment of his mone rea 
; : , y, he had no 
notice either of the commiſſion, or of any a& of b 
ruptcy committed by the bankrupt, On ps d vas 
the plea was allowed ' by the Lord North f. . = 
what remedy they could before the commillioners, ps 
law. Autchins, counſel for the defendant Cited a f vol 
precedent, but it was not produced, 2 Chan, Ca prong 
A, purchaſes of a man, who had committed an "op 
bankruptcy, but without notice thereof : Afterwards 
commiſhon is taken out, and there being a term ſtanding 
out in truſtees, the aſſignee brings a bill againſt them > 
= purchaſer to have the term aligned to him; and bill 
Cy nn 2 Fern. 599. 
7, puts out 1000/. at intereſt to the Ea/?- Inaia com- 
pany, and takes bond for it in the OT 78. bi 
wite's relation, and afterwards A, is bankrupt; 7, 8. is 
ſummoned before the commiſſioners, but, before his exa- 
mination, tells the company, that the money was not his, 
but that they ſhould pay it to the perſon as ſhould bring 
the bond ; and accordingly A.”s wife brought the bond, 
and received the money.- The court will not inforce F, 8, 
to pay the money. Ch, Pre. 18, 
| Two foreigners beyond ſea confign goods to B. then in 
good circumſtances in London, but before the goods arrive, 
B. becomes a bankrupt. If they can by any means prevent 
the coming of the goods to B. or the aflignees, they may, 
and B, or the afſignees, ſhall have no relief in equity. 
2 Vern. 203. | 
An award is made in an adverſary ſuit between 4, and 
B. partners in iron mills, in a reference by conſent, and 
after exceptions taken to it, it was confirmed by the court, 
A. was then a bankrupt, but not known to be ſo. A 
commiſſion is afterwards taken out ; aſlignees brought 3 
bill againſt B, for anaccount of A.'s eſtate ; but per cur, 
There appearing no fraud in obtaining the award, but it 
being an adverſary ſuit, and the award after excepted to, 
&c. tho' 4. might be then a bankrupt, yet not being 
known to be ſo at the time of the award, ſuch award 
ought to ſtand, 2 Fern. 229. | 
A man had deviſed lands, which were in mortgage, to 
be ſold, and the ſurplus of the money to be paid to his 
daughter z the daughter married a man who ſoon after 
became a bankrupt, and the commiſſioners afligned this 
intereſt of the wite's ; the huſband Cied, and the afhgnees 
brought this bill againſt the wife and truſtees, to have the 
land ſold, and the ſurplus of the money paid to them; 
but the court would not afliſt in ſtripping the wife (who 
was wholly unprovided for) of this intereſt, but diſmiſſed 
the bill at the Rolls, Zq. Ca, Abr. 54+ 
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; Af the creditors ; who are ſuch; how to prove their 


ith "nd when to come ine 

#; and B. were ſureties for one C, for the payment of 
- ard had counter-bonds to ſave them harmleſs, 
- AR was not paid at the day, and the ſureties paid 
1 jy afterwards C. became a bankrupt ; and whether 
It 


hey Were creditors within the ſtatute was the queſtion ; 
FE 


and it was reſolved that they were: Cro, Joc. 127. 
IfA is bail for B. either to bring in his body, or to 
ay the condemnation money, and B, becomes a bank- 

A whereupon A. pays the money, he may come in 

1s a creditor. Stone 1.32. | 

1, ſells land to B. who afterwards becomes a bank- 

| Part of the purchaſe money not being paid, A. ſhall 
wg hound to come in as creditor under the ſtatute, but 
he 1and ſhall ſtand charged with the money unpaid, tho' 

no ayreement for that purpole. Vern, 268. 

A merchant mortgages his land, the mortgagee may 
chuſe to COME in as a creditor, Store 130.» 

A, makes a mortgaue, and afterwards a commiſſion of 
hinkraptcy 1s taken out againſt him, and commiſhoners 
make an aſſignment of his eſtate, and then B; lends 
2 00). to the bavk;upt on a ſecond mor:gage, having 
no notice of the bankruptcy, and afterwards he gets in 
the firſt mortgage. This prior mortgage {hall not pro 
«he mortgage ſubſequent to the bankruptcy. 2 Vern, 
j merchant pledges goods, and becomes a bankrupt, 
the party need nut come In. Stone I 40: | 


An executor becomes bankrupt, a legatee ſhall be re- 


lieved, Stone 131. | | | 

The plaintiff that hath the defendant's body in execu- 
tion, ſhall not come in to be relieved, Stone 130. 

One that hath the bankrupt's body in execution upon 
a ſtatute merchant, may come in. Srore 13+ 

And he that hath judgment for a debt may come in be- 
fore execution. Stone I JO. | 
 A.ſeiſed in fee, borrowed money of F. S, on a Judg- 
ment, and then articled for ſale of the lands to B. and 
afterwards became bankrupt. "The queſtion was upon 
ſtatute 21 Jac. cap. 19. ſef?. 9. the judgment not being 
executed before the bankruptcy, 6go/. part of the pur- 


' chaſe money remained unpaid. It was decreed at the 


Rills, that the affignees convey the premiſſes to B. as A. 
had articled to do, and thereupon B. to pay the affignees 
the gol. for the benefit of the creditors, and 7. S. to 
come in for a proportion only with the reſt of them. J/ll. 
Rep. 737+ 

But though F. $. could not come in upon the bank- 


_ Tupt's eſtate for more than his proportion with the other 


creditors, yet it was inſiſted, that he ſhould be at liberty 
to extend his judgment agaiaſt the purchaſer who bought 
the land prior to the bankruptcy, which ſeems to be ad- 
mitted ; but that B, could not be deemed a purchaſer un- 
til ke had paid the remainder of the money, which, when 
paid, muſt go to the creditors, and that he was not com- 


pellable to pay it, unleſs upon his having a good title made. 


him by the aflignees, who had the legal eſtate of the pre- 
milles aſſigned to them by the commitlioners, and ſo de- 
creed as above, Jil. Rep. 739: | | 

If there be an a&t of bankruptcy committed, and a cre- 
ditor obtains a judgment ſubſequent to it, then a commitl- 
fion is taken out ; now the judgment 1s thereby avoided, 
12 Md. 446. . | 
- Rent due to a landlord is a debt of the higheſt nature, 
and affeQts the goods, chattels, and ſtock of the tenant 
upon the premiſes ; and (if there is no ſeizure made by 
the landlord) in the caſe of an execution or extent, a 
year's rent is to be reſerved for him, as appears by the 
ſtatute 8 Ann. c, 14. ſet, lt. 

But in commiſlions of bankruptcy it is otherwiſe, and 
no commiſſion can remove or carry away any goods be- 


longing to the bankrupt, if the landlord ſeizes for the rent 


efore the goods are removed, and he is to be the firſt dif- 
Charged, even if there are ſeveral years rent in arrear ; 


ut if the landlord does not ſeize before the commiſſion 
of bankruptcy carries away the goods from off the pre- 


Vor, I. 


| B AN 


miſſes; he muſt then come in as a creditor fot kis retif; 


with the reſt of the bankrupt's creditors, Dav. 314: 

Alſo if there are not ſufficient goods tipon the pres 
miſſes to pay the landlord's rent, he can then only take 
what goods there are upon the premiſſes; and after they 
are appraiſed and fold, as the law; in caſes of diſtreſs for 
rent, directs ; then the landlord may come in as a credi- 
tor for the rent remaining due to him, with the reſt of 
the creditors under the commiffion. Dav. 214. © 

On a diftreſs for rent, goods were ſold, and 751. 2s. 
remained in the conſtable's hands, who became a bank- 
rupt. The tenant dies, and his executors pray to be 
paid this money by the aſfignees, in preference to other 
creditors; 

Objeftion; This comes to the hands of the conſtable by 
cue courſe of law, and cited Mar. 9, 192i. Lord Mac- 
clesfield ex parte Peviſon, where was cited I//right y, 
Dixon, Mich. 6 Geo. 1. C. B. Goods taken in execution 


and execution ſet aſide, and ruled by B. R. that the wi- 
dow and executrix of J/, ſhould refund the money, tho? 
(he alledged ſhe had not aſſets to pay ſpecialties. 

But per Lord Chancellor Hardwicke; both the caſes 
cited are agoinſt executors, and though the law makes a 
difference between one creditor and another, yet in caſe 
of bankruptcy all creditors are upon an equal foot ; if any 
thing remain 27 ſpecie, it might be otherwiſe ; but here 
the money is imbeziled by the conſtable; ſo ordered the 
petitioner to come In as a creditor with the reſt. 4 Vin; 
Abr. 74. pl. 7: : | | 

An attorney had been employed by one who became 
bankrupt ; aſlignees petition to have up papers, and that 
the attorney night come in for his demands part paſſi 
with other creditors. {Rags nk | 

Lord Chancellor Hardwicke : The attorney hath a lien 
upon the papers, in the ſame manner againſt afſfignees as 
againſt the bankrupt; and though it doth not ariſe by 
any expreſs contract or agreement, yet it 1s as effctua], 
being ant implied contract by law ; but as to the papers 
received after the bankruptcy, they cannot be retained ; 


taxed, and upon payment papers delivered up; and al- 


yet a creditor who hath a ſecurity may properly come in 
and prove his debt, becauſe poſlibly his ſecurity may prove 
deficient. 4 Vin. Abr. 74. pl. 8. | | 
A. lends money to B. and C. on their bonds, B. be- 
comes bankrupt, the commiſſioners affign the eſtate in 
truſt for the creditors, 
A. ſues the bond againſt C, and pets judgment, and 
takes him in execution by a «a. ſa. and thereupon C. 
paid A. 241. but being old and poor, A. conſented to diſ- 
charge him out of cuſtody. Ld, C, Harcourt decreed 
A. to come in as a creditor for a moiety of what re- 
mained due on the bond, for the execution being ſubſc- 
quent to the aſſignment of the bankrupt's eſtate, ſhall not 


(at leaſt in equity) diſcharge A.*s demand out of the bank= . 


rupt's eſtate; but becauſe each in equity was liable but to 
half the debt, and C. was not the original debtor for the 
whole, 4. ſhall have relief only for a moiety of his re- 
maining debt againſt the affignees ; but had the bankrupt 


ney, then 4. ſhould come ia befdre the affignees, as a 
creditor for all his debt. Wy 

P. had a current account with B. a banker, and had 
3c00/. in B.'s hands ; B. paid P. 1000/. and P; inſtead 


note to H, and afterwards B, became a bankrupt ; H. fued 


.that B. was bankrupt at the time of the aſſignment, Z. 
recovered ; P. brought a bill for an injunction, and for 
a diſcovery whether the aſſignment was not made after 
it bore date; it was inſiſted, that though this was a pro- 
mitſſory note, it ſhould be conſidered only as a receipt, 
he having at that time money in his hands, and it could 
not be imagined heintended to be liable on the note at the 
ſame time that fo much money was due to him z andif 
ſo, the 1000/. ſhould be taken as fo much money paid, 


and dedutted out of the 3oo0o!. fo ſhould come in for tis 
4 M | Ciſtri- 


by cox, bailiff of IWe/tminſter, and he died; judgment 


and therefore, if the aflignees deſire it, let the bill be 


though the attotrney had come in and proved his debt, 


been the original debtor, and had-borrowed all the mo-. 


of a receipt, gave B. a promiſſory note ; B. affigned the. 


the note, and P. not being able to prove on the trial, 
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diftributive ſhare of 20001. of the bankrupt's eſtate, and | 
' not be a creditor for 30007. and pay the 1coo/. note ;. 
no proof was made of the bankruptcy at the time of the 


 affignment, only that he could not pay it, but never 
kept out of the way. Lord Chancellor King ; T hat does 


- Hot amount to any a&t of bankruptcy ; and if people are 
fo careleſs to give notes inſtead of receipts, it is more fit 
they ſhould ſuffer than innocent people, who know no- 
thing of their tranſaQions z bill diſmifled. Seled?. Ca. im 
Ch. 42, 43+ 
| A clothier became a bankrupt ; the queſtion was, whe- 
ther his faQtor having cloths in his hands of the bank- 
rupt's, might thereout retain his debt, or muſt come in 
as a creditor under the ſtatute, and accept of a ſatisfac- 
tion in proportion with other creditors, and account for 
the cloths he had in his hands, 2 Vern. 254. See the next 
diviſion of this title, 

A. by articles was to build certain houſes ; B. furniſhes 
him with materials, and takes an aflignment of the arti- 
cles for his ſecurity, but before the aſlignment 4. was a 
bankrupt. 

Lord Chancellor Cowper : B. has a ſpecial equity, in 
as much as by what he had advanced A. was enabled to 

perform his agreement to the common benefit of the cre- 
ditors, and therefore B. ſhall have all his money he ad- 
vanced after he had a ſpecifick jntereſt in the articles ; but 
as to what he gave credit for before, he truſted as an- 
other creditor. TS e. SLES 

And Lord Chancellor put the caſe of A. in building a 
hip, he becomes a bankrupt, and after B. furniſhes ma- 
terials to finiſh it; B. ſhall have all his money, and not 

' come in average with the other creditors. 7 Yin. Abr. 73. 

'- #864» : | 
F p lent money to a bankrupt after a commiſſton of 
bankruptcy ſued out againſt him. Trevor and Hutchins 
Lords Commiſſioners held, that he could not come in as a 
creditor, but was excluded ; but Lord Rawlinſon doubted, 

| and took it to be a new point not yet ſettled, and that 
there were no words in the a&t to exclude him ; but 
Lord Trevor and Hutchins held, that when the commiſ- 
fion was ſued out he was bound to take notice. 2 ern. 
IS7, 103. | | 
A bankrupt is committed by commiſſioners, becauſe 
he will not anſwer interrogatories z the gaoler gives him 
credit for victuals, he ſhall not be relieved, although he 
come in before diſtribution, or any man that truſts him 
after. Stone 131. p 

If a man trade with a bankrupt between the a& of 
bankruptcy and the commiſſion ſued out ; whether by de- 
livery of goods, or payment of money, without notice of 
the act of bankruptcy, the bankrupt keeping open trade, 
ſuch perſon ſhall come in as a creditor for ſuch goods or 
money. #7 Vin. Abr. 69. pl. 6. | | 

Creditors ſhall be admitted to prove debts, due at a fu- 
ture day. See fiat, 7 Geo. 1. c. 31. ſet, 1, 2, under 
the firſt diviſion of this title. 

A trader contracted with the Ea/# India company at 
one of their ſales for the purchaſe of a parcel of Ea/ India 
goods, to be paid for at a future day, and before the day 
of payment he became a bankrupt. Lord Chancellor K:ng 

| held the caſe not within the ſtatute, becauſe -the goods 
were not delivered, nor the contract ſigned by the party, 
Ex parte of the Eaſt India company. 2 Wl. Rep. 396. 

And at this day, if a bond or note be given by a tra- 
der upon a contingency, and before it happens the trader 
becomes a bankrupt, and then the contingency happens, 
this is not within the at, neither ſhall the debt ariſing 
after the bankruptcy be ſatisfied under the commiſſion. 

Per Lord Ch, King, in caſe of the Eaft India company. 
2 Will. Rep. 397. Mef. 28, 79. 2 Stra. 269, 2 Ld, 
Raym. 1549. Barnard. K. B. 59. 

Upon a treaty of marriage between the plaintiff's ne- 
phew and the defendant's daughter, a ſettlement was 
agreed upon, and articles entered into between plaintiff 
and defendant, and alſo before the marriage, the plaintiff, 
by a ſeparate writing, recitirfg, that a marriage was in- 
tended, and in conſideration thereof the plaintiff pro- 
miſed and agreed to pay the defendant 40/1, a year by 
quarterly payments, during theplaintiff*s life ; but if the 
intended huſband and wife, or either of them, ſhould dic 
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B A N 
during the defendant's life, then the ; 
This agreement was ſigned and ſealed by th 
the marriage was had, and ſettlement mad 
the articles. The plaintiff ſoon after beca 
and in all things conformed to the acts re 
rupts, and had his certificate confirmed. 
did not come in under the commiſſion 
for two years and a half's annuity accrued 
ruptcy, brought aCtion of covenant ; it was trieq 
J. King. The now plaintiff pleaded the bank; aha, 
certificate, and it was ſtrong]y inſiſted, that it Wage, = 
the ſtatute of the ſeventh of the preſent Kin a L wo 
perſons intitled to notes payable at a future Py WF wr, 
come in under the ſtatute, and a value ſet Ry -_ 
with rebate of intereſt ; but the Ch, F, was of rar w 
this agreement was not within the ſtatute; the BD wap, 
cauſe of the impoſlibility of ſetting a value on this < 
nuity, being on three contingencies, and verdict fo = 
now defendant ; but upon the now plaintif*s im or 
nity, the point was referred to be argued, in Fo guins 
of C. - Moe was done accordingly, and all the ud 8 
were of the ſame opinion, Plaintiff br 
injunction. g rg 
Firft, On ſuggeſtion that this agreement 
—_ ax and not in the articles. 

econdly, For the verdict was againſt conſci 
that the now defendant ought to have mage —_ hy 
ſtatute, being within the late a&t ; but on motion for to 
tinuing the injunction the Maſter ofthe Rolls ſaid, hadi; 
been res integra he knew not what he might have done 
but now the point was determined at law, fo diſallowed 
rs OY for that there was no fraud. 7 Vin, 4br, 1, 
If F. S. gives a bond to certain perſons conditioned for 
payment of ſo much, in caſe he ſhall marry fuch a wo. 
man, and that ſhe ſhall ſurvive him, but in truſt forſaid 
woman, her executors, &c, and afterwards F. $. mar- 
ries her and becomes bankrupt, and has his certificate of 
diſcharge, and dies, living his ſaid wife ; the court held 
that this was not barred, for that it was not within the 
above ſtatute, it being uncertain whether this bond ſhould 
ever become payable or not, by reaſon of its dependin 
on two contingencies, which had not both happened atthe 
time of the act of bankruptcy committed, and fo it was 
impoſſible to make abatement of 5 /. per cent. as the at 
dire&ts. 2 Ld. Raym. 1546. 2 Stra. 868, | 
The above ſtatute of 7 Geo. extends only to creditors 
at a future day certain, and not mere contingent credi- 
tors, as the above caſe is; and it ſeems clear, that a cer- 
ditor could not be prejudiced for not coming ; for if he 
had come in, it would have done him no. ſervice; and 
judgment for the plaintiff nz/, and ſays this matter came 
on again next term, and the court was of the ſame op1- 
nien. Barnard. K. B. 59, | 
Edward Cock on marriage, by articles, 1716, cove- 
nanted to pay truſtees 4000/7, in caſe he ſhould die, 
leaving a ſon and other children, who ſhould arrive to 
twenty-one, equally, &c, C, becomes a bankrupt, and 
has a ſon and four other children, all infants, who pre- 
fer a petition, praying, that ſufficient part of the eſtate 
might be ſet apart in order to be divided when, &c. Ld. 
Chan. Hardwicke; It is uncertain, whether ever any 
thing will become due ; and before 7 Geo. 1. cap. ZI. 
was a queſtion, whether bonds or promiflory notes, pay- 
able at a future day, though certain, in all events could be 
let in, and the difference now in ſuch caſes is to be ad- 
| juſted by rebate of intereſt, But here how is it poſlible to 
adjuſt the difference upon a contingency, which may ne- 
ver happen: he allows the caſe upon bottomree bonds, 
where contingency had happened before a diſtribution ac- 
 tually made. Objeion ; That this demand will be dif- 
charged by certificate by ſtat. 5 Geo. 2. cap. 30» But 
Lord Chanceller ; That clauſe only relates to inroiling pro- 
ceedings, and this is not a debtdue or ariſing at the time 
of the bankruptcy. Petition diſmiſſed, Ex parte Heffe- 
ries. 1 Vin. Abr, 92 pl. 7. | A 
In a queſtion about a bankruptcy, the Chief Juſtice 
held, that though the preamble of 7 Geo. cap. 31 ſpeaks 
only of bonds given for goods in trade, payable at a future 
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enatting words extend to all ſorts of bonds | 
in ; nn of Do ; and that the words ſuch ſe- 
ah bo not mean ſecurity for ſuch a ſort of debt, but 
cult by bonds, bills, notes, &c. 2 Stra. 1211. 
by editor on a bond, with condition to pay money at 

f Ki day, ſubſequent to an act of bankruptcy, could 
ha before 7 Ge0e c 31. be admitted to prove ſuch debt, 
ah have any dividend before ſuch ſecurity became pay- 
ny and that at recite? it to have been a queſtion ; for 
pn whereof that act was made, and ſo was the opi- 
Goa of all the judges. 2 Ld. Raym. I 54.9. 

Creditors taking dills, bonds, notes, payable at a fu- 
ture day, May petition for a commiſſion, Stat. 5 Geo. 2. 
l, 90. ſett. 22. JF | ; 3 

Obligee in any bottomree or reſpondentia bond, and the 
ſured in any policy of inſurance, are admitted to claim. 
Stat, 19 Geo, 2, Co 32. ſed, 2. 4 | 

Creditors, how to prove their debts, &c, See flat. 
c G20, 2+ Ce 3O+ ſect. 24, 26, 27, 29, ZO, 32+ under the 
7 | diviſion of th1s title, : 

A creditor offered proof of his debt, which the com- 
miſiouers diſallowed, whereupon application was made to 
the court, Who at firſt declined to meddle with it, but at 
length conſented to hear the proof. Ch, Ca. 275. 

A commiſſion of bankruptcy was taken out againſt 
7. F, the ſeventeenth of November 1676, but proſecuted 
only by R. the other creditors conſenting, that execution 
if the commiſſion be forborn a month ; but R. did not 
conſent thereto, nor know thereof ; but R. proſecuted 
ind ſued 44, who had poſleſſed the eſtate by affignment 
of the bankrupt. It was inſiſted at the trial, that F, (the 
ſuppoſed bankrupt) was not ſo. KR. had a verdict, and 
the four months were out ; three weeks after ſhe peti- 
tions to be admitted into the diſtribution, and now would 
contribute to the charges, the ſuſpenſion of executing the 
commiſſion having been ſo ordered by the Chancellor ; 
andnow his Lordſhip direCted her to be admitted into con- 
tribution, Ch. Ca. 307. 

After diſtribution and four months it was admitted ar- 
guend?, that other cregitors could not come in to diſturb 
the fickt diſtribution, but might come in for the reſidue, 
of which no diſtribution was made, 2 Ch. Ca. 153, 154. 

If a trader, being indebted on ſimple contract, pledges 
goods for the payment, and promiſes intereſt, ſuch credi- 
tor ſhall have intereſt, even between the aCt of bank- 
ruptcy and the commiſſion ; and for debts on ſpecialty, 
the creditor ſhall have intereſt as well between the act of 
bankruptcy as before. 7 Vin. Abr. 110. pl. 1. | 

A mortgagee ſhall have his intereft run on upon a bank- 
rupt's eſtate, becauſe he hath right z» rem; but as to 
other intereſt, it ceaſeth on the bankruptcy. 7 Vin. Abr 
110. pl. 3, | 

8. Of ſetting off, ſubmitting to arbitration, and compound- 
mg debts due to the bankrupt. 


Where there is mutual credit between a bankrupt and 
acreditor, the balance ſhall only be paid, and the clauſe 
in the ſtatute is not to be conſtrued of dealings in trade 
only, or in caſe of mutual running accounts, but alſo 
where one credit is upon mortgage, and the other upon 
Note, per Lord Cowper ; and he ſaid, that in all caſes of 
mutual credit, it is natural juſtice and equity, that only 
the balance ſhould be paid. 7/11]. Rep. 325, 326. 
| dir Stephen Evans, in the year 1711, had 5000 /. ſtock 
n the Hudſon's Bay company, and was their banker or 
calhier, and upon that account was indebted to the com- 
pany in 800. and ſoon after became a bankrupt : The 

nees bring a bill againſt the company to transfer the 
So0ol. ſtock to them, with all dividend due thereon : 
the company, by their anſwer, inſiſt, that, by virtue of a 
by-law in theſe words, viz. That the flock and dividend 
if each adventurer ſhall be obliged for ſuch debts and en- 
Sogements as ſuch adventurer ſhall become engaged in to the 
"mpany, and that the committee of the company for the time 
*ing ſhall and may diftrain the ſame, until ſuch debts and 
engagements are ve ag ; the company is not obliged 
'0 transfer the ſtock to the complainants, until they pay 
* $201, dug to the company, and they likewiſe inſiſt 
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in their books for 50007. ſtock, and the company on the 
other ſide having credit in Sir Stephen Evans's book for 


8oo!. they ought to deduCt and have anallowance of the 
800/. out of the 5000/7. ſtock, | | 


It was argued for the plaintiffs, that the by-law to 
pany was contrary to law, and void by law ; thatit gave 
the preference to a ſimple contraCt before a debt by ſpe- 
clalty or judgment ; and it ſubverted the legal courſe of 
adminiſtration ; that if an adventurer died indebted by 
ſimple contract to the company, that debt by ſimple con- 
tract would be ſatisfied before debts by ſpecialty or record 
to other perſons ; that this by-law was contrary to the 
ſtatutes of bankrupts, which make all debts equal, and 
to be paid par! paſſu, which is.moſt agreeable to natural 
juſtice and equity ; and ſuppoſing it might bind the ad- 
venturer himſelf as an agreement, yet it would not bind 
the aſſignees, who are truſtees for the creditors, and the 
ſtock and effects of the bankrupt veſted in them by a& in 
law, and by the party: that this caſe was out of the 
clauſe of the ſtatute 5 Geo, cap. 3o. of ſtating accounts 
where mutual credit had been given ; that clauſe extends 
only to mutual debts ; here the company is not mutual 
debtors to the proprietors of the ſtock, nor can they de« 
mand the value of the ſtock from the company ; the 
company is only a a truſtee for the proprietor, and not 
their debtor, &c. | 

It was argucd for the defendant, that this was a good 
by-law to bind the members of the company ; that ſuch 
an agreement among partners in trade would be good z 
that if any'of the partners borrowed or took any mone 
out of the joint ſtock, that his ſhare and intereſt in the 
joint ſtock. ſhould be liable to make ſatisfaftion for ſuch 
debt ; that the company, having the controul and power 
over the proprietor's ſtock, might reaſonably detain the 
ſtock, until they were ſatished for a debt due to them 
from ſuch proprietor ; that the afſignees were in the ſame 
condition with the bankrupt himſelf, they ſtand in his 
place, and muſt take eſtate and effeQs, ſubject to the en= 
gagements and charges they were liable to in the hands 
of the bankrupt, Secondly, "That this caſe was within the 
clauſe of the fat. 5 Geo. 2. c. 3o. of mutyal credit, &c, 
and that Sir Stephen Evans was a creditor of the company 
for his 5000). ſtock, and the company a creditor of Sir 
Stephen Evans for the 8001. due to them ; that the ſtock 
is called credit in the books of the company, and he has 
a demand againſt the company for the intereſt and pro- 
duce of the ſtock ; and though there was nothing due ta 


ruptcy, yet the ſtock itſelf was a debt from the company, 
and ſo within the clauſe of the a& for ſetting one debt 
againſt another, and only the balance due to Sir Stephen's 


mutual dealings and credit, that the debtor to the bank+ 
rupt ſhall be bound to pay the whole due from him to the 


| bankrupt's eſtate, and he contra ſhould only come in as a 


creditor under the commiſſion for all due to him, and re- 
ceive perhaps only two or three ſhillings in the pound for 
his whole debt, &c. - | 

| King C. was of opinion, that the by-law was not good z 
it was aſſuming a legiſlative power, and altering the law ; 
it was different from an agreement between private part- 
ners in trade ; theſe fort of companies were of a publick 
nature, all people were admitted into them, and great 
part of the perſonal eſtates of the kingdam were inveſted 
in them ; that it not only made debts by ſimple contract 
equal to ſpecialty and judgment, but gave them the pre- 
ference ; it gave them a power to attach their creditors 
effes, and to be their own carvers; it ſubverted the 
legal courſe of adminiſtration, and was inconſiſtent with 


But Raymond Ch, J. and Mr. Baron Price, who aſ- 
ſiſted his lordſhip, thought it a good by-law ; it extends 
only to their own members, and tends to the benefit and 
advantage of the corporation, All by-laws for the be- 
nefit and advantage of trade are good, unleſs fuch byelaws 
be unreaſonable or unjuſt ; that this, in their opinion, was 


Neither ; 


upon the clauſe in the Ratute of bankrupts, 5 Geo. 2, | 
c. 30+ ſed. 28. and that Sir Stephen Evans having credit 


diſtrain the adventurers ſtock for a debt due to the com- : 


Sir Stephen Evans for dividends at the time of his bank- 


aſlignees ; that it would be unreaſonable, where thereare 


the ſtatutes of bagkrupts, which make all debts equal, &c, 
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neither ; not unreaſonable, becauſe, it extends only totheir 
own members, whoſe conſent is implied in all by-laws, 
and every man that buys ſtock muſt take it ſubject to the 
engagement laid upon ſuch ſtock by the company z it 1s 
not unjuſt, becauſe the ſtock is only to be retained as a 
_ pledge till the debt be ſatisfied, which every debtor in 
juſtice is bound to do ; that the aflignees itand in the 
place of the bankrupt, and can be in no better condition 
than the bankrupt himſelf, 

King, C. ſaid, I think this caſe is within the claufe of 
the ſtatute 5 Geo, cap. Jo. of ſetting off debt againſt 
debt, ſo need not give any dire& opinion as to the by- 
law: here is mutual credit given, and therefore [ think 
the company may retain the 800/. due to them out of 
the dividends due to the bankrupt's eſtate, ſubſequent to 
the bankruptcy, and ſhall not be obliged to come in as a 
creditor under the commiſſion z and decreed accordingly. 
Gibſon et al, aflignees of Sir Stephen Evans, a bankrupt, 
4 Hudſon's Bay Company. 7 Vin. Abr. pl. 2. Stra: 

ihe petitioner was indebted to J/odward, a banker, 
upon account of caſh notes that he had accommodated him 
with, and whilſt he was ſo indebted //oodward became a 
bankrupt, and the afſignees under the commiſſion againſt 
IFo24ward had brought an aCtion againſt Rz/ey for the 
money ; it happened that Rz/ey,againſt whom the action 
was brought, and one Chapman, who were joint-partners, 
were creditors of the bankrupt /Yoaadward on other ac- 
counts, more than Rzley on his own ſeparate account 
really owed to I/oodward ; therefore Riley inſiſted, as 
there was a mutual credit between him and the bankrupt, 
- one debt ſhould be ſet againſt another ; and that it would 
be hard, that aſſignees under the commiſſion ſhould recover 
the whole againſt him, and he and his partner come in 
only under the commiſſion proportionably for what //724- 
ward owed them with other creditors. It was inſiſted 
for the petitioner, that altho* the 5 Geo. as to mutual 
credit was expired, yet this, caſe was within the equity of 
the ſtatute 2 Geo, 2. c. 22. ſe. 13. [made perpetual by 
8 Geo. 2. c. 24. ſet. 4.] for reliet of inſolvent debtors, 
whereby mutual debts are to be ſet one againſt the other, 
upon notice given, &c. and that it had lately been deter- 
mined in a caſe where H/oodwara's affignees were parties, 
and a debtor of /Yordward's, though a creditor in other 
_ reſpeats, ſhould have one debt ſet againſt the other upon 
the footing of mutual credit by the commiſſioners. 

It was ſaid, on the other fide, that joint debts cannot 
be ſet againſt a ſeparate demand due to the bankrupt. 
King, Chancellor, was of opinion, that the caſe was 
not within the meaning of the ſtatute 2 Geo. 2. of one 
debt being joint and the other ſeparate ; but if JYoodward 
had been indebted to Rz/ey ſingly, he thought that was a 
mutua] credit within the ſtatute; and though in ſuch caſe 
the ſtatute ſpeaks only of ſetting one debt againſt another 
upon trials, yet commiſſioners of bankruptcy are within 
_ the equity of the ſtatute, and may allow of mutual debts 
being given in diſcharge, upon the demand of aflignees, 
_ Ca. Temp. King, &c. 24. | 
In afſumfpſit the defendant was proved to be indebted 

to the bankrupt in 208/. by a ſet-off, and bringing mo- 
ney into court, this whole demand would be diſcharged, 
if the defendant was intitled to be allowed 1277. upon a 
| Note of this bankrupt's, which he claimed as indorſee ; 
the caſe as to which was thus : 

One Scott, who was poſſeſſed of this note at the time 
of the bankruptcy, applied to the defendant, who he knew 
owed more money to the bankrupt's eſtate, defiring him 
to take the note and claim a credit for it, on ſettling with 
the afſignees, according to the above clauſe of the ſtatute; 
the defendant ſcrupled it, and the bankrupt would not 
conſent ; but at laſt the defendant ventured, upon Scott's 
indorſement (who he ſaid was a good man) to. pay the 
1271. and upon notice to ſet off, produced the note; 
$:range oppoſed its being allowed, it appearing to be an 
indorſement after the bankruptcy ; whereas the words of 
the a& are mutual debts before ; and it was an unjuſt at- 
tempt in Scot? to give twenty ſhillings in the pound ; but 
the Chief Juſtice conſidering it might be dangerous to in- 
quire into the preciſe time of indorſing negotiable notes, 
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direQted the jury to allow it, which, w 
and merely in deference to his opinion, they dig 
upon motion for a new trial, the dic} J 010. But 
| | » NC VErUICt was ſet fide, 
with the concurrence of the Chief Juſtice ; the v he 
the aCt being as before ſtated, and the defendane he 
no right to ſtand in a better.condition thin Scat ji 
could only come in for a dividend ; beſides, it OM 
of il] conſequence in trade, if debtors to the Yer " 
eſtate ſhould be allowed to buy up debts, in OE rupt's 
them off in this manner : they gave hs oblaley he G 
would be, if the nature of the tranſaQion, and th % : 
of the aQtual indorſement, did not appear, 2 Sire, = 

Diſputes may be ſubmitted to arbitratio! Fi . 
pounded. See 5 Geo. 2. c. 30. ſed. $4 RY Fay 
diviſion of this title, | 09.99" ihe of 

F. being a goldſmith in London, and beino 
agreed with moſt of his creditors to aſſign over all 
«4p: _ ap lens perſons in truſt, for the pz 

is debts, as far as his eſtate would pay, he hav; 

allowance for himſelfand family as wn Mae rw, ye 
moſt of the creditors ſigned the ſaid agreement ; bars : 
of the perſons that ſigned, finding that F. had dune "es 
aCt in violation of the agreement, took out a commits 
of bankruptcy againſt the ſaid F, and leized all the a 
they could come by, and pretended, that fone of the ce. 
ditors aforeſaid, that ſigned the agreement, and that were 
not privy to the ſuing out the commiſſion, had notice in 
due time, though they had negleCted the ſame, and that it 
was ſeven months from the date of the commiſlion before 
the commiſfioners affigned ; and F. and other perſons 
concerned in the firſt agreement, and excluded by the 
commitlion of bankruptcy, being not compriſed, as afore. 
ſaid, preferred their bill againſt the afſignees of the com- 
miſion of bankruptcy to have the agreement performed, 
or at Jeaſt to be admitted to an equal dividend with them; 
but this court would give no relief therein ; and the ra 
ther, for that it was made appear that F. had made a ſale 
of ſome of the goods he aſſigned to the creditors, but 
diſmiſſed the bill. Chan. Ca. 18, 19, 

Scire facias on a judgment, the defendant pleaded a 
compolition for 2s. in the pound ;” ſo that it be paid 
within five years after the major part of his creditors in 
number and value ſhall ſubſcribe the ſame compoſition, 
and after the defendant ſhould be diſcharged from impri- 
ſonment ; and upon a demurrer to this plea, Holt Ch, |, 
was of opinion, that a compoſition, by virtue of the fta- 
tute, muſt be final, and ſuch as will bind the defendant, 
and from which he cannot vary ; that thoſe words /o that, 
in things executory (as in this caſe) make a condition 
precedent ; but in eſtates executed, they make a condition 
ſubſequent; and ſo is Littleton to be underſtood ; that the 
payment of 25. per pound, being a condition precedent 
to this agreement, and wholly in the power and will of 
the defendant *till it is paid, it is therefore no compleat 
agreement z and conſequently not within the ſtatute: 
and this caſe is the ſtronger againſt the defendant, becaule 
it does not appear by his plea, that he was in priſon ; fo 
that this condition precedent may be impoſſible to be per- 
formed, and conſequently the agreement can never ariſe, 
It is true, it might have been otherwiſe, if 2 5. in the 
pound had been agreed to be paid within the five years, 
in the nature of a defeaſance to the agreement; for this 
ſtatute operates as a defeaſance. 3 Salk. 59. 

An objeQion was made to a compoſition, for that the 
agreement appeared to be only to, for, and with, thole 
creditors who were parties, and had ſigned the com- 
poſition; but this obje&tion was diſallowed, becauſe the 
ſtatute makes this an agreement for the reſt. 3 Salk. bo. 

The ſtatute of two-thirds in number and value was 
pleaded in bar; and the defendant, to bring himſelf 
within the benefit of the ſtatute, ſhews, that he abſconded 
at the time mentioned by the ſtatute, but did not ſhew 
for what he abſconded; and for this theplaintiff had judg- 
ment on demurrer, 2 Ld. Raym. B10. _ 

When oae pleads the ſtatute of two-thirds, if he nou 
take advantage of the clauſe of being in cuſtody, he mutt 
ſhcw it to have been onthe 17th of November ; it of the 
clauſe of abſconding, he muſt thew he abſconded for debt 
at the time of the ſtatute made z -and Holt ſaid, Be 2 


ith much Cifficuſtj 


diſabled, 
his eltate 
ment of 
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t many, yet it concerned a particular ſort of people, 
han the plaintiff had judgment, becauſe the defen- 
lat Ji not ſhew in his plea, that he abſconded at the 


ime of the a&t made, but only ſaid it was on the 14th. 


of November. 2 Ld. Raym. 811. 
g. Of diſtributing the bankrupt's e/tate. 


» flat, 1 Jace I» © 15» ſet. 4. 5 Geo. 2. c. 30. 
ſ 2 v- 3, Ka 5. under the firſt diviſion of this title, 


A commiſſion of bankruptcy was taken out againſt 
5. F, the 17th of November 1676 ; but proſecuted only 
by R, the other creditors conſenting that execution of the 
commiſſion be forborn a month; but R. proſecuted and 
ſued 1, who had poſſeſſed the eftate by aſſignment of 
the bankrupt» Tt was inſiſted upon at the trial, that #, 

(the ſuppoſed bankrupt) was not ſo. RK. had a verdict, 
| and the four months were out; three weeks after, ſhe 

titions to be admitted into the diſtribution, and now 
would contribute to the charges, the ſuſpenſion of executing 
the commiſſion having been ſo ordered by the Chancellor ; 
and now his Lordſhip dire&ted her to be admitted into con- 
tribution. Ch. Ca. 307+ | 

After diſtribution and four months, it was admitted, 
fre. That other creditors could not, come in to diſturb 
the firſt diſtribution, but might come in for the reſidue, 
of which no diſtribution was made. 2 Ch, Ca. 153, 154+ 

Upon view of the ſtatute of 13 Eliz. c. 7. and 1 ac, 
it was reſolved by the court, that if certain creditors ſue a 
commiſſion, and others within four months after or more, 
being creditors, come before contribution and will join 
in the charges of the commiſſion, and all that belongs to it, 
and tender their parts, that they ſhall not be refuſed, but 
have their equal parts as creditors, But if any diſtri- 
bution be made of any part of the eſtate, no creditors are 
to be admitted after, that came not in before, Fob. 287. 
Hat. 37, 38. © | 

The commiſſioners may ſell and prepare for diſtribution 
preſently upon the execution of the commiſſion ; but until 
the four months are paſt they may. not proceed to diſtri- 
bution, for the creditors which inhabit in the remote parts 
of the reaim, perhaps, cannot have notice; and it may 
be carried ſo ſecretly, that if they might diſtribute pre- 
ently, that they which ſued out the commiſſion ſhould 
be only ſatisfied, when, indeed, there was no default in 
the others. Alſo it was refoived, that the offer of cre- 
ditors to be joined, and before they be partakers, is not 


at effeftual offer, without offering to be contributory to the - 


charges ;, but to offer any particular ſum is not neceſſary, be- 
anſe they know not what ſum is diſburſed, and that is to be 
aſeſſed by the commiſſioners. And the words (for the charge 
of the commiſſion) is to be extended to all charges ariſing in 
Jung forth the commiſſion, and in execution and defence there- 

of, Hut, 37» 38. $8 1 | | 
here there are lands unſold, and the commiſſioners 
make a diſtribution on a ſuppoſed value thereof, without 
having any money to diſtribute, this was held by the 
court to be a good and regular diſtribution; and the 
words of the at are, ** that the commiſſioners ſhall have 
the ordering of the bankrupt's eſtate,” ſo that there is no 
neceſſity to ſell and diſtribute the money ; but if they 2l- 
ot 2 proportion of the land to each creditor, it is well 
enough, Lord Hutchins ſaid, that a fraudulent diftribu- 
on may be ſet aſide by the Lord Chancellor, even upon a 
Petition; that it had been ſo done in the Lord Clarendor's 
ume; and in the principal caſe a new diſtribution was 
Adered to be made, and other creditors not taken in be- 

”_ to have their proportions. 2 Vern. 158. | 
, ankrupt's goods ſhall be rateably divided, notwith- 
at 9 oy judgment, recognizance, &c. See flat. 
* Le C, 


tl, 19. ſect. g. under the firſt diviſion of this 


11 <litors, upon what ſecurity ſoever they be, come in 
<qual, unleſs ſuch as have obtained aftual execution 
roy the bankruptcy, or had taken pledges for their juſt 
$3 and the reaſon is, becauſe, from the act of bank- 


Tuptey 


Vou - the bankr upt's eſtate is veſted in the commil- 


he ſtatute to be a private law; for though it concerned a | ſioners; who we eſtabliſhed 45 courts of 
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the batktupt's eſtate, and before whom the creditors 
muſt authenticate their debts, in order to receive their di- 
vidends; and therefore they muſt equally admit all per- 


pawns or mortgages have a property in the thing ſo 
pledged, precedent to the tranſlation of the property to 
the commiſſioners, in which caſe they have only an 
equity of redemption, and are in no better condition than 
the bankrupt himſelf; that the bankrupt, before the aſ- 
ſignment of the commiſſioners, has ſuch property as will 
maintain an aCtion for the recovery of the goods. Bac, 
Abr. 258. in Notes. See Salk. 108. 

One ſeiſed of lands in fee owes a debt by ſtatute, and 
afterwards becomes a bankrupt, and the creditor by ta- 
tute extends the Jands, then a commiſſion of bankruptcy 
is iflued out, Upon a reference by the Lord Chancellor 
Cowper to the judges of C. B. they held, that the clauſe 
of the ſtatute was full and plain, that all the creditors of 
the benkrupt, unleſs where there was a mortgage, ſhould 
be equally paid. ill, Rep. 92, 93. 

And Trevor Ch. J. ſaid, a judgnient or recognizance_ 
did no more bind the Jands, than the ze/e of a ff. fa. 
bound the goods, at the time of the making of this ita- 
tute; and it was plain, if the f. fa. was not ſerved and 
executed, ſuch creditor, notwithſtanding his ſuing out his 


_— even by a ſimple contratt. W/ll. Rep, 93. Same 
caſe, 

A, being indebted to a feme covert, becomes a bank- 
rupt, the huſband pays the contribution-money, and dies 
before diſtribution, and then the wife died; the executors 
of the wife are intitled to the dividend; for the huſband 
paying the contribution-money, does not alter the pro= 
perty of the debt. 2 Yern. 707. | 

A, drew a bill of exchange for 1001. on B. in Holland, 
payable to C. which B, accepted, and afterwards A. and 
-B. became bankrupts, and C. received 401. of the 1007. 
out of Bs effets, Ld. C. Macclesfield direQted, that 


of the 100/7. and that if the ygo/. paid to C. ſhall appear 


| to have been paid out of B.”*s own effefs, then the cre- 


ditors of 4. ſhall come in for the whole 100 /. out of 
which they mult anſwer the other 401. to the creditors of 
B. that being to be taken by A.'s creditors in ſuch caſe 
only as truſtees for B.'s creditors. 2 /ll. Rep. 89. 

A. mortgaged lands, and afterwards became a bank- 
rupt. The title of the mortgagee is not to be impeached 
by the ſtatute z and the mortgagee being a creditor Jlike=- 
wiſe by bond, was decreed to come in, he paying his con- 
tribution- money. Finch Rep. 466. | | 

If one quits his trade, and a commiſſion of bankruptcy 


an after creditor ſhall be admitted to have his ſhare in 


the bankrupt's eſtate. Zd. Raym. Rep. 287. 


Bill againſt the commiſſioners and affignees of a ſtatute 
of bankruptcy to be let into the ſtatute, paying contribu- 
tion-money, and decreed accordingly ; the plaintiff like- 
wiſe accounted for what eſtate of the bankrupt came to 


which himſelf had recovered at law, Fin, Rep. 60. 


ing to a prior agreement, tho' an aſfignment and dividend 
had been made of the eſtate. Finch Rep. 326. 

Upcot, a merchant, mortgaged lands to / for 1157 /, 
and afterwards mortgaged the ſame, together with other 
lands, to Howell, as a collateral ſecurity for 500 /. due by 
the ſaid U, to H, by bond, and about ten days afterwards 
U. was declared a bankrupt; part of the premifles were 
ſold for 10;0/1. and the money paid to U. but the com- 
miſfioners refuſing to ſell the reſidue, arid the affignees re- 
fuſing to ſatisfy the demand of 4. or to- admit him to 
have any ſhare of the bankrupt's eftate, he petitioned for 
a ſale to be made of the reſt of the mortgaged premifles, 
and the money to be applied towards the demands of U, 
and himſelf ; and in caſe of any deficiency, then to be 
admitted a creditor on the ſaid bankrupt's eſtate, for what 


| ſhould remain due after ſuch ſale and application as afore- 


ſaid, and to ſtay any dividend in the mean time. Where- 


4 N upon 


juſtice touching © 


ſons to make proof of their debts; but ſuch as have 
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fi. fa. ſhould come in only in proportion with the cre- 


the creditors of 4. ſhould come in for the 601. reſidue 
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is afterwards ſued out againſt him by his old creditors, yet 


the hands of the plaintiff's father, and repaying money 


Creditors excluded, were let in for their ſhares accord- 


Cogn tt 
: 
LO _- 


POT i 


B.A i.iN: | 
upon the Lord Chancellor ZHardwicke, upon hearing 
counſel, referred it to the commiſſioners to take an ac- 
count of what was due to J/. and H. reſpeCtively, for 
principal and intereſt on their reſpective mortgages, and 
ordered, that ſo much of the ſaid mortgaged premiſles as 
remained unſold, to be ſold to the beſt bidder, and the 
monies ariſing to be applied to the diſcharge of all prin- 
cipal and intereſt due to the ſaid JF. in the firſt place, 
and then of the ſaid H. together with his coſts of appli- 
cation, by petition to this court to be ſettled by the ſaid 
commiſſioners ; and in caſe the petitioner and aſfignees 
ſhould differ about the ſame, and if the ſame ſhould not 
prove ſufficient to pay the petitioner his principal, intereſt 
and coſts as aforeſaid; then the petitioner to be admitted 
a creditor for ſuch deficiency, and be admitted to a divi- 
 dend, &«, for the ſame; and that the ſaid //, and H. be 
examined touching the account, and to produce upon 
oath all deeds, books of account, and vouchers, &:, upon 
the petition of //7!/:am Hellwell, of Exeter, Eſq; 7 Vin. 
Abr. 102. pl. 13. | | 
A..gives a promifſory-note ſor 2001. payable to B, or 


order, who indorſes it to C, who indorſes it to D. A. B. 


and C. become bankrupts, and D. receives 5s. in the 
pound on a dividend made by thg affignees againſt 4. D. 


ſhall come in as creditor for 150/. only out of Þ.'s ef- 


f-as; and if D. paid contribution-money for more than 
150. it ſhall be returned. 2 Ul. Rep. yo7. x 
Upon petition to Lord Chancellor Hardwicke, the caſe 
was, Hugh Payne and Deborah Bullock, May 1716, gave 
| bond to Mary Tirrel for payment of 120/. In 1727, 
Mary Tirrel atſigned the bond to Rachel her daughter, 
the petitioner; Hugh Payne and Deborah Bullock both died ; 
Hugh Payne died inſolvent, Deborah Bullack left a con- 
fiderable real eſtate, which devolved to Hugh Payne her 
grandſon; Hugh Payne the grandſon entered, and ſold 


part of the lands, and after became a bankrupt; his aſ-_ 


fignees were in poſlefſion of the lands that were Deborab 
Bulleck's, unſold by Hugh Payne the grandlon ; the peti- 
tioners therefore prayed, that thoſe lands in the hands of 
the aſhonees might be liable to the bond of Deborah, pre- 
ferable to the general creditors of Hugh Payne the grand- 
ſon. It was inſiſted for the petitioner, that fince the 
ftatute 3 &5 4 1/1. & Mar. cap. 14. of fraudulent devi- 
ſes, lands in the hands of deviſees are made liable to bond 
debts, as in the hands of the heir, and here the afſignees 
ſtand in the place of the bankrupt, and ſubject to the 
ſame equity, and the bankruptcy and aſlignment is no 
_ alienation b9za fide within the exception and intention of 
the ſtatute; and the caſe of executors becoming bank- 
rupts, having affets remaining 27 ſpecie, is common, and 
always held the creditors of teſtator to have a preference; 
but it was inſiſted e contra, that there is no ſpecifick lien ; 
the aſſignment is an alienation, and the cafe of executors 
differs; an executor is looked upon as a truſtee, Lord 
Chancellor ſaid, This is a point of too much difficulty to 
determine in this ſummary way ; let the petitioner bring 
bis bill by Eater term, and ſtay ſufficient of the eſtate in 
the mean time in the aſſignees hands. 7 Vin. Abr. 101. 
b. 12. : | | 
, Trover for three bank-notes, which were payable to A. 
and Co. and upon the trial it was objected, that the ſole 
intereſt of theſe notes was not in A. alone, &c. and that 
| A. had once a partner, one F. who died before the draw- 
ing of theſe notes, and ſo the executors having renounced 
the partnerſhip, were till intereſted in all things relating 
to their trade; and J. Powell held, that this was true 
enough ; for prime facie the executors of 77. ſhall be ta- 
ken to continue in the partnerſhip until they renounce it; 
and no renunciation being made out in this caſe, but 
ſome of the executors having proved the will, they were 
intereſted in theſe notes too, though they never acted in 
the trade. 7 Vin. 103. þl. 5. 
If a joint commiſſion of as 1998-4 iſſues out againſt 
two joint traders, it was queſtioned, if ſeparate creditors 
might come in under itz and that they may, it was 


argued; that if there' are two joint traders, and one be- 


comes bankrupt one day, and: the other the next day, 
and a joint commiſſion is taken out, different relations 
.muft be had under a joint commiſlion with regard to the 
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ao Cf np, ne 
5 Cparate commifh 
had been taken out ; for in both caſes the joint f 7 
primarily applied to the joint debts, and the Fon i 
fund to the {eparate debts, and then in aver e mw 
Joint debts, and wice erſa 3 ſoare the orders in - 6 rw 
of Chancery in the following inflances, viz, 4, _— 
were partners, but the partnerſhip being diſſolved ind 
A. ſetting up for himſelf, became bankrupt, and ac ; 
miſfion iſſued out againſt him; the joint creditors 7 
admitted to prove their joint debts under the ſe _ 
commiſſion, and cites the 22d of Fanuary 1738 wo oy 
of Stephens v. Brown, and Adland——— That and of 4 by 
1729, It was ordered that the joint eftate ſhou!g " 
the joint creditors, and the remzining part of the Fg 
eſtate, which reſpeCtively belonged to each, fhou'd at . 
their ſeparate creditors upon a joint commiſſion ſued out 
againſt the then defendants, and cited Horſey v. Heyban 
and Heyham. And that 2 Geo. 2. in C. B, two bein 
Joint obligors, and afterwards bankrupts, ſeparate wn, 
miſhons were taken out againſt them, and the ſeparate 
commiſſioners refuſing to let in the obligce, he brought 
an action againſt one of the obligors ; but the defendane 
having got a certificate under the ſeparate commiſſion was 
diſcharged. Matthews v. Aland; which proves that joint 
creditors may ccme in under ſeparate commiſhons ; and 
by the ſame reaſon, ſeparate creditors may come in under 
2 joint commiſſion, and the law being ſo, every atlionee 
may recover by ſetting forth the ſpecial matter ; and be- 
des, if the aflignce of the other part will not join, he 
may be ſummoned and ſevered; and the court thouvke 
tire laſt caſe cited came fully to the point of the principal 
caſe, and therefore inclined to give judgment according- 
ly. Sed adjournatur. Fitzgib. 281, | | 
Joint debts are to be paid out of the joint flock firſt 
and if there be any overplus, then that ought to be ap- 
plied to pay particular debts of each partner ; but if there 
| be not enough to pay all the joint debts, and if either of 
the partners ſhall pay more than a moiety of the joint 
debts, then ſuch partner is to come in before the commiſ- 
fioners of bankrupts, and be admitted as a creditor for 
what he ſhall pay over and above his moiety, 2 Chan, 
Rode A2ac- ith | | 
If there be ſeveral joint traders, payment to one of 
them is payment to all; ſo if they al!, except him to 
whom the payment was made, were bankrupts, the. pay- 
ment 1s only unavoidable as to his proportion. 12 14, 


And if there be four partners, whereof three are 
bankrupts, and their ſhares afligned, and a payment was 
made to him that was no bankrup”, it is paymeat to all 
the aſſignees, for now they are all partners. 12 Mod. 
447+ | 

"Da a joint commiſſion of bankruptcy againſt two 
traders, ſeparate creditors are allowed to come in; for the | 
joint elfeRs are to be applied, firſt to pay the partnerſhip 
debts, and then the ſeparate debts ; and the ſeparate effects 
to pay firſt the ſeparate creditors, and afterwards the part- 
nerſhip creditors. Per Cowper, Chan. 2 Vern. 706. 

Two partners in trade put in each an equal ſtock, and 
agreed by covenant, that the ſtock ſhould pay the deb!s 
of the ſtock, and neither of their ſeparate debts ſhould 
charge the ſtock, but only his own eitate, or to that &- 
fe; they both became bankrupts, and a commitlion i 
ſued againſt them both z one of them owed ſeparately 
more than the other z the queſtion was between the {e- 
parate creditors of each bankrupt, and the creditors of 
account of the joint ſtock, for theſe would exclude tne 
ſeparate creditors from charging the joint Rock, but that 
it ſhould ſatisfy the ſtock debts; but the Lord North was 
of a contrary opinion, for the covenant of the partNc'3 
cannot bind any of the creditors, but only themſelves 
2 Chan. Ca. 139: | 

R. $. and G. were partners together in the trace of 4 
dry falter: G, embezzles and waſtes the joint ge 
contracts private debts, and becomes a bankrupt; l 
commiſſioners aſſign the goods in, partnerfhip. _ 
R. the plaintiff for. ani account, and to have the g00ds i0 


to the beſt advantage, and inhfted, that out of WS p _ 


7 BA N: 
of the goods the debts owing by the joint trade ought to 


1 in the firſt place, and that out. of G,'s ſhare ſati(- 
Fain muſt. be made bo what G. had waſted or em- 


bezzled 3 that the aflignees could be in no' better a caſe 


- than; the bankrupt himſelf, and were intitled only to 
up his third part would amount unto, clear after debts 
a F and deductions for his embezzlement; and the court 
[ned to be of that opinion, but ſent it to a maſter to 
= the account and ſtate the caſe, 2 Yern. 293, 

7 If one or more of the joint traders become bankrupt, 
his. or their proportions only are afſignable by the com- 
miſioners to ve held in common with the reft, who were 
not bankrupts. 12 440d, 4.46. 


10, Of the bankrupt's not appearing, nor diſcovering his 
gflate 3 his privilege during his attendance ; the allowances t9 
ie made him 3 91s diſcharge and certificate. 


Gee the ſtatute 5 Geo, 2. c. Jo. ſe. I, 2 3z 43 5» 8, 
| 12, 13z I4 I'S 16, I7y 18, 30. and /tat. I Fac. Is Co I 5. 
-2, 8, under the firſt diviſion of this title, : 

4. was declared a bankrupt, and the commiſſioners 
' being informed that he was embezzling and concealing 
his effes, and fraudulently conveying away and aliena- 
ting his eſtate, thought it neceſſary to have him before 
them, before the firſt day appointed in the Gazette for 
his examination and accordingly, at the requeſt of the 
petitioning creditor, they ſummoned him perſonally to 
attend them to be examined touching the ſaid complaint z 
and upon his refuſing to comply with the ſummons, they 
got a judge's warrant, and the bankrupt, by virtue 
thereof, was committed to Newgate, and upon his being 
brought before the commiſſioners, purſuant to their war- 
rant directed to the keeper of Newgate, and refuſing to be 
examined, they re-committed him to Newgate, there to 
remain without bail or mainprize, according to the form 
_ of the ſtatutes in that caſe made and provided z and upon 
the bankrupt's petition, the commiſſioners right of com- 
mitting the bankrupt was (among other things) conteſt- 
ed; but upon great debate of this matter, Lord Chance]- 
lor Hardwicke was clearly of opinion, that the commit=- 
ment by the commiſſioners was legal, and therefore his 
lordſhip ordered, that ſuch part of A.'s petition as prayed 
to bediſcharged out of priſon, ſhould be diſmiſſed. 2 £4, 
4br. 99. = 3 | 
| lads month of July 1732, a commiſſion of bankrupt 
iſſued againſt Philip de Fries, of Lemon Street, Goodman's 
Fields, in the county of Middleſex, merchant, and he 


| was declared a bankrupt, and was required to ſurrender | 


himſelf to the commiſlioners on the ninth and ſixteenth 
of Auguſt, and the ninth of September following. 

| Upon the meſſenger's executing the warrant of ſeizure, 
which was three days before the ſervice of the ſummons 


upon him, he had without refiſtance delivered up his keys | 


and effefts to the meflenger, and promiſed to ſubmit to 


the commiſſioners, and comply with the directions of the | 
i | 


| The ſummons was not ſerved upon him until the firſt 
day mentioned for his ſurrender in the Gazette; and about 


{urrendered himſelf, the bankrupt was arreſted in his own 
yard, the bailiff having got over the wall; and he there- 
upon petitioned the Lord Chancellor, amongſt other 
things, to be diſcharged, and ſuch petition came on to be 
heard before he bad ſurrendered himſelf to the commil- 
honers; and upon hearing the petition, the Lord Chan- 
cellor King ſo far conſidered what he had done (and 
which was all that he could then do) as a compliance 
with the a, that he held he ought to be diſcharged; but 
he difſuaded the bankrupt from ſuing the officer for the 
penalty; whereupon an order was made accordingly by 
conſent. Dev. 16 3 | 
\. A man rents an houſe for years, by leaſe, at C. and 
vecomes a bankrupt, and ſurrenders all his goods and 
elſeQs to commiſfioners, according, to the 4 & 5 Ann. 
and with the reſt this leaſe, and his certificate was allow- 
<0; but being taken into cuſtody for non-payment of the 
tent bricez he moved by counſel to be diſcharged ; but 
te court would not grant it, afd forced him to pur in 


3 
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bail, for they ſaid the a& of parliament did not nike void 
me contract between him and his landlord. 5 //7n. 129, 
Þ1. 2. EEO. hos AS. wa 

T'wo perſons, having authority to ſeize the effefts of a 
bankrupt, broke open a cloſet, where the bankrupt was, 
to ſearch for thetn, and took him on an aRion, and threw 
him into the Compter, where he was ſerved with'feveral 
other aCtions in cuſtody; it was ordered, that they, at 
their own coſts, ſhould procure him to be diſchareed out 
of cuſtody, of to ſtand committed, beinz an abuſe of 
the proceſs of the court, Sele&?, Ch. Ca. 64. WA 

In debt on obligation the defendant pleaded, that be- 
fore the aCtion brought the plaintiff became a bankrupr, 
to which the plaintiff demurred z and per ctriam, It is an 
11] plea until an affignment be made, the debtor is defences 
leſs, and cited therefore (the caſe of) Hanſon axd Hale 
(that) payment before a commiſtion ſued ' out is well 
enough, and ſo it is before his debt be affigned; atid 


| judgment for the plaintiff, 3 Keb, 616. 


The plaintiff declared upon a promifſory-note z defen- 


| dant pleaded 5 Ann. c. 22. ſet. 3. that he became bank- 


rupt ſuch a day, and that before that time he was and 
ſtill is indebted to F. 8. in 1co7. and upwards that a 
commiſſion iſſued, and the commiMioners proceeded and 


| made a certificate, that he had conformed in all things to 


the ſtatute, &c. (according to the common ſorm) and 


tendant gave the aforeſaid note in the declaration men- 
tioned, in truſt for F. $. whereupon he gave the note in 
the declaration to the plaintiff, in truſt for F. 8, intend- 
ing thereby to induce him to ſubſcribe the faid certificate; 
and this, &c, | VEREEY 

The court was of opinion (but Mr, J. Powys ſeemed 
of a contrary one) that the defendant ought to ſet forth 
his conformity, iri all things, to the ſtatute, that it may 
appear to the court he was ſuch a bankrupt as js intitled 
to be diſcharged, which not being done by words inthe 
plea, but only under the certificate of the commiffioners, 


it to the caſe of the plea vpon the aR for diſcharging of 
poor priſoners, where the defendant muſt ſhew himſelf 
out of all the excepticns, | 

Parker, Ch. Juſt. ſaid, the intention of the a& was, 
that it might not be in the power of a cretitor, who had 
four- fifths; to diſcharge the debts of the other fifth part, 
unleſs he fairly diſcha:ged his own ; but there would be 


| no danger of that, unleſs the bankrupt had ſo conformed 


himſelf, as to be intitled to be difcharged by certificate ; 
for otherwiſe, ho injury would be done to other creditors 
| by fuch note, therefore he thought it would beft inforce 


| would not be hurt by it ; becauſe it would be the greateſt 

puniſhment upon the bankrupt who intended a cheat. 

Jackſon and Amery., - Dutere this, and ſee the at, the ex=- 

preſs words of which are, that ſuch note ſhall be woid, 
Gilb. Ca. 140 . Ap | Tn 

The flat. 5 Geo. 2: c. 20. fef?. 4. extends not to debts 

| due to a bankrupt as executor, but it is for this particu- 


| lar reafon, becauſe they are appropriated to pay teſtator's 
an hour after the ſervice of the ſummons, and before he | 


debts z and if they were affigned it would be a wrong, 
viz. a devaſlavit ; and it being objefted, that it extends 
not to debts due to the bankrnpt jointly with another, 
it was anfwered by Ld. Ch. J. Parker, in delivering the 
| opinion of the court, that the caſe cited for that purpoſe 
from Lev. 17. is not determined. ' Will, Rep. 2 $54» 
| Gilb, Co, 92%. LIND + FLULED 
| Tf a bankrupt has a certificate, and an ation be 
brought againſt him afterwards for a debt precedent to 
the ſtatute, he may plead his certificate upon the roll, 
| and fo prevent a judgment from being entered up after- 
wards; but having negle&ed fo to do, it was his own 
| default; that a court of equity is not to relieve either his 
pleading, or his want of a plea, of no proper ptca pur in 
/ 1nt tine, nor could he be relieved on an audit guerela, be- 
' cauſe he had ay opportunity, and might have pleaded his 
condiicine beforethe judgment was entered; and upon pro- 
ducing ſuch precedents where bankrupts had been relieved 
- againſt judgments obtained againſt them, they a 
286 | | Com 


that 7. $, refuſed to ſubſcribe the certificate till the de= 
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which was ſet forth; they held the plea ill; Eyre J. likened - 


the intention to make the note good; where the creditors 
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| (beſides what he had before the ſtatute made over to C.) 
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| | 
come up to the caſe in queſtion; and the petition was 
diſmiſſed. 2 Vern. 696, 697. 

Gore brought an a&tion for rent againſt Bag hall, a 


——_— 


bankrupt, and obtained judgment before his certificate 
was allowed by Lord Chancellor ; and the certificate not 
being allowed till after the rules of pleading were out, 
the bankrupt had no opportunity to plead his certificate, 
and take the benefit of the at 4 Ann. but in the ſcire 
facias againſt the bail, the certificate was pleaded, and 
the plea over-ruled, ſo that the bankrupt has no relief 
but in equity, or by audita gnerela, which is an equitable 
remedy at law. A motion was made by Sir 7oſeph Feky! 
for an injunQion; but Cowper, C, denied the motion 
(though Sir Foſeph Fekyl ſaid, there were ſeveral prece- 
dents of injunRtions of this ſort, but had none ready to 
produce) becauſe this was a merciful law made in favour 
of the bankrupt, and in prejudice of the creditors, and 
therefore not to be extended in equity farther than at law. 
o Vin. Abr. 131. pl. 5. | 

A. a creditor of B. brought an ation, at law, and 
having got judgment took him in execution, on a ca. 
ſa. afterwards the at of 5 Ges. was made, where by 
cap. 24. a bankrupt, if he-turrenders, is examined, and 
four-fifths in value and number ,of his creditors ſign his 
certificate, and teſtify their conſent, &c, is to be diſ- 
charged. After which ſtatute a commiſſion is taken out 
azainſt B. by C. B.'s father-in-law, and A. is perſuaded 
to come in and be an aflignee, to prevent the ſinking the 
eſtate, and getting him diſcharged, "The eſtate of B. 


was only ſome few ſhillings and ſome deſperate debts, it 
was inſiſted that, fraud appezring, equity would not inter- 
poſe in prejudice of an honeſt creditor, and in favour of 
the bankrupt, which Lord Chan. Parker admitted; and 
as to A.'s coming in and proving the debt, it was argued, 
that it might be thought neceſſary, in order to prevent 
B.'s diſcharge, and this his lordſhip held reaſonable: and 
that as to not detaining the body, where all the bank- 
rupt's eſtate was to be ſeized, here was no eſtate left to 
ſeize, all that being made away to C. and that in this 
caſe A.'s coming in cannot be conſtrued an election to 
be paid out of B.'s eſtate, and fo a waiver of his former 
execution of the body ; for here being no eſtate, there 
could be no election, and A. propoſing to waive any be- 
nefit under the commiſſon, his lordſhip ſaid, it ought 
to be accepted, and refuſed to difcharge B, Hill. Rep. 
60, | | 
s Such creditors of a bankrupt as come in under the com- 
miſſion, by which all the bankrupt's eſtate both real and 
perſonal (by means whereof he ſhould pay his debts) was 
ſeized, ſhall not be allowed to impriſon the bankrupt for 
not paying thoſe debts. Per Ld. Ch. Parker, who ſaid, 
he would order his diſcharge out of cuſtody, as to any 
a&tion brought by thoſe who had come into the commil- 
ſion of bankruptcy, and had ſought relief thereby. And 
_ though it was objeCted, that he ought not to be diſcharged 
till he had perfected his examination, yet the court held 
the contrary; for it did not appear, that he had been in 
in contempt, or refuſed; but if he had, yet when the 
commiſſion was irregularly ſued out, there ought not to 
| be any proceedings upon it by way of examining the 
bankrupt, or otherwiſe. J/ill. Rep. 612. | 
A creditor came in under the commiſlion, and proved 
his debt, and after arreſted the bankrupt, who now prayed 
to be diſcharged. Ld. Ch. Kg ſaid it has been the con- 
ftruQtion of equity upon ſtatute of 5 Ann. cap. 17, which 
diſcharges the bankrupt of his debts, on a certificate, by 


four-fifths of his creditors, and allowed by the Chancel- | 


lor, that where a trader becomes bankrupt, and any one 
of his creditors comes in before (under) the commiſſion 
to prove his debt, though with deſign only to oppoſe the 
bankrupt's certificate ; yet this is an eleCtion to take his 
remedy for his debt under the commiſſion, and if, pending 
that, the creditor ſues and atreſts the bankrupt, it is ta- 
ken to be an oppreſſion, and ordered the creditor, at his 
own expence, to diſcharge the bankrupt out of cuſtody. 
2 Will. Rep. 394+ 

But if ſuch creditor will waive any benefit under the 
ſtatute, and: ſtay a reaſonable time, and there is an im- 


| Creditor applies to the court, declaring bis conſe 


law; but he is to waive any dividend or further benefit 
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ficate ſigned by four fiſths in number and value gf he 
creditors, or allowed by the court; in ſuch caſe, if = 
waive any right or ſhare of the bankrupt's eſtate wk 
the commiſſion, and praying, that he may ſue the bank: 
rupt; Ld. Ch. King thought it reaſonable for the eourtig 
give leave to ſuch creditor to proceed at law againſt by 
bankrupt for his debt. 2 Will. Rep. 396. 
Bankrupt in priſon on a meſne proceſs at ſuit of 4 
prayed that 4. might make eleftion, whether he would 
come in under the commiſſion, or take his remedy at 
law ? per Ld. C. Talbot, A. may make a ſpecial eleQion 
to take his remedy at law, and to come in under the com: 
miſſion, ſo far as to prove his debt, and aſſent or d 


iſſent 
to the certificate, becauſe that will affe& his reme 


dy at 


under the commiſſion, and accordingly A. made his elec. 
tion in this caſe. 7 Yin. Abr. 134. pl. 19. 
F. having proved a debt of 20001. under a commiſſion 
of bankruptcy againſt one. L. and paid contribution, and 
yet had L. in execution for his debt. An order was made 
by the late Ld. C. King, that F. ſhould either diſcharge 
L. or loſe his dividend; and the commiſſioners havin 
certified, that four-fifths in number and valve of the cre. 
ditors had conſented to L's diſcharge, excluſive of F, he 
now petitioned againſt the allowing of the certificate, and 
that he might be admitted to come in, ſo far under the 
commiſſion as to have liberty to aſſent or diſſent, Lord. 
C. Talbot ſaid, that it was ſettled on great debate, that a 
creditor might be at liberty to ele& to proceed at law, 
and, notwithſtanding, have liberty to affent or Gitlent tg 
the certificate, The caſe of putting creditors to election, 
is but modern in favour of bankrupts; but if that elzc. 
tion is made in general terms, and in conſequence the 
creditor 1s to be excluded from a liberty of diſſenting to 
the certificate, the reſt of the creditors are not only to 
take all the reſt of the effes, but have it in th-ir power, 
by allowing the certificate, to bar the other's. debts, 
Sc. 90 that permitting ſuch creditor to aflent or diſſent 
to the certificate, is not to give him a benefir, but to 
prevent his being hurt; and the laſt ſtatute about bank- 
rupts mentions four-fifths of creditors, who ſhall have 
proved their debts, and not who proved, &:. and fought 
relief; and it would be hard to put it in the power of a 
few ſmall creditors, by conſenting to the certificate, to 
preclude the other of his debt; and therefore as the court, 
by equitable conſtruction, puts a creditor to his election | 
for abiding by his remedy at law, or coming in to have his 
dividend under the commiſſion ; ſo by the ſame rule of 
equity, ſuch creditor renouncing any benefit under the 
commiſſion, ſhould not be hurt; therefore let F. be at 
liberty to make a ſpecial eleftion. 7 Fin, 4br. 134 
pl. 20, | | Fe 
| A creditor petitioned the Lord C. Parker, againſt the 
allowance of the bahbkrupt's certificate, who, in conſide- 
ration of the plaintiff's withdrawing his petition, gave 
him a bond for the whole debt. "The certificate was af- 
terwards allowed, and the creditor ſued the bond againft 
the bankrupt, who pleaded the act of 5 Geo. 2. and that 
| the bond was obtained in order to procure his diſcharge z 
but Lord C. Parker refuſed to relieve the bankrup!, and 
diſmiſſed his bill with coſts. 2/71. Kep. 620. Ys 
Where a bankrupt is in execution before the commil- 
fion, and the creditors come in and receive a dividend 
out of the eſtate, the court will put him to his elcciion, 
either to diſcharge the bankrupt, or renounce the divi- 
dend, and this in conformity to the law, where if the 
creditor will take the debtor in exeeution, he cannot at- 
terwards take execution by fi. fa. becauſe the body 1s 
deemed a ſatisfa&tion; but otherwiſe, if the creditor takes 
a fi. fa. firſt, and levies ſhort, &c. there he may take 3 
ca. ſa. afterwards and ſue both, and here A. ſued out 3 
commiſſion of bankruptcy againſt B. in 17206, and after 
1727, received a dividend of 25s. 64. in the pound, _ 
now lately took B. in execution for the reſt of his _ 
| and now B. petitioned to be diſcharged, but was denied» 
Vin. Abr. 124. pl. 17. 
/ Per Lord oh Falter! Though a creditor of dn 
under 201. is by the laſt a excluded from aſſent or Glt- 


probability of the bankrupt's being able to gain his certi- 


ſent to the certificate, yet as he is affeQtd by the conle- 
| q uence 


BB AN 
>nce of allowing the certificate, he hath right to peti- 
jo and ſhew any fraud againſt allowing the certificate. 
oi fbr. 134+ pl. 18. DS 

A queſtion was concerning the form of certificates on 

Jace a&t ; but Per Lord C. Parker, the commiſſioners 

- certify one day, that the bankrupt hasin all things 
ghd Cinch ic, and then the next day, the creditors 
= on the ſame parchment their conſent, at the foot 
ed 0k the commiſſioners are to certify that the credi- 
had conſented, according to the terms of the aft, 
; Vin, Abr. 132: þl. 9. Be Ss 

A bankrupt ſo found, was ſued for a debt on bond, | 
hefore his certificate allowed, but he had ſurrendered his 
effe&ts and {ſubmitted to be examined, and his certificate 
not being allowed, he pleaded non eft fatlum, and judg- 

2nt was given againſt him. He had afterwards a cer- 
heats allowed and confirmed: "The obligee three or four 

-xrs afterwards brought a ſc:re factas upon the judg- 
ment, and the defendant pleaded the /fat. 5 Ann. C 22: 
«nd that the cauſe of- action accrued before his bank- 
ruptcy 3 and upon iſſue joined, it was found againſt the 
bankrupt, be (as was alledged) not being able to get the 
cmmiſſion, or 2 copy thereof, to produce at the trial, 
and the plaintiff after had judgment. The plaintiff got 
an injunction 3 but the Mafter of the Ro//s upon hearing 
iſmiſſed it, as a matter wholly at law ; but upon appeal, 
Lord C. Macclesfield reverſed the decree, but ſeemed to 
admit, were the cale only matter of miſpleading, equity 
ſhould not relieve z but upon the ſeveral circumſtances of 
the caſe, a perpetual injunRion was granted. 2 J/ill. Rep.7o. 

The defendant and his partner in trade had a joint 
commiſſion of bankruptcy taken out againſt them, under 

which they obtained a certificate, 'I he plaintiff was a 


ſeparate creditor, and had obtained ajudgment defore the 


commiſſion or a& of bankruptcy ; and having now the 
body of the defendant in execution, the court was moved 
to diſcharge him, upon the authority of Howard v. Poole, 
where it was held, that a ſeparate creditor might come 
in under a joint commiſſion ; and alſo on Eq. Caf. Abr. 
55. 2 Vern. 707. 2 Will. Rep. 500. and the court diſ- 
charged him accordingly. 2 Stra. 1157. 

If there be two partners, and one of them becomes 
bankrupt, and on a ſeparate commiſſion being ſued out 
20ainſt him, bis certificate is allowed ; this does not only 
diſcharge the bankrupt of what he owed ſeparately, but 
alſo of what he owed jointly, and on the partnerſhip ac- 
count; becauſe, by the act of parliament, the bankrupt, 
upon making a full diſcovery, and obtaining his certifi- 
cate, is to be diſcharged of all debts. Now, as the debts 
he owes jointly with onother are equally his debts as what 
he owes on his ſeparate account, conſequently he is to be 
diſcharged of both his joint and ſeparate debts. And ſo 
it has been determined by the judges of B. R. By the 
Lord Chancellor Parker. 3 Will. Rep. 24. in a note. 

On a joint commiſſion againſt two partners, the ſepa- 
nte creditors, though they have taken out ſeparate com=- 
miſtions, ſhall yet be at liberty to come in to oppoſe the 
allowing of the certificate. 9g I/ill. Rep. 23. | 

Where two partners are bankrupts, and a joint com- 
miſſion is taken out againſt them, if they obtain an al- 
lowance of their certificate, this will bar as well their ſe- 
parate as their joint creditors. 3 1/7. Rep. 24. 
| Three commiſſions of bankruptcy iſſued at the ſame 
time; one againſt A. ſeparately, one againſt B, ſeparate- 
ly, and a joint commiſſion againſt 4. and B, as partners, 
in company z and the bankrupts certificates on the two 
ſeparate commiſſions were confirmed by the Lord Chan- 
cellor, and delivered to them, and four-fifths in'number 
and value of the joint creditors ſigned a certificate for the 

krupts diſcharge on the joint commiſſion, | 

At the time the joint certificate was to have been con- 
rmed, one of the joint creditors applied by petition to 
the Lo:d Chancellor, ſuggeſting, that A. had loſt more 
than 51, by gaming in one day, within the year before 
the commiſhon iflued, and therefore was not intitled to 
be diſcharged; and the Lord Macclesfield not only refuſed 
0 confirm the joint certificate, but ordered the former 
Pate certificate to be recalled and diſallowed, and al- 
Y the joint certifieate as to B. only, 


| be equally extenſive as to his diſchar 


B A N 


And this being a matter of very great conſequence to 


A. who had traded very conſiderably; as ſoon as his-cer - 
tificate was allowed, he ordered his caſe to be ſtated, and 
the opinion of the moſt eminent counſel thereon. | 

And the queſtions which aroſe upon this cafe were 


ſeveral : 


Fir/t, Whether it was in the power of. the Lord Chan- 
cellor, after a certificate was duly allowed, and delivered 
to the bankrupt, and enjoyed by him for ſeveral months, 
to recall the ſame, ex officis, and deprive the party of the 
benefit of the diſcharge ? 

If the bankrupt has loſt 5 /. at one time, and the fact 
ſhall be proved before the allowance of the certificate, IL 
think the certificate ought not to be allowed by the com- 
miſhoners of bankruptcy, or by the Great ſeal; but if 
the bankrupt hath conformed in all things, and his cer- 
tificate hath been allowed, without any objections made 
up-n the account of gaming, by the creditors, I conceive 
there is not a power given to the Creat ſeal to recal the 
certificate, S. Cowper, 14 June 1725- 

'The ſecond queſtion was, whether a ſeparate certificate 
diſcharged the partner from joint debrs ? | | 

As I was clearly of opinion at firſt, that the bank- 
rupt's ſeparate certificate, ſo longas it continued in force, 
diſcharged the bankrupt not cnly from ſuch debts as were 
owing from the bankrupt on the ſeparate account, but 
likewiſe ſuch as were owing on the partnerſhip account ; 
ſo I continue in the ſame opinion. I alſo concur in opi- 
nion with Mr, Cowper, that the Lord Chancellor cannot 
legally recal the certificate, after it is once confirmed, 
upon the account of a fact which was never proved, or 


never objected to, before the allowance of the certificate. 


Another opinion on the ſame queſtions. 
Firſt, As to the Chancellor's power of recalling the cer- 
tificate: This is a queſtion of conſiderable difficulty ; 


but I am rather of opinion, that ſuch a confirmation 


cannot be revoked, fo as to prevent the bankrupt's diſ- 
charge; becauſe, by the ſtatutes, conforming to the atts, 
and a certificate confirmed, is made an aCtual diſcharge of 


the bankrgpt's debts due at the time of his bankruptcy ; 


and a revocation after the debts are once extinguiſhed, 

ſeems to come too Jate, EPR, 
And as to the ſecond queſtion, whether a ſeparate 

commiſſion diſcharged joint debts ; his anſwer was this ; 
As this ſtatute extends expreſsly to all debts of A. the 


certificate is equally a diſcharge as to thoſe debts as well 


as to others. 


There was another queſtion which aroſe in this caſe, 
which was this : | 

The faid A. before his bankruptcy, being a merchant 
in London, and in the way of his trade, at the time he 
became a bankrupt, was indebted to ſeveral perſons in 
Virginia, and other plantations : and the queſtion was, 
whether his certificate, when confirmed here, would dif- 


charge him againſt ſuch debts, in caſe he went into thoſe 
parts. 


was a counſel, was taken thereon, and was as follows. 
The effects of A. in the plantations are liable to the 


commiſſion here, and the right of them is veſted.in the af- 


ſignees; and it ſeems reaſonable, that this certificate ſhould 


e: ho 

laws of England, made fince Virginia and norton 
tations were ſettled, do not extend to them, unleſs the! 
are expreſsly named, and as the laws relating to Fane? 
ficates do not expreſsly extend 

of opinion, that a certificate 
diſcharge to A. if a ſuit is c 
Virginia, or the other plantations. 


C. Talbot, Dec, 24 1923. | 


confirmed here will be no 


Another opinion on the ſame queſtion. 


I am of opinion, that the a& of parliament will not 
extend to any of the plantations,” 
particularly mentioned, they being 
laws and conſtitutions of their ow 


In the year 1132, a commiſſion of bankr 


governed by particular 


uptcy- iſſued 


ackſon, of Green-Lattice- 
40 


va ichaad Fackſon, by the deſcription "of Richard 
| ane, London, tea-merchant, 


and 


And the opinion of the late Lord Talbot, when he 


to the plantations, I am 


ommenced againſt him in 


unleſs they had been 
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ahd an affignment was made of his eſtate to Thomas | 
IV/right, of Lawrence- Lane, and James Huey, of Alder- | 
manbury, London, merchants, in truſt for his creditors, 

Upon his firſt commiſſion he made a diſcovery of his 
eſtate and effes, and four parts in five of his creditors 
figned his certificate; but the commiſſioners did not think 
proper to ſign it. 

Afterwards he ſet up the trade of a diſtiller, in the pa- 
riſh of St. George's, Southwark, and in conſequence of 
fuch trading he became indebted to ſeveral perſons, and 
particularly to one Thomas Sorrel, grocer, in 1001. and 
upwards, 

On the 31ſt of June t739, Sorrel ſued out another 
commiſhon of bankruptcy againſt him, bythe deſcription | 
of Richard Fackſon, of the pariſh of St. George's South- | 
wark; and he ſubmitted to ſuch ſecond commiſſion, and 
obtained his certificate, which was allowed by the Lord | 
Chancellor on the 5th of Tune 1740. j 

He then ſet up the trade of a tea-merchant, and con- 
trafted ſeveral debts, to the amount of ſeveral hundred 
pounds. | | 

In May 1740, Wright and Huey, the affignees in the 
firſt commiſſion, preferred a petition in the names of 
themſelves and all the reſt of the creditors under the firſt 
_ commiſſion, in order'to ſet afide the ſecond commiſſion, 
and his certificate, which was advertiſed in the Gazette to 
be allowed, unleſs cauſe was ſhewn to the contrary. 

And pending this petition, v:z. 24th of May 1740, a 
' notice was publiſte1 in the London Gazette, to the effect 
following: © The creditors of Richard Jackſon, formerly 
of Green Lattice Lane, London, a bankrupt, who have 
proved their debts under the ſaid commiſſion, are deſired 
to meet the affignees on Wedneſday next, at the Paul's 
Head tavern in Cateaton Street, at five o'clock in the 
afternoon, to aflent to or diſſent from the allowance of 
the ſaid bankrupt's certifkcate, now lying before the Right 
Honourable Phil;p Lord Hardwicke, baron of Hardwicke, 
Lord High Chancellor of Great Britain, for confirmation, 
and other ſpecial affairs.” 

Purſuant to this advertiſement, and to circular letters 
alſo ſent to the creditors under the firſt commiſſion, the 
aſſignees, Huey and IVilcex, and ſome of the creditors 
under the firſt commiſſion, met the creditors under the 
ſecond commiſſion ; and upon payment of a ſum of money 
to them, they agreed to withdraw the petition, which 
they had preferred to the Lord Chancellor, to ſet afide the 
commiſſion, and the certificate advertiſed to be obtained 
in purſuance thereof ; and Fack/on carried on his trade 
from that time, Ps | 
Edmund Proudfoot and Thomas Huet, two of Jackſon's 
creditors under the firſt commiſſion, preferred their peti- 
tion to the Lord Chancellor ; and amongſt other things ſet 
forth the matters above mentioned ; and that Zack/on had 
not made a fair diſcovery of his eſtate, and had prevailed 
on the aſſignecs under the firſt commiſſion not to attend 
the petition ; and that by means thereof he had obtained 
his certificate, to their great ſurprize, who had never 
_ conſented thereto, | 

That they were adviſed that the ſecond commiſſion was 
obtained fraudulently, and that the iſſuing the ſame under 
_ theſe circumſtances was irregular, and that the. ſaid cer- 
tificate was obtained, in order to prevent the creditors 
under the firſt commiſſion from recovering their debts 
from the ſaid Richard Jackſon, who was then, as they 
were aſſured, able to pay all his creditors their juſt de- 
mands, | | | 

They therefore prayed, that the commiſſion might be 
ſaperſeded, and that all proceedings under the ſame, with 
the bankrupr's certificate, might be ſet afide, and that 
the clerks to both the commiſſions might attend with the 
proceedings therein, ; 

His Lordſhip ordered the parties to attend, and that 
the proceedings under both commiſſions ſhould be pro- 
duced. 2 Wc 
And ſoon afterwards ſuch petition came to be heard 
before his Lordſhip, and was harnedly argued by the 
gentlemen at the bar on both ſides; and it was admitted, 
that if a bankrupt had a firſt commiſſion out againſt him, 


| ſecond commiſſion, and that the petition, which WAS in- 


| common bail; for the defendant had pleaded in this caſe, 


B A N 
miſſion, that ſuch ſecond commiſſion could PL 
iſſue, and that all the proceedings apes, "ar 
tificate obtained by virtue thereof, was void, ang pA 
effect ; and had it been attended with thoſe circumſt " 
only, the petition might not have been improper = 

But in this caſe his Lordſhip was pleaſed to make h 
eſſential diſtin&ions, and to the effeQ followins - = 

Fir/?, That the parties had acquieſced under the | 
lowance of the certificate under the ſecond commit, 
from the fifth of June 1740, being the time of Fackſo' 
obtaining ſuch certificate, to the 17th of December | 0h 
being three years and an half, and had never made = 
complaint of the ſame; "my 

Secondly, There had been a meeting between the af 
ſignees and ſeveral of the creditors under the firſt and 


tended to be preſented to the court for ſtayins Ww 
ceitificate under the ſecond commiſſion, wh by amy 
ſent of the aflignees and the creditors under the firſt com. 
mifhon, who were preſent, and had publick notice in 
the Gazette to meet the aflignees and the creditors unde: 
the ſecond, and circular letters ſent them for that Purpoſe 
and that they had agreed that ſuch petition ſhould he 
withdrawn, in conſideration of a ſum of money paid þ 
the creditors under the ſecond commiſſion, to the creditors 
under the firſt commiſſion ; and that this was in the 
nature of an acquieſcence and conſent from the creditors 
of the firſt commiſſion, that Fack/on ſhould have his cer- 
tificate under the ſecond commiſſion. 

Thirdly, That it did not appear to him, but that the 
petitioners Proudfoct and Huet were well acquainted with 
the ſteps that were taken by the affignees and creditors in 
the firſt commiſſion, and that they had notice of the 
ſame, in regard they had not denied the ſame in their 
affidavit, but had only ſwore, that they did not know, 
remember, or believe, that they ever conſented to the 
withdrawing the petition preferred by J/r:ight and Huey, 
to ſet aſide the certificate under the ſecond commiſiion 
and that if the aſſignees had done amiſs, the creditors had 
a remedy againſt them, 

Fourthly, "That Jackſon had, under the ſanQion of the 
court, carried on a conſiderable trade, and that it would 
be contrary to the juſtice of a court of equity, to preju- 
dice innocent perſons, who might have been induced to 
have given future credit, believing him to bea free perſon, 
on having ſuch certificate; and the conſequence would be, 
that all his dealings from that time mult be opened and 
unravelled. | : Ty 

And for theſe reaſons, amongſt others, his Lordſhip 
was pleaſed to diſmiſs the petition. 2 Gen. Sy/. 246. 

A joint commiſſion was takenout againſt the defendant 
and partner, and an allowance of the certificate of the 
commiſſioners of bankrupts was obtained by the Lord 
Chancellor, purſuant to the ſtatute 5 Geo. 2. and the de- 
fendant was now ſued by the plaintiff for a debt due on 
his ſeparate account, and arreſted ; on which it was moved 
that he ſhould be diſcharged out of cuſtody upon filing 


that the cauſe of aCtion aroſe before the cauſe of bank- 
' ruptcy, and the ſtatute 5 Geo. 2. ſays, © That in caſe 
any ſuch bankrupt ſhall afterwards be arreſted, proſecuted 
or impleaded for any debt, due before ſuch time as he, 
ſhe or they became bankrupt, ſuch bankrupts ſhall be dil- 
charged upon common bail.” $So the only queſticn in 
this caſe was, whether the certificate under the joint com- 
miſſion ſhould operate as a diſcharge of all debts due upon 
the ſeparate account before the bankruptcy, as it cer- 
tainly does upon their joint account. | 
F. for the plaintiff argued, that in a joint commiſſion 
the ſeparate creditors who come in under that commiſſion, 
can' haye no ſatisfaRion for their debts until all the joint 
debts are paid off; and therefore they ought not to be 
bound by ſuch a joint commiſſion ; and in this caſe the 
plaintiff was denied to be admitted a creditor under the 
joint commiſſion ; for this he cited Trin. 11 Ann. Golling 
and Bunter, to ſhew that if any doubt ariſes with the 
court, they will not admit the party to common bail, 
D. The ſtatute is in general words, that the bankrupt 
ſhall be diſcharged, on filing common bail, from all debts 


2nd had not obtained his certificate in ſuch firſt com- 
| | 


owing 


| 
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is . ; 
Von between a joint and ſeparate commiſſion. 
Gift 


If there was any doubt in this jcaſe, the court 
Id not diſcharge the defendant on common bail, ac- 
je” co the caſecited by Mr. F. but in this caſe I think 
ray 2a ought to be diſcharged on filing common 
” y r the ſtatute makes no difference between a joint 
ey nk commiſſion; I have heard it ſaid, that ſepa- 
a miſſions are often taken out to fave expence, 
,49 b' | think it is rather to create expence ; andI never 
oy ſee any reaſon for taking out both joint and ſeparate 
- miſſions; for if two partners commit an act of bank- 
yrs they are bankrupts in all reſpeCts, and cannot be 
wy 4 bankrupts as to their joint eſtates, anJ not ſo 
5 to their ſeparate eſtates. | HR En 
The ſtatute 5 Geo. 2. Is general, and takes no notice 
of ſeparate commiſſions z and a diſcharge under a ſeparate 
mmiſſion has been determined to be a diſcharge of debts 
coing under the joint trade; before the ſtatute 10 Ann, 
1d, 15. if there were two partners, and only one party 
became bavkrupt, and a ſeparate commiſſion was taken 
out againlt himz there was no doubt but the diſcharge of 
that bankrupt diſcharged him from all debts which he 
owed in his joint as well as private capacity ; but the 
preat queſtion 11 that caſe was, whether by ſuch diſcharge 
of the bankrupt, the partner of ſuch bankrupt ſhould 
licewiſe bediſcharged from ſuch debts as he was diſcharged 


of; and therefore that ſtatute has enacted, that ſuch part-_ 


| ner ſhall not be diſcharged ; though if a joint debt 1s dif- 
charged by a ſeparate commiſſion, there can be noqueſtion 
but 2 joint commiiſion will diſcharge a+ſcparate debt, 

Wherefore, I think clearly, that the defendant muſt 
be diſcharged on filing common bail, £1 

P, The ſuing out of a ſeparate commiſſion, 1s only 
for the benefit of the clerks; and he ſpoke to the ſame 
effe& with the chief juſtice. | 

L, The caſe of Grace and {iigham, Paſch, 4 Geo. 2. 
[Fitzgib, 281. ] was the ſame in effect with this; It was 
an ation againſt the defendant, as indorſor of a note 
upon his ſeparate credit ; and on the evidence at the trial 
he produced his certificate under a joint commiſſion of 
bankruptcy z and though, on its being made a cale and 
argued here, the court did not determine. it, ”u they 
ſeemed ſtrongly inclined to think, that the certi cate was 
adiſcharge of the ſeparate debt. But we are now to take 
this caſe on the ſtatute and certificate; and the ſtatute 
ſays, That he who has ſuch certificate ſhall be diſcharged 
from all debts owing by him before the time of that 
bankruptcy ; therefore we are not to conſider what di- 
rections are given in equity, as to the diviſion and diſtri- 
bution of the bankrupr's eſtate, and ſo I think the defen- 
dant ought to be diſcharged. ] 

P, being of the ſame opinion, he was diſcharged on 
fling common bail. 2 Gen. Sy/. 246. 

A note was given upon a day, promiling payment a 
year after; the perſon who gave the note became a bank- 
rupt after the note given, and before the day of payment; 
and the queſtion was, whether the bankrupt being diſ- 
charged, per ſtat. 5 Ann. and 5 Geo. 2. this note was 
llcharged; and per. three barons againſt Price, it is not. 

unb, 120. ; 

The defendant, the ninth of ay 17 34, was bail on 
a Writ of error. On the 25th of Oober 19 34 he com- 
mitted an a&t of bankruptcy, and after a commiſſion ob- 
laned his certificate. On the 12th of November 1735 
te judgment was affirmed ; and in debt upon the regog- 
"IZance he pleaded his diſcharge, and that the caule of 

0n aroſe before his bankruptcy : And the chief juſtice 
n the trial held, that the defendant was not diſcharged 
cording to the caſe of Tully v. Sparkes, (2 Stra. 867.) 

rthis was but a contingent debt, for which the plaintiff 
could not come in under the commiſſion, the ſtat. 7 Geo. 
©. 31. only letting in thoſe where the payment was 
<ſtain, though future. There was a verdict for the 
Plaintiff, 2 Sera. 104.3. 
man was taken upon an attachment for not performing 
"award ; after which he became a bankrupt, and ob- 
ined his certificate, and now moved to be diſcharged ; 
it Was oppoſed, becauſe (it was ſaid) bankruptcy does 


v 


wie before the bankruptcy, and makes ho | 


[ #1 l Cc 


not purge a contempt. Sed per curiam, This was a des 
mand for which debt would lie; and the a ſays, he ſhall 
not be arreſted, proſecuted or impleaded, for any debt due 
before the bankruptcy. . It would therefcre be hard to 
keep him in cuſtody when the duty is diſcharged, and 
therefore in this caſe he muſt be diſcharged. 2 Stra, 
I152. | | 

"The defendant gave a bond of indemnity, and before 
any breach became a bankrupt, and being now ſued, 
moved to be diſcharged on common bail ; but the court 


* 


compared it to the caſe of Tully v. Sparkes, and ordered _ * 


he ſhould give ſpecial bail. 2 Stra. 1160, 

On a motion to diſcharge the defendant out of execu- 
tion, as being a bankrupt, on the ſtat. 5 Geo, 2. cap. 40. 
It appeared, that the debt was contracted before the bank- 
ruptcy, and ſued for and recovered pending the commiſ- 
fion, and before any certificate obtained, and the judg- 
ment was afterwards affirmed on error, and coſts given 
on ſuch affirmance, — 

And the court diſcharged him as to all ; for not having 
his certificate he could not plead to the ation, and thele 
coſts were attendant upon the original judgment, and 
cannot be conſidered as given for delay of execution, 
when it appears there ought to have been no execution, 
though no writ of error had been brought. 2 Stra. 
ON. | 

Acton of debt on a leaſe dated in 1727, for two years 
rent due fince 1733, at which time the defendant became 
a bankrupt. He produced his certificate allowed, con- 
firmed and inrolled, and moved that he might be diſ- 
charged on entering a common appearance, which was 
ordered accordingly, the bankrupt having neither the poſ- 
ſeſſion nor the legal intereſt of the eſtate. Barn. Not. 
C, P. 61. | 


Defendant having produced his certificate as a bank - 


rupt allowed and confirmed, moved for a common ap- 


pearance in this aCtion, which was debt on bond for pay- 
ment of money by inſtallments, ſome of which were not 
payable till after the bankruptcy ; and the queſtion was, 
whether this be a debt diſcharged by the certificate or not. 
After the firſt default of payment, the bond is forfeited, 
and the penalty is the debt in law. Cur* : We will not 
enter nicely into the matter on bail or no bail; and a 
rule was granted for common appearance. 2 Barn, Not, 
C. P. 82. | 
Defendant, a bankrupt, was rendered in diſcharge of 
his bail after judgment, and now moved to be diſcharged 
purſuant to the bankrupt a&t, Plaintiff objeQted, that 
the words of the act extended only to perſons charged in 
execution, or oy virtue of judgments ; the judgment ap- 
peared to be for a debt due before the bankruptcy, and 
was entered in Hilary term laſt; the render was in the 
beginning of Apr:/, and the bankrupt's certificate was 
confirmed the 18th of April, Chapple for defendant 
urged, that the words of the aft extended to bankrupts 
detained in cuſtody for debts due before they become _ 
bankrupts, which debts are difcharged by the a&, let 
them be detained how they will, in execution or other- 
wile, they are to be diſcharged. Cur”, after taking time 
to conſider, ordered defendant to be diſcharged. Barn, 


261. 


Rule made abſolute (on affidavits of ſervice, no cauſe 
being ſhewn to the contrary) for leave to enter an exoze- 
retur on the recognizance of bail. Defendant pending 
the action having become a bankrupt, and obtained his 
certificate allowed and confirmed. 2 Barn, 87. 

Rule made abſolute to diſcharge defendant, a bankrupt, 
taken in execution for a debt accrued before the bank- 
ruptcy ; defendant could not plead his diſcharge in the 
firſt inſtance, becauſe he did not obtain his certificate un- 
til after he was obliged to plead. But it was inſiſted by 
plaintiff's counſel, that he might have pleaded po/t darrein 
continuance, Theſe caſes muſt be conſidered equitably, 
2 Barn. 302. | | 

Debt upon a bond againſt the defendants Sparkes and 
May, as executors of . William Donelſon, ſetting forth 
that Donelſon entered into a bond in 800/., conditioned, 
that if he, his heirs, executors or adminiſtrators, ſhould 


| pay to the plaintiff 400/. within two months after the 


death 


+ 
| 
j 
l 

b 
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death of the obligor, in caſe he ſhall marry Jſartha La- 


timer, and ſhe ſhall ſurvive him, then the bond to be 
void, The plaintiff then avers, that the marriage was bad, 


and the wife ſurvived, and the defendants were made exe- 


Cutors; but neither they nor the heir have paid the mo- 
ney according to the condition, The defendant ay 
pleads, that he never adminiſtred or proved the will, and 
the plaintiff as to him enters a no/le proſegui, The other 


deſendant Sparkes, prays ojer of the bond, which is ſet | 


out without the condition; and then pleads, that the 
obligor was a trader, and after entering into the bond 
committed an aCt of bankruptcy, whereupon the credi- 
tors petitioned, had a commiſſion, and he was declared a 
bankrupt, and had his certificate, which was confirmed ; 
to this the plaintiff, having inroiled the condition of the 
bond iz hec verba, demutrred ; and defendant joined in 
demurrer, 

It was argued for the plaintiff, that the plea was ill; 
and it was laid down as a general rule, that a creditor 


ſthall not be barred gzoada demand which he cannot come 


into a diſtribution tor; although to ſome purpoſe a bond 
is debitum in praſenti, yet this is to be conſidered upon the 
reaſon of the ſeveral aCts relating to bankrupts, which 
plainly deſign to bar nobody, but thoſe who can ſeek 
relief under the commiſſion; and this is proved by the ſta- 
tute 7 Geo. cap. Zi. which recites the inconveniency, that 
creditors by bond or note, payable at a future day, could 
not prove their debts before the commiſhoners, and there- 
fore gives a liberty to prove the debt and have a diftribu- 
tion, making a rebate of intereſt, where the money is 


| payable at a certain future day, and where the debt aroſe 


by the ſale of goods. That it could not be done before 
this act, is proved by the caſe of Callowel v. Clutterbuck, 
Paſch. 10 Aun, B. R. which was a note dated the firſt 


_ of Fanuary, payable one month after date; the party be- 


came a bankrupt the tenth of Fanuary; and it was held, 
that the creditor could not come in for the diſtribution, 
for though it was debitum in preſenti, yet the cauſe of ac- 
tion did not accrue until after the act of bankruptcy. 
This demand depends on two contingencies, Whether 


it ſhall ever ariſe; fr/1, the marriage taking effet; and 


ſecondly, the wife's ſurviving; and itis impoſſible to make 
a rebate of intereſt, there being no certain time to com- 
pute it from. If the bankrupt himſelf would diſcharge 
himſelf, his plea muſt be, that the cauſe of ation aroſe 
before he became a bankrupt; but could that be ſaid in 
this caſe? bird 

For the defendant it was inſiſted, that the words of 
5 (Geo, cap. 24. diſcharged the bankrupt from all debts 
contracted, due or owing, in the disjunctive, and that 
this is certainly a debt contracted; were it a bond to the 
bankrupt on ſuch a contingency, it would certainly be af- 
fignable, anJ it was endeavoured to be proved, that the 


© condition. was no part of the bond, but only ſtayed the 


efiect of it, Sed per curiam, As no cauſe of action could 
accrue upon this bond during the life of the bankrupt, 
the obligce could never come in for a diſtribution, and 
therefore ſhall not be barred. The ſtatute 75 Geo. has not 
raken in this caſe, but explains very well what the law 
is concerning it, and the word debt in. 5 Geo. muſt be 


_ expounded a demandable debt ; whereas it could never 


appear during the life of the bankrupt, whether this 
would ever come to be charged upon his eſtate, 2 Stra, 
867. 2 Ld, Raym. 1540, 1570. 87k 

On rule to ſhew caule, why the defendant ſhould not 
be diſcharged out of execution upon the late aCt of bank- 
ruptcy made 5 Geo. 2. Mr. Strange ſaid, the ſtate of the 
fact was in the manner following: In the months of De- 
cember and Fanuary 1728, the defendant drew his bills 
of exchange upon one Parmznteer and others, beyond ſea, 
which were not accepted. On the thirteenth of the ſame 
month of January, a commiſhon of bankruptcy was 
ſued out againſt the defendant, 7e/ted the ſame day, and 
in the months of February, arch and April following, 
theſe bills were returned and proteſted, and notice of this 
was given to the defendant, The plaintiff has ſince 
brought an action upon theſe notes againſt the defendant, 
as drawer of them, and has obtained judgment, and taken 


\ the defendant in execution. On the twenty-fourth of 


( 


ſtatute, which the preſent motion is founded upon 


+ SY 
March laſt, the defendant obtained his certifica 
fince has applied for a rule to ſhew cauſe why h 


te, ang 
not be diſcharged out of cuſtody upon the late ad on 
liament that has been mentioned, Mr, Strange fad, 
did agree, that as no day is mentioned, 6n Which th S. 
fendant became a bankrupt, it muſt be taken that be G 
a bankrupt only on the day in which the cominiſſicy © 
bankruptcy bears ze/te; and therefore that he was ws - 
bankrupt at the time the bills were drawn; but bo 
ſerved the cauſe of this ation was the proteſting the bil 
as well as the drawing them. The proteſting them __ 
after the commiſſion, and therefore the ſubſtance of yy 
caſe was not within the relief of the ftatute 5 Gu . 
but if the ſubſtance was, yet he apprehended clearly tha 
the method of purſuing it was not; for the clauſe bs this 
laſt but two in that a of parliament; and Gt 
gives ſuchperſons as obtain certificates before the twenty. 
fifth of March laſt, only ſuch relief as was given upon 
the ſtatute of 5 Geo, 1. which is by plea only of the gee 
neral iflue before trial, and not by motion after Judgment 
and execution. He did agree the ſtatute of 6 Ges, 1, al. 
lowed diſcharges by certificate even upon motion at any 
time; but this clauſe in the ſtatute of Geo. 2, having 
relation to the ſtatute of Geo, 1, and not to the ſtatute gf 
the 6th, he apprehended the party was not relievable in 
this way upon motion, but muſt take his remedy by az. 
dita querela, Judge Probyn and Judge Lee were only in 
court; and they ſaid, that this matter came before ]. Page . 
at his chambers, and therefore directed it to be moyed 
again, when that judge ſhould be in court. 

This matter coming on again, Mr. Folkes argued for 
the defendant. He ſaid, he did agree, that the ftatute of 
5 Geo. 1. which was mentioned on the former motion, 
was a temporary act, He did agree, that the ſtatute of 
6 Geo. 1, had relation to the former ſlatute z but yet az 
no time is mentioned for the expiration of that ſtatute, 
he ſubmitted it; it was a perpetual law, and ſubtiſting at 


this day, The words of that ſtatute, he ſaid, were, that 


every bankrupt obtaining a certificate, ſhall be dilcharged 
from all debts due and owing at the time he became a 
bankrupt. The bills of exchange which the defendant 
drew, by the very drawing them, became debts of the 
defendant ; for which reaſon he ſubmitted it, that this 


certificate was a full diſcharge of thoſe debts by the words 


of the a&t of parliament; but if there was any doubt 
upon that ſtatute, the a&t of 7 Geo. 1. has made the pre- 
ſent caſe more clear ; for that a&t provided, that the bank- 
rupt ſhould be diſcharged from all debts contracted atthat 
time, though payable at a future day, If this was lo, 
he ſaid there would be no doubt as to the ſecond objection 
that was made upon the former motion, that the preſent 
application of diſcharging the defendant upon motion was 
very regular. Mr. Strange argued on the other fide, and 
ſubmitted, that it appears from what was allowed by Mr. 
Felkes, that the ſtatute of 6 Geo. 1. expired with the 5th; 
and as to the ſtatute of the 7th, the ſaid he apprehended 


that was confined to ſuch credit only as is given for goods 


ſold in trade, which appears by the preamble of that ita- 
tute; and he had an affidavit to produce, that the preſent 
bills were drawn for money lent the defendant by the 
plaintiff, But what be principally relied upon n the 
preſent caſe/was, that it was incumbent upon tne other 
lide to aſcertain the time by affidavits, when the defen- 
dant became a bankrupt ; the a& of bankruptcy makes 
him one, and not the commiſſion, The act of w 
ruptcy muſt be preſumed to be before the comm fon, al 

it might have been ſo long before, as to have been prece- 
dent to the drawing of the bills. This fact, he ſaid, was 
in their knowledge, and not in the plaintiff's ; the os 
therefore of that fact was incumbent upon them, and no 
upon the plaintiff; and if the fa&t was ſo, that the bills 4 
drawn after the a&t of bankruptcy, there was no pr * 
ſay, that the certificate was a diſchargeof them. The - - 
ſaid, as the faCt ſtands at preſent, they would take the - py 
bankruptcy to be juſt before the ſuing out the comm! l hy 
and if the plaintiff inſiſts upon the contrary, if w_ : 

upon it that the preſent bills were drawn between Rent 
of bankruptcy and the commiſſion, that fact is incu oa 
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—- him to make out; and as he has not done it, they 
vpor 1 take it to be otherwiſe. 'Then as to the ſtatute of | 
wou 1, they were of opinion, it was a perpetual act, and 
ho aght the preſent defendant well relievable under 
they © 4if he was not under the ſtatute, they ſhould have 
it pr he clearly would have been under that of the 
ny Accordingly they made the rule abſolute, 2 Bar- 


74. K. B. 251) 255+ 2 Stra. 949. 
Afgdavit of a debt to make the party a bankrupt. 


ya J. (one of the petitioning creditors) of Cheapſide, 
s London, linen-draper, and D. R. (the other peti- 
ning creditor ) of Charing-Croſs, in the county of Mid- 
Weſex, hofier, ſeverally maketh oath; and firſt this deponent 
R. ]. for himſelf ſaith, That J. R. of, &c. (the bankrupt ) 
is juſtly indebted unto him this deponent in the ſum of 100 l, 
and upwards, for which ſaid ſum, or any part thereof, this 
deponent hath received no manner of ſatisfagtion or ſecurity 
whatſoever 3 and this deponent D. R. for himſelf faith, that 
the ſaid ]. R. is juſtly indebted unto him this deponent in the 
ſun of gol. and upwards, for which ſaid ſum, or any part 
thereof, this deponent hath received no manner of ſatisfaftion 
ir ſecurity whatſoever ; and bath theſe deponents ſay, that 
they do believe the faid J. R. 1s become a bankrupt within 
tho intent and meaning of ſome or one of the ſtatutes now in 
farce concerning bankrupts. | 


A bond to the Lord Chancellor on granting the 
| commiſſion, £ | 


17 NOV all men by theſe preſents, that we R. J. of, 

&c. and D. R. of, &c. are held and firmly bound to 
the right honourable Robert Earl of Northington, &c, Lord 
High Chancellor of Great Britain, in 2001. of good and 
lawful money A this kingdom, to be paid to the ſaid Lord 
Chancellor, or his certain attorney, his executors, adminiſtra- 
tors or aſſigns ; for which payment well and truly to be made, 
we bind ourſelves, and each of us, our and each of our heirs, 


executors and adminiftrators, firmly by theſe preſents, ſealed | 


with our ſeals, Dated the ay of mn the 
fourth year of the reign of our ſovereign Lord George Ill. 
by thegrace of God, of Great Britain, France and Ireland, 
King, Defender of the Faith, &c, and in the year of our 


Lird 1764. EE 
The condition of this obligation ts ſuch, that if the above- 
bound R. J. and D. R. /hall prove, as well before the major 


part of the commiſſioners to be appointed in a commiſſion of 
bantrupts, againſt J. R. of, &c. as upon a trial at law, 
in caſe the due ifluing forth of the ſaid commiſſion ſhall 
be conteſted and tried, that the ſaid J. R. flands juſtly in- 
debted to the ſaid R. J. in the ſum of 1001. and upwards, 
ond to the ſaid D. R. in the ſum of gol. and upwards, 
and is become bankrupt within the meaning of ſome or one of 
the fatutes concerning bankrupts, and if the ſaid R. J. and 
D. R. /hall cauſe the commiſſion to be executed according 
to the direftions of an af of parliament paſſed in the fifth 
year of his late Majefly's reign, intitled, An Ad to pre- 


vent the committing of frauds by bankrupts; ther this | 


obligation to be woid, or elſe to be and remain in full force 
and virtue, | Wi | | 


A petition to the Lord Chancellor for a. commiſſion. 
T? the right honourable Robert Earl of Northington, 


Lord High Chancellor of Great Britain. | 
In all bumble Manner complaining, ſhew unto your Lord- 


ſhip your orators R. J, of, &c. and D. R. of, &c. as well for | 


themſelves as for all other the creditors of. J. R. of, 8c. 
that whereas the ſaid J. R. uſing and exerciſing the trade 
of merchandize, by way of bargaining, exchange, bartering 
and chevizance, ſeeking his trade of living by buying and el- 
| ling, upon juſt and good cauſes, for wares and merchandizes 
to bim ſold and delivered, and alſo for ready money to him 
lent, being indebted ta your orators and others his creditors, 
the ſum of 1501. and upwards, of late (that is to ſay). 
about the month ' laſt paſt, did become bankrupt, 
within the ſeveral flatutes 


mtent ta defraud and hinder your ſaid orators and others his 


| bankrupts, to the intent to defraud and hinder R. 


made againſt bankrupts, to the | 
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creditors of their juſt debts and duties to them due and 
owing (that is to ſay) within the flatute made in the par- 
liament begun and holden at Weſtminſter the ſecond day of 
April # the thirteenth year of the reign of Elizabeth late 


Dueen of England, concerning bankrupts ; and within the 
Ratute made in the parliament begun and holden at Weſt- 


 minſter aforeſaid, the nineteenth day of March, in the firſt 


of Eng- 
land, France and Ireland, and of Scotland the /even _ 
thirtieth, intitul:d, An a& for the better relief of credi- 
tors againſt fuch as ſhall become bankrupts ; and alſo 
within the flatute made in the parliament begun and holden 
at Weſtminſter aforeſaid, the nineteenth day of February, 
in the one and twentieth year of the reign of the ſaid late 
King James the firſt of England, France, and Ireland, 
and of Scotland the ſeven and fiftieth, intituled, An a&t for 
the further deſcription of a bankrupt and relief of credi- 
tors, againſt ſuch as ſhall become bankrupts, and for in- 
flicting corporal puniſhments upon the bankrupts in ſome 
ſpecial caſes: And alſo within the flatute made in the fifth 
year of the reign of his late Majeſty George the ſecond, in- 
tituled, An act to prevent the committing of frauds by 
bankrupts, or within ſome or one of them : In tender conſ;- 
deration whereof may it pleaſe your Lordſhip to grant unto 
your orators his Majeſty's moſt gracious commiſſion, to be di- 
redted to fuch and ſo many wiſe, honeſt and diſcreet perſons, 
as to your Lordſhip ſhall ſeem meet ; authoriſing them thereby 
nat. only concerning the ſaid bankrupt, his body, land, te- 
nements, freehald and cuſtomary goods, debts, and other things 


year of the reign of the late King James the firſt #, 


| whatſoever, but alſo concerning all other perſons, who by con- 


cealment, claim, or otherwiſe, do or ſhall offend touching the 
premiſſes, or any part thereof, contrary to the true intent and 
meaning M4 the ſaid flatutes, to do and execute all and every 
thing and things whatſoever, as well for and towards {off 
fattion and payment of the ſaid creditors, as towards and. 
far all other intents and purpoſes, according to the ordinance 
and proviſion of the ſame flatutes, and of any other flatutes 
in force concerning bankrupts. And your orators ſhall ever 
pray, and ſo forth, | 


Form of a commiſſion of bankrupt. 


EORGE the Third by the grace of God of Great 

Britain, France ard Ireland King, Defender of the 
Faith, and fp forth ; To our trufly and well-beloved R. S. 
T.N. R. D. M. W. Efquires, and R. W. Gentleman, 
greeting, Whereas we are informed, that J. R. of, &c. 
uſing and exerciſing the trade of merchandize, by way of 
bargaining, exchange, bartering and cheviſance, ſeeking his 
trade and living by buying and ſelling, about _  fince 
did become bankrupt within the ſeveral ſtatutes made againſt 
tf; 
&c. and D. R. of, &c. and others his creditors, of $A 
juft debts and duties to them due and owing ; We minding the 
due execution as well of the ſtatute touching orders for bank- 
rupts, made in the parliament begun and halden at Weſt- 
minſter the ſecond day of April, in the thirteenth year of 
the reign of Elizabeth, late Ducen f England, made and 
provided, «x the flatute made in the parliament begun and 
holden at Weſtminſter aforeſaid the nineteenth day of 


| March :n the fir/t year of the reign of the late King James 
| the firſt of England, France and Ireland, and of Scotland 
| the ſeven and thirtieth, intituled, An att for better relief of 
| creditors againſt ſuch as ſhall become bankrupts ; and al/o 


the flatute made in the parliament begun and holden at 
Weſtminſter aforeſaid, the nineteenth day of February, 'in 
the one and twentieth year of the reign of the ſaid late 
King James the firſt of England, France and Ireland, and 


| of Scotland the ſeven and fiftieth, intituled, An a& for 


the further deſcription of a bankrupt, and relief of cre- 
ditors againſt ſuch as ſhall become bankrupts ; and for in- 
fliting corporal puniſhments upon the bankrupts in ſome 
ſpecial caſes: And alſo the flatute made in the parliament 
begun and holden at Weſtminſter the ninth day of October, 
in the firfl year of the reign of George the ſecond, late 
King of England, intituled, An act to prevent the com- 
mitting of frauds by bankrupts : Upen truft of the wiſdom, 
fidelity, diligence and provident circumſpettion which we have 


. concetved in you, do by theſe preſents name, aſſign, appoint, 


4 P conflitut? 


bi 


| £ 
f 
F 
c 
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conflitute and ordain you our ſpecial commiſſioners, hereby | 
giving full power and authority unto you, four or three of 
you, ta proceed according to the flatutes, and all other fta- 
tutes in force concerning bankrupts, not only concerning the 
faid — his body, lands, tenements, freehold and cuſ- 
tomary, goods, debts, and other things whatſoever ; but alſo 


' concerning all other perſons, who by concealment, claim, or 


otherwiſe, do, or ſhall offend, contrary to the true intent and 
meaning of the ſaid flatutes; and to do and execute all and 


every thing and things whatſoever, as well for and towards | 


fatisfaftion and payment of the ſaid creditors, as towards 
and for all other intents and purpoſes, according to the or- 
dinance and proviſim of the ſame ſtatutes ; willing and com- 
manding you, four, or three of you, to proceed to the execution 
and accompliſhment of this our commiſſion, according to the 
true intent and meaning of the ſame flatutes, with all dili- 
gence and effett, IVitneſs ourſelf at Weſtminſter, the 

day of in the fourth year of our reign. 


Form of a bankrupt's certificate, 
To the Right Honourable, &c. 


| E R.S. T.N. and R.D. eſquires, M. W, ana 
R. W. gentlemen, or the major part of us, whoſe 
names are hereunto ſubſcribed, and yeals ſet, the commiſſioners 
named and authoriſed in and by a commiſſion of bankrupt 
awarded againſt J. R. of, &c. bearing date at Weſtminſter 
the day of an the year of the reign f 
our Sovereign Lord George IIT. having begun to put the 
faid commiſſion in execution, and found that the ſaid J. R. 
did, before the date and ſuing forth of the ſaid commiſſion, 


_ and ſince the day of I7 » become a bankrupt 


within the true intent and meaning of ſome or one of the 
flatutes made and now in force concerning bankrupts, do 
humbly certify to your Lordſhip, that the ſaid J. R. did, on 
the day of laſt paſt, ſurrender himſelf to us, or 
the major part of us, purſuant to notice in the London 
Gazette for that purpoſe given, and did ſign or ſubſcribe 
fuch furrender, aad did fubmit himſelf to be examined from 
time to time upon oath, by and before us or the major pare of 
us, and in all things did conform himſelf to the ſeveral ſta- 
tutes made” and now in force concerning bankrupts, and par- 
ticularly to the att made in the fifth year of his late Ma- 
Jefly's reign, intituled, An a to prevent the committing 
of frauds by bankrupts ; whereupon, and for the better diſ- 


. covery of the eſtate and effetts of the ſaid J. R. and putting 


the ſaid atts and the ſaid commiſſion in execution, we, or 
the major part of us, have had three or more ſeveral meetings 
upon the ſaid comniiſſion, for the examination of the ſaid J. R. 
and cauſed due notice to be publiſhed in the London Gazette, 
of the time and place when and where we intended to meet 
for the taking ſuch examination and ſurrender, and for the 


ſaid bankrupt's delivering up his eflate and effetts, and all 


books, papers and writings relating thereto, and for the cre- 
ditors of the ſaid J. R. to prove their debts before us at 
fuch meetings ; at which meetings the ſaid J. R. hath been 
examined from time to time upon oath by and before us, or the 
major part of us, according to the direttion of the "go laſt 
mentioned att ; and we likewiſe gave notice in the London 
Gazette of the time and place when and where we intended 
ta meet, for the ſaid J. R. to finiſh his examination before us; 


and that ſuch of his creditors as had not proved their debts | 


before us, might at ſuch meeting prove the ſame, and be 
preſent at his finiſhing his ſaid examination, and ſhew cauſe 


. why we ſhould not make this certificate, in order for the ſaid 


J. R. being diſcharged from all his debts, according to the 
Jaid laſt mentioned att; and we further humbly certify 
unto your Lordſhip, that the ſaid ]. R. did, at the time and 
place appointed for his laſt examination, attend us, or the 
major part of us, and finiſh his examination before us, ac- 


_ cording to the direftion of the ſaid laſt mentioned aft ; and 


that none of the creditars of the ſaid J. R. who have proved 
their debts before us or the major part of us, have ſhewn 


any cauſe againſt our makings this certificate ; and we do 


further humbly certify unto your Lordſhip, that the ſaid J. R. 
hath, upon ſuch his examination, made a full diſcovery of his 
eſtate and effetts to us, or the major part of us, and in all 
things conformed himſelf to the ſeveral flatutes made and 


now in force concerning bankrupts, and particularly according 


_ to the direction "of the ſaid laſt mentioned att; and that 


there dath _ appear ta us any reaſon to doubt of the truth of 


| 
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ſuch diſcovery, or that the ſame is not a full tj 
the ejlate and effects 'of the ſaid I. 4 Pope '» 
humbly certify, that the creditors whoſe names ap 
hereunto ſubſcribed or ſet, are full four parts in five in 


or marks are 


number and value of the creditors of the above named |, R 
and that they are creditors for not leſs than twenty 4.0... 


reſpertively, and have duly proved their debts under the ſ 
commuſſun. And laſtly, we humbly certify, t D 


bat it ant! 
appear to us, upon due proof, that all the ſaid credit; bom 


already ſigned or fet their. marks to this certificate, telifyi 

ther conſent to ſuch allowance as by the ſaid laſt GR 
att is made to bankrupts, and to this certificate, and wh 
faid bankrupt's diſcharge from his ſaid debts, in Purſuance y 
the laſt aft. In witneſs whereof, we, or the major part y 
us, have hereunto ſet our hands and ſeals, this aw 


1704. 
For more precedents, fee 4 Geral Sy/tem of the Lins 


| concerning Bankrupts, 


Note: By ſtat. 4 Geo, 3. cap. 36. the ſtat. 5 Ges, », 
c. JO. concerning bankrupts, is turther continued to 
Sept. 29, 1771, and from thence to the end of the then 
next ſeſhon of parliament. And with reſpe# to perſons in- 
titled to privilege of parliament not paying their debts, the 
following att (mittuled, An at for preventing inconve- 
niencies ariſing in caſes of merchants, and ſuch other 
perſons as are within the deſcription of the ſtatutes relating | 
to bankrupts, being intitled to privilege of parliament, 
and becoming inſolvent) was made in the laſt ſeſſion. 
. Stat, 4 Geo. 3. c. 33. ſe. 1, Whereas merchants, 
bankers, brokers, factors, ſcriveners and traders, within 
the deſcription of the ſtatutes relating to bankrupts, having 
privilege of parliament, are not compellable to pay their 
juſt debts, or to become bankrupts, by reaſon of freedom 
of their perſons from arreſt upon civil proceſs; and ſome 
doubts have alſo ariſen, whether, in caſes of bankruptcy, 
a commiſſion can be ſued out during the continuance of 
ſuch privilege: To remedy which inconveniences, and 
to ſupport the honour and dignity of. parliament, and good 
faith and credit in commercial dealings, which require, 
that in ſuch caſes the laws ſhould have their due courſe, 
and that no ſuch merchants, bankers, brokers, factors, 
ſcriveners or traders, in caſe of aCtual inſolvency, ſhould, 
by any privilege whatever, be exempted from doing equal 
juſtice to all their creditors; Be it. enacted, &c. That 
from and after the 11th day of ay 1564, it ſhall be law- 
ful for any ſingle creditor, or two or more creditors, 
being partners, whoſe debt or debts ſhall amount to 100!. 
or upwards, and for any two creditors whoſe debts ſhall 
amount to 150/7. or upwards, or any three or more cre- 
ditors whoſe debts ſhall amount to 2007. or upwards, of 
any perſon or perſons deemed a merchant, banker, broker, 
fator, ſcrivener, or trader or traders, within the deſcrip- 
tion of the aQs of parliament relating to bankrupts, hi- 
ving privilege of parliament, at any time, upon affidavit 
being made and filed on record in any of his Majeſty's 
courts at H/eftminſter by ſuch creditor or creditors, that 
ſuch debt or debts is or are juſtly due to him or them 
reſpeQively, and that every ſuch debtor, as he or they 
verily believe is a merchant, banker, broker, factor, {cri 
vener or trader, within the deſcription of the ſtatutes re- 
lating to bankrupts, to ſue out of the ſame court ſum 
mons, or any original bill and ſummons, againſt ſuci 
merchant, banker, broker, fa&or, ſcrivener, or trader, 
and ſerve him with a copy thereof ; and if ſuch mer 
chant, banker, broker, fa&tor, ſcrivener, or trader, ſhall 
not within two months after perſonal ſervice of ſuc 
ſummons (affidavit of the debt or debts having been duly 
made and filed as aforeſaid) pay, ſecure, or compou" 
for, ſuch debt or debts, to the ſatisfaCtion of ſuch creditor 
or creditors, or enter into a bond in ſuch ſum, and w-_ 
two ſuch ſufficient ſureties, as any ofthe judges of hates, 
out of which ſuch ſummons ſhall iflue ſhall approve ©» 
to pay ſuch ſum as ſhall be recovered in ſuch action p 
aCtions, together with ſuch coſts as ſhall be given x m 
ſame, he ſhall be accounted and adjudged a bankrup? i 
the time of the ſervice of ſuch ſummons ; and any cr” 
ditor or creditors may ſue out a commiſſion againſt mY 
ſuch perſon, and proceed thereon in like manner 
againſt other bankrupts, | $a. 


BAN 
2. Provided always, and it is hereby declared, | 
that this act ſhall not extend, or be deemed or conſtrued | 


$eft, 


extend, to any ſuch debt or debrs as aforeſaid con- 
"acted before the 8th day of arch 1764; any thing 
wack before contained to the contrary thereof in any 
wiſe notwithſtanding. Rs 

5:8, 3- And be it further enated by the authority 
refaid, T'bat if any merchant, banker, broker, factor, 
«irener. of trader, ſhall, after the laſt day of this ſeffion 
- acliament, commit any act of bankruptcy, that then, 
, i in ſuch caſe, any creditor or creditors as aforeſaid, 
pe (ve out a commitiion of bankruptcy againſt any ſuch 
high banker, broker, factor, ſcrivener or trader ; 
21d the commiſſioners in ſuch' commiſſion, and other per- 
ons, may proceed thereon in like manner as againſt other 
bankrupts 3 any privilege of parliament to the contrary 
notwithſtanding. | 

$24. 4. Provided nevertheleſs, and be it enacted, That 
rothing in this aft ſhall ſubje& any perſon intitled to 
privilege tO be arreſted or impriſoned during the time of 
ſuch privilege, except in caſes made felony by the acts 
relating tO bankrupts, or any of them. | 


Banks. No town or freeman ſhall be difſtrained to 
make banks or bridges, but ſuch as of old time have been 
uſed to make them. Stat. g Hen, 3. 15. 

Every perverſe and malicious perlon cutting down and 
breaking up of any part of the dike called New Powdike 
in Marſbland in the caunty of Norfolk, and the broken 
dike called Oldfield Dike by Marſbland in the iſle of Ely, 
or of any other bank being parcel of the rind and upper- 
moſt part of the ſaid county of Marfhland, made for the 
defence and ſalvation of the ſaid county of MMarſhland, 
ſhall be adjudged felony. And the ſeflions may determine 
the ſame, Stat. 22 Hen, 8. c. 11. | 

In Norfolk, perſons ſhall be charged towards the repair 
| of ſea-banks, as they are chargeable to the highways. 
"Tad. 27 £8. & 24» i BY: | 

Commiſſions for ſupporting banks. Stat. 7 Fac. I. c. 29. 

By flat, 6 Geo. 2. c 37. ſect. 5. it is enacted, That if 
any perſon ſhall unlawtully and maliciouſly break down 
or cut down the bank of any river, or any ſea-bank, 
whereby any lands ſhall be overflowed or damaged, he 
ſhall be guilty of felony without benefit of clergy. And 
the hundred ſhall make ſatisfaCtion for the damage not ex- 
cecding 200 /, See title Black act, 

By ſtat. 10 Geo, 2. c. 32. ſect. 5. it is enafted, That 
if any perſon ſhall unlawfully cut off, draw up, or re- 
move and carry away any piles, chalk, or other materials, 


driven into the ground, and uſed for the ſecuring any | 


marſh or ſea walls, or banks, in order to prevent the lands 
lying within the ſame from being overflowed and da- 
maged ; on complaint or information thereof made upon 
oath to any juſtice reſiding near the place, ſuch juſtice 
ſhall ſummon the party complained of, or ſhall iflue his 
warrant to apprehend and bring ſuch perſon before him; 


and upon his appearance, or neglect to appear, he ſhall 


proceed to examine the fact; and upon due proof thereof 


made, either by confeffion, or oath of one witneſs, ſhall 


convict the offender, who ſhall thereupon forfeit 20/. 
af to the informer, and half to the overleers for the uſe 
of the poor, to be levied by diſtreſs and ſale; and for 
want of ſufficient diſtreſs, to be committed to the houſe 
correCtion, to be kept to hard labour for ſix months. 
Banleuga. Sce Bannum. 
Banniatus fo21s, Is uſed in the ſame ſenſe as bannitus, 
outlawed, or judicially baniſhed. Ego David filius 
olini conceſſs domino Henrico regt Angliz—gqued de 
(tero nen receptabo utlagos, vel foriſbanniatos ip/ius domini 
gs vel baronum ſuorum. Pat, 25 Hen. 3. apud Brady, 
Hiſt, Angl. Append. p. 196. | 
Bannt nuptiales, The bans of matrimony. 


-Denediftus de Hertelpool, preſentatur ad eccleſiam de 
"ngeton per priorem et conv. Dunelm. 9g Id. Novemb. 


1724+ per amotionem Johannis de Baulton, qui matrimo-. 


mum contraxit cum Iſabella de Aflakeby, bannis editis in 
Ju eccleſie, ut moris eft, de Goldburg, - Ex Regift. Halt, 
oifard, Archiep, Ebaor”, | 


| 


i # 


| garbled in //at. x Fac. c. 9. | 
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Bannimus, The form of expulſion of any member 
fiom the univerſity of Oxford, by fixing the ſentence in 
fome publick places, as a denunciation or promu]gation 
of it. Cowell, edit. 1727. 

Aanntfus, An outlaw or baniſhed man, — Vobis 

precpimus quod etdem cancellario ad inſequendum, arreſlan- 

um & capiendum dittos malefatores & bannitos, &c. 
Pat. 15 Ed. 3. part. 3. dorſ. 8, 

Wannumn, vel 15anleuga, The utmoſt bounds of a 
manor or town ſo uſed 47 H. 3. Rot. 44. Carta Ca- 
nuti regs canobro Thornie, Notum facio, me eleemoſynam 
noflram Chriſto conceſſiſſe & omnibus ſandtis ſuis, &c. viz, 


primo terram illam a [ wiwella uſque Thorney ubi bannum 
noſtrum ceſſat. Banleuca de Arundel is uſed for all compre- 
hended within the limits or lands adjoining, and fo be- 
longing, to the caſtle or town. Seld. Hijt. of Tithes, 
75: 


WBanquerium, See Bancale. Zeta, 1ib. 2. ca. 6+ 


Debet diſponere, & camere tapetis & banqueriis ernentur, 
&c, 


War. See 1Barr, ' 
1Saratoz. oce Warrafo2, 


Warberries, (Oxycantha ) A thorny ſhrub, known to 
moſt men to bear a berry or fruit red, and of a ſharp 
taſte. Theſe berries are mentioned among drugs to be 


_ Warbers, Are incorporated with the ſurgeons of Lon 
don; but not to praftiſe ſurgery, except drawing of teeth. 
Stat. 32 Hen, 8. c. 42. See QUrgeon, 

Barbican, (Barbicanum ) A watch-tower, bulwark, 
or breaſt-work, Mandatum eft Johanni de Kilmyng- 
ton cuftodt caftri regis & honoris de Pickering, quoddam 
barbicanum ante portam caſtri regis pradifti muro lapideo, 
& n eodem barbicano quandam portam cum ponte verſatili, 
Sc. de novo facere, &c.T. rege, 10 Aug. Clauſ. 17 Ed. 2. 
m. 39. © Fontem etiam duplici muro circumdatum habentem 
barbicanum over turribus circumſeptum, Rand, de Di- 
ceto, anno 1181. 

Parbicanage, ( Barbicanagium) Money given to the 
maintenance of -a barbican, or watch-tower. Carta 17 
Ed. 3. m. 6. n, 14. *Tis a tribute towards the repairing 
or building a bulwark, *Tis mentioned in the Jfonafti- 
con. 1 tom. þ. 976. de kaiagio, muragio, pavagio, barbi- 
canagio, O& due operibus caſtrorum, &c. 

Barca, A bark. Navis mercateria, que MIrees exe 
portat, Glofſ. Sax, Elfrici. A flotikip, 

Watrcary, {( Barcaria) A barkary, or tan-houſe, or 
place to keep bark for the uſe of tanners, Cowell, ed. 1727, 

Barcarium, ( Barcaria) A berghery, a ſheep-cote, an 
ſometimes a ſheep-walk. See JBercaru., 


"Percarii, or rather Berquarit, May be taken for 
ſhepherds ; for we uſually ſay berecarium a ſhepherd, and 
both of them ſeem to come from the French word ber- 
gerie. Cowell, edit. 1727. 

1Ba2d, alias Beard, See Clack, 


"Bar-fee, Is a fee of 204. which every priſoner, ac- 
quitted of felony, pays to the gaoler. Crompt, Jujt. of 
m__ No | 

Wargain and ſale, Is a contra in conſideration of 
money, paſting an eſtate in lands by deed indented and 
inrolled. "This manner of conveying lands is created and 
eſtabliſhed by the 27 Hen. 8. cap. 10. which executes all 
uſes raiſed 3 and as this has introduced a more ſecret way 
of conveyancing than was known to the policy of the 
Common law, therefore the inrollment of the deed of 
bargain and ſale was made neceflary by the 27 Hen. 8. 
c. 16. Co. Lit. 273. 2 Inft. 672. Kelw. 85. 1 Co. 
87. 1 New Abr. 273. But the learning on this head 
depending on ſtatutes, it is firſt proper to recite that, 

By the 27 Hen. 8, cap. 10. ** Where any perſon or 
perſons ſtand or is ſeiſed, of or in any honours, &c. lands, 
tenements, rents, ſervices, &c. to the uſe, confidence or 
truſt of any other perſon or perſons, or body politick, by 
reaſon of any bargain, ſale, feoffment, &c. ſuch perfon 
or perſons, &c. that have any ſuch uſe, ſhall be deemed 


- 


and adjudged in lawful ſcifin, eſtate and poſſeſſion thereof, 
to 


; 
1 


Nh STES.Z 3 _— Pr 
” 5 . 


were _—_— 1g ey 
CO EE 2d et EG = 


urs regs. I. * 


y 
F 
| 


BA 


| toall intents and purpoſes, of or in ſuch like eſtates as 


they have in the uſe, &c. and the eſtate, right and pol- 


ſeflion of him and them fo ſeiſed to any uſe, &c, ſhall be. 


deemed and adjudged in him or them which have the uſe, 
&c. after ſuch quality, manner, &c. as they had before 
in or to the uſe, &c, | 

By the 27 H. 8. cap. t6. ** No manor, lands, tene- 


ments or other hereditaments ſhall paſs from one to an-. 


other, whereby any eſtate of inheritance of freehold ſhall 
be made or take effect, or any uſe thereof to be made, 
by reaſon only of any bargain and ale, except by writing 
indented, ſealed and inro!led in one of the courts at J/2/t- 
min/ter, or elſe within the county or counties where the 
lands, &c. ſo bargained and fold lie, before the cu/tos rotu- 
lrum, and two juſtices of peace, and the clerks of the 
peace, &c, or two of them, whereof the clerk of the 
peace to be one; the ſame inro]lment to be made within 
fix months after the date of the ſame writing indented, 

<« Provided this act extends not to any lands, &:, lying 
within any city, borough, &c, wherein the mayors, &c, 


- or other officers have ufed to inrol any evidences, deeds or 


other writings within their precincts or limits. __ 

By the 5 £l:z. cap. 26. <* Bargains and fales of lands, 
&c. in the county of Lanca/ter, being within fix months 
inrolled in the Chancery at Lanca/er, or before the judges 
of afſiſe there, of lands, &c. in Chefter, in the Exchequer 
at Chefter, or before the judges of aſliſe there, of lands, 
&c. in the biſhoprick of Durham, in the Chancery at 
Durham, or before the juſtices of aſliſe there, ſhall be as 
effeQual as if inrolled in any courts at We/tminſter. Pro- 
vided that this act extends not to any lands lying within 
any city, &c. wherein the mayors, &c, 


1. ho may bargain and ſell, and to whom, 
2. What may be bargained and ſold, 


3. In what manner, and by what words, a bargain and 
fale is made ; where it 1s good, and where not, 


4. Of the conſideration and imralment. of a bargain and 
ſale. | 


s. Manner of pleading bargain and ſale, good and not 
g 00d . | ; | x 


1. Who may bargain and fell, and to whom, 


The King, and all other perſons that cannot be ſeiſed 


to a uſe, cannot bargain and ſell; for at Common law, 
when a man had fold his land for money without giving 
livery, the uſe only paſſed in equity, and this is now exe- 
cuted, and becomes a bargain and fale by the ſtatute; but 
antecedent to any ſuch execution there muſt be a uſe well 
raiſed, which cannot be without a perſon capable of being 
ſciſed to a uſe, which the King is not, there being no 
means to compel him to perform the uſe or truſt; for the 
Chancery has only a delegated power from the King over 
the conſciences of his ſubjets; and the King is the uni- 
verſal judge of property, and ought to be perfely indiffe- 
rent, and not to take upon him the particular defence of 
any man's eſtate as a truſtee, Bro. Feoffment to Uſes 33. 
Hard. 468. Poph. 72. = Hs 

Tf tenant in tail bargains and fells his land in fee, this 
paſſes an eftate determinable upon the life of the tenant 
in tail; for at Common law the uſe could not be granted 
of any greater eſtate than the party had in him; now te- 
nant in tail had an inheritance in him, but he could dif- 
poſe of it only during his own life; and therefore when 
he ſells the uſe in fee, ce/{u7 gue uſe has a kind of an in- 
heritance, yet determining within the compaſs of a life; 
and the ſtatute executes it in the ſame manner as he has 


' the uſe, and conſequently he will have ſome properties of 


a tenant in fee, and ſome of a tenant for life only ; but 
if tenant for life bargains and ſells in fee, this paſſes only 
an eſtate for life, for he could*not paſs the uſe of an eftate 
for life to the bargainee, and the ſtatute executes the poſ- 


| ſeſſion as the party has the uſe. 10 Co. 96, 98. 1 Sand, 


260, 261. 1 Co. 14, 15. Co. Lit. 151. 
Tf a huſband ſeifed of lands in right of his wife, or te- 
nant in tail bargains and ſells the trees growing on the 


1] may be bargained and ſold, but the deed ſhall be inrolled, 


| ſo as to be executed by the ſtatute, 2 Co. 35, 36- 


5. AF 
lands, and dies before ſeverance, the bargainee cannot + 
terwards cut them down and take them away. I % at. 
If a ſon and heir bargains and ſells the inheritang.” 
his father, this is, void, becauſe he hath no rizht to 7 « 
fer; the ſame law of a releaſe, Kelw. $ by C Tan. 
265. | | . Lit 
If there be two jointenants, and one of 
a bargain and ſale of his own eſtate in fee, 
other dies, the other moiety ſhall ſurvive to the bar ai 
for ſince the freehold is in the bargainor the Wiknxgl 
continues ; but if ſuch jointenanc had bargained and(, i 
totum ſiatum ſuum in fee, though he died before whey 
ment; yet if the deed were afterwards Inrolled S 
moiety would not ſurvive, but would paſs to the þ ; 
gainee, Cro. Fac. 53. Co, Lit. 186, 1 Bulft, 2 v4 
If an infant bargains and ſells his land by deed indente 
and inrolled, yet he may plead non-age; for notwith 
ſtanding the ſtatute th bargainee claims by the deed as « 
Common law, which was, and therefore is Qil] » defeazible 
by non-age. 2 nfl. 673. - 

If a wife joins with her huſband in a bargain and ſale 
by deed indented and inrolled, of her lands, yet it ſhall 
not bind her, for the wife cannot be examined by an 
court without writ, and there is no writ allowed in this 
caſe, which is for the better ſecurity of wives, who ae 
by our law intirely ſubjeRed to the will of the huſband 
2 Inſt. 673. ON | | 

A man may bargain and ſell to a corporation, for th 
may take a uſe, though the money be given by the 20- 
vernors in their natural capacity. 10 Co. 24, 34. 2 8, 
Abr. 788. | 

A man may bargain and ſel] to his ſon, but then the 
conſideration of money ought to be expreſſed, and it 
ought to have all the other circumſtances of a bargain and 
ſale; but this ſhall operate as a covenant to ſtand ſeiſed, 
if there be none byt the conſideration of natural love and 
affeion expreſſed, 7 Co. 40. 2 Co, 24. Cre, Elizs 
394. 1 Fent. 137. 1 Lev. 56. © 


them makes 


2. What may be bargained and ſold. 


Any freehold or inheritance in poſſeſſion, reverſion or 
| remainder, upon an eftate for yeafs, or lite, or in tail, 


2 Co. 54. Dyer 309. 2 {n/t. 671. 

But a man ſeiſed of a freehold may bargain and ſell for 
years, and this ſhall be executed by the ſtatute of uſes, 
but it need not be inrolled by the ſtatute of inrollments. 
8 Co. 93. 2 Rol. Abr. 204, 2 Infl. 671. | 

A man poſſeſſed of a term cannot bargain and fell it 


Poph. 76. | 

A rent in 2 may be bargained and ſold, becauſe this 
is a freehold within the ſtatute: and before the ſtatute a 
rent newly created might be bargained and ſold, becauſe 
when money, as an equivalent, was given, and ceremo- 
nies or words of law were wanting, the Chancery ſup- 
plied them; but it ſeems, that ſince the ftatute, arent 
newly created cannot be bargained and ſold, becauſe there 
ought to be a freehold in ſome other perſon, to be exe- 
cuted in ce/tui que uſe, but here can be no ſeifin of hs 
rent in the bargainor, becauſe no man can be ſeiſed of z 
rent in his own land, and conſequently there can be 0 
eſtate to be executed in the bargainee. Kelw. 85. 1 Co, 
126. 1 And. 327. 1,Jones 179- FAIg 

If 4. by indeature inrolled bargains and ſells lands - 
B. and his heirs, with a way over other of the lands , 
A. this is void-as to.the way; for nathing but an u* 
| paſſes by the deed, and there can be no uſe of a thing - 
in eſſe, as a way, common, &c, before they are creates. 
Cro. Fac. 189. | | 


3. 1n what manner, and by what words, a bargait and ſait 
is made; where it 1s good, and where not, 


At Common law land might be bargained and ſold by 
words only, for it was the confideration that 1 equity 


raiſed the uſe, but fince the ſtatute of 27 Hen: hen 


B A R 


<nnot pals without .indenture. 2 nfl, 675, Dyer 229, þ 


F $. Dalt. 63+ | 
hor neceſſary to uſe the words bargain and fale, 
hut any words equivalent are ſufficient, and whatever 


words upon valuable conſideration would have raiſed an | 


ſe of any lands, &'c. at Common Jaw, the ſame would 
mount tO a bargain and ſale within this act; as if a man 

b Jeed, &c. for a valuable conſideration covenants to 

{and ſeiſed to the uſe of another, &c. 2 Inft. 672. Cre. 
1. 210. Ado. 34+ Cro. Eliz. 166. 


Though the deed may be either in parchment or paper, | 


* the inrollment muſt be in parchment only, for that is 
implied when an inrollment is to be in any of the courts 
of record at Yeftminfter ; and in the claule of inrollment 
by the clerk of the peace, it 1s particularly provided, that 
he ſhall ſufficiently inro] and ingrols it in parchment. 
TO REC 

A man demiſes, bargains and ſells a manor, part in de- 
meſne and part in tenants hands for ſeventeen years : the 
party may chooſe either to take it by way of leaſe at Com- 
mon law, and then the tenants muſt attorn; or by way of 
bargain and ſale with attornment z and this agrees with 
the policy of the Common law, to take every man's 
grant, ſo as to paſs an intereſt that ſhall be moſt advan- 
tageous for the grantee ; and fince, in this caſe, the words 
allow a double way of taking it, the grantee ſhall be judge 

which is moſt beneficial. 2 Co. 35. 5 

Debtor to the Queen in 800/. to be paid 20/7. every 


year, till the principal ſum was paid, covenanted with her 


to convey to the Lord Treaſurer and is heirs, certain 
Jand to the uſe of the.covenantor and his heirs, until de- 
fault of payment of either of the ſaid ſums, and after 
ſuch default, then to the uſe of the Queen, her heirs and 
ſucceſſors, until they ſhould have received out of the p10- 
fits the aforeſaid debt, and after the ſame was paid, then 
ta the covenantor and his heirs; and he levied a fine to the 


| Lord Treaſurer to the uſes afore:ſaid, and afterwards he 


bargained and ſold the lands to a ſtranger ; the money was 
Not paid; the Queen entered, and granted the lands to 
G. D, and his heirs, -until the ſaid debt ſhonld be paid, 
which was afterwards paid and received out of the pro- 
fits; adjudged, that the bargainor, at the time of the 
bargain and ſale, had an eſtate in fee, determinable upon 
default of payment, &c. which eſtate paſſed by bargain 
and ſale, and not the new eſtate which accrued to him by 
the limitation to him and his heirs, after the debt paid ; 
becauſe that eſtate was not in being at the time of the 
bargain and ſale made ; but if the conveyance had been 
either by fine or feoffment, inſtead of bargain and fale, 
in ſuch caſe, all uſes and poſſibilities had been carried 
away by operation of it. Afich, 28 Eliz. 1 Leon. 33. 
Tenant in fee demiſed his lands to huſband and wife, 
tabendum to them for their lives, remainder to another 


for life, rendering 401, rent half yearly, during their | 
lives; the huſband died, afterwards the leſſor, in confide- | 


ration of . 10/. to him paid, ' demiſed and granted the faid 
lands to G, D. habendum to him for 9g years, from the 
ate of the indenture, rendering rent, &'c. The wite did 
not attorn ; adjudged, that the words demiſe and grant, 
when *tis made in conſideration of money paid, do amount 
to a bargain and ſale for the ſaid years, and that *tis im- 
mediately executed by the ſtatute 26 Hen. 8. of uſes, and 
there need no nrollment, becauſe only a term for years, 
and no freehold paſſes; adjudged likewiſe that if a father, 
n conſideration of money, covenanted to ſtand ſeiſed to the uſe 
of his ſon in fee, it the deed is inrolled, *tis a good 
vargain and ſale, tho? thoſe words are omitted, becauſe it 
Mounts to as much ; ſo if a man, "#n conſideration of mo - 
ney, alien and grant his lands in fee by deed indented and 
nrolled, the ſame amounts to a bargain and ſale, and the 
d ſhall paſs without livery, 8 Rep. 43. 
. Bargain and ſale was made by tenant in tail of a houſe 
a ondon, and this was in order to make a tenant to the 
Precipe to ſuffer a common recovery ; two days afterwards the 
Me tenant in tail made a feof/ment to the ſame perſon, 
and of the ſame meſſuage, which was executed by /ivery 
and ſeifim ; adjudged, that the houſe did paſs by the bar- 
8" and ſale tho* not inrolled (for houſes in London are 


ont nos of inrollment) and nut by the feoff- 


{ 


| 
, 
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ment; becauſe it was made, to the ſame perſon who! had 
the inheritance of the houſe at that time, by virtue of the 
bargain and ſale, and a prfſeffim executed ſhall always bin- 
der a P2ſſeffion executory. Yelv. 123. - "i FE 

The bargainor reciting in the'deed, that whereas G. 7, 
became bound for him in ſeverz| recognifances and bonds ; 
now for divers confiderations, he bargained and ſold the 
lands to him and his heirs; the deed was inrolled within 


| fix months, but it was not found that any money was paid ; 


adjudged, that this was not a good bargain and ſale, be- 
cauſe in every ſuch conveyance there ought to be guid pro 


| 9#0; but if there had been apt words in it,. the ſame might 
| Þe good by way of covenant; for if the father bargains and 


ſells his lands to his ſon, no uſe ariſeth by ſuch a convey- 
ance; but *tis a good conſideration to raiſe an uſe by way 
of covenant, Cro. Eliz. 394. | 

The Lord Lumley, 15 Fanii anno 22 Eliz, by bargain 
and fale conveyed the manor of Flazelburg Brian in Com. 
Dor ſet, to the Earl of Northumberland, and his heirs, 
with a covenant for farther aſſurance; and becauſe the ma- 


nor was held in capzte, the ſaid Earl 3o Sept. in the ſame 


year, procured a licence for the alienation in O#ab. 
Michaelis following; the Lord Lumley levied a fine, and 
2 die Novemb. the deed was inrolled, and not before ; 
whereupon a ſc. fa. iſſued out of the Exchequer againſt 
the tertenants for a fine, upon alienation of the lands, 
made by this bargain and ſale without licence; the Earl 


of Northumberland appeared, and pleaded all this matter, 


and averred, that the fize was levied by virtue of the co- 
venant for farther aſſurance ; and upon demurrer to this 
plea the defendant had judgment; becauſe the alienation 
by the bargain and ſale was nat compleat till the-inroll- 
ment, and the fine being levied after the licence was pro- 
cured, and before the deed was inrolled, the Earl'\was in 
polleflion by virtue of the fine, which had prevented the 
operation of the deed before it was inroiled, Afoor 


337+ | | 
4. Of the conſideration and inrellment.of a bargain and 


ſole. 


Ifa man bargains and ſells lands for divers good cauſes 
and conſiderations, it is void, unleſs money be averred : 
for ſeiling ex vi termini ſuppoſes a transferring a right of 
ſomething for money, the common medium. of-' com- 
merce; but if there be no ſuch conſideration, it may be 
an exchange, a covenant to ſtand ſeiſed, grant, &c, but 
it can be no ſale within the ftatute. - 1 Co. 176, Mo. 
mw there be a conſideration of money expreſſed in the 
deed, no averment nor evidence can be admitted againſt 
it, for the affirmative is proved by the deed; and it is 
impoſſible to prove the negative. 4. 378. 


If the deed ſays for a competent ſum- of money, it is 


ſufficient, without averring the ſum; for it is a ſale if 
there be any money. Adoor 378. 


A man in conſideration of 70 /. bargains and ſells to his 


daughter and F. $. in tail, who intermarry ; it may be 
averred tam in confideratione maritagu quam um confid' del 


701. for a man may aver any confiderztion conſiſtent with 


that in the deed. 1 Co. 170. 2 Co. 76.4 

If a man, in conſideration that 7. $. was bounden in a 
recognizance, and other bonds for him, and fur divers 
other good cauſes and. conſiderations, bargains and fel}s 
his lands to him and his heirs, it 1s not good. Cro, Eliz. 


| 394+ 


If a man, in conſideration of ſo much money to be 
paid at a day to come, bargains and ſells, the uſe paſles 


preſently, and after the day the party has an aCtion for 


the money, for it is a ſale by the money paid preſently or 
hereafter. Dyer 337. a. | a4" Es 

At Common law the uſe paſſed from the delivery or 
date of the deed, and: by the ſtatute 27 Hen. 8. cap. 10. 
the poſlefſion paſſed as the party had the uſe at the time 
of the delivery of the deed ; but it was thought proper to 


| add ſome further circumſtances, which is done by cap. 16. 


and therefore, if theſe circumſtances are not obſerved, it 
hath the ſame effeR it had before at Common law, to wit, 
to raiſe the uſes from the delivery ; for the words of the 
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SO TS | 


Matute are only to ſome things, and not to aboliſh or ſet 


aſide the force it had formerly. Dyer 218. Hob. 136. 
2 Infl. 674. Cro. Fac. 1. 408. 1 Rol. Abr. 627. Owen 
149, I50-:-- | ER, 

f A. bargains and ſells lands to B. and his heirs, and 
before inrollment B. reciting this bargain and ſale to be 
by indenture inrolled, bargains and ſells to C. and his 
heirs, all the eſtate which he had by the ſaid indenture 
inrolled, and after the firſt, and then the ſecond deed is 
inrolled. By Daniel and King ſmill, the lands are wel] 
conveyed to C. for when the firſt indenture was inrolled, 


the eſtate. was. in B,zgb initio to bargain, ſell, &c. and the 


words in the ſecond deed are apt enough to paſs the 
land, and the recital of the inrollment immaterial ; but 


Anderſon and Warburton cont' ; for a man cannot paſs 


what he hath not, and till the deed was inrolled B. had 


'nothing, and he paſſed only what he had by indenture 


inrolled ; but JYalmſly held, the land paſſed not by reaſon 
of the miſrecital, but that otherways it would have paſſed; 
and it was adjudged for the defendant, according to the 


opinion of the three laſt judges. Cro. Fac. 52. 2 Inft. 


675. 1 ent. 360. _” 

If a man bargain and ſell his manor, to which there is 
an advowſon appendant, the bargainee can. make no title 
to preſent before inrollment. 2 Co. 56. $5 
If a man bargains and ſells his lands, and then ſuffers 
a recovery, levies a fine, or makes a feoffment to the bar- 


. _ gainee, and then the deed is inrolled, the land paſles by 
| the recovery, fine or feoffment; for ſince the freehold 


and the uſe is in the bargainor till inrollment, it muſt 
paſs by the recovery, &c. and when it paſſed by the re- 
covery, the uſe cannot riſe, nor poſſeſſion be executed 
from the date of the deed. 4 Co. Hind's caſe. Mo. 681. 
2 And. 3, 162, 303. 4 Leon, 4. Poph. 49. 


If the bargainor or bargainee died before inrollment, it 


may notwithſtanding be inrolled, for here are parties to 
give and take the intereſt when it begins to veſt, for it 


veſts from the date of the deed ; otherwiſe in the caſe of 


an attornment. 2 Int. 674. Hob. 136. 1 And. 229, 


2D I7* | 
. If a man bargains and ſells his land, the bargainee may 


be tenant to the precipe before inrollment, and may re- 
ceive a releaſe before inrollment. 1 Yent, 361. 

But where the commiſſioners of a bankrupt had affigned 
the bankrupt's lands to the leffor of the plaintiff, which 
indenture was afterwards inrolled, but the declaration was 
upon a demiſe made after the indenture, and before the 


_ inrollment; and it was adjudged, that this declaration was 
not ſufficient. 1 Vent. 206. 2 Show, Rep. 156. 8. C, 


2 Fones 196. 8. C. Carth. 118. $, P, adjudged on the 
authority -of this caſe, 1 Show. 207. S. C. where it is-ſaid, 
that Holtz, Ch. J. held, that it was not amendable, 

If a man bargains and ſells a reverſion, and the rent 
is incurred, and afterwards the deed is inrolled, the bar- 
gainee ſhall have the rent unpaid ; but if the rent be paid 
to the bargainor, the tenant is not only excuſed, but the 


| bargainor is not accountable, becauſe the contra& had not 


any effe& to paſs the eſtate from the bargainor before 
inrollment; and the relation of the law cannot make 
void an a that was lawful, for it cannot be ſet aſide but 
by an expreſs and poſitive law, Owen 150. ' Godb. 209. 
1 Sid. 310. + | 

If a man make a leaſe for life, reſerving rent, with 


_ clauſeof re-entry, and then bargains andſells the reverſion, 


the bargainee demands the rent, and the leſlee refuſes, and 
then the deed is inrolled, the bargainee cannot enter for 
the forfeiture; for till. inrollment he is not grantee of the 
reverſion within the ſtatute capable of the duty, and con- 
ſequently at the day could make no legal demand, which 
was precedently neceſſary to this entry, Owen 69, 150, 
Godb. 156. Latch 157. 1 Sid. 310. Cre. Car. 217. 
If a man ſeiſed in tee is bound in a recognizance, and 
then bargains and ſc]ls all his lands, and then the recog- 
nizance is forfeited, and then a ſcire facias is ſued out 
againſt the land in the hands of the bargainor, and then 
the deed is inrolled, this ſcire facias is not maintainable, 


2 And. 160. Oven 69, 70. 2 Inſt. 674. Cre. Car. 


217: 


7 


| Is expreſſed, it may enure as a covenant to ſtand ſeiſed; 


k 


4 


8: MK. 
| If before inrollment the bargainor and baroainee 
a rent, &c, after inrollment, by operation of the nl 
it ſhall be the grant of the bargainee, and confirmat 
the bargainor. Co. Lit. $8.0. | 

If lands are bargained 1nd ſold, and the bargainee dj 
before inrollment, his wife ſhall not be endowed v , 
a man bargains and ſells lands by indenture, ang th : 
takes a wife and dies, and after the deed IS inrolled wb 
wite ſhall not be endowed. x 4nd. 16x. Cra, a 


56 


Prant 
atute, 
10n of 


All eſtates of freehold and inheritance mu& be in- 
rolled; but if a man bargains and ſells his lands for bag 
6m of years, the deed need not be inrolled, » f, 
7I. Kr ; 
If a man bargain and ſell land to his ſon in conſideration 
of money, the deed' muſt be inrolled ; but if the father 
in conſideration of natural love and affeCtion, and alfa 
for money, grants land to his ſon, this need not be in. 
rolled; for covenants to ſtand ſeiſed are not within the 
words of the ſtatute, and where the conſideration ofbloog 


but it is only a fale where the conſideration of money is 
alone exprefled, for that excludes all other tacit conſide- 
rations. #7 Co. Badell's caſe. 

Lands in cities, boroughs, &c. that have the privilege 
of inrol|ments, are not within the a&; for thouch the 
intent of the ſtatute be, to have excepted them from in- 
rollments in the courts of We/imin/ler only, yet the ſta- 
tute is ſo worded, that they are diſcharged from any in- 
rollment at all, and therefore the poſſcſhon of ſuch lands 
is executed from the date of the deed. 2 Inf. 6:6, 
Dyer 229. Yetv. 124. cies Sag 

It muſt be inrolled within ſix months from the date, 
which ſhall be accounted according to the computation of 
28 days per month; for month, in its proper and original 
ſignification, is the ſpace of time meaſured by the com-. 
pleat courſe of the moon, as the year is the time meaſured 
by the complement of the ſun's courſe. 2 Inf. by. 
6 Co. 62. | | 

From the date, and from the day of the date, ia this 
caſe, is taken as all one, as it is in all other caſes of 
computation, and therefore the inrol|ment may be on the 
day of the date, or on' the laſt day of the fixth month 
after the day of the date; for though when an interclt 
paſſes from the day of the date, the day itſelt is excluted; 
yet when a time 1s ſtinted, in which an aCt ought to be 
done, it is in order to haſten the doing of that act ; and 
therefore the doing of it on the day from wv hence the pe- 
riod 1s firſt reckoned within the time appointed, nd ihe 
laſt day of the ſix month is: within the worvs of the 
time given, Hob. 240. Mo. 40, 42. 2 nll. 674 
Fog 6. Dyer 282. 3 Lev. 438. Salt. 413. 0 51m. 
200, TOY | 

If the deed has no date, the fix months -are to be 
reckoned from "the delivery, but not otherwiſe. HH. 


140. 2 Inf. bn4. Mo. 42. 


5. Manner of pleading bargain and ſale, - go2d, and nat 
good, = i 


A bargain and ale is a deed inro!led, and as ſuch mult 
be pleaded, and the decd itſelf, whereby the ute 0: iginally 
paſſes, being a matter 72 pars, muſt be produced, and nut 
the tenor of the deed, which is on the roll of record ; fo 
though the inrollment being on record is of undoubtc 
veracity, being the tranſaC&tion of the court, yet the pri- 
vate deed has the ſanftion of a record, though publickly 
acknowledged 2nd inrolled;' for it might have been tally 
and fraudulently dated, or ill executed. C9. Lit. 225. b. 
251.6, 2 Inft. 673. 4 Ce.71. 5 C9. 53. 2 Rot. Rep 
119. E Ln” 9 = Res | 

The party that claims by any bargain ano ſale, w 

ſheiy in what court the deed'is inrolled, becaule he mY 
ſhew a!l things in certain that mzke out his title; = 
wiſe his adverſary would be put to an infinite nt 
fore he could traverſe with ſecurity. Felv, 213: ”— 
Tac. 297; VC. * | "N 


B A R 


In debt for rent, the plaintiff declared upon a leaſe 


ranger, who after bargained and ſold the re- 
w__ Ape laintiff pe He oture debito modo irrotulat” 
9 gorH cancellarie ; a after verdict for the plaintiff 
" 1 ment was arreſted, becauſe it was not alledged that 
Je :nrollment was within {ix months, nor ſecundum for- 
mam flatutt : and debito modo will not help it, for it might 
he ſo at Common law. Allen 19. Carter 221. Style 


if i man makes a leaſe for years the 1oth of May, and 


_ afterwards bargains and ſells his lands, and antedates the | 4 


deed by making it the 10th of April, and the inrollment 
«« alſo as of that time, the leſſee is without remedy, for he 
cxnnot aver againſt the record. Sce Owen 138. 1 Leon. 
183. 2 Leon. 183. 2 Leon, 121. 3 Leon. 175. 

In pleading a bargain and fale, the party ought regu- 
Jarly to aver payment of the money, 1 Leon. 170, dee 
oa a leaſe for years, in which the plaintiff de- 
| glared, that by indenture, bearing date the 27th of Nov. 
G. D. in conſideration of fo much money, bargained and 
{old the reverſion to him in fee, which indenture was 17- 
rolled fach a day, accorcing to the ſtatute : and becauſe 
he did not ſhew in what court it was inrolled, the plea was 
held ill; for *tis unreaſonable to put the leſſee. to ſearch 
the courts at 1/e/tmin/ter, and the rolls of the clerks of 
the peace, Yelv. 313. | LN 

The leffor made a leaſe for years, rendring rent, and 
afterwards he bargained and fold the reverſion to the plain- 
tif, who brought 'an action of debt for the rent, and 
averred, that the deed of bargain and fale was inrolled 
within ſix months, according to the ſtatute ;, it appeared, 
that this deed bore date before the rent became due, but 
that it was actually due before the expiration of the ſix 


| months: it was objeRed againſt the declaration, that the 


plaintiff had not ſhewed, whether the deed was inrolled 
before or after the day the rent became due; but adjudged, 
that it being ſet forth to be inrolled according to the 
ſtatute, is well enough, but the bargainee is intitled to 
the rent before the inrollment of the deed. Latch 157. 
In cje&tment, the defendant pleaded a ſpecial bar, but 
it was inſufficient; the plaintiff replied, and conveyed a 
title to his leſſor by bargain and ſale, acknowledged be- 
fore Y/, R. a juſtice of the peace of the Ye/? Riding in 
Forkfhire, and before R. B. clerk of the peace there, which 
was inrolled within ſix months : Upon demurrer to this 
replication, it was objected, that it was ill ; becauſe the 
plaintiff had not ſet forth, that the lands which were 
conveyed, did lie within the J/2/? Riding, &c. but ad- 
judged, tho* the ſtatute requires it to be acknowledzed 
fore a juſtice of the peace of the county, yet it will ſerve 
| before a juſtice of the peace of the J/2/? Riding, if the 
lands lie there, Hb, 128. - | 


In debt for rent, the plaintiff declared on a leaſe for 


years, made by J//. R. who by a certain indenture deb:to | 


modo irrotulat', in Chancery, did ſell the reverſion to the 
plaintiff: Upon nil debet pleaded, the plaintiff had a ver- 
dic; but the judgment was arreſted, becauſe he did not 
ſet forth, that the inrollment was within fix months, or 
ecundum formam ſtatuti ; *tis true, he ſet forth, that it 
was debito modo irrotulat”, but it might be at Common 
aw, and the verdiet will not make a declaration good, 
Which is uncertain in the very foundation of the action. 
Allen 19. | | ; | | 
In replevin, the caſe vpon the pleadings was, that the 
tfendant made a title under bargain and ſale, inrolled 
' Vithin fix months, and the ſtatute of uſes, and did not 
 ſhew that it was i» conſideration of money ; but adjudged, 
| What after g verditt, as this caſe was, it ſhall be intended, 


that evidence was given at the trial -of money paid. 


Form of a bargain and ſale of lands, 


" I HIS Indenture, made the day and year, &c. betzoeen 
| A. B. of, &. of the one part, and C. D. of, &c. 
of the other | 


In confider at parts witneſſeth, That the ſaid A. B. for and 


the ſaid C, 


n of the jum of, &c. to bim in hand paid by 
D. the receipt whereof the ſaid A. B. doth 


DAM 

hereby acknowledge, he the ſaid A. B. hath. granted, bar- 
gained and ſold, aliened and confirmed, and by theſe preſents 
doth grant, bargain and ſell, alien and confirm unto the ſaid 
C. D. his heirs and effigns for ever, All that meſſuage or 
tenement, ſituate, &c, and alſa all lands, trees, «woods, under- 
woods, tithes, commons, conmin of paſture, profits, comma- 
adities, advantages, hereditaments, ways, waters, and ap 
purtenances whatſoever to the ſaid meſſuage or tenement, 
lands and tenements above mentioned, belonging or any wiſe 
appertaining ; and alſo the reverſion and rever Tons, remain- 

er and remainders, rents and ſervices of the ſaid premiſſes, 
and of every part thereof ; and all the eſtate, right, titly, 
entereſt, claim and demand whatſoever of him the ſaid A. B. 
of, in and to the ſaid meſſuage, tenement and premiſſes, and 
every part thereof ; To have and to hold the ſaid meſſuage or 


tioned, and every part and parcel thereof, with the appur- 
tenances, unto the ſaid C. D. his heirs and aſſigns, to the 
only proper uſe and behoof of the ſaid\'C. D. his heirs and af- 
ſigns for ever : And the ſaid A. B, for him and his heirs, 
the ſaid meſſuage or tenement, and premiſſes, and every part 
thereof, againſt him and his heirs, and againſt all and every 


heirs and aſſigns, ſhall and will warrant, and far tver defend 
by theſe preſents. In witneſs, &c, | 


The manner of inrolling a bargain and ſale. 


T 15 to be remembred, That the day, &c. thither in the 
fame term, before the lord the King at Weſtminſter, 
came A, B. of, &c. in the county of M. gentleman, in his 
proper perſon, and brought here into the court of the ſaid 
lord the now King, before the King himſelf at Weſtminſter, 
a certain indenture, which he hath acknowledgel to be his 
deed ; and he defired that that indenture in the court of the 


minſter, might be of record inrolled; and it is inrolled in 


form fallowing, that is to ſay, This Indenture made, &c. 
[And ſo inroll it verbatim.] _ 


Afterwards is indorſed on the back of the deed, Inroll:d 


Weſtminſter, of the term of the Holy Trinity, &c. and in 

the firſt year of the reign of the Lord Gorge the Third, the 

now King of Great Britain, &c, - 8nd, RE 2] 
Roll —— 


| There is a- bargain and fale of goods, for which ſee 

Contract, &c. FF 

« Bargarer, Is an obſolete word, ſignifying a ſhepherd, 

from the French berger, Cowell, edit. 1727. 
WBarghmaſter. See Berghmaſter. | 

Wartillus, (Barillum) A barrel. See Barrel, 


nifications here in England. Firſt itis taken for a degree 
of nobility next to a viſcount. Brafton, lib, 1. cap. 8. 
ſays, they are called barones, guaſi robur belli, In which 
ſignification it agrees with other nations, where baronie 
are as much as provincie : ſo that barons are ſuch as have 
the government of provinces, as their fee holden of the 
King ; ſome having greater, and others leſs authority, 
within their territories. Ir is probable that formerly in 
this kingdom, all thoſe were called barons that had ſuch 
ſeignories as we now call courts-baron ; as they are at this 


lo:dſhip : and foon after the Conqueſt, all fuch came to 
parliament, and ſat as peers in the lords houſe. But 
when by experience it appeared that the parliament was 
too much thronged by theſe barons, who were very nume- 
rous, it was in the reign of King 7obn ordained that none 
but the barokes majores ſhould come to pariiament, who 
for their extraordinary wiſdom, intereſt, or quality, ſhould 
be ſummoned by writ. Aſter this, men obſerving the 
eſtate of nobility to be but caſual, and depending merely 
upon the King's will, they obtained of the King leters 
patent of this dignity to them and their heirs male, who 
were called barons by letters patent, or by creation, whoſe 


| poſterity are now by inheritance thole bros that are 


_ Called 


and ap-_ 


tenement, and all and ſingular the ſaid premiſſes above men- 


other perſon and perſons whatſoever, to the ſaid C. D. his 


lard the now King, before the ſaid lord the King at Weſt- 


in the court of the lord the King, before the King himſelf at 


Waron, (Bare) Is a French word, and hath divers ſig- 


day called ſeigneurs in France, who have any manor or 
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tiſed, unleſs it be to ſummon the ſon of ſome lord to par- 


place in the Lords houſe of parliament, as barons by ſuc- 


| barons, before there was a Lord mayor, as appears by the 


© baronibus n9/tris de civitate no/ira London quod eligant jib: 


p <1 6, es I ns 99. os 
io OSA. + ian ro, ens 4. | p Pye 24 GOT PE ns 194 a 
: 
. 


| ceſſa, & a regibus in feudum tenentur. Blount, Barony, 


| parceners, though ſome capital meſſuages may be divided, 


 ipſo rege perſonaliter preſente. Tis order of baronets was 


| they are without limitation: they are created by patent | 
; with an habendum fibi & haredibus maſculis, &c. and their 


B A R 


o 


barons by writ, as well as barons by letters patent. And 
thoſe barons who were firſt by writ, may now alſo juſtly 


be called barons by preſcription, for that they and their | and they are adjudged but one perſon, 


anceſtors have continued barons beyond the memory of 
man. The calling up by writ is at this day ſeldom prac- 


liament, in the life-time of his anceſtor ; for creation by 
letters patent is almoſt altogether in uſe. 2 n/?, 48. The 
original of barons by writ Camden refers to King Hen. 3. 
and barons by letters patent, or creation, commenced 
a1 R. 2. Camd, Brit, pag. 109. To+theſe is added a third 
kind of barons, called barons by tenure, which are ſome of 
our ancient barons; and likewiſe the biſhops, who, by vir- 
tue of baronies annexed to their biſhopricks, always had 


ceflion. Seager of Honour, lib. 4. cap. 13. There are alſo 
barons by office; as the barons of the Exchequer, barons 9 
the Cinque Ports, &c.\ of which you may read under their 
proper heads. In ancient records, the word baron in- 
cluded all the nobility of England, becauſe regularly all 
noblemen were barons, though they had a higher dignity; 
and therefore the charter of King E4. 1. which is an ex- 
poſition of what relates to barons in Magna Charta, con- 
cludes te/tibus archiepiſcopis, epiſcopis, baronibus, &c, And 
the great council of the nobility, when they conſiſted, 
beſides earls and barons, of dukes, marqueſles, &c. were all 
comprehended under the name de /a councell de baronage, 
Glanv. cap. 4. Theſe barons have given them two en- 
ſigns to remind them of their duties; firſt a long robe of 
ſcarlet, in reſpe& whereof they are accounted ds magno 
concilio regis. And ſecondly, they are girt with a ſword, 
that they ſhould ever be ready to defend their King and 
country. 2 1nft. 5. A baron is vir notabilis & principatts : 
And the chief burgeſſes.of London were in former times 


| 


City ſeal, and their ancient charters Henricus 3. Rex. 
Sciatis nos conceſſiſſe £ hac praſenti charta noſtra confirmaſſe 


Mayor de ſeipfis ſingulis annis, &c. Spelm. Gloſſ, The ear] 
palatines and marches of England, had anciently their 64- 
raus under them ; but no barons but thoſe who held im- 
mediately of the King were peers of the realm, *Tis 
certain the King's tenants were called barons; as we may 
find in Mat. Pariſ. and other writers : And in days of old, 
all men were ſtiled barons; but this, I take it, was only 
a term in law, not a title of nobility. Cowell, See 
Spelman's Gloſſary. | 

Barons of the Exchequer, See title Exchequer. 

Barony, ( Baronia) Is that honour and territory which 
gives title to a baron; comprehending not only the tees and 
land of temporal barons, but of biſhops alſo who have two 
eſtates ; one as they are ſpiritual perſons, by reaſon of their 
ſpiritual revenues and promotions; the other grew from 
the bounty of our Engliſþ Kings, whereby they have 5a- 
rontes and lands added to their ſpiritual livings and prefer- 
ments. The baronies belonging to biſhops are by ſome 
called regalia, becauſe ex ſola Fheralitate regum ets oltm con- 


Brafton ſays (lib. 2. c. 34.) is a right indiviſible; and. 
therefore, if an inheritance be to be divided among Cco- 


yet / cape Frye fit caput comitatus vel caput baroni, 
they may not be parcelled. In ſome caſes a barony may 
be aliened, or entailed, and the honour paſs accordingly, 
In antient times thirteen knights fees and a quarter made 
a tenure per baron:am, which amounted to 400 marks per 
annum. | Bi 

WBaronef, ( Baronettus) Is a dignity or degree of ho- 
nour, which hath precedency before all knights, as knights 
of the bath, knights batchhellors, &c, except banerets, 
made ſub vexillis regiis in exercitu regali in aperto bello, && 


inſtituted by King Fames the firſt in the year 1611, with 
ſuch precedency- as aforeſaid, and other privileges, Ec. 
Their number at firſt was but two hundred ; but now 


f | wife, contrafted before and after marriage ; and of a w;1 
| ; 


| the marriage; and this not only for the benefit of the 


| lowed at her pleaſure to reſcind and break throuzh, or 
|confirm ſeveral as, might be fo far influenced by her 


| dice of both huſband and wife, the law does nut make 


PTE NLO 8 8: 3 
called Lords of the parliament; of which kind the King| dignity, on its fiſt inſtitution, was a kind of 
may create at his pleaſure, Nevertheleſs there are til] args by men of oreat eſtates qualified for 


Purchaſe| 


| ell, edit, I 27+ Jacob. r titles, Co. 


25aran and feme, Are huſband and wiſe by our law 


Bratt;n {a1 

; N laith, J/; 

et uxor ſunt guaſi unica perſona ; quia COaro una et ſan ul 
ts 


unus. Bradt. lib. 5. fo. 416. 


I. Of the afts and agreements of the wife be 
, | ore marr; 
woere the huſband is bound by them ; go {4 gh af $7 
acts are revoked, extinguiſhed, and made v9id by thy a 
riage. j | bl lilil's 
2. Of the legality of the marriage; who are 
band a wife ; and of marriage tontra#ts, 
' 3+ What eflate real and perſonal, of the wife, |Þul 
in the huſband by the marriage ; and of the Po BE we of 
things accruing to the wife during the coverture. will 


4. Where the buſband ſhall be charged with d:1;; of t's 


eflzemed buf. 


who 1s executrix or adminiſtratris. 
5. What afts done by the huſband or wife alone, or jg). 
with the wife, will bind the wife ; and of her azrieinant 6 
diſagreement to ſuch as after the death of the huſhand, ; 
| b. Where the huſband and wife mult join in Drinzins ac- 
trons ; where they muſt be jointly ſued; and where a wif, 
ſhall be conſidered as a feme ſole. | 
7. Of the power of the huſoand over the perſon of tus 
wife ; her remedy for any injury done her by bim; and of 
aetions by the buſband for criminal converſation with his 
wife . Ny : MG 
8. Of crimes and offences committed by the wife ; and hy 
puniſhable, | | 
9. Of divorce, and the effefs of it ; and of ſeparate main- 
tenance and pin-money. | | 
10. Of ſurvivorſhip, and the effes of it ; what things the 
huſband fhall have after the death of the wife, and what 
charge of the huſband ſhall bind the wife, | 


' I. Of the atts and agreements of the wife before mar- 
riage 3 Where the hufhand is bound by them, and in whit 
caſes ſuch atts are revoked, extinguiſhed, and made vid by 
the marriage. , | | 


By the marriage the huſband and wife become one per- 
ſon in law, and therefore ſuch an union works an extin- 
guiſhment or revocation of ſeveral a&ts done by her before 


huſband, but likewiſe of the wite, who, if the were al- 


huſband, as to do things greatly to her diſzdvantage. 
4 Co. bo. 5 Co. 10, Kelw. 162. Co. Lit. 55, Hai. 
72. Cro, Car. 304. 

But in things which would be manifeſtly to the preju- 


her ats void; and therefore if a feme fole makes a leaſe 
at will, or is leflee at will, and afterwards marries, the 
marriage is no determination of her will, fo as to make 
the leaſe void ; but ſhe herſelf cannot without the con- 
ſent of her huſband determine the leaſe in cither cle, 
5 Co. 10. , dS a ts "vj 

So where a warrant of attorney was given to confeſs 
judgment to a feme ſole ; and the court gave ieavs, not- 
withſtanding the marriage, to enter up judgment, for 
that the authority ſhall not be deemed to be revoked of 
countermanded, becauſe it is for the buſb.nv's advantage 
like a grant of a reverſion to a feme foie, who mane 
before attornment, yet the tenant may attorn afterwards 3 
otherwiſe if a feme ſole gives a warrant of attorney» 
and marries, for that is to charge the huſband. 1 Salt. 


Il7. 

Bur ifa feme ſole makes her will, and deviſes her land 
to F. $. and afterwards marries him, and then dies, J** 
7 . 8, takes nothing by the will, becauſe the marriage 
was a revocation of it ; for as the law will not allow 3 
woman under coverture to make a will, leſt ſhe MoV 
be influenced by. her huſband in the diſpoſition of her 
eſtate ; ſo for the ſame reaſon a will made by a feme 1010 


is countermanded by che marriage, Iclt {he ſhould Þc 


3 


influence 


k Ak 


. Auenced by her huſband (if it continijed after the co- 
| 


ercyre) to revoke It, or let it ſtand, as it beſt anſwered 
his intereſt 4 Co. 60. 9h 
"15 4. on the one part, and B. and C, a feme ſole on 
te other parts ſubmit themſelves to the award of F. N. 
; 4 after C. takes F. S. to huſband, and after the arbi- 
goes before any notice of the marriage, makes an award 
bt B. and C. ſhall pay 30/7. to 4. yet this ſhall not bind 
Sand C. his wife, nor B. for the ſubmiſſion by the 
"Narriage of C. is revoked as to B, alſo, and this without 
any notice. 1 Rot. Abr. 332. | PE 5 
A, entered into A bond with his intended wife, condi- 
tioned to Jeave her at his death 10007. if ſhe ſurvived him, 


ie, A, died inteſtate, and the wife took out adminiſtra- 
Jil to him in an aCtion of debt brought againſt her as. 


,dminiſtratrix for rent incurred due in the life-time of her 
yaſband, ſhe pleaded this bond, and that 250/. only came 
:oher hands, which ſhe retains in pact of ſatisfa&tion, and 
that ſhe had not aſſets ultra; on demurrer the whole court 
held, that contraCts and debts i preſents, alſo ſuch as were 
contingent, and might happen during the coverture, were 
extinguiſhed by the marriage ; but two judges in this caſe 
zgainlt Holt Ch. Juſt. held, that this bond with a condi- 


tion was like a promiſe or covenant before marriage, to. 


leave the wife ſo much (which were agreed to be good) 
and being to be paid in futrro, was not extinguiſhed by 
the marriave, but was in cu/todra legts, to preſerve a right, 
ind anſwer the intention of the parties; but Holt held, 
that the bond and condition were diſtinEt, and that upon 
the execution of the bond there was a debt 7 preſent, 
which was extinguiſhed by the marriage; but the deten- 
dant had judgment. 1 Salk, 325, | 

A man enters into a bond to his intended wife, condi- 


tioned to leave her 1000/7. the huſband mortgages his 


eſtate, and died, not leaving perſonal afſets to diſcharge 


the bond ; and it was decreed in equity, that though the 


bond was void by law, being extinguiſhed by the mar- 
riage, yet it ſhould be made good in equity; and that the 
wite might redeem and hold the land till ſhe was ſatisfied 
her debt, 2 Fern. 480. | Ep 

Alſo equity will ſet aſide the intended wife's contratts, 
though legally executed, when they appear to have been. 
entred into with an intent to deceive the huſband, and 
are in derogation of the rights of marriage; as where a 
widow made a deed of ſettlement of her eſtate, and mar- 
ried a ſecond huſband, who was not privy to ſuch ſettle- 
ment; and it appearing to the court, that it was in con- 
dence of her having ſuch eſtate that the huſband mar- 
ried her, the court ſet aſide the deed as fraudulent ; fo 
where the intended wife, the day before her marriage, 
entred privately into a recognizance to her brother, and 
it was decreed to be delivered up. See 2 Chan. Rep. 79, 
81, 2 /ern, x7. 

But where a widow, before her marriage with a ſecond 
huſband, aſſigned over the greateſt part of her eſtate to 
truſtees for children by her former huſband; and though 
It was inſiſted that this was without the privity of the 
huſband, and done with a deſign to cheat him, yet the 
court thought, that a widow might thus provide for her 
Children before ſhe put herſelf under the power of a hul- 
band ; and it being proved that 8000 /. was thus ſettled, 
and that the huſband had ſuppreſſed the deed, he was de- 
creed to pay the whole money, without direCting any ac- 
count, 1 Pern. 408. | FE 

The plaintiff*s wife before marriage conveyed away her 
late to the defendant, being her ſon, and after the de- 
tendant conveyed the ſarne to his children, being infants ; 
decauſe (as the court conceived) it was paſſed without any 

conlideration, it was decreed ' for the plaintiff againſt 
Te defendant and the infants, in 32'& 33 Eliz. Toth. 

2, | : 

A widow having aa eftate deviſed to her for 400 years 
- her former- huſband, and being about to marry Sir 
7. N, the mate 4 ſettlement thereof, in order to prevent 
 fuch ofter-buſband from having th: ſam, and Sir P., N. 

having intimation that ſhe intended to make ſuch ſertle- 
nent, but now 6 16, of its being made, broke off the 
reaty of mayriagt, which was afterwards brought on again 
by my Friewdy of the widow, 4nd Sir Þ. accordingly mar- 


B AR 


| ricd her upcn hopes and in confidence of having the it 


tereſt ſhe had in the ſaid eftate, and without which þ$ 
would not have married her; the court decreed the Laid 
deed to be abſolutely ſet zfide, and no uſe to be. made 
thereof againſt Sir P. N. or any Claiming under him; 


2 Chan. Rep, 81. 


ſet afide, and a perpetual injunCtion graned, tho! one 


| witneſs depoſed the huſband's conſent to the drawing itz 
but that witneſs had an aſſignment of it to himfelf. 2 


Cha. Rep. 79. 


It was clearly held per cr. and admitted by both par- 
ties, that if a feme, with the privity of the hujdand, before 
marriage, conveys a term tor ye.rs in truſt for herſelf, tat 
is clearly out of the huſband's power, and he can neither 
diſpoſe of nor releaſe the intereſt of the wiſe ; and if the 
feme ſhould join in the grant it would not amend the caſe; 
Put the court ſeemed to incline, that if a feme &dces ſen 
cretly, without the knowledge of her huſband, before mar- 
riage, convey a term for years in truſt for herſelf, that 


| this ſhall be in the power of the huſband, ſo as he may 


either grant or releaſe the intereſt of the wife. 2 Free 


Rep. 29. 


M1. a feme poſſeſſed of a long term, being about to marry 


A. who was indebted to J. S. 400). by agrerment of A. and 


4001. the land bcing reckoned 801, a year, and then by 
indenture ſealed in the preſence of A. (thz intended hui- 
band) aſſigns the reſidue of the term in truſt to be ut her 


| diſpoſal, whether ſele or covert, (but there were no: other 


words whereby to exclude the huſband) and brought in mo- 
ney, &c. to the value of 6004. after marriage other cre- 
ditors of A. got judgment againſt him, and on a fir ja. 
the ſheriff fold the reſidue of the term; and on @ bi'l in 
Chancery it was decreed for the vendees againſt the. truſ- 
tees of 7. becauſe the like point had been decreed ſo in 
Sir Edward Tarner's c:{e; the Lord Chancellor holding it 
not fit a decree ſhould be one way in parliament and ana» 


| ther way in Chancery, but declared it againſt his own 


opinion, becauſe widows in moſt caſes cannot otherwiſe 
provide for themſelves; and the huſband in this caſe for- 
ſook his wife, and refuſed reconciliation, and allowed her 
nothing, &c. yet decreed ut ſupra. 2 Chan. Ca. 73. 

A woman being married agreed with her huſband, that 
ſhe ſhould have power to at? as a feme ſole notwith/landing 
that marriage ; the huſband died, and fbe married another 
huſband, who was not privy to t2e ſettlement on the former 


not be bound by that ſettlement on the former marriages 


2 Vern, I7, 18, 
| In detinue by feme it is a good plea, that after the bail- 


charged; fer Fineux Ch. J. and he ought to declare upon 
a trover. Br. Barre, pl. 53. , | 

A. makes an obligation zo B. to the uſe of C, 
ſeals it; 4, B. and C. being, at the time of ſealing it, 
at one place, A. puts the obligation into the hands of C. and 
ſays, this will ſerve ; this is a good delivery z and tho' C. 
afterwards marries A. yet the obligation remains, and is 
neither extinguiſhed or ſuſpended. Adjudged and af- 
firmed in error. Fenk, 221. | . 


In debt on a bond for performance of covenants in an 


cies by the feme in a will made by her before marriage; tho' 
it was objected, that the marriage continued till her death, 
the will and deviſe was void ; but adjudged for the plain- 
tiff; for tho? it was not a will to all incents, yet it re- 
ferred to that which did bear the name of a will, and 
tho” it was not a will zz fats, it is not material, Cro. £. 
27. pl. 9. a 

7 F FRAliTY M. a feme ſole, that if ſhe would marry him, 
he would leave her werth 1001. Hobart Ch. J. ſaid, that 
the promiſe is extinguiſhed by the marriage; but Winch 
and Hutton J. e contra ; for that the law will not-work a 
releaſe contrary 'to the intent of the parties, and that the 


marriage, which was the cauſe, does not deſtroy that 


which itſelf creates. | Hutt. 17, 18. ; 
A feme ſole poſſeſſed of .@ term, conveyed the, ſame, over 
in truſt for her, and cavenanted with F. S, whom ſhe did 


| 4K zntend 


A recognizance entred into by the wife the day before woas | 


J. S. makes a leaſe ro J.S. for ten years to ſecure the 


marriage. It was decreed, that the ſecond huſband ſhould 


ment fhe married the bailee; for by this the baiiment is diſ- 


lf. 


indenture made by the baron before marriage, to pay /ega- 
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mtend fo marry, that be ſhould not meddle with it, and for 


| that purpoſe took a bond of him ; they intermarried ; he 


may intermeddle with it, but he ſhall not have it; and 
by equity he cannot aflign it, by reaſon of the covenant 


- before marriage. Afar. 88. pl. 141. 


- A. intending to marry ſuch a woman covenanted, 
that if ſhe would marry him, and ſhould ſurvive, he would 
give 200 1. to her next of kin, and gave a bond to a third 
perſon for the performance of this covenant. In debt for 
this 300 L. it was argued, that tho' this was a future Co- 
venant, which could not be broken in the life-time of 
the parties, yet it might be releaſed ; and if fo, then the 
marriage was a releaſe in law, and fo the debt extinct 
but the court inclined the judgment ought to be for the 
plaintiff, and ruled it to be moved at another time, 
2 Std, 58. | 

A before marriage with . agrees with 7. by deed 
in writine, that ſhe, or ſuch as ſhe ſhould appoint, ſhould, 
during the coverture, receive and diſpoſe of the rents of 
her jointure, by a former huſband, as ſhe pleaſed. Per 
tur. The aforeſaid agreement with the feme herſelf before 
marriage, was by the marriage extinguiſhed, Chan. Ca. 
21, 

The baron before marriage articled with the feme to 
make a ſettlement of certain lands, before the marriage ſhould 


be ſolemnized ; but they intermarried before the ſettlement, 


Then the baron died ; and on a bill by the widow for 
a 1 execution of the articles, it was decreed againit the 
heir at law of the baron; who objeCted, that marrying 


| betore the execution of the ſettlement was a walver. of 
the articles, and the benefit of them ; and ſhe being the 
. only party with whom they were made, her marriage 


with the other party before performance was a releaſe in 
law. 2 ent. 343. - | 
Huſband covenants with his intended wiſe, that ſhe 


ſhould have power to diſpoſe of Zool. of her eſtate, not-. 


- withſtanding tte intermarriagez whether this covenant is 


diſcharged by the marriage? The court inclined to dif- 
miſs the bill brought by the huſband for the money ;z but 
ic was argued, that the wife conſented, and ſo put off for 
hcr to cume and ſignify her conſent in court. Fern. 408. 
\ Lands limited to A. in truft for a feme covert, and 
that A. ſhould receive the rent, and apply them as the 
f-me, whether ſole or covert, ſhould appoint. Per cur, 


| This is only a tru/t, and nox an ule executed by the ſta- 


tute. Fern. 415. $8 hrs, 

Settlement by the feme before marriege, for her ſeparate 
uſe, without the privity of the baron. Lord Chancellor 
decreed, that the huſband ſhould have the poſſeſſion of the 
eltate, and that the truſtees ſhould make a conveyance 
of the Jands to ihe Six clerks, that it might be ſubjeCt to 


'the order of the court. 2 Fern. 17. 
A feme ſole, being executrix and reſiduary legatee of 


F. 8. lends 1001. to A. and B. for which ſhe takes a note 
in her own name,"and a bond in a truſtce's name, and aiter- 
wards marries B, one of the obligors; B. dies : On a 
biil againlt A, he inſiſted, that the marriage with B, was 


an extinguithment of the bond, as well as if it had been | 
made in her own name ; ſed non allxcatur. 2 Vern. 290. 


D<bt on bond for performance of coven:nts, in certain 
arlicies' made between the defendant and his wife before 
ma! riage, (viz. that the man ſhould bring gol. and the 
woman 25 |. into a flock, into the h:inds of a third perſon, to 
be jo and jo diſpoſed of }), It was argued, that the promiſe 
was ſulpended, and conſequently extinguiſhed by the 
marriage, But per Holt Ch. J. Tho? the articles are ſul- 
pended by tne mar-iage, yet it was the intent of the par- 
ries, that the things ſhould be performed tho! che articles 
are gone; and the bound is not void, being made to a third 
perſon; and Eyres J. cited 1 [nff. 206. and they ſaid the 
money - was to be brought in preſently ; ſo that tho' the 
marriage had been a releaſe, yet they ſhould plead per- 
formance (ov that time.- ' Judgment for the plaintiff, unleſs 
cauſe. Comb, 242. 1 

Upon a treaty of marriage,the"man gave a bond to the 
woman, conditioned that if he did permit her ta diſpoſe of 
1001. then the bond ſhould be void. Afterwards the mar- 
riage took effect, fo that the bond became void, yet this was 


” heid ts be qa goed agreement ;"and the court decreed, that 
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the huſband ſhould give bond to truſtees With t! 
| condition; it was held, that a bill may be exhibit _ 
her prochein amy; or if truſtees ex! jbit a bi}! TON " 
her behalf, it is good either way. 2 Free, Rep 7.0 
' Bond by a man to a woman before intermarri; Te 
in caſe they intermarried, and the wife ſurvived pa 
huſband left her 1000/7. then to be void, Per Hu Gy ” 
the bond is extinguiſhed by the mariiape, ; 
and Turton J. *Tis only ſuſpended, becauſe 
| ſubvert the marriage agreement; and the rather be 

it was not payable during the coverture, but it was oy 
on contingency; ſo that if the wife dum ſola had reje 
all demands, the debt had not bin ex-inguilhed, — 


325. 


Per Gaul 
lt Would 


2. Of the legality of the marriage; who ar , 
huſband and wife ; TX; marriage bo Beg , Som 
Marriage is a compatt between a man and a woma 
for the procreation and education of children, which : 
to continue during both their lives and it may be os 
brated In a private houſe as well as in a church; fur I 
being an exchange of mutual vows in the preſence of God 
it all other circumſtances are complied with, it cannot % 
ſuppoſed that God is leſs preſent at theſe marriages than 
thoſe made in the church. 1 New Abr, 283. 1 Rel. 4ir 
341, 359. 1 Sid. 64, Perk, 3506. FN. B. I 50. | 
 Betore the time of pope [nnocent the Third, there was 
no fol:zmnization of marriage in the church ; but the 
man came to the houſe where the woman inhabited, and 
led her home to his own houſe, which was all the ans. 
mony then uſed. Aorr 170. Per Guladingham, Dodur 

of the Civil Law, arguend?, EVE 
| The age of conſent to a marriage in.an infant male is 
fourteen, and in a female twelve; but they may marry 
before; and if they agree to them when they attain theſe 
ages, the marriage is good ; but they cannot diſagree before 
then; alſo if one of them be above the age of conſ:nt, and 
the other under ſuch age, the party ſo above the age may 
as well diſagree as the other ; for both muſt be bound oc 
neither. Co. Lit. 23, 78, 79. 2 Infl. 434. 2 Inft. $8 
69. © Co. 22, + 1 Ys I Fg ears 4 | 

By the ſtatute 32 Hen. 8. cap. 38. it is enadted, 
<< Thatno reſervation or prohibition (God's law excepted) 
ſhall trouble or impeach any marrizge without the Levi- 
tical degrees, and that no perſon, of what eſtate, degree or 
condition ſoever he be, ſhall be admitted in any of. the 
ſpiritual courts within the King's realm, or any his 
Grace's other lands and dominions, to any proceſs, plea oc 
allegation contrary to the ſtatute,” For the expoſition 
of this ſtatute, ſee Co. Lit. 24. a. 2 Inſt, 684. See 25 
Hen, 8. c. 22. 28 Hen. 8.c. 7. 28 Hen, 8. c, 16. Be- 
fore which the eccleſiaſtical courts had the fole juriſdic- 
tion of matrimonial cauſes. See 13 £9. 1, the ſtar, Cir- 
cumſpefte agatis. Hob, 181. Co. Lit. 235. 2 1nfl. 685, 
684, Sce Varugh. 214. But if a man marries his couln 
within the degrees, or his mother or ſiſter, they continue 
huſband and wife till a ſentence of diyorce be pronounced. 
1 Rel. Abr, 340, 357. | | 

In a prohibition to the confiſtory court of York, tot 
proceeding ayainft a peiſon for inceſt who married the 1e- 
lit and widow of his great uncle, it was agreed by all 
the judges at. Serjeants-{nn, that the prohibition ſhould 
ſtand, and the following points were reſolved ; fii{t, that 
by the fiat. 32 Hen. 8. cap. 38. No marriage without the 
Levitical degrees is unlawful upon the account of con- 
languinity nor affinity, nor for that reaſor, can be proceeded 
againſt by the eccleſiaſtical court; and though the woids 
of the ſtatute are, that no prohibition (God's law anti} 
ſhall impeach ſuch marriages, yet the reſervation for od's 
law was not intended to leave marriages at large to the 
determination of the eccleſiaſtical courts, as they were 
tefore ; for then the Levitical degrees need never have 
been ſpoken of, and then indeed the ſtatute would have 
been of no ſignification ;z the proper meaning therefore of 
theſe words (God's law excepted) muſt be this ; that the 
fatute did not intend to reſtrain the eccleſiaſtical courts 
| from divorces upon other accounts z as upon the account 


finfatici A, &c, ſo that the 
of inſufficiency, adultery, precontract, \ Jawfulaeſ 


l 
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| Arriage is hereby determined, but not as to 
jeſulncſs of wt "That this marriage with the uncle's | 
"_ go 97 marriage without the Levitical degrees, and 
wire lawful. 2 Lent. 9. Harriſon and wife againſt 
taer | : | 
an. dye to be ſolemnized in facie eccleſix; and 
_—_ private contradt without tht: prielt's bleRing 
the _ no marriage. 1 Rol, Abr. 357. Moor 169. 
vil —_ B. being ſabbatarians, were married by one 1n 
4. - \ way, who, uſed the form of the Common 
- r ExCept the ring, but was a mere layman; the wife 
Fraps he huſband took out adminiſtration to her ; but 
oo» a application of her ſiſter, the letters of admini- 
nn were repealed, and the ſentence of repeal affirmed 
Co telegaien 3 for the huſband demanding a right due 
by ” as huſband, muſt bring himſelf within the rules 
<ibed by that juriſdiction to whom he applies; alſo 
pre” "ſtant form of pleading marriage is, that It was 
Js oreſ terum fſacris ordinibus conſlitutum , and an aCt of 
Ne was made, confirming the marriages contracted 
during the uſurpation. 1 Salk. 119. Heydon and Gould. 
See 2 Salk. 43>- ſeems cont, : : 
If 4. conra&ts himſelf to B, and after marries C, and 
B. ſues 4. upon this contract in the ſpiritual court, and 
ther ſentence is given that A. ſhall marry and cohabit 
vith B. which he does accordingly, they are baron and 
feme,. without any divorce between . and C. for the 
marriage of 4. and C, was a mere nullity. Afoor 169. 
Ce, 29. 8. C. 1 Sid. 13. S+ C. cited and demed by 
Fwiſien, If a woman maketh a contract of matrimony 
with 7. S. and then marrieth with 7. D. who 1s ſeiſed 
of lands-and dieth, ſhe ſhall have dower of his lands, be- 
cauſe ſuch marriage was not void, but voldable only by 
reaſon of the pre-contratt. Afoor 226. Perk. 34+ 
4. contrats per verba de preſenti with Þ. and hath 
iſſue by her, and after marries C, in facie eccleſie. B. re- 
covers 4. for her huſband by ſentence of the ordinary, 
and for not perſorming the ſentence A. is excommuni- 
cated, and after enfeoffts D. and then marries B. in facie 
eccleie, and dies, and ſhe brought dower azainft D. and 
recovered, becauſe the feoffment was per fraudem, between 
the ſentence and ſolemn marriage; but this was reverſed 
coram rege & concilio, quia praediet A. non fuit ſeifitus 
during the eſpouſals between him and B. 1 / 
284. But as to the legality of marriage to intitle a wo- 
man-to dower, and how the biſhop muſt certify upon an 


iſſue ne ungues accouple in loyal matrimonie, lee Bro. 54. 


Go, Lit, 33. a. Dyer 313. 9 C9. 19. Gro. Car. 351. 
A contratt per verba de prejenti ; as / marry you, you 
and 1 are man and wife, &c. is by the Civil law eſteemed 
ipſum matrimonium 3 tor ſuch contracts the ſpiritual courts 
will compel them to celebrate in facte eccleſis. Swinb. of 
Eſpouſals 74. 2 Salk. 438. [8 | 's 
A contradt in fieturo, as 1 will marry you, &c. may be 
iaforced in the ſpiritual court; but ſuch contract either 
party may releaſe; alſo if either party marry another 
perlon,”the ſpiritual court can give no remedy; for fuch 
{cond marriage diffolves the contract. 1 New Abr. 284. 
For the words which make a contract in praſenti, or im 
futuro, ſee Swinb. ſet, 10& 11. But in thele cauſes the 
temporal courts have given a remedy by action, for the 
breach of promiſe. Cro. Eliz. 79. Carter 273. In an 
ation againſt huſband and wite, the plaintiff declared 
that he promiſed to marry the defendan.'s wife whilſt 
fole, and that the the ſame time promiſed to take him for 
her huſband, and averred that he tendered himſelf, and 
that ſhe refuſed, &c, It was objected, that marriage was 
no advancement to a man, though it was to a woman z 
allo that no time was laid when this agreement was to be 
executed; but the court over-ruled both the objeCtions. 
th. 467. Harriſon v. Cage et ux, 1 Salk. 24. S. C. 
2 Salb, 437, 438. If a man and an infant at the 
38 of fifieen promite to intermarry, and the man retuſes, 
ad alter marries another, ſhe-may, notwithſtanding ber 
mancy,: maintain an action; for this is a contra&t 
Which (he may at theſe years enter into, being for her. 
"Wantage 3 and though it may be voidable as to her, yet 
8 good againſt the man, who muſt be preſumed to have 
with 2s much caution as if he bad contracted with 


} 


; 


A perſon of Fall age, Trin. 


perjurtes, theſe contrafts m 


- pealed, and reduced to the ſtate of the King's eccleliaſti- 


1 New Abr. 


5 Ges: 2. adjudged between 
By the ſtatute of frat} and 
uſt be reduced into writing, 

t a man takes A. S, to wife, per dureſs, thouph the 
marriage be folemnized in facie ecclefie, yet it is merely 
void ; and they are not baron wad feme, becauſe there is 
not any conſ-nt; and it cannot be a marriage without 
conſent. 1 Rol. Abr. 340. 

Stat, 32 Hen. 8. cap. 38. ſea. 2, All ſuch marriages 
as within the church of England ſhall be contracted be- 
tween lawful perſons (as all perſons be Jawful that be not 
prohibited. by Gov's law to marry) being contraQed and 
ſolemnized in the face of the church, and conſummate 
with bodily knowledge and fruit of children, ſhall be law- 
tul and indiffoluble, yotwithſtanding any cilpenſation, 
preſcription or other thine, And no reſervation or pro- 
hibition (God's law ex. epred) ſhall impeach any marriage 
without the Levitical degrees. And no perion ſhall be 
admitted in the ſpiritual courts to any proceſs contrary to 


Holt and Ward. Nete ; 


this a&t, 
| So much of this act as is not repraled by 2 & 3 Ed. 6, 
Cap. 2.3. 7s revived by 1 Eiiz. cap. 1. | | 

Stat, 2 & 3 Edw. 6. cap. 23. ſet. 2. As concerning 
precontracts, the ſtatute 32 Hen. 8. cap. 38. ſhall be re- 


cal laws. | 


Stat. 1 Jac. 1. cap. 11. ſe. 1. If any perſon married 
do matry any perſon, the former huſband or wife being 
living, ſuch offence ſhall be felony, and the perſon of- 
tending ſhall ſuffer deathz and the parties offending ſhail 
receive like trial and execution in ſuch county where 
luch perſons ſhall be apprehended, as if the offence had 
been committed in ſuch county. _ | 

Seat. 2. This a& ſhall not extend to any perſon, whoſe 
huſband or wife ſhall be continually femaining beyond | 
the ſeas ſeven years together; or whoſe huſband or wife 
ſhall abſent him or herſelf ſeven years together within his 
M.jefly's dominions, the one of them not knowing the 
other to be living all that time. 

Sec. 3. This act ſhall not extend to perſons that ſhall 
be divorced by any ſentence in the eccletiaſtical court, or 
where the former martjage ſhall be by ſentence in the 
eccleſiaſtical court declaied void; nor to any perſons for 
any former marriage to be had within age of conſent, 

Sed7. 4. No atcainder for this offence ſhall work cor- 
ruption of blood, loſs of dower, or difinheriſon of heirs. 

Stat, 6 & 7 Will. 2. cap. b. ſef?. 52. No perſon ſhall 
be married at any place pretending ito be exempc from 
the viſitation of the biſhop, without a licence, except the 
banns be publiſhed and certified ; and every parlſon, vicar 
and curate, who ſhall marry any perſons contrary to the 
meaning hereof, ſhall forfeit 100/. to be recovered in an 
of his Majeſty's courts of record; one moiety to the Kin 
and the other moiety to the informer; and ſhall for the 
ſecond offence be ſuſpended ab officio et beneficio for three 

ears, | | 

Stat, 7 & 8 Ill, 3. cap. 35. ſeft. 2. Every parſon, 
vicar or curate, who ſhall marry any perſons without 
publication of banns, or without licences, ſhall forfeit 

| 100d. | 

Seat. 3. Every parſon, vicar or curate, who ſhall ſub- 
ſtitute, or knowingly permit, any other miniſter to marry 
any perſons in any church or chapel to ſuch parſon, &c. 
belonging, withour publication of banns or licences, ſhall 
forfeit 100/, to be recovered in any of his Mjefty's courts 
of record ;3 one moiety to his Majeſty, and the other 
moiety to him who ſhall ſue for the ſame. 

Sed. 4. Every man married without licence or pub= 
lication of . banns ſhall forfeit 104. to be recovered with 
coſts as aforeſaid by any perſon who ſhall ſue for the 
ſame; and every ſexton or pariſh clerk who ſhall know- 
ingly afliſt at ſuch marriages, ſhall forfeit 51. to be reco- 
vered with coſts as aforeſaid by any perſon who ſhall jue. 

Stat. 10 Ann. cap. 19. ſeft. 176. Every parſon, vicar 
or Curaie, or other-perton un holy orders, who ſhall marry 
any perlun without publication of banns, or without li- 
cence from the proper ordinary, ſhall fortei: 100/. to be 
recovered. with colts in any of her Majeſty's courts of 

record at W/tmin/ler ; one moiety to the Queen, and w_ 
0iher 


er 4-1 tr On Is 95 97 7 dF 
» NT J 
ODD 52 | ASH, MG IEA Ag Wes. 


. x7» 2 Op . 19 T_—_ 
b . 7 or = . ” 
=” 4 © . >: A - 
” 9947 fp RW - Ae Oak i ol PE GAGA re <e IASoss 14 FE on 1 eh Ws 


wh _—_ a er fa " — - _ I_—_ _ - —_— . 

- OED) "47 cY 0; > WET MB res TOI on, A 
(poor ag — RS In ET RT wy ure —_—  — - E_R_—— + 06 wm ge a ow 

wa woes gr. aw. s «ris, th bs 6s = Wiherts . &; 3 62s. porn __ _— s rin) "eas pipeb YT OR 


. aha . pm apo ens > Re +. 2 boy A 
_ Pages « + 2 a g* S<rqar. 4 Yo 2s widen PRE OY 2 : - 4 2 [4 4 K 
C - = —_— n T C 1 - — 4 ” _ - », « ” 
Ur «> Miner Nc" 2a ; . - WY”; wEODESL CRT by Po, : : a * *. MD OR 
k : . 6 L 


CE II EI 


TRY + EI 


Ot) 99s <rv brig. i120 weft ces —— 
212" roi EIS ar , 


”—— - _—_ 7. P 
Com Wings rot cnt Sn * % 
: . 


Pn , 
” © hr rot 


B A R 
Other moiety to him who ſh.4ll ſue|for the ſame 3 and if 
fuch offender be a priſoner in any priſon (other than a 


county gaol) and ſhall be convicted of fuch offence by ac- | 


ti n or information, upon oath made of ſuch impriſon- 
ment before any judge of her Majeſty's courts of record at 
IVejtminſter, and upon producing a|copy of the record of 


ſuch conviction proved upon oath, the judge is required. 


to grant his warrant to the keeper of the gaol where 
ſuch oftender is a priſoner, to remove ſuch off-nder to the 
gaol of the county; and if any gaoler ſhall knowingly 
p-rmit any mariage to be ſolemnized in his priſon before 
publication of banns, or licence obtained, he ſhall forfeit 
1C0/, as aforeſaid, | 

Sect. 177. Saving to all archbiſhops, biſhops and other 
ordinaries, &c, all eccleſiaſtical juriſditions. 

Sea. 178, The ſaid proviſion for marriages ſhall not 
extend to Scotland, | 

Stat. 26 Ges. 2. cap. 23. ſed. 1. All banns of matri- 
mony ſhall be publithed in an audible manner in the pa- 
r:th church, or in ſome publick chapel, in which banns of 
matrimony have been uſually publiſhed, belonging to ſuch 


pariſh or chapelry whercin the perſons to be married dwell; 


according to the form preſcribed by the rubrick prefixed 
to the cffice of matrimony in the book of common 
prayer; upon three Sundays preceding the ſolemnization of 
marriage, during the time of morning ſervice (or of even- 


ing ferv:ce, if there be no morning ſervice in ſuch church 


_ or chapel upon any of thoſe Sundays) immediately after 
the ſecond leſſon: And when the perſons to be mar- 
ried dwell in {divers pariſhes qr chapelrics, the banns 
ſhall be oubliſhed in the churci or chapel wheie each of 
\ them dwell; and where both or either of the perſons to 
be married dwell in any extraparochial place having no 
church or chapel whereia banns have been uſually pub- 
liſhed, then the banns ſhall be publiſhed in the pariſh 
church or chapel belonging to ſome pariſh or chapelry 
adjoining to ſuch extraparochial place z and where banns 
Nail be publiſhed in any church or chapel belonging to 
atty pariſh adjoining to ſuch extraparochial place, the 
parſon, vicar, minitter or curate publiſhing ſuch banns, 
ſhall under his hand certify the publication thereof, in 
ſuch manner as if either of the perſons to be married dwelt 
in ſuch adjoining pariſh; and all other rules preſcribed by 


the ſaid rubrick, concerning the publication of banns and. 


the ſoiemnizuion of matrimony, not hereby altered, ſhall 
be obſerved, And in all cafes where banns ſhall have 
been publiſhed, the marriage ſhall be ſolemnized in one 
of the pariſh churches or chapels where ſuch banns have 
been publiſhed. 

Sect. 2, No parſon, vicar, miniſter, or curate, ſha!l 
be obliged to publiſh banns,of matrimony between any 
perſons, unleſs theperſons to be married ſhall, ſeven days 
before the time required for the firit publication of ſuch 
banns, cauſe to be delivered to ſuch parſon, &c. a notice 
1n writing of their chriſtian and ſurnames, and of their 


reſpeClive abodes within ſuch pariſh, chapelry, or extra- 


parochial place, and of the time during which they have 
dwelt in ſuch houſes reſpectively, 


Sect. 3. No parſon, &c. folemnizing marriages be- | 


tween peilons, both or one of whom ſhall be under the 


azeof 21 years, after banns publiſhed, ſhall be puniſhable | 


by eccleſiaſtical cenſures, for folemnizing ſuch marriages 
without conſent of parents or guardians, whoſe conſent 
is required by law, unleſs ſuch parſon, &c. have notice 
of the diſſent of ſuch parents or guardians. 
ſich parents or guardians, or one of them, publickly 
Cauſe to be declared, in the church or chapel where the 
banns ſhall be fo publiſhed, at the time of ſuch publica-- 
cation, their diſſent to ſuch marriage, ſuch publication of 
banns ſhall be void, | 

Sect. 4. No licence of marriage ſhall be granted by any 
perfon having authority to grant ſuch licences, to folem- 
nize any marriage in any other church or chapel], than in 
the pariſh church or publick chapel belonging to the pa- 
riſk or chapelry, within whftch the uſual place of abode 
of one of the perſons to be married ſhall have been for 
four weeks, immediately before the granting of ſuch li- 
cence; or where bath or either of the parties to be mar- 
ried dwg in an extraparoghial place baving no church or 


archbiſhop of Canterbury and his officers, cf 


 lony, and be tranſported to ſame of his Maje 


And in caſe 
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chapel wherein banns have been uſually publiſhes, 
in the pariſh church or chap-1 belonging to ſome ith 
chapelry belonging to ſuch extraparochia] place, by 
Sef, 5. All pariſhes where there ſhall be ng pariſh 
church or chapel, or _ wherein divine ſervice ſhall be 
uſually celebrated every Sunday, may be deemed extrin,.. 
rochial places for the purpoſes of this a&, nt 


S222, 6. Nothing herein contained ſhall deprive th, 


the xi 
which hath hitherto been uſed in virtue of 25 fans 8 


cap. 21. of granting ſpecial licences to marry ar any con 
venient time or place, | : 
| Sed?, 7. No ſurrogate deputed by any ecclefiaſtiey 
judge, who hath power to grant licences of marrizos 
thall grant any ſuch licence, before he hath taken a 
oath before the ſaid judge faithfully to execute his office 
according to law to the beſt of his knowledge, and hah 
given ſecurity by his bcnd in the ſum of 1001, to the 
biſhop of the dioceſe, for the faithful execution of his 
office. | ; | | 

Sef. 8. If any parſon ſhall ſolemnize matrimony in 
any other place than a church, or publick chapel, where 
banns have been uſually publiſh:d, unleſs by ſpecial lj. 
cence from the Archbiſhop of Canterbury, or ſhall folem. 
nize matrimony without publication of banns, unleſ; li. 
cence of marriage be firſt obtained from ſome perſon ha- 
ving authority to grant the ſame; every perſon wilfully 
ſo offending and convicted ſhall be adjudged guilty of fe. 
ony, : y's planta 
tions in America, for 14. years, according to the laws for 
tranſportation of felons. And all marriages ſolemnized 
in any other places than a church or publick chapel, un. 
leſs by ſpecial licence as aforeſaid, or without publication 
of banns, or licence of marriage from a perſon having ay- 
thority to grant the ſame, ſhall be void, 

Seft. 9. All proſecutions for ſuch felony ſhall be com- 
menced within three years after the offence committed, 

Sed, 10. After the ſolemnization of any marriage un- 
der a pubiication of banns, it ſhall not be neceſſary in ſup- 
port of ſuch marriage to give any proof of the dwelling of 
the patties 1n the refſpeQive pariſhes or chapelries wherein 
the banns are publiſhed; or where the marriage is by li- 
cence, it ſhall not be neceſfary to give any proof that the 
uſual place of abode of one of the parties, for four wetks 
as aforeſaid, was in the pariſh church or chapelry whert 
the marriage was folemnized ; nor ſhall any evidence in 
either of the ſaid caſes be received to prove the contrary 
in any ſuit touching the validity of ſuch marriage. 

Se#. 11. All marriages folemanized by licence, where 
either of the parties, not being a widower or widow, ſhall 
be under the age of 21 years, which ſhall be had without 
the conſent of the father of ſuch of the parties ſo under 
age, if living, or, if dead, of the guardians of the perſoh 
of the party ſo under age, or one of them; and in cale 
there be no ſuch guardian, then of the mother, if living 
and unmarried; or if there be no mother living and un- 
married, then of a guardian of the perſon appointed by 
the court of Chancery, ſhall be void. 

$22. 12. In caſe any ſuch guardian or mother, or any 
of them, whoſe conſent is made neceſlary, ſhall be ni 
compos mentis, or beyond the ſeas, or ſhall refuſe thelf 
conſent to the marriage, it ſhall be lawful for any perſon 
deſirous of marrying, in any of the before mentioned ci 
ſes, to apply by petition to the Lord Chancellor, who 3 
bereby impowered to proceed upon ſuch petition 1n® 
ſummary way; and in caſe the marriage propoſed appear 
proper, the Lord Chancellor ſhall judicially declare = 
ſame to be ſo by an order of court, and ſuch order ſhal 
be deemed as 2ood as if the guardian or mother of the 
perſon ſo petitioning had conſented to ſuch marriage» 

Se82. 13. In no cafe ſhall any ſuit or proceeding be 
ia any eccleſiaſtical court, to compel a celebration of = 
marriage in facie eccleſig, by reaſon of any contri” 
of matrimony, whether per verba de praſenti, 0! p 
virba de futurs, entered into after the 25th of ar" 
I . | 

A 14. The churchwardens and chapel,ardens of 
every pariſh or chapelry ſhall provide books of vellum, 


oor durable paper, in Which all marriages reſpeAireh 


BAR 
there publiſhed or ſolemnized, ſha!l be regiſtered : and 


every page thereof ſhall be marked at the top with the 
number of ſuch page, beginning at the ſecond leaf with 


number ones and every leaf or page ſo numbered, ſhall: 


be ruted with lines at prop*r and/equal diſtances : and all 
banns and marriages publiſhed or celebrated in any church 
or chapel, or within any ſuch pariſh or chapelry, ſhall 
be regiſtred, printed or written upon, or as near as may 
be to, ſuch ruled Jines 3 and ſhall be ſizned by the parſon, 
r 
meeſehit, and by his direction : and ſuch entries ſhall be 
made on Or Near ſuch lines in ſuccefſive order, where the 
paper is not damaged or decayed, until a new book ſhall 
de neceſſary ; and then the dircCtions aforeſaid ſhall be 
obſerved in every ſuch new book. And all books pro- 
vided as aforeſaid, ſhall belong to every ſuch pariſh or 
chapel;y reſpeCtively, and ſhall be carefully preſerved for 
publick ule. 5 Bp . h 
$e8. 15. All marriages ſhall be ſolemnized in the pre- 
ſence of two witneſſes, beſides the miniſter who ſhall ce- 
cbrate the fame. And immediately after the celebration 
of every marriage, an entry thereof ſhall be made in ſuch 
reviſterz in which it ſhall be expreſſed, that the ſaid mar- 
riage was celebrated by banns or licence; and if both or 


; either of the parties married by licence be under age, with | 


conſent of the parents or guardi ins, as the caſe ſhall be; 
and ſhall be ſigned by the miniſter with his proper addi- 
tion, and alſo by the parties married, and atteſted by ſuch 
two witneſſes; which entry ſhall be in the form or to the 
effe& following, viz. Pee | 


A. Bu of [ 71, por 


- pariſh were married in this hrs: 


—_—F parents . 
h hence Jeith conſent Hl Arcardians [if 
day of in the year 


.-[reftor}-. 
By me J. P.5 vicar 
curate 


This marriage was folemnized between us x y in the 
ues Go. 


$2, 10. If any perſon ſhall, with intent to elude this 
a, wilfully inſert, or cauſe to be inſerted, in the regiſter. 
book of ſuch pariſh or chapelry, any falſe entry ' of any 
thing relating to any marriage; or falſly make, alter, 
forge, or counterfeit, or cauſe to be falſly made, &c. or 
afiſt in falſly making, &c. any ſuch entry in ſuch regiſter; 
or fally make, &c. or cauſe to be falſly made, &c. or affiſt 
in falfly making, &c. any ſuch licence of marriage as 
aforeſaid ; or publiſh 2s true any ſuch falſe, altered, forged, 
or counterfeited regiſter, or a copy thereof, or any ſuch 
falſe, &c. licence of marriage, knowing ſuch regiſter or 
licence of marriage reſpeQively to be falſe, &c. or if any 
perſon ſhall wilfully deſtroy, or cauſe to be deſtroyed, any 
regiſter-book of marriages, or any part of ſuch regiſter- 

k, with intent to avoid any marriage, or to ſubject 
any perſon to any of the penalties of this a&; eye 
lon ſo offending, and being convicted, ſhall be adjudged. 
guilty of felony, and ſhall ſuffer death. {I 


S2. 17. This a&t ſhall not extend to the marriages of 


ay of the royal family. 


$2, 18. Nothing in this a&t ſhall extend to Scotland ; 
y marriages amongſt Puakers, or amongſt per- - 


nor to an 


ſons profefling the FZewiſh religion, where both the parties 
to ſuch marriage ſhall be 2uakers, or perſons profeſling 


the Jewiſh religion ; nor to any marriage ſolemnized be- 
Jond the ſeas, | TED. | 


ve; 1; 


« and C.D.of 


ry per-. 


hn 
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3+ That oftate real and perſonal, of thi wife, ſhall oſt 
mn the huſband by the marriage, and what not; and of the 


huſband's right to things accruing to the wife during cover - 
ture, 


From the time of the intermarriage, the law looks 
upon the huſband and wife but as one perſon, and there- 


| fore allows of but one will between them, which is placed 
miniſter, or curate, or by ſome other perſon in his. 


in the huſband, as the fitteſt and ableſt to provide for, and 
govern the family; and for this reaſon the law gives the 
huſband an abſolute power of diſpoſing of her perſonal 
property, no act of her's being of any torce to affe&t or 
transfer that, which by the intermarriage ſhe has reſigned 
to the huſband ; but the freehold and inheritance of the 
wife is ſubje& to other rules and regulations; for the huſ- 
band by the marriage does not become abſolute propri- 
etor of the inheritance, but as the governor of the family 
is ſo far maſter of it as to receive the profits of it during 
her life, but has no power to make an abſolute ſale of it 
without her conſent. 10 Co..42. 2 Inſt. 510. 1 Sid. 
It. 1R9l, Abr. 347. | 
If a man marries a woman ſeiſed in fee, he gains a 
treehold in right of his wife. Co. Lit. 351. a. | 
The marriage is a gift in law to the huſband of all th 
wife's chattels real, as a term for years in right of the 
wite; ſo of eſtates. by ftatute-merchant, ftatute-ſtaple, 
elegit, &c. and of theie he may alone dilpoſe, forfeit, or 
they may be extended for his debts, but if he make'no 
diſpoſition of them in his life-time, they ſurvive to the 
wife, and therefore he cannot deviſe them. 4 H. 6. 1. 6. 
Bro. 24. Co. Lit. 46, 351. | 
If a woman leffee for years takes huſband, and he after 
purchaſes a new leaſe to them both for their lives, of the 
ſame lands, this is a ſurrender in law of the firſt term, 
and ſhall bind the wife, becauſe it amounts to an aQual 
diſpoſition thereof, which the huſband had power to make, 


4.2 Rol. Abr. 495. 


If the huſband poſſeſſed of a term for 70 years in right 


| of his wife, makes a leaſe of thoſe lands for 20 years, to 


begin after his death, this is good, and ſhall bind the 
wife ; becauſe the term being but a chattle, he had power 
to diſpoſe of it wholly, and by conſequence may diſpoſe of 
any leſſer intereſt thereto as he thinks fit; and this being 
a preſent diſpoſition, which he cannot revoke, binds the 
intereſt of the lands immediately, though it: takes not 


| effe&t in poſſeſſion till after his death ; and therefore this 


differs from a deviſe of ſuch term, or any part thereof, 
by the huſband, by his will; for that not taking effect, nor 
binding the intereſt at all till after his death, comes too 
late to prevent the operation of law, which at the inſtant 
of death immediately caſts it upon the wife ſurviving, 
and fo defeats and deſtroys the operation of the deviſe ; 
but as to the reſidue of the term, whereof the huſband 
makes no diſpoſition in his life-time, the wife, if ſhe 
ſurvives, will be intitled to.it; becauſe as to that the law 
is left to take place, as it would have done for the whole, 
if he had not prevented it by ſuch his diſpoſition of part ; 
but if the huſband had granted away the whole term 
upon condition, and died, though the condition were af- 
terwards broken, and his executors entred for breach 
thereof, yet would the wife be for ever barred to claim 
any intereſt in the ſaid term, becauſe there was a total 
diſpoſition thereof by the huſband in his life-time, and 
the breach or non-performance of the condition was per-_ 

fefly contingent and uncertain; beſides that, the breach 
of the condition happened not till after ' his death, 'and 
ſo the diſpoſition continued perfe&t and uninterrupted 


' during his life; for if the condition had been broken 


during his life, and he himſelf had entred for breach 
thereof, it might be a great queſtion, if the wife fur- 
viving ſhould not have the term after his death, becauſe 
by his re-entry for the condition broken, be is reſtored to 
the whole' term-in /latu quo, and then being poſleſſed of 
it in right of his wife, as he was before, it ſeems but 
reaſonable the wife ſhould have it, if ſhe ſurvives the 


| huſband, as'ſhe would have bad if no ſuch diſpoſition had 
| been' made, fince' that” diſpoſition is now defeated and 


4 5 


gone ; 
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| Oy 
gone: Alſo ſuch term, whereof the huſband is poſſeſſed in| 
right of his wife, may be extended for the debts, or for- 
feited for the crimes of the huſband, for theſe are legal 
Ciſpoſitions thereof, which ſhall bind the wife ; but if the 
buſband ſhould grant a rent, common, &c, out of ſuch 
term, and die, this would not bind the wife ſurviving, 
becauſe the term or poſſeſſion itſelf being left to come 1n- 
tire to the wiſe, all intermediate charges or grants thereout 
by the huſband determine with his death ; for the title of 
the wife to ſuch term has relation to the time of their in- 
termarriage, and ſo is paramount all collateral charges or 
erants made thereout by the huſband after; but a grant 
by the huſband of the herbage or veſture of ſuch lands 
which he held in right of his wife for years, will be void 
after his death, becauſe they are part of the land itſelf, 
and not collateral to it. Poph. 5, 97, 145. Co. Lit. 46. 6. 
351. a. Cro, Car. 344.  Plowd. 418. Cro. Eliz. 33, 
279. Co, Lit. 300. a. Bro. tit. Charge, 111. 8 Co. 
97. 1 Rol. Abr. 851, 343 344+ Godb. 279. 3 Keb. 
. 299. 1 Vent. 259. Note; lc appears by all the above- 
cited books, that if the huſband makes a leaſe of part of 
the wife's term, rendring rent, and dies, that his executors 
ſhall have the rent, and not the wife, though ſhe hath 
the reverſion, becauſe not party or privy to the leaſe, and 
the rent is not incident to the reverſion, Ed 
If the huſband and wife be evicted of a term, which. he 
hath in right of his wife, and the huſband brings an eject- 
ment in his own name, and hath judgment to recover, 
' this makes an alteration in the term, and veſts it in the 
buſband ; becauſe, not making his wife a party to the re- 
covery, he takes the whole wrong to be done to himſelf, 
and conſequently if he recovers, it muſt be by virtue of 
that right whereof he was diſpoſſeſſed. Co. Lit. 46. 6. 
1 Rol. Abr., 345. tha, _ 
If a term for years be granted to a feme covert and 
| another, or if a feme'ſole and another are joint-tenants 


of a term for years, and the feme takes huſband, yet in | bis truſt, as if the legal intereſt was in her. See 1 Rel, 


bath caſes the jointenancy ſtill continues ; for the marriage 
makes no ſeverance or alteration of it, 'but gives the huſ- 
band the ſame power his wife had before, by an actual 
_ diſpoſition'of 'her moiety to break the: jointenancy, and 
bind his wife's intereſt therein; but without ſuch diſpo- 
ſition the jointenancy continues z and if the huſband dies, 
the whole ſhall go accordingly ; ſo if ſuch jointenants are 
ouſted of the term, the wife ſhall join with the huſband 
and the other jointenant in eje&ment, ayd the, wife ſhall 
have judgment to recover ,as well as the huſband; if his 
wife die, the whole term ſhall go to the ſurviving joint- 


tenant, and no part thereof to the huſband ; becauſe, tho* | A feme ſole, being poſieſſed of a term for years in'lani, 


the huſband, if he ſurvives, is by law: to have all chattles 
real and perſonal of his wife's, and this term was a chat- 
tle real, yet the title of the other jointenant, to have the 
whole by ſurvivorſhip, coming at the ſame inſtant, and 
|being the elder title, ſhall prevail againſt the huſband. 
Plowd. 418. Co. Lit. 185. 


A leaſe was 'made to the huſband and wife for years : [againſt bim, for tho' the leaſe did originally belong to thc 


they enter, and the leffor afterwards enfeoffs the huſband, 
who dies ſeiſed, the wife ſurvives'and' claims the term ; 


and betwixt her and'the heir of the huſband, the diſpute |not been''merged in it, yet by the iuitermartiage he had 2 
was, whether-the term were extinguiſhed ; and per 2otam | power 'to 'alien the term ; and therefore he having ſur- 


curiam, By acceptance of the feoffment the huſband hath 


 ſurrendred the term, and then it is extinguiſhed, and the | Hob. 3. 


wife barred of any title thereto ;' but they, held that it 
| would have been otherwiſe if the conveyance had'been'to 


-the huſband by bargain and ſale inrolled, or by fine ; for? 


theſe meddle not with the poſleſſion, but only carry ſnch 


"Intereſt as 'the reverfioner had -in him, and then the h if. |notthave'the Tent ;' and'that if after ſuch Teaſe'the huſband 
"band + might have the term in right of. his wife, - and the' 


inheritance'in his own 'right; but by the feoffment he 


- admits the leflor 'to-have a power to come upon the poſ- 
 feſfion''to make livery ; which, if the term ſhould ſtand 


in his way, he could not do; and therefore ſuch admit- 

' tance amounts to a ſurrender thereof. Cro. Elz. 912. 
A huſband poſſeſſed of a term for. years in right of his 
_ wife, with retpainder to himſelf in fee, by deed inrolled 
' bargains 'and ſells: the Jand for money,” and dies," and his 
' wife "eriters, [claiming the: reſidue.of the term; and the 
opinion of the book ſeems to be, that her claim was good ; 


121. 304. Plowd. 423. 


B A R 


for though a feoffment, in ſuch caſe, by the 
would have paſſed the term which he Rad in ound, 
wite by way of union and extinguiſhment, yet Wa 
gain and ſale nothing paſles but a uſe, and by Crentif ng 
grant of the uſe, the term' which he had 7 Jure u £ 
{hall not paſs; ſo that this being no diſpoſition of the 4 
gal intereſt of the term, but only of an uſe (which, - 
reſpect of his inheritance in remainder, he might i 
create) this was good as to the term during the life of " 
huſband only, and then the wife after his death hal ke 
the leaſe diſcharged of it; as if the huſband had Pant 
a rent, &c, out of the wife's term ; but if there hg be 
the words grant, aſſign, or any other word which woul 
have paſſed the legal intereſt of the term, this would h4, 
barred the wifez but the words bargain an1 fell, b Py 
Hen. 8, could have no operation to raiſe an uſe, has 
ſhall be executed in poſlciſion, but only out of the rever- 
ſion, whereof the huſband was ſeiſed, as the ſtatute ſpeaks; 
and therefore this being a term in pros, whereof the 
huſband was not ſeiſed, but only "olleſſca, the baroain 
and ſale paſſed only an uſe thereof at Common law, ang 
not by virtue of that ſtatute, and then not being eee 
in poſſeflion, the uſe at Common law, which was cl. 
lateral to the land, fell off with the death of the huſbina 
who created it, as other collateral charges of his would do, ; 
and by conſequence the wife's title to the reſidue of the 
term continues good; but if the huſband had been poſt. 
ſed of ſuch term in groſs in his own right, without any 
Inheritance in him, and had made a bargain and (az 
thereof, though this would not have been executed by the 
ſtatute in poſtcflion, for the reaſon before mentioned; yet 
it would have paſſed a uſe at Common law, which would 
| have made him truſtee in equity for the bargainee. 14, 


| 


If '*a'man marries a woman who has a term for years | 
ſettled on her in truſt, the huſband may as well diſpoſe of 


Abr. 343+. Lane. 54, 55. 1 Chan. Ca. 225. 1m 
7, 18. 2 ern. 270. Eo 

Leſſee for years covenanted with the leſſor, that if he, 
or his executors, aliened the term, it ſhould be lawful for 
him, &c, to enter; the leſſee made his wife executrix and 
died : the widow married a ſecond huſband, who aliencd, 
GT a0 uoged, that by the marriage the term veſted in th 
ſecond huſband, as a gift of the wife ; and if he hid no: 
aliened, it ſhould return to her, if ſhe had ſurvived, this 
beirig 'a chattle real; but perſonal chattles are abſolutely 
in the huſband. Dyer 3. 


I 


married, and then ſhe and her huſband mortgaged the 
term for 201. but before the day of payment, tne wite 
died ; and afterwards the huſband paid the money at the 
day, and entered, and having married a ſecond wite, he 
made her executrix, and died; and” G, D, took out id- 
| miniſttation-of the goods of the firſt wife ; but adjudged 


| firſt wife,” and the-huſband was poſlefled of it in herright, 
ſo!that .if 'he had purchaſed the'inheritance the leaſe had 


| vived-his wife, he ſhall enjoy it againſt her adminiſtrator, 


- 'Phe-hiuſband 'being poſſeſſed of a term of twinty-r 
years in right of his wife, made a leaſe for ten 'years, 
dring ''rent''to him, or to his executors or aſſigns, and 
died; adjudged, that the executors of the huſband ſhall 


'had-affigned thereverſion of the term, the aſſignee ſhoul 
| not have'the rent.; but in Lampit's caſe, there 18 4g 
| trary reſolinion, | (viz.) if the 'huſband -make a leale © 
part-of the term, which he had-in right of his wife, Ten” 
dring rent, and dieth, his executors ſhall have the _ 
tho' the wife ſhall have the reverſion of the term ; 97 
the rent was not incident to the reverſion, becauſe _=— or 
no party to the leaſe ; ſo likewiſe, if the holhes - 
made a grant of the whole term, upon condition | at 

antee ſhould pay a ſum of money to his executors, V+ 


and if after his death they had entered upon 3 been. 


Bi AK 


hi andition, this had been'a good diſpoſition of the whole 
(MIS 


terMy 
jnterenmw V 
1 Lanipit's caſe, 9. 


and the wife had been barred, becauſe the whole 
| was paſſed by ber huſband. 1 [nf?. 46. 10 Rep.] 


B A R 


the creditors, it ſhall have a continuance, and be 
Gfjets in 
her hands, MAfoor a4. ; a 


The husband polſefſed of a term, in right of his wife, 


—_— 


. | made a leaſe of part of+it, rendring rent, and afterwards 
The huſband poſſeſſed for a term of years in right of his E , g » and afterwards 


-, made a leaſe for years of the ſame lands, to commence 

ir bis death, and in a ſhort time afterwards he died, 
oor ie ſurvived; adjudged, that the lefſce of the | the leaſe, 
boſb 1d ſhall bave the lands during his leaſe; becauſe the 
ah, during bis life, might have diſpoſed or aliened 


made a will, and T. 8. executor, and died ; adjudged, 
that the executor of the husband {ſhall have the rent, tho' 
the wife hath the reverſion, becauſe ſhe was no party to 
2 Lev. 100. 


Bill for diſcovery of aſſets, and to have a ſatisfaQion 


for a debt due by bond, brought againſt the «wid 7 
the whole term which his wife had in thoſe lands; and if y , gOt ag Widow an 


\c might diſpoſe of the whole, by confequtnce he may 
tif iſe any 'part of it; but the remainder 'of the term, 
"ojecf no diſpoſition was made by him, ſhall return to | 7001, and alſo cool. due 


the wife. Poph. So 


Feme ſole being lefſee for years, the 'leſfor covenanted. 
with her tO repair the houſes during the term ; afterwards 
he married, and not long after ſhe'died; adjudged, that; 
'he husband ſhall have an attion of covenant againſt the 
(effor for not repairing, and this he 'may have as'well upon 
the covenant IN law, upon the words demiſe and grant, 
43 upon an expreſs covenant. 5 Rep. 17. in Spencer's 


Feme fole lefſee for years married, and afterwards her 
husband purchaſed tne fee ſimple of the lands, the term 1s 
extint, becauſe rhe husband had done an a to deſtroy 
it; but if ſhe had married with him who had the rever- 

"ion, in ſuch caſe the term ſhould not 'be extinguiſhed, 
yecauſe the husband had done no aC&t to deſtroy it. Godb, 


Paſeh. 17 Eliz. 


218. 


\ The Lady- Cromwell was poſſeſſed of ſeveral leaſes, and 
conveyed them over hq 6 and afterwards ſhe married 

e received the money which 
came of the truſt, ahd with part of it ſhe bought jerwels, 
and left the -other part in ready. money, and died ; her 
husband adminiſtred ; adjudged, that the money received 
upon the 7ru/?' was the money of the husband ; but that a 
leaſe conveyed by a'feme ſole in iru/t, for the uſe of her- 


Sir fobn St, Fohn; then 


The huſband was p1ſſeſſed of a term for eighteen years in 
lands, and of a reverſtonary term for forty years in the 
ſame lands, and he dying inteſtate, his wife adminiſtred 
and married a ſecond husband, who made a leaſe of thoſe 
lands for twenty-one years, rendring rent, and died, ha- 
ving firſt made a will and an executor; the queſtion was, 

- whether the wife, or this executor of her ſecond huſ- 
band, ſhould have the rent? It was inſiſted for the exe- 
 cutor, that he ſhould have it; becaaſe 'the' firſt term for 
eighteen years was 'veſted in him by 'the intermarriage, 
and he having made a leaſe of the lands for ſo long a 
time, and longer, nothing of that term remains in the 
wife ; but for the laſt three years, to make up the 21 years, 
that being d-rived out of the reverſion, the wife ſhall have 
the rent thereof, as'annexed to the reverſion. Cro, Eliz, 


executrix of the obligor, Defendant inſiſts by anſwer, that 
ſhe has not aflets to ſatisfy the debt, The caſe upon the 
proof was, that the defendant had lands to the value of 
7 to her upon bond, which remained 
in her brother's hands, Her huſband before marriage makes 
a marriage ſettkement, and in conſideration of a conſiderable 
fortune and portion with his intended wife, he does grant, 
&c, But the particulars wherein her portion did confiſt, 
ad not appear by the deed; and the queſtion was, if this 
bond to the defendant for 5001. part of her portion, ( being 
a choſe en a&tion, and not called in by the huſband) ſhould be 
aſſets in equity to ſatisfy a d.bt of the huſband, the wife 
having enjoyed the benefit of the ſettlement made to her 
out of the husband's eſtate, which would have been liable 
to the debt? It was argued for the plaintiff, that if this 
bond of 500/. had been mentioned in particular as part of 
the conſideration of the ſettlement, there would be no 
doubt but it would be aſſets of the husband; for in equity 
the husband is a purchaſer of it by making the ſettlement, 
and that there was no difference where the conſideration 
is general of the wife's portion, eſpecially in this caſe, 
,where the wife had nothing but lands befides this bond of 
5007. ſo that this bond muſt be taken as the confidera- 
tion of the ſettlement, there being no other, and the ra- 
ther in favour of a fair creditor, who o:herwiſe muſt loſe 
his debt, and if there had not been ſuch a ſettlement 
made, might have had fatisfaCtion out of thoſe very lands. 
Parker C.'faid, the caſe was ſo very clear, that the defen- 
dant's counſel need not to argue it. Creditors in this 
caſe cannot be in a better condition than the executor of 
the debtor; and can. it be imagined, that if another 
perſon had been made executor to. the huſband, and ſuch 
| executor had braught a bill againſt the wife to compel her 
to aſſign this bond, that the court would have decreed for 
the executor ? What the law gives the huſband by the in- 


ment, but the huſband's making a ſettlement docs not 
veſt in the huſband the choſes en ation of the wife, unle(s 
it be expreſsly ſo agreed between the parties, and that ap- 
pears to. be. part of the. conſideration of the ſettlement ; tor 
then the husband is a purchaſer, and well intitled to them 
|in a court of equity. An account was decreed to be ta- 
ken of the aſſets of the husband, but not of this bond of 


elf, who afterwards martieth, cannot be diſpoſed by the | 6 Geo. in Canc, Heaton v. Haſſell. 


Hhusband; and if the die, he ſhall 'not have it, but'the 


_ Executors'of the wife. March 44. 


A man and a femme ſole were joint-tenants for hife, the 
woman married J/, R. and then the'husband and wife 
made a leaſe for years of their moiety ; adjudged, that 
| this leaſe was voidable by the wife, if ſhe ſurvive her huſ- 
- band, but ſhall' ſtand againſt the other Joint-tenant after 


the death of the wife. Bridgm: 


hold furniture, &c. that were the property, and in the 
poſſeſſion of the wife at the time of the marriage, are ac- 
tually veſted in. the husband; ſo that theſe he may take 
and diſpoſe in his life-time, without, her conſent, or may 
by will deviſe. them, and ſhall without any ſuch diſpoſi- 
tion go to the executors or adminiſtrators of the husband, 
and not to the wife, though ſhe ſurvive.him., Dr. & 


An annuity was granted to a feme ſole, who afterwards | Stud. Dial. 1. c. 7. Co. Lit. 351. 


married; the rent was"-in \arrear, and*the annuity deter- 
mined by the 'death of the wife ;z but adjudged, that the 
husband ſhall have an ation of debt at the Common law 
 Jor the arrears ; becauſe 'an annuity is more than a thing 


 naQtion, for it may be granted over. Owen 3. 


\ A feme ſole made a leaſe for years, rendring rent, and 
Afterwards married, and after the marriage the wife re- 
ceived the rent ; the queſtion was, whether that receipt | as he is intitled as adm! 

thall bind the husband, or whether he may diſagree to it; | 3 Med. 186. | 
3; adjudged, that the payment to her is void in law, without 


8'Ving notice of the. marriage to the leſſee. © Bendl.'g3. 


© thed 


tion, &c. which are to. be demanded by. aftion, though 
they are likewiſe ſofar veſted in the husband, and he may 
reduce them into, poſſeſſion ; yet if he dies before any alte- 


they, without ſuch alteration, ſurvive to the husband upon 
the death of the wife, 'or he have any right in them, but 
iniſtrator to his wife, Co, Lit. 351. 


If a feme ſole 'obligee. marries, and the husband makes 
| a letter, of attorney to 7. $. to receive the money, who 


feme executrix was poſſeſſed of a leaſe for years, of | receives it accordingly, and the feme dies, the husband 
nds; her husban& purchated the reverſion in fee, after | ſhall have an ation bo 


account for the money ; for by the 


etermiination of the teaſe' for years ; adjudged, that | receipt this was become a thing in poſſeſſion, x. Ref. Abr, 
if the ſurvive, the term is extin&? as to her; but as to 342. | Moor 45, Gola. 160. 
| | | þ - | 


It 


But choſes ex ation, as debts due to the wife by obliga- 


termarriage, is a good conſideration for making a ſettle= | 


5001. to the wife. 4 Fin. 40. cites M.S. Rep. Mich. 


All the perſonal eſtate, as money, goods, chattels, houſ- 


ration made by him, they ſhall go to his wife, nor ſhall 
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to F.S. to receive the legacy, and he had received it ac- 


'the intereſt and power of the eſtate was veſted in him, 


for life, and ſeveral hops were growing out of the old roots | 


. that the hops ſhall go to the husband, and not to the tenant 
for life in remainder ; becauſe they are things which grow 


fore like emblements ſhall go to the husband ; or if no huſ- 
band, then to the executor or adminiſtrator of the te- 
_ nant for life, Cro. Car. 390. | 


was charged on certain lands, and the husband ſettled a 
_ yointure on her in marriage, and died before he received 
the portion; it was decreed for his executor, that this is 


_ executrix, and died; afterwards ſhe married a ſecond huſ- 
band, who made G, D. executor and died, againſt whom 


veſted in the ſecond husband by intermarriage ; becauſe 


of the wife? It was inſiſted for him, that the will was 
- good, and ſhall be. guided as circumſtances were when it 
was made; for ſhe was at*that time of ſound memory, 


S A::& 


If a legacy be deviſed to a feme, who takes husband, 
and the baron makes a letter of attorney to 'F. S, to re- 
ceive the legacy, and he receives it accordingly, this, by 
his receipt, is become the chattle of the husband, Gold}. 
I6o. 1 Rol. Abr. 342. 2 

So if the baron and feme had made a letter of attorney 


cordingly, by this receipt this ceaſes to be a thing in ac- 
tion, and is become a thing in poſſeſſion; and the hul- 
band, or his executor, after the death of the feme, may 
have an account upon this receipt againſt 7. S. oor 
452. 1 Rol, Abr. 342, 350. Goldſ. 159, 160. 

The cognilee of a ſtatute died inteſtate, and adminiſtra- 
tion was granted to the widow, who married a ſecond 
husband, who was indebted to the King; and then the 
ſaid ſecond husband and wite afligned this ſtatute to the 
King in ſatisfaction of the debt z adjudged, that this aſ- 
ſignment was good, notwithſtanding the aCt 7 Jac. which 
makes aſſignments of debts void, other than as did ori- 
ginally and bona fide grow due to the King's debtor ; now, 
tho? this did not originally grow due to the King's debtor, 
for he had the ſtatute in right of his wife, who was admi- 
niſtratrix to her firſt husband, yet by the intermarriage, 


and his releaſe of it had bound the wife; and if ſo, then 
by the ſame reaſon he might aſhon it. Hob. 253. 

The husband married a widow, who had a conſiderable 
perſonal eſtate, which widow had a grandchild; the wite 
died, and the queſtion was, whether the husband ſhould 
maintain the grandchild within the ſtatute; and adjudged, 
that he ſhould; becauſe the eſtate, which he had with the 
wife, tranjit cum onere. 2 Bulſt, 346. | 

Feme covert was tenant for life, remainder to another 


on the lands in queſtion, when the wife died; adjudged, 


by the manurance and induſtry of the owner, and there-_ 
The wife had a portion given her, the payment whereof 


not in the nature of a choſe en afon, but of a rent ; be- 
caule *tis charged on lands, and that*tis given to the huſ- 
band by the intermarriage, and by conſequence goeth to 
his executor, and not to his wife ſurviving. 1 Chan. 
Rep. 189. | 8 ET 
In an action of debt, brought by the huſband alone, 
upon a bond made to his wife dum ſola ; the defendant de- 
manded oyer of the condition, which was to pay her fo 
much, and then demurred to the declaration; but the 
plaintiff had judgment. 3 Lev. 503, _ | 
The husband deviſed, that after his debts and legacies 
were paid, the reſidue of his goods ſhould be to his wife, 
to diftridute for the good of his ſoul, and he made her 


the widow brought an aCtion of detinue for the goods of 
her firſt husband; and adjudged good, for they were not 


the wife had them as executrix, and not as a legatee to her 
firſt husband ; and ſo ſhe being poſleſſed of them in the. 
right of another, they were not given to the ſecond huſ- 
band by the intermarriage. Dyer 331. 

In a ſpecial verdict the caſe, was, A feme ſole being 
ſeiſed of lands, deviſed the ſame to T. S. and his heirs, 
whom ſhe afterwards married, and ſoon after made a parol 
revocation of this will, declaring that her husband ſhould 
not have the lands, and died ; after whoſe death the queſtion 
was, who ſhould have the lands, the huſband, or the heir 


and capable of making a will, and ſhe had determined her 
power to revoke it by marriage ; becauſe after marriage, 


ſhe is to be guided and direQed by her husband, and hath 


' obtained by them in right of the firſt husband ; but if the 


' accruing to the wife, and an abſolute power over any 


BAR 
no power, without his aſſent, to make or revoke 2 will: 
to which it was anſwered, and fo adjudged, that true wi 
ſhe cannot after coverture make a will; but if (, + 
ſhe made before coverture, ſhould by operation of ha 
continue to be her laſt will, then ſhe who made that ke 
cannot alter it in her life-time, for fo it muſt neceſſ; 1 
be, unleſs the law ſhall adjudge this will to be void; o 
EY it was adjudged to be a void will, I And, 

A widow, who was an executrix, married, and th. 
ſhe and her husband join in an a&tion, in which the is 

. 3 43 
executrix, and her husband declared, but he was oye. 
lawed, and this outlawry was pleaded in bar to the gc. 
tion 3 adjudged, that he did not forfeit the goods by the 
outlawry, becauſe he had them. in right of his wiſe, ., 
executrix. 3 Bul/t. 211. | . 

Debt brought by a man and his wife az adminiſtrattix 
to her firſt husband, upon a bond due to him, in which 
they had a verdict, and afterwards ſhe died before exe. 
cution; then the husband brought a /cz. fa. to have x:. 
cution, &c, but adjudged, that it did not lie by him, »+. 
cauſe it was a duty which was demanded by the wiſe ji; 
the right of another; and tho* they both recovered, ye: 
ſhe dying before execution, the duty remains to him who 
has the right of adminiſtration ro her firſt husband the in. 
teſtate ; and tho” the ſecond husband was a party to the 
judgment, yet he had no property in the debt, but he 
who brings a ci. fa. muſt have both a privity and pro- 
perty to the debt; 'tis true, if the judgment had been 
entered, and afterwards the wife had died, in ſuch caſe 
the husband might bring a /cz. fa. becaute the debt being 
recovered, the husband ſhall have it atter her death, Cri, 
Gr. 1500-0: 

The leſſor made a leaſe for years of lands to the leſſee, 
to the uſe of the ſiſter of the leflor, whom the |. ſlee akter- 
wards married, and died; after his death the widow mar- 
ried a ſecond husband, and then ſhe died, and this ſecond 
husband ſued the adminiArator of the wife in Chancery 
to have this term; but decreed, by the advice of all the 
judges, that he had no right to it, nor to the ule of it, 
Cro. El:iz. 466. | 

A bond was given to a ſingle woman, ſhe afterwards 
married, and ſoon after her marriage died; //, R, took 
out letters of adminiſtration to the goods and chattles of 
the woman, and brought an action of debt upon this bond 
againſt the obligor, who pleaded that by the marriage the 
debt became due. to the husband ; adjudged, -that it did 
not, for it was a thing in aCtion, and not recovered in her 
life-time. Style 105, | 

In Beaumont and Long's caſe, the husband and wit, 
who was adminiſtratrix to her husband, joined in an ac- 
tion of debt on a bond due to her firſt husband, and re- 
covered, and then the wife died before execution, and the 
| husband brought a ſc. fa. to have execution ; but ad- 
judged, that it did not lie, becauſe the judgment w3 


woman had recovered a judgment dum ſola, or if a debt 
had-been due to her dum ſola, and afterwards ſhe marries, 
and then husband and wife bring an action for that debt, 
and recover, and the wife dies before execution z in ſuch 
caſe the husband ſhall have execution by /c:. fa. becauſe 
the debt being originally due to the wife, the recovery M 
the aCtion brought by her husband and her is in her right, 
and by conſequence *tis become a proper debt to him, and 
therethrs he ſha)l have a ſc. fa. after her deceaſe ; but 
if ſhe happen to die before the debt paſſes in rem judi- 
tam, (1. e.) before *tis recovered, then the husband cannot 
ſue for it; but if *tis once recovered, then by the awarding 
execution he ſhal! have it by ſurvivorſhip, 1 Med. 179: 

Husband and wife are conſidered as one perſon n law, 
and to have but one will between them, which 1s ſeated 
in the husband, as the head and governor of the family; 
and therefore the law gives him the ſame right over any 
real eſtate accruing to the wife during coverture as : 
ſhe were ſeiſed of it before marriage; ſo of chattles rea 
zerſonal eſtate or intereſt accruing to the wiſe by gift 
Jeviſe. or her labour, Co, Lit, 351. 1 Salk 115 


Carth, 25l. © Tudehitats 


I | | 


BF AR 


| 
aſumpſit was brought by huſband and: wife: 
inſt the defendant, in which they declared; that he 
's indebted to them in ſuch a ſum-.of money for periwig- 
Feer's work done; by the wife, ad damnum ipſorum | and 
, Jemurrer, judgment was given againſt the plaintiffs, 
" 'his being a general indebitatus aſſump/it implied by 
a the law will not imply any promiſe made the wife, 
for he is a ſervant to the huſband, who is at all the 
charges in furniſhing hair, &c. and therefore the law 
implies; that the promiſe was made to him only, for 
reach of which he alone ought to have ſued.  Carth.' 
1c1, 1 Salk. 114+ S. C. 1 4 Mod. 156. S.C. | 
If a feme covert ſues a woman in the ſpiritual court for 
adultery with ber buſbang, and obtains a ſentence againſt 
her, and coſts, the huſband may releaſe theſe coſts, for the 
marriage continues, and whatever accrues to the wife 
ducing coverture, belongs to the huſband per Holt Ch. 
iſt. on a motion for a prohibition. 1 Salk. 115. 
" But if the huſband and wife. be divorced a menſa & 
1h;ro, and the wife has her alimony, and ſues for defama- 
tion or other injury, and there has coſts, and the huſ- 
hand releaſes them, this:ſhall-not bar the wife, for theſe 
coſts come in lieu. of what ſhe hath ſpent out of her ali- 
mony, which is a ſeparate maintenance, and not'in the. 
er of her huſband. 1 Rel, Rep. 426. 43 Bull. 264. 
I Rl. Abr, 343+ .2 Rol. Abr, 203 1 Salk, ITS. | 
A legacy. was given to a feme covert, who lived ſepa«- 
rate from her huſband, and the executor paid it to .the 
feme, and took her receipt for it ;'.yet on a bill brought 
by the huſband. againſt the executor, '' he was deerced' to 
pay it over again, with intereſt. x Yern, 261. / 


fadebitatus 


4. Where the huſband ſhall be charged with debts of the 


wife, contrad?ed before and after marriage 3 and of .a wife 
who 1s executrix-or admmftratrix. ooo OO 

The huſband is: liable to the wife's debts contraQed 
before marriage, whether he had any portion with her-or 
not ; and.this the law preſumes reaſonable, becauſe” by 
the marriage the huſband acquires an abſolute intereſt in 
the perſonal eſtate of the wife, :andbas the receipt of 'the 
rents and profits: of her real eftate during coverture; -alfo 
whatever accrues to her by her labour, or otherwiſe, du- 


vour of creditors, .and that no perſon's at: ſhould: ipreju- 
dice anothery. the law makes the. huſband liable toithoſe 
G&bts with which he. took her attached. F. N.-B. 265, 


But if a feme ſole indebted; marries: and dies, the buſ- 
band {hall not be:charged,: dor. they muſt: be recoverediin 
the life-time of the! wite. + 10'Hen;' 6.10; 12: ' 20 Hen. 
6.22. 1:Rol. Abro 30.04 16 lt ones at ayes! 

$0 though there be a judginent:in debt againſt a:feme 
ſole; and ſhe marries: and-dies,.the baron ſhall'not be 
charged therewith, for' he is not-liable to her debts before 
coverture, unleſs: recovered in-her life-time. 'x Rot. Abr. 
S$IGouod ys arts globe Tir Mes we od vhs ned) wal. gd 
| Ifbaron and feme are ſued on the: wife's bond; entered 
into by the teme before marriage, and judgment is had 
thereupon, ..and, the. wife dies:. before execution, - yet the 
Ro is liable; for: the judgment has altered- the-debt, 
Cem JQÞ>: 266517) EQ WELSH) SHU YOrmevand. of 
If there be judgment in deþt-upon a bond againſt a feme 
fole, and ſhe marries, and-after-upon two ſci::fle. againit 
the baron andffeme, and nibels retyrned, judgmentis there+ | 
upon had againſt the baron and: feme, and (o/it reſts fora 

Year and a day, and then the-Wwifeidies, /cire facias wilt lie | 
i2ainſt the. baron, to\ſhew cauſe; why execution ſhould | 
n0t go-againt him upon the-firſtjudgmene, for the'award 

execution 'was, abſolute :againft- the baron 'and»:feme, 
and ſo.it became his debt, whereas before, it was only the 
Udt for the wife, Carth. getid > 1 11iogen eat 4 

& is clear that. a1 huſband is obliged to maintain his 
Wite, and may. by law be compelled to find: herinerefla- 
"es, 28 meat, drink, -clothes, phyſick; £c./ ſuitable to 
he huſband's degree, eſtate .or:circumſtances jit ſeems 


Fit ag na 


- make a bonfent:to any partjoular 
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the buſband by any contra&t of hers, though for recefia* 
ries, without bis affent, precedent or ſubſequent zxthe law - 
therefore In theſe caſes, which ſeems: eſtabhſhed by, ufage-, 
and praQiee, is.to leave it to the jury+to'find whether.the, 
huſband conſented or not ;, and thou gh.no expreſs conſent 
or agreement of . his be proved, yet if it appear that ſhe 
cohabited with her huſband, and bought neceflaries for hex- 
ſelf, children, or family, the husband ſhall, be chargeable, 
and the'jury. may find, on their oaths, that they came to 
the husband's. uſe, he being by law, obliged- to provide for 
thoſe ; alſo if ſhe cohabits with her husband, and, is ever 
ſo lewd, he ſhall be liable to. her neceſſaries; for he took. 
her for better for worſe; ſo if he runs away from her, or 
turns her. away, or forces her by cruelty, or il} uſage, tg. 
£0 away from him ; but if heatlows her a ſeparate/main=. 
renance, or prohibits particular perſons from truſting her, 
he ſhall not be liable during the time that he pays ſuch ſe- 


| parate maintenance, nor for neceflaries taken up of thoſe 


perſons particularly prohibited ; for in theſe caſes:hq con». 
ſent, butrather the contrary appears ' but a general warg-. 

ing or notice in the Gazette, or other news- paper, not. to. 
truſt her, is not. a ſufficient prohibition. Alſo the jury 

are to determine as to the wife's neceſlity, the busband's. 
degree and circumſtances, and the value of 'the. things 
ſold and delivered, and give a verdiR, and aſſeſs damages , 


. | accordingly... 11: Hen. b. go. Fitz. Debt 41. Brownh, 47+ 


All, 61. '\ Lit, Rep. 307+ Hutt: 105. Jenks.) Repe, 4+ 


I Rok, Abr. 350, 351. 1 Sid. :109, 110, &ci: ;x Mod. 


128, 2:Hent,. 155. '1 Kebs 6g, $0, 87. 9 Kettte hs 
'I Lev. ay 'F -1 Salk. 1 16,118; Q 4A1ad. 47 1»'; 2\Show.. | 
28g, 84m. 348. 534 4 455032 & Yoon; to-fnor 
But the'lcarning on this head: will-be beſt explained. 
by inſerting;. the: celebrated/caſe of Scot and Hanhy, with. 
my Lord Chief Baron Hale's argument at length« +: 
A woman' departs from her. husband- withquy..hig con- 
ſent; and during her abſence, the husband prohibigs {eve=, 
ral perſons, and among the reſt F, $. to truſt, her, -and 
after ſhe makes a'requeſt to cohabit again with; ber huſ- 
band, and he. refuſes to receive her, and yet'F..6, ſells t9. 


her. blk:a0d- velvet. to. the. value-of 40/.: whichlis found, 
ſuitable to the degree of her hysband; the hiusband ſhall 
not be charged, -. brad tis Jo T6) WT: 


, 


oo ONTNEE AER. JO: 2981 13K #4 3] vibe 
. I will-ſay-ſooitthing of the nature of contrafts. ..... 
ring the coverture, belongs tathe huſband z ſo that in fa« |. ' I will apply it toute 
' dift,, 2s it is. found, JS 03 2) Nt VISGD 11WO 18H 30-41: > 
| I willdbhew in-what partieulars we. all agrees; and where 


20 Hen, 6. 22» b, | Moor 468. 1 Rol. Abr. 352:'3 Mod, | 
Ea. ; A PY 12 YE : dlewy c44{ , 


aft; in-conſderation of the yer-. 


FP 


we differ; and ſo ſtate the queſtion. '', 


1 will ſpeaketo;thequeſtiph.as itſhall be ſo-ſated: .,; .. 


[1. .A{contra& is the conſeatof-two or more, whereby. 


 to'briog/in!an obligation of one to:the other ;-and the parts. 
k requiſite to-ſuch 
| ſent ;\13dly, an obligation! 121 


a contract, Are. iſt, parties $:: 29ly, can=, 


iſt, It is requiſite that-+the parties be not. diſabled to 


| contract;:and as'to that;-itv)aw:ſome are diſabled to.con- 
 tra& guaed.hoccand tx paridyas!aninfanty nas icampes, &e. 


and ſome-haye:an abſolute difabilityz as: s feqme' covert, 
who can mo way in our law'contrac&. ! i; | VO FT: 2 FO? 
_ 2dly, "As tothe/canſent, that muſt be either expreſs 2r 
or ſubſequent ;; implied: as! raiſecby-law z as wherg a.man 
is made/ bailiff,, fteward. or /hquſe+keeper, 8 ganesalauthcs 
rity-3s:given þim; . when:goods' come! toa wan's uſe, he 
baving bad notice of the contra, it is an aſſent; the law 
will .iniply,ramd make; the ccontratk. oblige bim 3 and if 
either of: theſe bad been fond: in: this ſpeczal verdict; it 
had: been. welly for-them- there: bad been fa epough, for 
the: Jaw:to-bave made: corifirudtian-upon. | 'Fhere is,. pe- 
6des 4ll:this,, evidence »f-aiconfent in faf,; which-muſt 
induces jury; jf.chere be-na circumſtances againſt;it.., AS 


if I-fend' 3 ſervant al ways: with: ready money, and; be buys 
-upon:truſt,”bert is!no evidence; but if Tuſpally ſend him 


upon-truſt, and: where he takes -up goods I ſtand tp. bis bar- 
gain and pay:ifor them, this is evidence that 1, would have 
all the world truſt himizi/and this 1a juryirpay i'appy.'40 
ac; but then they 


muſt find the aſſent in fa, for that which is'the evidence 
IJ. 8 


{rttled that the wie is not t6:be her own'carver; and 
power of binding 


a {be hath nar an innate:or abſolute 
Vor. Ll. 


; to-them we capmot judge-upon. ooo 
- gdly,>As 6 prog erm rbe ch it is neceſſary that this be 
+ upon:the © party conſenting. 1 know that in ſome caſcs 
| 4 T the 
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which is altogether denied by us. 
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the obligation of a contraRt may be transferred by way of 


concomitancy z as to the huſband, it is carried with the : 


chattles and perſon of the wife; and it lies upon the heir 

| originally bound by a contraR, it is neceflary that there | 
be his conſent ; and the conſent of no other perſon will 

ſerve. | | 
2. To conſider what is in this verdi&t, and apply what 
had been faid to'it: I find in it no aſſent of the buſband's 
found, nor any authority he gave his wife, but only 
matter of evidence; I confeſs that when a wife, though 
not particularly appointed, contracts for neceffaries for 
herſelf, her family, her huſband or her children, this is 
great evidence to a jury to make them find the aflent of 
the huſband; for it cannot be reaſonably thought that any 
man would be fo barbarous as to deny his aflent to have 
the neceflities of his family ſupplied; and ſo it may be 
believed and found he did afſent ; but this is only in caſe 


- of cohabitation; for it may be well imagined, that when 


a wife leaves her huſband, that he may refuſe to ſupply 
her; and ſo in the verdict, this matter of evidence is an- 
ſwered by finding that ſhe departed from him; but then ' 
there is an anſwer on the other ſide, that ſhe afterwards, 
and before this contraR, deſired to cohabit with him. To 
this it is replied again with a flat bar to any evidence 
that can be given of an aſſent, viz. That the huſband. 
did expreſsly prohibit thoſe tradeſmen to truſt her ; the 
judges in their direions to a jury direct them to be 
guided by ſuch evidence of an afſent, when 'nothing ap- 
pears to: the contrary ;/ becauſe it would be very hard in 


| point of proof to ſhew expreſs evidence of afſent'to every 
- particularz but when there is: an expreſs prohibition or 
_ denial of aſſent, this takes off all circumſtances'of evi- 


dence on the other fide. Y 


2. I am to ſhew in what: points all-agree, ind 
where we differ.  * { varus bog: 
1ſt, We all agree that it is' not the contract of the 


' wife's to bind her for in our law, ſhe has no will, nor 


power to bind herſelf; the Civil law, as it'allows- her a 
property diſtin from the-huſband's, ſo it gives her-power 


to bind herſelf by contraR; -. :-:. 


2dly, It is agreed of all hands, the wife-ought to be 
maintained; the Civil law, though it allows'the wife a 
ſeparate property, yet [the huſband ought to maintain her 
out of her own dowry; it is more neceſſary for the Com-- 
mon law, that takes- away all property from her, ito make 
proviſion for her ſubſiſtence, elſe that which we pretend 
to be the moſt reaſonable and provident'law in' the world 
would be the moſt barbarous;;-but in this we: differ, It 
is ſaid by thoſe who argue'that the huſbandrſhould be 


| charged, that ſhe' may be-mairitained by a power the law 


gives her to charge her huſband by way of. contraRt ; 


_ z4ly, We all agree, that. when the wife:contracts for 
the neceſſaries of her husband,”children-or family, that 
this ſhall not charge him by. any inherent power-in the 
wife, but by a reaſonable and'iimplicit aſſent, which muſt 
be found by a Jury but: we differ in the. charging'/him ; 
when ſhe contracts for the ſupply of her own. neceſlities, 
we fay it is not by a power ſhe has, but there muſt be his 
conſent; either expreſs or implied. Secondly, We con- 
feſs, that in'caſe of cohabitation, there is great evidence 
of his aſſent; till the contrary appears; but it is not fo 
binding 'as' will 'amount-to- a; preſumption.” Thirdly, 
Therefore | we ſay /iti. muſt: be> found -by.! the + jury. 
Fourthly; Phat it is countermandable by prohibition; | 
where it is ſaid on the'other ſide; and muſt.-be maintain». 
ed, elſe they can make nothing of the caſe,, that'there is | 
in the'wife, upon the intermarriage, an original, inherent, | 
primogenial, and-uncountermandable power'to charge the | 
Hhusband for her neceflitzes,' which the husband: can'no' 
-ways repeal, though there-be no:cohabitation., orconſent, 
but an'expreſs prohibition; /ahd. ;this'is the: true Rate of 
\ the queſtion 'betwixt us; if there be ſuch a power in the 
"wife: or no, independent-apon; any conferit of the'huſ- 
2 band's; I ſhall conſider, 191 : Pit 1 note ady bat $ urns 8 
iſt, If there be ſuch a poo curing cohabitation ; 
2dly, "if for--neceſſaries; and' here I ſhall make. a ſecond 
queſtion, 'if 'there be'ſuch a finding of neceſſaries as p 


f 
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and executor when they have aſſets ; but for a'man to be | 
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ſes the wife can provide for herſelf ; but I ſay there muſt 


| leave to oblige the other by way of contraCt, becauſe the 


truſts /them with it, v7z., before the 43 El:z. for the poor; 


! 


up goods, and if ſhe can find no credit with the mercer, 
but has:the uſurer for her friend, then the law ſurely, that 
 provides'againſt her neceſſities, will give her'leive'to take 
, Up money 3 and if that fails, it: is reaſonable: that ſhe 
ſhould ſell goods ; for the two other ways failing, the law 
will not let her periſh;z-if .there were no goods, then it 
' were as reaſonable ſhe might receive rents, which would 
be againſt Sir Paul Tracy and Dutton's cafe, ' Cre. Jac, 
And. if there were none ſuch, ſhe might raiſe money upon 


 neceflities- in the firſt caſe; it muſt yield inall the reſt; 


| nature to-provide for:his ſon; and the ſon'is bound to pro- 
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requiſite in a verdi&; '3dly, if*the departyre was 
thing in the caſe; gthly,'admitting i this: www m_ 
ve countermandable guoad one man, 10; Lone ER 

1ft, I ſhall hold there is no' juch power ; : 
,my'reaſons-are, {72 52942 045; A yes _ ey 
iſt, By the law of (od, of nature, of reaf, 
the Common law, the will of the wiſe is jeg db 
will of the husband ; and therefore an indiQtment f rw 
ing a joint-receiver with her husband was helq ill; - 
if the law were with thoſe who argue on the other ſide. 
this would be inverted, and the will of the hbusband w 1 
be ſubject to the will of the wife. vhares 

2dly, Becauſe no- man can be originally þ 
contract, but by his own conſent; 17 Tm 24 

3dly, To prove the law'on their ſide lies 
which they have not, nor no ways can do, thes hw 
but one ſemblance of an authority they can alledoe whles 
is 11 #7. 6. which: is the opinion of Judge Martin Ne 
muſt be intended by way of evidence ; but they lay the 
prove it by reaſon and inconvenience. Fits 
I. anſwer, argumentum ab inconvenienti will not chanos 
or alter the law when it appears to beſo; but it is Fs 
to prove and interpret the law-when we are in d 
ther it. ba'® on nas ite nhiningt iohggnt 2 _ _ 
_. 2dly, I anſwer, the inconvenience of the other fide 
outweighs, and is far greater, for it "will bring into the 
law a' manifold uncertainty, 7 1 7 
1. What things are neceſſary, what kind of necefſt 
and when, and how often, this neceſſity may happen: 
as if the husband ſhould give the wife clothes, and the 
gives them away the next day, ſhe'is in as much neceſſity. 
on nar as rathay before, _ guiequid neceſſta cogit 
..2dly, There: would be great uncertainty, which wa 
ſhe ſhould ſupply her neceflities; as this wy; 1. of takin 


the-demiiſe of the land; -if «the law will give way to her 


for' the" caſe. may.'elſe be. ſo,' that the: proviſion of law 
would-be defeRive; but I hold, that in none of theſe'ca- 


be truſt ſomewhere" as'a father"is bound by the law of 
vide. for: the father, - but theilaw will not give the one 
law ſuppoſes that they will not be ſo unnatural}, and en- 


if. this truſt, muſt be ſomewhere, the husband knows beſt 
how to'manage affairs, 'andfo is fitter to be' entruſted by 
the law than any body elſe: I add, that although the 
law::will not preſume ſo much (ill, as that a husband 
ſhould not provide for his. wife's neceſſities ; yet there is 
a'ſevere. obligation on. him, not only to / ſupply; her in 
caſe- of exigencies and extreme neceflity, but according 
to conveniency; but the law has not made her her own 
judge, "but provided her: a judicature ſufficient to reform 
the cloſchandedneſs-of her husband; where ſhe is driven 
to-an extreme. neceſfity and want'of ſubſiſtence, the Jaw 
has appointed a judge to 'compel' the husband to ſupply 
her, I mean the Chancellor; for upon a ſupplicavit he 
may'be:bound-to the- peace, and bene & honefle tractare, 
whict-I hold not tobe underſtood only, that he muſt vic 
her gently, and forbear. beating' of her, but'that he muſt 
ſupply: her exigencies;-then for her conveniencies the 
law has appointed the biſhops courts ; and whereas It 13 
ſaid; that this is not-the 'Common law, I anſwer, that 
they-arejuriſdiftions appointed by the Common Jaw, and 
though:their coercion and-proceedings: are after another 
law, yet their derivation, as to their uſe here, was from 
the Common law ; and concerning the amplitude of their 


| power; which is ſaid not-to'be able to adininiſter _ 
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© ent for this diſeaſe; I ſay, as it is aided by 
m_ ry 0 the power of it Fats as ſeverely upon 
_—_ n difobey it, as the Common Jaw can uſe when 
per ll not pay their debts ; for they may excommuni- 
* pet upon 1hat follows impriſor.ment, and a diſabi- 
keyto ſue any aQtion.O0O TER 
he ſecond objection madeon the other ide 1s, by com- 
: the caſe of a feme covert with the caſe of an in- 
ant; but T anſwer, an infant is diſabled only guoad hoc, 
bl 


4 may oblige himſelf for neceſlaries ; but here the wife 
al 


14 bind her husband alſo; in the caſe of an infant 
would nobody intruſted by the law to provide for him 
__ fan in ſocage is only where there is land) im- 
intr . and therefore he muſt do it himſelf, whereas 
ra art he is intruſted for the wife; ſo the caſes are not 
_ It is obje&ted, that it comes to the uſe of the 

A} | anſwer, it would then bind the husband in 
oo honier which may fo come to his uſe ; which how 
Ee cifent; [ leave any man tojudge. 
in qthly, It is objeRed, that the husband is bound by the 


wrongs of his wite, and may be charged in trover and - 
O 


on upon her at; I ſay, that in caſe of a wrong 
binds herſelf, for ſhe mult be Joined in the aQtion, 


ind fo ſhe will be more careful not to ſubjeQ herſelf, | 


than when the husband is charged alone 3 but I hold, that 
* this caſe no _trover and converſion lies ; for the deli- 
ery of the party knowing the faCt, and intending a fale 
ind contract, tranſlates the property at the peril of him 
that delivers them. If a man knows one to be an infant, 


and ſells him goods, it is at his peril, for if they be not ne- | 
ceſſaries, be ſhall never charge the infant for the conver- 


fin ; and fo of a feme covert, if there be no conſent of 
the husband : for it has been held, that what the wife 
eats or wears comes to/the uſe of the husband, and will 
maintain a converſion ; and if the Jaw ſhould not be taken 
thus, we ſhould let in a flood of inconveniencies, which 
would make all thoſe diſabilities the law: has raiſed for the 


proteQion of infants and feme coverts, mere words and | 


of no effeR. 


what the ſtuffs were; for it has been adjudged, that the 
velvets were not neceſſary for an mfant; they ought to 
have found the circumſtances of the-neceſſity ; as where: 
manſlaughter is committed ſe 'defendendo, or in execution 
of an office ; they ſhould have ſet forth of what kind the 
neceſſity was, as there is a neceſlity of clothes, of meat, 
of medicine, and of .habitationz they have found, that 
theſe goods were neceſſary and convenient for his degree, 
they ſhould have ſaid alfo for his eftate ; for a high degree 
may have a low eſtate, and the wife cannot expect to be 
maintained according, to the height of her huſband's de- 
free; but I lay no hold on theſe defeRs in the verdict, | 

3dly, Upon her departure, all evidence of any obliga- 
tion of the huſband to maintain her, ceaſes ; it would elſe 
be very unreaſonable, for whilſt they are both in one 
houſe, the ſame proviſion will ſerye for both ; in caſe of 
2 bailiff, if he goes away, no contra&t of his will bind 
the maſter, though he had no expreſs” diſcharge ; and 
here we muſt preſume ſome unreatonable cauſe of her 
Eparture; for a wife in no caſe ought to do it, and ſhe 


Kghr have had alimony without any ſeparation. 


| &hly, Admitting all this, I hold that the prohibition 


ere takes away al) preſumption of wy confent of the 
buſband ro the contract, either expreſs or implied, and 
though the wife ſhould'be allowed ſuch a power to charge 


er huſband, as is affirmed on the other fide, yet it may 


de diſcharged as to one particular man, b ' the prohibition 
and *countermand of the huſband;'it would be a very 
bard caſe elſe, for ſhe may make him Jiable to the greatelt 
nemy he had''in the world, 12 Edw, 4. 18. The 

ing may grant to F. 8. to be exempt. of juries; but if 


gfants it to a whole county, hundred or townſhip, the | 
att is void z and by this prohibition of the huſband here | 


LIT”) 
yy 


no diſcharge of the whole power, but only it is taken 
thoſe particular perſons, 1f a- man Enters into an obli- 


B-:*A.:N 
gation not to uſe his trade, it is againſt law, and voidg 
but if it be not to ſet up his trade 1n ſuchva ſtreet or town, 
it is good, ings *IF 
Note ; he added, that as to the charging the huſband 
by way of evidence, which he had reſtrained-to cohabita- 
tion, he ſaid, the law is the ſame where the huſband de- 
parts from the wife;z as upon going beyond ſea, &c: 
1 $74. 109, 110, &c. and 1 Mod. t28. 1 Lev. 4s 5« 
1 Keb. bg, 80, &c. S. C. p FS 
Since this reſolution there have been ſeveral caſes iti 
which tradeſmen have recovered in aCtions brought againſt 
the huſhand for goods delivered to the wifez and in all 
theſe caſes the judges have Jaid down the diſtinQion of an 
implied promiſe, and direQted it as a ſufficierit foundation 
to charge the huſband, and in their direQions have ſhewn 
as much favour as poſſible to ſuch tradeſmen as intruſted 
her on the credit of her huſband, and were in no combi- 
nation with the wife to charge him. | 1 New Abr. 300, _ 
An ordinary working man married a woman of the 
like condition, anJ aſter cohabitation for ſome time, the 
huſband left her, and during his abſence, the wife worked; 
and this aCtion being brought for her diet, died; it was 
held, that the money ſhe earned ſhould go to keep her. 
1 Salk, 118. | ER ON as TE i 
If the wife, whilſt ſhe lives ſeparate from her huſband, 
and has a ſeparate maintenance, buys goods of tradeſmen, 
who know ofthe ſeparation and maintenance, they cannot 
ſue the executors of the huſband.in Chancery, for theſe 
goods ; neither will equity give the executors any relief, 
becauſe they have a very good defence at law. 1 Fern, 


t. OR T1. 
If a feme bound in debt takes baron, he ſhall be charged 
during the life of the feme, but not after her death, be- 
cauſe ceſſante cauſa ceſſabit effettits, * Br. Baron and Feme, 
Pl. 27. cites 49 E. 3. 23. GE ex” 
Citation was iſſued in the ſpiritual court again/!.a feme 


| ſole upon flander, and the 1ibe] proved for the plaintiff, upon 
| which the court awarded 101, to the party for his coſts, 
and for the defamation, and afier the feme took baron, and 

| het | made the baron her executor, and died ; after c:tation 
20ly, 1ſhall lay no ſtreſs upon the imperfect finding of , 

the verdiQ, leſt it might be ſaid that that was the reaſon | 
of the judgment, but only name ſome particulars, wherein | 
jt ſeems to be imperfet. 1, They ſhould have found 


was againſt the baron as executor of his feme, to. pay the 


and the other prayed conſultation ; and per the opinion 
of the court, becauſe the ſlander is ſpiritual, and the 

cannot award better recompence than money, and that 
the baron has proved. the teſtament of the feme, and ſo 
agreed that ſhe made him exetutor, and therefore con- 
ſultation ſhall be granted ; but ſeveral ſerjeants contra, and 


that the ſpiritual court cannot award a ſum of money, 


and that the Nander dies with the perſon, and all that 


to him that it is @ debt, and by the death of the feme, the 
* debt ſhall not run upon the baron ; but it ſeems, by the pro- 
bate of the teflament he has taken upon him to pay it in law. 
Br. Conſultation, pl. 5. _ TEE AE 
_ A. married a feme,' executrix, ſubjed? to a devaſtavit ; if 
' A. have not ſufficient to ſatisfy, himſelf ſhall be impriſon- 
ed for the debt. Cary's Rep. 34: Tan. & Jes bin 
In debt againſt .baron and feme, as adminiſtratrix to 
' her firſt huſband, judgment being againſt them, the ſhe- 
riff returned nulla bona, &c. of the inteſtate, whereupon 
another fi. fa. was brought againſt them, that if it be 
| found that they devaſlaverunt bona, & /; conflare poterit, 


ct 


the inte/late in their hands, but that the wife had goods to 
' the value of 1000. which ſhe had waſted during her widow- 


is. 
—_— 


fe devaſiguerunt according to the writ, the jury pray the 
direQtion of the court, It was argued, that this' was a 
devaſtavit in both ; and the court held, that the return of 
| what was found by the jury was good enough, and julg- 
| ment for the plaintiff, * Cre. Car. 603. pl. 


Pts 7: 
| It was admitted on all ſides, that if a feme /ole is indebted 


and marries, an ation will lie againſt huſband and wife, 
and he is liable to the payment 'of her debts, 3 Moe. 
-*4. marries B, an 'admini/tratrix;, B. had waſted great 
part of the*eſtate before the.marriage. After the marriage, 
| a ſuit is brought againſt them for a diſtribution, according 


to 
6 | 


ſum to the party ; upon which a prohibition was ſued, 


| which depends upon it likewiſe but Brake ſays, it ſeems 
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tunc fi. fa. and the ſheriff returned, that they had no goods of 


hood, and that the huſband had not waſled any of them, & 
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” 1t has been held, that where a man -married A woman 
"trader, who died, and at her death was indebted to ſeveral 


Him; for the huſband-runs a hazard in being liable to the | 
| debts, much deyong the wife's perſonal eſtate; and that, 
In recompence for ſuch hazard, he is-intitled to the whole 
of the perſonal eſtate, tho” ,exceeding the debts, and diſ- 


"of Suffolk, Fo 


B A R 
to the a& of parliament, and a decree is had for that pur- 
poſe, and then tþe wife dies; per Lords Commiſſioners, 
the huſband is not to be charged further than what came! 
to his or his wife's hands after marriage. 2 Yern. 118. | 
Feme dum ſola gives bond ; if the huſband dies, his 
executor is not chargeable with this debt. Arg. 10 Med. 
161. BEL b- 
A freeman of London having iſſue two daughters, deviſes, 
6000 1. apiece to them, and makes his wife executrix : by 


an eflimate it appeared, that his perſonal eſtate at his death 


was 18co0l. to booo !. of which the widow being inti- 
tled, A. her ſecond huſband, in conſideration thereof, fet- 
tled a jointure of bool. per ann. Afﬀterwards a loſs of 
gonad, befel the freeman's eſtate 3 and tho' the wife was 
dead, and it was urged that the ſecond huſband was a 
purchaſer of her fortune, yet it was decreed, that the 
daughters ſhould have a proportionable recompence out 
of the 6000/7. for where he takes notice in the articles, 
that the 6000/7. he was with his wife, who was executrix 
of her former huſband, was part of her firſt huſband's 
perſonal eſtate, upon an account open and unliquidated, he 
comes in as a purchaſer thereof, ſubjeQ and liable to an 
account; that is, as ſo much as upon the account might 
be coming to her; and beſides having taken collateral 
ſecurity, that her ſhare ſhould amount to the 6000/7. be 
ſhall be /table to a loſs befalling'the perſonal eflate afterwards, 
as far as the wife's proportion amounts to, (tho' ſhe is 
dead) together with her two daughters-in-law, who were 
each intitled to a third part by the cuſtom of London, Per 
Cowper C. Ch. Prec. 431. Rag? 
; here a man marries a widow executrix, &c. her 
evidence ſhall not be allow'd to charge her ſecond hu(- 
band with more than ſhe can prove to have actually come 
to her hands. Agreed per cur. Abr, Eq. Ca. 227. Hil. 
1719. | 

; Where the feme dies, the baron ſhall be diſcharged of 
Yhe debt of the Pls dum ſola fuit ; for ceſſante cauſa ceſſabit 
effefins. Br. Dette, pl. 48. cites 49 E. 3. 25. 


A. bequeathed 71. to the plaintiff, and mage his wife Exe- 


cutrix, and died ; be married the defendant, who had divers 
goods of the teflator's in his hands, and in conſideration the! 
plaintiff would forbear to ſue him, he promiſed to pay it. : 
The defendant pleaded, that his wife was dead before the 

y to be made ; and adjudged for the de-! 


* 


promiſe ſuppoſe 


or adminiſtrator for them, Cro. Fac. 257. Mich. 8 Fac. 
1. B. R. Smith v. Johns, mo TY IO 


perſons for wares which ſhe had bought of them, and 
which were by her.in /pecze at the time of her death, and 


came to her huſband, that tho' a bill be brought againſt 


him, he may either pay for thoſe goods, or let the perſon 
have them again ; yet he may inſiſt that he is neither exe- 


_ eutor nor adminiſtrator to his wife, and therefore not liable 
to her debts, and that all her goods belong to him by law. 
"Ruled upon demurrer. Abr, Eg. Ca. 60. Trin. 1700. 
Blackmore v, Ley. But quare. Rs” * 


Judgment was obtained agarn/ a feme ſale ; ſhe ras 


then the plaintiff ſues a ſcire facias againſt huſband :and 


wife, and has judgment quod haheat executionem againſt 


' them. Then the wife dies, and the plaintiff ſues a /cire 
 facias againſt the huſband, and has judgment guod habeat 


executionem againſt him; and reſolved to be well, upon a 


' writ of error out of Jreland. Cited by Holt Ch, J. as the 
- caſe of O Brian v. Ram. 2 Ld. Raym. Rep. 1050. 


A. married a feme ſole trader, and ſhe dies indebte Fl | 
It was inſiſted, that tho” the huſband in ſuch caſes be not 


liable at law to the debts, yet he ought to be ſo in equity ; 


but Lord C. Parker ſaid, that this was a queſtion with 


, 


Charged therefrom, and indeed is intitled to the ſame Upon | 


. the very marriage. YYms's Rep. as 46g. 2! 132., 


Trin. 1718. in caſe of the Earl of Thomond v. the Earl | 


q 


i 


| Trin. 11 Geo. 1. Forgon v. Foley, 


| Mi. was indebted to A. her mother in 2564 1. 
and then A. by will deviſed this 20001. te © NS bo, 
A. married, and ſurvived her huſband, and ifrerw_cd Tres 
ried I. R. who had 1with her ſeveral Jewels, and "fn 
charge of 1500. a year, About ten year; after "4 
marriage M. died, add then A. died, without Foo af 
put the bond in ſuit, Lord C. Parker held, that if i Vþ 
had been executor or adminiftrator of his wife, or exe ' 
tor of his own wrong, he had been liable at law as Sag 
he had aſſets; but he appears not to the court in Pr , 
theſe capacities; and that, for aught appears, 4 
poſely omitted recovering judgment againſt bin; ” 
the huſband, during the coverture, is anſwerahle " 's 
witc's debts, tho' he has nothing with her; and on te 
other hand, zf he has received a perſonal eftlate with bi 
wife, and happens not to be ſued during the coverture, |, ; 
not liable; and in the principal caſe, the jointure ens a 
by JF. R. might have determined the next mot aw 
marriage; and as to the demand from 7Y. R. of his ſaid 
wife's debt, his Lordſhip diſmiſſed the bill with cg; 
ILms's Rep. 461. pl. 132. Trin. 1718. 
A womanentered into a bond, and after married, havin 
brought her huſband a very conſiderable fortune, Ti 
huſband conſtantly paid the intereſt of the bond during the life 
of the wife, Now a bill is brought againſt the huſhand 
or the payment of the bond, and 1 Chan. Caſes 205, Was 
cited; and that having paid the intereſt, was a taking the 
debt upon himſelf, But the bill was diſmiſſed, tho' with. 
out coſts, Sele? Ca. in Chan. in Lord King's time, 19. 
Wife of A. receives 101. to the uſe of A. and this comes 
to the profit of A. in a neceſſary and convenient way, tho 
it was without 4.'s order or conſent after, yet A. is lia 
ble to this debt, and the count ſhall be of a receipt by 
the hands of the baron. Fenk. 4. pl. 5. gfe 
A feme covert bought tobacco, and the huſband was ſued 
for it, tho' he had made proclamation that no man ſhiuld 
truſt her, and no proof was that it came to the huſyand's uſe, 
or that the wife did uſe to buy and ſell for the husband; and 
it was ruled, that it ſhall be intended ſhe did fo as his 
ſervant; and the judge took this difference, where part- 
cular notice is given not to truſt the wife, there, if the 
party, to whom ſuch notice is given, do truſt her, it is at 


ay Thea: aczut | | his peril; but not fo upon this general natice by the proda- 
_ fendant; for the feme being dead, he is not chargeable ; 


and as to goods in his hands, he is liable to the executor 


mation aboveſaid ; and in this caſeit was proved ſhe hadfor- 
merly bought and ſold, but not lately. Clayt. 12 5,126. pl.223 
If the baron 75 beyond ſea in any voyage, and during hi 


| abſence the wife buys neceſſaries, this is a good evidence for 


a.jury to find that the baron afſump/it. Std. 127. 
_. But ſuch evidence, is-only preſumptive, and not concu- 
Jive evidence, and therefore the jury in ſuch caſe finding 
it ſpecially, the court cannot give judgment againſt the 
baron ; for their being neceflaries and the employment, 
with the reſidue of the ſpecial circumſtances, is not but 
matter of evidence, upon which, the jury ſhould proceed 
to aſcertain the fat, whether the baron promiſed or not. 
$14. 127. in caſe of Mandy v. Scott. _ 
\ And the baron might contradi& ſuch preſumptive ev- 
dence by other proofs ; as that he gave her ready money t0 
buy, &c. Sid. 127. in caſe of Janby v. Scott. 
mather executrix, She married again, and died. Thein- 
 fants brought a bill againſt their father-in-law, to haveat 
account of the perſonal eflate of the father ; but decreed, 
that not being called to account in the life-time ot M97 
mother, he was not.reſponſible now. Fin. Rep. 95+ ie 
25 Car, 2. Gratwick v. Freeman. _ oc $3; 7h 
If the wife pawns ber cloaths for money, and afterwards 
borrows money to redeem them, the huſband is not charge- 
able unleſs he were conſenting, or that the firſt ſum cam* 
to. his uſe, _ 2 Show, 283, __ > 54 
In caſe brought for wares ſold and delivered by the 
plaintiff, to . the wile of the defendant, non afſumpſit was 
pleaded, and upon evidence it appeared that the goods 


dle, and that they were all delivered within the camgy's 
of four months, and. that they ameunted to 94 |- and F 
part of them were delivered to a carrier for the wife,0 


the deſendavt, by the. order of Mrs, Rider, ap 4 


The father deviſed legacies to his children, and made the 


, were /ilver fringes and laces for a petticoat and fide-{ad- 


4 i 


F1;e wiſe tO Mr. Rider, and that the other part were | 
of th 


Fl \n a letter of the wife to the plaintiff; and 
Ge ture worn and uſed by the wife in the View 
at, ndant, and that the wife at that timie lived with 
Aye en in the ſame houſe; For the defendant it was 
the dc 7 that long time before the delivery of theſe gods, 
_ _ a difference between him and his wife, and that 
wh for the ſpace of 1w9 or three years had not lived toge- 
ml wP that the wife declared to the defendant that ſhe 
We charge bim with 500 /. in one term, and would 
ws him in gaol in the next, and all this before the goods 
Jen Jelivered ; and that for many years the wife had an 

Se for cloaths, viz. gol. per ann. and no evidence 
; oiven that ſhe had any occaſion to have theſe cloaths, 
y They could appear to be neceſlary. And the ſame 

mother ation was tried for velvet and tiſſues of 31. per 
yard, to the value of 80 1. And Treby Ch. Js directed that 
the jury found the plaintiff innocent of the deſign of the 
ob {1 ruin. the huſband, arid delivered the lates, Sc. as 
ws fit for the wife, and upon the credit of the huſband; 
© hat notice of the difference bettwween them, that the hul- 
band ſhall be obliged to pay the plaintiff, for ﬆ 1s part of 
his promiſe of marriage to feed and cloath her; and tho 
ſhe had an allowance, this was ſecret, and of which the 
plaintiff had not notice; but if the plaintiff had notice of 
the differences between the huſband and wife, and fold 
them only to Enable the. wife to ruin the huſband, then 
the defendant would not be chargeable, and though the 
huſband be chargeable heretofore, yet after ſuch a ſotemn 
rial, and their differences made fo publick, he held that 
the huſband ſhall not be chargeable; and likewiſe if the 
plaintiff was privy to their differences, but delivered the 
goods innocently, yet, if the goods were not ſuitable to the 
quality of the wife, the defendant ſhould not be charge- 
avic; and if part be only ſuitable, he ſhould be charged 
for that part only. Upon this direQtion the jury, being 
of gentlemen, one naly for the plaintiff for his 
whole damages. mn. Eo: | 

Debt againſt huſband for the lodging of his wife, and 
proof only made that he formerly cohabited with her, and 
buned ber as his wife, and weFo— exgarn to wh. him, 
but tha: he might diſcharge himſelf by giving elopement in 
evidence, for they that will truf a wife after ſhe has eloped, 
do it at their peril. 12 Mod. 373. | 

While ey cohabit, the hu brit ſhall anſwer a!l con- 
tracts of the wife for neceſſaries; for his aſſent ſhall be 
preſumed to all neceſſary contrafts upon the account of 

a, unleſs the contrary appear; per Holt Ch. J. 
at Guildhall, 1 Salk. 118. 

Ta wife takes up clothes, as filk, &c. and pawns them 
before. made into clothes, the huſband ſhall not pay for 
them, becauſe they never came to his uſe; otherwiſe if 
_ up and worn, and then pawned; per Holt Ch. J. at 
 Guilaball, 1 Salk, 118. | | 

If baron turns away his wife, he gives her credit 
wherever ſhe goes, and muſt pay for neceſſaries for her ; 
but if Le runs away from her huſband, he ſhall not be 
nsoy by any contract ſhe makes; per Holt Ch. J. 1 Salk. 
II9, ; | 
 Ifawoman be found guilty of a battery and fined, the 

huſband ſhall not be liable; per cur*. 11 Mod. 253. 

A feme, who had the foul diflemper given her by her 
buſband twice, left him, and borrowed 30l. of W.R. to 
pay doffors and apothecaries, and for neceſſaries ; it was ſaid 
by the Maſter of the Rolls, that admitting the wife can- 

RY borrow money, though for We he; ſo Fo ” 
_ bind the huſband, yet this money being applied to the uſe 

of the wife for her os and nwefarits, the  aintiff who lent 
this money muſt in equity ftand in the place of the per- 
ſons who found and. provided ſuch neceſlaries for her, 
and therefore, as ſuch perſons would be creditors of the 
huſbang, ſo I. R. ſhall ſtand in their place, and be a 
Creditor alfo; and his honour direCted the truſtees (to 

whom the huſband then deceaſed had deviſed lands for 
payment of all his debts) to pay 7. R. his money and 
oo his co/ts. Wms's Rep. 482s. Mich. 1918. Har- 

V. Lee, ; 

If a married woman comes into a ſhop to buy goods, and 


4x55 not being willing to truſt her, begauſe ſhe is 
oL, l, | | 


pl. 47- 


B AR 

under coverture, a third perſon coming by undertakes for 
the payment, The court thought it clear, that the owner | 
cannot come upon the huſband for the payment, Bar- 
nard. Rep. ini Br, R. Mich, 2. Ges, 2. in cafe of Garnum 
v. Bennet, | | 

In detinue it was admitted, that if a man gives a legacy, 
and makes his feme his executrix, and dies, and ſhe takes 
baron, and after ſhe delivers the legacy, this is well, 
notwithſtanding ſhe be covert baron. Br, Executors, 

Ih treſpaſs a feme execiitrix took baron, and after he 
bailed the goods of the te/lator to J. S. without her beron; and 
well, per Vaviſor and Brian ; tor ſhe may deliver legacies, 
and rccetve debts, and make, a releaſe or acquittance, and 
may give the goods without her baron; for ſhe alone may 
do all matters in fat, Contra of matters of record; for 


| ſhe cannot ſue nor be ſued without her baron, Br. Exe- 


cutors, pl. 178. 

Feme executrix took baron ; there in debt againſt them 
as executors, he may ſay that the feme has fully adminiſtred, 
and the other may ſay that the feme has aſſets, &c. without 
ſpeaking of the baron ; for it is ſaid there- that the feme 
may adminiſter without the baron. Puere, Br. Exe- 
cutors, pl. 150. | | 

In treſpaſs, per Newton, a feme covert may be execu- 
trix, and ſhe and her baron may ſue for a debt, and yet 
ſhe cannot make a deed without the baron; Br. Execu- 
tors, pl, 68. | | | 

If feme executrix takes baron, and afterwards ſhe re- 
leaſes debt of the teflator by deed in her own name, this is 
good, for ſhe repreſents the teſtator; per Littleton, but 
Cook contra without her'baron. Br, Coverture, pl. 52. 

In account, if a feme be executrix and takes baron, and 
after ſhe delivers money to J. S. and her baron dies, and 
ſhe brings writ of account, and does not name herſelf execu- 
trix, and well, becauſe it was a thing which was once in 
his poſſeſſion, Br. Executors, pl. 101. 

And Rede agreed that a feme executrix may pay debts 
of the teſtator ard the legacies, but not deliver money to ren- 
der account, But Keble ſaid that ſhe may do the one and 
the other. 1b:d. | 

Feme executrix cannot make acquittance as executrix 
without her baron; but contra by the Spiritual law. Br. 
Executors, pl. 101, | 

D. confeſſed a judgment to F. who made his wife, the 
plaintiff, executrix and died; ſhe admini/ired and married 
a ſecond huſband; and then, ſhe alone, without her huſ- 
band, acknowledged ſatisfattion, though no real ſatisfattion 
was made, The court held that this was not good. 
Sid. 31. | | 

A vie adminiſiratrix under 17 ſhall join with her huſ- 
band in an action; per Twiſden J, Med. 297. 

It was ſaid, that if a feme be made executrix who does 
not adminifter, and ſhe takes baron, the baron may admi- 
niſter for him and his feme, and prove the teſtament, &c., 
and there releaſe of the baron is good, Br, Executors, 


"A 7 | | 
F If ond executrix takes baron, and he releaſes all aftions, 
this ſhall be a barduring the coverture without queſtion ; 
by the juſtices. But Choke doubted if it ſhall be a bar 
after the death of the baron ; but per Pigot, once extinCt 
is for ever. Br. Releaſes, pl. 29. ; 

If a feme executrix takes baron, and the baron puts him- 
ſelf in arbitrement for debt of the teſtator, and award is 
made, and the baron dies, the feme ſhall be barred, per tot' 
cur*. Brack ſays, that from hence it ſeems to him, that 
the releaſe of the baron without the feme is a good bar 
againſt the feme ; quod conceditur, anno 39 H. 6. 15. and 
therefore there he excepted thoſe debts in his releaſe, and 
otherwiſe they had been extint, Br, Releaſes, pl. 79. 

A feme executrix takes baron, and they bring debt as 
executors, and have judgmenr, the defendant pleaded out- 
lawry of the huſband in bar; but per cur, Clearly the huſ- 
band forfeits nothing of the goods which the wife had as 
executrix ; and judgment for the plaintiff, 3 Bulft. 210. 

The poſſeſſion of the wife as executrix is alſo the poſ- 
ſeflion of her baron, and damages recovered in trover of 
them ſhall be to the eſtate of teſtator, and ſo may con- 
cern them both. Sty, 48. | 

£0 - | | 


A. made 


BAK 


A. made his will, by which he gave divers legacies, and 
then adds; ** The reſidue of all my goods I bequeath to 
Frances my wife, whom I make executrix to pay my debts.” 
Frances paid the debts and. legacies, . and had goods left, 
and marries B. who made 7. $. executor and died. 


7. $. took the goods, the widow brought detinue againſt 


F. $. and judgment for her, for notwithſtanding the de- 
viſe of the reſidue, £7. ſhe had it 'not as deviſee, but as 
exccutrix, by reaſon of the words of the deviſe (to pay my 
debts), which have no other meaning, but that ſhe ſhall 
enjoy them as executrix. And. 22. pl. 45. 

A flranzer lays claim to a term which the wife has as 
execcutrix to her baron, and her ſecond husband by wri- 
ting ſubmits to an award the title and intereſt of his wife. 


The arbitrator awards one moiety to the claimant, and 


awards the other moiety to the baron and feme. "The ſe- 
cond baron dies. The wife is bound. For if the baron 
had granted over the term, ſuch grant would bind the 
feme. And conſequently the ſubmiſſion in this caſe being 
for the title and intereſt of the term, is the ſame in eifect 
as if the baron had granted the term over ; but if the ar- 
bitrators award that the poſſeffor ſhall hold the term, this 
it ſe-ms does not birid the right of the other, for ſuch ar- 
bitrament does not extinghith the right as it does in the 
other caſe where it makes the pofſeſſion'to paſs. Dyer 


"183. a. þl. 57. | | 

A feme admini/lratrix to her former huſband, brought 
debt with her thn husband upon an obligation to the inteſtate, 
and had judgment for debt, damages and coſts, The feme 
died. The baron after a year and a day brought ſa. fa. 
to have execution; and all the court (except Hide Ch. }. 
who doubted thereof) conceived that the /c. fa. lay not 
for the huſband, becauſe, being a debt demanded by the 
wife as adminiltratrix, it was en auter droit; and though 
they recover, yet ſhe dying before execution, the duty 
remains to ſuch perſon as takes a new adminiitration as 
in right of the inteſtate; and though the baron is party 
to the juigment, yet he has no property in the debr, 
whereas he that ought to have a ci. fa, muſt have privity 
and property ta have the debt, otherwiſe it is a vain ſuit. 
Cro. Car. 208. pl. 2. 

Obligee madg his wife executrix. She married a ſecond 
hushand, *who' became bankrupt, and the commiſſioners al- 
Aizned this-gebt. But by Holt Ch. ]. they have no power 
to aſſign any thing but what is the bankrupr's eſtate, and 
if the wife dies before affignment by him, there muſt be 
an adminiſtration de bonis non, His power to diſpoſe of 
her eſtate does not make a title in him ; and though he 
' may diſpcſe of a term which he has in jure uxoris, yet if 
he becomes a bankrupt, the commiſſioners cannot aſſign 
over this eſtate ; and by Powel J. they have nothing to 
do with the- debts of the teſtator, but only with the debts 
of the bankrupt, AHolt's Rep. 104, 105. 

Where the wife has debts or duties due to her, ſhe can- 
not, by making another perſon executor, preclude her 
| husband from that benefit which to him ſhould appertain 
az aiminiſtrator of her goods. Went, Off Ex. 200. 

But where they belong to her as executrix, no benefit can 
redound to the huſband by having ſuch adminiſtration of 
his wite's goods; for thoſe ſhould go to the next a-kin 
of the wife's teſtator, who muſt take adminiſtration e 
boanis non of ſuch teſtator, if ſhe has no executor, and 
therefore her making executor as touching theſe brings no 
prejudice to her baron, and ſo is out of the reaſon of the 
cale of Ognell v. Underhill and Appleby. Went. Off. Ex. 
200- h : 

Where the wife is executrix and legatee, if ſhe claims as 
executrix, and dies, if the ſecond baron would have 
advantage of it, he muſt take letters of admini/tration de 
bonis non of the firſt huſband, and not of the wife; but if 
ſhe had claimed the land and the term in it as legatee, and 
had not been in poſſeſſion, adminiſtration taken of the rights 
and debts of the wife had been good as to that intent, 

tho? his wife was not aCtually polleſſed of it, but only 
hal a right unto it, and of ſuch things in adion the hul- 


band might be executor or adminiſtrator to his wife; and 


if the baron takes adminiſtration differently, and brings 
ation, he will be nonſuit, and if the wife before eleftion 
marries, the baron may make the eletion, Lev. 216, 
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l..298.' Mich. 32 & 43 Eliz. C. B. in 
4 Smith. 4 | ”M PI Cong 
The wife intitled by the Ratute of diflributing; 
fore ai/tribution, , inteſtate, and ſo does the hy 
ſoon after, Whether the intereſt veſted in th 
veſt in the baron without taking adminiftrat 
wife, or not? It was argued that it di 
ſhould go to the adminiſtrator of the h 
to the adminiſtrator of the wife. 
pl. 293- 
eme covert executrix dies inteſtate ; adminiſtrati 
may be granted to the next a-kin of the fir teſtator & 
bonts non. Jo. 176. pl. g. Hil. 3 Car. 1. B,R, in caſe of 
Tones v. Rowe. 


ies, be. 
\bang tog 
© Wife did 
lon to hj 
» and that i 
usbang, and not 
Sec 2 Vern. 302. 


5. What a&s done by the huſband or wife ali, jeinth 
with the wife, will bind the wife ; and of her agreement 5 


diſagreement to ſuch a#ts after the death of the hujhand, 


The husband, as head and governor of the family, has 
an abſolute power over the chattles real and erfonal 
which ke is poſleſled of in right of his wiſe, to diſpoſe of 
them as he thinks proper, and no a& or .CONCUrrence of 
hers is of any avail, either in confirming or controulin 
ſuch diſpoſition z but the real eſtate is under a different 


| regulation, and not under the power of the husband, log. 


ger than during the coverture;z and therefore any dilpoſi. 
tion of it made by him alone may be defeated, alfo :1 
charges Jaid on it by him fall off with his death, x Ry 
Abr. 346, 347. 2 In/t. 510. 10 Co. 42. 1 Sid, 11, 

At Common law, any alienation made by the husbard 
of the wife's land, whether by feoffment, fine or reco- 
very, was a diſcontinuance, and after his death ſhe was 
put to her 7 7n vita, to reinſtate herſelf ; but now þ 
the ſtatute 32 7. 8. cap. 28. it is provided, That ns fn 
levied by the huſband alone, of lands, being the frechill and 
inheritance of the wife, ſhall in any wiſe be or make a iſe 
continuance, or be otherwiſe prejudicial to her or ber hrs, 
but that the wife and her heirs ſhall and may lawfully enter 
into the ſaid lands, according to their rights and titles therein, 
2 In}!. 681. 

If a feme covert levies a fine of her own inheritance 
without her husband, this ſhall bind her and her heirs, 
becaule they are eitopped to claim any thing in the land, 
and cannot be admitted to ſay ſhe was covert againſt the 
record; but the husband may enter and defeat it, either 
during the coverture, to reſtore him to the freehold he 
held jure uxorts, or after her death, to reſtore himſelf to 
his tenancy by the courteſy, becauſe no aCt of a feme co- 
vert can transfer that intereſt which the intermarriage has 
veſted in the husband ; and if the husband avoids it du- 
ring the coverture, the wife or her heirs ſhall never aſtec 
be bound by it. Bro. Tit. Fines, 33. 16 Co. 43. Hi. 
225. 7.Co. 8. Co. Lit. 46. | 

If a husband and wife join in a fine to convey her own 
inheritance, it ought to be received, if upon her exam!- 
nation it appears to be voluntary and free from confiraint, 
and it ſhe be of full age, the fine ſhall bind her as if ſhe 
had been ſole. 1 Rol. Abr. 347. 2 Rel. Abr. 20. 2h. 

I 5 | 
, Where the feme is examined by writ, ſhe ſhall be 
bound, elſe not.. 10 Co. 43. ne! 

Baron and feme levy a fine; this will bar the feme. 
1 Rol. Abr. 347. TRE Lb; 

If baron and feme ſuffer a common recovery, this binds 
the feme ; for ſhe is examined in this. 10 C9. 4% _ 

Baron and feme acknowledge a deed to be nrolled; 
this does not bind the feme, becauſe ſhe 1s not examined 
by writ. 10 Co. 43. | ; 

If the baron and feme are bound in an obligation of 100 /+ 
for a releaſe made to them of the land de jure ux9rts, an 
the baron dies, this obligation ſhall bind the feme, be- 
cauſe it was made for her releaſe, wh:ch 15 a benefit ts her ; 
per Belknap, Duere ; for it was not adjudged. Br, ba: 
ron & Feme, pl. 77. ' 1 

It a man leaſes to baron and feme for years I cs 
rent, and dies, the feme fhall be bound-by 1t ; (mm 
of other. collateral coycnants. Br. Baron and Fent, Þ 


70. Leaſe 
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| 


f aſe made by barn and feme (hall be aid the leaſe of | 


"5th, till the feme dilagrees, which ſhe cannot do 
gol" of the baron; and waſte lies by both: Br. 


fgreement, pl.6._ 


A man was infeaffed to the uſe of a Feme ſole, wha! 


takes an huſband. They both for money ſell the land to 
B. who pays it to the wife, and /be and her huſband do 
* the ferſfee to make the eftate to B. Afterwards her huſ- 
Land dies. Now, by the Chancellor and all the juſtices, 
ſhe ſhall have aid againſt the firſt feoffee by ſubpoena, to 
ſatisfy her for theland; and if the ſecond feoffee were co- 
nuſant, a ſuÞpoena ſhall be againſt him for the land; for 
1ll that the wife did during her coverture (as they ſaid) 
all be taken to be done for fear of the huſband. Cary's 
Rep. 19, 19- "IEP : | | | "7 
Huſband and wiſe, ſeiſed of lands to them and the heirs 
if the huſband. He covenanted, in conſideration of 201. 
hat be and his wife would ſuffer a recovery thereof by writ 
of right, according to the cuſtom of London, which is as 
binding as a fine at Common law, and that it ſhould be 
to the aſe of the recoverors, until they (the baron and feme) 
had made a good and ſufficient leaſe for 40 years, &c. and 
after to the uſe of the huſband and wife, and to the heirs of 
the feme. The leaſe was made accordingly, and afterwards 
the-husband died. All the judges were of opinion, that the 
wife ſha'l not avoid this leaſe, becauſe her former eſtate 
was gone and extinguiſhed by the recovery; and judg- 
ment accorcingly z and the reporter ſays, that all the 
juſtices of B, R. were of the ſame opinion. Dyer 290. a. 
|. b1, | 
; Fine by E. to the uſe of himſelf for life, remainder to 
his wife that ſhould be at the time of his death, for life ; te- 


mainder to the ſon of Z, in tail, ZE. took to wife A, | 


4 fine levied by E. and A. his wife, who afterwards ſur- 
vived him, and other uſes declared, is no bay to her, be- 
ciuſzjt was uncertain who would be the perſon; but had 
the perſon been certain, there perhaps, notwithſtanding it 


was but a poſſibility, it might have been a bar; per. 


Walmſley J. Cro. E. 820. pl. 31. | 

The examination of a feme covert is not always ne- 
ccſ}ary in levyitig of fines, becauſe that being provided 
that ſhe may not at the inſtance of her huſband make 
any unwary diſpoſition of her property, it follows, that 
when the huſband and wife do take an eſtate by the fine, 
and part with nothing, the feme need not be examined ; 
but where. ſhe is to convey or paſs any eſtate or intereſt, 
either by herſelf or jointly with her huſband, there ſhe 


ought to be examined; therefore if A. levies a fine came 


co to baron and feme, and they render to the conuzor, 
the feme ſhall be examined; fo it is where ſhe takes an 
eſtate by the fine, rendring rent. 2 /n/?. 515. 2 Rol. Abr. 17. 

If huſband and wife levy a fine, and the wife is within 
age, they may join in a writ of error to reverſe it during 
the minority. of the wife, not by any privilege of cover- 
ture, but becauſe, during her ftate of infancy, no a& of 
hers can be ſo obligatory as not to be cancelled, if ſhe 
_ it prejudicial to her. F, N. B. 21, 1 Leon. 15. 
3 ev. 3 c Sole | 
 Ifa man makes a jointure on his wife, either before 
or aiter marriage, and they both join in a fine, ſhe is 
bound thereby ; and if the jointure was made before mar- 
tage, ſhe is barred to claim dower in any other lands of 
the huſband's ; bur if the jointure was made during co- 
verture, ſhe may claim dower in the other lands, Co. 
Lit. 36. *. Dyer 358. 

If baron and feme by fine ſur conceſſit grant land to' 
F.S. for 99 years, and warrant the ſaid land-to F. 8. 
during the ſaid term, and the baron dies, and 7. S. is 
evicted by one that hath a prior title, he may thereupon 
ring covenant againſt the feme, notwithſtanding ſhe was 
covert at the time when the fine was levied. 2 Saund, 
th 1 6:4. 466, 8. C. 1 Mid. -290. 2 Keb. 684, 
03. | 

A recovery, as well as a fine by a feme covert, is 
800d to bar her, becauſe the precpe in the recovery 
anſwers the writ of covenant in the fine, to bring her 
'nto court, where the examination of the judges deſtroys 
the hateas ws the law, that this is done by the co- 


{ 


4 


| 


} 


becauſe though by ſuch entry ſhe gains an eſtate, yet ſhe 
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ercion of the huſband; for then it is to be preſtirtied 


they would have refuſed hers 10 Cs. 43. 2 Rol. Abr.. 
395+ | 

But if a wiſe alone, or with her huſband, barga'n and 
ſell her lands by deed indented and inrolled, yet it ſhall 
not bind her, for a wife cannot be examined by any court 
without writ, and there is no writ allowed in this caſe; 
2 Inf!. 613. Hob. 225. 

It a feme covert joins her huſband in levying a fine ts 
raife a ſum of money by way of mortgage, this ſhall bind 
her. See 2 Vern. 436, 689. 1 Vern. 41, 213. 

If a huſband diſſciſe another to the uſe of his wife, this 
does not make her a diſlciforeſs, ſhe having no will of 
her own; nor will any agreement of hers to the difſ-ifin 
during the coverture, make her guilty of the diſſerſin, for 


the ſame reaſon ; but the agreement after her huſband's 


ceath will make her a diſſiforeſs, becauſe then ſhe is ca- 
pable of giving her conſent, and that makes her tenant 
of the freehold, and fo ſubje& to the remedy of the diflei- 
ſee, 1 Rel. Abr, 660. Bro. Diſſciſn 67, 

So if a man diſleiſes another to the uſ- of a ſeme covert, 
her agreement to it ſignifies nothing, though the huſband's 
agreement to it ſettles the eſtate in the wite, yet it makes 


her no fſharer in the guilt. of the diſfciſin, 1 Rol. Abr. 
660. BÞr. Diſjerfin 67. | 


A. having three daughters, B. C. and D. intails his _ 


land upon them; afterwards C. married, and being a 
teme covert," agreed with conſent of her husband to take 
1000 /. in conſideration of extinguiſhment of her right as co- 
heir, The judges by their certificate held it to be no bar 
to her. Toth. 162, | | 

A ſingle woman did agree to have a moiety of land, and 
after marriage, ſubſcribed her name with her husband to a 
latter agreement, though feme covert. Toth. 160. 

M1. a feme, before her marriage with A. conveyed land 
to truſtees with A.'s privity, in trufl, to pay the rents and 


profits to her ſole and ſeparate uſe for her life ; and after to 


ſuch uſes as ſhe, whether ſole or covert, ſhould by her laſt 


| will limit and appoint ; and for want of ſuch appointment, 
then to her own right heirs for ever. After the marriage, 


A. mortgaged the land to the plaintiff for 500 years, to 


ſecure 10001. 4. and M7. joined in a fine, and both de- 


clared the uſes to be to the plaintiff for ſecuring this prin- 
cipal and intereſt, the remainder to the right heirs of 4; 
M. infifted that ſhe was compelled by dureſs to join in the 
fine, and that the mortgage was fictitious only, and in 


truſt for A. in order to defraud her; and it was argued 


that this was a naked power without any intereſt, and fo 
could not be barred by the fine; but Lord Chancellor # 


contra; and decreed the truſtees to convey to the plaintiff, 


but without prejudice to any future bil} that may be 


| brought for diſcovery of the fraud or force. Caſes in Eg. 
in Ld. Talbat's time, 41. Mich. 11734. Penne v. Peacock. 


A feme covert by dureſs joins in a leaſe with her huſ- 
band, ſhe ſhall be bound by it; per Manwved . = 
Baron and feme ſeifed in the right of the feme, mort- 
gaged by deed for 3ool. and covenanted to levy a fine for 
further aſſurance, and if the baron and feme, or either of 
them, or their heirs, executors, &c. did pay, &c. then the 


| ſaid fine to enure to the baron and feme, and the ſurvivor, 


and after to the right heirs of the baron. A fine was le- 


vied, and the monies not paid at the time, but borrowed 


more money, and by deed confirmed the mortgage for 
the further ſum: the baron died ; his heir an infant ; 
decreed the feme to pay one third, and the infant heir 
two thirds. Chan. Rep, 218. * ; 

A." promiſes to leave his wife 400!. if ſhe will join in 
ſale.of her Jands, and let him have the money to trade 
with. She joins, and fix months after: he gives bond to 
a ſtranger to pay his wife 300/. after his death; per Hale 


Ch. J. This bond is not fraudulent againft creditors. 


2 Lev. 148. 


But if a feme covert 2Qually enters and commits a dif= 


 ſeifin, either ſole or together with her husband, then ſhe 


is a difleiſoreſs, becauſe ſhe thereby gains a wrongful poſ- 
ſeſſion, but ſuch aQual entry cannot be to the ute of her 
husband or a ſtranger, ſo as to make them diſſeiſors, 


has 
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has no power of transferring it to another, Co. Lit. 357. 
1 Rol. Abr, 660. Bro. Diſſeiſin, 15, 67. See 8 Hen. 6. 
14 cont. | 

"It the huſband ſciſed of lands in right of his wife, 
makes aleaſe thereof for years by indenture or deed parol, 
reſerving rent; all the books agree this to be a good leaſe 
for the whole term, unleſs the wife by ſome act after the 
huſband's death, ſhews her diſſent thereto, for if ſhe ac- 
cepts rent which becomes due after his death, the leaſe 1s 
thereby become abſolute and unavoidable ; the reaſon 
whereof is, that the wife after her intermarriage being 
by law diſabled to contraCt for, or make any diſpoſition 
of her own poſſeſſions, as having ſubjeed herſelf and her 
whole will to the will and power of her huſband; the 
law. therefore transfers the power of dealing and contract- 
ing for her poſſeſſions to the huſband, becauſe no other 
can then intermeddle therewith, and without ſuch power 
in the huſband, they would be obliged to keep them in 
their own manurance or occupation, which might be 
greatly to the prejudice of both; but to prevent the hul- 
band's abuſing ſuch power, and leſt he ſhould make leaſes 
to the prejudice of his wife's inheritance, the law has left 
her at liberty after his death, either to affirm and make 
good ſuch leaſe, or defeat and avoid it, as ſhe finds it ſub- 
ſervient to her own intereſt ; and this ſhe may do, tho' 
ſhe joined in ſuch leaſe, unleſs made purſuant to ſtatute 
32 Hen. 8. cap. 28. Bro. Acceptance 10. Bro, Leaſes 
24. Cro, Fac. 332. 2 And. 42. Co. Lit. 45. Plow. 
137. Cro. Jac. 563. Yelv, 1. Cro. Eliz. 769. | 
Huſband and wife make a leaſe for years, by indenture, 
of the wite's lands, reſerving rent ; the leſſee enters, the 
| huſband, before any day of payment, dies; the wife takes 
a- ſecond huſband, and he at the day accepts the rents, 
and dies; and it was held, that the wife could not now 
avoid the leaſe, for by her ſecond marriage ſhe transferred 
her power of avoiding it to her huſband, and his accep- 
tance of the rent binds her, as her own a& before ſuch 
marriage would have done, for he by the marriage ſuc- 
ceeded into the power and place of the wife, and what 
ſhe might have done either as to affirming or avoiding 
ſuch leaſe before marriage, the ſame may the huſband do 
after the marriage, Dyer 159. 1 Rol. Abr.475. 1 Rol, 
Rep. 132. | 

The husband being ſeiſed of copyhold lands in right of 

his wife in fee, makes thereof a leaſe for years not war- 
ranted by the cuſtom, which is a forfeiture of her eſtate, 
yet this ſhall not bind the wife or her heirs after the huſ- 
band's death, but that they may enter and avoid the leaſe, 
and thereby purge the forfeiture ; and the diverſity ſeems 
between this at, which is at an end when the leaſe is 
expired or defeated by the entry of the lord, or the wife 


after the husband's death, and ſuch acts as are a conti-. 


nuing detriment to the inheritance, as wilful waſte by the 
husband, which tends to the deftruction of the manor ; 
ſo of non-payment of rent, denial of ſuit or ſervice; for 
ſuch forfeitures as theſe bind the inheritance of the wife 
| after the husband's death; but in the other caſe the huſ- 

| band cannot forfeit by this leaſe more than he can grant, 
which is but for his own life. 2 Rel. Rep. 344, 301, 
372. Cro, Car, 7, Cro. Eliz. 149. 4 Co. 27. 

A woman guardian in ſocage marries, and joins with 
her husband by indenture in making a leaſe for years of 
the ward's lands, yet after her husband's death ſhe may 
avoid the ſame; & though the husband has abſolute 
power of all chattles, either real or perſonal, whereof he 
is polleſſed in right of his wife, and the wardſhip of 
the body, and the land in this caſe 18 but a chattle, yet 
the wife being poſleſſed of it in right of the infant, and 
accountable to him for the profits when he comes of age, 
the husband's diſpoſition ſhall not bind her after his death, 
but that ſhe may evade it in right of the infant, whoſe 
guardian ſhe ftill continues to be ; and her own joining 
in the leaſe was not material, becauſe ſhe was then under 


coverture, Plowd. 293, Co. Lit. 351. 1 Rol, Abr, 


3 | 
A feme covert is capable of purchaſing, for ſuch an 
| at does not make the property of the husband liable to 


any diſadvantage, and the husband is ſuppoſed to aſlent 


'the proviſo is, that on payment of them, or either of 


and firſt wife brings a bill to have the mortgage aſſigned 
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to this, as being to his advantage, but th 
diſagree ; and by ſhall avoid the purchaſc now 
ther agrees nor diſagrees, the purchaſe is Food, for 1: 
conduct ſhall be eſteemed a tacit conſent fince ns 
turn to his advantage; but in this caſe, thoah he as 
band ſhould agree to the purchaſe, yet after hj, Fwy g 
may waive it, for, having no will of her own at the oY 
of the purchaſe, ſhe is not indiſpenſably bound hp 
contract ; therefore if ſhe does not, when und be 
management and will, by ſome aCt expreſs he 
to ſuch purchaſe, her heirs ſhall have the 
pareing from it. Co. Lit. 3. a. 

ointreſs paying off a mortgage was decree 7 
till ſhe or her Jen. 240k be fatisfied, and hens. _ 5's 
lowed her, Chan. Caſes 271. "oY 

A, and his wife ſeiſ2d of lands in the right of the wif 
by hne and deed, mortgage them for 3401 which was mh, 
paid at the day, but 200/. part was paid afterwards , 1 
then A. borrowed other money of the ſame mortgagee 'T 
payment of the 2007. was indorſed on the mortgage Dy 
The wife, in the preſence of 4. made account of what 
was due on the firſt and ſecond loan ; for both, by x tag 
ment, were to be on ſecurity of the mortgage, Then 
died, but zo fine was levied on the ſecond loan, and therefgre 
objected, that neither the wife's nor A,”s conſen: ſhould 
bind the heir; but Finch C. contra ; for the mortgayzee has 
good title in law, and as much equity to the mune ag 
the heir has to the land, 2 Chan. Ca. g8. ET, 

Where the wife joined in a fine ſur conceſſit of her juin. 
ture, being houſes burnt down in the fire of London, in 
order to a mortgage or ſecurity to raiſe 15901. to rebuild 
them, it is not an abſolute departure with her intereſt 
but there is a reſulting truſt for her, when tne ſecurity or 
mortgage is paid, to have her eſtate again, as if it had 
been a mortgage on condition, and the money paid at the 
day. 2 Chan. Ca, 98. | ; 

The husband gave a voluntary bond after marriage to 
make a jointure of ſuch value on his wite ; the husband 
accordingly makes a jointure ; the wife gives up the bond; 
the jointure is evi&ed; the jointure ſhall be made good 
out of the husband's perſonal eſtate, chere being no cre- 
ditors in the caſe; and the delivery up of the bond by a 
feme covert could no ways bind her intereſt, Pern, 427, 
pl. 402. ee 

A feme covert agrees to ſell her inheritance, ſo as ſhe 
might have 200. of the money ſecured to her; the land 
is ſold, and the money put out in a truſtee's name accord- 
ingly ; this money ſhall not be liable to the huſband's 
aebts, nor ſhall any promiſe by the wife to that purpoſe, 
ſubſequent to the fit original agreement, be obliging in 
that behalf. 2 Yern. 64, 65. pl. 58. Trin. 1688, | 

F eme joins with baron in a mortgage of her own in- 
heritance, to raiſe money to buy a place for the baron; 
baron covenants in the mortgage to pay the money 
(4500/.) and on payment thereof by provilo the term 
is to ceaſe, The mortgage is afterwards aſſigned, and 


and ma 
f he nei. 


er her own 


—r apreement 
pr vilege of de. 


them, the term to be aſſigned, as they or either of them ſhall 
direft, Baron, ſoon after the mortgage, promiſed bis 
wife to apply the profits of his place to pay it off. Barm 
pays it off, and takes an aſſignment in truſt for himſelf, and 
deviſed it to a ſecond wife, The ſon and heir of the baron 


to him. Denied relief in Chancery but on payment of 
principal, intereſt and coſts. But in dom. procer. de- 
cron the mortgage to be affigned to the heir, 2 Ven: 

eÞ. 4.37 

3. and feme mortgaged his wife's eſtate, and baron 
covenants to pay the money, but the equity of redemption 
was reſerved to them and their heirs. Baron died, and 
made F. S. executor; per cur. The baron having had the 
money is, in equity, the debtor, and the Jand 1s to be 
conſidered but as additional ſecurity, and fo decreed it 
according to the judgment in dom. proc. in the caſe 0 
Lord and Lady Huntington. 2 Vern. 604. pl. 54%: 

The wife joined with the husband in 2 fine to _-_ 
400. to equip him as an officer of the army. The hul- 


band dies. Per cur. This muſt be taken to be 3 " 2 


WAR 
{\bahd, and to be paid owt of his perſonal | 
be able ; but all other debts ſhall be paid firſt, 
Han 689- | | #- 
the huſhand and wife. muſt join in bringing ac- 
To weed they fr be jointly ſued; and where a wife 
" be con/idered as a feme ſole. 


from 


[n thoſe caſes where the debt or cauſe of aftion will 
re to the Wife, the huſband and wife are regular]y to 

- o ation; as in recovering debts due to the wife be- 
Fe marriage 3 in aCtions relating to her freehold or in- 


heritance, Or injuries done to the perſon of the wife, 
70). - 
m_ aL ſole hath a rent-charge, and rent is ar- 
rear and ſhe marries, and the baron dilirains for this rent, 
ind thereupon a reſcous 1s made, this is a tort to the ba- 
ron himſel!, and he may have an aCtion alone, Cro, Eliz. 
Owen 82. 8. P. Moor 584. 8. C. 

% if a feme ſole hath right to have common for life, 
ind ſhe takes huſband, and ſhe is hindred in taking the 
common, he may have an aCtion alone without his wife, 
it being only to recover damages. 2 Bulft, 14. 

But if baron and feme are Ciſſeiſed of the lands of the 
ſewe, they muſt join in ation for the recovery. of this 
land, 1 Bul/t. 21. | ; 

If the baron be poſſeſſed of a reCtory for years, In the 
right of his feme, he and his feme may join in an aftion 
upon the 2 £4. 6. for not ſetting forth of tithes; for the 
poſſeſſion of the baron is in the right, of the feme, and the 
ation is given by the ſtatute to the proprietor, Cro, Eliz, 
bos: 13 Co. 47. $. C. Moor 912, S. C. | 

If a feme ſole is poſlefied for years of a' cloſe to which 
time out'of mind there hath been a way through the cloſe 
of JF. 8. next adjoining, and 7. 8. eres a building ex 
tranſuerſo vie predie?”, fo that ſhe cannot uſe the ſaid 
way, and after ſhe marries, the baron and feme may join 
in an aCtion for the ſtoppage during the covertute, de- 
claring that after the ſaid marriage they could not uſe the 
ſaid way, &c, becauſe the wrong was done to the feme, 
and the baron had the cloſe in her right. 1 Bulft. 110. 
2 Vent. 197. GCro. Car. 419. 2 Med. 217.8. C. 

If A. declares that he was ſeiſed, in right of his wife, 
of a meſſuage, bakehouſe, &c. and that the defendant 
erefted two houſes of office ſo near the ſaid bakehouſe, 
which foundered the walls thereof, and by which the air 
was ſo unwholeſome that he loſt his cuſtom, &c. the ac- 
tion lies for the huſband alone. 2 Med. 269. 

If 4. leaſes to B. for years, rendring rent, and after 
grants his reverſion to baron and feme, and B. attorns, 

and then the rent is arrear, and the term expires, the ba- 
ron may bring an aQtion alone for this rent, becauſe this 
aftion is grounded upon the duty, and upon the nature of 
their eſtate; and the money mult come to the baron ; and 
there is no difference where baron and feme are joint-leſ- 
ſors, and where joint-purchaſers. 2 Bulft. 233. 1 Ral, 
Rep. 52. S. C. adjudged. 
- Bur if A. conveys lands to B, in fee, and covenants 


with him, his heirs and aſſigns to make further aſſurances, | 


and theſe lands are afligned to 7. 8, and his wife, and the 
heirs of F. $. they muſt both join in an ation on the co- 
venant for further aſſurances. 1 Rob. Abr. 348. Cro. 
Car, 503, 505. 1 Fones 4ob, 407. S. C. 
ut if a bond is made to a feme covert, during cover- 
ture, conditioned to pay money to the feme, the baron 
alone may bring an action upon this bond. g Lev. 403. 
Reſcous was brought by the baron and feme, of reſcous 
made by the lord in right of his feme; and it was argued that 
the baron alone ought to have the ation, and afterward 
| that the ation is well brought in name of both; quod 
nta, And per Littleton; It is 'well brought alſo in the 
name of the baron only. Br. Baron and Feme, pl. 50. 
Baron brought an aQion ſor the battery of his wife, 
per quod negatia ſua infetta remanſerunt, and had judgment 
to recover. Cro, Fac. 502. pl. 11. | | : 
Where the feme is adminiſiratrix, the ſuit muſt be in 
h their names, and they ſhall be named adminiſtrators ; 
T by the intermarriage the huſband hath authority to in- 


——t with the goods as well as the wife ; but in the | 


OL, I, 


both of them; 
pl. 44- 


-muſt join, 
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declaration all the Special matter muſt be ſet forth ; per 


Wray Ch. J. and fo fome faid is the book ot Entries, that 
ſhall be named adminiſtrators. Gzdb; 40. 


In aQtion for goods which the femne has as executrix, they 
to the end that the damages thereby recove:ed 

may accrue to her as exeEcutrix in lieu of the good: 
Went. Of. Ex. 207. | 

In battery the plaintiff declared, that on ſuch a day the 
defendant aflaulted and beat his wife, This afton was 
brought by the huſband after the death of his wife, and it 
being a perſonal wrong, is dead with the perſon ; and if 
ſhe had been livir.g, the huſband alone could fiot have the 
action, becauſe damages muſt be given for the tort of- 
"MX to the body of his wife z quod fuit conceſſuin. Yelv. 

"_ | | 

_ A feme ſole had right of common for her life, and mar- 
ries B. who, being hindered in takihg the common, 
brings action in his ow h natne, without naming his wife, 
The court held the ation well brou 
recover damages. 2 Pul/t. 14. 

The Queen leafed a houſe to C. who covenanted for 
himſelf and his executors and aſſigns to repair, and leave the 
houſe repaired. Afterwards the Queen granted the rever- 
fin to B, the plaintiff and his wife, and to the heirs of B, in 
fee; and for not repairing, B. alone brought covenant. 
Reſolved, that the aQtion being perſonal, and damages 
only recoverable, the husband may alone have the attion, or 
Join the wife with him. Co. Fac. 399. pl. 6. 


of aflaulting and beating the plaintiff*s wife, per quod con- 


the defendant in both. It was tmoved that the huſband 
ought not to join the battery of his wife with the battery 
of himſelf ; but reſolved that the ation was well brought ; 
for it 1s not brought in reſpect of the harm done to the 
wife, but for the huſband's particular loſs, that he loſt 
the company of his wife, which is only a damage to him- 
ſelf. Cro. Jac. 501: pl. I1. | | 

If A. in conſideration that Þ. a feme covert, will cure 
a wound, aſſumes and promiſes to B. to pay unto her 


| 10. if B. does cure it accordingly, ſhe may joiq With her 


| huſband in an afſumpfit for this money ; for this promiſe 
ariſing upon a matter of ſki]l and performance of the wife, 
ſhe is the cauſe of the ation; and ſuch an aQion will 
ſurvive to the wife, Cro. Zac. 77, 205. Wy 
If A. in conſideration that baron and feme had inter- 
married at his requeſt, aſſumes and promifes to them to 
pay unto the feme 8. per ann. during the coverture, &c; 
Notwithſtanding the whole benefit redounds to the huſ- 
band, yet in an aCtion thereupon they may join, @ for- 
{torr, becauſe it is an executory promiſe, and hath conti- 
nuance, and is not to be done wunica vite only. 1 New 


Abr. 306. 


and all cauſes of action before coverture, the huſband 
muſt join in the action. 1 Rol; Abr. 347. Mo. 422. 
$, P. ys 


verſion after, the baron and feme ought to join ; for this 


aCtions admit and affirm a property in the feme at the time 
of the marriage, which by conſequence muſt have veſted 
in the baron. 1 Sid. 172. 1 Keb. 641. 8. C. 1 Fort. 
261, 2 Lev. 107. S, P. and that he may join the wife 
at his eleCtion. | 

But if . declares, that the defendant being indebted 
to him and his wife, as executrix to one 7. $. in confi- 
deration that A. would forbear to ſue him for three 
months, zfumed, &c. and avers that he forbore, and that 


the huſband alone, for this is on a new contract, to 
which the wife is a ſtranger. Carth. 462. 1 Salk, 117. 
Yelv. 84. Cre, Fac. 110. 8. P. 9 Are 

For a battery or other perſonal tort done to the wi'e 
they muſt join, and if the wife dies, the action dies witt 
her. 1 Rel, Rep. 360. | 


4X | Bo 


ght, it being only to_ 


Treſpaſs of aſſault, and wounding of the plaintiff, neon. 


fortium uxoris ſue amiſit for three days. Found a___ t 
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It ſeems clearly agreed, that for debts due to the wife, 


In an aQtion upon a trover before tnarriage, and a con- 


action, as a treſpaſs, diſaffirms the property ; but the ba- 
ron ought alone to bring a replevin, detinue, +, for theſe 


his wife is (till alive, the aQtion is well maintainable by 
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But the baron may bring an ation alone. for the bat= 


tery, carrying away and detaining of his wife, per quod 
folamen & conſortium of his ſaid wife amiit, becauſe the 
ation is founded upon the ſpecial damage done to him- 
ſelf, and will be no bar to another aCtion brought by ba- 
ron and feme, or by the feme after the death of the baron, 
for the ſame battery. Crs. Car. 89, go. | 

In treſpaſs by baron and feme, they declared for a bat- 
tery of the feme, & quod the defendant alia enormia #1 im- 
tulit; and tho' objected, the feme cannot join for a 
wrong done to the baron, yet becauſe the alta enormia, 
&c, was but form, and only in aggravation of damages, 
and altered not the ſubſtance of the declaration ; it was 
adjudged for the plaintiffs. Crs, Fac. 664. 

So in treſpaſs and falſe impriſonment by baron and 
feme, per quod negotia domeſtica of the huſband remanſerunt 
infefta ad damnum ipſorum ; and it was objected, that this 
being laid as a ſpecial damage to the huſband, the action 
ought to have been brought by him alone, but adjudged 
for the plaintiff after verdict, being only matter in aggra- 
vation of damages. I Salk. 119. | 

In treſpaſs by baron and feme for beating the feme; 
they may declare that it was ad damnum ifþ/orum, notwith- 
ſtanding a feme covert can have no damages, for this ac- 
tion will ſurvive. 1 $4. 387. | 


But if in zrover by baron and feme, they declare quod | 


cum poſſeſſionat? fuerunt, &c, and that the defendant con- 
verted, ad damnum ipſorum, this is naught after verdict ; 
for the poſſeffion of the wife is the poſleflion of her huſ- 
ban, and ſo is the property ; ſo that the converſion can- 


not be to the damage of the wife, but of the huſband | 


only. 1 Salk. I14. | 

The huſband is by law anſwerable for all aQtions for 
which his wife ſtood attached at the time of the cover- 
ture, and alſo for all torts and treſpaſſes during coverture, 
in which caſes the aCtion muſt be joint againſt them both ; 
for if ſhe alone were ſued, it might be a means of making 
tie huſband's property liable ; without giving him an op- 
portunity of defending himſelf. Co. Lit. 133. Doar. 
Placit. 3. 2 Hen, 6. 4. T | 
| If goods come to a feme covert by trover, the action 
may be brought againſt huſband and wife, but the con- 
y2rſion may be laid only in the huſband, becauſe the wife 
cannot convert goods to her own uſe; and the action 1s 
brought againſt both, becauſe both were concerned in the 
treſpaſs of taking them. See Co. Lit. 351. 1 Rot. Abr. 
6. pl. 7. Yelv. 166. Noy 79. 1 Leon. 312. Cro. 
Car. 494, 254+ 1 Rol. Abr. 348. 

An aCtion on the caſe was brought againſt baron and 
feme, for retaining and keeping the ſervant of the plain- 
| tiff, and judgment accordingly. 2 Lev. 63. 

If a leaſe for life or years be made to baron and feme, 
reſerving rent, an action of debt for rent arrear may be 
brought againſt both, for this is for the advantage of the 
wife, 1 Rol., Abr, 348. | 

If an action be brought againſt the huſband and wife, 
and the wife be arreſted, ſhe ſhall be diſcharged upon 
common bail; for nobody can be ſuppoſed to undertake 
for a wife, who hath no property of her own. 1 Salk, 
IIs. Comb. 355. 6 Med. 17, 105. 

In debt again/t huſband and wife he was outlawed and 
his wife was wazved, afterwards ſhe pleaded the Queen's 
pardon ; adjudged, that ſhe ſhall be diſcharged of her 


impriſonment, but the pardon was not allowed, becauſe ſhe | 


couid not ſue out a ſcire facias againſt the plaintiff to 
make him declare upon the original without her huſband, 
and becauſe there was a condition in the pardon, (v1z.) 
ſta quad ipja flaret refia in curia, which ſhe could not do 
without him, Dyer 271. 

An action of debt was brought by the huſband alone, 
upon a judgment obtained in an ation brought by him 
and his wife; and becauſe the wife was not joined in this 
aCtion, the defendant demurred to the declaration ; but 


adjudged, that the ation was well brought by the huſ- | 


band alone, Cro. Eliz, $44. i 

Huſband and wife, ſeiſed of lands in right of the wife, 
made a leaſe thereof for twenty-one years, and the leflee 
covenanted for himſelf, his executors, &c, to build a 


alone againſt the defendant, for waſte done to the houſe; 
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brick wall upon part of the lands ; the lefie 
aſſigned his term to another, and the kuſyang and ne: 
joined in an action againſt the aſlignees of the leſi ws 
not building the wall z and 2djudzed, that the ion wa 
well brought by both. 5 Kep. 16, ark 

W here a right of action doth accrue to a woman þ 
fore marriage, as where a bond is made to her and "Y 
feited, there, if ſhe marry, ſhe muſt be Joined with Mm 
huſband in an action of debt againſt the obligor ; "a 
where the right doth accrue after marriage, there it Bug 
be otherwiſe z however, in that caſe, tis the lateſt y K 
to join bota in the attion. Owen 82. rs 

W here a feme ſole is indebted, and afterwar 
ſhe and her huſband ſhall both be ſued for be 
the action mult be joint againſt both ducing her life; but 
if ſhe dieth, the huſband ſhall not be Charged with her 
debts, unleſs judgment was had againſt him and his wi 
during the coverture. F. N. B. 120. 

The huſband being ſeiſed of ,an houſe in right of his 
wife, who was tenant thereof for life, brought an aGion 


C after Ward; 


ds marriee, 
r debts, and 


it was a queſtion, whether he could maintain this aCtion 
alone, becauſe the wrong was done to the eſtate which h- 
had in right of his wife, and it might fo happcn, thatng 
loſs or injury might accrue to him, for no aftion mi ht 
be brought againſt him by the leſſor in the life-time of 
his wife, and if ſo, then he is not chargeable after her 
death, for which reaſon the wife ought to be joined in the 
action ; the court doubted, and no judgment was given, 
Cro. Eliz. 461. 

Raviſhment of ward was brought upon the flatute IF, 1, 
cap. 35+ againſt husband and wife; the jury found the 
wife guilty, but acquitted the husband, and afleſſed coſts 
and damages; adjudged, that the wife was not within 
this ſtatute, becaule ſhe, being a feme covert, cannot make 
ſatisfaCtion, having nothing of her own to do it ; for the 
goods and Jands of her husband, who is innocent, are not 
liable by this ſtatute for the injury done by his wife, but 
the plaintiff might have an aCtion of treſpaſs at Common 
law againft thoſe which did the injury, or a writ de valore 
maritagit againſt the heir. 9g Kep. 71. 

Debt againſt husband and wife as executrix to her former 
husband ; he appeared upon the ex:gent, and would have 
put in a ſuperſedeas for himſelf alone, but was not ad- 
mitted by the court ſo to do, but was compelled to put 
in an appearance, and to appoint an attorney, and a ſuper- 
ſedeas for his wife as well as for himſelf. Cro. Eliz, 
I18. | | | 

Trover again/l hushand and wife, and the converſion is 
charged on the wife alone ; if they both plead Not guilt, 
and the plaintiff hath judgment, *tis not good, becaute 
the husband being not charged with any wrong, the ſue 
ought to have been guod ipſa is not guilty, and therefore 
| the judgment was reverſed, and that reverſal was affirmed 
'in a writ of error. Cro. Eliz. 883, | 

Aſfumpſit againſt husband and wife ; after imparlance 
the record was ad quem diem tam praedif? (the plaintiff) 
by attorney, guam pred” (the husband and wite) by their 
attorney veniunt, &c, & pred” Brigitta dicit quad ipſa ni 
aſſumpſit ; the plaintiff had a verdict, but could never get 
judgment; becauſe the plea is only by the wife, and the 
alone cannot plead without her husband, for by law they 
muſt both join in pleading. Yelv. 210. ; 

'Error of a judgment in aſſumfp/it by husband and wiſe 
againſt the defendant, who promiſed that, in conſideration 
the wife would cure him of ſuch a wound, he would pay 
her 10. the error afligned was, that the husband alone 
| ſhould have brought the aCtion, for the promiſe beilg 
' made during the coverture, the not performing 1t ous 
damage to the husband and not to the wife z but adjudg ? 
| that the ation was well brought by both, becauſe the cau » 
' of the promiſe did ariſe from the {kill and Jabour of t 
wife. 2 Gro. 77, 205. 

Debt. againſt husband and wife, 
| declared for 39s. upon a contract 


wherein the plaintif 
of the wife dum ſala, 


and for 395. more upon an inſimul computaſſet with the 


 husband; upon nil debet pleaded, it was found. ho the 


declared 


plaintiff, but he could neyer get judgment, beca 


% ak 


\cclared upon ſeveral contra of the huſband and wife, | 


1 which caſe they cannot be joined in one ation, Hob, wife dum ſola; and upon a reſcous made, the huſband 


1 , 184- I - [1 ' . o bd 
Fcror of a judgment in an inferior court, in an ation 


* - :9ainſt huſoand and wife 3 the goods were alledged 
a4 - kn and a ne ds to both to deli- 
” them ; and that ſhe and ber huſband refuſed, and af- 
pp ards the wife converted them to her own ule; the er- 
Fr” anol was in the entry of the judgment, which was, 
pb the wife be in miſericordia, when it ſhould be the 


hyband and wife in miſericordia ; becauſe both were re- 


"ied to deliver the goods, and for this reaſon the judg= 
Ja againſt them was reverled. g Bui, 150, 

Treſpaſs and aſſault againſt huſband and wife, ſup- 
ing, that they both beat the plaintiff; upoh Not guilty 
1eaded, the jury {ound, that the wife only beat him; 
hudged, that in ſuch caſe the verdict is againſt the 
aigcf, becauſe it appears that his action 1s falſe, for the 
huſband 18 not joined for conformity only in this action. 
I Brownl. 209- | | 

Treſpaſs, &c. againſt the defendant, brought by the 
huſband and wife, for beating the wife, and taking the 
-oods of the huſband only, ad damnum ipſorum; it was 
objected againſt the declaration, that the wife cannot join 
{or a treſpaſs done to her huſband alone, but he may join 
in a treſpaſs done to her alone; ſo if the huſband and 
wife bring an aCtion of treſpaſs tor beating the wife, he 
may declare of a treſpaſs done to him ad damnum ipftus 
the plaintiff, Hetley 2, 

Alcaſe was made to huſband and wife of an ancient 
mill, where the inhabitants of ſuch houſes uſed to grind 
their corn, and for not grinding they brought an action 
zyainſt ther, in which they had a verdict, but could 


by the huſband and 1oife, and being only for damages, and 
not for the term, the wife ſhould not be joined, Hob. 
159. | 

A feme ſole was proprietor of a parſonage, and married, 
and then the huſband alone brought an action upon the 
tatute 2 Edw. 6. for treble damages againſt a pariſhioner 
tor not ſetting out his tithes; adjudged, that tho" the huſ- 
band may ſue alone for a thing which is perſonal, yet in 
this caſe, the ſtatute giving the aCtion to the proprretor, 


the wife; therefore ſhe ought to be joined in the ſutt. 
2 Brownl. 9. 

In falſe :mpriſonment brought by the huſband for aſlault- 
ing and impriſoning his wife; the defendant juſtified by 
virtue of a warrant upon a ca. /a. to take Julian Goddard, 
widew, who, in truth, at that time, was a widow, but 
before ſhe was taken, ſhe was married to one Datly, the 
now plaintiff; adjudged, that this was a good defigna- 
; tion of the party who was to be taken, and that the ca- 

pias was well awarded againſt her alone ; and if the ſhe- 
riff had returned, that ſhe was married, or non eft inventa, 
It had been an ill return, becauſe direly againſt all pro- 
ceedings againſt her by the name of Fultan Goddard for 
If an aCtion is brought againſt a widow, and ſhe marries 
before judgment, the capzas ſhall be awarded againſt her, 
and not againſt her huſband. 2 Bujfl, 80... | 


Aﬀfault and battery againſt huſband and wiſe; the huſ- | 


band juſtified, . for that the plaintiff aſſaulted his wife, in 


ad of whom molliter manus impoſuit, &c. the wife pleaded | 


by herſelf ſon afſaule demeſne; the plaintiff replied de inju- 
11a ſua propria abſque tali cauſa; and both iſlues being 
ound for him, and entire damages given, which being 
moved in arreſt of judgment, adjudged, that it was ill, 
and that the trial was ill, becauſe the wife could not plead 
her{elf, 2 Cro. 339. | | 

10n againſt husband and wife, upon a promiſe made 
y her dum fola, they both appeared, and the woman 
pleaded guod ipſa non aſſumpſit, upon which they were at 
mue, and the plaintiff had a verdi; and upon a motion 


| 1 Kol, Rep. 108. 


Maya of judgment it was inſiſted, that a plea' of a 


me covert, without her huſband, is not good; and'by 
conſequence an iſſue joined upon ſuch a plea is idle and 


iped x W_. 5 gh : 
Fu MJ hy mo of jeetail ; and 'ſo it was adjudged 


| ' 1 Bulſt, 140. 2 Vern. 104. 
the huſband cannot be intended to be the proprietor, but | | 


7. Crom. 133. 


| 


8, 3 | 
The huſband diftrained for arrears of rent due to the. 


alone brought the ation againſt thoſe who reſcued the 
diſtreſs; adjudged, that he alone, or both, might bring 
the aCtion; but for a debt due to the wife dum fola, they 
muſt both join in the ation. door 422. 

Husband and wife brought an a&tion igainſt the defen- 
dant, for that he preſented them in the ſpiritual court, for. 
making hay on midſummer-day, and this upon oath, and 
that they made this hay in time of divine ſervice, when 
in truth they did not make hay on that day in time of 
divine ſervice z the defendant pleaded, that they did make 
bay on that day, &c. upon which they were at iſſue, and 
the plaintiffs had a verdict, but the judgment was ſet afide, 
becauſe the husband and wife ought not to join in this 
action, no more than'in an aſſault and battery, tor the falls 
oath againſt the huſband could not be ſo againſt the wife. 


Caſe, &c. againſt husbayd and wife for ſcandalous 
words ſpoken by the wife; defendant pleaded, that 79/5 
non ſunt culpabiles, and the jury found qued iþft ſunt cnl- 
pabiles; it was objected in arreſt of judgment, that the 
husband was joined only for conformity, and therefore 
It cannot be ſaid that ip/e ſunt  culpabiles, but that ip/a 
eft culpabilis, and the verdi ſhould have been fo accord- 


ingly : but per curiam, 'The plea of the husband is void, 


and if fo, the verdict is good againſt the wife. 1 Re. 
Rep. 216. 1 Pa . ; | ; 

A promiſe was made to the wife, and the husband and 
wife brought an afſumpit, and concluded ad damnum ip- 
forum, Sed per curiam, They ought not to join in this 
action, for a wife cannot agree to contract during the 


( | coverture, in-her own name. '2 Ro/, Rep. 250. 
never get judgment, becauſe the action was brought | 


A husband who has abjured the realm, or who is ba- 
niſhed, is thereby cvilitey mortuus ; and being diſabled to 
ſue or be ſued in right of his wife, ſhe muſt be confidered 


as a feme ſole; for it would be unreaſonable, that ſhe 


ſhould be remedileſs on her part, and equally hard on 
thoſe who had' any demands on her, that, not being able 
to have any redreſs from her husband, they ſhould not 
have any againſt her. 


133. &. 1 Rol. Rep. goo. Moor 851. 3 Bullt. 188. 


7. Of the power of the huſband over the perſon of his 


wife; her remedy for any injury done her by him; and of 


attions by the huſband for criminal converſation with his 


The husband hath by law power and dominion over 
his wife, and may keep her by force within the bounds 
of duty, and may beat her, but not in a violent or cruel 
manner; for in ſuch cafe, or if he but threaten to beat 
her outrageouſly, or uſe her barbarouſly, ſhe may bind 
him to the peace, by ſuing out a writ of ſupp/icevit out 
of the Chancery, or may apply to the ſpiritual court for 


a divorce propter ſavitiam. Crom. 28, 136. F. N.B. 80. 


Hetl. 149. cont. 1 Sid. 113, 116. Dalt. c. 68, Lamb. 


But a wite cannot, either by herſelf or her prochein 
amy, bring a homine replegiando againſt her husband, for 


Br. Baron and feme 66. Co, Lit, 


he has by law a right to the cuſtody of her, and may, if 


he thinks fit, confine her, but he muſt not impriſon her ; 
if he does, it will be good cauſe for her to: apply to the 
ſpiritual court for a divorce propter /evitiam; and the 
nature and proceedings in the writ de homine replegianas 
ſhew-that it cannot be maintained by the wife againſt her 
husband. Þ Prec. im Ch. 492. | 

Licence by husband to the wife to lie with another man, 
cannot be pleaded in bar to an action of treſpaſs by the 
husband; nor that ſhe was a notorious lewd woman; but 
theſe matters may be given in mitigation of damages. 
12 Med. 232. - Vt 

If adultery be committed with another man's wife 
without any force, but 'by her own conſent, the husband may 
have-aflault and battery,.and lay it vi &.arms:z and yet 
they ſhall in that caſe puniſh him below for that very af- 
fence ; for an inditment will not lie for ſuch an _ 

| an 


ol} 4 
a? 


_ for the ſame, as he may be generally tro any ſuit for a 


ſhe were ſole. A. P.C. 65. Dalt, 104. 27 Aff. pl. 40. 


the law intends that the feme, who is under the power 


B-:A::K 


and battery z neither ſball the husband and wife join in | 
an aRion at Common law and therefore they proceed 
below either civilly, that is, to divorce them, or crimi- 
nally, becauſe they were not criminally proſecuted above; 
and the true ation for the husband in ſuch caſe is a ſpe- 
cial aftion, quia the defendant uxorem rapuit, and not to lay 
it, per quod conſortium amiſit ; per Holt Ch. J. and per 
cur. accordingly ; for that the offence is not merely ſpi- 
ritual. 7 Mod. B1. | - 


8. Of crimes and offences committed by the wife ; where 
ſhe alone ſhall be puniſhed, and where the hasband ſhall be 
anſwerable for what ſhe doth in a civil action, 


A feme covert is ſo much favoured in reſpec of that 
power and authority which her husband has over her, 
that ſhe ſhall not ſuffer any puniſhment in committing a 
bare theft, in company with or by coercion of her huſ- 
band. Kelw. 3i. S. P. C. 26, 142. MH. P. C. 65. 
27 Aſſ. 401. Hawk. P. C. 2. She ſhall not be deemed 
acceſſary to a felony for receiving her husband who has 
been guilty of it, as her husband ſhall be for receiving her. 
3 Inſt. 108. H. P.C. 65. 2 Hawk. 320. 

But if ſhe commit a theft of her own voluntary act, 
or by the bare command of hEr husband, or be guilty of 
trealon, murder, or robbery, in company with, or by 
coercion of her husband, ſhe is puniſhable as much as if 


Fitz. Coron. 199. | | | | 
A feme covert generally ſhall anſwer as much as if ſhe 
were ſole, for any offence not capital againſt the Common 
law or ſtatute; and if it be of ſuch nature, that it may 
be committed by her alone, without the concurrence of 
her huſband, ſhe may be puniſhed for it without the huſ- 
band, by way of indiftment, which being a proceeding 
grounded merely on the breach of the law, the huſband 
ſhall not be included in it for any offence to which he is 
no way privy. 9g Co. 71. Hawk. Þ. C, 3. See Mor 
813. Heb. 93. Ney 103. Savil 25. Gro. Fac. 482. 
11 Co. 61. | | | 
A feme covert lent 20/. to be paid at 20s. by the week, 
and one ſhilling and ſixpence intereſt ; the borrower paid 
the intereſt, which amounted to 30s. which the wife 
exacted and received; and this appearing on evidence, 
in an ation brought by the huſband for the money, Holt 
Ch. Juft. ruled it to be an ufurious contract by the huſ- 
band, ſufficient to diſcharge and avoid the obligation c:- 
viliter, though not ſufficient to charge the huſband crim:- 
naliter, Skin. 348. 
 ſ{f the wife incur the forfeiture of a penal ſtatute, the 
huſband may be made a party to an aCtion or information 


cauſe of action given by his wife, and ſhall be liable to 
anſwer what ſhall be recovered thereon. See 1 Hawk. 
P, C. 3. and the authorities there cited. 

If a teme covert, pretending herſelf to be ſole, marries 
a ſecond huſband, he ſhall have no aQion againſt the firſt, 


| becauſe this aftion is founded upon the communication and | 
contract of the wife, which will not bind the huſband; 
_ beſides, this is felony. | 


1 $:4, 375. 1 Lev. 247. 

Several goods were deviſed to A.'s wife for life, and 
after her deceaſe to F. 8. In this caſe, though 4. and his 
wife were parted, and there had been great fuits for ali- 
mony, and ſhe, during the ſeparation, had waſted the 
goods, yet the Lord keeper thought it reaſonable that the 
huſband ſhould be charged for this converſion of the wife's, 
Bs title being paramount the feme's. 1 Vern. 14.3. | 

Feme was arraigned of felony, and was covert baron, and 
would have confeſſed by command of the baron, and the court 
would not take it for pity, but charged the inqueſt, who ſaid 
that ſhe did it by coercion of ber baron in ſpight of her teeth, 

which ſhe went quit; and it was faid that the com- 
mand of the baron, without other coercion, ſhall not 
make felony. The reaſon ſeems to be, in as much as 


of her baron, does not contradi& her baron, Br, Corone, 


| were no moieties; for the divorce converts it into mole- 


s-;4 K 


A feme covert commits felony. Appeal 
againſt her without her Ertl rr brought 
as if ſhe commits treſpaſs, enk. 28, "7d life, 
The huſband fhall not anſwer for damare; Ls 
criminal matter, as in an information for ſup ng ally 
will ; though for civil offences it is otherwiſe, , 1 "93 1 
ſlander, or afſump/it by feme covert, Noy 103 ' "OY 
Where debt was brought againſt husbang and $6. 
the recuſancy of the. wife, the husband would *r ro 
peared by a ſuper/edeas alone ; but the court reſolved Ma 
either both muſt appear, or both be outlawed, " _ 
Art the ſeſſions at the Old Baily the 7th of PO, 
1664, one Fane Tones, together with one The w,. 
ton, were indicted for burglary, and the pleaded þ, » 
be married to Warton, on purpoſe to be excyſeq hed 
with the husband at the burglary ; and ſhe refuſed to le 
by the name of Fones, and thereupon we called A, a 
jury which found the indictment, and in their preſe oy 
and by their conſent, we made the indictment as _ 
name to be Fane I/arton, alias Fones, but we did ny F 
her Tane Warton, the wife of Thomas tartan but ra 
her the addition of ſpin/ler, and then ſhe pleaded Wk 
and the court told her, that if upon her trial ſhe could 
prove ſhe was married to H/arton before the burslr 
committed, ſhe ſhould have the advantage of it; by; ” 
the trial ſhe could not prove it, and ſo was found edtty 
and judgment given upon her. Kel. 37, - 
A feme covert was indifted alone for buying and mngroſſin 
fiſh contrary to the jlatute, and found guilty, and it oy 
moved'to quaſh the indictment, becauſe a married woman 
cannot make a contract without her husband, and that 
he ought to be joined in this inditment ; for if any profi 
ariſes by buying and ingrofling, it accrues tothe hushang 
alone, but whether ſhe might in this caſe, the court gave 
no judgment. 8:4. 410. 
: Where the husband and wife uſe the ſame trade, as (e.. 
ling of ale, &c. ſhe does it as ſervant, and he alone ſhall 
be indicted. 
Husband and wife may be found guilty of nuſance, bat- 
tery, &c. and the reaſon why in burg/ary, larceny, &c, ſhe 
is excuſed, is, becauſe ſhe could not tell what property the 
husband might claim in the goods. Arg. 1o 1. bg. 
Husband and wife were indicted for keeping a bawiy- 
houſe and procuring lewdneſs. The court held the indidt- 
ment good, and faid, that keeping the houſe does not 
neceſlarily import property, but may ſignify that ſhare of 
government which the wite has in a family as well as the 
husband. 10 Md. 63. 
_ Husband and wife were indicted for keeping a commen 
gaming-houſe, and held good, and compared it to the caſe 
of Dueen v. Williams; for as there the wite may be con- 
cerned in acts of bawdry, ſo here ſhe may be active in 
promoting gaming, and furniſh the gueſts with all conve- 
niencies for the purpoſe. 10 Med. 335. 


9. Of divorce, and the effefs of it ; and of ſeparate main- 
tenance and pin-money. | 
If a man grves lands in tail to baron and feme, and they 
have iſſue, and after divorce is ſued, now they have only 
frank tenement, and the iflue ſhall not inherit ; for it was 
once poflible that their iſſue might inherit. Br. Tai 
dones, Wc. pl. g. | | 
If a man is bound to feme ſole, and after marries her, and 
after they are divorced, the obligation is revived. Br, 0+ 
verture, pl. 82. | : 
The feme, after divorce, ſhall re-have the goods which 
ſhe had before marriage. Br. Coverture, pl. 82. ; 
If land be given in frank-marriage, and donees are di- 
vorced, which of them firſt moves for the divorce ſha 
loſe the land, per Shelly ; but by Fitzherbert, the land 
ſhall be divided between them. Cited Dyer 13: pl. 62+ 
Trin, 28 Hen. 8. Wh 
If the baron and feme purchaſe jointly and are diffeiſeds 
and the baron releaſes, and after they are divorced, the 
feme ſhall have the moiety, tho' before the divorce they 


pl. 108, 


ties. Br, Deraignment, pl. 18. cites 32 Hen. 6. 
T 


It 


| alien the wife's land, and then is a divorce 
if gaatare et any other divorce which diſſolves the 
#t vinculo matrimonti, the wife during the life of 


r by {tatute 32 Hen. 8. Dyer 13, þl. 6r. | 


cauſa Þ 
marriage 4 , 

nt: 
arp ifu or obligee marry with the party, and after 


ie divorced ca/a precantractus, the debt 1s extinct. 
Dyer Me tivorce the wife ſhall have ſuch goods as were 
þ _—_ marriage, and are not ſpent. D. 13. pl. 63. by 
« þ bert, and {ays, that ſo was the opinion of the court 
/s "the 26 Hen. 8. Kelw: 125. b. pl. 75. | 
oy orce cauſa adulterii of the huſband; afterwards the 
one :n the ſpiritual court for a /egacy ; the executor 
rig releaſe of the baron ; the releaſe binds the wite, 
me vinculum matrimonii continues, Cro. E. 908. 
ond may releaſe co/ts adjudged to the wite ſuing 
;\ the ſpiritual court, notwithſtanding a divorce a men/a 


thro; but if ſuch divorce be, and the wife has alimony, | 


1nd ſhe ſues there for defamation, &r, the huſband cannot 
then releaſe the colts; for theſe coſts come in licu of 
what ſhe has ſpent out of her alimony, which is a ſepa- 
[:te maintenance, and not in the power of the huſband, 
Ls. was @ menſa & thoro, and then the huſband 
lies inteſtat2. The wife by bill pray'd aſhſtance as to 
Javer and admini/iration (it being granted to another) and 
diſtribution, The, Maſter of the Rolls bid her go to law 
to try If ſhe was intitled to her dower, there being no. 
impediment, and as to that diſmiſs'd the bill; and as to. 
the adminiſtration, the granting that 1s 1n the eccleſiaſtical 
court; but the diſtribution more properly belongs to this 
court ; but fince in that court ſhe is ſuch a wife as 7s not 
intitled to adniniflration, he diſmiſs'd the bill as to diftri- 
bution too, and ſaid, if they could repeal that ſentence, 
ſhe then would be intitled to diſtribution. Ch. Prec. 
111. 

Land was given to baron and feme in frank-marriage, 
and after a divorce was had between them at the ſuit of 
the feme, and yet it was faid, that the feme remained 
tenant always. Br, E/tate, pl. 55, | | 

After a divorce @ menſa & thoro, an injun&ion was 
moved for to ſtop the huſband from /el/ing a term of the 


wifes, The court at firſt thought it ſhould not be |. 


granted ; for that the marriage continued, and the huſ- 
band had the ſame power over it as before the divorce ; 
but upon the importunity of the plaintift's counſel it was 
granted ; for tho the marriage continues notwithſtanding 
the divorce, yet the huſband does nothing as huſband, 
nor the wife as wife. g Mod. 43, 44+ | 
it ſeems that a writ brought agazin/t baron and feme ſhall 
abate by divorce made between them pending the writ. 
Thel, Dig. 185. lib, 12. cap. 13. $2 
Treſpaſs de muliere abdufta, and raviſh'd, cum bonis 
uri aſportatis, again baron and feme and others, and well 
2ainft the feme; for a feme may aſſent and aid to raviſh- 
ment of another feme, and may carry away the goods ; 
and there "tis agreed, that it 7s no plea that the plaintiff 
and his feme are divorced; for he is not to recover the 
feme, but damages ; and if ſhe was feme at the time, &c. 
tus is ſufficient, Br. Treſpaſs, pl. 4.3- | 
N. K. brought treſpaſs againft K. and his feme, and 
wo others, in B. K. of raviſhing his feme and carrying 
away bis goods, and all came into B. R. by capras in ward 
of the ſheriff, and the plaintiff counted of a rape of his 
fame, and carrying away of his goods, and protection was 
hewed forth for K. which was allowed for him and his 
fene, and the other demanded Judgernent of the writ, becauſe | 
N. and the feme are divorced. Per Knivet J. It the feme 
was dead, yet action lies of the raviſhment, and the 
lame of divorce ; for he ſhall not recover the feme, but da- 
mages ; and it was ſaid, that the divorce was cauſa fri- 
81duatis; and per Knivet, Then he may recover his nature, 
and act as a man, and rehave his feme, therefore anſwer. 
'rtan ſaid, the aftion is brought againſt R. and his feme, 
and leme cannot raviſh a feme ; judgment of the writ, 
wn allcatur ; for ſhe may aſſent, or be aiding, or carry 


Way the goods, b ich he pleaded Not guilty. Br. 
ria '> by which he pleaded Not guilty r 


Hah 
The plaintiff ſets forth in her bill, that ſhe joined with 


her huſband in ſale of part of her inheritance, and after 
ſome diſcord growing between them, they ſeparated them- 


| ſelves, and 1001. of the Boe received upon the ſale of 


the lands, was allotted to the plaintiff for her maintenance, 
and put into the hands of Nicholas Mine, &c. aud bonds 
then given for the payment thereof unto H. G. deceaſed, 
to the uſe of the plaintiff, which bonds are come to the 
defendant as adminiſtrator to the ſaid HZ. G. who refuſes 
to deliver the ſame to the plaintiff, and hereupon ſhe 
Prays relief; the defendant does demur in lat, becauſe the 
plaintiff ſueth without her huſband ; and it is ordered the 
defendant ſhall anſwer directly. Cary's Rep. 124. | 
She cannot ſue for it during cohabitation, Mp. 874. 
The eccleſiaſtical court is the proper court for alimony, 
and if the perſon will not obey, they cannot but excom- 
municate him, Het. 69. | 


Alimony was decreed at the ſuit of her brother, who 


|. had maintained her a year and an half vince her departure, 


and alſo the benefit of a bond 
Chan. Rep. 44. 


The ſpiritual court never allows any ſuit for alimony but 
after divorce, tho" ſometimes they have decreed it upon 
divorce ; per Twiſ/den J. who: ſaid that the judges of the 
ſpiritual court had ſo-informed him. Sid. 1 6 

A deed, by which the baron agreed to allow the wife a 
ſeparate maintenance, was confirmed in Chancery, Finch 


given before marrriage. 


| Rep. 73. Rn 


The baron covenanted with L. to pay his wife, or ſuch as 
ſhe ſhould appoint, gol. a year as a ſeparate maintenance, 
provided ſhe tive at ſuch a place as N. and I, apprint. 
Baron pleaded, that ſhe did not live at ſuch place as N. 
and IF appointed. Plaintiff replies, that ſhe was always 
ready to live at ſuch place, but that N. and I. appointed 
no place, Defendant demurred, for that it was'a con- 


|dition precedent; but the plaintiff inſiſted it was only 


ſubſequent, and ſo become impoſſible, N. being ſince 
dead, and no place being appointed. Per cur. The con- 
dition is ſubſequent, the covenant being, in purſuance of 
a former abſolute agreement, to pay fo much, and it is 
like an aſſent of the huſband, which is intended, till the - 
contrary appears. 3 Keb. 363. HIREs 

No alimony except pro expen/is litis can be decreed but 
by conſent, unleſs fir/t there is a decree for ſeparation. 
Chan. Ca. 251. o 

Action at law againſt the executor of the baron for 
gods bought in the baron's life-time by the wife, while ſhe 
lived ſeparate, and had a ſeparate maintenance, and after 
verdict for the plaintiff at law, the executors bring bill 
for relief, and ſuggeſt as above, and that the plaintiff knew 
it to be ſo, and pray'd an 1njun&ion ; but denied, it 
being a proper defence at law. Pern. 71. 

Where, on a ſeparation, lands are convey'd by the 
baron in truſt for the feme, Chancery will not bar the 
feme from ſuing the baron in the truſtee's name, and a ſur- 
render or releale by the baron ſhall not be made uſe of 
againſt the feme. 2 Chan, Ca. 102. | Ez 

A woman living ſeparate from her huſband, and ha- 
ving a ſeparate maintenance, contrat?s debts, The cre- 
ditors, by a bill in this court, may follow the ſeparate 
maintenance whilſt it continues ; but when that is deter- 
mined, and the huſband dead, they cannot by a bill 
charge the jointure with the debts; by Lord Keeper 
North; and the rather becauſe the executor of the huſband, 
who may have paid the debt, is no party. Fern. 326. 

Defendant covenanted with the plaintiff to permit S. 


eſe | the defendant's wife to live ſeparate from him, until he and 


ſhe ſhould by writing under therr hands, attefled by two wit- 
neſſes, give notice to each other that they would ren. c0= 
habit, and that during the covertures, and until ſuch notice, 
he would pay unto the plaintiff 30ol. per ann. for her main- 
tenance by quarterly payments, &c. and for 75 1. being one 
quarterly payment, he brought aCtion of covenant. The 
defendant pleaded in bar, That after the ſaid indenture, 
and before this attion brought, another indenture was mage 
between him and S. his wife of the one part, and the plain- 
uf of the other part, reciting the ſaid firſt indenture ; and 
alſo that he and his wife did intend to cohabit, and did 
then attually cohabit, and that ſo long as they ſhould _ 
Tx” { 


Vai. 1, 


"0 


Os n 
PRONE SRI BLILERE-O 


_ EI PRIge * ne IRE? LAY =o TD . * ws 4 » a” egy” 
I A —— he ME. of —— + md - _ oo 4” oy 
Vas or _ bf bh - an" _- Y - Þy * we ITY ? % 4 4 
pegamgt—epy—_ 4 "— — —— bY fo <p dig Roe 
b ” eh na pw _ m Aarti diate ch KEII—_ m as ” s 4 > : 
Pore SO gg ws te on ya RS Rr i 209 WA 4a 4 ma > : . 4 Ro ee. 4 
—_ : v Maes oe lf ws . #, ? . £ DEV 3 q ml Be MN bh 
IG IVR” L 2 4 -——_ 7 : PCC I ECT EE AO IE? IPOD T7 ” - I 
- 
, 


4 ff" SE 

aha Hao i, 

= anne 
4 — i br AS 

Ong hr Re raabok 

. - _ _ _— _ 


-. Ki OO PERS» > 0c et FE fo wg ee 7" watt 44 a 
a2 p bg us 


6. Med. 147. 


ws OO. 
the yearly payment ſhould ceaſe; and that in the ſaid laſt- 
recited indenture the plaintiff did covenant with the defen- 


dant, that 'he ſhould be ſaved harmleſs from the ſaid yearly 


payment, ſo long as he and his wife ſhould cohabit 3 and avers 
_ that ever ſince the laſt wp they did cohabit, and de- 


mands judgement of the ation, The plaintiff replied, 
that they did not cohabit modo & forma, &c. Adjudged 
per tot. cur, for the plaintiff; for unlefs the cohabitation 
had been according to the firſt indenture it was no bar, 


the Jaſt indenture not having- taken away the effect of 
the former, and a latter covenant cannot be pleaded in. 


bar of a former ; but the defendant muſt bring his ation 
on the laſt indenture, if he would help himſelf. 2 Yen. 


21 t; | 
Vhere baron and feme live ſeparate, and alim:ny is ſen- 


fenced to the wife, if the wife ſues in the ſpiritual court 


for defamation, the baron cannot releaſe the coſts ; otherwi ſe 
if baron 'and feme cohabit. So of a /egacy; but if the ſuit. 


be there for a legfcy, which is originally due to the baron 
and feme, and is not a part of the alimony, he may re- 
leaſe the ſuit, and alſo the coſts, becauſe he may diſcharge 
the principal ; per Holt Ch. J. 5 Med. 71. 

Tho! a huſband be bound to pay his wife's debts for a 
reaſonable proviſion, yet if ſhe parts from him, eſpecially by 
reaſon of her miſbehaviour (as in the pfincipal caſe it muſt 

be preſumed ſhe did, ſhe living in adultery after the fe- 
paration) and he allows her a maintenance, he ſhall never 
after be charged with her debts, till a new cohabitation. 
Dutton, having more than 30001. per ann. married 1. 
the plaintiff, who had 10,0007. portion, and ſettled 1000 /. 
per ann. upon her for her jointure, and the greateſt part 
of D's eſtate was ſettled upon the firſt and every other 
ſon in tail male ſucceſſively, as uſual in marriage ſettle- 
ments. D. run greatly in debt, and 7. his eldeſt ſin being 
of full age, D.upon a calculation of his debts, and the value 
of his eſtate for life, . with impeachment of waſte agreed 
with F. to convey all his eflate to him, and F. covenants to 
pay all D's debts, and to allow him 500 /. per ann. rent- 
charge for his life ; and further (upon which the queſtion. 
ariſes) that F. ſhall indemnify D. from all debts, charges, 
and expences for the maintenance of the ſaid M. being then 
ſeparated by conſent9 MM. brings a bill againſt D. her 
'buſband, -and 'F. the ſon, to have an allowance for her 


' maintenance, &c. Cowper C. ſaid, that by this covenant 


to indemnify the father from maintaining his wife, the 
ſon has taken upon himſelf the charge of maintaining her; 


and, as to this purpoſe, ſtands in the place of the huſband, | 


who is bound to give his wife an allowance, if he volunta- 
rily ſeparates from her, and he took zhe ſon in this caſe to 


"be'in nature of a truſtee for the wife, ſo far as a reaſonable 


| allowance for her maintenance ; and tho” the ſon doth offer 


to maintain her at his own houſe, yet he did not think 
ſhe is bound to accept that offer ; for tho” he ſtands in the 
place of the huſband as to her maintenance, and a huſ- 


band is not bound to allow any thing to his wife for 


maintenance if he offers to take her home; yet in this 
caſe here lies no ſuch obligation upon the wife to live with 
the ſon, and tho? ſhe refuſes, ſhe ought to have a reaſon- 
able allowance ; and ordered her to be allowed 200 /. per 


ann, Note ; In this caſe, Lord Chancellor allowed her 


to keep the plate, &c. which ſhe bought, or was given to 


her by friends, during the ſeparation. 4 Fin. 178. cites 
' MS. Rep. Trin. 1 Geo. 1. ; | 


An agreement between huſband and wife to live ſeparate, 
and that ſhe ſhould have a ſeparate maintenance, ſhall 
bind them both till they agree to cohabit again. 8 Med. 


In the caſe of a ſeparate maintenance, if the hu/hand 


' maintains the wife, it bars her claim in reſpe#t thereof ; 


per Ld. C. Macclesfield. 2 Wms's Rep. 84. 


In caſe of a wife's ſeparate maintenance, if it be nof 


' demanded by hir, ſhe will be concluded even where ſhe has 
© no other perſon to demand ,it of but her huſband ; per 


' Lord C. Macclesfield. 2*Wms's Rep. 84. 


'. p 


Tho” the wife has a ſeparate maintenance, with power 


' to make a will, and by will makes an executor, and diſ- 
poſes of all ſhe had, but the executor took nothing, the 
' whole being otherwiſe diſpoſed of ; it was decreed, that 


"BAR 


| the huſband's eſtate in the hands of anothe 


huſband being now dead, is ſubject by II Perſon, th, 
wife's funeral expences. ' 9. Med. 31. 9 hoy th 
' Where the huſband, during his cohabitation 
wife, makes her an allowance of ſo much \ Yea Ok the 
| expences, if ſhe out of her own good houſewit. Av be 
thing out of it, this will be the huſband's Wy: : 40 
ſhall reap the benefit of his wife's frupality, becy aka 
he agrees to allow her a certain ſum yearly hl © Whey 
the agreement is, that ſhe may be provided with be: , 
and other neceſlaries, and whatſoever is ſaved out Wm: 
redounds to the huſband ; per Lord Keeper Fir. Whew 
Rep. 304: | | 2:1 
A term was created on the marriage of /. with 
railing 200 /, a year for pin-money, an in the (4, 
A. covenanted for payment of it. There w 6 
of one year at A.'s death, which was decreed, bec 
the covenant to be charged on a truſt eſtate ſett 
payment of debts, it being in arrear for one year 
fecus had it been in arrear for ſeveral years { 
Prec. 26. EE ON ONT : 
The plaintiff's relation (to whom he waz beir) allow 
the wife pin-money, which being in arrear, he nave 
a note to this purpoſe; 1 am indebted to my wit; 1 
which became due to her ſuch a day ; after ty 6 will 7 
makes proviſion out of his lands for payment of all his. " 
and all monies which he owed to any perſon in truf far ; 
wife; and the queſtion was whether the 1co!, wa b 


D. for 
icracrt 
are 
\uſe 
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ON y + 


Chay 


| be. paid within this truſt; and my Lord Keeper deciee] 


not ; for in point of law it was no debt, becauſe ; man 
cannot be indebted to his wife, and it was not mone 
due to any in truſt for her. Hill. 1701. between C,. 
wall and the Earl of Jfountague. But guere; for thi 
teſtator looked on this as a debt, and ſeems to intend ty 
provide for it by his will. Abr. Eg. Ca. 66. 
Where the wife has a ſeparate allowance 1:24; befor 
marriage, and buys jewels with the money ariſing therequt, 
they will not be aflets liable to the huſband's debt, 
Chan. Prec. 295. | | 

Where there is a proviſion for the wife's ſeparate uf 
for cloaths, if the huſband finds her cloaths, this will bar i! 
wife's clatm ; nor 1s it material whether the allowance he 


provided out of the eſtate which was originally the hul. 


band's, or out of what was her own eftate ; for in bath 
caſes her not having demanded it for ſeveral years together, 
ſhall be con/trued a conſent from her that he ſhould receive it; 
per Lord C. Macclesfield. 2 Wms's Rep. 82, $4. 

So where 5ol. a year was reſerved for cloaths and pri 
vate expences, ſecured by a term for years, and ten-yeats 
after the huſband died, and ſoon after the wife died; the 
executors in equity demanded 5007. for ten years arret 
of this pin-money; but it appearing that the han 
maintain'd her, and no proof that ſhe ever demanded i, 
the claim was difallowed, 2 W/ms's Rep. 341. 


10. Of ſurvivorſhip and the effefs of it ; what things the 
huſband ſhall have after the death of the wife, and wh 
charge of the huſoand ſhall bind the wife, 


Baron marries a feme wrongfully ſeiſed of lands, and 
after the marriage he occupies them without the barin' 
aſſent, yet ation lies againſt both, as well for the occu 
pation before the eſpouſals, as after during the feme's|iitz 
but after her death, aCion lies not for this occupation 
againſt the baron ; but if the perſon who has right entets 
into the land after marriage, and the baron re-enters 
right of his feme, or if after the marriage he pecupies tne 
lands, and then the feme dies, treſpaſs lies againſt þim; 
per Rede J. Kelw. 61. ; 

A feme ſole makes an agreement with other perſons ! 
diſtribute the reſidue of the eflate of M. among them, 2! 
after marries the defendant ; per cur. W hat came | 
tween ſeven and eight years after marriage by the death 0 
the ſaid M4, was not within the compaſs of the ſaid 2277 
ment, but was to go to the benefit of the huſband: 
Chan. Rep. 26. y 20 

-If a man marries an executrix and waſte the Ty 
a deva/tauit in the wife ; per cur. for it was her fo F ; 


goods, "is 


take ſuch huſband that would make a deva/tavit 3 3, 


j 0863 


3B A. ®R 


Pines ]. If a recovery againſt Baron and 2me be in a de- | 


wit, if the baron ſurvives the wife he ſhall be charged, 
Vaſtavits 


74 if the feme ſurvives ſhe ſhall be'charged z but if the | 


not againſt baron and. feme in the life of the 

_ the dies the baron ſhall os be charged.” Cy9. 
o Hw” , I's t BI 0 AFB, 

Co 819+... when fle bonghi rods for money, and after 
fe when ſole bought goods for money, and ait« 

he wot died. Jo he goods came to the huſbands hands 
_ hor t:ath, but the debt remained unpaid ; the bill was 

of creditor to diſcover the goods, ' Defendant de-. 

Td, but over-ruled by the Lord Chancellor, who with 


ome carneftneſs ſaid, he would change the law in that 
poink. Chan. Ca. 395 ed and 
if huſband and” wife have judgment 1n ſeire facias for 
Jebt due to the wife, the benefit thereof ſurvives to the 
huſband ; for the judgment is joint, and therefore ſhall 
curyive 3 if the huſband outlives the wite, he ſhall have 
te benefit of it; and if the wife outlives the huſband, 
he {ball have the benefit of it ; per Holt Ch. 'J, but 
Rookeſty I. doubted. Comyns's Re. 31, 3% RY 
Baron by reputation only, as where, the marriage was 
þy a mere layman, (a ſabbatarian) is not intitled to adm- 
nitration to the wife. 1 Salk. 119. * TEE 
A feme dum ſola gave a bond, an@ then married ;' the 
uband became bankrupt ; the bond-debt is diſcharged by 
the bankruptcy of the huſband, ſo that if he dies, ſhe 
ſhall not be further chargeable ; per Parker Ch.-J. who 
declar'd the judgment of the court as to the firſt part, 
and his own opinion as to the Jatter part. 10' Mod. 


in the cauſe, that' Sir //. MM. being very old and mfirm for 


ſeven years before bjs death, did not recerve money hinifelf, 
thi be ſigned receipts, and executed leaſes, &c. but the m9-. 
ney was uſually paid to Lady Milman, his wife. Cowper | 


C, decreed Lady Milman to account for what money'ſhe 


received for ſeyen years before her huſband's death; ut 
the maſler ſhould be eaſy in taking the account, and al- 


low for houſe-keeping, &c. without vouchers. 4 Fn. 
{abs | Ke OY 


If tenant in dower takes a ſecond baron, and' they t2v0 | 
leaſe the land which ſhe had to her dower of the endowment! 


of her firſt baron for years rendring rent, and dies, the 


ſecond baron ſhall have that which was arrear in the time | 


Say wife, and not the heir; for he is a ſtranger tothe 
eaſe, and by the death of the tenant in dower the leaſe 
void, By. Rents, pl. 10.. | 

If baron be poſſeſſed of a term for 20 years in right of 


his wife, and he makes a leaſe for 10 years, rendring rent | * 


t him, his executors and aſſigns, and dies, tho' the wife 
lurvives, ſhe ſhall not have the rent, becauſe ſhe comes 
in paramont the leaſe, 4 Lev. 185. by 

A truſt of leaſe for years for a wife does not, after 
the wife's death, go'to the huſband in equity, as it was 
relolved, Jenk. 245. | rn Wl 

Two femes jointenants of a leaſe for years, one of them 
takes huſband, and dies, yet the term ſhall ſurvive ; for 
tho' all chattles real are given to the huſband if he ſur- 
Vive, yet the ſurvivor between jointenants is the elder 


ws 


title; and after the marriage the feme continued ſole pol- 


leſſed ; for if the huſband die, the wife ſhall have it, and 


not the executors of the huſband ; but otherwiſe of per- | 


{onal goods, Co. Lit. 185. MES | 

If a feme ſole be poſſeſſed of a chattle real, and be 
thereof diſpoſſeſſed, and then takes huſband, and the wife 
es, and the huſband ſurvives, this right is not only 
given to the huſband by the intermarriage, but the exe- 
cutors or adminiſtrators of the wife ſhall have 1t ; ſo'it is 
if the wife have but a poſſibility. Co. Lit. 251. a. 

the wife be poſlefled of chattles real in auter droit, 

3 eXecutrix or-adminiſtratrix, or as guardian in ſocage, 
Sc. and ſhe intermarries, the law makes no pift of 
pare to the huſband, altho' he ſurvived her. | Co. ' Lit. 

SH. a, ; kh » 63. Say 7 WHY 

if a woman \ grants a term to her own uſe, and takes 
unand and dies; the huſband ſurviving ſhall not bave 
Ustruſt, butthe executors or adminiſtrators of the wite; 


C 


- 


LI 


| creed to him. "Fir. Rep. 1. TIO $7 | | 
242. LIED | a |  1f a perſon dies inte/tate-poffeſſed of goods, and a feme 
| Bal by the heirs and reſiduary legatees of Sir I." Mfil- Ih Þ adminift 

men againſt Lady 1ilman, executrix of Sir WW. MM. to. granted to the other only, and the feme dies within the year, 
have an account of the teſtator's eſtate ; it being' proved. 


"EE 
for it conſis in privity'; ' and (> it has been' reſolved by 
the juſtices, Co. Lit, £19 26-24 Fol. £4; 7 


£ 
* 


pened in a manor of the feme's, ſhe ſhall have it;/ becauſe 


there 1s no property before aſcizure. Co. Lit. c 34.6% FR 
Goods which-a femme has'as #xroutrix remain in and to' 


her if her hiſſband'/die; and if the! herſelf die, her huſband 


and ſo executor*t>'the rſt. teſtator ;/ for they were heirs 
in atiter droit;' vi2.as ſhe!repreſefited'the perſon of the. 
teſtator,” Went, Of Ex. 86782153 0) 1 od Hed will 

A bond was given to'a \feme Pelepg who takes baron, and 
dies. 7. 8. took out letters of adminiſtration to the feme, 
and brought anaCtion of debt-upon'this bond ; the '6blipor 
pleaded;>that by the marriage tive debt became duets the 
baron ;| but- the court ſaid,'that*it did not; for ib was a 
thing in aCtton, and therefore the plea is not gobdi”” Sty: 
20g. | :'s ths 13: EI 2EMR 20-397 To 
* A fam" of money was: provided by ſottlemtnt of "lands \for 
raifing davghters-portions. One of them marries; and{dies 
before her portion paid. The: huſband” takes out\adri- 


he had a right to the money's; a portion'or proviſion 
for his wife. Chan, Ce. 169. LOT 39.4 
\ Legacy deviſed"to a daughter'ts*be' paid out" of Jands 
mortgaged to the father, which:mortgage-was farteited'in 
teſtator's life ; ſhe married tht 'plaintiff and died; the 


huſband takes out adminiſtration, and the legacy was de- 
Lond , 31 


* 


covert and another are next. alin; and adminiſtration is 


before any diſtribution ; | yet the baron, by taking admini- 
tration to his feme, ſhall be intitled'to her ſhate;it being 
an intereſt veſted-in her upon the death of the inteſtate, 
Carth. Ly DS IJUDADS ODS: 430 | n di. 7 

Baron cannot prejudice the wife for her frank tenement 


her firſt baron, and her ſecond baron accepts for dower 
leſs than a third'part ; after the'death' of the ſecorid baron 


ſhe may waive it, .and have -her full third part. Jenk. 


a 


{hall be charged. Br. Fointenants, pl. 30. 
And yet if A.»be indebted to'the King, and A. and B. 


| purchaſe jointly in” fee, and A. dies, and B. ſurvives, he 


ſhall not be charged. Note the diverſity ; for the other 
is only a chattle, all-which-the baron'may alien without 
his feme. . Br. Jointenants, pl.\ Jo. ON 2, 
Baron made .a \ leaſe of the wife's lands, and the leſſee 
being 71gnorant of the defeaſible title, built upon the land, 
and was at great charge therein ; the baron died, andthe 
wife ſet a{ide the leaſe at law; but was' compell'd in 
equity to yield @ recompence for' the building and bettering 
the land ; for it was worth ſo much the more to her. 
Chan. Rep. 56: Foot? | TT 
An avowry 15 made upon the huſband and wife, where 


* 


| the wife rs the tenant. In this caſe no diſclaimer lies z for. 


the wife cannot'be examined in this caſe; and the” huſ- 
band's diſclaimer ſhall not hurt the wife for her freehold 
or inheritance, any: more than his confeſſion ſhail. ent. 
I . l ; | 74 . ; | 
_ alone aliens the land of the wife by fine. with 
proclamations, and dies ; five. years expire after his death 
without actioh or. entry of the wife, *tis a bar for-eyer 
to the wife and her heirs. Dyer 72. WAI 
In debt on bond. for performance of covenants in an inden- 
ture between the defendant and A. his wife of the one part, 
and the plaintiff of the other part., "The jury found. the 
huſband ſealed the deed, but nat the wife ; the juſtices held, 
that if the huſband had ſealed and delivered it n the name 
of the wife, it had been the deed of the wife during the 
life of the huſband; and if they by indenture had bar- 
eained and ſold. Jand of the wife rendring rent, it bad 
been.a good deed\of the wife, becauſe ſhe might have 
afterwards accepted the rent, and -made the ceed:/good. 


Cro. E. 769. pl. 12. \ 
WO” HAIR HK Huſtand 


' If huſband dies before he (ſeizes an eftyay, which hap- | 


ſhall not have them, unleſs heithe his: wife's executor, 


nitration ; this adminiftraton\js- proJforme only ;| forthefe _ 


or inheritance; if ſhe 1s intitled:to dower of the lands of 


' "Where the baron is indebied'to the King, and be aud his 
|feme purchaſe land for 60 years,” and: he dies, the feme 
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BA. 
Huſband dwiſed his land to his wife during the minority 
of his fon, and dies ; he has only a poſthumous ſon by 
the will the wife has power to mate leaſes, to raiſe money 
to pay debts, &c. ſhe enters and takes the profits, and 
marries a ſecond huſband ; he lives ſome years and takes 
the profits and dies, She leaſed ſome part according to 


_ the will, and continued taking the profits of the reſt; the 


fon comes to 21, and proves a revocation of the will, and 
prays his mother may account. Ordered that ſhe account 
fer all the profits that herſelf or her huſband took ; for 


ſhe ſhall be ſaid to take them as guardian till 14, and | 


after as bailiff, and was to anſwer what her huſband took 
as in a devaſiavit; and the wife having n9 notice of the 
revocation, had paid /egacies according to the will, which 
were charged on the lands. Thoſe were ordered to be 
allowed, but as for the leaſes, tho? for fines and full rents, 
the court would not make them good, becauſe ſhe could 
not let 'or leaſe lands. Chan. Ca. 126. | 

If' feme executrix ſurvives, ſhe ſhall be charged for da- 


mages recovered upon a devaſiavit again/t her and her baron, 


for waſte committed by the baron during the coverture, but 


ſhe ſhall not be charged, for co//s recovered againſt the 
baron de bonis propriis ; and judgment accordingly. 2 
Lev. 161. 

| Deviſe: of B8ool. to be inve/ted in land for the benefit of 
the wife of F. S. for her life, and afterwards to her chil- 
dren, and the intereſt of the money to go in the mean, 


_ time to ſuch perſon as would . be intitled to receive the 


profits; F. 8. the huſband becomes a bankrupt. Per cur. 
This not being a truit created by the huſband, nor any 
thing carved out of his eſtate, but given by a relation of 
the wife's, and: intended for her maintenance ; 'tis not 
liable to the creditors of the huſband, and decreed the 


 rntere/t to be paid ta the truſtee, to be laid out in land, and 


ſettled according to the will. 2 Vern. Rep. 96. 

A feme had 10007, and it was agreed by marriage-ar-. 
ticles, that 7ool. of it ſhould go to pay his debts, The 
huſband after marriage, without the wife, aſſigned the Joo l. 
likewiſe to creditors, and decreed ſo much to be paid as 
was really due to them, and the reſidue, if any,to be'put 
out for her benefit. Chan. Prec. 325. : 

If a bill of exchange be made to the feme dum ſola, the 


huſband may aflign it, and the aſfignee ſhall bring the 


action in his own name. HWns's Rep. 255: 

If the wife had recovered a judgment at law, and elegit 
thereupon, the huſband would have had a power to aſſign 
that intereſt of the wife, for or without conſideration, &c. m 
truſt for himſelf or as he pleaſed ; ſo by parity of reaſon, 
the wife having a decree of a court of equity for her demand, 
and to hold and injoy 'till ſatisfa&#ron, &c. the huſband has 


the ſame right and power to diſpoſe of this equitable intereſt 


of the wife, as he would in caſe of a demand recovered at 
law, &c. and tho' after marriage the huſband is to uſe 
the wife's name in the proceedings in equity in this and 
the like caſes, whereas he need not at law; that makes 
no difference in the thing, or in the right, but in the 


form and manner of proceeding, &c. Per Lord Hard-\ 
 wicke, MS. Rep. Feb. 26, 1734. 4 Vin. 57. 


Barony, See Baron, 

Barr or War, (Lat. barra, repagulum, obex, vedtis ; 
in Fr. barre) In a legal ſenſe is a plea or peremptory ex- 
ception of a defendant, ſufficient to deſtroy the plaintiff's 
action ; and it is divided into bar to common intendment, 


and bar ſpecial ; bar temporary, and perpetual: bar to a 


common intendment js an ordinary or general bar, which 
uſually diſableth the declaration of the plaintiff : bar ſpe- 
cial is that which is more than ordinary, and falls out 
upon ſome ſpecial circumſtance of the fa, as to the 
caſe in hand. Terms de la ley 717. Bar temporary is ſuch 
a bar that is good for the preſent, but may afterwards 
fail: and bar perpetual is that which overthrows the 
action of the plaintiff for ever. Plowd. 26. But a plea 
in bar, not giving a full anſwer to all the matter contained 
in the plaintiff's declaration, is not good, 1 Lill. Abr. 


221. If one be barred by plea to the writ, or to the 


ation of the writ, he may have the ſzme writ again, or 
his right ation : but if the plea in bar be to the ation 
itſelf, and the plaintiff is barred by judgment, &c. it is 
a bar for ever in perſonal ations. 6 Rep. 7. And a | 


'them, and doth not ſay there are no more covenants in 


B AR 
recovery in debt is a good bar to ation | 
the ſame thing : Alſo a recovery on afro uy Caſe for 
bar in debt, &c. Cro, Fac. x10. [n all tis vy 
ſonal, as debt, account, &c. a bar is perpety wor : 
ſuch caſe the party hath no remedy, but by ON "0d in 
or attaintment; but if a man is barred in a real 0g 
judgment, yet he may have an aQion of as Va % 
ture, becauſe it concerns his inheritance 2 2s Fon. alas 
if he is barred in formedon im deſcender yet he 07 nes, 
farmeden in the remainder, &c, 6 Rep, o, ) have a 
It has been reſolved, that a bar in any ation 
perſonal by judgment upon demurrer, verdiq "lg 
fefſion, is a bar to that ation, or any ation of lk IM 
ture for ever : But according to Pemberton chief _ 
1t 1s to be underſtood, when it doth appear that 
dence in one aCtion would maintain the other . fo 
wiſe the court ſhall intend that the party hath wif 
action. Skin. 57, 58. Barto a common intent ;; 
And af an executor be ſued for his teſtator's Fe 
he pleadeth that he had no goods Jeft in his hangs ys 
time the-writ was taken out againſt him, this is T— 
bar to a common intendment, till it is ſhewn that a 
are goods : but if the plaintiff can ſhew by way of rc Big 
cation, that more goods have fallen into his hands Fa - 
that time, then, except the defendant alleds»e nn 
bar, he ſhall be condemned in the ation, Plug 6 
Kitch. 215, Bro. tit. Barr, FIN 
| A bar may be good to a common intent, though nat 
to every intent ; as if debt be brought againſt five exe- 
cutors, and three of them make default, and two at fear 
and plead in bar a recovery had again/l them twy of 200/ 
and that they have nothing in their hands over and thaw 
that ſum. If this bar ſhould be taken ftronoeſt avain 
them, it ſhould be intended that they might have abated 
the firſt ſuit, becauſe the other three were not named, and 
ſo the recovery not duly had againſt them ; but according 
to.the rule, the bar is good. For that by common in- 
tendment it will be ſuppoſed, that the two others did imly 
adminiſter, and ſo the ation well conſidered, rather than 
to imagine that they would have loſt the benefit and ad- 
vantage of abating the firſt writ. Heath's Max, © 
: -þ Touchſtone of Precedents, tit. Pleas and Pleading, 
ol. 192. | | 
So if a bar have matter of ſub/ance in it, and be good 
to common intent, 2t 7s ſufficient, albeit it be net guid 4 
every ſpecial intent ; as when one ſues as executer, and the 
defendant ſaith, that the te/tator made the plaintiff and on 
F. 8. executors, and does not ſay after this, that he did 
not make the plaintiff executor, yet this may be ſufficient, 
Heath's Max. 55. | 
So in treſpaſs, where the defendant pleads that the place 
ts his freehold, this is good ; yet the plaintiff may have a 
particular eſtate, Heath's Max. 55. 
So upon an obligation to perform covenants, the defendant 
alledgeth two covenants, and ſaith he hath performed 


uſtice, 
he ev1e 
r Other. 
aken his 


the deed to be by him performed, yet it is good ; for it 
ſhal] be intended there are no more for him to perform, 
Heath's Max. 55. | 

If a leaſe be made to A. and B. for life, the remainder 
to C. and if C. ſhall die during the life of A. or B. thn 
that it hall remain to E, for life, fi ipſe vellet efſe reſidns, 
&c. and E. (being defendant) pleads his entry after tit 
death of A. and B. and C. and doth not ſay when they ditd, 
yet held to be good in a plea in bar: for if it be a condI- 
tion, it ſhall be intended that the defendant did enter 35 
ſoon as his title accrued ; and if the caſe be otherwiſe in 
truth, than by common intendment it is taken to Þ& 
the plaintiff muſt ſet it forth in his pleading; as 12 3 
formedon in deſcender, if the tenant pleads in bar a releaſe 
of the demandant without warranty, it is good ; and yet 
the releaſe might be made by the demandant in the fe 
of his father, and then it is no bar to the iſſue. Heath 
Max. 56, 57- . 

But no ſubAantial part of a bar may be omitted; ® 
where one is bound to do a thing between ſuch and ſuch a 
time, and the defendant ſaith that he did it, or did it befart 
the day, this is not ſufficient, but he mu/t ew that he 


did it ſuch a day within thoſe times, Heath's Max. *, ; 
6 - 


"'Y- AR 


As. executor upon a bond of the te/lator z the 

D - gain a ſtatute 4 hora by Yi teſlator, 
(end Lcpenat that he has not, nor at the day of the bill 
Ss wy had not, any goods which were the teflator's tem- 
raph? of fue, in his hands to be adminiſtered, unleſs to 
od ;g't aid flatute 3 and upon demurrer to this plea, 
jy biected that it was i]], becauſe the defen{/ant might 
eigen 1s liable to debts, though they were not the 
- any oods tempore mortis ſue ; but all the court, ex- 
ep rlloms ]. held it well, the bar being good to a 

: 1 intent, and It ſhall not be intended that he had 
—_ being ſpecial aſſets, unleſs it was ſpecially 
__ and denied the 7 Hen. 4. 39. which was cited 
aft cood law in that point, and judgement for the 
int, Cro. Face 131. fl. 4. $0 
Though a bar ſhall be taken good by a common intent, 
«+ when the bar depends upon circumſtance, therein plead- 
4 the matter, he m/t ſhew it to be within the circumſtance. 
p> Doderidge J- Lat. 171. ' 

Nebt upon bond for quiet enjoyment from the time, &c« 
the defendant pleaded, that after making the ſaid bond 
1 the day of the bill the plantiff had enjoyed the lands ; 

4 upon demurrer to this plea it was objected, that the 
lefendant does not ſay, a die confettionts ſcripti obligatori 
& ſemper poft confedtionem, &c. Sed non allocatur ;, tor the 
bar is good to a common intent, and it ſhall be intended 
that he always enjoy'd it, unleſs the contrary is ſhewn. 
(Cr, Car. 1410 _ I ET | 

The reaſon why a bar is good to a common intent, 1s 
tecauſe it is to excuſe from a charge. But a replication 
nuſt have a general certainty, becauſe it 1s to deſtroy the 
-xcuſe of the defendant, which is always receiv'd favour- 
bly. Per Holt Ch. J. 12 Med. 665. ; 

There is a bar material, and bar at large: Bar material 
may be alſo called ſpecial bar ; as when one in ſtay of 


feoffment made by the anceſtor of the plaintiff, or the 
like: A bar at large is, when the defendant by way of 
exception, doth -not traverſe the plaintiff's title, by 
pleading, nor confeſs, or avoid it, but..only makes to 
himſelf a title in his bar. Kitch., 6B, 5 Hen. 7. 29. 
This word bar is likewiſe uſed for.the place where. ſer- 
jeants and counſellors at law ſtand to plead the cauſes in 
court ; and priſoners are brought to.anſwer their indict- 


bar are termed (barriſters. 24 Hen, 8. c..24. 
For more of bar in general, ſee Abatement, Adions, 
Judgement, and the pleadings under the ſeveral other 
titles, : .c FE$E EE, $458 | £ 
Barraſfer, Barriffer, ( Barrafterizs) Is a counſellor 
learned in the Jaw, admitted to plead at the bar, and there 
to take upon him the protection-and defence of clients. 
They are termed jur:/conſulti 3. and in other countries 
called licentiat; 3n yure ; and antiently barrifiers at law 


Hl 
2 


called to the bar, by the ancient orders, was eight years, 
now reduced to five, and the exerciſes done by them 
{if they were not called ex gratia) were twelve grand 
moots performed in the inns of Chancery in the time of 
the grand readings, and twenty-four petty moots in the 
term times, before the readers of the reſpeCive inns : 
And a barra/ter newly called is to attend the ſix next 
Mg vacations, the exerciſe of the houſe, viz. in Lent 
and Summer, and is thereupon for thoſe three years ſtiled 
a vacation barrafter : Alſo they are called utter barra/ters, 
.e. pleaders ouſter the bar, to diſtinguiſh them from 
cnchers, or thoſe that have been readers, who are ſome-' 
bmes admitted to plead within the bar, as the King, 

veen, or Prince's counſel are. Barra/ters who con- 
tiantly attend the King's Bench, &c. are to have the pri- 
Vilege of being ſued in tranſitory ations in the county of 
Hiddleſex. But it hath been queſtioned, whether an ac- 
9n of debt doth lie for their fees; unleſs it be upon ſpe- 
Ul retainer; for a counſe]lor's fee is honorarium quiddam, 
"0 ercenarium, as that of an attorney or ſolicitor, 2 


M we. 214, &c. Wood's Infl. 448. Jac. 
SOL 1.7 


the plaintiff's aCtion, pleadeth ſome particular matter, v7z. | 
2 deſcent from him that was owner of the land, &c. a. 


ments, &:. whence our lawyers that are called to.the | 


were called apprentices of the law, in Lat. apprenticit juris | 
wbiltores, Forteſc, The time before they ought to be 


DA 

Warrafoz, or WBartrefer, A barrator is Ceſcribed & - 
perfon who is a common mover, exciter or maintainer of 
ſuits or quarrels, either in courts or in the country z and 
tis offence contifting in all kinds of diſturbances of the 
peace, and the ſpreading of falſe rumours ard calumnies, 
whereby diſcord and ciſquiet may grow among neigh- 
bours, it is not material whether the ſuits corhmetced be 
in acourt of record or not, of whether thoſe quarrels re- 
late to a diſputed title of poſſeſſions or not. Co. Lit. 308. 
a. b, 8 Co. 36.b., 1 Hawk. P.C. 243. 1 Dan. 7254 
3 Inſt. 175. | 

But if a man proſecutes an infinite number of ſuits 
which are his own proper ſuits againſt others, yet he ſhall 
not be a barrator by this; for if they are falſe and ground- 
lefs, the defendants ſhall have coſts againſt him. t Kod. 
Abr. 335. But by i Hawk, P, C. 243. if ſuch ſuits are 
OL Oni, and brought only with a defign to op- 


See 3 Med. g8. 8 Co. 36. 


An attorney cannot be deemed a battator in reſpect of 
his maintaining another in a groundleſs ation, to the 
commencing whereof he was no way privy. 1 Haw; 
P, C. 343- | | 

Alſo it ſeems clear thzt no man can be a barrator in re- 
ſpect to one act only; for every inditment for ſuch crime 
muſt charge the defendant with being communis bafrafa- 
tor. 8 Co. 36. *2 Rol. Abr. 39. re 

A feme covert cannot be indicted as a common barre- 
ter. 2 Rol. Abr. 39, But this opinion Serjeant Hawkins 
ſays is juſtly queſtionable; for ſince a feme covert is as 
capable of exciting quarrels, in the frequent repetition 
whereof the notion of barretry ſeems to conſilt, as if 
ſhe were ſole, why ſhould ſhe not as properly be indicta- 
ble for it? 1 Hawk. P. C. 243. 

No general indiftment, charging the defendant with 
being a common. oppreſlor and diſturber of the peace, 
and ſtirrer-up of ſtrife among neighbours, is good, with- 
out adding the words communis barrattgtar, which is 4 
term of art appropriated by the law to this purpoſe. 
1 47d. 288. 1 Sed. 282. Cro. Jac. 526. = 

An indiftment of barratry concluding cont” formam 
it, But only for the puniſhment of it, ſuppoſing it an 
offence ar Common law. 2 Kol. Abr. 79. Cro, Jac. 
527. Cro, Car, 340. 2 Keb, 400, 410. Cre. liz. 


148. 1 Hawk. P. C. 244% _: Ne 
Alſo it hath been holden that. an indiQtment of this 
kind may be good, without alledging the offence at any 
' certain place; becauſe from the nature of the thing, con- 
 {iſting in the repetition of ſeveral adts, it muſt be intend- 


' of the county. 2 Keb. 410. Cra, £lizs 195. Latch 
194. Palm. 450. and 1 Kol. Rep. 205.  _.. 
Tt hath'been reſolved that ſuch an inditment 1s. not 
good, without concluding cont” pacem, &c. for this is an 
eſſential part of it. Cre. Fac, 527: on Por 
It ſeemeth to be the ſettled practice at this day, not to 
ſuffer the proſecutor to go on in the trial of an indit- 
ment of this kind, without giving the defendant a note 
of the particular matters which he intends to proveagainſt 


JE 


| fence againſt ſo general and uncertain a charge,'which 
may be proved by ſuch a multiplicity of 'difterent-in- 
ſtances. 5 dad. 18. 1 Hawk. P.C. 244 © © 
. If they are common perſons, the uſual puniſhment is 
by fine and impriſonment, and alſo by binding them to 
their good behaviour ;. but if they are of any'profeſſion 
relating to. the law, they may be farther . punjſhed, 'by 
being diſabled to practite for the future. ut. 104. 1 
Hawk. P. C. 244. | | A AE, 
An attorney, upon barretry being proved againſt him 
by divers affidavits read in court, had judgement. to be put 
out of the Toll of attornies, and be fined 501. and turned 
over the bar, and ſtand committed. , Szy. 483. 
In caſe of barretry the defendant, upon motion, may 
| have a rule to. have articles delivered him of the inſtances, 


— 


| 4 Z Ty + +. a1d 


preſs the defendants,ſuch a man may as properly be called _ 
| 2 barrator, as if he had ſtirred up others to bring them. 


flatuti is good, though no ſtatute be made dircdly againſt 


ed'to have happened in ſeveral places; for which cauſe it 
' is ſaid, that a trial ought to be by A jury from the body 


him ; for otherwiſe it will be impoſſible to prepare a de- 
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aid the proſecutor ſha!l not give evidence of any parti- 


cular befides z and if he gives no articles, he ſhall give no 


_ evidence ; per Harcourt, Maſter of the office, © Me. 
262. * 
By //at. 3 : 
barreter or maintainer of pleas in the counties, nor 
ttewards, who are not attorries of their lords, to make 
ſuit ; nor to pronounce the judgments, unleſs they be re- 
gquelted of all the ſuitors; and if any do it, the King 
(hall grievoully puniſh the ſheriff and him. 


An indictment for barretry. 
Middleſex, 


wand 16 Þ 


in the ſaid county 


HE jurors for our ſovereign bord the King 


, on the —— day of 
12 the year of the reign of our ſovereign lord 
at - in the ſaid county, was and yet Is a common” bar- 
rator, and continual difturber of the peace of our faid lord 
the King ; and alſo on the day and year,” and at the place 
ebrue- mentioned, was and /tiil is a common and troubleſeme 
flangerer, railer, and ſower of difcord among his netghbours, 

' und that be hath procitred- and cauſed divers futts and quar- 
re's then and there and elſewhere in the county aforeſaid, 
among/t divers ſubjects of our lard the King, to the great 

contempt of our fyvereign lord the King, and the bad exam- 
tle af other offenders, and againſt the peace of our ſaid lord 
the Kg, 5M 


Barrel, {Barillus) Is a meaſure of wine, ale, oll, 
£c. of wine it contains the eighth part of a tun, the 
fourth par: of a pipe, and the moiety of a hogſhead, that 


is thicty-one gallons and-a half. 1 R. 3. c. 13. Of beer | x7, 


-it contains thirty-ſix gallons; and of ale, thirty-two gal- 
lons. Stat. 23 Hen. 8. cap. 4. and 12 Car. 2. Cc. 22. It 
is declared that the afſize of herring barrels 1s thirty-two 

.eallons wine meaſure, containing in every barrel uſually 
a thouſand full herrings. Anno 13 Eliz. c. 11. The eel 


barrel contains thirty gallons. 2 HT. 6. cap. 13. Cowell, | 


ed. 1927. Jacob. | es pg 
Larriers, (Fr. Barrieres) 'Signifies that which the 


"French call jeu & bares, i. e. paleſira, a martial exer- | 


"ciſe of men armed and fighting together with ſhort 
i fwords, within certain bars or rails which ſeparate them 
- fromthe ſpeators ; it is now difuſed here in England. 
.'Thereare likewiſe barrier towns; or-places of defence on 

the frontiers of kingdom:, 'Corwell, edit; 1757. Jacob.” | 
-- Barriffer. 'See Barrafter, A 13 060-211 3:.6 


. A | , : 7 


_ Barrow, (from'the Sax. Buerg, a heap of carth) A| 


large hillock or mount, . raiſed or caſt up,in many parts 
' of Envland, which ſeem to have been a 
' man tumult, LAI of the dead. .The 
was commonly taken for a grove of trees on. the top of a 
© hill: Kennet's Glo. GS has wes aa ; 
.,, Warfer, (from the Fr. Baratter, to-circumvent) Sig- 
F nthes 1n our books to exchange one commodity.for ano- 
ther, or truck* wares for , wares. Stat., i R. 3. c. 9. 
, And, the; reaſon_may .be,, becauſe they that exchange in 


mark of.the, Ro- 


this manner, do.cndeavour for the. moſt, part,.one to over- | | 
RN EHs ire gf Ley 239 PO PROBE FASYA |  Walſle, A collar for cart-horſes, made of ſtraw, ſedpe, 
| ruſhes, &c. 4. D. 1425. The burſars of the priory of 


.1cach and circumyent the other. Cowell, edit. 1727+ -: 
-., Barfon, Is a word uſed,in Devor/ſbire for the demeſne 
_langs of a manor; ;fometimes the manor-houſe itſelf; and 
lp ſome places far out-houſes and fold-yards.. In the fat. 
- 213 3o £4." 6: C12 | | 
are uſed as ſynonyma's, See Werton, Cowell; edit. 1727. 
Bas Chevaliers, Low or inferior knights by tenure 
- ofrw bare military! tee,” as diſtinguiſhed from bannercts, 
{tije-chief'or-ſuperior knights : hence we calVour ſimple 
- knights, viz. knights: bachelors, bas chevaltcrs. Kennet's 
:Gleffen CEISA +4174 f 75 4 O74 __ +414. 580 #031 
Waſardi, — 7zter injun7iones Philippi Repingdon 
' epiſcopi Lincdln. datas vicariis ludimagiſtris, &c. an. 1710. 
: 24 Trent qutod difti vicarii et clerici quicunque, et pracipue 
Lerimfuerent reveRttt; inhoneftts togts furs cum longis manicis, 
que vulgariter Pokes niminantur, non utantur —— 18 et1am 
bafardos et calapadia deponant, que in eccleſia flrepitum fa- 
cinnt ef- generant malum ſonum, Reg. Repingdon Epiſc. 
Linc, Cowell, edit. 1727. | : 
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£4. 1. c. 33. No ſheriff ſhull ſuffer any 


upon their oath preſent, that A. B, of 


;The Sax. boera 


Barton lands and” demeſne lands / 


B k 'A | Sg 
| 1Safe court, (Fr. cow baſſe) Ts an in 
is, not of record, as the cuurt baron 


ferior egy 
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C; of ) | | Kite, i 

Baſe eſfafe, (Fr Vo at ) Is that 
tenants have 1n their lands; and bg/e te 
to Lambert, are thoſe who pertorm vill 
their loras. Artchen, fel. 41 makes þ 
tenure to be contraries, and puts copy 
ber of baſe tenants; where it may be gathered, t| 
bafe tenant holds at the will of the lord: but 
difference between a baſe e/tate and villena; , 
In pure villenage, is to do all that the 
him ; and if a copyholder have but» Joſe a 
holding by the performance of every command dos 
his lord, cannot be ſaid to hold in viilenage : A v1 » 
holders are by the cuſtom of manors, and oonting oh: 
time, grown out of that extreme ſervitude when. 
were hrit created. Cowell, edit. 1727, Jacob. in they 

2Saſc fee, Is a tenure in fee at the will of 
diſtinguiſhed from ſocag : 7 the ter, 
g m tocage free tenure : But the lord c 

ſays, that bac fee 18 what may be defeated by lin 
or on entry, Ge. Co. Lit. 1. 1B. Baſſa ten z 
tenure, was a holding by villenage, or other cuſton 
({zrvice, oppoſite to alta tenura, the higher tenure in; " 
or by militaty ſervice, &c. —— Manerium ds Cher, 
F arendon cum pertinentits el de antiquo dominicy —_— 
mint regts, unde omma prediita tenementa ſunt parcellg j 
de baſſa tenura ejuſdem manerii. Conſuetud. domus ( 
Farendon, MS. 44. Faced. * x 

| Bas ville, The ſuburbs or inferior town, as uſed in 
France. 
Baſels, { Baſelli) A kind of coin aboliſhed by ki 
Ten. 2. anno.l158. Hollingſhed's Chron, þ. 67, , 

Balſtilard, in the //ar. 12 Rich. 2. cap. 6. Signifiesa 
weapon, which Mr. Speight in his expoſition upon Chaucy 
calls pugionem vel ficam, a poinard ; arrepto baſillardo 
transfixit Jack. Straw in gutture. ' Cum alio baſillardo pe- 
netravit latera ejus, &c. Knighton. lib. 5. p. 2731. 

, Walelers. Nova moncta curit in Anglia poſt baſelers 
circa feſtum ſantii Martini. Anal. Waverl. ſub. an, 
1180. Cowell, edit. 1727. er 
: Walileus, A word mentioned in ſeyeral of our hiſto- 
rians, fignifying a King, and ſeems peculiar to the King 

of England, :» Mongfticon, tom. 1. pag. 65. Ego Edgar 
tatrus Angliz baſileus confirmavi. — In many places of 
the Monaſticon this word occurs; and alſo in Ingulþhu, 
Moimeſbury,' Mats Paris, Hoveden, 5c. Cowell, edit 
ITT». [ 259710 | TIDE 
Waskef-tenure Of lands. See Cantfſtellus, 
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' {..'{ Baſnetuin, A baſner, or helmet. -By Inq. 22 Ed.4. 


-after' the death'of Laurence de Haſlings Earl of Pembrikte, | 
it-was found thus Duod quidem manerium, (1. t. it 
Aſton Cantlore) per /e tenetur de domino rege in capite, 
per fervitium inventendi unum hominem peditem, cum 'arct 
fine chorda, cum uno baſneto, five cappa, per xl. dies ſump- 
tibus ſuis propriis quotiens fuerit guerra in Wallia, Cowell, 
edit. 1727.  / 3-7: FE | 
Balla fenura. See Wale eftate. 


Burcefter Com. Oxon. account —in tribus coleris, uns balle, 
cum tribus capiftris, &c. Parach. Antiq. þ. 574. Hence 
the baſſe for kneeling in churches. Cowell, edit. 1727+ 
+ Waſſinet, A ſkin with which the ſoldiers covered 
themſelves ; from the Saxon baſang, chalamys., Cowl, 
PT] ol þ + + Te | : 
* Waſfard, (B/tardus) From the Brit. baftaerd, that is, 
thus or  abiry: is one that is born of any woman not 
- married, fo that his father is not known by the order of 
Jaw 3, and therefore is called filius populi, the child of the 
- people : ; | | i 


= 


Cui pater efl populus, pater el fibi nullus et 
_ Cui pater eft populus,non habet ipſe patrem. 


ommis ; 
See 1 1nfl.244 


The learned Spelman derives the opprobrious name of 
baſtard from the Norman Jas, and Saxon fleort, riſe or 
original ; as a perſon of a bale and vile birth. 


All 


B A'S 

An well-regulated governments have laid down and 

ted certain rules of propagation, as neceſſary to the 
fett Tien of human ſociety. Hence the folemnity of 
nl Peg 25 eſtabliſhed, not only as it prevents lewdneſs, 
mani"s 
: Aion of faimilies, and conſequently no encourage- 
m_ for induſtry, or foundation for acquiring riches ; 
0 hildren therefore that are born in theſe ſocieties, and 
m_ enjoy any privileges by the Jaws, muſt be ſuch as 
_ i according to therules of copulation; for it is ab- 
= that the laws ſhould give ſanction and privilege to 
os « done contrary to the Jaw, ſince that would take 
yr diſtin&tion of right and wrong, lawful and un- 
in wal . and therefore baſtards, by our law, lie under ſe- 
we” Jifabilitiess 1 New Abr. 309. | 

In ancient days, baftardy was ſo diſgraceful, that to 
cetain a baſtard in a man's houſe was a reflection, and the 

#ain and reproach of the parent's crime dwelt always 
ypon the iffue, ſo that: he could not be admitted to a 
{dal ſervice 3 and therefore, when the biſhops requeſted 
that our laws ſhould be changed in the particular of 
baſtard eignes, the flatute ſays, that all the barons and 
earls anſwer'd wma voce Nolumus leges Anglie mutare. 

n 0; 2 Is/t. 93* | 

ad D al PO filius, and can be heir to no 
man, Do&?. & Stud. dial. 1. cap. 7. 2 Ivft. 143. 

But thouzh he cannot inherit any anceſtor, yet when 

he hath gotten a name of reputation, he may purchaſe by 
it; for all ſurn2mes were originally acquired by reputation. 
George Shelly conveyed lands to the uſe of himſelf, the re- 
mainder to George Shelly his fon 3 tm ens - truth George 
was born of one B. in matrimony of one C. yet was re- 
puted the ſon of George, and Sdacated by him ; though 
the boy was but fix years old, it was ruled that he ſhould 
take the remainder ; for having got by reputation the 
name of George Shelly, theſe words are a certain defigna- 
tion of the perſon to take the remainder. Burt if a re- 
mainder be limited to the eldeſt 3ſſue of F. $. whether le- 
itimate or illegitimate, and 7. $. hath iſſue a baſtard, he 
fall not take this remainder ; for it is not veſted in 7. S. 
25 it was in the other caſe, but is in contingency, and 
the certain time is not defined when this contingency fhall 
happen ; for the baſtard at his birth does not acquire the 
"reputation of being the iſſue of F.S. and fince the baſtard, 
when firſt in"being, cannot take by virtue of this limi- 
tation, he can never take it; for he cannot be underſtood 
to be the perſon deſigned and marked out by theſe words, 
if after his birth it depends on the uncertainty of popular 
reputation, whether he ſhould'take the remainder or not, 
and ſuch a-defignation of the perſon as contains no cer- 
tainty in itſelf, or no relation to any other certain matter 
that may reduce- it to certainty, is a void limitation. 
G, Lit, 3.b. G6 Co. bg. 1 New Abr. 30g. 
But where a remainder is limited to the eldeſt fon of 
Jane $. whether legitimate or illegitimate, and ſhe hath 
iſue, a baſtard ſhall take this remainder, becauſe he ac- 
quires the denomination of her iſſue by being born of her 
y; andfo it was never uncertain, who was deſigned 
by this remainder. Noy 35. OOO 
IU parents are married, and afterwards divorced, this 
$'\6s the iſſue the reputation of children; and fo doth 
o pa Equent marriage of the parents. 6 Co. 65. Hugh's 
r, Z 3, ; = #4 | | 
If the mother diſpoſe of all her lands holden in chi- 
"ary, to her baſtard ſon; ſhe is not within the 32 Hen. 8. 
> 9G which forbids the owners to diſpoſe of above two- 
"0 of luch land for preferment of children ; for chil- 
1 in any law muſt be intended ſuch as are lawfully 
” yo Dyer 345. Co. Lit. 123. b. 2 Rial. Abr. 
If a man, in conſideration of natural affection and 
my covenants to ſtand ſeiſed to the uſe of a baſtard, 
, 5 1 Not good 3 for he is not de ſanguine patris; but it 
laid that a woman may give lands in frank+marriage 
aw) r baſtard, becauſe he is of the blood of the mo- 
"mk but he hath no father, but from reputation only, 
374: cid 59. 6 Co. 77. Now 35. | 


+ regulation, without which there would be no. 


| R "WS "4 
B AS. 
A court of equity wi'l not ſupply the want of a fiit= 
render of a copyhold eftare, i favour of a battatd, a3 it 
will for a legitimate child: Prered: Chan. 4.5 6. 


Under this hedd is conſidered; © - | 


1. IVho fhall be deemed baflards ; and of [ihzoft 


0% , | Anoftititus 
births ; and of baſlard eigne and mulicr puſtuc, 


2. Statutes concerning the ſettling and providing fr 
baſtards, and the caſes determined upch them. 


3- Of general and ſpecial ballardy ; h:tv baftarty is t1 
be tried; and of murdering battard.. 


I. Tho ſhall be Sad baſtards ; and of Laflore eimncy 


and mulier puiſne, S 


All perſons borh out bf lawful matrimony are baſtarys 
by the Common law ; but by the Civil law, thoſe thar 
are born before marriage are Jegitimated by a ſubſ-quent 
marriage ; for by the Civil Jaw, all perfons adopred into 
a man's family were inheritable; and the canonifts have 
allowed of this notion, beeauſe the ſubſequent marriave, 
they fay, takes away the preceeing guilt, and ſhews a 
conſent from the beginning. This difteretce between the 
Civil law may likewife be aſcribed to the power which 
the father, by the Roman law, had over his childten, bc- 
cauſe he was the author of their being, and had the cate 
of their education ; if therefore a child ſhould not be le- 
gitimated by a ſubſequent marriage, the parent would nor 
have him under his yower ; for no man had a power ove: 


havecommanded that to which he gave beifig ; nor would 


which would have cut a member from the commonwealth. 
47 Ed.:3. 14.b. 11 H. 4. 81. Bratt, lib. s. fo. 416. 
1 Rl. Abr. 624. Nr Tas 

If a man dies, and his wife hath iſſue, born 46 weeks 
and 8 days after his death, as if he dies the 23d of March, 
and the flue is born the gth of January following, the 
ifſuc ſhall be legitimate,for by nature it may belegitimate, 
and the law has not appointed” any certain! time for the 
birth of legitimate 1nfants. Mich. 17 Fat. B. R: be- 
tweew©©#:/4'.” upon evidence at the bar, which 
concerned the heir of one ' Andrews, reſolved per curian ; 


being ſworn, informed the court, that by nature ſuch iſſue 
may be legitimate; tor theyſaid that the exa&t tifne of the 
birth of an infantis 280 days from the conception, ſcilicet, 
g months'and 10 days after the-conception, accounting 
it per menſes ſolar*, ſcilicet, 20 days to each month ; but 
it 4s natural alſo, if the birth be at any time within 10 
months, ;ſcilicet, within 40 weeks; for by ſuch"accournt 
10 months and 40 weeks are all one ; bunt by-aceident an 
infant may be born after the 40 weeks or before; and in 
the caſe at the bar it was proved, that the wife longed 
for things in the life of her huſband, and the huſband died 
of the plague'; ſo that he was ſick but one day before his 
death ; and that the father-in-law of the woman perſecuted 
her, and uſed her with great inhumanity, and cauſed her 
to lie in the ſtreets for {everal'nights ; and that the wo- 
man was in travel fix weeks before ſhe was deliver'd, but 
that it was interrupted by the ſaid uſage of her father-in- 
law, and that'ſhe was deliver*d within 24 hours after ſhe 
was received into a houſe and well ufed ; which was good 
proof of the legitimation ; tho? it was proved of the other 
part, that the woman was a lewd woman of her body ; 
and upon evidence the jury found him legitimate. Neta ; 
At the trial one Chamberlain, a man-midwife, informed 
the court upon his oath, that he had known a woman 
deliver'd of one child, an within a fortnight after of 
another; and the doctors ſaid, the birth is ſoonegr or later, 
according to the nutriment that the mother "hath for 1t. 

1 Rol. Abr. 356. Cro. Jac: g41. ESRs | 


3 


there isan apparent impoſſibility that they ſhould be gene- 


| rated by the huſband ; for there is the ſtrongeſt preſumps 


{tion that can be, that they are legitimate, becauſe the 


huſban4 


the vuigo guaſitt ; and conſequently the father would no: 


the child have had the benefit of the parent's education ; 


in'which caſe Dr. Paddy and Dr. Momford,two phyſicians, 


All perſons born within marriage are legitimate, unleſs 
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BA -5 
huſband hath the power and dominion over his wife; and 
therefore may by the law keep her by force within the 
bounds of duty ; to which the canoniſts have added a fan- 
ciful reaſon, to wit, the huſband having the ownerſhip 
of his wife, hath the property of the fruits of her body, 
tho” planted by another ; guicungue ſemen appoſurt mirits 
acquiritur quia eft dominus ventris, Now the preſumption 
thus being that it is the huſband's child, it mult be Jde- 
ſtroyed by contrary proof; and this negative, that it is 
not the huſband's child, is capable of no other proof than 
| this only, that it muſt be ſhewn impoſſible it ſhould be 
the huſband's child ; if therefore the huſband be proved 
caſtrate, the ifſue are baſtards, 1 New Abr. 310. 1 Kol. 
Abr. 358. | 


If the huſband be under .the age of fourteen, the iſſue 


are baſtards; for before the age of puberty, generation is. 


naturally impoſſible. 18 Hen. 6. 31. 34. 29 Af. 54- 
| Bro. Baſtardy 36. Co. Lit. 244. 1 Rel. Abr. 359. 

If the huſband be not within the four ſeas, during the 
time that paſſes between the conception and birth of the 
child, it is a baſtard. This was ſettled when the King's 
dominions extended to the four ſeas only; for to paſs and 
repaſsin the King's dominions was poſſible; without ſome 
knowledge or proof of the matter, was ſuppoſed by the 
law not poſſible ; for there is no ſuch paſſage in a realm 
well governed without examination. 1 Kol. Abr. 358. 
Co. Lit. 244. Brad. 239. If the huſband be in [reland, 
during the time the wife goes-with child, the iſſue is no 
baſtard, becauſe the huſband was within the King's domi- 
nions. 1 Rel. Abr. 358. Quere. 

An order of two juſtices, which was affirmed on ap- 
peal, adjudged 7. S. the reputed father of a baſtard 
child ; the order recited ſpecially, that Afary, the wife of 

onathan Spence, mariner, was delivered of a male baſtard 
child, and that it appeared to them upom oath of, &c. 
that Jonathan Spence her huſband was in the King's fer- 
vice at Cadiz in Spain, and not within the King of Eng- 
land*sdominions, at the time when the ſaid child was be- 
gotten or born ; and becauſe it did not appear that the 
huſband was abſent all the time, as well as at the time of 
conception and the child's being born, the order was 
quaſhed, Carth. 469. 1 Salk. 122. 5 Mod. 419. S,C. 
' Nete ; In trials of baſtardy 2t this day, if the jury find 
that the huſband had not acceſs, tho' the huſband and 
wife live in England, the child is a baſtard; but this 
proof muſt be clear, otherwiſe acceſs wili be preſumed 
in favour of legitimation. .See 1 Salk. 123« 

If the marriage is made null by divorce, the iſſue is 
illegitimate ; as if the parties be divorced by pre-cantract, 
_ conſanguinity, affinity, or frigidity ; for where the mar- 

riage is nullified, it is a copulation without marriage, and 
conſequently the iſſue are baſtards ; and it 1s the ſame by 
our law whether way have notice or not of the conſan- 
guinity, becauſe we look no further than the diflolution. 
1 Rol. Abr. 358, 359, 300. 
If a man marry his couſin within three degrees, or his 

ſiſter, the iſſue got between them is not a baſtard til} rhere 
be a divorce; for though ſuch a marriage be unlawful, yet 


it remains good till ſentence of diyorce be pronounced, 


and conſequently the ifſue muſt be eſteemed legitimate 
- till ſuch a diflolution. 1 Rel. Abr. 357: | 

in ejetment, the queſtion on a trial at bar was, whe- 
ther the leſſor was ſon and heir of Caleb, Lomax eſquire, 
deceaſed, which depended on the queſtion: of his mother's 
marriage; and that being fully. proved,. and evidence 
given of the huſband's being frequently at London, where 
the mother lived, ſo that acceſs muſt be preſumed ; the 


defendants were admitted to give evidence of his inability 


from a bad habit of body ; but their evidence not going 
to an impoſſibility, but an improbability only, that was not 
thought ſufficient, and there was a verdict for the plantiff. 
S$tra. 940. | al © 

And it is ſaid, that formerly if the huſband was within 
the four ſeas, no proof. of non-acceſ5 to his wife was ad- 
mitted, but the child was deemed to be his; but as this no- 
tion was built on no rational foundation, it is now intirely 
departed from ; and though the huſband and wite are both 


in England, if there is ſufficientevidence that he had noac- 


_ ceſs to her, the child will be a baſtard, And this was deter- 


| Ch. J. Raymond, that the old doctrine of bein 


D A *9 

| nga, xk tale of Penarell and Pend! el} 
was an iflue out of Chancery, to try w "M, | 
was the'heir at law of one Thema Bowes Plaint 
that the plaintiff's father and mother weie mar 
ORE tor ſome months 5 that they parted leg? and 
In London, and he going into Stafferdſlire ; N c ſaying 
end of three years the plaintiff was borg : And the the 
ſome doubt upon the evidence, whether the huſbs wy 
not been in Loudon within the laſt year, it was you bad 
tried. And the plaintiff reſted at fir(t upon the oo” 
tion of law in favour of legitimacy, which was e my 
by ſtrong evidence of no acceſs. And it was Fiery 
court and counſel, on the trial at Guildhall beloe 1, 
four ſeas was not to take place, but the 5 itkinth 
liberty to conſider of the point of accets _ rg : 
Go, and found againſt the plaintiff; and the ang, 
ancery acquieſced in the determination. $y 
Andr. 9g. * "IG 
An order was made upon one Moor. a+ 

father of two baſtards, —_ of the body of po 
wiſe of Richard Sharples; in which it is tated tha ke | 
ſeven years before, the huſband had tad no acccſs to fag 
ſhe having never ſeen or heard of him all that time = 
not knowing whether he was alive or dead: which th 
zuftices adjudpe to be true, and that MYeor is the Pere 
them, and ordered him to provide accordingly, Upon 
appeal tothe ſeflions, the caſe is ſtated with ſome a 
that in 1728 ſhe was married to Sharplecſs, then a ſoldier 
in 47ulir's troop, in a barn, by a perſon not in the habi 
of a clergyman ; and that there had been no acceſ; for 
leven years : but it appearing by a certificate from the 
commiſlary general's office, and fram the evidence gf 
S/mon Clarkſon, that one Richard Sharpleſs, who be ws 
told was formerly in Aullin's troop, was muſtered as 4 
private gentleman in the third troop of horſe guards from 
June 2.5, 1733, to Feb. 23, 1736, though Clarkſon (aid 
he could not take upon him to ſwear that it was the ſame 
Richard Sharpleſs pretended to be married as aforetail: 
Upon this ſuppoſition of the huſband's being alive, the 
ſeſſions were of opinion, the children were not baſtards, 
and reverſed the order of the twa juſtices, And now 
upon debate, the order of ſeſſions was quaſhed, and th: 
order of the juſtices confirmed : for it being ſtatedin 
both orders, that there was.no acceſs, according to thc 
caſe of Pendrell and Pendrell, it was immaterial whether 

the huſband was alive.or not. Stra. 1076. 

\ The caſe was, a feme- covert, during -the abſence 0 
her buſband at Cadiz, was brought to-bed of a baſtard; 
and her huſband was not in England fromthe time of 
her conception, till ſhe was brought to-bed. The queſtion 
was, whether this child.was a baſtard, efpecially within 

the words of the ſtatute of ;the 18 E/:z. (here after ol- 
lowing) which faith, cb//dren_ begotten and born out of 
| Jazful matrimony, Which cannot be faid of this caſe, the 

mother being married. at the time of the birth of the 

child; and if ſuch a mother ſhould kill ſuch a child, ſhe 
could not be guilty within: the ſtatute of the 21 Tac. af. 
27. But by the court; he is a baſtard who is begotten 
and born of a-feme covert, whilſt the huſband is beyond 
the four ſeas, And in a real action, if general baſtard} 
was pleaded, the [biſhop ought to certity fuca a one 
baſtard; and where a man is a baſtard, he is ſuch to al 
purpoſes, and why'not within the 18 £l:z. for though 
the ſtatute of 21 Jac..is a penal law, yet the act » 

18 £1iz. is a remedial.law. Zd. Raym. 395» 296. 

But+this non-accels of the huſband ought to be proves 
otherwiſe than upon the wife's oath ; as in the followits 
caſe : The defendant Reading was adjudged, by an or 
of baſtardy, to be the putative father of a baſtard as 
begotten of the wife of one Almint of Shelborn. The fa 
woman, on the .appeal, gave evidence, that the | 

Reading had carnal knowledge of her body wn OF Me 

Auguſt 1732, and ſeveral times fince ; and that herÞ f 

band had no acceſs to her from May 1731, t0 the 

of her examination in. that court, being the 3d of op 

1733; and that the ſaid Reading was the father of - 

ſaid child. And the queſtion on removal of the " 

into the King's Bench was, whether the wife in - ” 


7 


| 
a7 $G,2.which | 


— 
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could be admitted as an evidence for or againſt her huf- 
hand, and to baſtardize her own child, And the whole 
court we'e of opinion, that the wite could be a witneſs 
to no other fact but that of Incontinence, and that this 
ſc mult ve admitted to be a witneſs 'to, from the necel- 
ſity of the thing : but not to the abſence of her huſband ; 
which might properly be proved by other witncfles; and 
likened it to the cale of hue and cry, where the perſon 
robbed ſhall be admitted a witneſs of the fact of rob- 
dery, but not to prove any other matter relating thereto, 
a5 in What hundred the place was, and the like, becauſe 
that may be proved by others, 2 Seff. Ca. 175. 

Where a woman 1s ſeparated from her huſband by a 
Kyorce a men/a & thoro, the children ſhe has during the 
ſeparation are baſtards : for a due obedience to the 
ſentence ſhall be intended, unleſs the contrary be {hewel : 
but if a hutband and wife, without ſentence, do part 
and live ſeparate, the children ſhall be taken to be Jegiti- 
mate, and fo d<emed till the contrary be proved, for ac- 
ceſs ſhall be intended. But if a ſpecial verdict find the 
man had no acceſs, it is a baſtard ; and fo was the opi- 
nion of Ld. Hale, in the caſe of Dickens and Collins s 
1 Salk. 123. 

If a man be divorced from one woman þpropter ferpe- 
tuam generand: impotentiam, and then marry another, and 
have iſſue by the ſecond marriage, which continues with- 
+ out divorce, the iffue arc lawful ; for. a man may be ha- 
bilis & inhabilis diverſts temporibus, and the ſecond mar- 
riage is not avoided by any divorce, and therefore ſtands 
good in law. $5 Co. 98. b. Burie's cale. 2 Leon. 169. 
S.C, Fenk. Rep. 208,  Noy 72. Mor 225. þ1. 366. 
S, C. Po, 

A bed-rid perſon marries a woman that is pregnant in 
his chamber, the woman is delivered twelve weeks after ; 
the child adjudged a b:iitard, for the apparent impuflibility 
of his being the father of it. '2 Rel. Abr. 353. 

If a woman murry gro{/ment enfient, it is the child of 
the huſband ; for when they teſtify their conſent by a pub- 
lic marriage before the birth of the child, it is a public 
acknowledgment that the child is his, for at that time 
the child is one with the mother, and therefore in taking 
the mother he takes rhe child with her. 12 Fel. Abr. 
359%: . 

It a man be married within the age of conſent, and 
when he comes to that age he is divorced by reaſon of his 
diſſeat from the marriage, and then he marries again, and 
hath iſſue, and dies; it cannot be averred that he coha- 
bired with his firſt wile to avoid the divorce, and difannul 
the ſecond marriage, and baſtardize the iſſue ; for the eccle- 
ſaſtical courts are proper judges in this caſe ; and when by 
ſentence they have declared the marriage void, it cannot 
belong to the temporal courts to inquire into and ſet aſide 
their ſentence, for that is to take away their juriſdiction ; 
the ſame law, if the firſt wife had been divorced cauſa 
precmtraftits. 7 C9.41. Kenn's caſe. 1 Rel. Abr. 360. 
Cro. Jac, 186. 4 Co. 29. Godelph. 484. 

[t there be a ſeparatioa for adultery a men/a & thor, 
the ſue born afterwards are preſumed prima facie not to 
be the huſband's, unleſs it appear upon proof that the 
huſband after ſuch ſeparation did cohabit with his wife. 
1t Hen, 7, 27.4. 1 Rel. Abr. 359. 7 Co. 42. 1 Salk. 
123, | 

If 4. takes B. to wife, and has iſſue by her, and they 
are afterwards divorced, becauſe they were within the 
age of conſent at the time of marriage, and afterwards 
Cifagreed ; and then 4. takes D. to wife, by whom he 
had iſſue, and died ; upon the ſuit of the iſſue of B. the 
eccleliattical commiſſioners, upon a commiſſion direCted 
to them, cannot inquire into the marriage between /. 
and D. becauſe they are dead ; for though a ſentence of 
divorce may be repealed after the death of parties, by ſuit 
2 the ſpiritual courts, yet no ſentence of divorce can paſs 
there after the death of the parties ; for a divorce in the 
eccleſiaſtical courts, after the death of the parties, can he 
only wade to baſtardize the iſſue of cþ1t marriage, which 
eng a thing that concerns the inte tance, is properly 
cognizable in the temporal courts ; ther-fore a prohibition 

all be granted to ſtop their procecdings in it, 1 Rel. 


Abr. 360. 7 Co, 43. b, 
VoL.1, ; 
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As to the legitimation of children born efies the death 
of the hutband, it is agreed, that the uſual time of birth 


tenance, &c. becauſe the nobriſhment of the child in the 
womb depends on that of |the mother ; ſo that a child 
hath been allowed legitimate nine months and twenty 
days aſter the death of the father ; but if the child is born 
eleven months after the death of the father, and it is proved 
the father could not enjoy his wife within a month before 
his death, it was adjudged a baſtard, Palm. 91. R:1, 
Abr. 356. Codolþh. 281. Style 277. 

A lewd woman after her huſband's death married her 
adulterer, and within fix months and a day after her firſt 
huſband's death had a child ; it was adjudged the firſt 
huſband's, becauſe he had the dominion of the woman at 
the time of her conception. Palm 9. Co. Lit. 8, 

A wife marries immediately after her huſband's death, 
and hath a child nine months and eleven days after the 
dearh of the firſt huſband, it was adjudged the ſecond 
huſband's, becauſe it was born one day after the uſual 
time, and the uſual time is the only meafure to diſcern 
between them; but if it be born at the end of nive 
months and ten days, the father is donbttnl, and ſome 
have ſaid, that the child might chooſe his father. 21 Ed, 
3+ 39-.: C5; Lift. 8. a. Bro 97. 1 Rel: Abr. 357. But 
to prevent this doubtfulneſs in heirs, and to hinder the 
wife from puting falſe children upon her decen'ed huſ- 
band, the law hath provided the writ de ventre inſ ic'endo 
for the huſband's heir ; and if the wife be found with 
child, or ſuſp«Qed to be fo, ſhe muſt be removed to a 
caſtle, and there ſafely kept till her delivery ; and by this 
writ the hcir may take her away from her ſecond huf- 


or prolonged by accident ; t by hard uſage, want of ſuſ- 


no intereſt in the eſtate, in the life of the anceſtor. C9. 
Lit. 8. 1 Rol, Abr. 3$7- | | | | 
This power of removing the relict of the anceſtor to 


child, ſeems only to be uſed where the woman continues 


ſheriff returns that he cauſed her to be ſearched by ſuch 
women, and found her to be en/ient, the conrle ſeems to 
be this, viz. for the huſband to enter into recognizance, 
that ſhe ſhall not remove from the houſe where they then 


10 cauſe her to be viewed every day till her delivery by 
two at lealt of the ſaid women returned by him ; and that 
three or more of them ſaould be preſent with her at her 
delivery.. - Gro. Jac. 685. Mo. 523. Co. Lit. 8. Gro. 
Eliz..566. .: Keg. 227. FO IGE: | 
The author of Fleta, who lived in the reign of Elward 
the Second, hath a whole chaptcr about ſuppoſititious 
births ; where he tells us, what remedy the right heir had 
in ſuch caſe, viz. that a writ was directed to the ſheriff 
to cauſe the woman, who pretended herſelf to be with 


be ſearched by diſcreet and lawful women. And it it 
was doubtful to them whether ſhe was with child or not, 
then the ſheriff might commit her to fome caitie, there to 
continue ; and no woman with child was to come neat 
her, until ſhe ſhould be delivered. And this writ was 
aſcd above ſixty years before the author of Fleta wrote, 
viz. in the 5 H.3. when the widow of William Conſtable, 
of Manton in Norfslk, was found guilty of this cheat. 
And in all probability it was of uſe in the Sax9r times ; 
for the form of the writ is, to command the ſheriff 10 
ſummon the woman to appear in the full county z as It 
is generally known, that all buſineſs of the 'aw was then 
tranſated in that court, where the biſhop {: te with the 
civil magiſtrate. Nel/. Rights of the Clergy, it. Bajia "ds, 

But afterwards, when the courts at We/im/ſier came 
to be eſtabliſhe4, then was the writ de wontre inſyiciend? 


the preſence of twelve knights and ſo many women, he 
houid cauſe examinacion to be made, whether the wo- 
man was with child or not; and if with chiid, then 
abou! what time it would be born z and that he certify the 
ame to the juſtices of afſize, or at Weſtminſter, under his 
ſcal, and under the ſeals of two of the mep preſeut. 4d. 16 


is nine ſolar months and ten days ; but it may be haſtened_ 


band ; but it lies not: for the heir apparent, who hath 


a ca{t!e, in caſe ſhe really is, or is ſuſpeted to be with 


unmarried ; for if ſhe takes another huſband, and the 


inhabit; after which a writ is to be awarded to the ſheriff. 


child, forthwith to appear in the county court, there to 
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: | | 
huſband hath the power and dominion over his wife; and 
therefore may by the law keep her by force within the 
bounds of duty ; to which the canoniſts have added a fan- 
ciful reaſon, ft wit, the huſband having the ownerſhip 
of his wife, hath the property of the fruits of her body, 
tho” planted by another ; guicungue ſemen appaſuit marito 
acquiritur quia eft dominus ventris, Now the preſumption 
thus being that it is the huſband's child, it mult be de- 
ſtroyed by contrary proof; and this negative, that it is 
not the huſband's child, is capable of no other proof than 
this only, that it muſt be ſhewn impoſſible it ſhould be 
the huſband's child ; if therefore the huſband be proved 
caſtrate, the iſſue are baſtards, 1 New Abr. 310. 1 Rol. 
Abr. 358. 7) 
If the huſband be under .the age of fourteen, the iſſue 
are baſtards; for before the age of puberty, generation is. 
naturally impoſſible. 18 Hen. 6. 31. 34+ 29 Af. 54 
Bro. Baſtardy 36. Co. Lit. 244. 1 Rol. Abr. 359. 

If the huſband be not within the four ſeas, during the 
time that paſſes between the conception and birth of the 


child, it is a baſtard. This was ſettled when the King's | 


dominions extended to the four ſeas only; for to paſs and 
repaſsin the King's dominions was poſſible; without ſome 
knowledge or proof of the matter, was ſuppoſed by the 
law not poſſible ; for there is no ſuch paſſage in a realm 
. well governed without examination. 1 Kol. Abr, 358. 
Co. Lit. 244. Bratt. 239. If the huſband be in {reland, 


during the time the wife goes-with child, the iſſue is no/| 


baſtard, becauſe the huſband was within the King's domi- 
nions. 1 Rel. Abr. 358. Quere. 


peal, adjudged 7. S. the reputed father of a baſtard 
child ; the order recited ſpecially, that ary, the wite of 

onathan Spence, mariner, was delivered of a male baſtard 
child, and that it appeared to them upom oath of, &c. 
that Jonathan Spence her huſband was in the King's fer- 
vice at Cadiz in Spain, and not within the King of Eng- 
land*sdominions, at the time when the ſaid child was be- 
gotten or born ; and becauſe it did not appear that the 
huſband was abſent all the time, as well as at the time of 
conception and the child's being born, the order was 
quaſhed. Carth. 469. 1 Salk. 122. 5 od. 419. S,C. 
Note; In trials of baſtardy 2t this day, if the jury find 
that the huſband had not acceſs, tho' the huſband and 
wife live .in England, the child is a baſtard ; but this 


proof-muſt be clear, otherwiſe acceſs will be preſumed | 


in favour of legitimation. .,See 1 Sa/k. 123«. | 
If the marriage is-made .null by divorce, the iſſue is | 


| illegitimate ; as if the parties bedivorced,; by pre-cantract, | 
conſanguinity, affinity, or frigidity z for where the mar- | 


riage is nullified, it is a copulation without marriage, and 
conſequently the iſſue are baſtards ; and it is. the ſame by 
_ . our law, whether they have notice or nat.of the-conſan- 
guinity, becauſe we look no further than the diſſolution. 
1 Ral. Abr. 358, 359, 300- 
If a man marry his couſin 
ſiſter, the iſſue gotbetween.them is not a baſtard til} there. 
be a divorce; for thougb ſuch a marriage be unlawful, yet 
it remains good till ſentence of divorce be. pronounced, 
and conſequently the iflue-muſt be eſteemed legitimate 
till ſuch a diflolution. 4 Rel. Abr. 35" 
In ejeament, the queſtion on a trial.at bar was, whe- 
ther the leſſor was fon and heir of Caleb, Lomax eſquire, 
deceaſed, which depended on the queſtioniof his mother's 
marriage; and that being fully, proved, and evidence 
given of the huſband's being frequently at London, where 


the mother lived, ſo that acceſs muſt be preſumed ; the | 


defendants were admitted to: give evidence of his inability 


from a bad habit of body ; but their evidence not going | 


to an impoſſibility, but an improbability only, that was not 
thought ſufficient, and there was a verdict for the plantiff. 
Stra. 940. «do Sie endonb ods bara) 

| And it is ſaid, that-formerly if the huſband was within 
the four ſeas, no proof, of nap-acceſs to. his wife was ad- 
mitted, but the child was deemedto be his; but as this no- 
tion was built on no rational foundation, it is. now intirely 


departed from ; and though the huſband and wife are both | 1733 


in England, if there is ſufficientevidence that he had noac-' 


ceſs to her, the child will be a baſtard, And this was deter- 


An order of two juſtices, which was affirmed on ap- | 


within three degrees, or his | m 


"+ 


Ss A-3 
mined in the Tale of Pendrall and Pendr el; 
was an iflue out of Cizancery, to try whet 
was the heir at law of une Thomas Pendrel!. 
that the plaintiff's father and mother were Matried. ,-1 
cohabired tor fome months 5 that they parted als ang 
in London, and he going into Stafferdſeire ; "Gin 
end of th ree years the plaintiff was bory : And bn ve: 
ſome doubt upon the evidence, whether the hulls brig 
not been in Londen within the latt year it was {i wha 
tried. And the plaintiff reſted at fir(t upon the oo » 
tion of law in favour of legitimacy, which was __ Wn 
by {trong evidence of no acceſs, And it was a TOR 
court and counſe], on the trial at Guildhall Way u 
Ch. J. Raymond, that the old doctrine of being Keegy 
four ſeas was not to take place, but the jury —_ 
liberty to conſider of the point of acceſs, Which i 
did, and found againſt the plaintiff; and the _ 
Chancery acquieſced in the determination. $tr, 4 
woes | 9. "" 

An order was made upon one Mor putar 
father of two baſtards, == of the bod: be 20-0 
wile of Rickard Sharpleſs ; in which it is ſtated that & 
ſeven years before, the huſband had tad no acccſs to ug 
ſhe having never ſeen or heard of him all that time nd 
not knowing whether he was alive or dead; which the 
juſtices adjudge to be true, and that oor is the father of 
them, and ordered him to provide accordingly, Upon 
appeal tothe ſcfſions, the caſe is ſtated with ſome variation; 
that in 1728 ſhe was married to Sharpic/s, then a folder 
in 47ulliz's troop, in a barn, by a perſon not in the hakir 
of a clergyman ; and that there had been no acceſs fy 
ſeven years : but it appearing by a certificate from the 
commiſſary general's office, and from the evidence of 
S:40n Glarkſon, that one Richard Sharpleſs, who be ws 
told was formerly in 4/ullin's troop, was muſtered as 
private gentleman in the third troop of horſe guards from 


A 5G, 2 Which k 


her the plainti 
It Was areeg | 


body of Elizabeth he 


| Jrne 25, 1733, to Feb. 23, 1736, though Clarkſn ſail 


he, could not take upan him to ſwear;that it was the ſame 
Richard Sharpleſs pretended to be married as aforefai: 
Upon this ſuppoſition of the huſband's being alive, the 
ſeſſions were of opinion, the children were not baſtards 
and reyerſed the order. of the twe. juſtices. And nov 
upon debate, the order of ſfeflions was quaſhed, and th: 
order of |the. juſtices confirmed : for it being ſtated i 
both orders, .that there. was,no acceſs, according to the | 
caſe of Pendrell and. Pengrell, it. was immaterial whether 
the huſband was alive.,gr.not.. | Stra. 1976-- 


o 


|. 1, The caſe was, a feme. covert, during the abſence « 


her buſband at Cadiz, was brought to-bed of a baſtard; 
and her. huſband was not in England fromthe time of 
her conception, till ſhe was brought to-bed. The queſtion | 
| Wa5, Whether this childwas a baſtard, eſpecially within 
the words of the ſtatuteipf ;the 18 E/;z, (here after i0)- 
lowin ) which faith, b//dren, begotten and born: out of 
awful matrimony, which cannot be ſaid ofthis caſe, the 
other being marricd., at the time of 'the birth of the 
child ; and if ſuch/a,njother thould kill ſuch. a child, ſhe 
could not be guilty. within: the ſtatute of the 241 Jac. 
27. But by the court; hes a baſtard who 1s begoue 
and born.of a femeg-covert, whilſt the huſband is beyond 
the four ſeas. And in a real action,if general baſtard) 
was, pleaded, the,.biſhgp ought to certity | ſuch a 0067 
baſtard; and where a man is a baſtard, he 1s ſuch toal 
purpoſes, and why:not/within the 18 liz. for thou 
the atute of . 21 Jac..is a penal Jaw, yet the a6 » 
13 Eliz. is a remedial.law... Ld. Raym. 395» 390+ 
_ 'Butithis non-acgeſs of the huſband ought to be proved 
i the followils 


| 


| Reading had carnal knowledge of her body in of 299 : 
Auguſt 17 32, and ſeveral times fince ; and that:herÞ 
band bad no acceſs/to her from ay 17 gro2095 be 


7 
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--uld be admitted as an evidence for or againſt her huſ- 
ou and to baſtardize her own child. And the whole 
| oh were of opinion, , that the wife could be a witneſs 


to no other fact but that of incontinence, and that this: 


he mult be admitted to be a witneſs to from the neceſ- 
ſity of the thing : but not to the abſence of her huſband ; 
which might properly be proved by other witnefles ; and 
likened it to the caſe of hue and cry, where the perſon 
robbed ſhall be admitted a witneſs of the fa&t of rob- 
hery, but not to prove any other matter relating thereto, 
as in what hundred the place was, and the like, becauſe 
that may be proved by others. 2 Sef. Ga. 175. 

Where a woman is ſeparated from her hutband by a 
Þyorce a menja & thoro, the children ſhe has during the 
ſeparation are baſtards : for a due obedience to the 
ſentence ſhall be intended, unleſs the contrary be ſhewel : 
but- if a huſband and wife, without ſentence, do part 
and live ſeparate, the children ſhall be taken to be legiti- 
mate, and fo deemed till the contrary be proved, tor ac- 
ceſs ſhall be intended. But if a ſpecial verdict find the 
man had no acceſs, it is a baſtard ; and fo was the opi- 
nion of Ld. Hale, in the caſe of Dickens and Collins. 
1 Salk, 123. | | 

If a man be divorced from one woman þroþter perpe- 
tuam generand! impotentiam, and then marry another, and 
have iſſue by the ſecond marriage, which continues with- 
out divorce, the iſſue are lawful ; for. a man may be ha- 
bilis & inhabilis diverſts temporibus, and the ſecond mar- 
riage is not avoided by any divorce, and therefore ſtands 
good in law. 5 Co. 98, b. Burie's cale, 2 Leon. 169. 
$.C. Jenk, Rep. 208. Noy 72, Mor 225. pl. 366. 
S. C. 

A bed-rid perſon marries a woman that is pregnant in 
his chamber, the woman is delivered twelve weeks after ; 
the child adjudged a baſtard, for the apparent impuſlibility 
of his being the father of it. 2 Rzl. Abr. 353. 

If a woman marry groſment enſient, it is the child of 
the huſband ; for when they teſtify their conſent by a pub- 
lic marriage before the birth of the child, it is a public 
acknowledgment that the child is his, for at that time 
the child is one with the mother, and therefore in taking 
the mother he takes the child with her. 1 Rel. Abr. 
© 359, 

if a man be married within the age of conſent, and 
when he comes to that age he is divorced by reaſon of his 
diſſent from the marriage, and then he marries again, and 
hath iſſue, and dies; it cannot be averred that he coha- 
bited with his firſt wife to avoid the divorce, and diſannul 
the ſecond marriage, and baſtardize the iſſue ; for the eccle- 
ſaſtical courts are proper judges in this caſe ; and when by 
ſentence they have declared the marriage void, it cannot 
belong to the temporal courts to inquire into and ſet aſide 
their ſentence, for that is to take away their juriſdiction ; 
the ſame law, if the firſt wife had been divorced cauſa 
pracontraftis, 7 Co. 41. Kenn's caſe. 1 Rel. Abr. 360. 
Gro. Jac. 186. 4 Go. 29. Godelph. 484. | 

If there be a ſeparatioa for adultery a men/a & thoro, 
the iſſue born afterwards are preſumed prima facie not to 
be the huſband's, unleſs it appear upon proof that the 
huſband after ſuch ſeparation did cohabit with his wife, 
Il Hen. 7. 27. a. 1 Rol. Abr. 359. 7 Co. 42. 1 Salk. 
123, | | 

If 4. takes B. to wife, and has iſſue by her, and they 
are afterwards divorced, becauſe they were within the 
age of conſent at the time of marriage, and afterwards 
diſagreed ; and then A. takes D. to wife, by whom he 
had iſſue, and died ; upon the ſuit of the iſſue of B, the 
ecclefiaſtical commiſſioners, upon a commiſſion direfted 
to them, cannot inquire into the marriage between 4. 


and D, becauſe they are dead; for though a ſentence of 


divorce may be repealed after the death of parties, by ſuit 


2 the ſpiritual courts, yet no ſentence of divorce can paſs 


there after the death of the parties ; for a divorce in the 
eccleſiaſtical courts, after the death of the purties, can be 
only made to baſtardize the iſſue of chat marriage, which 
elng a thing that concerns the inke:itance, is properly 
COpnizable in the temporal courts ; therefore a prohibition 
ſhall be granted to ſtop their proceedings in it, 1 Fol. 


Abr. 360. 7 Co, 43. b. 
VoL.1, _ 
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As to the legitimation of children born after the death 
of the huſband, it is agreed, that the uſual time of birth 
1s nine ſolar months and ten days ; but it may be haſtened 
or prolonged by accident ; as by hard ufape, want of ſuſ- 
tenance, &c, becauſe the nouriſhment of the child in the 
womb depends on that of the mother ; ſo that a child 
hath been allowed legitimate nine months and twenty 
days after the death of the father ; bur if the child is borg 
eleven months after the death of the father, and it is proved 
the father could not enjoy his wife within a month before 
his death, it was adjudged a baſtard. Palm. 91. Rc, 
Abr. 356. Godolþh. 281. Style 277. 

A lewd woman after her huſband's death married her 
adulterer, and within fix months and a day after her firſt 
huſband's death had a child ; it was adjudged the firſt 
huſband's, becauſe he had the dominion of the woman at 
the time of her conception. Palm. 9. Co. Lit. 8, 

A wite marries immediately after her huſband's death, 
and hath a child nine months and eleven days after the 
dearh of the firſt huſband, it was adjudged the ſecond 
huſband's, becauſe it was born one day aſter the uſual 
time, and the uſual time is the only meaſure to diſcern 
between them ; but if it be born at the end of nive 
months and ten days, the father is donbtfal, and ſome 
have ſaid, that the child might chooſe his father. 21 Ed. 
J+ 39. C9. Lit. 8..a._ Bro 97. 1 Ret. Abr. 357. But 
to prevent this doubtfulneſs in heirs, and to hinder the 
wife from putting falſe children upon her decea'ed huſ- 
band, the law hath provided the writ de ventre inſ ic:endo 
for the huſband's heir ; and if the wife be found with 


caſtle, and there ſafely kept till her delivery ; and by this 
writ the heir may take her away from her fecond huf- 
band ; but it lies not for the heir apparent, who hath 
no intereſt in the eſtate, in the life of the anceſtor. Co. 
Lit. 8. 1 Rol. Abr. 357. 


This power. of removing the relict of the anceſtor to 
a caſtle, in caſe ſhe really is, or is ſuſpeted to be with 


child, ſeems only to be uſed where the woman continues 
unmarried ; for if ſhe takes another huſband, and the 
ſheriff returns that he cauſed her to be ſearched by ſuch 
women, and found her to be en/ient, the courſe ſeems to 
be this, viz. for the huſband to enter into recognizance, 
that ſhe ſhall not remove from the houſe where they then 


1Oo cauſe her to be viewed every day till her delivery by 
two at lealt of che ſaid women returned by him ; and that 


delivery. Cro. Jac. 685, Mo. 523. Co. Lit. 8, Cro. 
S063; $66. Feb 22375---E- -- 

The author of Fleta, who lived in the reign of Edward 
the Second, hath a whole chapter about ſuppolititious 
births ; where he tells us, what remedy the right heir had 
in ſuch caſe, viz. that a writ was dire&ed to the ſheriff 
to cauſe the woman, who pretended herſelf to be with 
child, forthwith to appear in the county court, there to 
be ſearched by diſcreet and lawful women. And if it 
was doubtful to them whether ſhe was with child or not, 
then the ſheriff might commit her to ſome caltie, there to 
continue ; and no woman with child was to come near 
her, until ſhe ſhould be delivered. And this writ was 
uſed above ſixty years before the author of Fleta wrote, 
viz. in the 5 H. 3. when the widow of William Con/table, 
of Manton in Norfolk, was found guilty of this cheat. 
And in all probability it was of uſe in the Saxon times ; 
for the form of the writ is, to command the {ſheriff 10 
ſummon the woman to appear in the full county ; as it 
is generally known, that all buſineſs of the !aw was then 
tranſaQted in that court, where the biſhop ſ-te with the 
civil magiſtrate. Nel. Rights of the Clergy, it. Bajiards. 

But afterwards, when the courts at We/min/rer came 
to be eſtabliſheJ, then was the writ de ventre inſpiciend? 


tramed ; by which the ſheriff was comminded, that in. 


the preſence of twelve knights and ſo many women, he 
houid cauſe examination to be made, whether the wo- 
man was with child or not; and if with child, then 
abou! what time it would be born z and that he certify the 
fame to the juſtices of aflize, or at Weſtminſter, under his 
ſcal, and under the ſeals of two of the mep preſent, 1d. 6. 
| 5 A | Weg 


child, or ſuſp«Red to be fo, ſhe muſt be removed to a 


inhabit; after which a writ is to be awarded to the ſheriff - 


three or more of them ſaould be preſent with her at her 
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| We have two inflances of this writ in the books ; the | 
one in Faſter term in the 30 £1, which was thus: Per-' 


cival Willoughby, and Bridget his wite, one of the coheirs 
of Sir Francis Willoughay (becauſe Sir Francis died feiſed 
of a (great inheritance, having five daughters, whereof 
the eldeſt was marri:d to Percival IVillzughby, and not 
any ſon; and the ſaid Francis leaving his wite Dorothy, 
who at the time of his death pretended herſelf to be with 
child by Sir Francis, which it it were a ſon, all the five 
lifters ſhould thereby loſe the inheritance unto them) 
prayed a writ de ventre inſpiciends out of the Chancery, 
directed to the ſheriff of London, that he ſhould caule the 
ſaid Derethy to be viewed by twelve knights, and ſearched 
by twelve women, in the preſence of the twelve knights, 
& ad traftandum ubera, & ventrem inſpictendum, whether 
the were with child, and to certify the fame into the court 
of Common Pleas; and if ſhe were with child, to cer- 
tify for how long time in their judgments, and when ſhe 
would be delivered, Whereupon the ſherift accordingly 
cauſed her to be ſearched, and returned, that ſhe was 
twenty weeks gone with child, and that within twenty 
weeks ſhe would be delivered. Whereupon another writ 
iſſued our of the Common Pleas, commanding the ſheriff 
ſafely to keep her in ſuch an hoyſe, and that the doors 
ſhould be well guarded, and that every day he ſhould 
cauſe her to be viewcd by ſome of the women named in 
the writ (wherein ten were named) ; and when ſhe ſhould 
be delivered, that ſome of them ſhould be with her to 
view the birth, whether it be male or female, to the in- 
tent there ſhould not be any falſity. And upon this writ 
the ſheriff returned, that accordingly he had done, and 
that ſuch a day ſhe was delivered of a daughter. Crs. 
El. 566. ESE 

Note; this writ, and the proceedings thereupon, are 
grounded upon Brafon, 6. 2.pþ. 69. and upon the writ in 
the Regiſter, p.227. | 

The other caſe was in Eafter term 22 7. Which was 
thus: Alphinjſus Theaker, couſin and heir of IWillam 
Theaker, after the death of I/illiam Theaker, becauſe he 
had not any iflue alive at the time of his death (but 
Mary his wite was then ſuppoſed to be enſient by him, 
and within one week after his death was married again 
to one 75hn Diuncomb) procured out of the Chancery a 
writ de ventre inſþiciends of the ſaid Mary, dirc&ed to 
the ſheriff of London, to cauſe the ſaid Mary to be 
ſearched, whether ſhe were with child by the ſaid //:/- 
liam Theaker, and when ſhe would be delivered (no men- 
tion being made of her ſecond marriage) ; and this writ 
was according to the precedent in 39 El. of the like writ 
againſt the lady Willoughoy. And this writ was return- 
able in the Common Pleas. The ſheriff rerurned the inqui- 
fition, that by ſuch perſons he cauſed her to be ſearched, 
and found her to be en/ſient, and that ſhe would be de- 
livered within twenty weeks. Wherefore he now prayed 
a ſecond writ out of the Common Pleas to be direQed 
to the ſheriff of Surry, becauſe ſhe was removed with 
her huſband to Wandfworth in Surry, and there inhabited, 
that the ſheriff might take her into his cuſtody, and keep 
her until ſhe were delivered of her child, that there 
might not appear to be any falſe or ſuppoſititious birth ; 
_ and that in the mean time he ſhould cauſe her to be viewed 
every day by certain matrons named by the court in the 
writ, and that ſome of them might be at the birth of 
the child, according to the ſaid precedent of the lady 
WWill;ughby. But becauſe in that caſe the lady was a wi- 
dow, and fo ſuch a courſe might well be obſerved, but 
here ſhe was a feme covert, who ought to cohabit with 
her hutband, they would not take ſuch a courſe with her, 
but left her with her huſband, he entering into recogni- 
zance that he ſhould not remove from the houſe wherein 
they then inhabitcd ; and that one or two of the women 
returned by the ſheriff ſhould ſee her every day, and that 
two or three of them ſhould be preſent at her travail : for 
it was faid, that this iſſue might be well ſaid to be the 
child of the firſt huſband, and ſhould inherit his land. 
So as if there were any falſe or ſuppoſititious birth, the 
couſin and heir might be diſinherited. Wherefore a writ 
was accordingly awarded to the ſheriff of Surry, to cauſe 
her to be ſeen every day until her delivery by two at leaſt 
of the ſaid women returned by him; and that three of | 
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them or more ſhould be preſent with her at ker deliy 
ſo as no fajſhood might be in her birth, And after Wy 
courſe obſerved, ſhe was delivered of a female chil bg 
was afterwards by inquiſition found to be the dna. 
and heir of the faid William Theak-r, deceaſed w/e 
Zac. 085. Ee 

And this whole procedure ſeemeth to be deduced fro 
the rules of the civil law, which is particularly ex wy 
and punctual in this behalf, For by that law, the '« 
man, who ſuppoſeth herſelf to be with child, muſt *y 
mate it twice in every month to thoſe who are neareſ 
concerned, that they may fend five women to inſpect 
her ; and ſhe muſt do the like for the ſpace of a Month 
before ſhe expects to be delivered, that they may "ap 
ſome perſon to be there at the time, The judge = 
appoint in what houſe ſhe ſhall dwell; and the _ 
wherein ſhe lies muſt be ſearched ; and if there be my;. 
than one door, it muſt be nailed up; and three tier. 
and as many women, mult be ſet to watch her as oftcy Te 
ſhe comes into the chamber, who are alſo to ſearch at 
perſons who come into the houſe and chamber. Whey 


ſhe is in labour, five women, ſent by the party next cox. 


cerned, muſt be witneſſes to the birth, of which they 
muſt have notice beforehand ; and there muſt be n, 
more in the chamber at that time but ten women, two 
midwives, and fix ſervants, of which none muſt be with 
child, and therefore may be ſearched before they vo in; 
there muſt be three lights in the room ; the child when 
born muſt be ſhewed to thoſe who are concetned ; the 
judge muſt appoint who ſhall keep it, unlefs the father 
hath otherwiſe appointed ; and it. muſt be ſhewed twige 
in a month till it is three months old, and afterward 
once in a month till it is ſix months old ; and once in two 
months till it is a year old; and from thence once in ſix 
months till it can ſpeak. And if any thing is done con- 
trary to the premiſſes, or not permitted to be done ; then 
upon proof thereof, the child is not to be admitted to the 
poſſeſſion of the eſtate. Nel. Rights of the Clergy, tit, 
Baſtards. | on 

A man who hath iſſue a ſon by a woman before mar- 
riage, and afterwards marries the ſame woman, and hath 
iſſue a ſecond ſon born after the marriage ; the firſt of 
theſe is termed in law a baſtard eigne, and the ſecond a 
mulier ; by the common law, as has been ſaid, ſuch ba/- 


tard eigne is as incipable of inheriting, as if the father and 


mother had -never married ; but yet there is one caſe in 
which his iſſue was let into the ſucceſſion, and that was 
by the conſcnt of the lord and perſon legitimate ; as if 
upon the death of the father the baftard eigne enters, and | 
the mulicr during his whole life never diſturbs him, he 
cannot upon the death of the baftard eigne enter upon his 
iſſue, Lit. Se. 399. Co. Lit. 245: 

No man can baſtardize another after his death, that was 
a mulier by the laws of holy church, and who carried the 
reputation of legitimate during his life ; for a man mult 


| be baſtardized by the rules of the civil or common law : 


by the rules of the civil law, this perſon is by ſuppoſition 
legitimate ; and if the common law be made the judge, 
he cannot be baſtardized ; for it is a rule of common law, 
that a perſonal defe&t dies with the perſon, and cannot 
after his death be objected to his ſucceſſor that repreſents 
him; and this rule of law was taken from the humanity 
of the ancients, which would not allow the calumny of 


the dead, as alſo from an important reaſon of conve- 


nience, for pedigrees are often derived through ſeveral 
perſons, concerning whom there remains little knowledge 
or remembrance of any thing, but only of their being ; 
and therefore it were an eaſy matter to throw on them 
the aſperſion of baſtardy by any forged evidence, which 
cannot be confronted by oppoſite proof ; and ſo it is fit 
to limit a time in which all proofs of baſtardy are to be 
difallowed. 7 C2. 44. Fenk. Rep. 208. 1 Brownl. 42+ 
Co. Lit. 33. a. Lit. Se. 399. Co. Lit. 245+ | 
Though this ſeems to be the doctrine of the old docks 
yet there is this modern caſe. An eje&tment was brought 
by one Pride againſt the earls of Bath and Mountagi ; 
Pride made title as heir to George duke of Albewart 
proving himſelf the ſon of one who was brother to the 


duke, and that the duke died without iſſue ; the = 
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dant 8 


Chriltopher, Who conveyed to him ; plaintiff gave evi- 
J 


dence, that duke Chriftopher was Aa baſtard, begotten of 
fach 2 Woman, who, at the time of her was on with 
the ſaid George duke of Albemarle, was married to an- 
other man, Who was then, and yet living : upon which 
it WAS objected, that ſince duke George and this woman 
lived together as man and wite, and were now dead, the 
aintiff could not be admitted to baſtardize the iſſue, 
who Was dead allo ; and who, during his whole life, was 
"reputed and taken to be the legitimate fon of the duke, 
and fo {tiled by the duke himielf in his deed of ſettle- 
ment, and in his will his ſon and heir; & quod juftum 
wm eff aliquem poſt mortem facere baftardum. The court 
held this irue of ſuch a baſtard as 1s meant by Littleton, 


+" his caſe of baſtard eigne, and mulicr puiſne, that is, 


{ach a baſtard as is born before the elponſals of a father 
and mother, who may afterwards marry ; and faid, the 
role extended only to that caſe. 1 Salk. 120. Pride v. 
Farls of Bath, 6c. 7 W. & M. 3 Lev. 410. S. C, 
Who tells us, that though the evidence was admitted by 
Tolt, and Gil. Eyre, who were only in court, the jury 
were not ſatisfied with it, and gave a verdi&t for the 
Earl of Bath. 

To exclude the mulier from the inheritance, there muſt 
' not only be an uninterrupted poſſeſſion of the baſtard eigne 
during his life, but a deſcent to his iſſue. Co. Lit. 244. 
1 Rl. Abr. 624. | | 

If the baſtard eigne die, having iſſue mn ventre ſa mere, 
and the mulier cater, and then the fon is born, the ſon of 
the baſtard eigne is for| ever excluded, becauſe there was 
no deicent; and fo cur law in this diſagrees with the 
civil law, which, for the benefit of the infant, reputes 
4 child in its mother's womb in the ſame condition as if 
it were born. C9. Lit. 244. Hughes 365, 

If the ba/tard eigne enter and die without iſſue, yet 

the lord by eſcheat cannot claim it againſt the mulier, for 
| there is no deſcent caſt to extinguiſh his right. GC. Lir, 
24, 
If the mu/rer enter into the land after the deceaſe of the 
baſtard, Hefore the heir of the ba/tard eigne, yet he is 
barred ; for the land is caſt upon the iſſue of the baſtard 
immediately after his death, and the deſcent to him is 
made without any entry, and conſequently he is within 
the benefit of the rule, Co. Lit. 244 | 

It the multer be an infant during the poſſeſſion of the 
baſtard eigne, yet he is barred by the deſcent ; for though 
no laches can be imputed to an infant, becauſe not beirg 
of the age of conſent, his permiſſion cannot be taken for 
a conſent; yet in ſuch caſes where the time is limited by 
the law for pleag and actions, infants are included, unleſs 
ſpecially excepted, for here their permiſſion is taken for a 
conſent, becauſe they are ſuppoſed to conſent to the 
eltabliſhed law, to which they are obliged for protection 
during minority ; and the law hath not thought fit to ex- 
cept, becauſe it is a. publick miſchief in a very tender 
point; for it might be any man's caſe to ſuffer by the 
baſtard of an anceſtor, and the law hath given the infants 
guardians to plead by ; but it cannot revive the evidence 
of legitimation, which ſo eaſily periſhes with the life of 
the party. Co, Lit. 244. 8 Co. 101. Plowd, 372, 

It baſtard eigne and mulier puiſne daughters enter and. 
occupy in coparcenary, the law will not ſuppoſe the whole 
m the mulier, but by a more eaſy conſtruCtion preſume 
that the mulier admits the other into the inheritance ; ſo if 
there be baſtard cigne and mulier puiſne, and the mulier | 
enters to hunt or hawk, this doth not diſturb the baſtard's 
polleſſion, for a man's intention does always govern and 
denominate his actions ; and in this caſe he did not enter 
to chim. Co, Lit. 244. 

If the baſtard eigne enters after the deceaſe of his father, 
_ and the king ſeizes the land for a contempt (whereby 

- profits only are taken) without cauſe, and the baſtard 
+65, and the iſſue petitions and is reſtored, he ſhall hold 
it againſt the mulier ; for when the king ſeizes land 
Without cauſe, he ſhall only hold it as a ſubſtitute to the 
Policiſor, Co. Lit. 245. 

0 baſtard being impleaded ſhall have his age, for the 

«tory plea muſt be determined before the pleas in chief 


ave evidence, that duke George had iſſue' duke 


244. 


B: A-$ 


can come ; fo that the plea of infancy will ſtay the ſuit 
before it can be inquired whether heis or is not a baſtard ; 
alſo he ſhall be vouched as heir to the father, tor gui ſentit 
commodum ſentire debet & onus. Co. Lit. 244. | 

If a man hath iſſue a ſon baſtard eigne, and a daughter, 
being muler puiſne, and the daughter is married, the 
father dies, and the ſon enters and dies ſeifed, this ſhall 
bar the mulier, for ſhe might have claimed by her huſ- 
band. The fame law if the ba/tard eigne enters and enjoys 
peaceably during his life, while the mulier is impriſoned 
or beyond the ſea, or of non-ſane memory, for the conſtant 
and quiet poſſeſſion of the ba/iard cigne, together with the 
charaCter he had, during life, of being legitimate, ſhall 
in caſe of ſuch nice conſequence outweigh at a trial, any 
evidence that can be brought to the contrary. Co, Lie. 
8 GC. 101, | 

The deſcent of ſervices, rents, or reverſions expec- 
tant upon eſtates tai}, or for life, whereon rents are re- 
ferved, ſhall bind the mulier ; for the enjoyment of theſe 
do equa!ly ſuppoſe the charatter of legitimate, as the poſ- 
ſeſſion of any corporal rights ; but ſuch a deſcent would 
not drive the party that hath right to an ation, for it is a 
contradiction in terms, that a man ſhould be diſpoſſeſied 
of a mere right, Cs, Lit. 244. 8 Co. 101. | 

If the baſtard eigne die ſeiled, and the fon endow the 
wife, yet the deſcent takes away the right of the mulier 
the baſtard eigne's entering into religion is ſuch a deſcent 
as takes away the right of the multer. Go, Lit. 244. 
8 Co. 101, ; X | 

Tenant in tail, the remainder in tail, the remainder in 
fee; tenant in tail hath iſſue baſtard eigne and mulier pu- 
i/ne, and dies; the baſtard entereth and continueth his poſ- 
ſeſſion, and hath iſſue and dies; the iſſue enters, the mulier 
dies ; he in remainder ſhall have a formedsn againſt the 
iſſue of the baſtard, and the continuance of the poſlefſion 
of the baſtard ſhall not prejudice him ; for the itatute 
IVeſtm. 2. ſays, that the will of the donor manifeſtly ex- 
preſſed in his gift muſt be obſerved ; now the baſtard 
cannot bring himſelf within the intention of the donor, 
for he is neither the heir, nor a perſon begotten by tenant 


in tail, ſince, in law, he is the fon of no man, and con- 


ſequently the expreſs words of the ſtatute excludes him 
from the inheritance, which ſets aſide the rules of com- 
mon Jaw in this caſe- 1. Fol. 4br. 025, | 

If a man hath iſſue baſtard eigne and mulier puiſne ; and 
the baſtard in the life of the father dies, leaving iſſue, and 
then the father dies, and the ſon of the baſtard enters and _ 
dies ſeiſed, and it deicends to his iſſue, the deſcent ſhall 
bind the mulier ; for if otherwiſe, it would be baſtardizing 
the anceſtor after one deſcent, which is contrary to the 
rule, Go, Lit. 244. | | 


2. The flatutes concerning the ſettling and providing for 
baſtards, and the caſes determined upon them, 


By the ſtat, 18 FEliz. cap. 3. it is enatted, * That 
two juſtices of the peace, whereof one to be of the quorum, 
in or next unto the limits where the pariſh church 1s, 


within which pariſh the baſtard ſhall be born, upon exa- _ 


mination of the cauſe and circumſtance, ſhall and may by 
their diſcretion take order, as well for the puniſhment _ 
of the mother and reputed father of ſuch baſtard child, 
as alſo for the better relief of every ſuch parifh, in part 
or in all; and ſhall and may likewiſe by like diſcretion 
take order for the keeping of every ſuch baſtard child, by 
charging ſuch mother or reputed father with the payment 

of money weekly, or other ſuſtentation for the relief of ſuch 
child, in ſuch wiſe as they ſhall think meet and conve- 
nient ; and if, after the ſame order by them ſubſcribed 
under their hands, and the ſaid perſons, viz. mother or 
repated father, upon notice thereof, ſhall not for their 
part obſerve and perform the ſaid order, then every 
ſuch party ſo making default, in not performing the ſaid 
order, to be committed to ward to the common gaol, 
there to remain without bail or mainprize, except he, ſhe, 
or they ſhall put in ſufficient ſurety to perform the ſaid 
order, or elſe perſonally to appear at the next general ſef- 
ſions of the peace to be held in that county where ſuch 


order ſhall be taken, and alſo to abide ſuch order as 4 
ai 
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ſaid juſtices of the peace, or the greater part of them, 
then and there ſhall 'take in that behalf, if they then and 
there ſhall take any ; and that if- at the ſaid ſeſſions the 
ſaid juſtices ſhall take no other order, then to abide and 
perform the-order before made, as is above faid.” | 


Two juſtices] A ſingle juſtice may bind to the good 
behaviour him that is charged or ſuſpeCted to have be- 
gotten a baſtard child. Lam. 122. Crom. 196, Dalton 
44. But the two juſtices cannot make any order pur- 


ſuant to this ſtatute, unleſs the child has been a charge to 


the pariſh. Comb. 39. 1 Vent. 37, 363. 

It the two juſtices diſagree, ſo that they make no order, 
the two juſtices of the next diviſion, being of the ſame 
county, may make the order, Dalt. 45. 

If five juſtices make the order, it is good ; for the 
ſtatute is not reſtrictive, but requires two at leaſt. 
2 Salk. WEE: 

If 7. S. is adjudged the father of a baſtard child, and 
by the order it appears, that the examination of the wo- 
man was by one juſtice only, though the ordering part 
thereof is ſaid to be made by two, the court will quaſh it, 
Rex v. Beard, 2 Salk, 122. We the ſaid juſtices doth, 
_ Inſtead of ds, an order was quaſhed for this fault. 1 Salk. 
478. | 


Wheresf one to be of the quorum] Many orders have 
been formerly quaſhed, for want of ſetting forth that one 
of the juſtices was of the quorum. See Dalt. 47. 2 Salk. 
477. 1 Sid. 222. $. P. But now by the ſtatute 26 
Geo 2, cap. 27. no order ſhall be quaſhed for that defe&t 
only. | | | | 


Shall be barn] The place of birth muſt be ſet forth in 
| the order, becauſe it may be born in a pariſh where the 
two juſtices who made the order had no juriſdition ; and 
that it may appear that it was bor in that pariſh to 
which the relief is ordered. Style 368. Dalton 47. 


Upon examination] And therefore not only the mother, 
but likewiſe the putative father, ſhould be ſummoned to 
appear, and both parties examined before any order is 
made ; but this, however agreeable it ſeems to natural 
Juſtice, is not always practiſed, the juſtices being appre- 
henlive that ſuch warning would tend to no other -uſe, 
but to make the father keep out of the way ; however, 
it has been reſolved, that ſuch ſummons is neceſſary. 

Dalt. 52. | 
| An order made by two juſtices of the peace was quaſhed, 
becauſe it was made on an affidavit brought to them 
without the examination of any witneſſes. Comb. 103, 


Reputed father] They muſt adjudge him the father of 
the child. 1 Sid. 303. Style 154. Dalt. 52. 


Take order for the keeping] An order that the reputed 
father ſhould pay ſo much till further order, was quaſhed ; 
for that further order might be 40 years hence. 2 Show. 
129. 

An order that the reputed father ſhould give ſuch ſe- 
curity as overſcers or churchwardens fhall think fit, is 
naught ; for by ſuch order the juſtices delegate their au- 
thority to others. Salk. 477. Dalt. 47. 

An order to pay ſo much money a. week till the child is 
fourteen years of age, 1s naught ; for the juſtices have no 
power but to indemaify the pariſh, and that is done by 
obliging the father to maintain the child as long as it 


may be chargeable to the pariſh, 1 Salk, 121. Comb. 
232. S, P, | 


An order that the father ſhould pay ſo much a week to | 


the pariſh till the child was twelve years old, quaſhed ; 
tor the father may take it away and maintain it himſelf, 
1 Vent. 48. 151. 1 $14, 222.8. P. 1 Med. 20. 

An order that the father ſhould pay ſo much weekly, 
without ſaying for how long, is naught ; for it ſhould be 
ſo long as it is chargeable to the pariſh, Style 134. S, P, 
2 Keb. 575. 2 Salk. 480. 

The juſtices may order the payment of a ſum in pros, 
for the charges the pariſh has been already at to midwife, 
nurle, &c. Daſtin 47. 1 Vent. 336, 1 Salk. 124, 477, 

4 


BA: 4 


But an order that the father ſhould pay 4, (, "y 
midwife, and 7 s. a week until the child was able to 0 
its living by working, was quaſhed. 1ſt, Becauſe jr FF 
not appear that the pariſh procured the midwife, or we; 
at any charge with reſpect to. her ; and they have no a 
to order any money but for the indemnity of the pariſh 
2dly, 75. a week is exceſlive, and uncertain as tg the 
time; tor the father may, if he pleaſes, maintain it cheaper 
and the order ſhould have becn for ſo long time as it that 
be chargeable to the pariſh, 1 Vent, 210. 

An order that the father ſhould pay 2d. a week is toy 
little and unreaſonable. 1 Sid. 363. 

When they order a ſum in groſs, they muſt ſhew for 
what, and the charges the pariſh had been at, Comb, 
103. 

'Fhey cannot order a ſum in groſs for putting out the 
child apprentice. Comb. 448. 

An order to pay ſo much weekly to the overſeers of the 
poor, for, &c. is good.; for before the inſtitution of theſe 
it might have been ordered to be paid to two or three of 
the inhabitants. Salk, 122. 

The order directed that ſecurity ſhould be piven for the 
performance. of it ; and becauſe the ſtatute dirs, that 
the ſecurity ſhould be either to perform the order, or appear 
at the next ſeſſions; for this the order was quaſhed, 2 
Show. 258, 2 Bulſt. 242. S. P. 


Such baſtard child] If the child is no baſtard, and yet 
they adjudge him ſuch, an action lies againſt them, 
- W. , Ty | 

Where the huſband was ſeven years abſent beyond fea, 
and they adjudged the child which the wite had in tnat 
time a baſtard. $5 Med. 419. 1 Salk, 122, 123. 


At the next general /c/jims] Muſt be intended that the 
order made by the two juſtices muſt be confirmed or dif- 
charged at the next quarter fcfſions of ithar part of the 
county where it was made, and not at the ſfeſtiuns in the 


| county, for that would be miſchievous in many counties, 


where there are ſeveral ſefiions in diſtintt parts of the 
county. Dalſton 48. 1 Sid. 149. Muſt be the next 
ſeſlions after the notice of the order. 1 Sd. 325. 


Held in that county] Exception was taken to an order, 
that it was made ad /ef/ionem pacis in com” pred”, and 
did not ſay pro com”, but over-ruled. 1 Vent. 37. 


And alſs to abide ſuch order] It ſeems by the better opi- 
nions, that the juſtices in their {eſlions have no power to 


-make an original order, and are only to reverſe or afhrm 


the order made by the two juſtices ; for this vide 2 Buſt, 
342, 355. Dalt. 48, 49. Cro. Car. 337, 341. 2 Shaw. 
132. 1 Vent. 59, 48. But upon the removal of the 
cauſe by certiorari, the court of King's Bench may either 
reverſe the order in whole, or in part ; and though they 

reverſe the order for irregularity, yet will they oblige 
the father to give ſecurity to appear. at the next {cſlions, 

to abide ſuch further order as ſhall then be made. Com. 

286, 204. 2 Salk. 477. 

| Baſtard children gain a ſettlement in the pariſh where they 

are born ; but if a woman big with child of a baſtard, 
is by order of two juſtices removed from the pariſh of 4. 
to B. as her laſt place of ſettlement ; from which Oo 
B. appeals, but before the next ſeſſions ſhe 1s delivered 0 
a2 baſtard child in B. and afterwards the order of the 
two juſtices is vacated, the child muſt follow the mother, 
and pains a ſettlement in 4. Carth. 397. 1 Saik, 121. 
« Med. 204. Comb. 360. See 2 Bulft. 349. Dalit. 49+ 


By the ſtat. 7 Jac. I. cap. 4. it 1s enacted, That 
i lewd webt which ſhall have any baſtard whicit 
may be chargeable to the pariſh, the juſtices of thc peace 
ſhall commit ſuch lewd woman to the houſe of args: | 
there to be puniſhed and ſet to hard labour darling Be 
term of one whole year ; and if ſhe ſhall cfrſoons _ 
again, then to be committed to the ſaid houſe of correct! 
as aforeſaid, and there to remain till ſhe can put uw g0e 
ſureties for her good behaviour not to offend agaln- 


Which 


3 £60 


Which ſtall have any baſtard] The woman muſt be de- 
nvered of ſuch baſtard child before ſhe can be ſent to the 
noſe of correction, and the child is not to be ſent with 


| her. Dalton 48. oh | | : 


Which may be chargeable} The child muſt be chargeable 
to the pariſh 3 therefore it the father, or any other main- 
cains it, it ſeems ſhe is not to be puniſhed by this ſtatute. 


See Dalton, C. 46. 


Juſtices of the peace] Muſt be by two juſtices at leaſt, 
Dalt. c- 40, .: | 


Offend again] But ſhe ſhall not be puniſhed upon this 
art of the ſtatute, unleſs ſhe were before convitted and 
puniſhed on the firſt, 2u, If ſhe were before proceeded 
againſt purſuant to the fltatute 18 Eliz. 2 Bulſt, 348, 


Ty, ſtat. 13 & 14. Gar. 2. cap. 12. ſef, 19. © Whereas 
the putative fathers and lewd mothers of baſtard children 
run away out of the pariſh, and ſometimes out of the 
county, and leave the ſaid baſtard children upon the charge 
of the pariſh where they are born, although ſuch putative 
father and mother have eſtates ſufficient to diſcharge ſuch 
ariſh ; it is therefore enaCted, 'That it ſhall and may be 
lawful for the churchwardens and overſeers for the poor 
of ſuch pariſh where any baſtard child ſhall be born, to 
take and ſeize ſo much of the goods and chattels, and to 
receive ſo much of the annual rents or profits of the lands 
of ſuch putative fathers or lewd mothers, as ſhall be or- 
dered by any two juſtices of the peace, for or towards the 
diſcharge of the pariſh, to be confirmed at the ſeſſions, 
for the bringing up and providing for ſuch baſtard child ; 
and thereupon it ſhall be lawful for the ſeſſions to make an 
order for the churchwardens or overſcers of the poor of 
ſuch pariſh to diſpoſe of the goods by ſale or otherwiſe, 
or of ſo much of them for the purpoſes aforeſaid as the 
court ſhall think fit, and to rcceive the rents and profits, 
or ſo much of them as ſhall be ordered by the ſeſſions as 
aforeſaid, of his or her lands.” OI 


To ſeize fo much of the goods) Order to the church- 
wardens and overſeers to ſeize, of the putative father's 
goods, what they ſhould judge proper for ſecuring of the 
pariſh, quaitted ; for that it ſhou!d be what the juſtices 
think proper, and not what the churchwardens and over- 
eers think proper. L. Raym. 858. 

By ſtat, 6 Ges. 2. ſe, 1. it is enacted, © That if any 
ſingle woman ſhall be delivered of a baſtard child, which 
ſhall be chargeable, or likely to become chargeable to any 
pariſh or extraparochial place ; or ſhall declare herſelf to 
be with child, and that ſuch child is likely to be born a 
baſtard, and to be chargeable to any pariſh or extraparo- 
chial place, and ſhall in either of ſuch caſes, in an exa- 
| mination to be taken in writing upon oath before any one 
or more juſtice or juſtices of the peace of any county, 
riding, diviſion, city, liberty, or town corporate, wherein 
ſuch pariſh or place ſhall lie, charge any perſon with having 
gotten her with child, it ſhall and may be lawful to and 
_ tor ſuch juſtice or juſtices, upon application made to him 

or them by the overſeers of the poor of ſuch pariſh, or by 
any one of them, or by any ſubſtantial houſeholder of ſuch 
traparochial place, to iſſue out his or their warrant or 
Varrants for the immediate apprehending ſuch perſon ſo 
charged as aforeſaid, and for bringing him before ſuch 
Juſtice or juſtices, or before any other of his Majeſty's 
Jaltices of the peace of ſuch county, &c. and the juſtice 
and juſtices before whom ſuch perſon ſhall be brought 
and are hereby authorized and required to commit the 
perſon ſo charged as aforeſaid to the common gaol or 
houſe of correCtion of ſuch county, &c. unleſs he ſhall 
give ſecurity to indemnify ſuch pariſh or place ; or ſhall 
enter into a recognizance with ſufficient ſurety, upon 
condition to appear at the next general quarter ſeſſions, 
or general ſeſſions of rhe peace, to be held for ſuch county, 
©c. and to abide and perform ſuch order or orders as 
ſhall be made in purſuance of an act paſſed-in the 18th 

er ot Queen Ehzabeth, concerning baſtards begotten and 


rn out of lawful matrimony, 
Tok. 1," 


BA: 

Sect. 2, Provided that if the woman ſo charging any 
perſon as aforeſaid ſhall happen to die or be marricd before 
ſhe ſhall be delivered, or if ſhe ſhall miſcarry of ſuch child, 
or ſhall appear not to have been with child at the time of 
her | examination, then and in any of the ſaid caſes ſuch 
perſon ſhall be diſcharged from his recognizance at the 
next general quarter ſeſſions, or general ſeſſions of the 
peace to be holden for ſuch county, &c. or immediately 
releaſed out of cuſtody, by warrant under the hand and 
ſeal or hands and ſeals of any one or more juſtice or 
juſtices of the peace reſiding in or near the limits where 
ſuch pariſh or place ſhall lie. LIE | 

Sef. 3. Provided alſo, that upon application made by 
any perſon who ſhall be committed to any gaol or houſe 
of corre&tion by virtue of this a&t, or by any perſon on 
his behalf, to any juſtice or juſtices reſiding in and near 
the limits where ſuch pariſh or place ſhall lie, ſuch juſtice 
or juſtices are hereby authorized and required to ſummon 
the overſeer or overſeers of the poor of ſuch pariſh, or 
one or more of the ſubſtantial houſholders of ſuch extra- 
parochial place, to appear before him or them at a time 
and place to be mentioned in ſuch ſummons, to ſhew 
cauſe why ſuch perſon ſhould not be diſcharged ; and if no 
order ſhall appear to have been made in pv1ſuance of the 
{aid at of the 18th of Elizabeth, or within fix weeks after 
ſuch woman ſhall have been delivered, ſuch juſtice or 
juſtices ſhall and may diſcharge him from his impriſonment 
in ſuch gaol or houſe of correction to which he ſhall have 
been committed, | 


» 
5 


woman whatſoever before ſhe ſhall be delivered, and one 
month after, in order to her being examined concerning 
her pregnancy, or ſuppoſed pregnancy, or to compel any 
woman before ſhe ſhall be delivered to anſwer to any 
queſtions relating to her pregnancy. 


- F 
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3. Of general and ſpecial baſtardy ; how baſtardy is t9 
be tried; and of murdering baſtard children. 

Baſtardy, in relation to the ſeveral manners of its trial, 
is diſtinguiſhed into general and ſpecial baſtardy. Ge- 
neral baſtardy is the baſtardy tried by the biſhop, which in 


baſtard made legitimate by a ſubſequent marriage. 2dly, 
That it ſhould be a point collateral to the original cauſe 
of action. 1 Rel. Abr. 301. | 

| Formerly baſtards had a way in ſuch iſſues to trick 
themſelves into legitimation, for they uſed to bring feigned 
aCtions, and get ſuborned witneſſes before the biſhop to 
prove their legitimation, and then got the certificate re- 
turned of record, and after that their legitimation could 
never be conteſted ; for being returned of recocd as a point 


memorials of the court, all perſons were concluded by it; 
but this created great inconveniencies, as 1t is taken no- 
tice of in the preamble of the 9 Hen. 6. cap. 11. in the 
caſe of ſeveral perſons Of quality ; for the evidence of the 
contrary parties concerned were never heard at the trial, 
and yet their intereſt was concluded : to remedy this 
inconvenience, without altering the rules of law, it was 
enacted, that before any wyit to the biſhop there ſhould 
be a proclamation made in the ſame court, and after that 
the iſſue ſhould be certified into Chancery, where pro- 
clamation ſhould be made once in every month for three 
months, and then the Chancellor ſhould certify to the 


again proclaimed in the ſame court, that all that are con- 
cerned may go to the ordinary to make their allegations ; 
and without theſe circumſtances, any writ granted to the 
ordinary, and all proceedings thereupon, ſhall be utterly 
void. 1 Rol. Abr., 361. : 

If the ordinary certify or try baſtardy without a writ 


from the King's temporal courts, it is void ; for the ſpi- 


ritual juriſdition within theſe kingdoms is derived from 


manner the King hath appointed ; for it would be 16urious 


if they ſhould declare legitimation where the rights of in- 
s B | heritance 


Se. 4. Provided always, that it ſhall not be lawful - 
for any juſtice or juſtices. of the peace 10 ſend for any 


its notion contains two things: 1ſt, It ſhould not be a 


adjudged by its proper judges, and remaining among the 


court where the plea 0h and afterwards it ſhall be_ 


the King, and therefore it muſt be exerciſed in the 
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heritance are ſo nearly concerned, without any apparent 
neceſſity. 1 Rol. Abr. 3or. 

The certificate muſt be under the ſeal of the ordinary, 
and not under the ſeal of the commilſſary only, for the 
command is to the biſhop himſelf to certify, and there- 
fore the execution of the command muſt appear to be by 
- the biſhop in proper perſon. 1 Rs. Abr. 362. 

If a man be certified baſtard, this binds perpetually, 
though the perſon ſo adjudged a baſtard is not party to 
the action, for all perſons are eltopped to ſpeak againſt 
the memorial of any judicatory ; becauſe the a&t of the 
pablick judicatory under which any perſon lives is his 
own at; and were he not thus bound, there might be 
contradiction in certificates. 1 Rc!, Abr. 362, 

If a man be certified baſtard, that doth not bind a 
Nranger till returned of record, becauſe it is no judicial 
aft till recorded in the place appointed to record ſuch 
tranſaftions, nor doth it bind the party to the action till 
judgment thereon, becauſe if he avoid the ation he avoids 
all conſequences of the ation ; and therefore if the de- 
fendant be certified baſtard by the ordinary, yet if the 
plaintiff be nonſuit they cannot go on to trial, and ſo the 
biſhop's certificate never appears of record, and therefore 
is not binding. 1 Fol. Abr. 362., | 

If a man be certified mrlier, no man is eftopped to 
baſlardize him, for though he may be a mulier by the 
ſpiritual law, yet he may be a baſtard by our law ; and 
therefore any man, notwithſtanding the. certificate, may 
Flead the iſſue of ſpecial baſtardy. 1 Rel. Abr, 362. 

When a writ is awarded to the biſhop to certify baſ- 
tardy, day is given in court to attend ſuch certification, 
otherwiſe the parties would be without day in court in 


waiting for the biſhop's certificate, and this would create | 


a diſcontinuance, and therefore the parties muſt attend 
the day, and not expect that the proceeding ſhould be re- 
vived by reſummons, though ſome have held the contrary, 
becauſe the biſhop is judge, and ſo not held to a certain 
day. - Bre. 56. © 4 Ed. 3.39. ©: Raf. 289.-- -- 

Ne unques accouple in loyal matrimony is no plea but in 
dower, and in appeal for to baſtardize any perſon, baſtardy 
general or ſpecial muſt be pleaded ; for the matrimony is 
there to be queſtioned, where there is a claim under the 
relation of a wife, but there is more than marriage in 
queſtion in the point of legitimation. Bro. Baftardy, 


97+ @- | | 
The plea of baſtardy may be tried by the biſhop in 

actions perſonal as well as in real. 1 Rl. A4br, 361. 

If there be no biſhop, the certificate muſt be made by 


the guardian of the ſpiritualties, for he is to ſuſtain the 


office in the mean time. Bro. 97, 98. 

In an aſliſe the tenant makes bar as heir, the plaintiff 
ſays the tenant is a baſtard, the tenant ſays he is a mulier, 
born at Londen, and prays a writ to the biſhop of London ; 
the plaintiff ſays, that he was born at L. in Surrey (the 
county alſo where the land lies) and prays that it may 
be tried by afſize ; but this could not be granted, becauſe 
here baſtardy was particularly pleaded, and not left at 
large upon the iſſue ; but the certificate in this cafe was 
direfted to the biſhop of Winchefter, within whoſe juriſ- 
diftions Surrey is, becauſe where the place of birth is in 
diſpute, the trial muſt be in the place where the land 
lies, for where the place of birth is controverted it is un- 
certain, and fo is the ſame as if not alledged. Bro. Ba/- 
tardy, 97. | | | 

In an afſize the biſhop certified dire&tly, that the defen- 
dant was a baſtard, and it was indorſed on the certificate, 
that 4. the mother of the defendant left her huſband for 
ſeven years, in which time the defendant was begot- by 
- one B. a prieſt, and ſo a baſtard ; but becauſe the defen- 
_ dant was made a baſtard 1n the certificate, they gave no 
heed to the indorſement, as a thing foreign and immaterial, 
Bro. Baſtardy, 98. | | 

Special baſtardy, which is always tried by a jury in the 
temporal courts, is twofold : 1ſt, Where the baſtardy is 
the giſt of the aftion, and the material part of the iſſue. 
2dly, Where thoſe are baſtards by the common law that 
are muliers by the ſpiritual Jaw, and ſuch are thoſe that 
are born before marriage, whoſe parents afterwards inter- 
marry, 1 New Abr. 314. 


B A-S 
| 

If a man receives any temporal damage by being @. 
a baſtard, and brings his aCtion in the remporal'oa 
and the defendant juſlifies that the plaintiff js a ballag 
this muſt be tried at common Jaw, and by wir Sy 
bithop ; for otherwiſe you ſuppole an ation broys}; +. © 
court which hath not a capacity to try the cauſe of alk 
1 Brewnl, 1.. Hob. 179. Gedel. 479. Co. Ent. +, 4: 

If it be found by an affſe taken at larve tþar dings 
a baſtard, the temporal courts are judg-s of it, {41 a 
jury cannot be eſtopped to ſpeak truth which mr ” 
within their owti knowledge, and what they tin bend 
the record of the temporal courts, and fo with: then 
conuzance. Bro. Baſtardy, 07. | bs 

In an aſfiſe of mort d'ance/tor, one of the three points 
inquirable is, whether the demandant be heir to 7, $, the 
anceſtor ; in which eaſe, if the tenant plead he js ready 
to hear the recognizance of the afliſe (& hoc paratns 7 
er afſiſam inquirere) he cannot give in evidence that the 
demandant 1s a baſtard, but he onght to have pleaded tt 
ſame ; for if this were given in evidence, and not pleadgg: 
the ſpiritual court would be oufted of their juiifdictin, 
Fitz Abr. 12. 2 Inſt, goo. 

By the ſtat. 21 7. 1. c. 27. © If any wornan be delizer:y 
of any iſſue of her body, male or femile, which heiys 
born alive, ſhould by the laws of this rezIm be a baſta;s 
and fhe endeavour privately, either by drowning, or fe. 
cret burying thereof, or any other ways, either by he. 
or the procuring of others, ſo to conceal the death theres, 
as that it may not come to light whether it were born 
alive or not, but be concealed, the ſhall ſuffer death as jv 
caſe of murder, except ſhe can prove, by one witneſs it 
the leaſt, that the child was born dead.” 

It hath been adjudged, that in order to convict a wo- 
man by force of this ſtatute, there is no nced that the jn- 
ditment be drawn ſpecially, or conclude againit the form 


qQ 
» 


Una 


| of the ſtatute ; for the ſtature doth not make a new offence, 


but only makes ſuch concealment an undeniable evidence 
of murder. 2 Hawk. 438. | 

Alſo it hath been agreed, that where a woman appears 
to have endeavoured to conceal the death of ſuch child 
within the ſtatute, there is no need of any proot that the 
child was born alive, or that there were any ſigns of hurt | 
upon the body, but it ſhall be undeniably taken that the 
child was born alive, and murdered by ihe mother. 2 
Hawk. 438. Fo 

But it hath been adjudged, that where a woman lay in 
a chamber by herſelf, and went to bed without pain, and 
waked in the night, and knocked for help, but could ger 
none, and was delivered of a child, and put it in a trunk, _ 
and did not diſcover it till the following night, yet ſhe | 
was not within the ſtatute, becauſe ſhe knocked tor help, 
2 Hawk. 438. | 

Alſo it hath been agreed, that if a woman confels 
herſelf with child beforehand, and afterwards be ſurprized 
and delivered, nobody being with her, ſhe is not within 
the ſtatute, becauſe there was no intent of concealment, 
and therefore in ſuch caſes it muſt appear by ſigns of hurt 
upon the body, or ſome other way, that the child was 
born alive, 2 Hawk. 438. ' © : 

If a woman be with child, and any gives her a potion 
to deſtroy the child within her, and ſhe takes it, and It | 
works. ſo ſtrongly that it kills her, this is murder ; for it 
was not given to cure her of a diſeaſe, but unlawfully 
to deſtroy the child within her ; and therefore he that 
gives her a potion to this end muſt take the hazard, 
and if it kills the mother, it is murder. 1 Hal. # 
429, 430, f OT, po: 

If a woman be quick or great with child, if ſhe take, 
or any other give her any potion to make an abortion, or 
if a man ſtrike her, whereby the child within ber 15 
killed, though it be a great crime, yet it is not murder nor 
manſlaughter by the law of England, becauſe it is not yet 
in rerum natura, nor can it legally be known, wherber 1t 
were killed or not : ſo it is, if after ſuch chi:d were bort 
alive, and after die of the ſtroke given to the mother, 
this is not homicide, 1 Hal. H. 433: 

But if a man procure a woman wit 
her infant when born, and the child 1s 
woman in purſuance of that procurement 


h child to deftroy 
born, and the 
kill the intant ; 
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. 1 Hal. H. 433: OTE TON” 
" Lattard eigne, See title Baſtard, 

1Galtardy, (Bo/tardia) Signities a defe&t of. birth, ob- 
jeſted to 0nC born out of wedlock. Bratt, lib. 5. c. 19. 
Se title )5aſtard. Fr 

Galton, (Fr.) A ſtaff or club; and by our ſtatutes 
t ſignifies one of the warden of the Fleet's ſervants or 
officers who attend the king's courts with a red ſtaff for 
taking ſuch into cuſtody who are committed by the court. 
1 Ric. 2.c. 12. 5 Eliz. c. 23. Sce Lipſtaſf, _ 

jaſus, Per baſum ?oſnetum capere, To take toll by 
Arike, and not by heap 3 per baſum being oppoſed to 
#1 cunulo vel cantello——Tolnetus ad molendinum fit ſecun- 
dum conſuetudinem regni ; menſur@ per quas tolnetus cap! 
dohet fint concordantes menſuris domini regis, © capiatur 
wlnetus per baſum, & nichil in cumuls vel cantelly, Con- 
fuerud. Dom. de Farendon, MS. f. 42. | 

Vatable Gzound, Ts taken for the land that lay be- 
tween England and Scotland, heretofore in queſtion, when 
they were diſtin&t Kingdoms, to which it belonged. 
Hans 23 Hen. 8. c. 6. and 33 Hen. 8. c. 6. it ſeems to 
mean, as if we ſhould fay, litigions or debatable ground, 
; 2, land about which there is a debate ; and by that name 
Shene called ground, that is in controverſy. Camb. Bri- 
tan. tir. Cumberland. aa | 
 Wath, (Lat. Bathon, called by the Britons, Badiza) 
Pas been termed the city of Sick Men : it is a place of re- 
ſort in S-mer/ſet/hire, famons for its medicinal waters. 
The chairmen are there to be licenſed by the mayor and 
aldermen, for carrying, perſons to and from the hot baths, 
&c. under the penalty of ro s. by ſtatute 7 Ceo. 1. c. 19. 

- And a, public hoſpital or infirmary for poor is eſtabliſhed 
in the city of Bath, the governors whereof have power 
to hold all charities, &c. and appoint phyſicians, ſurgeons, 
and other officers : any perſons, not able to have the bene- 
fit of the Bath waters, may be admitted into this hoſpi- 
tal, their caſe being atteſted by ſome phyſician, and the 
porerty of the patients certified by the miniſter and 
churchwardens of the place where they live, &c. Every 
perſon fo admitted ſhall have the uſe of the old hot bath, 
and be entertained and relieved in the hoſpital ; and when 
cured or diſcharged, ſuch perſons ſhall be ſupplied with 
31. each, to defray the expence of removing them back 


to their pariſhes, &c. Stat. 12 Geo. 2. c. 31, Penal- 


+ tiles in the horſe-race a&t incurred in Semer/ſet/hire ere 
given to the hoſpital at Bath, by fat. 13 Ges. 2. c 19. 
ſet. 6. And fee flat. 3o Geo. 2. c. 65. for paving and 
lighting the ſtreets of Bath. | TTE 
Batitozta, A fulling mill. *Tis mentioned in the 
Wonafticon, tom. 2. pag. 832. Uſque ad tlagnum molendini 
ihhns Willielmi cum Batitoria & a gardino fuo ubique, &c. 
LBatſwaine, Sax. - Bai, a boat, and fwaine, a ſer- 
rant; a mariner, or boatfwain, Domeſday. Cowell, edit. 
2. 
_ Battel, (Fr. Battaile) Signifies a trial by combat, 
Which was anciently allowed of in our laws, where the 
defendant in appeal of murder or felony may fight with 
the appellant; and make proof thereby whether he be cul- 
Pable or innocent of the crime. Glan. lib. 14. cap. 1. 
When an appellee of felony wages battel, he pleads that 
he is n2t guilty, and that he is ready to defend the ſame by 
his body, and then flings his glove; and if the appellant 
will join battel, he replies, that he is ready to make good 
his appeal by his body upon the body of the appellee, and 
takes up the glove z and then the appellee lays his right 
hand on the book, and with his left hand takes the ap- 
pellant by the right, and ſwears thus : Hear this, thou who 
calleſt thyſelf John by the name of baptiſm that I who call 
myſelf Thomas by the name ofs baptiſm, did not felonioufly 
murder thy father W. by name, in the year of, &&. at B. 
a you furmiſe, ner am any way guilty of the ſaid felony ; 
fo help me Gd, And then he ſhall kiſs the book, and 
lay ; And this T will defend againſt thee by ny body, as this 
court ſhall award. Then the appellant lays his right hand 
On the book, and with his left hand takes the appellee by 
the right, and ſwears to this effect : - Hear this, then thou 
who calleft thyſelf Thomas by the name of baptiſm, that 
tho. didf ms on the day, and in the year, SC. at 


. is murder in the mother, and the procurer is acceſ- 


BAT 


then he ſhall kiſs the book, and ſay; And this I will 


This being done, the court ſhall appoint a day and place 
for the battel, and in the mean while'the appellee ſhall 
be kept in cuſtody of the marſhal, and the appellant ſhall 
find ſureties to be ready to fight at the time and place; 
unleſs he be an approver, in which caſe he ſhall alfo be kepr 
by the marſhal : and the night before the day of batrel 
both partics ſhall be arraigned by the marſhal, and ſhall be 
brought into the field before the juſtices of the court 
where the appeal is depending, at the riſing of the ſun, 
bare-headed and bare-legged from the knee downwards, 
and bare on the arms to the elbows, armed only with baſ- 
tons an ell Jong, and four-corned targets ; and before 
they engage they ſhall both make oath, zhat they Fave nei-. 
ther eat nor drank, nor done any thing elſe by which the law 
of God may. be depreſſed, and the law of the devil exalted : 
and then, after proclamation for lilence under pain of 
impriſonment, they ſhall begin the combat, wherein, if 
the appellee be fo far vanquiſhed that he cannot or will 
not fight any longer, he may be adjudged to be hanged 
immediately; bur if he can maintain the fight till the 


peal: and if the appellant becomes a crying coward, the 
appellee ſhall recover the damages, and may plead his ac- 
qQuittal in bar of a ſubſequent indi&tment of appeal ; and 
the appellant ſhall for his perjury loſe his /beram legem. 
And if an appellant becomes blind by the a&t of God 
after he has waged battel, the court will diſcharge him of 
the battel; and in ſuch caſe it is ſaid, that the appellee 
ſhall go free. This trial by batzel is at the detendant's 
choice ; but if the plaintiff be under an appareat dilabi- 
lity of fighting, as under age, maimed, &c.. he may 
counter-plead the wager of battel, and compel the defen- 
dant to put himſelf upon his country : alſo any plaintiff 
may counter-plead a wager of battel, by alledging ſuch 
matters againſt the defendant, as induce a violent pre- 
ſumption of guilt; as in appeal of death, that he was 
found lying upon the deceaſed with a bloody kaife in his 
hand, &c. for here the law will not oblige the plaintiff 
to make good his accuſation in ſo extraordinary a man- 
ner, when in all appearance he may prove it in the ordi- 
nary way. It is a good counter-plea of batte/, that the 
defendant hath been indicted for the ſame fact ; when, it 
appeal be brought, the defendant ſhall not wage batte!, 
And if a peer of the realm bring an appeal, the defendant 
ſhall not be admitted to wage batzel, by reaſon of the 
dignity of the appellant. 2 Hawk, P. C. 426, 427. 
This trial by bazzel is.hefore the conſtable and marſhal ; 
but with all its ccremottes is now diſuled. See Clanv. 
lib. 14. Covell. Facob. Canes : PERL. 
LSattery, (from the French, battre, to ſtrike ; or 
from the Saxon, batte, a club) Seems to be, when any 
injury whatſoever, be it- never fo ſmall, is aCtually done 
to the perſon of a man in an awBrys or re\engeiul, or 
rude, or inſolent manner, as by ſpitting in his face, or 
any way touching him in anger, or violently joſtling him 
out of the way, and the like. 1 Hawk. 134. The 
wrong-doer is ſubject to an ation at the ſuit of the party, 
wherein he ſhall render damages ; and alſo to an indict- 
ment at the ſuit of the King, wherein he ſhall be fined 


134. See Aſſault ann Battery, be 
Wattle, Batellus, a little boat. In the reign of Ed. 3. 
every great ſhip landing at Pillingſgate in London paid 
for ſtandage two-pence ; every little ſhip with orelocks, 
a penny ; and the leſſer boat called a bazz/e, a halt-penny. 
See Sthw's, Survey: of London. | 
WBawdy-}ouſe, ( Lupanar, fornix) A houſe of ill 
fame, kept for the reſort and commerce of lewd people 
of both ſexes. The keeping of a bawdy-houſe comes un- 
der the cognizance of the temporal law, as a common 
nuiſance, not only in reſpeCt of its endangering the pub- 
lic peace, by drawing together diſſolute ahd cebauched 
perſons, and promoting quarrels, but alſo in reſpect of its 
tendency to corrupt the manners of the people, by an 
open profeſſion of lewdneſs, 3 [r/. 295, 1 Hawk. Þ, 


C. 190, ad 


__- 


| 


B. murder my father W. by name ; /o hel me God, And | 


prove againſt thee by my body, as this court ſhall award. 


{tars appear, he ſhall have judgment to be quit of the ap- | 


according to the , heinouſneſs of the offence. 1 Hawk, 
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And in general, all open lewdneſs groſly ſcandalous is 
puniſhable upon indiftment at the common law. 1 
Hawk. 7, And offenders of this kind are puniſhable not 
_ only with fine and impriſonment, but alſo with ſufficient 
infamous puniſhment, as to the court in diſcretion ſhall 
ſeem proper. 1 Hawk. 196. : 

And upon information given to a conſtable, that a man 
and a woman of evil report are gone to.a ſuſpefted houſe 
together in the night, the officer may take company with 
him, and if he find them ſo, he may carry them before 
a juſtice, to find ſureties of the good behaviour. Dalz. 
c. 124. 2 Hawk. 61. For it feems always to have 
been the better opinion, that a man may be bound to his 
good behaviour for haunting bawdy-houſes with women 
of bad fame, as alſo for keeping bad women in his own 
houke.. 3 Hawk, 132, -/ | Ep 
And a wife may be indifted together with her huſ- 
band, and condemned to the pillory with him for keeping 
a bawdy-h2/e ; for this is an offence as to the govern- 
ment of the houſe, in which the wife has a principal 
ſhare; and alſo ſuch an offence as may generally be pre- 
ſumed to be managed by the intrigues of her ſex. 1 
Hawk. 2. 

But if a perſon is indifted for frequenting a bawdy- 
houſe, it muſt appear that he knew it to be ſuch a 
houſe ; and it muſt be expreſlly alledged, that it is a 
bawdy-houſe, and not that it is ſuſpected ro be ſuch 
a houſe, Wood, b. 3. c. 3. | 

On an indif&tment for keeping a di 
male witneſs ſwore, that ſhe was a failor's wife, and 
during her huſband's abſence out of the realm ſhe had 
often proſtituted herſelf there : Lord Raymond ſaid it was 
an odious piece of evidence, and ought not to be heard. 
Barlow's Juſtice, tit. Bawdy-houſe. | 

But it is ſaid, a woman cannot be indifted for being a 
bawd generally : for that the bare ſolicitation of chaſtity 
| is not indiftable. 1 Hawk. 196. 1 Salk, 382, 

Stat. 25 Geo. 2. cap. 36. ſet. 5. If any two inhabi- 
tants of any pariſh or place, paying ſcot, and bearing lot 
therein, give notice in writing to any conſtable (or other 
peace-officer, where there is no conſtable) of ſuch pariſh, 
&c. of any perſon keeping a bawdy-houſe, gaming- 
houſe, or any other diforderly houſe, in ſuch pariſh, &c. 
the conſtable or officer, on ſuch notice, ſhall forthwith go 
with ſuch inhabitants to a juſtice of peace of the county 
_ or liberty, and ſhall, upon ſuch inhabitants oath before 
fuch juſtice, that they believe the contents of ſuch 
notice to be true, and entering into. a recognizance in the 
penal ſum of 20/1. each, to give or produce material evi- 
dence againſt ſuch perſon for ſuch offence, enter into re- 
cognizance in the penal ſum of 3o/7. to proſecute with 
efte&t ſuch perſon for ſuch offence at the next general or 
keg ſeſſions of the peace, or at the next aſlizes for 
the county in which fuch place lies, as to the ſaid juſtice 
ſhall ſeem meet; and ſuch conſtable, &c. ſhall be al- 
lowed the expences of ſuch proſecutian, to be aſcertained 
by two juſtices of peace of the county, &c. where the 
offence ſhall have been committed, and ſhall be paid the 
ſame by the overſeers of the poor of ſuch pariſh, &c. 
and in caſe ſuch perſon be convifted, the overſeers of the 
poor of ſuch pariſh, &c. ſhall pay 10/7, to each of ſuch 
inhabitants ; and in caſe ſuch overſeers negle& to pay to 
ſuch conſtable, &c. ſuch expences of proſecution, or 
negleCt to pay upon demand the ſaid ſums of 10 /. and 
101, ſuch overſcers, and each of them, ſhall forfeit to 
the perſon intitled to the fame double the ſum ſo neg- 
lefted to be paid, 

_ S2ft. 6, Upon ſach conſtable, &c. entering into ſuch 
recognizance to proſecute, the juſtice ſhall make out his 
warrant to bring the perſon accuſed before him, and ſhall 
bind him over to appear at ſuch general or quarter ſeſſion 
or afſizes, to anſwer to ſuch indiftment as ſhall be found 
againſt him ; and ſuch juſtice may, if- he thinks fir, take 
ſecurity for ſuch perſon's good behaviour in the mean 
time, 

Se. 7. In caſe ſuch conſtable ſhall negle&t, upon ſuch 
notice, to go before any juſtice of peace, or to enter into 
recognizance, or ſhall be wilfully negligent in carrying 


on the proſecution, he ſhall for every ſuch offence forfeit | 


2091, to each of ſuch.inhabitants ſo giving notice, 


{orderly houſe, a fe- 


DS: 8: A 
SA. 8. Any perſon who ſhall appea 


him or herſelf as maſter or miſtreſs, 
management of any bawdy- houſe, 

other diſorderly houſe, ſhall be deeme 
of, and ſhall be liable to be puniſhed as ſuch 
{tanding he or ſhe ſhall not be the real owner © 

Sef. 9. Upon any ſuch proſecution againſt any perſ, 
for keeping a bawdy-houſe, gaming-houſe, or other Af 
orderly houſe, any perſon may give evidence an1inſt the 
defendant, or on behalf of the defendant, notwithſtang. 
ing his being an inhabitant of the pariſh, or havin 
tered into ſuch recognizance, 

Sef. 10, No indiftment preferred againſt *0y perſon 
for keeping a bawdy-houſe, gaming-houſe, or other dif. 
orderly houfe, fhall be removed by any writ of Certiz+ar; 
into any other court ; but ſhall be tried, and finally de- 
termined, at the ſame general or quarter fefſions or :f 
ſizes where ſuch indiftment ſhall have been preferred 
unleſs the court think proper upon cauſe ſhewn to ad. 
journ the ſame. 

See. 13. Any perſon intitled to any of the forfeiture; 
by this a& impoſed may fue for the ſame by a&ticn of 
debt in any court at Weftmin/ter, in which it ſhall be fut- 
ficient to declare, that the defendant is indebted to the 
plaintiff in the fum of being forfeited by 
an act, intitled, An aft for the better preventing theſts and 
robberies, and for regulating places of publick entertainment, 
and puniſhing perſons keeping diſorderly houſes : and the 
plaintiff, if he recover, ſhall have his tull coſts. 

Seft. 14. No action ſhall be brought by virtue of this 
aQ, unleſs the fame. be commenced within ſix calendar 
months after the offence committed. 

Sef. 15. This att ſhall continue for three years from 
the firſt day of this ſeſſion of parliament, and to the cad 
of the then next ſeſſion. 

Made perpetual by 28 Geo, 2, cap. 19; feft. 1, 


r, at, or behars 
or as having the 
gaming - houſe, 
d the keeper there. 


» Dotwith. 
r Keeper, 


8 Els 


Indiftment for keeping a bawdy or diſorderly houſe, 


TH E jurors of our lord the King upon their cath preſent, 
that A. O. late of in the ſaid county, la- 
bourer, on the day of in the —— year of the 
reign of — and at divers other times as well before as 
| after, with force and arms, at aforeſaid, in the 
county aforefaid, did keep and maintain a certain common, ' 
ul-governed, and diſorderly houſe, and in his ſaid hayje, 
for his own lucre and gain, certain evil and ll-diſþ:ſed 
perſons, as well men as women, of evil name and fame, and 
of diſhoneſt converſation, to frequent and come together then, 
and the ſaid divers other times, there unlawfully and wit- 
| fully did cauſe and procure ; and the ſaid men and women, 
| in his faid houſe, at unlawful times, as well in the night as 
in the day, then and the ſaid other times, there to be and 
remain, drinking, tiþling, whoring, and miſbehaving them 
felves, unlawfully and wilfully did permit, and yet dith 
permit, to the great damage and common nuſance of all the 
fulgefts of our ſaid lord the King, and againſt the peace 4 
our ſaid lord the King, his crown and dignity”  _ 


15ap, or Pen, Is a pond-head, made up of a great 
height, to. keep water for the ſupply of a mill,. &c. fo 
that the wheel of a mill may be driven by the water 
coming thence through a paſſage or floodgate, A harbour 
where ſhips ride at ſea near ſome port is called a bay : 
and this word is mentioned in: ſtat. 27 Eliz. ©. 19: 
Buchan. in his Hi/t. Scot. fo. 7. writes it bei, and expounds 
it ſinus maris. Cowell, edit, 1727. 

Bays, See D)apery, | | 

1Beacon, (from the Sax. beacen, i. e. ſignum) A ſignal 
well known ; being a fire maintained on ſome eminence 
near the coaſt of the ſea, to prevent invaſions, &c. 4 11. 
148. 8 Eliz, c. 13. Hence beaconage, (beaconagium) 
money paid towards the maintenance of beacons : and ve 
{till uſe the word beckon to give notice unto, Yee ſat. 
5 Hen. 4. & Dorſ. Pat. 28, Hen. 6. fart 2. M. 2l» 
And Pryn's Aningd: on 4 Jnft. fol. 134, 135: 
Firebare, | | | 


45ca, 


BED 


VSead, or y}5ede (Sax. bead, oratio) A prayer ; fo that 
to ſay over beads, is to ſay over one's prayers, They 
were Moſt iN uſe before printing, whea poor perſons could 
aot go to the charge of a manuſcript piayer-book : though 
they are Mill uſed in many parts of the warld, where the 
Roman Catholick religion prevails. They are not al- 
lowed to be brought into England, or any ſuperſtitious 
things, to be noſed here, under the penalty of a Pramunire, 

by fat. 13 Fliz. cap. 2, See JSugle. | 
_ "Beam, [5 that part of the head of a ſtag where the 
horns grow, from the Sax. beam, 1. e. arbor ; becauſe they 

-ow out of the head as branches out of a tree, Beam is 
ewiſe uſed for a common balance of weights 1n cities 
and towns. Stat. 13 Ed. 1. 

15cams and ballance, For weighing goods and mer- 
chandize in the city of. London, See Zronage, | 

Yeans, Sce Cozn, ; 

Bearding, otherwiſe JZarding of wooll. Sce Clack, 

Bear92s, Signifies ſuch as bear down or oppreſs others, 
and ſo faid to be all one with maintainers. Juſtices of 


afſize ſhall inquire of, hear, and determine maintainors, | 


}-arors, and conſpirators, and of thoſe that commit 
- champerty, &c. Stat. 4 Ed. 3. cap. 11. 

4Bealts of chaſe (Ferg campe/ſires) Are five, viz. the 
buck, doe, fox, marten, and roe. Manw, part 1. pag. 


i: 
| " 5calts of the foreſt (Fere /ylveſtres) otherwiſe called 
beaſts of venary, are the hart, hind, boar, and wolf, 
Joid par. 2. cap. 4» | 
Beaſts and fowl of warren, Are the hare, coney, 
pheaſant, and partridge, 
Beaver-skins, To what duties liable, and other re- 
gulations concerning them, ſee fat. 4 Geo. 2. c. 9. 
Beaumaris in the county of A4rgleſea; Its quarter- 
ſcſions how to be adjourned, ſce flat. 1 Geo. 1. ft. 6. 
c. 26. /ef. 8, | | 
LVeaupleader, (Pulchre placitando, Fr. beauplaider, 1, e. 
to plead tairly) Is a writ upon the ſtatute of Marlbridge, 
32 Hen. 3. Cc. 11, Whereby it is enaCted, that neither in 
the circuit of juſtices, nor in counties, hundreds, or courts 
baron, any. fines ſhall be taken for fair pleading, viz. for 
not pleading fairly or aptly to the purpoſe ; upon which 
ſtatute this writ was ordained, dire&ed to the ſheriff, 
bailiff, or him who ſhall demand ſuch fine, and it is a 
prohibition not to do it ; whereupon an alias and þluries 


and attachment may be had, &c. New Nat. Br. 596, 597. 


And beaupleader is as well in reſpe& of vicious pleadings, 
a: of the fair pleading, by way of amendment. 2 1nft. 
122, 

Wed-ale, or 3Bid-ale, Was a friendly aſſignation made 
for neighbours ro me2t and drink at the houſe of new- 
married perſons, or other poor people, and then for the 
gueſts to contribute to the houſe-keepers: See JBidale, 
Crwell, edit. 1727. | 

Bedel, (Bedellus, Fr. bedeau) A crier or meſſenger 
of a court, that cites men to appeay and anſwer ; and is 
an inferior officer of a pariſh or liberty, very well known 
12 London and the ſuburbs, Thert are likewiſe univerſity 
beadles, and church beadles ; now called ſummoners and 
apparitors : and Manwood in his Foreſt Laws ſaith there 
are torelt beadles, that make all manner of garniſhments 
for the courts of the foreſt, and all proclamations, and 
allo execute the proceſs of the foreſt, like unto bailiffs 
errant or a ſheriff in his county Edgarus interdicit 
emnbus miniſtris, id eft vicecomitibus, bedellis & balivis, 
Ge. Ne introeant fines & limites difti mariſci. Ingulph. 
Hiſt, Croyl. The word bedel, properly a crier, was in 
Sax. bydel, from bydde, to publiſh or declare : as to bid and 
firbid the banns of matrimony, bidding of prayers, &c. 
Hence the univerſity bedels, the bedel of beggars ; the 
church bedels, whom we now call ſummoners and appa- 
tors, Cowell, edit. 1727. | 

Bedehouſe, An hoſpital, or alm/bou/e for bedeſmen, or 
poor people, who prayed for their founders and benefaCtors, 
from the Sax, biddan, to pray. 

_ Bedelary, (Bedelaria) Is the ſame to a bedel, as bai- 
liwick to a bailiff. Liz. lib. 3. cap. 6. Will. filius 
Adz tenet bedelarium hundredi de Macclesfield, Oc. Ex. 


Ret, Antiq, 
. Vol. 1, 


| 


BEER 


intreat or pray, and repe, to reap corn) Is a ſervice which 
certain tenants were anciently bound to perform, 'viz. to 
reap their landlord's corn at harveſt ; as ſome Jet are tied 
to give them one, two, or three days work, when com- 
manded, This cuſtomary ſervice of inferior tenants was 
called inthe Latin Precaria, bedrepium, &c.—Debent venire 
in autumno ad precariam que vecatur @ le bederepe. Plac. in 
craſt. Pur. 10 Hen. 3. Rot. 8. Surrey, See Magna Precaria, 
- Bedewert, Thoſe which we now call banditti, prot 
fligate and excommunicated perſons. 'The word is men- 
tioned in Mat. Pari/. anno 1258, 
1Bedforv-Level, Adventurers how made a corpo» 
ration, and how to at, ſee ſtat. 15 Car, 2. c. 17. Their 
lands how to be taxed, 20 Cay. 2. cap. 8. The other 


Cc. 19. 29 Geo. 2.0.9 © 22. 
Parſhes, 
15eds, See Upholfers, 
1GSeechwood, $ee Fewel, 
1GBeef, The ſtatutes concerning it 'are, 12 Car. 2, 
6. 4---.16 Gar. 2: c:-2:. 1.20 Car; 2, © 7. 22 Care 2; 
c:.13.: 3 © '4 Wil. & Mar: c.- 8. 3- Ceo: 2c. 20; 
5 Geo. 2.c. 6. 4 Geo. 3. c. 28. 
JSeer and Mle, Ordinance for bakers, &c. 


JO Geo: 2, Cc. 35. See 


Tncerti 


claimed, and kept according to the price of the corn whereof 
the malt is made; and the brewer (ſhall not increaſe 
more in a gallon, but according to the rate of ſixpence 
rifing in a quarter of malt ; and if he break the aſliſe, 
the firſt, ſecond, and third time he ſhall be amerced ; but 
the fourth time he ſhall ſuffer the pillory. bo | 
| Stat. 1 Will, & Mar. ſtat. 1. cap, 22. ſet. 1, Any 
perſon may ſhip off, within any of the uſual and allowed 
ports by law, and at the common keys, and within the 


in the preſence of a ſworn officer to be appointed by the 
farmers, &c. of exciſe within .the limits where the ſame 
ſhall be ſhipped, any ſtrong ale, ſtrong beer, cyder, or 
mum, to be ſpent beyond the ſeas, paying cuſtom for the 
ſame after the rate of 15s. er ton, and no other duty : ſuch 
officer to certify the quantity ſo ſhipped off ro the com- 
miſſioners and officers of exciſe, where the entry thereof 
ſhall be made, who are required to make allowance, or 
repay the exciſe of the beer, ale, cydcr, or mum 10 ex- 
ported, to the brewer or maker thereof, within one month 
after ſuch exportation, deduCfting 3d. per ton for the 
charges of their officers. 

Sz8. 2, If any perſon 
ſo ſhipped to be laid on land, or put into any other veſſel, 
within England, Wales, or Berwick, he ſhall forfeit the 
ſame, and 50/1, more for every caſk ſo unduly landed, or 
put on board any veſſel; the one moiety to the King, 
&c, the other to the informer; and their Majeſties com: 
miſſioners and officers of the cuſtoms ſhall charge every 
maſter of any veſſel, in his viualling bill, with ſo much 
beer, ale, cyder, or mum, and no more, as ſuch number 
of men uſed to ſpend in ſuch voyages; the exciſe whereof 
to be recovered according to the laws eſtablithed. 

Sef..3. The faid rate of 1 s. the ton for beer, &c. ex- 
ported ſhall be levied and paid under ſuch rules and pe- 
nalties, and in ſuch manner, as by the laws of tonnage. 
and poundage are ordained. | 

SeF. 4. No mum imported from foreign parts ſhall 
have any part of the cuſtom or exciſe repaid upon ex 

rtation. | 

Stat. 11 & 12 Will. 3, cap. 15. ſe. 1. for aſcertaining 
the meaſure for retailing ale and beer, all perſons retailing 
ale or beer ſhall ſell their ale and beer by the full ale 
quart, or ale pint, according to the ſtandard remaining 
with the chamberlains of the exchequer, in a veſſel made 
of wood, earth, glaſs, horn, leather, pewter, or other 
wholeſome metal, marked from the faid ſtandard in the 
Exchequer, or city of London, or ſome other place where 
a ſtandard ſhall be kept ; and not any other veſſel not 
marked, on forfeiture of a ſum not exceeding 40 5. nor 
leſs than 10s. | * 

Se&. 2. If any innkeeper, alchouſekeeper, &c. ſhall 
| ſell any ale or beer in a vellc} not matked, or deny to 
5 c g's 


uſual hours of exciſe, .to be exported into foreign parts, 


- Bederepe, alias Blyerepe, (from the Sax, biddun, 15. 


ſtatutes concerning it are, 1 Jac. 2. cap. 21. 27 Geo. 2, 


Temporis, cap. 6. the afliſe of ale ſhall be aſſeſſed, pro- 


ſhall -cauſe or ſuffer any liquors 


% 
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give the particular number of quarts, &c. in any reckon- 
ing, ſuch innkeeper, &c. ſhall not, for non-payment of 
the reckoning, detain any of the perſon's things not paying 
the ſame, but be left to his action in law. 

Se. 3. The ſub-commiſſioners, or colleQors of exciſe, 
ſhall procure a ſubſtantial ale quart and ale pint of braſs, 
according to the Exchequer ſtandard, to be made, ſealed, 
and certified from the chamberlains there, without fee, 
and deliver to the mayor or chiet ofticer in each city, 
corporation, borough, and market town within their 
diviſions, where there is not one already; and the chief 
officer giving a receipt for it, the ſame is to be delivered to 
the ſucceeding officer. The ſub-commiſſoner or colleftor 
to forfeit for every default therein 5/. 

Sect. 5. Every mayor or chief officer of every city, bo- 
rough, or market town, ſhall, on requeſt, cauſe all ſuch 
ale quarts and pints, made of wood, -&c. as ſhall be 
brought to him to be meaſured and ſized with ſuch ſtan- 
dard, and marked with W. R. and a crown; which 
marks the ſaid mayor or chief officer are to provide, and 
to take not above a farthing for marking each meaſure. 
The mayor or chief officer not doing his duty herein to 
forfeit 51. and treble damages to the party grieved. 

S:F. 6, One moiety of the penaltics in this aft to the 
poor of the place, the other to tht proſecutor, to be re- 
covered by the oath of a credible witneſs before a juſtice 
of peace, and profecution within thirty days after the 
offence committed ; and the juſtice of peace to cauſe to 
levy the penalty. | 

Sz. 7. Nothing in this aCt ſhall extend to beer or ale 
fold to be ſpent out'of the houſe, if it be meaſured out 
. by the ſtandard, . Fob 

_ Sect. 8, Aftions brought againſt juſtices of peace, or 
perſons employed by them, upon the execution of this 
act, ſhall be laid in the proper county only, to which the 


general iſſue may be pleaded, &c. and upon a verdift, &c. | 


the defendant to recover treble coſts. 


See. 9. The juſtice of peace at their quarter ſeſſions 


are to give this act in charge to the juries, 


Set. 10. 'Fhis act ſhall not extend to colleges or halls 


ia the univerſities. 
The 12 & 13 /Iil!. 3. cap. 11. ſe. 19. Nothing in 


this a&t 11 77. 3. cap. 15. ſhall extend to deprive the | 


univerſities of their right of ſizing and marking of meaſures 
| tor ale and beer within their juriſdictions, | 


Stat. 13 Will. 3. cap. 5. ſet. 34. No common brewer, | 


iankeeper, victualler, or retailer of beer and ale, ſhall 
uſe any ſugar, honey, foreign grains, Guiney pepper, the 
liquor called efſentia bine made from malt and water 
boiled up, coculus Tndiz, or any unwholeſome ingre- 
dients in the brewing or making of beer or ale ; or 
mix any ſugar, &c. with any beer or ale in caſks, after 
the fame is cleanſed; on pain of forfeiture of 20/. See 
Alehouſes and Y5Bzewers. | | 
2Bees-war, Sce War. 
Beggars. Sec Uagrants, 7 | 
V5ehaviour of perſons. See Good behaviour, and 
Deace, No | | 
D Selerium, The cape of Cornwall, Cowell, edit. 1727. 
2Þelgae, The inhabitants of Somer/et/hire, Wilt/hire, 
and Hampſbire, 19. ib. | 
YSeliſama flnvius, Rbebel, in Lancaſhire, 1d.'ib, 
W3Bell-metal. See Metal, | | 
1Bells. By a conſtitution of archbiſhop Winchel/ea 
the pariſhioners ſhall find, at their own expence, bells 
with ropes. | 
By Can. 88. The churchwardens or queſtmen, and 
their aſſiſtants, ſhall not ſuffer the bells to be rung ſuper- 
 fiitiouſly upon holidays or eves abrogated by the book of 
common prayer, nor at any other. times, without good 
cauſe to be allowed by the miniſter of the place, and by 
themielves, | 
By Can. 111, The churchwardens ſhall preſent all 
perſons, who by untimely ringing of” bells. do hinder the 
miniſter or preacher, FO TOTP) 
' By Can. 15. Upon Wedneſdays and Fridays weekly 
the miniſter, at the accuſtomed hours of ſervice, ſhall 
_ reſort to the church or chapel, and, warning being given 


to the people by tolling of a bell, ſhall ſay the litany. 
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| By Can, 67, When any is paſſing out of this life 
bc!] {hall be tolled, and the miniſler ſhall not then Nack 
to do his laſt duty : and after the party's death (if ih 
fall out) there ſhall be rung no more than one ſhort i | 
and one other before the burial, and one other X Ali, 
burial, | | | | . 

Wellum, $Sce Camp-fight. 

Belundita, tor Bidowita, An amerciament for eq. 
ing blood. Lzg. FH. I. cap. ult, Qi vulnus alicy; faciet 
in ccoperto, in nuds, pro ſingulis unciis 10 denar, et x | 
de cateris ifibus ct belunditis, et wita 
/anguis decidat., Cowell, edit. 1927. 

WBenedicines, See Monateries. 

Benefice, (Zengficium ) Is generally taken for all 6. 
cleſiaſtical hivings, be they dignities, or other, Ang þ 
ſtat. 13 Rich. 2, /tat. 2. cep. 8. benefices are divided intg 
eleftive and donative, In the ſame ſenſe it is uſed alſo jn 
the Canon law. Dwarenus de beneficiis, /ib. 2, c. 3. The 
portions of Jand, and other immoveable things, *oranteg 
by the lords to their followers, for their ſtipend or main. 
tenance, were at firſt called munera, while revocable a+ 
the pleaſure of the lord : they were after called bengficia, 
while temporary, or held for ſome limited time, which 
was commonly one year. But when by degrees theſe 
tenures, from an arbitrary condition, became perpetual and 
hereditary, then they left their former name of beneficia 
to the livings of the clergy, and retained to themſelves 
the. proper names of feuds, and became perpetual and 
hereditary, Sce Spelman of Feuds, cap. 2. Sec Wenes 
factum, 

In order to be lepally intitled to a benezfice, the ſeveral 
following particulars are conſiderable, viz. 


emaneat 


demino accidat, þ 


x. Preſentation. 

2. Examination. 

3. Refuſal. 

4. Admiſſion. | 

5. Inflitution, er Cillation, 

6. 1rduftion, and requiſites after indufJion, 


I. Preſentation. 


| Preſentation, nomination, and collation are ſometimes 
uſed in law for the ſame thing; and yet they are com- 
monly diſtinguiſhed ; for preſentation is an offering of the 
clerk to the ordinary ; and nomination may be of the 
clerk to him that may and ought to preſent him to the 


is the giving of the church to the clerk, and is that aCt 
by which the ordinary doth admit and inſtitute a clerk to 
a church or benefice of his own gift, in which caſe there 
1s n9 preſentation. IWWat/. c. 15. "PIN 
For it is to be obſerved, that the right of -nomination 
may be in one perſon, and the right of preſentation in 
another. And this is, where he who was ſeiſed of the 
adowſon doth grant unto another and his heirs, that as 
often as the church becomes void, and the grantee and his 
heirs ſhall nominate to the grantor and his heirs ; who 
ſhall be bound to preſent accordingly. In which cafe, 
it was agreed by the whole court_in the caſe of Shirly and 
Underhill, M. 16 Fa. that the nomination is the ſubſtance 
of the adowſon, and the preſentation no wore than 2 
miniſterial intereſt 3 and that if the preſentor ſhall preſent 
without nomination, or the nominator preſent in his owl 
perſon, each ſhall have his guare impedit, for the ſecurity 
of their reſpeftive rights. And if the nominator neglect 
to appoint his clerk, till Japſe incurs, and then the patron 
preſents before the biſhop collates, the biſhop 15 bound to 
admit his clerk. Gib/. 794. 445. 894. ao 
Preſentation muſt be to avoid bengfice. Thus in the 
caſe of Owen and Staince, E. 34 Car. 2. Owen moved for 
a mandamus to admit him a prebendaty of S?. David's, 
and ſet forth a cuſtom, that they uſed to chooſe a ſuper- 
numerary (all the places being full) who tis admitted op 
the death of the next prebendary ; and fays, that he W3s 


the 


| choſen a ſupernumerary in ſuch a year, and that one 


7 


ordinary, by reaſon of a grant made by him that hath the | 
power of preſenting, obliging him thereto ; and collation 
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he prebendaries died, and that Sraince was admitted : } the right of patronage is really but a limited truſt ; and 


hut the court refuſed»to grant a mandamus, and held the 
cuſtom to be void and fooliſh ; for that there cannot be 
an election but to a void place, Shin. 4 5. | 

The King ſhall nor preſent in prejudice f another's 
right. 7] hus by ſtat. 25 Ed. 3./8. 2. Cap. 1. ** Touching 
preſentments t0 be made by the King to a benefice of 
holy church, in another's right by old title; our lord the 
King, tO the honour ot God an holy church, willeth 
and granteth, of the aſſent. of the parliament, that .from 
henceforth he nor any of his heirs ſhall not take title to 
reſent 10 any benefice, in any other's right, of any time 
of his progenitors ; nor that any prelate of this realm be 
bound to receive any ſuch preſentment to be made, nor 
to do thereof any execution; nor that any juſtice of the 
one place or the other may not nor ought not to hold plea 
or give judgment upon any ſuch preſentment to be made; 
but that the ſaid King and his heirs be for ever clearly 
barred of all ſuch pretentments : ſaving always to him 
and his heirs, all ſuch prefentments in another's right, 
fallen or to fall, of all his time, and of the time to come. 

And by the 25 Ed. 3. ft. c. 3. *©* Whereas before 
this time, our lord the King had taken title to preſent 
to benefices at the ſuggeſtion of many clerks, where the 
title hath not been true, and by ſuch preſentments and 
judgments thereupon given, tne clerks have been received 
by the ordinaries of the places, againſt God and good 
faith, and in depreſſion of them which had good and true 
title to the ſaid benefices ; now the King willeth and 
granteth, that at what time he ſhall make collation or 
preſentment from hencetorth to any benefice in another's 
right, that the title whereupon he groundeth himſelf ſhall 
be well examined that it be true: and at what time before 
judgment the title- be found by good information untrue 
or unjuſt, the collation or preſentment thereof made ſhall 
be repealed 3; and the patron, or the poſlefſor, which 
ſhall ſhew and prove the falſe title, ſhall have thereupon 
_ vrits out of the Chancery, as many as to him ſhall be 
needtful.” T2 

And by the 13 Rich. 2. cap. 1, © Whereas notwith- 
ſanding the laſt-recited ſtatute, ſome of the King's pre- 
ſentees, by favour of the ordinaries, be inſtituted and in- 
ducted in benefices of holy church without due procels, 
the parties not warned nor called, and ſometimes taken 
by falſe inqueſts favourably, and the incumbents in ſuch 
manner put out; it is ordained, that the ſaid ſtatute be 
firmly holden and kept : and moreover the King, for 
the reverence of . God and holy church, doth will and 
grant, that if he preſent to any benefice that is full of 
any incumbent, the preſentce of the King ſhall not be 
received by the ordinary to the benefice, till the Kiug 
hath recovered his preſcatment by proceſs of the law in 
his own court : and if any prefentee of the King be 
otherwiſe received, and the incumbent put out without 
dne proceſs, as afore is ſaid, the ſaid incumbent ſhall begin 
his ſuit within a year after the induCtion of the King's 
prelentce at the leaſt,” Or at any time after, at his will, 
by ſtat. 4 Hen. 4. c. 22. | 


2. Examination, 


It is very well known, that in the firſt ſettlement of 
this church of England, the biſhops of the ſeveral dioceſes 
ad them under their own immediate care; and that they 
had the clergy living in a community with them, whom 
they ſent abroad to ſeveral parts of the dioceſes, as they 
WW occaſion to employ them ; but that by degrees they 
und a neceſſity of fixing preſbyters within ſuch a com- 
Pals, to attend upon the ſervice of God amongſt the 
whabitants, and thoſe precincts, which are ſince called 
pariſhes, were at firſt much larger ; that when lords of 
manors were inclined to build churches for their own con- 
temencies, they found it neceffary to make ſome endow- 
ments, to oblige thoſe who officiated in their churches to 
a iligent attendance : that upon this, the ſeveral biſhops 
Vere very well content to let thoſe patrons have the 
ramnation of perſons to thoſe churches, provided they 
vere fatisfied of the fitneſs of thoſe perſons, and that it 
Vere not deferred beyond ſuch a limited time, So that 


» 


the bithops are till, in law, the judges of the fitneſs of 
the perſons to be employed in the ſeveral parts of their 
dioceſes, But the patrons never had the ab{olute diſpoſal 
of their benefices upon their own terms ; but if they did 
not preſent fit perſons within the limited time, the care 
of the places did return to the biſhop, who was then to 
provide for them. 1 $7ill. 309, 

And by the ſtatute of Articuli Cleri, o Ed. 2. ft. 1, 
cap. 13. it 18 enacted as followeth : © It is deſired, that 
ſpiritual perſons, whom our lord the King doth preſent 
unto benejices of the church (if the biſhop will not admit 
them, either for lack of learning, or for other cauſe rea- 
lonable) may not be under the examination of lay perſons 
in the cales aforeſaid, as it is now attempted, contrary 
to the decrees canonical ; but that they may ſue 'unto a 
ſpiritual judge for remedy, as right ſhall require, The 
anſwer : Of the ability of a parſon preſented unto a be- 


nefice of the church, the examination” belongeth to & - 


ſpiritual judge; ſo it hath been uſed heretofore, and ſhall 
be hereafter,” 


3 ; Refuſal. 


" The moſt common. and ordinary cauſe of reſuſal is 
want of learning : but there are alſo many other cauſes 
for which a clerk preſented may lawfully be refuſed ; as, 
if he be perjured before a lawful judge ; or if he be an 
heretick or ſchiſmatick ; or irreligious; or (as is ſaid in 


the old books) if he isa baſtard, and not diſpenſed withal ;- 


or it he is within age; or if he or his patron be excom- 
municated for the ſpace of forty days; or if he 'be out- 
lawed ; or guilty of forgery; or hath committed ſimony 
in the procuring of the preſentment he brings, or of any 
other preſentment to a formgr benefice ; or hath committed 
manſlaughter, that is, if he be atrainted thereof, and not 
pardoned ; and that it is faid, that the ordinary may re- 
fule a clerk upon his own knowledge for an offence com- 


mitted by him, which is a good cauſe of refnſal, altho* 


he be not convicted thereof by the law ; and this ſhall be 
tried by iffue, whether it be true or not : and generally, 
all ſnch as are ſufficient canſes of deprivation, are alfd 
ſ\ufficient cauſes of refuſal. Wat/. c. 20, _ | 
If the clerk refuſed be the prefentee of a biſhop, or 
other eccleſiaſtical patron, the ordinary is not bound to 
give notice of the refuſal; or if he.ſhould do it, ſuch 
patron can never revoke nor vary his preſentation, by 
preſenting one afterwards that is better qualified, without 
the ordinary's conſent 5 the law ſuppoſing him that is a 
ſpiritual perſon to be capable of chooſing an able clerk : 
and ſo Japſe may come upon him unavoidably, it the 
clerk . firſt preſented be juſtly refuſed. But if the clerk 
preſented be the preſentee of a lay patron, and be refuſed 
by the ordinary, the ordinary in moſt caſes is bound to 
give notice to the patron of ſuch refuſal : for if in ſuch 
caſe no notice is given, no lapſe can run, thongh no other 
clerk be preſented ; nor if notice be given, unleſs upon 
trial the clerk was juſtly refuſed. But if a clerk be for 
good cauſe refuſed, and notice thereof be in due time and 


manner given to the patron, and no other clerk be pre- 


ſented in time, lapſe doth run to the ordinary, Wat. 
£50 TOY 

In the caſe of Hele and the biſhop of Exeter, M. 
3 Will. it was faid by the court, That if the otdinary 
refuſe becauſe he is criminous, he need not give notice of 
the refuſal ; for the crime is as much in the cognizance of 
the patron as of the biſhop; but if he refuſe becauſe 
illiterate, he muſt give notice. 2 Salk. 539. 


4. Admiſſion, 


In a larger ſenſe, admiſſion is ſometimes uſed to include 
alſo inſtitution ; but more frequently and properly, ad- 
miſſion is taken to be, when the biſhop upon examination 
doth approve of the preſentee, as a fit perſon to ſerve the 


cure of the church to which he is preſented : and inſti- 


tution is that a&t by which he doth commit to him the 
cure thereof, Wat/. c. 15; 


5s, Inſtitution, 


e. Injiitutian, er collation. 


There is no difference between inſtitution and collation 
as to the action itlelf, but this ; that the biſhop doth not 
preſent to ſuch livings as are in his own gift, but imme- 
diately inltituteth hisowa clerk, in much the ſame form as 
he or his chancellor inftiture a clerk preſented by another 
patron, And as the biſhop collates to benefices of his 
own gitt jure pþleno, fo he doth to thoſe which fall to him 
by lapſe. 75hn/\ 81. 

By the ſtar. 1 Eliz. c, 1, and 1 W. c. 8. /{. 5. © Every 
perſon who ſhall be promoted or collated to any ſpiritual 
or eccleſiaſtical benefice, or miniſtry ; before he ſhall 
take upon him to receive, ufe, exerciſe, ſupply, or oc- 
cupy the ſame, ſhall take the oaths of allegiance and ſu- 
premacy before ſuch perſon as ſhall have authori 
admit him.” See title Daths, 

By the /taf. 13 & 14. Car. 2. c. 4. © Every dean, 
canon, and prebendary of every cathedral or collegiate 
church, and every parſon, vicar, curate, le&turer, and 
every other perſon in holy orders, who ſhall be incum- 
bent, or have poſlefiion of any deanry, canonry, pre- 
bend, parſonage, vicarage, or any other eccleſiaſtical dig- 
nity or promotion, or of any cupate's place or lecture, 
thall, at or before his admiſſion to be incumbent, or have 
polſleflion aforeſaid, fubſcribe the declaration or acknow- 

ledgmeut foilewing, viz. 7 A. B. ds declare, that I will 

_ cenform to the liturgy of the church of England, as it is now 
by law ejlabliſhed.” Stat, 13 & 14 Car. 2: Cc. 4. ſet. 8, 
"12; 3 Will; Self. 1. ©..8, lo..1t. | 
_—* Which fail declaration and acknowledgment ſhall 
be ſubſcribed before the archbiſhop, biſhop, or ordinary 
of the dioceſe [or before their vicar general, chancellor, 
or commiſiary refpeCtively, 15 C. 2.c. 6. /. 5.] on pain 
that every perſon failing in, ſuch ſubſcription ſhall lofe 
and forieit ſuch refpective promotion, and ſhall be 
viterly diſabled, and i#/o fafeo deprived thereof ; and the 
ſame ſhail be void, as if ſuch perſon ſo failing were natu- 
rally dead.” Stat. 13 & 14. Car. 2. c. 4. ef. 10. 

«* And after ſuch ſubſcription made, every ſuch per- 
ſon, vicar, curate, and leCturer ſhall procure a certifi- 
cate under the hand and ſeal of the reſpe&tive archbiſhop, 
biſhop, or ordinary of the dioceſe (or ſuch their vicar 
general, chancellor, or. commiſſiary as a refaid) who 
ſhall on demand make and deliver the ſame, to be read 
_ by him publickly in the church afterwards, Stat. 13 © 

14 Car. 2. C. 4. | | | 

By /tat. 31 Eliz. c. 6. ſet. 6. *© If any perſon ſhall, 
for any reward or other profit, or any promiſe, or other 
_ aſſurance thereof, direaly or indireftly (other than for 
uſual and lawful fees) admit, inſtitute, inſtal, induR, 
inveſt, or place any perſon in or to any benefice with 
cure of fouls, dignity, prebend, or other living eccleſia(- 
tical, he ſhall forfeit the double value of one year's profit 
thereof, and the ſame ſhall be void as if ſuch were na- 
turally dead. - | | 


6. Indufion, and requiſites after induftion. 


After inſtitution given, the ordinary iſſues a mandate 


for induCtion, direCted to the perſon who hath power to | 


indut ; and this perſon, of common right, is the arch- 
deacon. But by preſcription or compoſition, others as 
well as archdeacons may make indutions, and ſo do the 
dean and chapter of St. Paul's. Watf. c. 15, _ 

So if a church is exempt from archidiaconal juriſdiction 
(as many churches are) then the mandate is to be di- 
rected to the chancellor or commiſſary ; and if it be a 
peculiar, then to the dean or judge within ſuch peculiar, 
And when an archbiſhop collates by lapſe; or when. a ſee 
is vacant, the mandate goes, not to the officer of the 
archbiſhop, but of the biſhop. Gib/. 815. 

If a biſhop dies, or is removed, after inſtitution given, 
and whilſt a mandate of induCtioh is either not iſſued, or 
not executed, the clerk may repair to the archbiſhop for 
a mandate of induction. This is becauſe the authority 
of the biſhop is determined, and that authority devolved 
to the archbiſhop as guardian of the ſpiritualties /ede va- 
cante, And the fame rule takes place if the biſhop is 


viſited, and his juriſdition ſuſpended after inſtitution, | 


| and before induQion. And hong ſuch man 


ty to | 


it was held to be ill. 


Computing twenty-eight'd 


BEN 


date 1s nt 
0 then hath 


after, it (hal 
aft of one who hath _ | 


executed before a new biſhop is confirmed (wh 
authority to grant it) but is executed 
not be void (becauſe it is t 
rity throughout his province) but only voidable at moſt - 
as was determined in the Exchequer Chamber, HM, a 
C. 2. in the caſe of Robinſon and Weirlry, a eouin, 
judgment, which had been given in the conrt of King's 
Bench (viz, that it was void) being at the ſame time 
reverſed. Gib/. 815, 
By the Pat. 13 & 14 C. 2. cap. 4, © Every perſyn 
who ſhall be preſented or collated, or put into any ects. 
ſraſtical benefice or promotion, hall, in the church, <1. 
pel, or place of pnblick worſhip belonging to his {jg 
venefice or promotion, within two months next after he 
ſhall be in the actual poſſeſlion of the ſaid ecclefigfica} 
benefice or promotion, upon ſome Lord's day, openly, 
publickly, and folemnly read the morning and eyenjn 
prayers appointed to be read by and according to the 
Book of Common Prayer, at the times thereby apoointed 


or to be appointed ; and after ſuch reading thereof 


{hall openly and publickly, betore the congregation there 
aſſembled, declare his unfeigned aſſent and conſent tg 
the uſe of all chings therein contained and preſcribed, in 
theſe words, and no other : 1 A. B. do here declare my 
unfeigned afſent and conſent to all and every thing contained 
and prefcribed in and by the book, intitled, The bock of 
common prayer and adminiſtration of the ſacraments, and 
other rites and ceremonies of the church, according ts the 
uſe of the church of England ; together with the þfalter or 
pjalms of David, aþfcinted as they are ts be ſung or ſaid in 
churches ; and the form or manner of making, ordaining, 
and conſecrating of biſhops, priefts, and deacons.” 

Seft. 6. * And every ſuch perfon who ſhall (without 
ſome lawful impediment to be allowed and approved by 
the ordinary of the plare) negle& or-refuſe to do the fame 
within the time aforeſaid) or in the caſe of ſuch impediment, 
within one month after ſuch impediment. removed, ſhall 
iffo fafto be deprived of all his ſaid eccleſiaſtical benefices 
and promotions ; and from thenceforth it ſhall be lawful 
for all patrons and donors of all and ſingular the faid ec- 
cleſiaſtical benefices and promotions, according to their 
reſpeCtive rights and titles, to preſent and collate to the 
ſame, as though the perſon or perſons fo offending or 
negleCting were dead.” | | 

By the flat. 13 Eliz. cap. 12. ſet. 3, 8. © Every 
perſon admitted to any benzfice with cure ſhall publickly 
read the thirty-nine articles in the pariſh church of that 
benefice, with declaration of his unteigned a{ſent to the 
ſame : and every perſon admitted to a bengfice with cure, 
except that within two months after his induCtion he do 


 publickly read the ſaid articles, in the fame church 


whereof he ſhall have cure, in the time of Common 
Prayer there, with declaration of his unfeigned aſſent 
thereunto, ſhall be upon every ſuch default iþ/s fa? 
immediately deprived. —Provided, that no title to confer 
or preſent by lapſe ſhall accrue upon deprivation iþfo 


| /afo, but after ſix months after ſuch notice of deprivation 


given by the ordinary to the patron.” 


Admitted to any benefice with cure] This is meant of 
ſuch benefices as have parochial churches belonging .t9 
| them, and extends to digunities or prebends 10  aggat” 
and collegiate churches ; _ and therefore where the cale 
was about reading the articles, and 1t was alledged in the 
declaration that the benefice was a bengfice with Cure, 
I And. 62. 


Except that within two months after his induftion 
ays to the month : for in the cale 
where the induftion was Sept. I5- 


of Brown and Spence, this was adjudged 


and the articles were read Nov. 15. 
inſufficient. 1 Lev. 101. 
But by the ſtatute of 23 Geo. 2. end. 28. who 
it hath happened, and may happen, through _ 
or other lawful impediment, that divers perions _ ”» 
and may be hindered from reading the ſaid artic 2s, - 
making the ſaid declaration within the two monte 
and yet ſuch perſon, after ſuch ſickneſs or es n 
impediment removed, hath.read or may read 1s 


ticles, 
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ticles, and hath made or ſhall make the ſaid declaration ; 

| ;r is reaſonable, that ſuch perſons ſhould be deemed 
Rand complied with the true intent and meaning of 
ch aid at; it is therefore enacted, ' hat every perſon 
who hath jread or ſhall read the ſaid articles, and hath 
made or hat make the ſaid declaration, at the ſame time 
that he dl read or ſhall read the morning and evening 
-ver, and declare his unfeigned aſſent and conſent 
Feet, according to the ſtatute 13 & 14 Car. 2. cap. 4. 
(hall be, and is hereby declared and adjudged to have 
complied with the true intent and meaning of the ſaid 
a& of 13 Ez, although the ſame were not, or may be 
_ read within the ſpace of two months after fuch perſon's 
-nduftion into any benefice with cure ; and every ſuch 
rfon ſhall be freed and diſcharged from any deprivation, 
other forfeiture by virtue of the ſaid act,” 


In the fame church whereof he ſhall have cure] In the 
aforeſaid caſe of Brown and Spence, where the keys of the 
| church could not be had, and fo divine ſervice was per- 
formed in the church porch, and the articles read there ; 
this was held to be ſufficient, as Kebl2 reports it : but by 


Linz, what the court there held to be good, was the | 


reading of them in the porch of a chapel of eaſe within 
the pariſh, 1 Lev. 101, 


In the time of common prayer there] And therefore not 
to be put off till divine ſervice or common prayer 
1s ended. 


With declaration of his unfeigned aſſent thereunto] In the 
eaſe of Smith and Clark the jury found, that the incum- 
h-1t (who was ſued in the ſpiritual court in order to de- 
- privation for not giving aſſent to: the articles) did read the 
articles and then faid, I give my conſent unto them, fo 
far forth as they agree with the word of God: and it 
was adjudged thit this was not an unfeigned aſſent, as 
the ſtatute intendeth 3 but that the aſſent ought to be 
abſolute, and without condition. For (as Lord Ccke 
ſaith) the aft was made for the avoiding diverſity of opi- 
nions ; and by this addition the party might, by his own 
private opinion, take ſome of them to be againſt the 
word of God: and by this means diverſity of opinions 
ſhould not be avoided, and the aCt hereby made of none 
effet, Cibſ, 817. 4 Inſt. 324. | 


Shall be uþon every ſuch default] But in a ſuit for tithes, 
or the like, though the pariſhioner may plead, that the 
parſon did not read the thirty-nine articles, yet the law 
preſurnes the affirmative, and (in that caſe) the negative 
mult be proved. Gzb/. 817. 


_ Ipſo fatto immediately deprived] So as the church is 
preſently void, without any declaratory ſentence ; for 
avoidance by aCt of parliament needeth not any ſentence 
declaratory, and if it did, the ſtatute ſhould be defrauded 
at the ordinary's pleaſure if he would not deprive. And 
this is the received interpretation of the ſtatute ; altho' 
the contrary ſeems to be ſuppoſed in the caſe of Bacon 
and the biſhop of Carlifle (which was but ſix years after 
making of the at) as it is reported by Dyer ; inaſmuch 
as the notice given by the biſhop is there declared inſuffi- 
_ cient, for this, among other reaſons, that he did not no- 
| tify, that he had deprived the clerk by ſuch ſentence. 
Guf. 817, 4 Inft. 324. | 
But after ſix months nstice of ſuch deprivation given by 
the ordinary to the patron] In the aforeſaid caſe of Bacon 
and the biſhop of Carli/ie, a queſtion aroſe concerning 
the manner of giving notice. The biſhop of Carliſle 
had Ggned in an inſtrument under ſeal, that Bacon had 
not ſubſcribed to the articles, according to the ftatute ; 
which inſtrument the jury found was publickly read in 
the church by the curate of the place, and after affixed 
y the apparitor to the yarſonage-houſe. But this notice 
Was declared ſufficient, not only becauſe no mention 
w2$ made therein either of the patron, or of the depriva- 
rg by declaratory ſentence; but chiefly becauſe the no- 
0 
accordingly, Lord CGzke lays down two qualifications-of 
ine notice mentioned in this at; 1. It ought to be given 


S, perſon certain, that is, the ordinary ; for it any 
01., 


ugnt to be given to the patron immediately. And: 


BEN 
other, of his own head, giveth notice to the patron, {t 
is not material, 2, 'The notice ought to be certain and 
particular ; and therefore it is not ſufficient for the ordi- 
nary in fuch caſe to give notice, that the preſentee kad 


not read the articles, and ſubſcribed generally ; but he 
ought particularly to inform the patron that he had not 


upon it belongeth to the patron to preſent. Gib/. 818, 
0 C9. 29, 

By the ſtat. 13 & 14 Car. 2. cap. 4. fe, 11. He 
ſhall publickly and openly read the ordinary's certificate 
of his having ſubſcribed the declaration of conformity to 


the liturgy of the church of England, as it is now by 


law eſtabliſhed, together with the ſame declaration or ac- 
knowleJgment, upon ſome Lord's day, within three 
months next after ſuch ſubſcription, in his pariſh church 
where he is to officiate, in the preſence of the congrega- 
tion there aſſembled, in the time of divine ſervice ; upon 
pain that every perſon failing therein (without ſome law- 
tul impediment to be allowed and approved by the ordi- 
nary of the place, 23 Ges. 2, cap. 28.) ſhall loſe ſuch 
parſonage, vicarage, or bengfice, curate's place, or lec- 
turer's place refpeCtively ; and ſhall be utterly diſabled, 
and 7þ/o fafto deprived of the ſame; and the ſaid parſo- 
nage, vicarage,. or benefice, curate's place, or lecturer's 
place, ſhall be void, as if he was naturally dead, For 
more matter relative t9 the ſeveral diviſions of this title, 
ſee Dr. Burne *s Feeleſtaſtical law, title Benetfice. 
LZeneficto primo ecclefiaſtico habendo, Is a writ 
dire&ted from the King to the chancellor or lord keeper, 
to beſtow the benefice that firſt ſhall fall in the King's 
gift, above or under ſuch value, upon this or that man, 
Reg. Orig. j%l. 307. b, | | 
Beneſicium, Was an eſtate in land at firſt granted 
for life; and it was called beneficitm, becauſe it was held 
ex mero beneficio of the donor. Thele tenants were 
bound to ſwear fealty to the donor, and to ſerve him in 
the wars : they were only uſufruCctuaries at firſt, and no 
more ; and moſt commonly ſuch cſtates were given to 
military men, that they might be more firmly bound to 


the donor or his heirs, theſe eſtates were continued to the 
poſterity of the donee, ſubjeCt to the ſame ſervices as be- 
fore. And thoſe which were given by kings, were call- 
ed regalia beneficia, But ſometimes ſuch bengfices were 
given ro biſhops and abbots, ſubject alſo to the like ſer- 
vices, viz. to provide men to ſerve in the wars; and 
\when they, as well as the laity, had obtained a property 
in theſe lands, they were called regalia, which upon; the 
death of a biſhop returned to the King till another was 
choſen. Thus we read in Randulþhus de Diceto, anno 
1093. viz. That IV. 2, commanded, that the city of 
Canterbury, which archbiſhop Lanfranck held of him in 
beneficio, and that the abbey of S?. Alban's, which was 
enjoyed by him and his predeceſſors, ſhould for the fu- 
ture be held by archbiſhop An/elme in Alodium eccleia 
Cantuarie perpetuo jure, And thus began feodatary or. 
feudatary eſtates, which we now call fee ſimple. Cowell, 
edit. 1727» | | | 
Benefit of Clergy. The privilege of clergy took 


its root from a conttitution of the pope, that no man 


ſhould accuſe the prieſts of holy church before a ſecular 
judge; which, being contrary to the crown and dignity 
of the King and the Common law, bound not here til] it 
was confirmed by parliament. 2 ff. 030. En 

Concerning which, by ſtat, 3 Ed. 1. c. 2. It is en- 
ated as follows: © When a clerk is taken for guilty of 
felony, and is demanded by the ordinary, he ſhall be de- 
livered to him according to the privilege of holy church. 
And they which be indicted of ſuch offences by ſolemn 
inqueſt of lawful men in the King's court, in no manner 
(hall be delivered without due purgation.” 4 

When a clerk] For the ſcarcity of clergy in the realm 
of England, to be diſpoſed of in religious houles, or tor 
prieſts, deacons, and clerks of pariſhes, there was a 
prerogative allowed to the clergy, that it any man that 
could read as a clerk were to be condemned to death, 
the biſhop of the dioceſe might, if he would, claim him 
as a clerk; and he was to ſce him tried jn the face of the 

5 D court, 


{o done, for which default he is deprived, and that there- 


perform military ſervices. At length, by the conſent of . 
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court, whether he could read or not : the book was pre- 
pared and brought by the biſhop, and the judge was to 
turn to ſome place as he ſhould chooſe, and if the pri- 
{oner could read, then the biſhop was to have him deli- 
vered over unto him, to mo of in ſome places of the 


clergy, as he ſhould think meet : but if either the biſhop 
would not demand him, or the priſoner could not read, 
then was he to be put to death. Lord Bacon's Uſe of the 
Law 122. 


A clerk] And by a favourable interpretation of the 
Natutes relating to the clergy, not only thoſe aftually ad- 
mitted into ſome inferior order of the clergy, but alſo thoſe 
who were never qualified to be admitted into orders, 
have been taken to have a right to this privilege as much 
as perſons in holy orders, whether they were perſons 
lawtully born or baſtards, aliens or denizens, in the com- 
munion of the church or excommunicate, within the 
common benefit of the law or outlaws; fo that they 
were not hereticks convict, nor Jews, Mahometans, nor 
Pagans, nor under perpetual diſability of going into or- 
ders, admitting of no diſpenſation, as blind and maimed 
perſons formerly were, and women ſtill are; nor liable to 
the objeftion of bigamy, which (by a conftitution of the 
council of Lyons received .in this kingdom) was a bar to 
the demand of the privilege of the clergy. 2 Hawk, P. 
C.4338. pe 
Abd by the ſtat. 3 //. 3. c. 9. ſet. 6, Where a man 
being convifted of any felony for which he may demand 
the benefit of his clergy, if a weman be convicted for a 
like offence, upon her .prayer to have the benefit of this 
ſtatute, judgment of death ſhall not be given againſt her, 
but ſhe ſhall ſuffer the ſame puniſhment as a man ſhould 
ſuffer that has the benefit of clergy allowed. 


Ts taken for guilty of felony] This ſtatute, and the 
cuſtom of the realm, reſtrained the benefit of clergy only 
to felony ; ſo as they were to anſwer to high treaſon, and 
all offences under felony. 2 1. 636. 


And is demanded by the ordinary] Yet a man might 
wave the privilege of his clergy if he would, and put 
himſelf upon his country. 2 {/. 638. 


By folemn inqueſt of lawful men] Before this ſtatute, if 
any clerk had been arreſted for the death of a man, or 
any other felony, and the ordinary did demand him be- 
fore the ſecular judge, he was delivered without any in- 
quiſition to be made of the crime ; but after this ſtatute, 


to the end that the ordinary might have more care of pur- | 


gation to be duly done according to the proviſion of this 
at, when any clerk was indiCted of any felony, and refuſed 
to anſwer to the felony, but claimed the privilege of the 
zlergy, and was demanded by his ordinary, yet he was 
not delivered to the ordinary before he had been firſt in- 
dicted and arraigned, and his offence had been inquired 
of, and found by an inqueſt of office : which was done, 
| both to the end that if the priſoner were found guilty, 
he might abſolutely forfeit his goods (which ancieatly 
were ſaved by a purgation) and alſo that the court might 
| be appriſed, whether it were proper from the circum- 
ſtances of the caſe, diſcloſed upon ſuch an injury, to de- 
liver the clerk to the ordinary generally, in which caſe he 
was allowed to make his purgation ; or eſpecially, without 
purgation to be made, But this praftice being found in- 
convenient to priſoners, becauſe they loſt their goods, if 
found guilty by ſuch inquiry, and yet could take no chal- 
lenge to any of the jury, it being but an inqueſt of office, 
it hath been the general practice ever ſince the reign 
of Hen, 6. to oblige thoſe who demand the benefit of 
clergy to plead and put themſelves upon their trial, under 
pain of being dealt with as thoſe that ſtand mute, whereby 
they forfeit their goods without any inquiry concerning 
their crime. 2 nf. 164, 2 Hawk. 358. 


In no manner ſhall be delivered without due purgation] 
When a perion was delivered to the ordinary, he was to 
remain in the ordinary's priſon ; ff committed generally, 
then he might make his purgation, which was a trial be- 
fore the ordinary by a jury of twelve clerks, wherein if 
he was acquit, he was diſcharged ; if fouud guilty, he 


fuit, 


-"W.--. 18 


was degraded, and delivered over to the ſecy 
And when he had made his purgation, he had alwgys , 
ſtitution of his lands ſeized, unleſs he were attain: —_ 
as touching his goods, the difference was thus ; if befor 
conviction, upon his arraignment, the priſoner hadiks | 
clergy (as was uſed commonly before the time of 174, 6, 
then if he made his purgation, he had reſtitution of ki 
goods, unleſs he had fled : but if he had pleaded to in \ 
and were convict, then the goods were forfeited 
conviction; and he ſhould not have reſtitution Upon his 
purgation, 2 Hal. H, P. C. 384, 1 ft. 638. 2» 
Hen. 8, c. 1. ſe. 5, 6, See title Clercy, and Dx, ER, 
Eccleſiaſtical Law, title Benefit of Clergy, 
YSenereth, Was a ſervice which the teuant rendered to 
his lord with his plough and cart, Lamb. 7tin, þ. 412 
And Coke on Littleton, þ. 86. a. ſometimes called beury. 
den. and benyrden. Cowell, edit. 1727. 
Wdenevolence, { Benevolentia) Is uſed both in the chio. 
nicles and {tatutes of this realm, for a voluntary gratuit 
given by the ſubje&s to the King. Stowe's Annals, pap, 
701. By the ſtatute anno 1 Rich. 3. cap. 2. it is called 
a new impoſition, and in that reſpe&t found fault with, 
But Stowe, þ. 791. faith, the invention grew firſt from 
Edward the Fourth's days. You may find it alſo ſtat. x 
Hen. 7. cap. 10. to have been given to that worthy prince, 
in regard of. his great expences in wars and otherwiſe, 
See Coke's 12 Rep. fol. 119, 120. It is alſo mentioned, 
and excepted out of the pardon, 1 Ed. 6. cap. 15, Other 
nations call it /ub/edium charitativum, given lometimes 
to lords of the fee by their tenants, ſometimes to biſhops 
by their clergy. Matthaus de Afliftis Deſcis 136. Caſſan, 
de Conſuet. Burg. þ. 134. 136, Baldus, Confitio, 120, 
vel G6, þ. 230. of this Menochivus makes mention, lib, 2, 
cent. 2. cap. 178 and 179, Alſo by at&t of parliament, - 
13 Car. 2, cap. 4. it was given to King Charles the 
Second. Cowell, edit. 1727. | | 
2Senevolentta regis habenda, The form in ancient 
fines and ſubmiſſions to purchaſe the King's pardon and 
favour, in order to be reſtored to eſtate, title, or place — 
Thomas de S, Walerico dat regi mille marcas, pro habenda 
benevolentia regis, & pro habendis terris ſuis unde diſſeiſitus 
Paroch, Antiquities, p. 172. DO 
Benhurſt in Beri/tire, Remedy for the inhabitants 
thereof to levy money recovered againſt them on the ſtatute 
of hue and cry, 39 Eliz. c. 25. | 
Bengals, See Dilks, 
15enanes, High-croſs. Cowell, edit. 1727, 
WBenrip, Tenentes de Witborn in com. Heref. debent 
pro quadam Cconſuetudiue que vocatur beerip, viz. pro quin- 
que operationibus in termino beati Michaelis, 5 d, Lib. Niger 
Heref. See JBederept. Cowell, edit. 1727. | 
1Sent.. 15 Geo. 2. c. 33. ſet. 6. Whereas upon the 
north welt coaſt of this kingdom, and eſpecially in the 
county palatine of Lancaſter, the ſea is bounded, and the 
adjacent Jands are prevented from being overflowed by 
large ſand-hills, which are compoſed of ſuch looſe fand, 
that in dry weather, when any violent ſtrong weſt winds 
happen to blow, the ſame is carried away, and thrown 
upon the adjacent lands, not only to the damage thereof, 
but alfo to the great terror and danger of the inhabitants, 
who are thereby expoſed to the inundation of the fea: 
and whereas it has been feund by experience, that the 
beſt way to preſerve the ſaid hills from being blown away 
as aforeſaid, is to plant them with a certain ruſh or ſhrub | 
called far or bent, which proves an effeftual method tor 
keeping the ſame firm and ſolid, and which the owners of 
the ſaid lands are at great coſts and charges ia yearly {ct- 
ting and planting for that purpoſe : and whereas it fre- 
quently happens, that many idle and diſorderly perſons, 
reſiding near the faid coaſts, do unlawfully and malicioully 
in the night-time, as well 'as by day, cut, pull up, and 
carry away the ſtar or bent fo planted as aforeſaid, and 
inſtead of working in an honeſt manner for the mainte- 
nance and ſupport of their families, do privatcly ſel! and 
diſpoſe of the ſaid ſtar or bent, for making of mats, 
bruſhes, and brooms and beeſoms, and thereby the ſaid 
hills are rendered ſo looſe and open, thar the ſame areo'ten 
blown upon the adjacent lands, which are covered over 
therewith in ſuch manner as to deſtroy the corn, groſs 
and 
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nd herbage thereof, oy 17 aaron to inundarions, 
he great Joſs and damage of the owners and occupiers 
to - faid lands :—— therefore it any perſon or perſons 
of - by day or night, without the conſent of the Jord or 
” r of ſuch ſtar or ben? hills, cut, pull up, or carry 
away any ſtar 0r b-1t planted or fet on the faid hills or 
ks, on the north-weſt coaſts of England, in order 
__ oſerve and to prevent the ſame from being blown 
ek the ſaid adjacent lands, it ſhall be Jawtul for one or 
more juſtices of the peace of the connty, riding, Kity, 
.own corporate, liberty, or diviſion where ſuch ſtar or. 
bent (ball be cut, pulled up, or carried away ; and ſuch 
-aſtice or Juſtices 13 and are hereby impowered, upon com-' 
Tint or information upon oati made of ſuch offence, 
io ſummon the party or parties 10 complained of ; and in 
default of appearance thereon to ifſue out his or their 
warrants to apprehend and bring before him or them the 
-rſon or perions fo accuſed or complained of ; and upon 
proof thereof made, cither by confefſion of the party or 
parties 10 accuſed, or upon the oath of one or more credi- 
hic witneſs or witneſſes, to convict the offender or offen- 
ders; and every perſon fo offending, and being thereof 
convicted as aforeſaid, ſhall forfeit and pay the ſum of 
twenty (hillings : one molety thereof to the informer, and 
the oth,-r moiety to the lord or owner of fuch ſtar, bent, 
or ſand-hills ; the ſame to be levied by diſtreſs and fale of 
the offender's goods and chattels, by warrant under the 
hands and feals of {uch juttice or juſtices, together with 
the charges of ſich auireſs and ſale, rendering the over- 
plus, it any be, w the owner or owners thereof ; and for 
want of {uficient dittreſs, the faid ji (tice cr juſtices are 
hereby required to commit rve perſon or perions ſo convict- 
ed as aforeſaid to tne huuſe of correction, there to remain. 
and be kept to nard labour for the ſo:ce of three months; 
and if any perſon or perions ſo convifted jha!l afterwards 
be guilty of a ſecond offence, and t}:creot lawiully convict- 
ed by ſuch juſtice or juſtices, either by the confeſſion of 
the party or parties, or upon the oath of one or more cre- 
dible witneſs or witneſſes, ſuch perſon or perſons ſhall be 
committed to the houſe of correttion for the ſpace of one 
year, there to be whipt and kept to hard labour. 
$4. 7. And if any ſtar or bent ſhall be found in the 
cuſtody or poſſeſſion of any perſoa or perſons within five 
miles of any ſuch ſtar, bent or ſand-hills as atoreſaid, ſuch 
perſon or perſons being convicted thereof before one or 
more ſuch juſtice or juſtices in manner aforeſaid, ſhall be 
deemed, adjudged, and taken to be the cutter and puller 
of ſuch far or bent from ſuch ſand-kills, and ſhall forfeit 
and pay the ſui of twenty ſhillings; one moiety there- 
of to the lord or owner of ſuch ſtar, bent, or ſand-hills, 
the ſame to be levied in manner aforeſaid, by diſtreſs and 
fale of the offender's goods and chattels ; and for want of 
ſufficient diſtreſs, ſuch perſon or perſons ſhall be commit- 
ted in manner aforeſaid to the houſe of correction, 
there to remain and be kept to hard labour for the 
ſpace of three months. | 
SeF. 8. Provided that nothing in this aCt contained 
ſhall extend, or be conſtrued to extend, to prohibit or 
reſtrain any perſon or perſons from the exerciſe or enjoy- 
ment of any ancient preſcriptive right to cut ſtar or ben? 
upon the ſea-coaſts in the county of Cumberland. 
Berbiage, / Barbiagium) Nativi tenentes manerii de 
Caliſoke reddunt per an. de certo redditu vocat. berbiag. ad 
le bokday 19s. MS. Survey of the duchy of Cornwall. 
Berbicaria, A ſheep-down, or ground to feed ſheep. 
Leges Aluredi, cap. 9. Et quod de berbicaria, &c. Some- 
times it is written bercheria, as in Mon. Angl. tom. 1. 
pag. 308, | 
Bercaria, {/ Berqueria, berceria) A ſheep-fold, ſheep- 
Cote, or ſheep-pen, or other incloſure for the ſafe keeping 
of ſheep, abbreviated from barbicaria, from berbex de- 
torted from wvervex. Hence the middle-aged Latin ber- 
bicus, a ram, berbica, an ewe; caro berbicina, mutton, 
Berbicarius, bercarius, Fr. berger, a ſhepherd. A. D. 1218. 
James Ie Bret of Brigenhall gave four ſhort ridges or butts 
of land to the priory of Burceftor, ad faciendam 
rcariam, five quicquid eis melius placuerit, Paroch, 
Antiq. p. 187. John de Charlton and Chriſtian his wife 
ge to the abby of 2/eney a picce of land in Hokenorton, 


owne 
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upon which ſtood the berchery of Sutton, KY þ 348. 
In Domeſday book it is written berqueria. 2 Inf. fol. 476. 
Mandatum ejt Roberto de Lexington, quod abbati de Miraval 
faciat unam bercariam in paſjtura de Fairfield ad oves cuſig» 
diendas, Clauf. y H. 3.m. 12. Dedit ſexaginta|acras ter- 
re ad unam bercariam faciendam, «Mon. Anpl. tem. 2. 
f*1. 599. where. it ſeems to ſignify a ſheep-walk for pal- 
ture. Cowell, edit. 1727. 

2Sercfellarti. There were ſeven churchmen, fo called 
ancienily, belonging to the church of St. 7651 of Beverley. 
—— Sed quia eorum turpe nomen berefelliorum patens ritui 
remanebat, dictos feptem de catero non berefcllarios, fed per 
jonas volumus nuncupari, Pat. 21 R. 2, par. 3. m. 10. 
per Inſpex. Cowell, edit. 1727. 

2Berefreit, or Berefreed, A great wooden tower. 
[ idens autem rex je non ut diſþ5ſucrat proficere, ligneam 
turrim, quam berefreit vecant, erexit. Simeon Dunelm,. 
anno 1124, ©: | 

15erecgaful, 7. e. A tribute of barley ; ſrom the Sax. 
bere, bordeum, and caf9l, tributum, Cowell, edit. 1727. 

LSerewtcha, Villages or hamlets belonging to ſome 
town or manor.——{//& ſunt berewichz ejuſilem manerii, 
Demeſay. | 

1Screwts. Sec JSerewicka. | 

Berghmayſter, vulgacly Jarmaſter and Warmer, 
irom the Sax. verg, Mons, guajt maiter of the mountain) 
Prafeftus ſeu cirator fudine, A bailiff or chief oflicer 
among our Derbyſhire miners, who, amone other parts of 
his office, doth allo execute that of coroner among them — 
Juratores dicunt, quodin principio, quand? mineratores ve- 
niunt in campum mineras quarentes, inventa minera, venient 
ad balivum qui dicitur berghmayſter, & petent ab co duas 
metas, fi fit in novo campo, & hab:bunt unam, ſcil. pro in- 
ventione, & aliam de jure mineratorum, & unaquaeque meta 
continet quatuor perticatas, & ad fiream ſuam ſefiem petes, 
& unaqueque perticata erit de 24 pedibus, &c. KEic. de 
an. 16 E. 1. num. 34. See Sergmoth, and Sir 7. Pettus 
his Fedine Regales. The Germans call a mountaineer, or 
miner, a berpman., Cowell, edit. 1727. 

Bergmoth or 3Serghmote, vulgarly Barmote,—— 
Furatores dicunt etiam quod placita ael bergnoth debent 


teneri de tribus ſeptimanis in tres ſeptimanas ſuper mineram 


in Pecco. Eic. 16 Ed. 1. ut ſupra. This bergmsth or 
berghmote comes from the Saxon berg, i. e. mens and 
mote or gemote, conventus; quaſi the court held upon an 
hill for deciding pleas and controverſies among the Derby- 
ſhire miners ; of which thus Mr. Manl/ove, in his ingent » 
ous treatiſe of their cuſtoms : | 
| ——— 41d jute for oar muſt be in berghmote court, 
3Ed. 1. art. 9. T hither for juſtice miners muſt reſort ; 
; If they ſuch ſutes in other courts commence, 
3 & 4 Ph. & J They le their due oar-debt for ſuch offence 3 
M. art. 16. J And muſt pay cofls ; becauſe they did proceed 
Againſt their cuſt;:m : Miners all take heed. 
3 E.G6art. 20. No man may /ell his grove, that's in conteſt, 
Till Jute be ended ; after the arreſt 
3& 4 Ph. & $ouy /eller's grove is loft by ſuch offence, 
M. art. 26. 3 The buyer fir'd for ſuch maintenance. 
16Ed. 1. C. 2. And two great courts of berghmote ought to be 
3 E.6.art. 10. 1n every year upon the minery, 
| To puniſh miners that tranſpreſs the law, 
3& 4 Ph. & Y Tocurb offenders, and to keep in aw 
Mar. art. 19, & Such as be cavers, or do rob mens COCS3 
30 & 33: Such as be pilferers, or do freal mens Rows ; 
To order grovers, make them pay their part, | 
Foin with their fellows, or their groves deſert 
To fine ſuch miners, as mens groves abuſe, 
And ſuch as orders to obſerve refuſe ; 
3&4 Ph.& t Or work their meers beyond their length and ſtaked 
Mar. art. 31. 4 Or otherawi/e the mine and rake z 
Or ſet their ſtows upon their neighbour's ground), 
Againſt the cuſtom, or exceed their bound 5 
bid. art. 4, 3. Or purchaſers, that miners from their way 
_- To their waſh-troughs do either ſtep or ftay 3 
Or dig or delve in any man's bin g-place ; 
26 Ed. 1.c. 2. Or do his flows throw off, break, or deface z 
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To fine offenders that do break the peace, 


3&4 Ph. & 
Mia. art. 25S. 


Or ſhed man's blood, or any tumults raije ; 

Or weapons bear upon the mine or rake; 

Or that poſjeſ/ion forcibly do take ; 

Or that diſturb the court, the court may fine 
For their contempts ( by cuſtomof the mine) 
And likewiſe ſuch as diſpoſſefed be, 

And yet ſet ſows againſt authority ; 

Or open leave their ſhafts, or groves, or holes, 
By which men loſe their cattle, ſheep, or foules. 
And to lay pains, that grievance be redreſt, 

To eaſe the burdens of poor men oppreſt. 

To ſwear berghmaylters, that they faithfully 
Perform their duties on the minery ; 

And make arreſts, and eke impartially 
{1mpanetjarors, cauſes for to try; 

And fee that right be done from time to time, 
Both to the lord, and farmers on the mine. 


Y5eria, Berra, Berrie, Berry. Moſt of onr gloſſographers 
in the names of places, have confounded the termination 
of Berrie, with that of Berry and borough, as it the ap- 
pellative of ancient towns; Whereas the true ſenſe of 
the word Beria, Eng. berie, 1s a flat wide campaign, as 
from ſufticient authorities 1s proved by the learned Du 
Freſne in his gloſſary, under the word Beria, and in his 
notes on the life of St. Lew, p. 89. where he obſerves, 
that Beria Sant Edmundi, mentioned by Mat. Paris, 
ſub. ann, 1174, is not to be taken for the town, but for 
the adjoining plain. To theſe and other his remarks on 
that word, may be added, that many flat and wide meads, 
and other open grounds, are ſtill called by the name 
of Beries and Berze-fields. So the ſpacious mead be- 
tween ©x/ord and Tfiey, was in the reign of king A4thel/- 
fon called Bery. B. Twine. MS. c, 2, pag. 253. As 
now the largeſt paſture-grounds in Parendon, in the 
county of Bucks, 1s known by the name of Bery-field. 
And ſuch indeed were the Berie meadows, which, though 
Sir Henry Spelman interprets to be the demeſne meadows, 
or manor meadows, yet were they truly any flat open 
meadows that lay adjoining to any vill or firm: the 
ſame with Berras, in that plea between the biſhop and 
prior of Carlifle, 18 E, 1. Et quod rex in forefla ſua 
pradifta ( ſcil. de Inglewood ) poteſt villas edificare, eccle- 
fras conſtruere, Berras aſjartare, & eccleſras illas cum decimis 
terrarum illarum pro voluntate ſua cuicunque voluerit con- 
Ferre ; where Berras afſartare mult be to aſſart or plough 
up the plain open heaths, or downs. Hence the termina- 
tion of many places, ſituate in a more open campaign; as 
Mixberie, Cornberie, &c, Ccwell, edit. 1727, 

Berkſhire. $ce Attebatii. 

WBernagium. $ee Brenagium, 

2Sernet, { /ncendium, from the Sax. byrnan, to burn) 
Is one of thoſe crimes, which by Henry the firſt's laws, 
cap. 13. emendari non pþofſunt ; it ſignifies domius combuſtio, 
according to MS. BiÞl. Cotton. tit. Vitellius. c. 9. ſome- 
times 1t ſignifies any capital offence. Leges Canuti apud 
 Brompt. c. go. Leg. H, 1. c. 12.47. . 5 

1Sarocure, in Dome/day, is uſed for Berk/hire. 

- Berquaria, See Werbicaria and Bercaria, 

25erquartt and 1Bercarit, Shepherds, Dome/day. Sec 
Wercarta, 

1Serra, A plain open heath, Berras aſſartare, to grub 
up ſuch barren heath. Pez. in parl. 18 Ed. 2, + See 
Berta. 

1Serrithatch, In the court-rolls of the manor of Cha- 
ton, in com. Somerſ, is.uſed for litter for horſes. 

1Berruutch, Habet rex Edwardus unum manerium Der- 
bie nominatum cum ſex Berruuich. See YBerwica. 

1Serſa, Fr. bers, a limit, compaſs, or bound, ——— 
Paſturam duorum taurorum per totam Berſam in foreſta 
notra de Chipenham. Mon. Angl. tom. 2. fol. 210, a 
A park-pale. | 

Werlare, To ſhoot ; Germ. Berſen.—Pcrlare in fo- 
refia mea ad tres arcus. Carta. Ran. Com. Ceſtr. An, 
1218, 2.2. to hunt or ſhoot with three arrows in my 


foreſt. Berſarii were properly thoſe that hunted the 
wolf, from the Sax, berf, a wolf, 


| Bertonarii moclo tenent ad voluntatem. 


B E R 


erſatrir, (from the Fr. bercer, to rock) a rock 

Rex.—Sctatis quod pro bono ſervitio, quod dilea nj, 3 
tilda de Plumton, Berlatrix Edwardi comitis Ctr; 4 
noftri cariſſmi, eidem filio noſtro impendit, concefimu (tt : 
Matilde decem Marcas percipiend. ſingulis an = 


| | NS ad 'feac- 
carium noſtrum, &©c. Pat. 10, Edw. 3.þpao, 1, m 


| © 30, 
15erſelet, Ber/eleta, a hound. —Ad berſandum for 

reſta cum novem arcubus, & ſex Berleletis, Cart, WK 

de Quincy. S* 


1Berton, { Bertona, from the Sax, bere, h;rroyy & 
ton, villa ) Is that part of a country farm where the 
barns and other inferior offices ſtand, and whergn yy 
cattle are foddered, and other buſineſs is manage, El 
area in averſa parte adium ruralium primariarum, i que 
horrea, flabula & viltoris officit @dificia ſita ſunt, in ua 
foventur domeſtica animalia & negotiationes ruſtice peragun- 
tur, —Rex Theſaurario & Barontbus ſuis de ſeaccario, ſaly. 
tem. Dnia volumus quood caſtrum notrum Glouceflrie, ne; 
non & Tina & Bertona Glouc. corpori dicti comitatus nitri 
Glouc. anneftantur, &c. Clauſ. 32 Ed. 1. m. 17, It comes 
from the Saxon bere, which lignifies barley, and from 
thence comes bern, a barn, 7. e. a barn-floor ; ern, 1 
place for barley; and bere-flor, a' barn-floor ; and fo 
barton, which ſignifies a farm ; and is always difſtin& 
{rom a manor. Cowell, edit, 1727. | 

Wertonarit. Cum Bertona ferris & tenementis, que 
Charta Johannis 
epiſc. Exon. dat. 24 Dec. anno 1337. Doubtlels theſe were 
{uch as we now call farmers, or tenants of Bertons, buf. 
bandmen, that held at the will of the lord. In Devsn- 
ſhire they call a great farm or manſion a Berton ; a ſmall 
farm, a living. Cowell, edit. 1727, © 

JSerwica, A hamlet, or village appurtenant to ſone 
town or manor; often found in Domeſday ; from the 
Sax. Berewica, a corn-farm 3 Manerium minus ad majus 
pertinens; non in gremio maneri, ſed vel in confinto, vel . 
disjunftius interdum fitum eff, Spelman. So in the dona- 
tion of Edward the confeſſor, Tothill is called, the Berwick 
of Weſtminſter. Cam. Brit. fel. 816. | | 

Werwick upon Tweed. Stat. 22 Edw. 4. cap. 8. ef. 
I, No merchandize ſhall be flipped in any creek or other 
place betwixt Tinmouth and Berwick, but only in the 
port or haven of Berwick: and no perſons, ſaving the 
burgeſſes and freemen of Berwick, ſhall cauſe any ſalmon 
to be ſold, which ſhall be taken in the water of the 
Tweed : and if any perſon offend contrary to the ſaid or- 
dinances, the ſaid perſon ſhall forfeit all the {aid merchan- 
dizes. And it ſhall be lawful to any of the king's ſub- 
jects, to ſeize all ſuch merchandize ſo forfeited, contain- 
ing the ſum of the value of the ſaid goods; the King to _ 
have one half of ſuch merchandize forfeited, and money 
recovered, and the perſon which ſhall {cize and purſue 
in form aforeſaid, to have the other halt. 

Se. 2. The merchants and freemen of the {aid 
town may, of the grace of the King, bave to farm all 
waters royal, and fiſhing places, within the ſaid town | 
of Berwick, and ſeigniory of the ſame, paying for the 
ſame as much as any other perſon will do: and the 
ſame merchants and freemen may from henceforth enjoy 
to them, their heirs and ſucceſſors for ever, all liberues 
and cuſtoms which at any time before pertaineth to the 


faid town; and they may ſhip all goods and merchan- 


dizes there, and carry them to what place they will, and 
there diſcharge, and recharge with corn or any othcr 
victual or merchandizes, and bring the ſame to Berwick 
for victualling thereof. ; 

Sef. 3. This adt ſhall not be prejudicial to the biſhop 
of Durham in any thing belonging to him. 

Stat. 1 Jac. cap. 28, An at for confirmation of the 
king's letters patent, dated at Weſtminſter the Zoth of 
April, anno 2 Jac. granted to the mayor, bailitis, and 
burgeſſes of the borough of Berwick up9n Tweed, and 
their ſucceſſors, and of the franchiſes, privileges, and 


. | cuſtoras of the ſaid borough. 


By ſtat. 20 Geo. 2. Cc. 42. ſeft. 3: Waſes and Berwick 
upon Tweed (hall be included in all acts of parliament 
wherein the kingdom of England (hall be mentioned, 

Berp or Bury, The vill or ſeat ob a nobleman, 3 


dwelling-houſe, a manſion, or court, a chict farm ; ow 
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, which ſignifies an hill or caſtle ; for here- 
ow” GT. ts" ward Siles ſituate, on hills, of which 
w_— (ill ſome remains. The chief houſe of a ma- 
Sov gu the lord's ſeat, is ſtill ſo called in ſome parts. of 

ghd ad ; as in Herefordſhire there are the beries of Stock- 
Eg "Lufton, Hope, &c, anciently uſed alſo for a fſanc- 
"= Cowell, edit. 1727+ 
Beſaile, Proavus, (from the Fr. bis-ayeul, great grand- 
qher) In the common law ſignifies a writ, that lieth 
qhere the great grandfather was ſeifed in his demeſne as 
þ ie of any lands or tenements in fee fimplc, the day 
bs he died ; and after his death, a ſtranger abateth or 
entereth the ſame day upon him, and keepeth out his 


ir, oC the 
ay read in F. N. B. fol. 221. 


Cowell. | 
le, A ſpade or ſhovel ; derived from the French 
4eſaile, pag 
cher, fodere, to dig. Hence perhaps una beſcata terre | 
incluſa, Mon Angl. þ. 2. fol. 642. may ſignify a piece of 
Ind uſually turned up with a ſhovel or ſpade, as gar- 
d:ners uſe to fit their grounds, to ſow and plant in. 
Cowell, edit. 1727+ Sr le 
jeſtials, Cometh of the French berail, which is pecrs, 
healts of any ſort. In ſtat. 4 Ed. 3. cap. 3. it is written 
lftayle, and taken to denote a!] kinds of cattle purveyed 
&r the King's proviſion. It is alſo mentioned to ſignify 
all kinds of cattle, in 12 C2. c. 4. Cowell, edit. 1727, 
Betaches, Laymen uſing glebe lands. ——Et Hiber- 
* nicos fic admiſſos ad legem prediftam more Anglicorum per- 
trafari mandamus jure noſtro & aliorum dominorum in bonis 
| &catallic nativorum, qui vulgariter inillis partibus betaches 
nommantur. Parl. I4 Ed. 2; P- 2, M. 21, 
everches, Bed-works, or cuſtomary ſervices done 
at the bidding of the lord by his inferior tenants——1nter 
fervitia cuſtumaria Fenentium in Blebury, de dominio abbatis 
& conventus Rading prediftus abb::s habebit de eis duas 
precarias carrucarum per annum, que vocantur beverche, 
& cum qualibet carruca duos homines qualibet die ad prandium 
abbatis Cartular. Rading. MS. fol. 223. | | 
Bever wool, To what duties liable, ſee ſtat. 2 7/11, 
&M. /e;7' 2. Cc. 4+ feft. 38. \ 
Bewdley, Made part of Worcefterſhire by ſtat. 34 & 
5 Ken. 8. c. 26. ſeft. 116, ID 
Bidale, or Bidall, Is the invitation of friends to drink 
at ſome poor man's houſe, who thereby hopes to receive 
ſome aſfiſtant benevolence from the gueſts for his relief ; 
ſtill in uſe in the. Weſt of England, and falſly written by 
ſome bildale, and mentioned 26 Hen, 8. c. 6. The ſame 
is uſed alſo in the county palatine of Chefter by ſome per- 
ſons of quality towards the relicf of their own or neigh- 
bours poor tenants. Cowell, edit. 1727. | 
Bidding of the beads, Was a charge or warning that 
the pariſh prieſt gave to his pariſhioners at certain ſpecial 
times to ſay ſome particular prayers, or do other adts of 
devotion in behalf of ſome deceaſed friend's ſoul ; in 
imitation of which the miniſters of the church of England 
are commanded by the canons on the Sunday precedent 
to give notice of or bid the feſtivals in the following week, 
that the pariſhioners may the better obſerve them ; this is 
. tentioned 27 Hen. 8. c..26. we may eaſily find bidding 
in the Sax. words bidden, to pray or deſire, and bead, a 
prayer, Cowell, edit. 1727. T | | 
Bidentes, Two yearlings ; Tags or ſheep of the ſe- 
cond year, Will. Longeſpe, A. D. 1234. granted to 
e prior and canons of 
quaginta bidentes, cum dominicis bidentibus meis ibidem 
paſcendis, Paroch. Antig. p. 216. The wool of theſe 
ſheep being the firſt ſheering was ſometime claimed as a 
_ to the King on the death of an abbot. Cowell, 
i. 1727, 
Bidzipe, (Yidripa.) See Beverepe, 
lwuana, A faſting for the ſpace. of two days. *Tis 
mentioned in Matt. Weſt. þ. 135. and in Flor. of Wor- 
yg þ. 631. Biduanas faciant omnes epiſcopi & monachi, 


Biga, (Bigata) Properly a cart with two wheels, and 
at, as ſome have offered, a chariot drawn with coupled 
orfes ; theſe words have it ſufficiently, Et quod eant cum 
'813 & carris cum ceteris phaleris, &c. ſuper tenementum 
a Ae Mon, Angl, f. 256, b, This 6b:ga, or cart 


form and uſe of this writ is more at large | 
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with two wheels, was drawn ſometimes with one horſe, 
a more expreſs refutation of the above-mentioned con- 
jecture. King Hen. 3. confirmed to the priory of 
Repingdon com. Derb. unam bigam cum unico equo ſemel in 
dic in boſco fuo de Tickenhall errantem. ad focale ad uſus 
Juos proprios portandum, Mon. Angl. tom. 2. pag. 280. 
Wigamus, Is any perſon that hath at ſeveral times 


death, or a widow ; as appears by the ſtatutes 18 Ed. 3. 
c.2. 1 Ed. db. c.12. 2 part, Co. 2 Inft. fol. 273. 

— Bigamy, (Bigamia) Signifies a double marriage, and 
is uſed in common law for an impediment to be a clerk, 
by reaſon he hath been twice married, 4 Ed. 1. c. c. 
which ſeems to be grounded upon the words of St. Paul 
to Timothy, epiſt. i. c. 5. verſ. 2, Oportet ergo epiſcopum 
rrreprehenſfibilem eſſe, & unius uxoris virum, The canoniſts 
have founded their do&trine upon this, that he that hath 
been twice married may not be a clerk ; and him who 
hath married a widow they reckon to have been twice 
married ; ſo that they do not only exclude ſuch from 
holy orders, but alſo deny them all privileges that belong 
to clerks : but this law is aboliſhed by ſtat, 1 Ed. 6.c. 12. 
and ſee ſtat. 18 Eliz. cap. 7. The ſtat, called the fatute 
de bigamis, is the 4 Ed. 1. c. 5. and the ſtat. 1 Fac. 1. 
c. II, calls it b:gamy, where a perſon marries a ſecond 
wife, the firſt being living, which is felony ; but this is 
properly polygamy, and not bigamy, which laſt is not where 


a perſon hath two wives together, but where he hath two 


wires one after another. 2 {nft. 273. 

Matrimonial cauſes are properly cognizable in the ſpi- 
ritual courts, and offences againſt the rights of marriages 
puniſhable by the eccleſiaſtical law ; but this offence of 
bigamy, or marrying a ſecond wife, the firſt being alive, 
1s made felony by ſtatute, but the offender is not ouſted 
the benefit of his clergy. | 

By the ſtat. 1 Fac. 1. c. 11. it is enatted, © That if 
any perſon or perſons within his Majeſty's dominions of 
England and Wales, being married, do marry any perſon 
or perſons,. the former huſband or wife being alive, that 


death as in caſes-of felony ; and the party and parties ſo 


offending ſhall receive ſuch and like proceeding, trial, and _ 
execution in ſuch county where ſuch perſon or perſons 


(hall be apprehended, as if the offence had been com- 
mitted in ſuch county where ſuch perſon or perſons ſhall 
be taken or apprehended : but it is provided, that nothing 
in this ſtatute contained ſhall extend to any perſon or 
perſons whoſe huſband or wife ſhall be continually remain- 
ing beyond the ſeas by the ſpace of ſeven years together, 
or whoſe huſband or wife ſhall abſent him or herſelf the 
one from the other by the ſpace of ſeven years together, 


in any parts within his Majeſty's dominions, . the one of 


them not knowing the other to be living within that time. 
Alho it is provided, that the ſaid ſtatute ſhall not extend to 
any perſon or perſons who ſhall be at the time of ſuch 


marriage divorced by a ſentence in the eccleſiaſtical court 


declared to be void and of no effect ; nor to any perſon 
or perſons, for or by reaſon of any former marriage had 
or made within age of conſent. 4!/o it is provided, that no 


attainder for this offence ſhall make or work any cor- 


ruption of blood, loſs of dower, or diſinheriſon of heir 
or heirs,” | 2 


| red in ſuch county] It is 
Burcefter,—Pafturam. ad quin-| As if the offence had bsen committed in ſuch county] 


agreed, that if the firſt marriage were beyond {ea, and 
the latter in England, the party may be indiCted here ; 
but if the firſt were in England, and the latter beyond 
ſea, it is ſaid that the party cannot be indifted, becauſe 
the ſecond marriage, which made the offence, was not 
within any county here. 1 Sid. 171. Kely, 8. Buſt 
1 Hawk. P.C. 111. holds, that the party may in the laſt 
caſe be indited, and relies on the expreſs words of the 
ſtatute. 


At the time of fuch marriage divorced] Divorces a men/a 


et thoro cauſa adulterii and ſevitie are within the excep- 
tion in the ſtatute, though the word /eþaramus, and not 
divortiamus, be made uſe of in the ſentence ; for the 
ſtatute being penal ſhall be conſtrued favourably ; and 
ſuch ſeparations are taken for divorces 12 common under- 

5E ſtanding, 


married two or more wives ſucceſſively after each other's 


o 


then every perſon or perſons ſo offending ſhall ſuffer 


PuL 
| | 
ſtanding. 1 Hawk. P.C. 111. 3 nfl. 89. H.P.C. 


Kel. 27. Cro. Car. 461. 2, 


122, | 

Made within age of conſent] If one of the parties only 
were under the age of conſent at the time of ſuch mar- 
riage, the exception extends as well to the party above 
the age of conſent as to the other ; becauſe the power of 
diſagreeing was equal on both ſides. 

Y5inot, Is a compound of ſeveral old Engliſh words, 
and fignities an obſtinate perſon, or one who is wedded to 
his own opinion. R/lo, the firſt duke of Normandy, re- 
fuſed to kiſs the King's foot, unleſs he held it out to him 
for that purpoſe ; it being a ceremony uſed in token of 
ſubjection for that dukedom, with which the King at that 
time inveſted him : thoſe who were preſent taking notice 
of the duke's refuſal adviſed him to comply with the 
King's deſire, to which he anſwered them, Ne /e biget, 
upon which he was in derifion called bigot ; and the Nor- 
mans are ſtill ſo called. Cowell, edit. 1727. 

Bilagines, See By-Laws, | 

Bilanciis deferendts, Is a writ direted to a cor- 
poration for the carrying of weights to ſuch a haven, 
there to weigh the wools that ſuch a man is licenſed t 
tranſport. Reg. Orig. fol. 270.4. | 

Biltnerits, In general is a man of a double tongue ; 
but in -a legal ſenſe is uſed for a jury that paſſeth in any 
caſe between an Engli/bhman and an alien, whereof part 
ought to be Engli/bmen, and part ſtrangers. 28 Ed. 3. 
c. 13. This we call vulgarly a party-jury ; but in proper 
Janguage, it is a jury de medietate lingue. Sce Medietas 
linguae, Mx | 
Bill, (Zilla) Is diverſly uſed : in law proceedings it 
is a declaration 1n writing, expreſiing either the wron 
the complainant hath ſuffered by the party complained of: 
or elſe ſome offences committed againſt the law or ſtatutes 
of the realm : and this b4/ is ſometimes addreſſed to the 
Lord Chancellor of England, eſpecially for unconſcionable 
_ wrongs done to the complainant ; and ſometimes tro others 
having juriſdiftion, according as the law dire&ts, It con- 
tains the fat complained of, the damage thereby ſuſtained, 
and petition of proceſs againſt the defendant for redreſs ; 
and it is made ule of as well in criminal as civil matters. 
In criminal caſes, when a grand jury upon a preſentment 
or indictment find the ſame to be true, they indorſe on it 
billa vera ; and therenpon the offender is ſaid to ſtand in- 
ditted of the crime, and is bound to make anſwer unto it : 
and if the crime touch the life of the perſon indidted, it 
is then referred to the jury of life and death, viz. the 
petty jury, -by whom if he be found guilty, then he ſhall 
ſtand convitted of the crime, and is by the judge con- 
demned to death. Termes de la Ley 86. 3 Inſt. 30. See 
title Jggnozamus and Judicqment. 

Bill is alſo a common engagement for money given by 
one man to another ; and is ſometimes with a penal- 
ty, called ena! bill, and ſometimes without a penalty, 
though the latter is molt frequently uſed. By a bil} we 
ordinarily underſtand a fingle bond without a condi- 
tion ; and it was formerly all one with an obligation, 
fave only its being called a 6bi/{ when in Engliſb, and an 
obligation when in Latin. Weſt Symbol. lib. 2. ſe. 146. 
A bill has been defined to be a writing, wherein one man 
is bound to another to pay a ſum of money on a day 


that is future, or preſently on demand, according . to the | 


agreement of the parties at the times it is entered into, 
and the dealings between them : and it is divided into 
ſeveral ſorts, as b;!/ that is /ingle, a bill that is penal, &c. 
Where there is a 6i{/ of 100/. to be paid on demand, it 
is a duty preſently, and there needs no actual demand. 
Cro. Eliz. 548. And a ſingle obligation or 6i/l, upon 
the ſcaling and delivery, is debitum in praſenti, though /el- 
vendum in futuro. On a collateral-promiſe to pay money 
on demand there mult be a ſpecial demand ; but between 


the parties it is a dcbt, and faid to be ſufficiently de-_ 


manded by the adcticn : it is otherwiſe where the money 
is to be paid to a third perſon ? or where there is a pe. 
nalty. 3 Ke. 176. If a perſon acknowledge himſelf 
by bill obligatory to be indebted to another in the ſum of 
50 /. and by the ſame 6bi/! bind him and his heirs in 100 /. 
and ſays not to whom he is bound, it ſhall be intended 


ay to A. B. gol. &c. 


DYE 


he is bound to the perſon to whom the 4il] js made, B, 
Abr. 148, A bill obligatory written in a book ll, 
the party's hand and ſeal to it, is good. Cro, xj;, With 


And if a man makes a bill thus: 7 do owe and FR me, 
hoc payment whereof I bing __ — 
to C. D. &c. another perſon ; it is good by the oo y 


of the firſt part, and the words obligatory to another 

ſon are void. A man fays by his deed : Memerang,.. 
That 1 A. B. have received of C. D. the fum of 2c 
which I promiſe to pay to E. F. In witneſs where ] þ;,, 
hereunts ſet my ſeal, &c. Or if the bill be, I ſtall joy 
C. D. Tn witneſs, &c. and be ſealed : Or if it ry * 
follows, 7 owe to C, D. 201. to be paid at, &c, Or, 1 has 
of C. D. 201. to be paid him again : Or, TA.B, 4 bg 
myſelf to C. D. that he ſhall receive 201. &c, All theſe 
are ſaid to be obligatory. 2 Rl. 146. 22 E,, 1, 


See title Mbligations, 


Form of a ſingle bill for money. 


NOW all men by theſe preſents, That TI A.B, of, 
&c. do owe and am indebted to C.D. ov, gc, the 
ſum of fifty pounds of lawful money of Great Britain, which 
1 promiſe to pay unto the ſaid C. D. his executors, adni- 
niftrators, or aſſigns, at and upon the firſt day of Oftober 
next enſuing the date of theſe preſents. In witneſs wheref 
I have hereunto ſet my hand and ſeal the —— day of —— 
in the year of our Lord 1764. : 


A penal bill for money. 


T7 NOW all men by theſe preſents, that T A.B. of, 

> &c. do owe unto C. D. of, &c. the fum of one hundred 
pounds of lawful money of Great Britain, fo be paid unt1 
the ſaid C. D. his executors, adminiſtrators, or aſſigns, on, 
&c. next enſuing the date hereof ; for which payment well 
and truly to be made, 1 bind myſelf, my heirs, executors, 
and adminiſtrators, to the ſaid C. D. his executors, admi- 
niſtratsrs, and aſſigns, in two hundred pounds 8f like lawſul 
money firmly, by theſe preſents. 1n witneſs, &c. 


Bill of Erception, See CTrception, 

Bill of Exchange, Is a piece of paper commonly long 
and narrow, on which is wrote a ſhort order, given by a 
banker, merchant, trader, or other perſon, for paying to 
ſuch a perſon, or to his order, cr alſo in ſome countries 
to the bearer in a diſtant place, a ſum of money equira- 
lent to that which ſuch a banker, merchant, or other 
trader has received in his dwelling-place. Di&. Tr. and 
Com. 253. Savary's Dif. tit. Lettre de Change. 

The commerce of changing money for money 1s car- 
ried on two ways. The firſt is, by changing the ſpecies 
of money for others of the ſame value; ſuch as pieces of 
ſilver for gold, and the coin of one country for that of 
another, The ſecond is, where one gives money to a 
banker, or other perſon, in one place, that he may remit 
it to another place ; whether it be within or without the 
kingdom. And it is only this ſecond kind of commerce | 
that we ſhall treat of here. This commerce of remitting 
money from.,stie place to another is carried on by the 
means of bills of exchange : and in order to the right 
underſtanding of the nature and rules of this matter, 
we muſt conſider in this commerce the ſeveral perſons 
concerned in it, and what paſſes with regard to every 00 
of them. | | 

There are commonly in the commerce of bills of ex- 
change three perſons concerned, whom we ought t0 
diſtinguiſh. - There is he who wants to have his money 
remitted from one place to another ; then he who receives 
it, as the banker or drawer does, who undertakes t0 I&- 
mit the money ; and thirdly, there is the perſon who d&- 
livers the money in the place to which it is to be 1&- 
mitted, ſuch as the banker or drawer's correſpondent. 
And there is often a fourth perſon concerned, v1z he to 
whom the perſon who paid in the money ſends his order 
to receive it : and this fourth perſon may likewiſe transfer 
his right to others, to whom he gives his order. It may 
alſo happen that there are only two perſons concerned, nc 


who gives the money, and he who receives it 0 one 
place, 


» i L 


Jace, and delivers it back in another place to the ſame, 
ſn who gave/it to him on that condition, We mult, 
j ay next place, conſider the different covenants that 
fl herons tbe peifcn wh 
The covenant which paſſes between the perſon who 
ves the MONEY) and him who undertakes to remit 1t to 
A ther place, bath in it tome particular charaQters which 
ye aiſh it from all other kinds of covenants that may 
oy 4 have ſome reſemblance with it, It is not a fale; 
© no body ſells or buys in it : and in the contraCt of 
(ale there is a ſeller, who gives ſomething elſe than money, 
45 there is a buyer, who gives nothing but money. It 1s 
not an exchange ; for thoſe who barter for exchange in 
any thing give ſomething different from what they re- 
ccive ; and each party takes for his own ule a thing which 
he ſtands in need of, and gives away another thing which 
he can ſpare ;. but in the commerce of bills of exchange, 
he who gives his money takes nothing in counterchange, 
and does not give one thing that he may receive another 
of a different kind ; ſince he who received the money may 
reſtore the ſame individual ſpecies which he received, 
It is not a depoſitum ; for he who has received the money 
remains anſwerable for it, although it ſhould be loſt by any 
unforeſeen accident, It is not a loan ; becauſe he who 
receives the money does not borrow it. It would be a 
letting and hiring, if he who receives the money did 
nothing elſe but barely carry it to the place whither it 
ought to be remitted, having a certain allowance for car- 
rying it, as is uſual for meſſengers, carriers, and maſters of 
{tage-coaches to do, who take the charge of a bag of money, 
to carry it from one place to another, without anſwering 
for accidents ;—but when he who receives the money 
engages himſelf by a bill of exchange to remit it to another 
place, the money remains in his hands, at his peril, and 
is no longer the money of the perſon who gave it. Thus, 
it is not a letting and hiring ; and conſequently, it is a 
covenant, different from all the others ; which conſiſts in 
the commerce of tranſmitting money belonging to a per- 
ſon from one place to another : and which is diſtinguiſhed 
from all theſe other kinds of covenants by the characters 
which we have juſt now remarked. [ 
The covenant that paſſes between the perſon who has 
received the money, whether banker or other perſon, and 
him to whom he gives order to pay it in another place, 
is a partnerſhip, if they are partners and correſpondents 
with one another : or it is a procuration or commiſſion, 
if the correſpondent be only the faCtor or agent of the per- 
fon who has received the money. 
The covenant between the perſon who has paid the 
money, and him to whom he gives his order to receive it, 
is either an aſſignment, if he ſubſtitutes him in his place, 
and transfers his right to him ; or it is a procuration, if 
N gre him barely the power to receive the money for 
Is uſe, | | | 
There is, laſtly, another covenant which paſſes between 
him who paid down the money, and the perſon who is 
ordered to anſwer the bill of exchange, when he accepts 
| the bill, And this covenant is the fame with that which 
Paſſed between him who paid in the money, and him who 
received it ; for it only adds an obligation of him who 
accepts the bill, to that of the perſon who drew it : and 
It obliges the perſon who accepts the bill to pay it on the 
by, and in the place ſpecified in the bill. Domat, vol, 1. 
«23L, | | 


I. What ſhall be deemed a good bill of exchange ; the 
form of it, and the words neceſſary to be uſed therein. 

2. Of foreign and inland bills. | 
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I. What ſhall be deemed a good bill of exchange \ the 
form of it, and the words necefjary to be uſed therein, 


As the cuſtom of merchants hath eſtabliſhed theſe bills 
and notes, ſo hath it preſcribed their form, and required 
that the ſame ſhould be in writing, and drawn by the 
party, or thoſe having legal authority from him ; and 
ſuch drawing raiſes a contra& to pay the ſame withour 
any expreſs promiſe. 3 New Abr. 606. Carth. 510, 
Salk, 128. Starky v. Cheeſman. | 
_ As to the form of the bill, it is ſaid, that the ſame 
ſtriftneſs and nicety are not required in penning of bills 
current between merchant and merchant, as in deeds, 
wills, &c. On the other hand it may happen, that a 
writing may have the form of a bill of exchange, and yet 
be otherwiſe. 3 New Abr. 606. Lucas 287. 

As it 4. draw a bill in this form ; Sir, pray pay ts H. 
1945 l. upon demand out of the money belonging to the pro» 
þrietors of the Devonſhire mines, being part of the conſide- 
ration-money for the purchaſe of the manor of Weſt-Buckland. 
This is no ſuch bill of exchange as will intitle #. to an 
action againſt the drawer on the cuſtom of merchants ; 
for it is only a direion or appointment to the caſhier to 
pay the money, and that out of a particular fund, and 
doth not anſwer the neceſſity of trade, not being a ne- 
gotiable note, nor indorſable over ; and charging the 
drawer on ſuch a note would be liab'e to this further in- 
conveniency, that hereby every one, who gives his ſteward 
an order or authority to pay money, might be charged 
for non-payment. Stran. 591. 3 Geo. 1. Jenny v. 
Herle. L. Raym. 1361, | 

So where a bill drawn by an officer upon his agent, 
requiring him to pay ſo much our of his growing ſubſefence, 
was held no bill of exchange, nor the drawer liable, though 
he accepted ſuch bill ; for it concerns neither trade nor 
credit ; but 1s to be paid out of the growing ſubliſtence of 
rhe drawer ; ſo that if the party die, or the fund be taken 
away, the payment is to ceaſe and determine. And it 
would be of dangerous conſequence to make thoſe orders 
which a man gives to his ſteward or bailiff, no way con- 
cerning trade, to be bills of exchange. L. Raym. 1361, 
1 Geo..I. Jocelyn v. Laſerre 

In action upon the caſe upon ſeveral promiſes, the 
plaintiff in his firſt count declared, that one Thomas Rogers, 
8th of Auguſt 1728, &c. according to the cuſtom of 
merchants, his certain bill of exchange with his own 
hand, and in the name of the ſaid 7homas ſubſcribed, did 
make, dated the ſame day and year, and direted the ſaid 
bill of exchange to the ſaid Rogers, and thereby requeſted 
the faid Rogers to pay the ſaid Henry, or his order, 
141, 35. out of the fifth payment when it ſhould become 
due, and it ſhould be allowed by the ſaid Thomas, which 


| was afterwards accepted by the defendant ; ratzone quorum 


premiſſorum, the defendant became liable to pay the ſaid 
141, 35. to the plaintiff Henry, and fo being liable, pro- 
miſed to pay, &c. Then there were other counts in the 


declaration, to which counts the defendant pleaded ne 


aſſumpſit, &c. and as to this count the defendant demurred. 
And it was inſiſted upon by Mr. Parker for the defendant, 
that this aftion was not maintainable upon this: bill as a 
bill of exchange, according to reſolutions in the caſe of 
Focelyn v. Laſerre, and Fenny v. Herle (the two fore- 
And of that opinion was the court, and 
gave judgment for the defendant. Ld. Raym. 1563. 
3 Geo. 2. Heydock v. Lynch. | 

Error of a judgment in C. B, wherein the plaintiff 
declares, that 4. B. drew a bill of exchange, dated the 
25th of May, whereby he requeſted the defendant, one 
month after date, to pay the plaintiff or order 9/. 105. as 
my quarterly half-pay, to be due from the 24th of June 
to the 27th of September next by advance. And the 
aCtion is againſt the defendant upon his acceptance. Ic 


| was objected, that this was no bill of exchange ; it is 
| not to pay in all events, but is left to the pleaſure of the 


perſon on whom it is drawn, either to advance the money 
or not : and it was compared to the caſe of Jocelyn v. 
Laſerre (the laſt but one) which was to pay out of his 
growing ſubſiſtence, and to the caſe of Jenny v. Herle (ihe 


SL 


laſt but two) which was payable out of a particular fund, | 


| and in both caſes held to be as no bill of exchange. Sed 
her curiam, The quarterly half-pay is a certain fund, 
which the growing ſubſiſtence was not : the mention of 
the half-pay is only by way of direftion how he ſhall re- 
imburſe himſelf, but the money is ſtill to be advanced on 
the credit of the perſon. The reaſon it was held no bill 
of exchange in Jenny v. Herle was, becauſe it was no 
more than a private order to a man's ſervant. Judgment 
affirmed. Strang. 762. 13 Geo. 1. Macleod v. Snee & ab. 
Ld. Raym. 1481, 

The plaintiff declared upon the cuſtom of merchants 
apainit the defendants as acceptors of a bill of exchange, 
and the inſtrument rua in theſe words, 


Meſſrs. Gilly and C9. 
Pray pay Mr. Richard Banbury one month after date 
two hundred pounds on account of freight of the Veale 
Galley, Edward Champion, and this order ſhall be your 


uffcient diſcharge for the ſame, 
fp | ]. Gibſon. 


Accepted for Leſſet and Gilly at Leghorn, fo pay as 
_ remitted from thence at uſance. Het 
March 18, 1748. H. Gully. 

And two objeftions were made by the defendants : 1ſt, 
That this was not a bill of exchange ; for it is not pay- 
able to order, ſo as to be negotiable : it is not to be for 
valued received : and it is only an order upon a particular 
fund, like the caſe of Jenny v. Herle; and ſeveral mer- 
chants proved, that they did not look apon it to be a 
bill of exchange ; and others were of a contrary opinion. 

The chief juſtice ruled it to be a bill of exchange. He 
f\id it was not in the power of the parties to make what 
form they pleaſe paſs for ſuch a bill; it ought to be 
agreeable to the Lex Mercatoria : the privilege ariſes 
from the convenience to trade, which is not conſulted in 
this caſe. And he thought it bad upon the objection of 
the fund out of which it was to be paid : however, being 
a mercantile tranſa&tion, he left it to the ſpecial jury of 
merchants, who found it to be no bill of exchange on the 
objefion for want of value received. 

The ſecond objeftion was, that the plaintiff (ſuppoſing 
it a bill of exchange) had not ſhewn there was any 
remittance to the defendants ; and that this was not an 
abſolute acceptance, but only conditional : and ſo the 
chief juſtice declared he underſtood it, and left it to the 
jury. But they, finding for the defendants upon the firſt 
point, gave no opinion as to this. Stran. 1211, 17 Geo. 
2. Banbury v. Liſſet and Gilly. 

In caſe for money had and. received to the plain- 
tiff's uſe, the defendant pleaded non afſumpfit, and 
oave notice to ſet-off the following bill of exchange, 
direfted to F. S. Sir, at fix weeks after date pay to 


Benjamin Wheatly, E/q; or order, eight guineas for your 


humble ſervant, John Pierce, London, Augult 23, 1736. 
At the trial it was objefted, and agreed to by the 
court, firſt, That this was not a bill of exchange 
within the cuſtom of merchants, nor could be taken 
advantage of as ſuch, either by way of ſet-off, or by any 
ation brought upon it ; nor would it be any ſort of evi- 


dence of money lent ; there being no con/ederation, either | 


appearing on the note, or offered to be proved, and it is no- 
thing more than a bare power or authority to receive ſo 
much to the plaintiff's uſe. Secondly, That if it had 
amounted to a bill of exchange, yet the laches of the 
defendant, in not demanding the money, and giving notice in 
caſe of nmm-payment for fo long a time, would effeCtually 


diſcharge the plaintiff; and accordingly the plaintiff had. 


a verdi, at the fittings in C. B. at Weftminfter, before 


Lord Chief Juſtice Willes, after Trinity term 1742. 


Pierce v. Wheatly, Vin. Abr. tit. Bills of Exchange (A) 
20, i i 
Pay to me or my order fo much is a bill of exchange, 
if accepted ; and this is the way to make a bill of ex- 
change without the intervention of a third perſon. 1 
Salk. 139. Trin. 2 Ann. B. R, Butler v, Crips, 


4 


'| the parties that are 
Law 602. 
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2. Of foreign and inland bills, 


The cuſtom of merchants, in relation to foretor tn  .. 
exchange, ſeems to have prevailed time out of hs : 
was at firſt introduced for the expedition of trade _—_ 
ſafety, and to prevent the exportation of money 9g yo 
the realm ; and, therefore, hath been always counten ke 
and encouraged as a matter of great eaſe and yn, 
to trade, and is now become part of the law of [. 
land ; and as bills of exchange are eſtabliſhed mere] bo 
the cuſtom of merchants, and for their benefit, { the 
rules and cuſtoms are allowed to preſcribe their form ſep 
ſeveral properties, as to their creating engagements 41 
concerned in them. 3 New 4 


_ By this cuftom, if a merchant abroad draw a bill On 2 
merchant here, or vice verſa, requeſting him to Pay a 
certain ſum of money, and the drawer ſets his name tg 
it ; this amounts to a promiſe to pay, and ſubje&ts hin 
though but a collateral engagement, to an aCtion on the 
non-payment. 1 Fol. Abr. 6, Cro. Fac. 306, Cr, 
Car. 3Ol. | | : 
A writ of error was brought in the Exchequer Cham. 
ber upon a judgment in B, R, where the plaintiff ge.. 


 clared, in cafe, on the cuſtom of merchants, that if any 


merchant, or other trading perſon, make and dire& any 
bill of exchange to another, payable to a merchant, or 
any other trading perſon, and the bill be tendered, and 
for want of acceptance, proteſted ; in ſuch caſe the 
drawer, by the cuſtom, is chargeable to pay, &c.—That 
the defendant at Paris, in France, did draw a bill on his 
father here in London, payable to the plaintiff, and the 
ſame was preſented, but refuſed ; and he, according to | 
cuſtom, proteſted the bill, whereby the defendant be- 
came chargeable, and, in conſideration of the premiſſes, 
did aſſume, &c. To this the defendant pleaded, that he 
was a gentleman, the ſon and heir of Dr. Thomas | ither- 
ley, and at the time of drawing the bill was a traveller, 
and at Parts; and that he was no merchant, nor trader, 
nor did ever deal as ſuch ; and he was then at Paris as a 
gentleman and traveller, as aforeſaid, ab/que hoc, and de- 
nies that he is, or ever was a merchant, &c. The plain- 
tiff demurs to the deſendant's plea; and ſhews for 
cauſe, that it amounts to the general iſſne, is double and 
uncertain, &c. + 

Holt C. J. It is not every plea that amounts to the ge- 
neral iſſue that is ill ; and the cuſtom is the foundation, 
and the plea is an anſwer to that, and therefore enough : 
but this drawing a bill muſt ſurely make him a trader for 
that purpoſe : for we all have bills direfted to us, and 
payable to us, which muſt be all voidable, if the nego- 
tiating a bill will not oblige the drawer of it. The 
judgment for the defendant was reverſed. Holt's Rep, 
113. 2 Ven. 292, 295. Sarsfield v. Witherley, 1 W. G6 
M. 1 Show, 125. Comb. 45. | : 
Carth. 82. S. C. ſays it was agreed by all that the 
judgment ſhould be reverſed accordingly ; and that this 
was, upon conſideration had of the inconveniencies 
which might enſue, and the ſuſpicion which might in- 
creaſe among foreign merchants upon bills of exchange, 
if perſons, who took upon themſelves to draw ſuch bills, 
ſhould not be liable to the payment thereof. See Saſk 
125. Hodges and Steward ; where it is determined, that 
he drawing of a bill makes a merchant for that put- | 

ole. | 
F And if the drawer, or he on whom the bill is drawn, 
refuſe to accept it, or having accepted it, refuſe to pay It, 
the payce, or he in whoſe favour it is drawn, may pro- 
teſt it, and ſhall recover againſt the drawer, not only 
the principal ſum, but likewiſe all intereſt, coſts, an 
damapes, by reaſon of the proteſt or refuſal of accept- 
ance, or payment of the money. Cro. Car. Zo. 

The uſe of the proteſt is this, that it ſignifies to the 
drawer, that the party on whom he drew his bill was un- 
willing, not to be found, or inſolvent, and to let him 
have timely notice of the ſame, and to enable the pars 
to recover againſt the drawer ; for, if one draws 2 ®! 
from France upon a perſon in England, who oy—_ 


tails, or becomes inſolvent at the time of payment, if 
| there be not a proteſt and timely notice ſent to the drawer, 
the ill be Miancnlt to recover, the money, © Molloy, 


re it W 
a 2. cap. 10. 
Ws proteſt I abject ti | 
ſwer in caſe of  non-acceptance or non-payment ; nor 
were the payee, 'or perſon to whom payad'e hath 
cepie*' remedies, one againſt the drawer; and the other 

inſt the acceptor, , Malloy, beck 2. cap: 16. [. 17,5! 
A proteſt on a foreign bill is part of the cuſtom ;, per. 
Halt. Ld. Raym. 993- Borough and Perkins. S.C. in 
Salk, 131- where it is ſaid'to be part of its conſtitution. . _ 

In caſe of foreign bills of exchange, the cuſtom is, 
that three days are allowed for payment of them; and if 
they are not paid upon the laſt of the ſaid' three days, the 

rty ought immediately to proteſt” the'bill, and return 
it, and by this means the drawer will be charged; but, 


fe 31+ 


f he does not proteſt it the laſt of the three days, which | 


are called the days of grace, there, although he upon 
whom the bill is drawn fails, the drawer will not be 
chargeable ; for it ſhall be reckoned his folly that he did 
not proteſt : but if it happens that the Jaſt of the three 
days is a Sunday, or great holiday, as Chriſtmas-day, &c. 
npon which no money uſed” to be paid, there the party 
ought to demand the money upon the ſecond day ; and 


jt is not paid, he ovght- to proteſt 'the bill the ſaid | 


ſecond day ; otherwiſe it will be at his own peril, for the 
drawer will not be chargeable, Merchants in evidence 
at a trial at Guildhall, Trin. 7. W. 3. before Holt Chief 
Jaſtice, ſwore the cuſtom of merchants to be ſuch, which 
was approved by Holt Chief Juſtice, Ld.” Raym. 743. 
Taſſel v, Lewis. RI. | ag EM 

But though the cuſtom of merckants, in relation to 
bills of exchange, be eſtabliſhed by the Common law, 
and ſuch bills being ſecurities for money, are of great 
credit among them ; yet they are not allowed to be. ſe- 
curities of as high a nature as bonds or ſpecialties ; and 
therefore it hath been adjudged, that a bill of exchange is 
vithin the ſtatute" of limitations, and. muſt be ſued. for 
vithin fix years after it becomes payable. 3 New Abr. 
602, Carth. 3. Renew v. Axton. - [EROS ene 

So, if a merchant in London draw a bill of exchange on 
his correſpondent in Newcaftle, in favour of F. S. and 
the bill is refuſed, and F. S. dies inteſtate, his admini- 


frator, on letters of adminiſtration taken out in Durham, | 
cannot bring an 'aftion on the cuſtom of 'merchants 


apainſt the drawer, and lay the ſame in London ; for that 
a bill of exchange is not equal to a bond or ſpecialty, 
(which are the deceaſed's goods where they happen to be 
at his death) but is a ſimple contra&, which follows the 
perſon of the debtor, and makes bona netabilia where the, 
 (ebtor reſides; and therefore adminiſtration'ought to have' 
been taken out in London. 3 New Abr. 603. Carth. 


* 


373. Yeoman v. Bradſhaw. Comb. 392, S.C. 


Alſo this cuſtom ſhall not prevail againſt the privilege | 


infants, ſo as to bind' them; and accordingly it hath 
been adjudged, that if an infant draw a bill of exchange, 
infancy is a good plea in bar to an ation brought againſt 
| I 3 New Abr, 603. Carth, 160; Williams v. Har- 

fon, ; TT OSLES | LA ISIS MAE TI'S D: BI uv 
| Bills of exchange are uſually drawn payable on ſight, 
_ © many days after date, or at ſingle, double, or treble 
uſance; and it is frequent to draw two or three for the 
lame ſum, and of the ſame date, for fear of loſs or miſ- 
arrlage, which carry a condition with them that only one 
Feng paid. 3 New Abr. 603. Molloy, b. 2.' cap. 10. 
4 0, | ; x | © Þ HTS > 
Inland bills of 'exchange are thoſe drawn by one mer- 
cunt reſiding in' one part of the kingdom on another re- 

ng 1n ſome city” or rown within the ſame kingdom 3 
= theſe alſo being found uſeful to- trade and commerce 
\ ve been eſtabliſhed on the ſame foot with foreign bills ; 
ut at Common law they differ from them in this, that 
there was -no cuſtom of proteſting them, ſo as to ſubje&t 

e drawer to intereſt and damages in'caſe of non-pay- 
Ment, as there was on foreign bills. '3 New Abr. 603. 
1 Salk, 131, Borough v. Perkins, RT Ita 


Vor, I 


| |, To, remedy, is incomnenteny, by th: 


ene ata 44:4 | mmerce by reaſon of delays ,of 
no more but to ſubje& the drawer to an- "40 


ſame diſcharge the .party acceptor if. once ac- | 


8B:E 0 
the 9.&19 3. 
gs, and qrfier, inconves 
the, courſe of trade and, 
amerce by reaſon © of , paynient, and. other 
negletts on inland bills of exchange, it is enatted, * That 
all and every bill or bills of exchange draw ;in, or. da- 
ted at and from, any trading. city, or town, or..any other 
place in the kingdom of England, dominion of Wales,. or 
town of Berwick upon Tweed, of | the, ſum .of 1 #4 OL 
ypwards, upon any, perſon. or, perſons of 2A i + 5k 
or any other trading city qr town, gr any other place (in 
which faid bill, or bills of exchange ſhall be acknowledged 


NLENCIES do frequently happen- in . 


| and expreſſed the ſaid value to be received) and is, and 


ſhall be drawn payable at, a certain number of days, 
weeks, or months after date thereof ;. that;from and after 
preſentation and acceptance of the faid bill-or bills of ex- 
change (which acceprance. ſhall- be by the under wrizing 
; the Tame under. the party's hand fo accepring)-and fer 
the, expiration of. three days. after the cata, 111, or bills 
ſhall become due, the party to whom the ſaid bill or bills 
are made payable, his ſervant, agent, or aſſigns may, and 
ſhall cauſe the ſaid bill or bills to be proteſted by a notary 
” iy © s 573 hu ow 4 qv Oh £74 . 
public, and in default of ſuch notary. public by any 
other ſubſtantial perſon of the city, rown, or place, in 
the. preſence of .two or more. credible. witneſſes ;- refufal or 
negle&t being firſt made of ,due payment of the ſame; 
which proteſt- ſhall. be made_ and. written under a fair 
written copy of the ſaid. bill of exchange,  in.the words 
following. . Know all men that 1 A, B.. on the "+ 


day of. , 1, at the ufugl place of ahade of the 
Jad have demanded payment of the bull, of ay hich 


the above is the copy, which the ſaid _., 


. Aid not pay ; 
whereof I the ſaid _ | *. _ do hereby. proteſt the ſaid bill, * 
Date of ob OPS > ay of _ 1... " - 3, which pro- 
teſt ſo made as aforcſaid .ſhall, within fourteen days after 
' making ' thereof, be ſent, or otherwiſe due notice ſhall 
be given thereof to the party from whom the {aid bill or 
bills were received, who is, upon. producing ſuch. proteſt, 
to repay., the ſaid bill} or bills, togethep with all . intereſt 
and. cha rges from the day_fych bill:or bills were protcſted, 
| for which proteſt ſhall be paid a ſum not. exceeding the 
ſum of ſixpence; and in default or negleGt of ſuch proteſt 
made and ſent, or due notice given within the days before 
limited, the perſon ſo failing or neglecting thereof is .and 
ſhall be liable to all coſt, damages, and intereſt, which do 
and Mhall accrue thereby, ON - 
«© Provided, Jeveribelef? * that in. caſe, ſuch ioland 
bill or bills of exchange ſhall bappe to be loſt or miſ- 


q = = q 4Y; L...1 wh 14g eftio 4 $*-3 s £2 v1 
carried within the time , before limited for payment of 


the ſame, then the drawer. of the, ſaid bill or bills is and 
ſhall be obliged to give, another bill or bills of the ſame 
tenor ,with, thoſe firſt given; the- perſon or perſans” to 
' whom they are, and ſha | be ſo delivered giving ſecurity, 
if demanded, to 'the faid drawer to indemnify him again 
ll perſoris whatſoever, in cale the ſaid bill, or bills of ex- 
change, ſo alledged 'to be loſt, or - miſcarried, ſhall be 
found Rs rom ns rg RR] 
But this ſtatute was defeQtive, becauſe it. could not 
operate, unleſs the , party, on whom the bill was drawn, 
accepted it by under writing the ſame, which tew, or none 
cared to do. 4 New Aby. 604. 

' To remedy which ;inconveniency, by 3: & 4 Anne, 
cap. 9. it is enated, * That in caſe, upon preſenting 
any ſuch bill or bills 'of exchange, the party or parties 
on whom the ſame ſhall be.drawn, ſhall refuſe to accept _ 
the ſame by under writing the ſame as aforeſaid, the party 
to whom the faid* bill or bills are ,made payable, .his_ ſer- 
vant, agent,, or aſſigns may and f 


> 
"4 


all .cauſe, the faid "bill 
or bills” to be; proteſted for non-acceptance, as in caſe of 
foreign bills of exchange; any thing in the ſaid aCt, or 
any other .law to the contrary notwithſtanding ; for 
which proteſt there ſhall be paid two ſhillings and no 
EN LIIEEI edtooa. ts oor aq: ts 
.-.*© Provided, that' no acceptance of, any ſuch inland 
bill of exchange 'ſhall'"be ſufficient to charge any perſon 
whatſoever, unleſs the ſame _be under wiitten, or indor- 
ſed in writing, thereupon ; and if ſuch bill be not accept- 
ed by ſuch under writing or indorfement in, wriuupg, D0 
: m &F drawer 
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laſt but two) which was payable out of a particular fund, | 
and in both caſes held to be as no bill of exchange. Sed 
er curiam, The quarterly half-pay is a certain fund, 
which the growing ſubſiſtence was not : the mention of 
the half-pay is only by way of direftion how he ſhall re- 
imburſe himſelf, but the money is ſtill to be advanced on 
| the credit of the perſon. The reaſon it was held no bill 
of exchange in Jenny v. Herle was, becauſe it was no 
more than a private order to a man's ſervant. Judgment 
affirmed. Strang. 762. 13 Geo. 1. Macleed v. Snee & ab. 
Ld. Raym. 1481. | 

The plaintiff declared upon the cuſtom of merchants 
apainit the defendants as acceptors of a bill of exchange, 
and the inſtrument rua in theſe words. 


Meſſrs. Gi'ly and Co. 
Pray pay Mr. Richard Banbury one month after date 
two hundred pounds on account of freight of the Veale 
Galley, Edward Champion, and this order fhall be your 


uffcient diſcharge for the ſame. wy 
" | J: Gibſon. 


Accepted for Leſſet and Gilly at Leghorn, #o pay as 
remitted from thence at uſance. 

March 18, 1748. H. Gully. 

And two objeftions were made by the defendants : 1ſt, 
That this was not a bill of exchange ; for it is not pay- 
able to order, ſo as to be negotiable : it is not to be for 
valued received : and it is only an order upon a particular 
fund, like the caſe of Fenny v. Herle; and ſeveral mer- 
chants proved, that they did not look upon it to be a 
bill of exchange ; and others were of a contrary opinion. 

The chief juſtice ruled it to be a bill of exchange. He 
{uid it was not in the power of the parties to make what 
form they pleaſe paſs for ſuch a bill; it ought to be 
agreeable to the Lex Mercatoria : the privilege ariſes 
from the convenience to trade, which is not conſulted in 
this caſe. And he thought it bad upon the objeCtion of 
the fund out of which it was to be paid : however, being 
a mercantile tranſaQtion, he left it -to the ſpecial jury of 
merchants, who found it to be no bill of exchange on the 
objeQion for want of value received. _ 

The ſecond objection was, that the plaintiff (ſuppoſing 
it a bill of exchange) had not ſhewn there was any 
remittance to the defendants; and that this was not an 
abſolute acceptance, but only conditional : and fo the 
chief juſtice declared he underſtood it, and left it to the 
jury. But they, finding for the defendants upon the firſt 
- point, gave no opinion as to this. Stran. 1211, 17 Geo, 
2. Banbury v. Liſt and Gilly. | 
In caſe for money had and. received to the plain- 
tif's uſe, the defendant pleaded non afſumpfit, and 
oave notice to ſet-off the following bill of exchange, 
directed to F. S, Sir, at fix weeks after date pay to 
Benjamin Wheatly, E/q; or order, eight guineas for your 
himble ſervant, John Pierce, London, Augult 23, 1736. 
At the trial it was objected, and agreed to by the 
court, firſt, That this was not a bill of exchange 
within the cuſtom of merchants, nor could be taken 
advantage of as ſuch, either by way of ſet-off, or by any 
ation brought vpon it ; nor would it be any fort of evi- 
dence of money lent ; there being ns con/ideration, either | 
appearing on the note, or offered to be proved, and it is no- 
thing more than a bare power or authority to receive ſo 
much to the plaintiff's uſe. Secondly, That if it had 
amounted to a bill of exchange, yet the /aches of the 
defendant, in not demanding the money, and giving notice in 
ca/e :f nm-payment for fo long a time, would effeftually 
diſcharge the plaintiff; and accordingly the plaintiff had 
a verdict, at the ſittings in C. B. at Weſtminfter, before 


Lord Chief Juſtice Willes, after Trinity term 1742. 


Pierce v. Wheatly, Vin. Abr. tit. Bulls of Exchange (A) 
20. y 

Pay to me or my order ſo much is a bill of exchange, 
if accepted ; and this is the way to make a bill of ex- 
' change without the intervention of a third perſon. 1 
Saik, 130. Trin. 2 Ann. B. R, Butler v, Crips, 


4 


'| the parties that are concerned in them, 
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2. Of foreign and inland bills. 


_ The cuſtom of merchants, in relation to foro, 1 
exchange, ſeems to have prevailed time out of + 
was at firſt introduced for the expedition of trage Boos 
ſafety, and to prevent the exportation of money g ho 
the realm ; and, therefore, hath been always countenas = 
and encouraged as a matter of great eaſe and dra 
to trade, and is now become part of the law of © 
land ; and as bills of exchange are eſtabliſhed mere] bo 
the cuſtom of merchants, and for their benefit, { A, 
rules and cuſtoms are allowed to preſcribe their form = 
ſeveral properties, as to their creating engagements = 
Law 602. ned: 
By this cuſtom, if a merchant abroad draw a hill on 
merchant here, or vice verſa, requeſting him to fly > 
certain ſum of money, and the drawer ſets his name tg 
it ; this amonnts to a promiſe to pay, and ſubje&ts him 
though but a collateral engagement, to an ation on the 
non-payment. 1 Mol, Abr, 6, Cro. Fac. 3ob, Cy 
Car. 3OI. | | 
A writ of error was brought in the Exchequer Cham. 
ber upon a judgment in B, R. where the plaintiff de.. 


clared, in cafe, on the cuſtom of merchants, that if any 


merchant, or other trading perſon, make and dire& any 
bill of exchange to another, payable to a merchant, or 
any other trading perſon, and the bill be tendered, and 
for want of acceptance, proteſted ; in ſuch cafe the 
drawer, by the cuſtom, is chargeable to pay, &c.—That 
the defendant at Paris, in France, did draw a hill on his 
father here in London, payable to the plaintiff, and the 
ſame was preſented, but refuſed ; and he, according to 
cuſtom, proteſted the bill, whereby the defendant be- 
came chargeable, and, in conſideration of the premiſſes, 
did aſſume, &c. To this the defendant pleaded, that he 
was a gentleman, the ſon and heir of Dr. Themas IVither- 
ley, and at the time of drawing the bill was a traveller, 
and at Paris; and that he was no merchant, nor '::der, 
nor did ever deal as ſuch ; and he was then at Parts as a 

gentleman and traveller, as aforeſaid, ab/que hor, ind de- 
nies that he is, or ever wIs a merchant, &c. The plain- 
tiff demurs to the delenCant's plea; and ſhews for 
cauſe, that it amounts to the general iſſne, is double and 
uncertain, &c. _ 

Holt C. J. It is not every plea that amounts to the ge- 
neral iſſue that is ill ; and the cuſtom is the foundation, 
and the plea is an anſwer to that, and therefore enough : 
but this drawing a bill muſt ſurely make him a trader for 
that purpoſe : for we all have bills direfted to us, and 
payable to us, which muſt be all voidable, if the nego- 
tiating a bill will not oblige the drawer of it. The 
judgment for the defendant was reverſed. Holt's Rep. 
113. 2 Ven. 292, 295, Sarsfield v. Witherley, 1W.G& 
M. 1 Show. 125, Comb. 45. | 

Carth. 82. S. C. ſays it was agreed by all that the 
judgment ſhould be reverſed accordingly ; and that this 
was, upon conſideration had of the inconveniencies 
which might enſue, and the ſuſpicion which might in- 
creaſe among foreign merchants upon bills of exchange, 
if perſons, who took upon themſelves to draw ſuch bills, 
ſhould not be liable to the payment thereof. See Sak: 
125. Hodges and Steward ; where it is determined, that 
the drawing of a bill makes a merchant for that pul- 

ole. 
: And if the drawer, or he on whom the bill is drawn, 
refuſe to accept it, or having accepted it, refuſe to pay it, 
the payee, or he in whoſe favour it is drawn, may pro- 
teſt it, and ſhall recover againſt the drawer, not only 
the principal ſum, but likewiſe all intereſt, coſts, an 
damages, by reaſon of the proteſt or refuſal of accept- 
ance, or payment of the money, Cro. Car. 31. 

The uſe of the proteſt is this, that it ſignifies to the 
drawer, that the party on whom he drew his bill was un” 
willing, not to be found, or inſolvent, and to let him 
have timely notice of the ſame, and to enable the party 
to recover againſt the drawer ; for, if one draws 4 _ 
from France upon a perſon in England, who necepo., 


Jr 


not a proteſt and timely notice ſent to the drawer 


there, it will be difficult to recover the money, Malloy, 


Ss {| Ts; FEES HT WIT Yi 
_ ps R is £4 Be but to ſubjeRt the drawer to an- 
{wer in caſe of non-acceptance or non-payment ; nor 
does the ſame diſcharge the .party acceptor if once ac- 
cepted ; for the payee, Or perſon to whom payable, hath 
now tWO remedies, 
{ the acceptor. allo) | 7 or 
A proteſt on a foreign bill is part of the cuſtom ; per 
Holt. 14. Raym. 993. Borough and Perkins. S.C. in 
Salk, 131+ where it Is ſaid to be part of its conſtitution. 
In caſe of foreign bills of exchange, the cuſtom is, 
that three days are allowed for payment of them; and if 
they are not paid upon the laſt of the ſaid'three days, the 


ought immediately to proteſt the'bill, and return 


again 


party 


it, and by this means the drawer will be charged ; but, 


he does not proteſt it the laſt of the three days, which 
are called the days of grace, there, although he upon 
whom the bill is drawn fails, the drawer will not be 
chargeable ; for it ſhall be reckoned his folly that he did 
not proteſt : but it it happens that the Jaſt of the three 
days is a Sunday, or great holiday, as Chriſtmas-day, &c. 
npon which no money uſed to be paid, there the party 
ought to demand the money upon the ſecond day ; and 


if it is not paid, he ovght- to proteſt the bill the ſaid. 


ſecond day 3 otherwiſe it will be at his own peril, for the 
drawer will not be chargeable, Merchants in evidence 
at a trial at Guildhall, Trin. 7. W. 3, before Holt Chict 
Juſtice, ſwore the cuſtom of merchants to be ſuch, which 
was approved by Holt Chief juſtice, Ld. Raym. 743. 
Taſſel v. Lewis. : | ES, 

But though the cuſtom of merchants, in relation to 
bills of exchange, be eſtabliſhed by the Common law, 
and ſuch bills being ſecurities for money, are of great 
credit among them ; yet they are not allowed to be ſe- 
curities of as high a nature as bonds or ſpecialties ; and 
therefore it hath been adjudged, that a bill of exchange is 
within the Natute- of limitations, and muſt be ſued for 
vithin fix years after it becomes payable. 3 New Abr. 
602, Carth. 3. Renew v. Axton. | 

$9, if a merchant in London draw a bill of exchange on 
his correſpondent in Newcaftle, in favour of F. S. and 
the bill is refuſed, and F. S. dies inteſtate, his admini-' 
{trator, on letters of adminiſtration taken out in Durham, 


cannot bring an aCtion on the cuſtom of 'merchants | 


apainſt the drawer, and lay the ſame in London; for that 
a bill of exchange is not equal to a bond or ſpecialty,' 
(which are the deceaſed's goods where they happen to be 
at his death) but is a ſimple contra, which follows the 
perſon of the debtor, and makes bona notabilia where the 
debtor reſides; and therefore adminiſtration ought to have' 
been taken out in London. 3 New Abr. 603. Carth. 
373+ Teeman v, Bradſhaw. Comb. 392. S.C. | 


Alſo this cuſtom ſhall not prevail againſt the privilege 


of infants, ſo as to bind them; and accordingly it hath 
been adjudged, that if an infant draw a bill of exchange, 
infancy is a good plea in bar to an a&tion brought againſt 
> 3 New Abr, 603. Carth, 160, Williams v. Har- 
riſon, | : SEUEG BETS 


Bills of exchange are uſually drawn payable on | Goht, 


lo many days after date, or at ſingle, double, or treble 
uſance; and it is frequent to draw two or three for the 
ſame ſum, and of the ſame date, for fear of loſs or mil- 
Grrlage, which carry a condition with them that only one 
ſhall be paid. 3 New Abr. 603. Molloy, b. 2. cap. 10. 
«16, | x 
Inland bills of exchange are thoſe drawn by one mer- 
chant reſiding in' one part of the kingdom on another re- 
ding in ſome city. or rown within the ſame kingdom ; 
ind theſe alſo being found uſeful to trade and commerce 
have been eſtabliſhed on the ſame foot with foreign bills ; 
ut at Common law they differ from them in this, that 
there was no cuſtom of proteſting them, ſo as to ſubject 
the drawer to intereſt and damages in caſe of non-pay- 
ment, as there was on foreign bills. 3 New Abr. 603, 
Tk 131, Borough v, Perkins, RE cache 


becomes inſolvent at the time: of payment, if 


one againſt the drawer, and the other' 
. Molloy, book 2. cap. 10. [. 17, 


l 


. t - 
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To remedy this Inconveniency, by the 9.& 1a I/, 3, 
Co 17, reciting, "That, great ,damages. and other inconve- 
niencies.do frequently» happen- in | the, courſe of trade and 
Orye by reaſon of delays of .payment, and ,ather 
neglects on inland bills of exchange, it is enafted, ** That 
all and every bill or' bills of exchange drawn in, or da- 
ted at and from, any trading city. or town, or any vther 
place in the kingdom of England, dominion of Wales, or 
town of Berwick uþon Tweed, of the, ſum of 5.1. or 


upwards, upon any perſon or perſogs of or in, .ondon, 


Or any other trading city or town, gr any other place (in 
which ſaid bill or bills .of exchange ſhall be acknowledged. 


| and expreſſed the ſaid value to be received) and is_and 


ſhall be drawn payable at a certain number of days, 
weeks, or months after date thereof; that;from and after 
preſentation and acceptance of the ſaid bill -or bills 'of ex- 


change (which Acceptance ſhall be ,by the under wrizing 
the ſame under the party's hand fo. accepting) and after 


the, expiration of three days after the ſaid, bill or bills 
ſhall become due, the party to whom the ſaid bill or bills 
are made payable, his ſervant, agent, or aſſigns may, and 
ſhall cauſe the ſaid bill or bills to be proteſted by a notary 
public, and in default of ſuch notary. public "by any 
other ſubſtantial perſon of the city, town, or place, in 
the. preſence of two or more. credible witneſſes ;- refufal or 
neglect being firſt made of ,due payment, of the ſame; 
Which proteſt ſhall be mide _and_ written under a fair 
written copy of the ſaid bill of exchange, in the words 


following. Know all men that 1 A, B. on the 

day of _ \ at the uſual place of ahade of the 
faid have demanded payment of the bill, of which 
the above is the copy, which the ſaid _ ., ."_ _ did not pay ;; 
whereof 1 the ſaid | do hereby proteſt the ſaid bill, 
Dated at _ "2017... -- day of 1... +.4, which pro- 


teſt ſo made as aforcſaid ſhall, within fourteen days after 
making thereof, be ſent, or otherwiſe due notice ſhall 
be given thereof to the party from whom the ſaid bill or 


| bills were received, who is, .upon producing ſuch. proteſt, 


to repay, the ſaid bill! or bills, together with all intereſt 
and charges from the day. ſuch bill.or bills were proteſted, 


for which proteſt ſhall be paid a ſum not excceding the 


ſum of ſixpence; and in default or negleC&t of ſuch proteſt 
made and ſent, or due notice given within the days before 
limited, the perſon ſo failing or negleCting thereof is .and 
ſhall be liable. to all coſt, damages, and intereſt, which do 
and ul arerne thereby une o oi5 

« Provided, neverthelef?, "that in caſe, ſuch inland 
bill or bills of exchange ſhall bappeh to be loſt or miſ- 


carried within the time ; before limited for payment of 


the ſame, then the drawer. of the. ſaid bill or bills is and 
ſhall be obliged to give, another bill or bills of the ſame 
tenor , With thoſe firſt given; the: perſon or perſons to 


whom they are; and ſhall be ſo delivered giving ſecurity, 


if demanded, to the ſaid drawer 10 indemnify him againſt 
all perſons whatſoever, in cle the ſaid bill or bills of ex- 
change, ſo alledged 'to be loſt, or miſcarried, ſhall be 
found oO ES haha: Mw 
- But this ſtatute was defetive, becauſe it could not 
operate, unleſs the ,party, on whom the bill was drawn, 
accepted it by under writing the ſame, which tew, or none 
cared to do. -,4 New Ab#.-004.. (on | 
To remedy which .inconveniency, by 3- & 4 Anne, 
cap. 9. it is enadted, *© That in caſe, upon preſenting 


any ſuch bill or bills 'of exchange, the party or parties 
' on whom the ſame ſhall be.drawn, ſhall refuſe to accept 


the ſame by under writing the ſame as aforeſaid, the party 


to whom the ſaid bill or bills are ,made payable, his fer-_ 


vant, agent, or aſſigns may and ſhall cauſe. the faid "bill 
or bills to be. proteſted for non-acceptance, as in caſe of _ 
foreign bills of exchange; any thing in the faid act, or 
any other law to the contrary notwithſtanding ; for 
which proteſt there ſhall be paid two ſhillings and no 
Me.” -: 4. STE 9s | 
...*© Provided, that no acceptance of, any ſuch inland 
bill of exchange ſhall 'be ſufficient to charge any perſon 
whatſoever, unleſs the ſame be under written, or indor- 
ſed in writing thereupon ; and if ſuch bill be not accept- 
ed by ſuch under writing or indorſement in wriung, 00. 
4 CF drawer 
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drawer of aty ſuch inland bill ſhall be liable to pay any 
coſts, damages, or intereſt thereupon, unleſs ſuch proteſt 
be made for non-acceptance thereof ; and within fourteen 
&ays after ſuch proteſt the ſame be ſent, or otherwiſe no- 
tice thereof be given to the party from whom the bill was 
' received, or left in writing at the place of his or her uſual 
abode; and if ſuch bill be accepted, and not paid before 
the expiration of three days after the ſaid bill ſhall become 
due and payable, then no drawer of. ſuch bill ſhall be 
compellable to pay any coſts, — or intereſt there- 
upon, unleſs a proteſt be made and fent, or notice thereof 
be given in manner -and form above-mentioned : never- 


thelefs, every drawer of ſuch bill ſhall be liable to make | 


payment of coſts, damages, and intereſt upon ſuch inland 
bill, if any one proteſt be made for non-acceptance, or 
non-payment thereof, and notice thereof be ſent, given, 
or left as aforeſaid. | | 

« Provided, that no ſuch proteſt be neceſſary, either 
for non-acceptance or non-payment of any inland bill of 
exchange, unleſs the value be acknowledged and expreſſed 
en ſuch bill to be received ; and unleſs ſuch bill be drawn 
for the payment of 20 /. or upwards, and that the proteſt 
hereby required for non-acceptance ſhall be made by ſuch 
perſons as are appointed by the above ſtatute 9 & 10 
Ir. | # DOS, 


Ad it is further enatted by the ſaid ſtat. 3 & 4 4nn. 
« That if any perſon doth accept any fuch bill of ex- 
change for and in ſatisfaCtion of any former debt, or ſum 
of money formerly due to him, the ſame ſhall be accounted 
and eſteemed a full and complete payment of ſuch debt ; 
if ſuch perſon accepting of any ſuch bill for his debt doth 
not take his due courſe to obtain payment thereof, by en- 
deavouring to get the ſame accepted and paid, and make 
his proteſt as aforeſaid, either for non-acceptance or for 
non-payment thereof. 


« Provided that nothing herein contained ſhall extend 


_ to diſcharge any remedy that any perſon may have againſt | 


the drawer, acceptor, or indorſer of ſuch bill.” 

A writ of error was brought on a judgment by nd dicit, 
in an aCtion againſt the drawer of an inland bill of ex- 
change, and it was objeCted, that ſince the at of 9 I. 3. 


no damage ſhall be recovered againſt the drawer upon a 


bill of exchange without a proteſt, and therefore the 
aQtion lies not, there being no proteft, 

But by Holt C, J. the ftatute never intended to deſtroy 
the ation for want of a proteſt, but only to deprive the 
party of recovering intereſt and coſt upon an inland. bill 
againſt the drawer, without notice of non-payment by 
proteſt : for before the ſtatute there was this difference 
between foreign and inland bills of exchange ; if a. bill 
was foreign, one could not reſort to the drawer for non- 
as agg or non-payment without a proteſt, and rea- 
ſonable notice thereof. But in caſe of an inland bill, 
there was no occaſion for a proteſt ; but if any. prejudice 
happened to the drawer by the non-payment of the drawee, 
and that for want of notice or non-payment, which he to 
whom the bill is made ought to give, the drawer was, not 
liable z and the word damages in the ſtatute was meant 
only of damages that the party is at of being longer out 


of money by the non-payment of the drawer than, the 


tenor of the bill purported, and not of mags, for the 
original debt : and the proteſt was ordered for the, be- 
nefit of the drawer; for if any damages accrue to the 
drawer for want of a proteſt, they ſhall be borne by kim 
to whom the bill is made ; and if no damages accrue to him, 
then there is no harm done him ; and a proteſt is only t 
give a formal notice, that the bill is not accepted, or is 
accepted and not paid; and if in ſuch caſe the damage 
amount to the value of the bill, there ſhall be ne reco- 
very, but otherwiſe he ought not to loſe his debt ;, but 
that ought either to appear by evidence upon non aſſump/it 
or by ſpecial pleading; and the at&t is very obſcurely and 
doubtfully penned, and we ought not by conſtruftion upon 
ſuch an aCt to take away a man's right. And the judg- 
ment was affirmed fer totam curiam., 1 Salk, 131, Ld. 
Kaym. 993. OA 
A. having a bill of exchange payable to him, and he 
being indebted to &#: in a ſum of money, ſends and.indorſes 
this bill to B, Afterward B, brought aſumfp/it againſt 4. 


| for the money ; and on nor afſumpſit, A. gave 


» | And-upon the evic 


B--1::L 
in evidence 


lain io lon 
koned it 2x 


this bill of exchange indorſed, and 4hat it hag 
in B.'s hands after it was payable, and rec 
money paid in his hands ; but it was diſallowed ; for a bill 


| diſcharge of a precedent debt, 


ſhall never go in ONE 
be part of the contraCt that it ſhould be ſo, | 4 'oh 
" TRE 


The defendant took up ſeveral $ of t ;nt! 
who ſent his ſervant wth a bill =o for nan 
The defendant orders the ſervant to write him + Wk 
in full of the bill, which he did, and therey _ 
him a note upon a third perſon, payable in two month. . 
The maſter ſent ſeveral times to the third perſon to an 
ſent him the note, but could not get ſight of him wiki 
the time ; the party breaks; and all this appearing ic 
evidence, and that the defendant went to ſea the "IT 
day after he gave the note. Now this ation was brought 
againſt the defendant for the money, - | 

Helt, Chief Juſtice: If a man gives a note upon a thirg 
perſon in payment, and the other takes it abſolutdly as 
| payment; yet if the party giving it knew the third perſon 
to be breaking, or to be in a failing condition, and the 
receiver of the note uſes all reafonable diligence to ger pay. 
ment, but cannot, this is a fraud, and therefore no pay. 
ment ; for the party failed before the money was payable, 
| The chief juſtice direQed for the plaintiff. Holt's Reg, 
122. Popley v. Aſbley. | 


Pon he pave 


' 3. Of the acceptance, and what ſhall be deemed a 
acceptance. 
] 


gicd 


The acceptance of a bill of exchange is the ſubſcribing, 
ſigning, and making a. perſon debtor for the ſam of its 
' contents, by obliging him in his own name to diſcharge 
it at. the time mentioned therein. The acceptance is 
uſually made by the perſon upon whom the bill is draws, 
| when it is preſented to him by the bearer. D:&. Tr. and 
Cam, 5, Savary's Dit. tit. Acceptance. 

A very fmall matter will amount to an acceptance; 

and any words will be ſufficient for that purpoſe which 
ſhew the party's aſſent or agreement to pay the bill; as it, 
upon the tender thereof to him, he ſubſcribes, Accepted, 
For Accepted by me A. B. or, 1 acceþt the bill, and will 
' pay it according to the contents; theſe clearly amount to 
an, acceptance. Molloy, book 2. cap. 10. /. 15. 

If the party underwrites the bill, Pre/ented ſuch a day, 
or only the day of the. month, this is ſuch an acknow- 
ledgment of the bill as amounts to an acceptance, 3 New 
Abr. 610. Comb. qo. | | 
| If the party ſays, Leave.your bill with me and 1 wiil 
accept it, or, Call for it to-mcrrow and it ſhall be accepted; 
theſe words, according to the cuſtom of merchants, as 
effeCually. bind, as if he had. aftvally ſigned or ſubſcribed 
| his name according to uſual manner. 
But if a man ſays, Leave your bill with me; 7 will 
| lrok over my accounts and books between the drawer and 1, 
and call te-morrew, and accerdingly the bill ſhall be accepted; 
this does not amount to a complete acceptance ; for the 
mention of his books and accounts ſhews plainly that be 
intended only ta accept the bill, in caſe he had effctts of 
the drawer's in his hands. And ſo it was ruled by the 
Lord, Chief Juſtice Hale at Guildhall, Molloy, book 2: 
capþ.. 10. /. 20. | : 

A, foreign bill was drawn. on. the defendant, being 1 
turned-for want of acceptance, the defendant ſaid; that 
if the bill came bath again he would pay it ; this was rules 
a_good acceptance. 3 New Abr. 619. cites Mich, 6 000. I- 
B. R. Carr v. Goleman. | | 

The defendant was ſued ag acceptor of a bill of exchange- 

nee it appearedto be a parpl acceptance 
enly, which the Chicf Juftice 1uled to be ſufficient, that 
being good, at Common law, and the ſtat. 3.& 4 AanGs 
cap. 9. which requires it to be in writing 12 orger t# 
charge the drawer with damages and coſts, bav1ng 8 Fe 


o 
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iſo that it ſhall not extend to diſcharge any remedy that 
any perſon may have againſt the acceptor. Upon this 
freftion the jury found for the plaintiff, But the Chief 
aſtice of the Common Pleas having lately ruled it other- 
wiſe, the court was moved for a new trial; and, in 
order finally to ſettle this point, it was ordered to be ar- 
ned: and after argument-the court was of opinion, 
that the direftion in the preſent cauſe was right and 
gorecable to conſtant praCtice, Stran. 1000. 8 Geo, 2. 
Lumley v. Palmer. MON | 
' The bill was for fatisfattion of a bill of exchange 
drawn upon the defendant and accepted by him. Pending 
the ſair, the original defendant died, and it was revived 
againſt his executors, praying alſo a diſcovery of aſſets, 
and to be ſatisfied thereout. On the proofs ſome queſtion 
was made, whether the acceptance was ſnfficient to charge 
the defendant, and whether the plaintiff, by keeping the 
note about ten years after it became due, without coming 
to the drawee for the money, had not diſcharged the ac- 
ceptor ? But it was inſiſted for the defendant as a previous 
matter, that the plaintiff had a plain remedy at law ; that 
his caſe depended upon fas, and ought to be tried by a 
jury, and not to be determined in this court. | 
Hardwicke Lord 'Chancellor : Regularly the plaintiff 
ought to purſue his remedy at law, and not in this court : 
and, if the caſe ſtood as it did at firſt, I ſhould certainly 
diſmiſs the bill ; but the bill of revivor praying a fatiſ- 
fation out of aſſets, and diſcovery of aſſets, it is made a 
caſe of which the court takes cognizance ; and then the 
prayer of ſatisfaCtion is an incident that follows it, I 
have therefore no doubt but that the plaintiff is proper in 
praying remedy in this court. But with regard to the 
acceptance, if there were a doubt of it, as to the fa&t, or 
whether in law what has been done amounts to an accep- 
tance, it might be ſtill neceſſary to ſend the parties to a 
_ trialat law; but I think there is no doubt of either, 
The teſtator, when the bill was brought to him, received 
it, entered it in his book according to his courſe of trade, 
and the entry is proved to have been made under a parti- 
cular number, and wrote that number under the bill, and 
returned it. Now it is ſaid to be the cuſtom of merchants, 
that if a man underwrites any thing to a bill, it amounts 
to an acceptance. But if there were no more than this 


in the caſe, I ſhould think it of little avail to charge the | 


defendant ; but what determines me is the teſtator's letters 


and I think there can be no doubt, but that an acceptance | 


may be by letter, and it has been ſo determined. "There 
was a doubt whether a parol acceptance be good. Lord 
Chief Jaſtice Eyre held it was; Lord Raymond held the 
contrary ; and there was a like caſe came once before me 
at a Niſe prius, Lumley and Palmer (the preceding caſe) 
and I had a caſe made of it for the opinion of th- court ; 
and it was ſeveral times argued, and at laſt ſolemnly de- 
termined, that ſuch acceptance is good ; much more 
therefore an acceptance by letter. LE 
As to the plaintiff's being intitled to intereſt, I think 
It a clear caſe that he is, tho' no proteſt has been made ; 
tor that is neceſſary only to intitle the payee to damages 
againſt the drawer, and all the damage that can be had 
1n ſuch a caſe is the intereſt. ———Decree for the defendant 
to pay the note with intereſt, at the rate of four per cent. 
the plaintiff” to pay the coſts to the time of the bill of 
revivor, and after each party to bear their own coſts. 
Dif. Tr. and Com. 10 Gen, 2. in Chan. Powell and 
Moliere, Law of Bills, &c. 27» | 
— Caſe upon a bill of exchange againſt acceptor. And 
it was objected, that the plaintiff ſhould not be admitted 
to prove the acceptance until he had proved the hand of 
e drawer. And a difference was taken between this 
caſe and the caſe of an ation againſt the indorſer, who 
Is liable though the bill be not ſigned by the perſon who is 
uppoſed ta draw it; becauſe an indorſer is in the nature 
+ new drawer ; whereas an acceptor is not liable, un- 
leſs the bill was fairly ſigned by the drawer, But as to 
this the Chief Juſtice was of opinion, that the proof of 
a acceptance was a ſufficient acknowledgment on the 
Part of the acceptor, who muſt be ſuppoſed to know the 
hand of his own correſ pondent : but he ſaid it would not 
coacluſive evidence ; and therefore if the defendant 


YÞSLEE 


could ſhew the contrary, the reading the bill on behalf 
of the plaintiff ſhould not preclude him ; whereupo 

the bill was read, and the queſtion came upon the validicy 
of the acceptance. As to which the caſe was this : The 
bill was drawn from New-England for a ſum of money 
advanced there to fit out a ſhip that had put in there after 
having been taken by pirates. The bill was drawn upon 
the defendant, who was the freighter ; and, he livinp at 
Whitehaven, the plaintiff applied to a merchant in Lond, 
who was his correſpondent, to get him to ſend this bill, 
and another of 150/, drawn by the ſame perſon, and on 
the ſame account ; he ſent both bills incloſed to the de- 
tendant, who by letter acknowledged the receipt of them, 
and writes thus : The two bills of exchange which gg na 
me, { will pay them. in caſe the owners of the Queen Anne 
do nat ; and, they living in Dublin, mu/? firſt apply to them : 
[ hope to have their anſwer in a week or ten days, I do not 

expect they will pay them, but I judge it proper to take their 
anſwer before I do ; which I requeſt you will acquaint Mr, 

Wilkinfon with, and that he may reft ſatisfied of the pay- 
ment. In another letter he writes, 1 have not had an 
opportunity of ſending the bills you ſent me to the owners of 


| the Queen Anne 79 Ireland, but will take the firſt opportus 


nity, and ſhall remit to the gentleman concerned, according 
to my promiſe, | 
The defendant upon this paid the « 50 /. bill ; but in 

this aCtion inſiſted, that it did not amount to any accep- 

tance, being conditional, to pay it in caſe the owners of 
the Been Anne did not j and his promiſe to procure it 

from them was in favour of the plaiatiff. But the 
Chief Juſtice was of opinion, that it was rather in favour 
of himſelf ; and he having undertaken to write to them, 
it was incumbent on the plaintiff to ſhew an application 
to them; and as to the acceptance, it was in his opinion 
a very ſtrong one. The bill was preſented to the defen- 
dant ; fays he, This is a good bill, and I will pay it ; you 
need not proteſt it, for it ſhall be paid; I only deſire, that 
for my convenience you would ſtay till I can write to the 
owners in Ireland, who 1 do not expetft will do any thing in 
it : this will be of ſervice to me; and as to you, you ſhall 


| be ſecured, for 1 promiſe you ſhall have the money at all © 
events ——The bill being payable thirty days after ſight, 


the jury gave intereſt for thirty days after the date of the 
firſt letters, which acknowledged the receipt of the bill, 
Strange 648. Wilkinſon v. Lutwidge. ; 


when the goods conligned' to him, and for which the 
bill was drawn, were fold. And the plaintiff declared 


upon the cuſtom of merchants ; after a verdi& for the 


plaintiff, it was moved in arreſt of judgment, that this 
acceptance' depending on the contingency of the ſale of 
the goods was not within the cuſtom of merchants, or 
negotiable. But the' court, upon conſideration, held it 
ood ; for tho' the. plaintiff might have refuſed to take 
ſuch an acceptance, and have proteſted the bill, yer no 
body can fay he might not ſubmit to it. And it will affect 
trade, iff faftors are not allowed to uſe this caution, when 
bills are drawn before they have an opportunity to diſpoſe 
of the goods, A man who is drawn upon to pay at ten 
days ſight, may accept for thirty; though the other 
might proteſt rhe bill. Szran. 1152, Smith v. Abbot. 

It is held, that an acceptance may be qualified, as 
thus : I accept this bill, half to be paid in money, and 
half bills. And this is good by the cuſtom of mer- 
chants; for he who may refuſe the bill totally may ac- 
cept it in part ; but he to whom the bill is due may re- 
fuſe acceptance, and proteſt it ſo as to charge the drawer. 
Alſo it is faid, that after ſuch an acceptance, and refuſal 
of payment, he hath the liberty of charging the drawer, 
that he had in caſe the bill had been: accepted abſolutely, 
and payment refuſed. 3 New Abr. 611. Cumb. 452. 
Petit v. Benſon. 

The plaintiff declared on a bill of exchange drawn by 
7.8. on the defendant, dated the 25th of March 1690, 
payable a month after ſight, and that afterwards, to wit, 
the 27th of 4þril 1697, he ſhewed it to the defendanr, 
and he promiſed to pay it ſecundum tenorem bille predifte. 
After verdi& 'for the plaintiff, on n92 afſumpit, «it was 
moved .in arreſt of judgment, that this manner of de- 


claring 


_ 


The defendant accepted a bill of exchange to pay ic 
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claring was abſurd, it being impoſlible to pay ſecundam 
tenorem bille "at the time of the promiſe. Ez per. Cur, 
Where the time of payment is paſt at the acceptance of 
_ the bill, the acceptance can be only to-pay the money, and 

if he was ſo abſurd as to promiſe to pay the money /ecun- 
dum tenorem bille, yet that is no more now, than a pro- 
miſe to pay the money generally. But it is better to de- 
clare, in ſuch a caſe, on a general promiſe to pay the mo- 
ney. 1 Salk, 127. Fackſon v. Pigot. 

In aſſumpſit the plaintiff declared upon a bill of ex- 
change, drawn the 28th of Ofober at double uſance 
for 700 ducats payable at 4mfterdam, which the defen- 
dant accepted the 31ſt of December following, per quod 
devenit onerabilis to pay the bill, & in conſederatione inde, 
the ſame day and year he aſſumed to pay it ſecundum te- 
norem & formam bille predicta. Upon non afſump/it pleaded 
verditt for the plaintiff, Sir Bartholomew Shower moved 
in arreſt of judgment, that the time of payment of the 
bill being expired at the time of the acceptance, it was 
impoſlible that the defendant ſhould aſſume to pay it /e- 
cundum tenorem bille, for that was out of his power. And 
though this acceptance was within the three days of 
grace, viz, the laſt day, within which time payment is 


good, and no proteſt for want of, payment can be made. 


until the ſaid days are elapſed, yet it is a breach not to 
have paid the money within the uſance; and the plain- 
tiff has no need to fay in his declaration upon a bill of 
exchange, that he did not 'pay it within the days of 
grace ; but if the fa was that it was then paid, it ought 
to be ſhewn of the other ſide. So that here the time of 
payment was elapſed at the time of acceptance; and 
therefore it was impoſlible to accept it. then to be paid /#- 
cundum tenorem billx. And this objeCtion is the ſtronger 
m reſpect to the diſtance of the place; for admitting 
that payment within any of the three days of grace 
would be according to the tenor of the bill, yet when 
_ the acceptance here was upon the laſt of the ſaid days, it 
was impoſlible to pay the money to the plaintiff the ſame 
day at Amſterdam. 2. The acceptance here is not good, 
becauſe no houſe is mentioned where the bill ſhould be 
paid. Mr. Hall for the plaintiff cited the caſe of Jack- 
fon and Pigot, as a caſe adjudged in point. And Mr. 
Neorthey for the plaintiff ſaid, that there might be ſome 
_ difficulty if the aftion had been brought againſt the firſt 
drawer ; but none where the defendant is chargeable by 
his own acceptance ; for a man may tender a bill to be 
accepted after the time of payment is expired, to oblige 
the acceptor if he will accept it, but not to affe& the 
drawer. | | 
Hel: Chief Juſtice: There muſt be ſuch acceptance 
as will bind the acceptor, and that is ſufficient. As if a 
bill of exchange be payable at London, and the perſon 
upon whom it is drawn accepts it, but names no houſe 
where he will pay it ; the party that has the bill is not 
bound to be ſatisfied with this acceptance, but neverthe- 
leſs, it he will be content with it, it will bind the accep- 
tor : ſo if 4. draws a bill upon B. who refuſes to accept 
it; andC, rather than it ſhall be proteſted, accepts it for 
the honour of A. this acceptance will bind CG. So if a 


man offer to B, a bill of exchange payable in Amſter- 


dam, and B, refuſes to accept it unleſs ſome merchant | 


in London will ſign it; if the merchant ſigns, he be- 
comes acceptor for the honour of the drawer, . Accep- 
tance afcer the day of payment is common, and there is 
no inconvenience in it. And Holt Chief Juſtice ſaid, 
that he remembered a cafe where an aCftion was brought 
upon a bill of exchange, and the plaintiff declared upon 
the bill, where it was negotiated after the day of pay- 
ment; and a queſtion was made, whether the plaintiff 
could declare upon the bill, or whether he ought to' bring 
#ndebitatus aſſumpſit ? And he ſaid, that he had all the 
* eminent merchants in London with him at his chambers at 
Serjeants Inn, in the Jong vacation about two years ago, 
and they all held it to be very common, and a very good 


praftice. And as to the matter of the ſecundum farmam, | 


&c. it is the payment of the money that is the ſubſtance 
_ of the promiſe; and fo it was held in the caſe of Jackſon 


and Piget ; judgment for the plaintiff, Lg. Raymond. | L. Ch. Ju. Pemberton, Price and Shute. Malloy, 
ic. 10. /e&, 28, 


x W.3. Mutford v. Walcct, 


| 
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In caſe on a bill of exchange the plainti® ſets (gy; 
that there is a cuſtom, that if any merchant jn 7.1." 
draws his bill or bills upon _ merchant in R: 
ayable to any merchant or order, and if the mer 

Ni Lol any ſuch bill, and before the — 
after, the merchant to whoſe order the money is girec. 
ed to be paid, doth indorle it to any other merchant and 
that other merchant doth indorſe it to ſome other. and 
the merchant to whom the bill is diretted accepts it af. 
ter ſuch indorſement, and fails in payment to the mez. 
chant to whom indorſed at the time limited, Whereby 
the bill becomes proteſted, and notice thereof is given tg 

the drawer; that, in ſuch cafes, | the drawer becomes 
liable to pay the fame with damage to the indorſer, That 
the defendant drew a bill of exchange, N:vember 19 

1688, on Edward Williams, payable in_two months a 
a half, to the order of one Hartoþp, for 300 !. value gf 
him; and Hartoppþ the ſame day indorled it to Marques, 
and Margues indorſed it to the plaintiff: that the 
plaintiff afterwards, . viz.. February 8, 1689, gave notice 
to Williams, and he then accepted the bill : that 141; 
liams failed .to pay it, and, by reaſon thereof, the faid 
8th of February the bill was proteſted ; of which proteſt 
the defendant had notice the 28th of 4þri/, and did not 

; * . hp NESW = oft 
"Ihe defendant:demurred- generally to the declaration, 
the bill not being accepted til! after the day of paymert 
was expired ; and it was inſiſted, that the proteſt ſhou!d 
have been for non-acceptance within the time, and failure 
of payment at the time. 

By Holt Ch. J. the, law of . merchants made him liz- 
ble who was. the drawer of the bill, though the accey- 
tance were after the day; for it need not be tendered 
within the time. Now by that Jaw the drawer is charge- 
able by the vaiue received; and though the money were 
not paid, or the bill preſented within the time mentioned, 
yet: it ought ſtill to be paid; and if the party do nct 
tender and proteſt at the day, and the perſon: upon whom 
the bill is drawn fails in the mean time, he loſes his mc- 
ney ; otherwiſe, if there be no particular damage. Juds- 
' ment was given for the plaintiff. * Heolt's Rep. 114. 3, 
& M. Megadara v. Holt, | 

A bill once accepted cannot be revoked by the party 
that accepted it, though immediately after, and betore 
the bill becomes due, he hath advice that the drawer is 
broke. | #54 Br 
| If a bill is not accepted to. be paid at the exact time, it 
' muſt. be proteſted ; but if accepted for a longer time, the 
party to whom the bill is made payable mult proteſt tne 
fame for want of acceptance according to the tenor; yet 
he may take the acceptance offered notwithſtanding. Nor 
can the party, if he once ſubſcribes the bill for a longer 
time, revoke the ſame, or blot out his name, although it 
is not according to the tenor of the bill ; for by his ac- 
ceptance he hath 'made himſelf debtor, and owns the 
draught made by his friend upon him, whoſe right at- 
other man cannot give away, and therefore cannot reiuce 
or diſcharge the acceptance. PhaLd | 

Nzte ; This caſe will admit of two proteſts, perhaps 
three. | : | | | 

1. One proteſt muſt be made for not accepting 4c 
cording to the time. ; 

2. For that the money, being demanded according © 
the time mentioned in the bill, was not paid. 

3. If the money is not paid according to 
the acceptor ſubſcribed or accepted. 

A bill was drawn the firſt of January; the perſon 
upon whom the bill was drawn accepts it to be paid the 
firſt of March; the ſervant brings back the bill. The 
maſter perceiving this enlarged acceptance, ſtrikes out 
the firſt of March, and puts in the firſt of January, and 
then ſends the bill to be paid. The acceptor then 16 
fuſes ; whereupon the perſon to whom the none 
were to be paid ſtrikes out the firſt of January, ” 
put in the firſt of March again. On an aftion brougit; 
on this bill, the queſtion was, whether theſe alterations 


did not deſtroy the bill? and ruled they did not. TW 


onda 
tterdan, 


the time that 
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A bill may be accepted for part ; for that the party.| 
yoon WHOM the ſame was drawn, had no more efte&ts in 
his hands; which being u{nally done, there muſt be a pro- 
aft it not for the whole ſam, yet at leaſt for the reſi- 


the * ho-vever, after payment of ſuch part, there muſt 
+ for the remainder, | 

-1e time of payment of the bill, the party may 
ding accept it, and pay it at the time of pay- 
ment ; or any other may accept the bill for the honour 
of the drawer, and if he pay it in default of the party, 
vet before payment he is bound to make a proteſt, with 
- delaration that Þ2 hath paid the lame for the honour 
of the drawer, wherevy to receive his money again, 
Malloy, b. 2+ Ce 10. feft. 21. 

Ation vpon the caſe upon the cuſtom of merchants 
brought by the perſon to whom a foreign bill of exchange 
: mae payable, agaialt the acceptor z and the declaration 
ſers forth, that one Fames Collet, being a merchant, reſi- 
ding at Chriffiana wm Norway, according to the cuſtom of 
merchants drew his firſt bill of exchange upon the de- 
_ fendant, requeſting him to pay the plaintiff ſuch firſt bill 
(his ſecond not being paid) of 127/. 18s. 4d. which bill 
was afterwards, viz, December 9 1717, ſhewed to the 
defendant, who accepted to pay 100), part thereof, up- 
on the 8th day of February following ; by virtue where- 
of le became chargeable, & in con/aeeratione inde eiſdem 
die & anno ultimo ſupradiftis ſuper ſe aſſump/it,. to pay 
the ſame on the ſaid 8th day of February tunc prox” ſequen- 
tem, which he hath not done according to his undertak- 
ing. There is likewiſe a count for monies had ſand re- 
ceived, and an in/ſimul computaſſent. The defendant as 
to thoſe two counts pleads non afſump/it, and as to the 
count upon the bills, he pleads, that the ſaid Zames Col- 
let drew another bill for 100/. only, wherein he counter- 
'mands the payment of the odd 27/. 18s. 4d. by virtue 
whereof the defendant paid the 100. in fatisfaftion of 
the Srſt bill, and the plaintiff accordingly received it in 
ſatifafion. The plaintiff proteflands that the defendant 
dil not pay it in fatisfaction, for plea faith, that he 
<1 not receive it in fatisfaftion. And to this replication 
deteniant demurs; but adjudged, that an acceptance to 
pay leis than is mentioned in a bill of exchange, is good 
_ for ſo much againſt the acceptor ; and therefore judgment 
for the plaintiff, Sfran. 214. 

Caſz by the indorſee of a bill of exchange againſt the 

defendant as acceptor, who on tender of the bill wrote, 
« Meſſrs, Cafwal and Mount, pay this bill when due for 
* Thomas Chitty.” The bill fell due the 2d day of Fanuary 
1741; the bankers paid till the 19th at two, and the 
21ſt of January, the money was demanded of the de- 
fendant, For the defendant it was inſiſted, that the 
paintifff had given ſuch a credit to the bankers, as to 
make it his loſs; and it was compared to the common 
caſe of a note or draught kept. 
For the plaintiff it was faid, that there was no limit- 
ed time, but that of the ſtatute of limitation, to ſue the 
acceptor ; and that the plaintiff cannot come in as a cre- 
ditor of the goldſmiths ; becauſe they had done nothing 
to make themſelves liable. | 

The chief juſtice held, that it was the loſs of the plain- 
tiff, who, t!:ough he might have refuſed to take ſuch 
an acceptance, yet had now agreed to it : and it was to 
al purpoſes in the nature of a draught, which is always 
conlidered as actual payment, when a reaſonable time to 
receive it in is elapſed. Stran. 1195. Biſbop and Chitty, 

A bill drawn on two muſt regularly have a joint ac- 
Ceptance ; but by the cuſtom of England, where there 
are two joint traders, and one accepts a bill drawn on 
both for him and partner, it binds both, if it concerns 
the joint trade; otherwiſe, if it concerns the acceptor only 
m a diſtin intereſt and reſpe&t, Salk. 126. Pinkney 
v. Hall. Ld. Raym. 175. | 

If a book-keeper, or ſervant, or other perſon have au- 
thority, or uſually tranſaCting buſineſs of this nature for 
the maſter, ſhall accept a bill of exchange, this ſhall bind 
uch maſter. 43 New Abr. Law 611. | 

The plaintiff was indorſee of a bill of exchange drawn 
from Scotland upon the defendant, in theſe words, At thir- 
b-. gays fight pay to ]. S. or order, 200l, value received of 
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him, and place the ſeme to account of the York-Buildings 
company per advice from Charles Mildmay, To Mr. 
Humphrey Biſhop, caſhier of the York-Buildings company, 
at their houſe in Wincheſter-ſtreet, London, Accepted 
the 13th of June 1732, per H. Biſhop. This bill not 
being paid, an aftion was brought againſt the defendant 
upon his acceptance, And the defendant proved that the 
letter of advice was addreſſed to the company ; and that 
the bill being brought to their houſe, he was ordered to 
accept it, which he did in the ſame manner as he had ac- 
cepted other bills. But Mr. Juſtice Page, who tried the 
cauſe, direted the jury to find for the plaintiff, which 
they did accordingly, ; 

And now upon motion for a new trial, the court held 
that the direCtion was right ; for the bill, upon the face 
of it, imports to be drawn upon the defendant, and it is 
accepted by him generally, and not as a ſervant to the 
company, to whoſe, account he had no right to charge it, 
till aCtual payment by himſelf, And this being an adtion 
by an indorlſee, it would be of dangerous conſequence to 
trade, to admit of evidence ariſing from ſuch extrinſic 
circumſtances as the letter of advice. And they faid, 
this differed widely from the caſe of a bill addreſſed to the 
maſter, and underwrote by the ſervant ; where undoubt- 
edly the fervant would not be liable, but his acceptance 
would be conſidered as the att of the maſter. A bill of 
exchange is a contract by the cuſtom of merchants, and the 
whole of that contratt muſt appear in writing, Now 
here is nothing in writing to bind the company, nor can 
any action be maintained againſt them upon the bill; for 
the addition of caſhier to the defendant's name is only 
to. denote the perſon with more certainty, and the 
York-Buildings houſe is only to inform the order, where 
the drawee is to be found; and the direQtion, whoſe 
account to place it to, is for the ufe of the drawee only. 
And they compared it to the caſe of Carth. 5. 2 Ven. 
307, Where a bill was drawn payable to Price, for the 
uſe of Calvert, and held that the legal property was in 
Price, which is ſtronger than the preſent caſe. They 
ſaid it might be otherwiſe, if the a&tion had been by 7. S. 
who was privy to the tranſaQtion, and it had appeared he 
tendered the bill as a bill on the company. But this 
plaintiff being a ſtranger, they could not conſider thoſe 
circumſtances, "The plaintiff had judgment, Strange 
955. Thomas v. Biſhop. 


4. Of the proteſt and indorſement. 


A proteſt does not raiſe any debt, but only ſerves to 
give formal notice that the bill is not accepted, or ac- 
cepted and not paid ; and this by the Common law was, 
and is ſtill neceſſary on every foreign bill before the drawer 
can be charged, but it was not required in any inland 
bill before the ſtat. 9 & 10 W, 3. Nor does the want 
of it ſince that ſtatute deſtroy the remedy, which the 
party had before againſt the drawer, for the principal. 
3 New Abr. Law 612. | | 

He, to whom a bill is payable, muſt generally reſort to 
the drawee, and deſire him to accept the bill before there 
can be a proteſt ; but if he be dead, or cannot be found, 
theſe are good cauſes fot proteſting the bill ; alſo, if 
after acceptance the. drawee dies, there is to be a de- 
mand of his executors or adminiſtrators, and in default 
of payment a proteſt ; and in caſe the money becomes 
due before an executor or adminiſtrator can be appointed, 
yet this delay is ſufficient cauſe to proteſt the bill, 3 New 
Abr. Law 612. 

But if he to whom the bill is to be paid dies, there 
can be no proteſt before a probate of his will, or admi- 
niſtration granted ; for none but his executors or admini- 
ſtrators can give a legal diſcharge or acquittance for the 
money, and conſequently no other perſon can ſue for or 
demand the ſame ; and though ſecurity be offered to 1n- 
demnify the drawee againſt the executors, yet he is not 
obliged to accept thereof ; being a matter left entirely to 
his conſideration, to judge and determine on the ſufficien:y 
of ſuch ſecurity; and in this caſe it is ſaid, that if a 


public notary proteſt the bill, an ation on the caſe lies 
againſt him. 3 New Abr. Law 612. 
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| If a bill be left wigh a merchant to accept, which is 
loſt or millaid, he to whom it is payable is to requeſt the 
merchant to give him a note for the payment, according 
to the time limited in the bill ; otherwiſe there muſt be 
two protelts, made: and non-acceptance, and the 
other for non-paymeft : and though ſuch note be given, 
yet if the merchant happens to fail, there muſt be a. pro- 
reſt for non-payment in order to charge the drawer, 
3 New: Abr. Law 613. : | 
The proteſt is ufuaily made by ſome notary publick, 
and ſuch proteſt is, þrima facie, good evidence that the 
bill was not accepted, or if accepted, that it was not 
paid, and ſufficient to put the proof on the other fide. 
3 New Abr. Law 013. | 
A proteſt on a foreign bill of exchange is abſolutely 
neceſſary to intitle the party to recover againſt the drawer, 
not only intereſt and coſt, but likewiſe the principal ſum ; 
and for this purpoſe the bill muſt be preſented in a rea- 
ſonable time ; and 'in caſe of refuſal ot acceptance, or in 
caſe the drawee cannot be found, it muſt be proteſted in 
a reaſonable time ; and notice of ſuch proteſt, as alſo no- 
tice of a proteſt after acceptance and non-payment given 
to the drawer in a reaſonable time z for though the drawer 
is bound to the party, to whom the bill is payable, till 
payment be acttuaily made, yet it is with this condition 
and proviſo, that protelt be made in due time, anda lawful 
and ingenuous di'igence uſed for the obtaining payment 
of the money; and the reaſon hereof is, that the drawer 
might have had eſfets, or other means of his, upon whom 
he drew, to reimburſe himſelf the bill, which ſince, for 
want of timely notice, he hath remitted or loſt, it were 
unreaſonable the drawer ſhould ſuffer through his neglect, 
3 New Abr. Law 613. | 
As to inland bills, though a proteſt was not neceſſary 
at Common law in order to ſue the drawer, and is 
only now neceſſary by the ſtat. 9 & 10 W. 3. and the 
3 & 4 Anne, to intitle the party to intereſt and coſts; 
yet convenient notice muſt be given by the party to 
whom the bill is payable, to the drawer, of the drawee's 
refuſal of payment; and if any damages accrue to the 
drawer for want of ſuch notice, it muſt be borne by the 
perſon to whom the bill is payable ; but this muſt be 
left to a jury, who are to determine herein according to 
the cuſtom of merchants. 3 New Abr. Law 613. 
 _ Abill was drawn on Swtor payable in three days ; Sutor 
| broke; the perſon to whom it was payable kept the bill 
by him four years, and then brought a/ump/et againſt the 
drawer : and by Treby C. J. when one draws a bill of 
exchange, he ſubjects himſelf to the payment, if the per- 
ſon on whom it is drawn refuſes either to accept or pay : 
\ yet that is with this limitation, that if the bill be not paid 
in convenient time, the perſon to whom it is payable ſhall 
give the drawer notice thereof ; for otherwiſe the law will 
imply the bill paid, becauſe there is a truſt between the 
parties; and it may be prejudicial to commerce, if a 
| bill may riſe ,up to charge the drawer at any diſtance of 
time ; when in the mean time all reckoning and accounts 
are adjuſted between the drawer and drawee. 1 Salk, 
127. Allen v. Doackwra. ey 
The cuſtom of merchants is, that if B, upon whom a 
bill of exchange is drawn, abſconds before the day of 
payment, the man to whom it is payable may proteſt it, 
to have better ſecurity for the payment, and to give notice 
to the drawer of the abſconding of B. and after time of 
payment is incurred, then it ought to be proteſted for 
non-payment, or after it, But no proteſt for non-pay- 
ment can be before the day whereon it is payable. Proved 
by merchants at Guildhall, Trin. 6 W. & M. before Treby 
Chief Juſtice. And the plaintiff was non-ſuited, becauſe 
he had declared upon a cuſtom, to proteſt for non- 
Figs before the day of payment. Ld. Raym. 742. 
non”. | | 
The uſual cuſtom in this caſe is, that the drawer or 
indorſor, having received the value, muſt procure an able 
man, ſome friend of his to underwrite the proteſt, which 
| is common for non acceptance, or for want of better 
ſecurity, uſing theſe or the like words: 7 here under- 
written do bind myſelf as principal, according to the cuſtom 
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of merchants, for the ſum mentioned in the bil! of 


| 
whereupon this proteſt is made, Dated, %c, Mori ge 

Indorſement is a term known in law, which wy 
cuſtom of merchants transfers the property of the y. 0 | 
note to the indorſee; and is uſually made on he h * 
of the bill, and muſt be in writing : but the law hath - 
appropriated any ſet form of words as neceſſary to rey 
ceremony, and therefore it hath been held, that if ; ne 
write on the back of a bill of exchange, This js 4, j, Pres 
to F. S, or The contents of this is to be paid 15 TI fe 
ſets his hand to it, this 18 a good indorſement; po: 
Abr. Law 609. 

Clark having a bill of exchange payable to him or 
der, puts his name upon it, leaving a vacant { * 
above, and ſends it to F. $, his friend, who got it - 
cepted ; but the money not being paid, Clark broy bn 
an indebitatus afſump/it againſt the zcceptor : and it = 
objefted on evidence, that the property was ranifer. 
ed to 7. S. | | | 

Ef per Holt C. J. 7. S, had it in his power to a6 
either as ſervant or aſlignee: if he had filled up the hlank 
ſpace, making the bill payable to him, that would haye 
witneſſed his election to have received it as indorlee; but 
that being omitted, his intention is preſumed to'a& only 
as ſervant to Clark, whoſe name he would uſc only in 
order to write the acquittance over it. 1 Salk, 126, 
Clark v. Piget. - 

A bill of exchange was indorſed in this manner: Pay 
the contents of this bill unta the order of J. S. who brought 
his ation as indorſee, averring he had made no order to 
any body to receive the money ; and on demurrer it was 
objeC&ted, that 7. S. could not maintain an action, be. - 
cauſe the indorſement was not to him, but to his order : 
bur the court held the aftion well brought agaiuſt the in- 
dorſor ; and that among tradeſmen, this form of indorſe. 
ment is commonly uſed, although it is intended to be 
made payable to the perſon whoſe order is mentioned, 
3 New Abr. Law 009. 

It has been adjudged, that a bill of exchange cannot 

be indorſed for part, ſo as to ſubjeCt the party to ſeveral 
ations ; as if 4. having a bill of exchange upon 3, in- 
dorſes part of it to F. S. 7. S. cannot bring an a&ion 
for his part, although he alledged 'a cuſtom amongſt 
merchants for ſuch kind of indorſement ; for the con- 
tract being intire, and ſubjecting him only to one man's 
ation, no cuſtom can make him liable to. two or more 
ations for the ſame debt. 3 New Abr. Law 610, Carth, 
466, Hawkins v. Cardy. 1 Salk, 65. S. C, where it is 
ſaid, that the plaintiff ſhould have acknowledged fatil- 
faction for the'reſt. 3 New Abr. Law 610. 
If a bill of exchanpe is made payable to 4. who in- 
dorſes it to B, who indorſes it to C, which is proteſted 
for non-payment; B. may bring an aCtion on this bill, 
notwithſtanding his indorſement. 3 New Abr. Law 
608. 1 Show, 163. Deckers v. Harriat. | 
The money is to be paid to him in whoſe favour the 
bill is drawn, or to the indorſee, in caſe it be indorſed 
over, of which indorſement the drawer and acceptor muſt 
take notice at their peril ; alſo if there are ſeveral indor- 
ſors and indorſees, the laſt indorſee is intitled to the 
money. 3 New Abr, Law 608. Carth, 130, 


5. Of fuing the drawer, indorſor, and acceptor. 


| Every drawer of a bill is liable to the payment there- 
of, as is every acceptor and indorſor. Alfo if there are 
ſeveral indorſors of the ſame bill, the laſt indorſee may 
bring his aftion againſt the firſt indorſor, or any of 
them ; for the indorſement is, as it were, a new bill, or 
at leaſt a warranty, as ſome books expreſs it, by the 
-r_a that the bill ſhall be paid. 3 New 4br. Law 
07. Fs 
If a bill be drawn upon 4. and he accepts it, and 
afterwards refuſes payment, upon which the bill 1s pro- 
teſted, the perſon to whom it is payable may bring ſere- 
ral ations againſt the acceptor and drawer ; for the 
proteſt is no diſcharge of the acceptor. 3 New Abr. 
Law 607. But 


-- 
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But though the drawer, acceptor, aud indorfor are 


1 


yet the party can have but one fatisfaCtion ; 


all liable, (ch fatisfaRtion is ly it had, he may ſue all, 


or any of them : and accordingly it was adjudged in the 


Chamber, where the caſe was, an indorſee 
RF drvwie, and had judgment againſt him, and 
- alſo brought an aCtion agaiaſt the indorſor, to 
Pb the indorſor pleaded the judgment againſt the 
þ wer: but the plea was held ill : for that the judgment 
= not ſatisfaction, without which the party could not 
he barred of the remedy which he had againſt the other. 
_ a New Abr. Law 607. 3 Mod. 86, Shin, 255. Clax- 
-M v. Swift. Lut. 878, 882, $.C, ſays the judgment 
was reverſed, becauie there was not ſatisfaftion; for the 
court were of opinion, that this caſe differs from the 
caſe of treſpaſſes, and is rather to be reſembled to two 
debtors by a joint and ſeveral obligation, becauſe by the 
cuſtom the firſt drawer of the bill, and every indorſor 
thereof, is liable to the payment of a ſum certain to the 
Jaſt indorſee, though the action be to recover by way 
of damages. 

And not only the drawer, acceptor, and. indorſor are 
Fable, but alſo, by the cuſtom of merchants, if one mer- 
' chant draw a bill which is proteſted, and another hear- 
ing thereof declare, that he, for the honour of the drawers 
will pay the contents, and thereupon ſubſcribes in theſe 
or like words : 1 the underwritten do bind myſelf as prin- 
 ripal, according to the cuſtom of merchants for the ſum men- 
tioned in the bill of exchange whereupon this proteſt is 
"made, &c, This ſhall as effetually bind him as if he 
h1d been the original drawer ; and by this the perſon to 
whom the bill 1s payable hath his remedy both againſt 
ſuch perſon as ſurety, and alſo againſt the principal ; bur 
the principal or original drawer 1s liable to him who ſub- 
ſcribes for his honour. 3 New Abr. Law 608. 

4. draws a bill upon B. who had effects enough 1n his 
hands to anſwer the bill, which ſome time after is pro- 
teted, whereupon the bill is indorſed to 4. the drawer, 
who brizgs an aCtion as indorſee. Per Parker, C. J. 
at ni prizs, there being effefts, the acceptance was 
not »þ9n the honour of the drawer, and fo the aCtion is 
well brought ; for when a merchant draws a bill on his 
correſpondent, who accepts it, this is payment ; for it 
makes him debtor to another perſon, who may bring his 
aftion ; ſo that this is ſuch a payment as may be ſet off 
upon a former aCtion, and pleaded ia bar of ſuch action : 
but if there were no effects, the ation would not lie ; 
for it would have been an acceptance upon honour only, 
and the money would be recovered only to be recovered 
again, Vin, Abr. tit. Bills of Exchange (H. 12) 12 Med. 
Trin. 10 Anne, B. R, Loviere v. Lanbray. 

A bill was drawn at ſix days ſight, and preſented and 
accepted the 8th of February, which made it payable the 
14th, and the three days of grace brought it to the 17th, 
which was a Saturday, and the acceptor ſtopt payment on 

the Tueſday following, before which the bill was tender- 
 &. And upon this evidence it was left to the jury, 
who were of opinion, that the drawer was diſcharged at 
| the end of the three days of grace. Stran. 829. Cole- 

man v. Sayer, (5 

{n an ation upon an inland bill of exchange brought 
by the indorſee againſt the drawer, it appeared the bill 
was payable the 14th of May ; that upon promiſe of 

payment, the indorſee gave the acceptor to the 18th, 
_ Trom thence to the 20th, thence to the 24th, and from 

ence to the 7th of June, when the acceptor failed, 

d there being no notice to the drawer, the chief juſtice 
held it to be the loſs of the indorſee. Stran. 702, Gee 
V. Brown, 1 Geo. 2. ; 

In caſe upon a bill of exchange, upon the evidence at 
the trial before Zolt Ch. J. at Guildhall, Novem. 23 Mich, 
12 W. 3, the caſe was thus: A. drew a bill of exchange 
upon Þ, payable to C. at Paris; B. accepted the bill 
C, indorſed it payable to D. D. to E. E.to F. F. to 
CG. G. demanded the bill to be paid by B. and upon 
non-payment G, proteſted it within the time, &c. and 
then G. brought an action againſt D. and it was well 
brought, and he recovered. Afterwards D. brought an 
ation againſt B, and though D. produced the bill and 
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the proteſt, yet becduſe he could not produce a receipt 
tor the money paid by him to G. upon the proteſt, as 
che cuſtom is among merchants, as ſeveral merchants 
upon their oaths affirmed, he was nonſuited. But Holt 
Ch. J. ſeemed to be of opinion, that if he had proved 
payment by him to G, it had been well enough. Lord 
Raym. 743. Mendez v, Carreroon., 

An action was brought by the plaintiff againſt the de- 
tendant as indorſor of an inland bill of exchange for 
100/. drawn at forty days ſight by one Carrick upon one 
Dodd, in favour of the defendant, who indorſed it to 
the plaintiff, Dodd accepted the bill, but did not pay 
it; upon which it was proteſted by the plaintiff All 
which was proved to the jury ; but it did not appear that 
the drawer had notice of the non-payment before this 
action was brought, or that any application was firſt 
made to him for payment : and this matter being objected 
by the defendant's counſel, and they inſiſting thar for 
want of ſuch notice or demand, or due diligence uſed 
tor that purpoſe, the plaintiff muſt be nonſuited, the jury 
gave a verdict for the plaintiff ſubje& to the opinion of 
the court, And as this was a point unſettled, and many 
contradictory opinions thereon, as appears from the ſeve- 
ral preceding caſes, the court took time to conſider of it; 
and this term unanimoully were of opinion, that in the 
preſent caſe it was not neceſſary to demand the money 
from the drawer, or to ule any diligence for that purpoſe, 
or to give him notice of non-payment by the drawee, 
That a bill of exchange was an order or command given 
by the drawer on or to the drawee (who has, or is ſup-_ 
poſed to have, effefts of the drawer in his hands) to pay 
a ſum of money to a third perſon ; that when the bill is 
accepted, the draivee is become the principal debtor, and 
the drawer 1s liable only in default ot the drawee; and if 
due diligence be not uled to get the money from the ac- 
ceptor or drawee, and notice of his non-payment given 
in convenient time to the drawer, the drawer ſhall not 
be liable ; for if it ſhould be otherwiſe, and the perſon 
upon whom the bill was drawn ſhould become infolyent, 
without ſuch due diligence uſed by the payee, or perſon 
to whom the bill is payable, to demand payment from 
the drawee, . or without his giving the drawer timely no- 
tice of the non-payment, then wouid the drawer unrea- 
ſonably ſuffer through the Jaches of the payee; having 
no intimation to call in his effects betore the drawee 
become inſolvent. | 

That when a bill of exchange is indorſed by the perſon 
to whom it is made payable; it is become a new bill, and 
the indorſor is in the place of the drawer ; and there- 
fore if the indorſee uſes due diligence to get the money 
from the acceptor, and is refuſed payment, then the indor- 
ſor, who has put himſelf in the place of the original 


drawer, upon notice of ſuch non-payment, is become liable _ 


immediately, but not otherwiſe; in like manner, and 
for the reaſon that the original drawer would have been, 
in the like caſe, had there been no indorſement : and the 
indorſee is not obliged to make any demand upon the 
drawer, or to give him any notice ; for he does not truſt 
the drawer (who may not perhaps be known to him); 
the indorſor is his debtor, and not barely a warrantor 
or ſecurity for the payment of the money, | b 

That there was no difference between foreign and in- 
land bills of exchange, except in the degree of the conve- 
niency ; and as to foreign bills, this matter has been deter- 


[mined before in Strange 441. The reaſon of the judg- 


ment there given was for the inconveniencies that would 
enſue to commerce in general, from the diſcredit it 
would bring upon bills of exchange to be thus clogged 
with a neceſſity of giving ſuch notice, and making a de- 
mand on the original drawer. Now every inconvenience 
attending a foreign bill holds to a great degree, though 
not equally in reſpedt to an inland bill, if a perſon ſhould 
be obliged perhaps in ſeveral remote parts of the kingdom 
to enquire after, and find out the drawer ; and therefore 
in this caſe it was not neceſſary to prove any enquiry af- 
ter, or demand upon, the original drawer, or any notice 
of the non-payment to him, ; ; 

That what gave riſe to the ſeeming contrariety of opi- 


i int is the confuſed manner ia which 
nions upon this point 1 py 
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_ eaſes upon inland bills of exchange and promiſſory notes 

are reported and bleaded togetier. There is a ſtrong. 
reſemblance between a promiflory note indorſed, and an 

inland bill of exchange, and the law ſhould be jettled on 

the analogy between them,—Whillt a promiſſory note 

remains in its original ſtate without indorſement, it bears 
no 1c{ſ{inblance to an inland bill of exchange ; but when 

it is inJorſed to a third perſon the ſimilitude begins ; for 
then the miker of the note is in the ſame ſituation with 

the drawer or acceptor of the bill of exchange ; and the 
indorice of either bill or note muſt demand the money 
from the acceptor of the bill, or maker of the note, be- 

fore an a&ion can be brought againſt the indorfor ; that 
this was determined with reſpe&t to the maker ot a note 
in the court of Common Pleas, as cited in Strange 1087 3 

that where H:!t ſaid in Oahkes's cale, reported in Ld. Raym. 
443, that the indor/ee muſt demand or endeavour to demand 
* the money ſrem the maker of the ncte beſare he can ſue the 
zncorſor ; and added further, The ſame law if the bill 
was drawn upon any other perſon payable to C. or order ; 
he does not mean that the demand muſt be firſt mace on 
the drawer of the bill of exchange, before the indorice can 
ſue the indorſor, but upon the perſon who is in the fame 
ſituation with the drawer (or maker) of the promillory 
Note, who is the real debtor, and*this is the acceptor of 
the bill of exchange. | ; 

That this opinion of Flt, which, thus conſtrucd, 
agreed with the preſent opinion of the court, was miſun- 
derſtood in Salk. 127, (which is manifeſtly a wrong col- 
leftion from Ho!t's opinion in Cike's caſe) where it is 
ſaid, that the indorſce of a bill of exchange muſt, in an 
action againſt the indorſor, prove that he demanded the 
money frem the drawer, or him upon whem it is drawn, 
and that he refuſed to fay it, or clſe that he ſoup ht him and 
could not find him; that there was the ſame miſtake in 
Ad. 244; and that the contuſed and ſhort notes taken 

cf theſe and other caſes were the true occaſion of all the 
contrariety of opinions on this point, 

And that upon the whole, in an action by the indorſee 
of an inland bill of exchange againſt the indorſor, he muſt 
prove a demand, or due diligence uſed to make it, upon 
the acceptor, or perſon upon whom the bill was drawn : 
and in an action by the indorſee of a promiſſory note 
apainſt the indorſor, he muſt prove a demand made, or 
duediligence uſlcd to make it, from the maker of the note. 
In the King's Bench, Michaelmas term, 1758. Heylins 
and Adamſcn. | 

If the indorſee of a bill accepts but two pence from the 
_ acceptor, he can never reſort to the drawer. Ld. Kaym. 
743- Taſſel and Lee v, Lewis. 

A bill of exchange was drawn upon plaintiff at Leghorn, 
which he accepted : but by the law there, if a bill be ac- 
 Cepted and the drawer fails, and the acceptor hath not 
_ ſufficient effects of the drawer in his hands at the time of 
the acceptance, the acceptance becomes void. And this 
happening to be the plaintiff's caſe, in order to diſcharge 
himſelf of this acceptapce he inſtituted a ſuit at Leghorn, 
and his acceptance was thereupon vacated by a ſentence in 
that court, Afterwards the plaintiff returned to England 
and was ſued here at law upon this bill, and thereupon 
he exhibited his bill in the court of Chancery for an in- 
junCtion and relief, 

King, Lord Chancellor, was clearly of opinion, that this 
_ cauſe was to be determined according to the local laws of 
the place where the bill was negotiated : and the plaintiff's 
acceptance of the bill having been vacated, and declared 
void by a competent juriſdiftion, he thought that ſen- 
| tence was concluſive, and bound the court of Chancery 
here. And in this caſe a perpetval injuntion was granted 
t2 enjoin the defendant from ſuing upon this bill. 224 of 
November 1720. 2 Eq. Abr. 524. Straw 733. Burrow 
V. Jemino. 

In an attion by the indorſee of a bill of exchange 
againſt the acceptor, it was þeld not to be neceſſary to 
prove the hand of the drawer : and the plaintiff reſted 
on the proof of the acceptance. The defendant offered to 
prove it a forged bill by calling perſons who were ac- 
quainted with the hand of the drawer, and would ſwear 
they did not believe it to be his hand, But the Chief 


that even aCtual proof of forgery would 
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Juſtice would not admit this, from the dan 
tiable notes, and becauſe a man might with 
contrary to his uſual method. And he tron 


ger to liego. 
delipn Write 
gly inclined, 
not excuſe the 


defendant againſt his own acceptance, which had giv 
the bill a credit with the indorſee. Stran. 946, 5 9 
v. Fawler, | *u 

Upon a caſe made at nie prius before Prazz, Chief 
Juſtice, it appeared that the plaintiff had declared on an 
indorſement made by Willtam Abercrombie, whereby he 
appointed the payment to be to Low/a Acheſon or order « 
and upon producing the bill in evidence, it appeared t, 
be payable to Abercrombie or order ; but the indorſement 
was only in theſe words, *'Pray pay the contents to Lovia 
Achelon :” and therefore it was objedted, that the indorſe. 
ment not being Zo order, did not agree with the plaintiff; 
declaration ; but upon conſideration the whole court were 
of opinion it was well enough, that being the legal import 
of the indorſement, and that the plaintiff might upon 
this have indorſed it over to another, who would be the 
proper order of the firſt indorſor. Judgment for the 
plainuff. Srran. 557. Acheſon v. Fountain. - 

Huſſey brought aſſump/it againſt the defendant 7acth, 
upon his acceptance of a bill of exchange drawn upon him 
by the Lord Chandos according to the cuſtom of merchants, 
The defendant Facob pleaded, that the Lord Chandzs 
played at hazard with the plaintiff Huſſey, and loſt to him 
at one and the ſame time.15o/. and that for payment ard 
ſecurity of the ſaid ſum of 1 50/. loſt to the plaintiff, he 
drew this bill of exchange upon the defendant payable to 
the plaintiff, which the defendant accepted ; and then he 
pleaded the ſtatute of gaming of 16 Car, 2. cap. 7, by 
which this bill of exchange, being given 1c ſecurity of 
the ſaid ſum gained at play, became void, &c. The 
plaintiff demurs : and Sir Bartholomew Shower for the 
piaintiff argued, 1ſt, That this was not within the ta 
tute ; for though he well agreed, that an ation could not 
be maintained againſt the Lord Chandos himſelf for this 
money, by reaſon of this ſtatute ; yet here a third perſon 
had made himſelf chargeable by his own collateral engage- | 
ment, viz. by the acceptance of the bill, which ſeems to 
be out of the intent of the a&t ; the afſump/it of the ac- 
ceptor being altogether different from that of the drawer; 
for although the conſideration of the drawer was for monty 
won at-play, yet the coniideration of the acceptor was the 
honour of the drawer, or his effetts in the hands of the 
acceptor : and tne defendant has not pleaded, that the 
acceptance Was pro ſolutione et ſecuritate of it. Beſides, 
that it would be of very ill conſequence to ſuffer the de- 
fendart to avoid his own bill and acceptance by this 
means ; for a bill of excliange once accepted by a reſpon- 
fible man, is of ſuch credit among traders, that it paſſes 
as current as ready money, and is negotiated from one to 
another through all Europe, and exchanged upon valuable 
conſideration, till it comes back to London. But if tha 
firſt acceptor ſhall be admitted to avoid it by the ſtatute of 
gaming, this will diminiſh the credit of bills of exchange, 
and will be a great check to merchandizing. But to this 
it was anſwered and reſolved by the court, That if a 
collateral engagement of a third perſon ſhall not be within 
the intent of the act, the a&t will be very eaſily evaded, 
and in effe&t rendered uſeleſs. And therefore all the 
court was of opinion, that if a man loſt money at gaming, 
viz. more than 100. at one time. and he procures F. 5. 
to be bound for the payment of it, or as the principal 
caſe 1s, gives a bill of exchange for the payment of it, 
which is accepted, both theſe ſecurities are void by the 
ſaid aft. But if he who wins, being indebted to the 
ſtranger, procures him who loſes to bind himſelf to the 
ſtranger for the payment of the money due by him who 
wins to the ſtranger, in conſideration of a diſcharge of the 
money which he hath loſt at gaming, this bond which he 
makes to the ſtranger is not within the att, beeaule It 
is made for a juſt debt. So in this principal caſe, if ” 
bill of exchange had been afterwards aſſigned for a valuable 
conſideration, the honeſty of this aſſignment had purg 
the original canker, and rendered it good enough. As 

: ble 
where a fraudulent conveyance is aſſigned upon valua 
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conſideration, the fraud is purged. (But Sir Sar f_ 


R—_— 
a . 


BL 
e322 (43d, that it was ſtrange, that the party by his al- 
co nment could make that good which was void ab init19,) 
Bet in this caſe at bar, the money loſt at play is the foun- 
dation of the whole, which is i!], and therefore the bill 
and the acceptance, which are the ſuperſtruCture, are ill 
Iſa, Note ; This is called an acceptance for the honour 
'f he drawer, when a ſtranger upon whom the bill was 
not drawn, in reſpect of the drawer, and having no effects 
of his in his hands, accepts it, NW 

2. It was objected for the plaintiff, that the defendant 
kas not brought himſelf within the ſtatute ; tor he has not 
alledoed, that the Lord Chandos and the plaintiff played 
vpon tick or credit, according to the words of the act, 
which is a penal law, and ought to be purſued ſtriftly ; 
{or ſuch gaming was not prohibited by the common law, 
Sd non allocatur ; for per curiam, The giving of the bill 
of exchange wakes it evident, that they did not play for 
ready money, but for credit, : 

"It was obje&ed, that the cuſtom, which was the 
oround of the a&tion, is not anſwered by the plea, Sed 
nn allocatur ; tor per curiam, It 1s confelled and avoided. 
[t is admitted to be good generally, but not with this in- 
oredient. And by Holt Chief Juſtice, though theſe de- 


carations feem to be grounded upon cuſtom, yet this | 


cuſtom is properly the common law. For the acceptance 
of the bill amounts to a promiſe in law to pay it, and 
this promiſe 1s grounded upon the conſideration of trade, 
4. It- was objected, that the defendant ſhould have 
pleaded the general iſſue, and given this matter in evi- 
dence ; for the ſtatute ſays that ſuch contract ſhall be void ; 
then nothing is due to the plaintiff, and conſequently the 
d:fendant ſhould have pleaded the general iſſue ; for in 
efic& this plea does but amount to it, Sed non allocatur ; 
for per cuiriam, Where the defendant has ſpecial matter 
conſiſtins not only of bare matter of fact, but inter- 
mixed with matter of law, which will avoid the charge 
or ation of the plaintiff, he is not obliged to plead the 
general iſſue, but may plead it ſpecially ; for otherwiſe he 
ſhould be obliged- to commit a point of law to a jury 
who is ignorant of it, which would be abſurd ; therefore 
in debt upon a bond made by a feme coverte while ſhe was 
everte de baron, the defendant may plead the ſpecial mat- 
ter, or non eft faftum, and pive it in evidence. See 
3 Cro. 871, 900, 
Hib. 127, Poph. 65. Dyer 121. $0 in this caſe the 
defendant might have pleaded the general iſſue, and have 
given this matter in evidence, or he might do as he. has 
done, viz. plead it ſpecially. And therefore judgment 
was given by the whole court for the defendant. | 
Note; In this caſe, the caſe of one Ro/indale lately ad- 
judged was cited, where the caſe in effeft was thus : 
A. covenanted with B. that the horſe of 4. ſhould run 
with the horſe of B. four heats, for 3o /. each heat ; and 
in covenant brought for the 1201, having won every heat, 
the defendant pleaded the ſtatute of gaming : and upon 
demurrer it was objeCted, that this was not within the 
ſtatute ; becauſe the running of each heat for 3o /. was a 
diſtin&t and ſingle wager ; and then being but for 3o/. the 
RTatute did not extend to it, the ſum prohibited 'by the 
ſtatute being 1007. or more. But it was adjudged that it 
was void for the whole; for it was but one intire and 
lingle contra&t, though the horſes were to run four times, 
and then the ſum won amounting to 1201. it was expreſly 
prohibited by the a&t. S, C. 3 Keb. 254, 259. Ld. Raym. 
87. Trin. 8 W. 3. Huſſey and Jacob. 1 Salk. 344. S. C. 
If 4. draws a bill of exchange payable to B. for the 
uſe of C. and B. for a valuable conſideration, indorſes it 
over to D. D. may bring an aCtion againſt A. the drawer ; 
and he cannot plead that the money was extended in his 
hands at the ſuit of the King, for a debt due from C. for C. 
being only ce/tu; que truſt, had only an equitable intereſt, 
and no legal remedy for the money ; and B. is only re- 
ſponſible in equity to C. for the breach of traſt. 3 New 
Abr. Law 608. Carth. 5. Skin. 264. 1 Show. 5. S.C. 
Evans v, Cramlington. Adjudged and affirmed in the 
Exchequer-Chamber. 2 Vin. 309. $..C. Adjudged, it ap- 
pearing that the bill was indorſed before any ſeizure or 
writ of extent iſſued out ; and an indorſement on ſuch a 


bill was good by the cuſtom of merchants, 
Vor., I. 


4 Co. 13, 14. Lord Cromwell's caſe, | 
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4. gave B. a bill of exchange for value received; F, 
aſſigns it to C, for an honeſt debt ; C. brings an indebitatus 
umpſit on this bill againſt 4, and had judgment ; on 
which 4. brings his bill to be relieved in equity againſt 
this judgment ; becauſe there was really no value received / 
at the giving this bill, and C. would have no prejudice, 
who might {till reſort to B. upon his original debt : it was 
anſwered, that 4. might be relieved againſt B. or any 
claiming as fa&tor or ſervant of or to the uſe of B. 
But the Chancellor held, that C. being an honeſt creditor, 
and coming by this bill fairly for the ſatisfaftion of a juſt 
debt, he would not relieve againſt him ; becauſe it would 
tend to deſtroy trade, which is carried on every where 
by bills of exchange, and he would not leſſen an honeſt 
creditor's ſecurity. Comyns 28, Anon', . 

In action brought upon a bill of exchange made payable 
to the order of the plaintiff, the declaration ſet forth, 
that the defendant by his acceptance became liable to pay 
the plaintiff ſecundum conſuetudinem mercatorum, Upon 
this declaration there is a demurrer, | | 

It was argued for the defendant, that the plaintiff had 
only an authority to indorſe the bill, and then the indorſce 
might maintain an ation ; but that the plaintiff was not - 
intitled to receive the money. It was compared to the 
caſe of a deviſe, that executors ſhall ſell land, where the 
executors have only an authority to ſell, but no intereſt ; 
and therefore immediately upon ſale, the vendee is in, not 
from the executors, but under the will. | 

On the other ſide it was ſaid, that if this was law, 
multitude of bills of exchange would be overthrown ; 
that by the cuſtom of merchants there is no difference 


between payable to the order of ſuch a one, and payable 


to ſuch a one or order z and that the cuſtom is confeſſed 
by the demurrer ; that the ſame ftriftneſs and nicety 
are not required in the penning of bills current between-_ 
merchant and merchant, as in deeds, wills, &c. Court : 
Even in cafe of land, a grant or deviſe of the profits of 
land carries the land : order implies property ; no dif- 
ference between having a' power to diſpoſe of money, and 
having the money itſelf, What is an order, but an au- 
thority to appoint the payment of it ; which the plaintiff 
here does to himſelf. Judgment for the plaintiff, Lucas 
286. v. Ormſlon, B, R. 1 Geo. 1. » 

A, drew a bill of exchange upon B. payable to C. then 
B. accepts the bill; C. indorſes ir to D. now by this in« 
dorſement by C. to D. B. is diſcharged of any payment 
as to C. and if D. . indorſes it over to E. then B. is dif- 
charged of any payment to D. but if D. pays the mo- 
ney to E. then D. by this payment-becomes again intitled 
to receive the money of B. and at ſuch time no other, 
whether E. or C, is intitled to bring any a&tion againſt 
B. but D. only. So if C. pays the money to D. then 
B. is diſcharged, but C. becomes really intitled, and B, 
is again intitled as to him, but diſcharged againſt D. and 
E, See Lutw. 885. b. 888, b. 1 Jac. 2. in Cam. Scacc, 
Death v. Serwonters, Vin. Abr. tit. Bills of Exchange 
tf: BS | EE 


6. Of the aftion and remedy on a bill of exchange ; and 
the manner of declaring and pleading thereon, 


It ſeems agreed, that againſt the drawer an ation of 
debt, or a general indebitatus afſumpſit will lie ; for he 
having received the money, the law raiſes a contra&t, and 
lays him under an obligation to pay it ;_ but it hath been 
adjudged, that neither an action of debt, nor an indebitatus 
aſſumpſit will lie againſt the acceptor of a bill of exchange, 
and therefore the remedy againſt him muſt be by a ſpecial 
ation on the caſe founded on the cuſtom of merchants ; 
for the acceptance is only a collateral engagement to pay 
the debt for another, in the ſame manner as a promiſe by 
a ſtranger to pay, &c. if the-creditor will forbear his debt, 
3 New Abr. Law 614. Hard. 485. Hill 20 & 21 Car. 
in the Exchequer, Anon'. But ſeems, ſays Mr. Viner, to 
be Milton's caſe. S. C. cited by Rainsferd J. as Milton's 
caſe lately adjudged in the Exchequer, and ſays, that tho? 
Hale Ch. B. faid it were well if the law were otherwiſe, 
yet we all agreed, that a bill of exchange accepted, &c. 
was indeed a ground for a ſpecial ation npon the caſe, 

SR © | but 
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Þnt- that it did not make. a debt ; firſt, becauſe the ac- 
ceptance is only conditional on both ſides. It the money 
be not received, it returns back upon the drawer, and 
he remains liable ſtill, and this is only collateral. 2dly, 
Becauſe cnerabilis does not imply debt. g3dly, Becaule 
the caſe is frime impreſſionis, and there is no precedent for 
it. 1 Mcd. 286, Trin. 22 Car. 2... R. in the caſe of 
Brown v. Londen. | 

In caſe the plaintiff declared upon the cuſtom of mer- 
chants, and that T, S. drew a bill of exchange upon the 
defendant to pay to the plaintiff, which he accepted, and 
has not paid, and likewiſe upon an indebitatus, for that 
the defendant had accepted it ; it was inſiſted in arreſt of 
judgment, that an indebitatus afſump/ſit would not lie, but 
an action on the caſe only ; and of that opinion were 
Hale and Rainsferd, who ſaid it was ſo adjudged in the 
Exchequer ſince the king's reſtoration ; and ſo judgment 
was ſtayed, heſitante Twiſden ; for he conceived that the 
cuſtom made it a debt by him that accepted the bill. 
Vent. 152. Mich. 25 Car. 2. Brown v. London. 
Freem. Rep. 14. þl. 13. S.C, accordingly, 2 Lytw. 1594. 
In the caſe of Bellaſy/e v. Hefler, it was faid by Powell 
J. that an iadcbitotis aſumb/t docs not lic upon a bill of 
exchange ; and the reporter obſerves, that at this time it 
was not denied by the other juſtices ; and cites the cafe 
of Brawn v.. Lindon, wherein judgment in like caſe was 
arreſted after verdit, as reported by Lev, 298. and fays 
it has been adjudged after verdit, that action of debt 
does not lie upon a bill of exchange, and cites Hard. 
485. 

But tho' a general indevitatus aſunmp/it will not lie againſt 
the acceptor of a bill of exchange, yet if 4. delivers mo- 
ney to B. to pay over to C. and give C. a bill of exchange 
drawn upon B. and B. accepts it, C. may have an znde- 
 bitatus aſſumpſit againlt B, as having received money to 
his uſe; but muſt not declare only upon the bill of ex- 
change accepted. 3 New Abr. Law 614. 1 /in. 153. 
I Rel. Abr. 32. | | | 

As to the manner of declaring -on a bill of exchange, 
this is ſaid to have varied; the declaration in ſome caſes 
| being general, ſometimes ſpecial, and laid with an expreſs 
promiſe, and at other times without it : but it ſeems to be 
now ſettled, that the cuſtom of merchants concerning 


bills of exchange being part of the common law, of 


which the judges will take notice ex officio, it is unne- 
ceſſary to ſet forth the cuſtom ſpecially in the declaration, 
and that it is ſufficient to ſay, that ſuch a perſon, accor- 
ding to the uſage and cuſtom of merchants, draw the: bill. 
3 New Abr. Law *x4, Co. Lit. 182. 2 Inſt, 404. 
Yelv. 136. 4 Co. 76. Cro. Car. 3oi. Hard. 486. 
x. Salk. 125, 127.  Lutw. 233. Carth.: $3, 260. '$ 
Mcd. 367. 1 Show. 127. 3 Med. 226. Ld. Raym. 
E542. — | 

In cafe upon a bill of exchange againſt the acceptor, 
it was alledged generally quod acceþtauit ; and on de- 
murrer to the declaration, exception was taken, that by 
3 Anne, c. 9. the acceptance muſt be in writing, and 
| therefore this ought to be alledged to be fo. Sed per cu- 
curizm, Acceþtavit is enough, and, if writing is neceſſary, 
it will be implied. Beſides, the writing required by the 
ftatute is only in order to make the drawer liable to da- 
mages and coſts, The plaintiff muſt have judgment. 
Stran. 817. Erſtine v. Muray, 

As by the cuſtom of merchants public notaries uſually 
proteſt bills, it hath been held, that pleading prote/fkavit 
ſeu proteftari cauſavit, is ſufficient ; and that the party 
may plead protetavit, and give in evidence that the no- 
tary public did it. 3 New Abr. 613. Cumb, 153. 

If the drawee be dead, or cannot be found to accept 
a bill, theſe are good cauſes of proteſting it ; and alledg- 
ing in pleading, that the party on whom the bill was 
drawn non fuit inventus, is ſufficient, without ſhewing 
inquiry was made after him. Garth. 510. | 

If a bill of exchange be drawn at uſance, it muſt be 
averred what this uſance is; otherwiſe the court will not 
take notice of it. 1 Salk, 131, Buck/ey v. Cambell. 

Debt againſt a merchant upon a bill by, him payable 
at the feaſt of the purification called Candlemas-day ; and 
aſter judgment for the plaintiff, it was moved in arreſt 


drawing of the bill was an aCtual promiſe. 
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thereof, becauſe ' payment at Cand!:mas je not 
in our law: but judgment was .afhrmeg. 
anno 12ſt merchants ſuch payment IS known th 
2d of February; and the judges ought to take notice th 
of for the maintenance of trathc. Vin. 4p tit ws 
Exchange, GC (A.) 1 Tebv. I 33, Mich, 6 Tas Oy 
Pierfan v. Peunteys. Note; It ſeems by this c: 4, 7, 
F D, k , | y Un1s Cafe {+ jo 1% 
neceſſary to aver in the declaration that Candloms: 2. 
was the 2d of Feoruary. ; DOIN 
In an action upon the caſe vpon. a_ bill of exc. 
the plaintiff in his declaration declared upon a bjjl G *., 
change, and that he offered it to the perſ5n on —_— | 
was drawn, and he retuſcd it, per quod the $f FRY 
devenit onerabilis per conſuetudinem, Ec. Ad there 
an indebitatus afſumþ/it, and a quantum meruit, jn the te. 
claration. Judgment by default, and a writ of inc al 
of damages given. And now it was. mored jn ben, 
judgment, that as the matter ſtood upon the {ir} ork 
this action was founded upon a deceit, the bill not ha. 
paid according to the warranty, every one who draws 
bill warranting the payment thereof ; and therefore being 
in the nature of an aCtion for a deccit, which js a bo 
it cannot be joined with an afſump/it, Which is foundeg 
upon a contract ; and therefore, for want of laying an 
exprels promiſe, it was ill, intire damages being gixcy 
Northey ſaid, "That the ation was founded upon the caf. 
tom, and that the obligation aroſe by that, and ther 
the action is maintainable without ſhewing a promiſe, 
Cro, Car. 302. A deciaration npon a bill of exckanpe 
without ſhewing any promiſe; and the bill is (>, 2 
'This founds all in contra&t; for the cuſtom raiſes a pro. 
miſe in Jaw, 'that the drawer will pay the money it the 
perſon upon whom it was drawn retules to pay it. {nd 
2 Cro. 307. fays, that if a merchant accepts a bill, i - 
has by the cuttom the i-rce of a promiſe to cor2pel him 
to pay the money, 27c.#. Chief Juſlice, at the begin- 
ning ſeemed to 2orce with the chjedtion, and fad, thit 
he who craws the bill werranpts the payment of it, and, 
it he does not, it is a deceit, and one may have an «Con 
upon it; but then they ovght not to join It with an ac- 
tion vpo2 a promile. That is the cafe of Sir John Dal- 
fton and Fehnſon, Mich, 7 W. B, R. Raym. 58, In 
the time of 2 Gro. they were not arrived at this. way of 
declaring upon bills of exchange. Czauld Juſtice cited 
I Sid, 306. that if a man brings aſſumpfit for the arrears 
of an account, where the a&tion formed is debt, he 
ought to lay an expreſs promiſe to maintain the ation, 
Holt ſaid, that the notion of promiſes in law was a me- 
taphyſical notion; for the law makes no promife but 
where there is a promiſe in the party. Afterwards in this 
term judgment was given for the plaintiff, becauſe the . 
Ld. Raym, 
538. Strake v. Cheeſman, $,C. 1 Salk, 128, Carth, 
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Afſumpſit for 401, the plaintiff declares upon a bill 
of exchange for 20/. payable ten days after ſight, and 
that the bill was ſeen by the defendant, and accepted the 
5th of May; and then he ſhews another aſſump/it tor the 
other 20/, &c. The defendant craves oyer of the origi- 
nal, and upon that prays, that the writ may abate quzad 
primam promiſſionem, becauſe the original bears zefte the. 
5th of May, and the bill was not payable until ten days 
after ſight; & quoad alteram promiſſicnem, he pleads in bar 
without defence. The plaintiff demurs. It was argued 
by the defendant's counſel, that if the bill be payable ten 
days after ſight, the day of ſight ſhall be taken excluſive, 
as well by reaſon of the word pf, as becauſe it is al- 
ways ſo underſtood among merchants, But the court 
was of opinion, 1ſt, That in real actions the writ may 
abate in part, but in perſonal ations a writ cannot abate 
in part: therefore, admitting that the day is excluded 
here, the writ muſt abate for the whole, or not at all. 
2dly, That there is no fraQtion of a day in this caſe; 
for the law will never account by minutes or hours t9 
make priorities in a ſingle day, unleſs it be to prevent # 
great misfortune or inconvenience ; as if a bond be made 
the firſt day of January, and this bond is releaſed the 
ſame day, the bond may be averred to be made betore the 


releaſe. So if a /eme ſole bind herſelf in a bond, ap 
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ſame day marries, may d at 
bond delivered. In afſize it appears, that the difſciſ was 
Jone the ſame day on which the writ was tofled ; yet this 
ſhall not abate the writ, becauſe the alſize might be pur- 
chaſed after the difſeiſin. 3dly, Chat if there is a_cul- 
tom among merchants, that the day of the fight ſhall be 
excluded, it ought to have been pleaded ſpecially ; for it 
3s a ſpecial cuſtom of which the court cannot take notice 
without pleading. And Powell Jultice laid, that the 
court would take notice of the lex mercatoria, as that 
there is NO ſurvivorſhip, or of a general cuſtom, as 
ivel-kind; but that ſuch ſpecial cuſtom as this here 
onght to be pleaded. As in ation upon a bill of ex- 
change, unleſs the plaintiff declares upon a cuſtom to ſup- 
port the ation according to the common form, the action 
will not be maintainable. 4thly, Powell and Nevill, Jul- 
tices, were of opinion, that the day on which the bill 
was ſhewn be reckoned one of the ten : for according to 
Clavtzn's caſe (5 Co, 1. 2 Vin. 308, 31e.) and all the 
© books, when the computation is to be made from an aCt 
done, the day on which the act was done mult be in- 
cluded ; becauſe Gnce there is no trattion in a day, that 
a& relates to the firſt moment of the day in which it 
was done, and was. as It were then done, But when 
the computation is to be from the day itſelf, and not 
{rom an at done, there the day on which the aCt was 
done muſt be excluded by the expreſs words of the par- 
ties. As it a leaſe be made to coinmence a die datus, the 
day is excluded ; but if it be @ conſecligne, which is an act 
done, the day of. the making ſhall be incladed. But 
Treby Chief Jaſtice contra held, that it a bill be payable 
ten days after {ighr, the day of fight cannot be accoun- 
ted one of the ten days, bar ſhall be excluded, 1. Pe- 
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cauſe it may be ſeen the laſt minute of the day, and that | 
may be intended as reaſonably, as that it was ſeen the. 
2. The party may have the whole day to. 


firſt minute. 
view the bill, and that is allowed him by the law. 3. 
Becauſe the contrary conſtruction ſeems abſurd ; for rhen 
if a bill be payable one day after ſight, it muſt be paid 
the ſame day that it is ſeen, which is not the day after 
the ſight, as the bill requires. As to Clayton's caſe, he 
admitted that it was good jaw, but not contrary to his opi- 
nion; for if a man makes a leaſe the firſt of Zanuary, to 
have and to hold a confefione for a year; there the day 
of the making mult be accounted one, becauſe being a 
leaſe from the delivery, and to continue but for one year ; 
unleſs the day be included, the leafe will not determine 
until the end of the firſt of Fanuary the next year, and 
ſo there will be two firſt days of Fanuary in one year, 
But notwithſtanding bis opinion, becauſe his brothers were 
of a contrary opinion, he ordered that the defendant ſhould 
anſwer over, ; 

Nite; Before this opinion of the court was pronoun- 
ced, the defendant's counſel offered to take exceptions to 
the declaration, but the court refuſed to admit them; 
for fer curiam, upon a plea to the writ, the defendant 
cannot take exceptions to the count before the writ be 
adjudged good ; for then the defendant has time enough 
to take advantage of the declaration, and before it is 
needleſs, becauſe if the writ be abated, that will deter- 
mine the whole. After that it was obje&ted, that the 
defendant had not made defence; and the queſtion was, if 
this was matter of form; and ſo aided by the general de- 
 Murrer, And þrima facie the court was of opinion this 

Was matter of ſubſtance; becauſe the defendant is no 
Party to the aftion without defence. But after having 
- Conſulted the judges of the King's Bench, where it has 

n a long time held matter of form, they agreed that it 
Was aided by the general demurrer ; tho” at the ſame time 

& ſeemed to comply with that opinion, rather than to 
"Pprove it with their own judgments, to the end that 
there might be a conformity between the two courts, 

_ 280. in C. B. 9 I. 3. Bellaſis and Heſter. SC, 

V. 1589, | 
| The plaintiff brought an ation upon the caſe upon a 

of exchange apainſt the defendant, and declared up- 
MN the cuſtom of merchants, which he ſhewed to be 
thus: That if any merchant ſubſcribes a bill, by which 
© Promiſes to pay a ſum of money to another man or 
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one may aver that ſhe married after the 
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his order, and afterwards the perſon to whom the bi! 
was made payable indorles the ſaid bill for the payment 
of the whole ſum therein contained, or any part there- 
of, to another man, the firſt drawer is obliged to pay the 
ſum ſo indorſed to the perſon to whom it is indorſe8 
payable; and then the plaintiff ſhews, that the defendant 
Cardy, being a merchant, ſubſcribed a bill of 461, 19s. 
payable to Blackman or his order ; that Blackman indor- 
[ed 437. 4s. of it payable to the plaintiff, &c. the de- 
tendant pleaded an, inſufficient plea. The plaintitF de- 
murred, and the defendant joined in demurrer; and ad- 


judged per t9tam curiam, that the declaration is ill : for 


a man cannot apportion fuch perſonal contra ; becauſe 
he cannot make a man liable to two ations, where by 
the contra6t he is liable but to one, As if 2. granted a 
rent-charge of 201, per annum to B, B. grants 10 /, to 
C. C, cannot compel the ter-tenant to attorn. So if lands 
are conveyed with warranty to 4. and B. their heirs and 
aſſigns, if partition be made, the warranty is extin&, See 
Hob. 25. but if in the principal caſe plaintiff had acknow- 
ledged the reccipt of 3/1. 15s. the declaration had been 
good. And though it was objefted by Mr. Northey for the 
plaintiff, that the plaintiff has made payment of a part ro 
be a part of the cuſtom, and therefore it was well enough 
by the cuſtom. 7zlt Chict Juſtice anſwered, that this is 
not a particular local cuſtom, but the common cuſtom of 
merchants, of which the law takes notice; and therefore 
the court cannot take the cuſtom to be ſo. And the whole 
court were of op;nion, that judgment ought to be entered 
for the defendant. But, npon the importunity of Mr, Nor- 
they, leave was given to the plaintiff to diſcontinue upon 
payment of coſts, Ld. Raym, 300, Hawkins v. Cardy, 


7. Of bills It, forged, and ftolen. 


A bill of exchange was accepted by the drawee, by 
underwriting his name; but the perſon to whom it be- 
come payable by indorſement loſt or miſlaid it, and the 
drawee refuling payment, the indorſee exhibited his bill in 
Chancery, ſetting forth the refuſal, and that he offered to 
vive {ecurity to the defendant to indemnify him, and an- 
nexed an affidavit to the bill of the loſing or miſlaying it. 
This being confeſſed by the anſwer, it was objected, that 
it did not appear by the plaintilt's affidavit, that he had 
not aſſigned the hill to another z but decreed the defendant 
to pay the money, the plaintiff giving ſecurity to indem- 
nify the defendant, as the maſter ſhall think reaſenable, 
againſt any perſon that may hereafter demand the fame, 
Fin. JO1. Ferceaſe v. Gray. 

By ſtat. 9 & 1o #l. 3. c. 17. ſeft. 3. it is enafted, 
© That if any injand bill of exchange for 5 /. or upwards, 
for value received, drawn payable at a certain number of 
days, &c. after . the date thereof, be loſt, or miſcarry 
within the time limited for the payment of the ſame, 
the drawer of the ſaid bills ſhall give other bills of the 
ſame tenor, ſecurity being given (if demanded) to indem- 
nify him, in caſe the ſaid bills ſo loſt or miſcarried be 
found again,” | | 

By ſtat. 2 Geo. 2. c. 25. ſet. 1. (made perpetual by 
9 Geo. 2. c. 9.) it is enacted, * That it any perſon 
ſhall falſly make, forge, or counterfeit, or cauſe or pro- 
cure to be falſly made, &c. or willingly a& or aſliſt in 
the falſe making, &c. any bill of exchange, with inten- 
tion to defraud any perſon whatſoever, or ſhall utter or 
publiſh as true any falſe, &c. bill of exchange, with in- 
tention to defraud any perſon, knowitlg the ſame to be 
falſe, &c. ſuch perſon ſhall be guilty of felony, without 
benefit of clergy.” 

Seft. 3. © If any perſon ſhall ſteal or take by robbery 
any bills of exchange, being the property of any other 
perſon or perſons, or of any corporation, notwithſtand- 
ing they are deemed in law choſes in action, It ſhall be 
deemed and conſtrued to be felony of the ſame degree, 
and with or without the benefit of clergy, in the ſame 
manner as it would have been, if the offender had ſtolen 
or taken by robbery any other goods of like value with 
the money due on ſuch bills, or ſecured thereby, and re- 
mainiog unſatisfied ; and ſuch offender ſhall ſuffer ſuch - 

| puniſhment 
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puniſhment as he or ſhe ſhould or might have done, if 
he or ſbe had ſtolen other goods of the like yalue with 


| the monies | due on ſuch bills, or ſecured thereby, and 


remaining unſatisfied. | 


8. Of the evidence neceſſary to ſupport the ation on a 
bill of exchange, and the damages recovered for non-payment 
thereof. 


A. gives B. a bill of exchange on C. in payment of a 
former debt ; this will not be allowed as evidence on non 
aſſumpſit unleſs paid, though B. kept it in his hands long 
after it was payable; for a bill ſhall never go in payment 
of a precedent debt, unleſs it be part of the contract 
that it ſhould be ſo. Salk. 124. þl. 1. coram Holt, Ch. 
J. at Guildhall, 3 W. and M. Clark v. Mundel, © 

An indorſor of a bill of exchange, who has paid it, 
muſt prove the payment in an aCtion againſt the acceptor, 
Ld. Raym. 742, 743. Mendez v. Careroon. 

Indorſee need not prove the drawer's hand, becauſe, 
though it be a forged bill,. the indorſor is bound to pay it. 
1 Salk, 127. þl. 9. Paſch. 11 W+3. coram Holt at Guild- 
hall, Lambert v. Park. 


Plaintiff, to ſhew a proteſt, produced an inſtrument 


atteſted by a notary publick ; and though it was inſiſted 


upon that he ſhould prove this inſtrument, or at leaſt 


give ſome account how he came by it, Holt ruled it not 
to be neceſſary; for that, he ſaid, would deſtroy com- 
merce and publick tranſa&tions of this nature. 12 Med, 
345. Mich. 11 IV. 3. at nif: prius, coram Holt. Anon”. 

If a man has a bill of exchange, he may authorize 
another to indorſe his name upon it by parol ; -and when 
that is done, it is the ſame as if he had done it himſelf. 
Per Holt Ch. J, 12 Msd. 564. Mich. 13 W. 3. at niſe 
prius. Anon. Ce | ft 
__ Adtion on a bill of exchange, being by an executor, 
and upon a debt laid to be due to teſtator, he held it ne- 
ceſſary to prove the acceptance was 1n the teſtator's time. 


. Per Holt Ch. J. 12 Med. 447. at niſi prius, coram Holt, 


Paſch. 13 W. 3. Anon,” 


Plaintiff had a bill of exchange drawn on the defendant, | 


which he indorſed and delivered to F. S. who went to the 
defendant to get it accepted. 7F. S. left it with him, and 
It was afterwards loſt; thereupon the plaintiff brought 
trover. The court were all of opinion, that the bare 
indorſement, without any other words purporting an aſ- 


-ſigament, does not make an alteration of the property ; 
_ for it may ſtill be filled up either with a receipt or aſſign- 


ment, and conſequently 7. S. is a good witneſs. Salk. 
130, pl. 15, 2 Ann. B, R. Lucas v. Haines. | 

As to notice given by the indorſee to the acceptor be- 
fore he commences his aCtion, that he muſt provide the 
money, it was offered in evidence, that he gave him no- 
tice by ſending him a letter to do ſo. But the Chief 
Juſtice ſaid, that he did not think the bzre ſending a letter 
to the poſt-houſe would be ſufficient evidence of notice, 
without ſome further proofs of the acceptor's receiving it; 
and beſides he faid, that generaily a perſonal demand is 
expected. Barnard. Rep. in B. R, 199, 200. Train. 
2 Geo. 2. Dalev. Lubeck. en, 

To prove an indorſewent over a bill of exchange, it 
was offered that the defendant had himſelf confeſſed, that 
he was come to town to haſten on the trial of an ation 
that was brought againſt him, upon an indorſement that 
he had made on a bill of exchange. And the counſel 
{aid, that the very cauſe was brought down by proviſo ; 
{o that jt is ſtrong 'evidence that it is for the ſame matter : 
and the Chief Juſtice at the fittings at Guildhall al- 
lowed this to be good evidence of the indorſement. 
Barnard. Rep. in B. R. 199. Trin. 2 Geo, 2, Dale v. 
Lubeck p 

Intereſt on a bull of excHfange commences from the 
time of the demand made; and therefore, if there was 
no demand made till action, the defendant may plead 
render and refuſal, and wncore prijt, and ſo diſcharge 
bimſelf of intereſt; but if it be the defendant's fault that 
the demand could not be made, as if he were out of the 
kingdom, there want of demand ought not to prejudice 


| 
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the plaintiff. Per. cur. 6 Mod. 1338, Paſch, 
B. R. Anon). OT ne ep 5 Aur, 
Drawee accepts the bill, and ſome time after is pro- 


teſted for non-payment, and thereupon the bill js 
to the drawer, who brovght an aCtion as indor 
held well, and intereſt was ruled to be paid 7-4 z, ti 
of the proteſl. 1to Mod. 36. Trin. 10 Aung, þ 2 
Louviere and Lanbray, Yen 
Since the ſtatute 3 & 4 Anne, cap. 9. it hath been ad 
judged, That an indorſee of an inland bill of exchange aint 
maintain an aCtion againſt the acceptor, on a parol = 
ceptance, as to the principal ſum, though not as t jr. 
tereſt and coſts; for the a&t being made to pive a farther 
remedy for intereſt, damages, and coſts againſt the drawer 
cannot be ſuppoſed to take any advantape from the Payee 
which he had before; and therefore the true conſtru&ign 
of the aCt is, that to charge the drawer with intereſt 21g 
coſts, the drawee muſt refuſe to accept it in writing ; 
nevertheleſs, if he accepts the bill by parol, he is liable : 
the principal ſum in the bill, as he would have been befgre 
the att. 3 New Abr. Law, 611. cites Mich, 8, Gy, » 
B. R. Lumley v. Palmer. . | | 


For more matter under the ſeveral diviſions of this title, 
ſee Law of bills of erchange, &c. 5$ce title Ngtes, 


25ill of laying, Is a memorandum ſigned by maſter; 
of ſhips, acknowledging the receipt of the merchants 
goods, &c. Facob. | | 

21Gill of ſale, Is a folemn contra&t under ſeal, whereby 


Indorſeq 
lee, and 


a man paſſes the right or intereſt that he has in goods and 


chattels; for if a man promiſes or gives any chattels 
without valuable conſideration, or without delivering poſ- 
ſeffion, this alters no property, becauſe it is nudum patun 
unde non oritur a&flio; but if a man ſells goods by deed 
under ſeal duly executed, this alters the property between 
the parties, tho' there be no conſideration, or no delivery 
of poſſeſſion, becauſe a man is eſtopped to deny his own 
deed, or afhrm any thing contrary to the manifeſt ſolem- 
nity of contrafting. Yelv. 196, Cro. Fac. 270, 1 
Brown 111. 6 Co, 18. | 

But what is chiefly to be conſidered under this head, is 
the ſtatute of 13 Eliz. cap. 5. by which it is enacted, 
« That all fraudulent conveyances of lands, &c. goods 
and chattels, to aveid the debt or duty of another, ſhall 
(as againſt the party only, whoſe debt or duty is ſo e- 
deavoured to be avoided) be utterly void, except grants 
made bona fide, and on a good (which is conſtrued a va- 
luable) confideration,” And by the latter clauſe of that 
ſtatute it is provided, That all parties to ſuch fraudulent 
conveyance, who being privy thereunto, ſhall wittingly 
juſtify the ſame to be done bona fide and on good conli- 
deration, or ſhall alien or aſſign any lands, leaſe, or goods 
ſo to them conveyed as aforeſaid, ſhall forfeit one year's 
value of the lands, leaſe, rent, common, or other profit 
out of the ſame, and the whole value of the goods; and 
being thereof convicted ſhall ſuffer half a year's iniptt- 


ſonment without bail ; the forfeiture to be divided betweel 


the Queen and the party grieved. 

For the explanation of this ſtatute, it is thought proper 
to inſert the following caſes. 

A. being indebted to B. in 4001. and to C. in 20/,. 
C. brings debt againſt him, and hanging the writ, 4 
being poſſeſſed of goods and chattels to the value of 300? 
makes a ſecret conveyance of them all, without exception 
to B. in fatisfaftion of his debt; but notwithſtanding 
continues in poſſeſſion of them, and ſells ſome of them, 
and others of them, being ſheep, he ſets his mark 02; 
and reſolved that it was a fraudulent gift and ſale with 
the aforeſaid ſtatute, and ſhall not prevent C. of his exe- 
cution for his juſt debt ; for though ſuch fale hath one of 
the qualifications required by the ſtatute, being made to 
a creditor for his juſt debt, and conſequently 0n 2 
luable conſideration, yet it wants the other ; for 
owner's continuing in poſſeſſion is a fixed and undoubte 
charaQter of a fraudulent conveyance, becauſe the pole” 
fion is the only indicium of the property of a chattc, _ 
therefore this {ale is not made bona fide. 3 Co. 89. 1 
638, 2 Bulſt, 226, 


Upon 
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tfpon the ſame reaſons the following caſe turns : Z: is 
indebted to five ſeveral perſons in the ſums of 20/. each 
and having goods to the value of 20/. makes a gift of 
them to. one of the five, in ſatisfaCtion of his debt, but 
jzoon this ſecret truſt between them; that the grantee, 
% compaſſion to his circumſtances, ſhould deal favourably 
vith him, in permitting him, or ſome other for him, to 
aſe and poſſeſs the ſaid goods, paying this creditor as he 
was able, and could afford it, the faid debt of 20l. and 
reſulved to be a fraudulent conveyance and deed of fale. 

(1, 81, Mo. 639. h 

& in that caſe, if 4. makes a bill of ſale of all his 
,oods, in conſideration of blood and natural affeftion, to 
his ſon, or one of his relations, it is a void conveyance in 
reſpeCt of creditors ; for the conſiderations of blood, exc. 
which are made the motives of this gift, are eſteemed in 
their nature inferior to valuable conſiderations, which are 
necefſarily required in ſuch ales, by 13 Eliz. cap. 5. and 
this is a conftruion ſuitable to the ſtrifteſt rules of equi- 
ty; for if conſideration of blood and natural affeCtion 
were allowed to be of equal dignity with, or to come 
inder the notion of, valuable conſiderations required by 
this ſtatute, then it would be in the power of any debtor, 
by ſuch conveyarices of his perſonal eſtate to his kindred, 
to defeat creditors of their juſt debts ; moreover, there is 
a ſtrong preſumption that ſuch ſales to relations are 
conſtantly attended with a ſecret truſt and perſonal 
confidence of reconveying part of the goods to the 
vendor for his ſubſiſtence ; ſo. that they are intirely incon- 
ſiſtent with the ſcheme laid down by the ſtatute; and 
therefore void and illegal, 2 Kol. 4br. 779. 3 Co. 81, 
Palm. 214. | 

A. poſſeſſed of divers goods to the value of 250). by 
covin to defraud his creditors, made a gift thereof to 
his daughter, on condition to be void on payment of 20s. 


Adjudged that it was apparently a fraudulent conveyance, 


and void. Cro. Eliz. 810. 


As the owner's continuing in poſſeſſion of his goods | 


after his bill of ſale of them is an undoubted badge of a 


fraudulent conveyance, becauſe the poſſeſſion 1s the only 


indicium of the property of a chattel, which is a thing un- 


fixed and tranſitory; ſo there are other marks and cha- 


raters of fraud ; as a general conveyance of them all 
without any exception ; for it is hardly to be preſumed, 
that a man will ſtrip himſelf intirely of all his perſonal 
property, not excepting his.bedding and wearing apparel, 
unleſs there was ſome ſecret correſpondence and good 
underſtanding ſettled between him and the vendee, for a 
private occupancy of all or ſome part of the geods for 
his ſupport ; alſo a ſecret manner of tranſafting ſuch bi!) 
of fale, and unuſual clauſes in it ; as that it is made ho- 
neſtly, truly, and bona fide, are marks of fraud and col- 
Juſion ; for ſuch an artful and forced dreſs and appearance 
give a ſuſpicion and jealouſy of ſome defect varniſhed over 
with it. 3 Co. 81. Mo. 633. | 

If goods continue in the poſſeſſion of the vendor after 
a bill of ſale of them, though there is a clauſe in the bill 
that they ſhall account annually with the vendee for 
them, yet it is a fraud ; fince if ſuch. colouring were 
admitted, it would be the eaſieſt thing in the world 
to avoid the proviſions and caution of the aforeſaid 
att, Mo. 638, | ELD 

A. by bill of ſale made over his goods to a truſtee, 
for B. who lived with him as his wife and was ſo re 
puted, and he alſo purchaſed a leaſe of the houſe wherein 
he dwelt, in the name of a truſtee, and declared the 
truſt thereof to himſelf for life, then in truſt for B. 
during the reſidue of the term; and this bill of fale 
was held fraudulent as to creditors; but as to the de- 

claration of the truſt of the term, the court held it good, 
| and nor liable to 4.'s debts, the term being never in him, 
and being ſo ſettled at the time it was purchaſed, 
and /, might have given the money to B. who might 
| have purchaſed it for herſelf, and in her own name. 
2 Vern. 4go. 

If 4. makes a bill of ſale to B. a creditor, and after- 
wards to C. another creditor, and delivers poſſeſſion at the 


m of the ſale to neither ; afterwards C. gets poſſeſſion of 
OL, I, | 


dd 


® tb 


| them, and D. takes them out of his poſſeſſion, & ci: 


not maintain treſpaſs, becauſe the firſt bill of ſale is frau: 
dulent againſt creditors, and fo is the ſecond, yet they 


both bind 4; and B.'s is the eldet title, and the naked. 


poſſeſſion of C. ought not to prevail apainſt the title of 
B. that is prior, whete both are equally creditors, and 
poſſeſſion ar the time of the bill of ſale is delivered over 
to neither, Abr. Eq. 148. 

Fraud may be given in evidence to defeat « fraiidulent 
and covinous conveyance; and the party that offers it 


need not plead it ; for the as to prevent fraud are to be 


conſtrued literally in ſuppteſſion of the miſctief ; be- 
ſides, it were a hardſhip to force the party to plead a 
thing that is managed with ſo much ſubtily, that he 
cannot attain a competent knowledge of it to plead 


it in due time. 5 C9. 60. 


A man takes a wife, and afterwards marties another; 
his firſt wite living, and by deed gave part of his goods to 
his pretended ſecond wife ; it ſeems this is a fraudulent 
gift within 13 Eliz. and by the Common law too, in re- 
ſpect;of creditors, becauſe made without any valtiable con- 
{1deration ; for the ſecond pretended marriage is ſo far 
trom coming undet the notion of a conſideration, that it 
is a crime puniſhable by law. 2 Leon. 223. | | 

Where there is an abſolute conveyance or pift of a 
leaſe for years, and the perſon who makes it continues in 


poſſeſſion after ſnch ſale, the gift is fraudulent, betauſe 


attended with that diſtinguiſhing chara&ter of a fraud ; 
but if the conveyance or ſale be - conditional, as that 
upon payment of ſo much money the leaſe ſhall go to 


the vendee, there continuance in poſſeſſion after the gift 


does not make it fraudulent; becauſe the vendee is not 
to have the leaſe in poſſeſſion till he performs the con- 
dition. 2 Bulfſt. 226, 5 | 

A, has a leaſe of certain lands for ſixty years abſo- 
lutely, and by indenture reciting this forged leaſe, bar- 
gains and fells it for a valuable conſideration, together 


with all his intereſt in the land to B. in this caſe ÞB. is 


not a purchaſer within 27 Eliz. cap. 4. for though there 
were general words in the ſale to paſs the true intereſt; 
yet it is plain, that it was never contracted for, or ori- 


ginally included in the bargain ; fo that the bargain be- 


ing made of an imaginary intereſt, the bargainee can never 
come under the character of a real purchaſer, to defeat 
the purchaſer of the true leaſe of ſixty years which 4; 
was really poſſeſſed of. C9. Lit, 3. | | 

L ill of Sto2e, Is a kind of licence granted at the 
cuſtom-houſe to merchants; to carry ſuch ſtores and provi- 
fions as are neceſſary for their voyage, cuſtom free, 

35ill of Sufferance, Is a licence pranted at the cuſ- 
tom-houſe to a merchant, to ſuffer him to trade from 
one Engliſh port to another, without paying cuſtom. 
Stat. 14 Car. 2. C. II. 

Billets of Gold, Are wedges or ingots of gold : 
the word is derived from the French b:llot, maſſa auri. 
Stat. 27 Ed. 3. ſtat. 2, cap. 14. | | 

WBillet-wood, Is ſmall wood for fuel, which muſt be 
three feet and four inches long, and ſeven inches and a 
half in compaſs, &c. Juſtices of peace ſhall inquire by 
the oaths of ſix men of the aſliſe of b:i/ler, and being under 


ſize, it is to be forfeited to the poor. Stat. 43 Eliz. 


9 Ann. c.15, See Fuel, 


Billinglgate market to be kept every day, and toll 


is appointed by ſtatute: all perſons buying fiſh in this 


market may fell the fame in any other market by re- 


tail ; but none but fiſhmongers ſhall ſell in ſhops. If any 
perſon ſhall buy any quantity of fiſh at Zuling/gate for 


others, or any fiſhmonger ſhall ingroſs the market, they 


incur a penalty of 20/. And fiſh imported by foreigners 
ſhall be forfeited, and the veſſels, &c; 10 & 11 Hl. 3. 
c. 24. See Fllh and Filhermen. -— 
1Billot, Billo, Billonis, Bullion of gold or filver in the 
maſs before it is coined. —Volumus quod utrumgue argen- 
tum billonis, & tranſmarinum ematur ad libram Scaccarn, 
retentis ad opus neftrum pro cuſtubus & expenſis, & firma 
noſtra, ſexdecim denariis de argento de gandavo, Mem. 
in Scaccar. term, Mich. 9 Ed. 1. by Sir John Maynard. 
Cowell, edit. 1727, Fo 
51 Willus, 


. 
Tn” Ne Tr, WIR» 


2 0 

Billus, A tick or ſtaff, which in former times was | 
the' only weapon for ſervants. Leg. H. 1. cap. 70, Si 
liber ſeruum occidat, reddat parentibus 42 muflas, et unum 
billum mutilatum demins ſervi pro manbota; and cap. 78. 
Si quis in ſervum tranſeat, in ſfiguum hujus tranſitionis 
| billum vel frublum, vel deinceþs ad hunc modum ſervitutis 
arma ſuſcipiat, & in manum domini mittat. Cowell, 
edit. 1727. | : 

15ind of eels. See Dtick of eels. 

Winithenenden, This is enumerated among the pri- 
vileges granted to the monaſtery of Gla/tonbury—— Soc 
& fac, hordes; boveneſden, & binithenenden, on ſtrond 
and on /trem?. Cartular. Abbat, Glaſton, MS. f. 87. a. 
Cowell, edit. 1787. 

Binnarium, Sinna, Benna, A ſtew, or water pen- 
ned up for teeding and preſerving fiſh.——Expenſe in 
Fiſce ad inſkaurandum binnarium empto xil s. vid. Conſue- 
tad. dom.'de Farendon, MS. f. 29,—— Proviſum eft quod 
nullus magnus vel parvus currat in parco alieno, aut pijſce- 
tur in alteriys binnario.——See ſtat, 3 Ed, 1. Cowell, 
edit. 1727» ET, ; 

J)5tnnp-pepper. Stat. 1 Jac. cap. 19. 

\5Stnovium, Binchefter. Cowell, edit. 1727. | 

Biothanetits, One who deſerves to come to an un- 
timely end: ordericus vitalis, writing of the death of 


Will. Rufus, who was ſhot by Walter Tyrrel, tells us, | 


| that the biſhops conſidering his wicked lite and bad end, 

thought him eccle/raſtica veluti biothanetum ab/9lutione in- 

dignum. Lib. 10. p. 782. Cowell, edit. 1727. 
15ipertijozum. See Jocum parcire, 

WBirlaw, See 1Byrlaw. 

Wtrrewus, The cap or coif of a judge or ſcrjeant at 
law. The honourable uſe of- it is thus deſcribed by Fer- 
ze/cue, De Laud. Leg. Angl. cap. 5o. In fignum quod om- 
nes ju/ticiarii ibi taliter extant graduati, quilibet eorum fem- 
per utitur, dum in curia regis ſedet, birreto albo de ſerico, 
quod primum & praecipuum erat de infignibus habitus quo 
 ſervientes ad lepem in eorum creatione decorantur. Nec bir- 

retum bud juſticiarius, ficut nec ſerviens ad legem, unquam 
deponet, quo caput ſuum in tots diſcooperiet etiam in prejſentia 
regis, &c. Spelman, Cowell, edit, 1727. E | 

Births, burials, and marriages, &. By ſtatute, 
a duty was granted on births and burials of perſons, from 
gol. a duke, &c. down to 1os, and 2s, And the like 
on marriages; allo bachehrs above 25 years of age were 
to pay 1s. yearly, Stat. 6 & 7 Will, 3, c. 6. By lat. 
io Ann. c. 26. ſet, 109. there is a penalty on erecting 
offices of inſurance of births and chriſtenings. For other 
matters, ſee title Regiſter.  _ 

YBiſacitta, An iron weapon cutting on both ſides : 
Fecit eidem unam plegam mortalem de quadam biſacuta, 
Fleta, lib. 1, cap. 33. 

LBilaunt, (Bi/antin, beſant, bizantine, bifantius) A 
piece of money coed by the Weſtern Emperors at Biſan- 
tium or Conjlantingple, of two ſorts, gold and filver, 
bizantivs aureus © albus ; both which were current in 
England, Chaucer repreſents the gold beſantine or beſaunt, 
to have been equivalent to a ducat. The filver .be/antine 
was computed generally at two ſhillings, Gewell, edit. 
1727, 

JBSiſcot. 9 Edw. 3. At a ſeflion of ſewers held at 

 Wigenhale in Nerf%k, it was decreed, That if any one in 
thoſe parts of Marchland ſhould nct repair his proportion 
of the banks, ditches, and cauſeys, by a day affigned, 
124, for every perch unrepaired (which is called a bilaw } 
ſhould be levied upon him. And if he ſhould not by a 
ſecond day given him accompliſh the ſame, then he 
ſhould pay for every perch 2s, which is called bi-/cot, 
Hiſt. of imbanking and draining, fol. 254. a. 

_ Biſhop, Is derived from the Saxon bi/cop, and that 
from the Greek erioxorc;, an overſeer or ſuperintendant ; 
ſo called from that watchfulneſs, care, charge, and faith- 
fuineſs, which by his place and dignity he hath and oweth 
to the church, Gcddol. 22. - | 

| Biſhops, &c. necd not attend the ſheriff's turn, unleſs 
eſpecially required, 52 H. 3. cap. 10, 

None fhail eat or lodge at their houſes without their 
eave, St, Weſim 1. 3 Ed. 1, cap. bs 


1/ef. 3. 
ſeft. 4, &c. | 


the biſhop of Bath and Wells, 34 & 35 H, cap. 15, 


+ 3 


B LA 
Fhe. order of preſenting and eleQting bilhops, St, 


1. 3 Ed. I. cap. 5, 9 £d. 2. c. 14. 


13 Rich. 2. ft. 2. eaþs 2, 


«ON | 
The King ſhall have the eſcheats 06f their tenancs 117.4. 
for felony s Bra a vacation, 17 Ed. 2. c, Pm T_ 
Their temporalties not to be ſeized without juſt canſs 
r Ed. 3. ft. 2. cap. 2. 14 Ed. 3. ft. 4. co 3, 25 Ed. 
3- ft. 3+ cap. 6. : 
Biſhops ſhall not ſequeſter the fruits of benefices 
to aliens, 3 Rich. 2. c. 3. /eft. 2. 

For the nomination and conſecration of ſuffiagans, 26 
H.'8v; £14; ' 
The King impowered to make biſhops by 1:tters patent 
31 Hen. 8. c. 9, | ; 
Biſhops diſcharged from levying of tenths, 32 Mey, 8. 
cap. 22. | - 
'The chapter of Litchfield ſhall be the chapter of the 
biſhop of Litchfield and Coventry, 33 H. 8. cap. 30. 
The dioceles of Chefter and Han added to the province 
of York, 33 H, 8. cap. 31. 

The dean and chapter of Wells ſhall be the chap: ++ of 


given 


'The five new-erected biſhops to pay their tenths, Ge, 
34 0:35 H.8.c..17. | 
All biſhops to be appointed by the King, 1 Eg. 6, 
cap. 2. | | 
A method of making biſhops to be deviſed by twelve 
perſons, 3 & 4 Fd. 6. c. 12. | 
The biſhoprick of Durham re-eſtabliſhed, 1 Mar, 
ft. 3. cap. 3. | ff 
The Queen empowered to take lands of vacant biſhop. 
ricks in exchange for impropriations, &c. 1 El. c. 19, 
Alienations by biſhops made void, 1 El. cap. 19, 
ett. 5. | | 
4 The manner of elefting and conſecrating biſhops con- 
firmed, 8 El. cap. 1. | Ons 
Secret appeals, &c. of deprived biſhops, 39 El. cap. 8, 
Eſtabliſhment of the biſhoprick of Norwich againſt a 
concealed title, 39 Fl. c. 22. ; ED | 
Biſhops diſabled from conveying their lands to the 
crown, 1::Fac.1: cafe Jo he | one 
For other matters, ſee Dr. Burn's Eccleſiaſtical Law, 
title Biſhops, _ | 
1Siſla, (Fr. biche ) Cerva major, a hind. —— Decimam 
vinationis neſtre, ſcil. de cervis, biflis, damis, fporcis & laiis, 
Mon. Angl. vol. 1. fol. 648. a. Cowell, edit. 1727. 
15tfſertile, { Bifextilis ) Called leap-year, becauſe the 
lixth day before the kalends of March is twice reckoned, 
viz on the 24th and 25th of February ; ſo that the bife 
/extile-year hath one day more than other years, and hap- 
pens every fourth year. This intercaJation of a day was 
tirſt invented by Fulius Cz/ar, to make the year agree 
with the courſe of the ſun. And to prevent all ambi- 
guity that might grow thereupon, it is ordained by the 
ſtatute de anno biſſextili, 21 FX. 3. That the day increal- 
ing in the leap-year, and the day next before, ſhall be 
accounted but one day. Britton. fol. 209, and Dyar 
17 Eliz, 345. Cowell, edit. 1727. 
Biſus, (Bifus, mica biſa, panis, Gall. pain-bis, Angl. 
| Brown bread,) A brown loaf. — Abbas & conventus Ofcn, 
concedunt Petro de Sibbeford gualibet ſeptimana ſeptem par 
vas athas micas (4. e. ſeven ſmall white loaves) and /ep- 
tem biſas micas (4. e. ſeven brown loaves) & guingue ga* | 
lones & dimid. melioris cerviſie—anno 1341.—Cron. On, 
Bib. Cotton, Vitell. E. 15. f. 247. Cowell, edit. 1727. 
Vlack ag. Stat. 9 Ges. 1. c. 22. Whereas ſeveral 
ill-deſigning and diſorderly perſons have of late aſſociated 
themſelves under the name of Blacks, and entered into 
confederacies to ſupport and aſſiſt one another in ſtealing 
and deſtroying of decr, robbing of warrens and fiſh-ponds, 
cutting down plantations of trees, and other illegal prac- 
tices, and have, in great numbers, armed with {words, 
| fire-arms, and other. offenſive weapons, ſeveral of them 
with their faces blacked, or in diſguiſed habits, unlawfully 
hunted in foreſts that belonged to his Majeſty, and in 
the parks of divers of his Majeſty's ſubje&ts, and deſtroyed, 


killed, and carried away the deer, robbed. warrens, mo 
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fh-ponds, and cut down 'plantations of trees, and 
have likewiſe ſolicited ſeveral of his Majeſty's ſubje&ts, 
with promiſes of money, or other rewards, to join with 
them, and have ſent letters, in fiftitious names, to ſeveral 
erſons, demanding veniſon and money, and threatening 
yas great violence, if ſuch their unlawful demands ſhould 
he refuſed, or if they ſhould be interrupted in, or proſe- 
cated for ſuch their wicked pratices, and have a&tually 
done great damage to ſeveral perſons; who have either 
refuſed to comply with ſuch demands, or have endeavoured 
* tobriog them to juſtice, to the great terror of his Majeſ- 
ty's peaceable ſubje&ts : therefore, if any perſon or per- 
ſons, being armed with ſwords, fire-arms, or other offen- 
ſive weapons, and having his or their faces blacked, or 
being otherwiſe diſguiſed, ſhall appear in any foreſt, chaſe 
or park, paddock or grounds incloſed within any wall, 
ale, or other fence, wherein any deer have been or ſhall 
he uſually kept, or in any warren or place {where hares 
or conies have been or ſhall be uſually kept, or in any 
high road, open heath, common, or down ; or ſhall un- 
lawfully and wilfully hunt, wound, Kill, deſtroy, or ſteal 
any red or fallow deer, or unlawfully rob any warren or 
place where conies or hares are uſually kept ; or ſhall 
unlawfully ſteal or take away any fiſh out of any river or 
pond; or if any perſon or perſons ſhall unlawfully and 
willfully, hunt, wound, Kill, deſtroy, or ſteal any red or 
fallow deer, fed or kept in any places, in any of his Ma- 
jeſty's foreſts or chaſes, which are or ſhall be incloſed 
with pales, rails, or other fences, or in any park, pad- 
- dock, or ground incloſed, where dcer have been or ſhall 
be uſually kept ; or ſhall unlawfully and malicioufly break 
down the head or mound of any fiſh-pond, whereby the 
fiſh ſhall be loſt or deſtroyed ; or ſhall unlawfully and 
malicionſly kill, maim, or wound any cattle, or cut down 
or otherwiſe deſtroy any trees planted in any avenues, or 
growing 10 any garden, orchard, or plantation, for orna- 
ment, ſhelter, or profit ; or ſhall ſet fire to any houle, 
barn, or out-houſe, or to any hovel, cock-mow, or ſtack 
of corn, ſtraw, hay, or wood ; or ſhall wilfully and 
maliciouſly ſhoot at any perſon in any dwelling-houſe, or 
other place ; or ſhall knowingly ſend any letter without 
any name ſubſcribed thereto, or ſigned with a fiftitious 
' name, demanding money, veniſon, or other valuable 
thing ; or ſhall forcibly reſcue any perſon, being lawfully 
in cuſtody of any officer or other perſon, for any of the 
offences before-mentioned ; or if any perſon or perſons 
ſhall, by gift, or promiſe of money, or other reward, 
procure any of kis Majeſty's ſubjefts to join him or them 
in any ſuch unlawful a&t; every perſon ſo offending, being 
thereof lawfully convitted, ſhall be adjudged guilty of te- 
lony, without benefit of clergy. | 
Se, 4. And for the more eaſy and ſpeedy. bringing the 
offenders againſt this aCt to juſtice, if any perſon or per- 
ſons ſhall be charged with being guilty of any of the of- 
fences aforeſaid, before any two or more of his Majeſty's 
Juſtices of the peace of the county where ſuch offence or 
offences ſhall be committed, by information of one or 
more credible perſon or perſons upon oath by him or them 
to be ſubſcribed, ſuch juſtices before whom ſuch infor- 
mations ſhall be made as aforeſaid, ſhall forthwith certify 
under their hands and ſeals, and return ſuch information 
to one of the principal ſecretaries of ſtate of his Majefty, 
his heirs or ſucceſſors, who is hereby required to lay the 
ame, as ſoon as conveniently may be, before his Majeſty, 
| his heirs or ſucceſſors, in his or their privy council ; 
Whereupon it ſhall and may be lawful for his Majeſty, his 
rs or ſucceſſors, te make his or their order in his or 
their ſaid privy council, thereby requiring and command- 
ing ſuch offender or offenders to ſurrender him or them- 
| {:lves, Within the ſpace of forty days, to any of his Ma- 
leſty's juſtices of the court of King's-Bench, or toſ any 
one of his Majeſty's juſtices of the peace, to the end 
that he or they may be forth coming to anſwer the of- 
<nce or offences wherewith he or they ſhall ſo ſtand 
charged, according to due courſe of law ; which order 
all be printed and publiſhed in the next London Gazette, 
and ſhall be forthwith tranſmitted to the ſheriff of the 
county Where the offence ſhall be committed, and ſhall, 
Vithin fix days after the receipt thereof, be proclaimed by 


% 
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him or his officers, between the hours of ten in the morn: 
Ing- and two in the afterno6n, in the market places, upon 
the reſpeCive market days, of two! market towns in hs 
lame county, near the place where ſuch offenc- (hol) 
have been committed ; and a true copy of ſuch order {1} 
be affixed upon the ſame public place in fuch moet 
towns : and in caſe ſuch offender or offenders ſhall not 
{urrender him or themſelves purſuant to ſuch order of kis 
Majeſty, his heirs or ſucceſſors, to be made in conncil 
as aforeſaid, he or they ſo negleQing or refuſing to ſur- 
render him or themſelves as aforeſaid, ſhall, from the day 
appointed for his or their ſurrehider as aforeſaid, be ad- 
Judged, deemed, and taken to be convifted and attainted 
of telony, and ſhall ſuffer pains of dearh, as in caſe of a 
perſon, convidted and attainted by verdi&+ ind judgment 
of telony, without benefit of clergy ; and that it ſhall be 
lawful to and for the court of King's Bench, or the 


Juſtices of oyer and terminer, or general goal-delivery for 


the county where the offence is ſworn in ſuch informa- 
tion to have been committed, upon producing to them ſuch 
order in council, under the ſeal of the ſaid council, to 
award execution againſt ſuch offender and offenders, in 
ſuch manner as if he or they had been convidted and 
attainted in the ſaid court of King's Bench, or before 
ſuch juſtices of oyer and ferminer, or general goal-delivery 
reſpeCtively. EOS 

Seft. 5. And all and every perſon and perſons who 
ſhall, after the time appointed as aforeſaid for the ſurren- 
der of any perſons or perſon {o_charged upon oath with 
any the offences aforeſaid be expired, conceal, aid, abet, 
or ſuccour ſuch perſon or perſons, knowing him or them 


to have been ſo charged as aforeſaid, and to have been 


required to ſurrender him or themſelves by ſuch order or 
orders as aforeſaid, being lawfully convifted thereof, ſhall 
be guilty of felony, and ſhall ſuffer death as in cafes ot 
tclony, without benefit of clergy. | | 
Se. 6. Provided that nothing herein contained ſhall 
be conſtrued to prevent or hinder any judge, juſtice of the 
peace, magiſtrate, officer, or miniſter of juſtice whatſoever 
from taking, apprehending and ſecuring ſuch offender or 
offenders againſt whom ſach information ſhall be given, 
and for requiring ſuch ſurrender, ſuch order in council 
(hall be made as aforeſaid by the ordinary courſe of 
law ; and in caſe ſuch offender or offenders, againſt whom 
{uch information, and for . requiring whoſe ſurrender 
{uch order in council ſhall be made as aforeſaid, ſhall be 
taken and ſecured, in order to be brought to juſtice before 
the time ſhall be expired, within which time he or they 
ſhall be required to ſurrender him or themſelves, by ſuch 
order in council as aforeſaid, that then in ſuch caſe no 
{urther proceedings ſhall be had upon ſuch order made in 
council againſt him or them ſo taken and ſecured as afore- 
ſaid, but he or they ſhall be brought to trial by the 
courſe of law. | 

Se. 7. And the inhabitants of every hundred within 
that part of Great Britain called England, ſhall make 
full ſatisfa&tion and amends to all and every the petſon 
and perſons, their executors and adminiſtrators, for the 
damages they ſhall have ſuſtained or ſuffered by the Kkill- 
ing or maiming of any cattle, cutting down or defttoy- 
ing any trees, or ſetting fire to any houſe, barn, or out- 
houſe, hovel, cock-mow, or ſtack of corn, ſtraw, hay, 
or wood, which ſhall be committed or done by any ot- 
fender or offenders againſt this af; and that every per- 
ſon and perſons, who ſhall ſuſtain damages by any of the | 
offences laſt mentioned, ſhall be, and are hereby enabled 
to ſue for and recover ſuch his or their damages, the ſum 
to be recovered not exceeding the ſum of two hundred 
pounds, againſt the inhabitants of the ſaid hundred, 
who by this act ſhall be made liable to anſwer all or any 
part thereof; and that if ſuch perſon or perſons ſhall re- 
cover ſuch a&tion, and ſue execution againſt any of ſuch 
inhabitants, all other the inhabitants of the hundred, who 
by this a& ſhall be made liable to all or any part of the 
ſaid damage, ſhall be rateably and proportionably taxed, 
for and towards an equal contribution for the reliet of 
ſuch inhabitant againſt whom ſnch execution ſhall be 
had and levied ; which tax ſhall be made, levied, and 


raiſed by 


ſuch ways and means, and in ſuch manner 
and 


B L A 
8nd form, as is preſcribed and mentioned for the levying | 
and raiſing damages recovered agunſt inhabitants of hun- 
dreds in caſes of robberies, in and by an a&t, intituled, 


An aft for the following hue and cry, and in the twenty- 
ſeventh year of the reign of Queen Elizabeth. 


Se. 8. Provided, that no perſon or perſons ſhall be | 


enabled to recover any damages by virtue of this adt, 
unleſs he or they, by themſelves, or by their ſervants, 
within two days after ſuch damage or injury done him 
or them by any ſuch offender or offenders as aforeſaid, 
ſhall give notice of ſuch offence done and commitred 
unto ſome of the inhabitants of ſome town, village, or 
hamlet, near unto the place where any ſuch fa&t ſhall 
be committed, and ſhall, within four days after ſuch no- 
tice, give in his, her, or their examination upon oath 
of his, her, 'or their ſervant or ſervants, that had the 
_ care of his or their houſes, out-houſes, corn, hay, ſtraw, 
or wood, before any juſtice of peace of the county, li- 
berty, or diviſion, where ſuch fa& ſhall be committed, 
inhabiting within the ſaid hundred, where the ſaid fact 
ſhall happen to be committed, or near unto the fame, 
whether he or they do know the perſon or perſons that 
committed ſuch fa&t, or any of them ; and if upon ſuch 
examination it be confeſſed, that He or they do know the 
perſon or perſons that ' committed the ſaid fact, or any 
of them, that he or they ſo confeſſing ſhall be bound 
by recognizance to proſecute ſuch offender or offenders 
by inditment, or otherwiſe, according to the laws 
of this realm. | | : 

- Se. 9. Provided, that where any offence ſhall be 
committed againſt this at, and any one of the ſaid offen- 
ders ſhall be apprehended and lawfully convicted of ſuch 
offence, within the ſpace of ſix months after ſuch offence 
committed, no hundred, or any inhabitants thereof, 


ſhall in any wiſe be ſubject or liable to make any fatisfac- | 


tion to the party injured for the damages he fhall 
have ſuſtained. | 
Sef. 10. Provided alfo, that no perſon who ſhall ſuf- 
tain any damage by reaſon of any offence to be commit- 
| ted by any offender contrary to this aft, ſhall be hereby 
enabled to ſue, or bring any ation againſt any inhabi- 
tants of any hundred, where ſuch offence ſhall be com- 
mitted, except the party or parties ſuſtaining ſuch damage 
ſhall commence his or their ation or ſuit within one year 
text after ſuch offence ſhall be committed. 
SeF. 11. 4nd for the better and more eff. tu 1 diſco- 
very of the offenJers above-mentioned, and bringing them 


to juſtice, it ſhall be lawful to and for any juſtice of the | 


peace to iſſue his warrant to any conſtable, headborough, 
or other peace officer, to enter into any houſe, in order to 
f:arch for veniſon, ſtolen or unlawfully taken, contrary 
to the ſeveral ſtatutes againſt deer-ſtealers, in ſuch manner 
as by the laws of this realm ſuch juſtice of the peace may 
iſſue his warrant to ſearch for ſtolen goods. 

Set. 12, Andaif any perſon or perſons ſhall apprehend, 
or cauſe to be convicted, any of the offenders above- 
mentioned, and ſhall be kilied or wounded, ſo as to 
loſe an eye, or the uſe of any limb, in apprehending or 
ſecuring, or endeavouring to apprehend or ſecure any of 
the offenders above-mentioned, upon proof thereof made 
at the general quarter ſeſſions of the peace for the coun- 
ty, liberty, or divifion, or place where the offence ſhall 
be committed, or the party killed, or receive ſuch wound, 
by the perſon or perſons ſo apprehending, and cauſing 
the ſaid offender to be convicted, or the perſon or per- 
ſons ſo wounded, or the executors or adminiſtrators 
of the party killed, the juſtices of the ſaid ſeſſions ſhall 
give a certificate thereof to ſuch perſon or perſons ſo 
wounded, or to the executors or adminiſtrators of the 
| perſon or perſons ſo killed, by which he or they ſhall be 
intitled to receive of the ſheriff of the ſaid county the 
ſum of fifty pounds, to be allowed the ſaid ſheriff in paſl- 
ing his accounts in the Exchequer; which ſum of fifty 
pounds the faid ſheriff is hereby required to pay within 
thirty days from the day on which the ſaid certificate 
ſhall be produced and ſhewn to him, under the penalty 
of forfeiting the ſum of ten pounds to the ſaid perſon or 
perſons to whom ſuch certificate is given : for which 
fajd ſum of teg pounds, as well as the ſaid ſum of fifty 
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pounds, fuch perſon may and is hereby authorizes , 
bring an action upon the caſe againſt ſuch ſheriff a; "a 
money hadand received to his or their uſe, Oo 
Sef. 13. And whereas the ſhortneſs of ti 
which proſecutions for offences againſt the ſta 
in the third and fourth years of the reign of their lat 
majeſties King William and Queen Mary (intituled Py 
aft for the more effefual diſcovery and puniſhment fa 
fealers ) are limited to be commenced, has been a _ 
en-ovragement to offenders : be it thereforefore enacted 
by the authority aforeſaid, that any proſecution for an 
offence againſt the ftatute ſhall or may be commence] 
within three years from the time of the offence commit. 
ted, but not after, | 

Se. 14. And for the better and more impartial tri 
of any inditment or information which ſhall be found 
commenced, or proſecuted for any. the offences com. 
mitted againſt this aft, every offence, that ſhall be done 
or committed contrary to this act, ſhall and may be enquir- 
ed of, examined, tried, and determined in any County 
within that part of Great Britain called England, in ſuch 
manner and form as if the fa& had been there committed: 
provided, that no fttainder for any of the offences made 
felony by virtue of this att ſhall make or work any cor- 
tuption of blood, loſs of dower, or forfeiture of lands 
or tenements, goods or chattels. 
| Seft. 15, And this at ſhall be openly read at every 
quarter ſeſſions, and at every let or law day. 

See. 16, And this a&t ſhall continue in force from 
Zune 1, 1723, for three years, and from thence to the end 
of the then next ſeſſion of parliament, and no longer. 

Continued for froe years by 12 Geo. 1. Cc. 30. 

Continued to Sept. I, 1736, by 6 Geo. 2, cap. 37, 
ſet. 4. with the following additions. | 
Se. 5, If any perſon ſhall, during the continuance 
of the laſt before-mentioned a& (9 Geo. 1. cap. 22.) 
unlawfully and maliciouſly break down, or cut the bank 
'or banks of any river, or any fea bank, whereby any 
lands ſhall be overflowed or damaged, every perſon fo 
offending ſhall be adjudged guilty of felony, and ſuffer 
death, without benefit of clergy. | 

S2F. 6. If any perſon or perſors ſhall, during the con- 
tinuance of th2 b.fore-mentioned aft (9 Geo. 1. c. 22.) 
 unlawfally and maliciouily cut any hop-binds growing on 
poles in any plantaticn of hops, every perſon or perſons 
ſo offending ſhall be guilty of felony, without benefit 
of clergy. 

Made perfetunl tepeth:r with the two before -mentioned 
clauſes of 6 Geo. 2. Cc. 37. by 31 Geo. 2. C. 42. 

By ſtat. 27 Ges. 2. c. 15. If any perſon or perſons 
ſhall knowingly ſend any letter without any name fub- 
ſcribed thereto, or ſigned with a fiftitious name or 
names, letter or letters, threatening to kill or murder 
any of his majeſty's ſubje&s, or to burn their houſes, 
ont-houſes, barns, and ſtacks of corn or grain, bay or 
ſtraw, though no money, veniſon, or other valuable thing 
ſball be demanded in or by ſuch letter or letters ; Or ſhatl 
forcibly reſcue any perſon being lawfully in cuſtody of 
any officer or other perſon for tbe ſaid offence ; every per- 
ſon ſo offending, being thereof lawfully convifted, ſhall 
be adjudged guilty of felony, and ſhall ſuffer death, as 1 
caſes of felony, without benefit of clergy. 

Elack-book, 1s a book lying in the £xchequer. 

Elack legy. Stat. 25 Geo. 2. c. 10. ſeft. 1. Whereas 
by experience it hath been found, that wad or black 
cawke, commonly called black-lead, is and bath been ne- 
ceſſary for divers uſcfu] purpoſes, and more particularly 
in the caſting bomb-ſhells, round-ſhot, and cannon balls; 
and that ſuch wad, black cawke, or black-lead hain hitherto 
been diſcovered in one mountain or ridge of hills only in 
this realm ; and that great waſte and deſtrution therein 
hath of late years been made by wicked and evil-diſpoſed 
perſons, who, by reaſon of the ſituation of the mine or 
mines, wad-hole or wad- holes of the ſaid wad, black-cawke 
or black-lead, and of the fgreat difficulty to ſecure an® 
preſerve the ſame from being unlawfully broke, or by 
force entered into; and alſo by reaſon of the ſmall puniſh- 
ment by the laws now in being annexed to offences OL 
the like kind, have been encouraged uplawtully to mo 
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1n1 by force to keep poſſeſſion of the ſame; and from" 
tence unlawfully to take and carry away great: quantities 
f the ſaid wad, black cawke or black lead ;— Therefore 
is enacted, T hat every perſon who ſhall unlawfully 
break, or Þy force enter into, any mine or wad-hole of 
wad or black cawke, commonly called black-lead, or into 
aoy pits ſhaft, or vein thereof; or ſhall unlawfully take 
1nd carry away from thence any wad, black cawke, or 
black-lead 3 Or ſballaid, hire, or command any perſon to 
commit any the ſaid offences, ſhall be guilty of felony, 
and the court or judge may order him to be committed to 
'priſon, or to the houſe of correCttion, not exceeding one 
year, to be kept to hard labour, and to be publickly whipt 
þy the common hangman, or by the maſter of ſuch houſe 
of correction, at the times and places, and in ſuch man- 
ner as the court ſhall think proper ; or he may be tranſ- 
orted for a term not exceeding ſeven years; and if 
he ſhall voluntarily eſcape, or break priſon, or return 
from tranſportation before the time, he ſhall be guilty of 
felony without benefit of clergy. 

SF, 2, A certificate of the former conviction from 
the clerk of the aſſize, or clerk of the peace of the coun- 
ty or city, where ſuch conviction or attainder for the 
ſaid offence was had, ſhall be deemed ſufficient proof 
thereof, | | 

S-4. 3. And if any perſon ſhall buy or receive any 
ſuch wad, knowing the ſame to be unlawfully taken 
and carried away as aforeſaid, he ſhall be guilty of fe- 
lony, and be liable to all the penalties inflicted by the 
laws on perſons knowingly buying or receiving ſtolen 

oods. Fo 
3 1lack-mail, (Fr. maz/le, a ſmall piece of metal or mo- 
ney) Signifies, in the counties of Cumberland, Northum- 
berland, Weſtmorland, and the biſhoprick of Durham, a 
certain rate of money, corn, cattle, or other conſideration 
paid to ſome inhabiting near the borders, being men of 
name and power, allied with certain moſs-troopers, or 

robbers within the ſaid counties ; to be proteCted from the 

 devaſtations of thoſe robbers. Star, 43 Eliz. cap. 23, 
See Maple. Theſe robbers are of late years called winds 
troopers, and ſeveral ſtatutes have been made againſt them, 
Cowell, edit, 1927. | 

Þlack-matl,. Alſo ſignifies the rents formerly paid in 
proviſions of corn and fleſh, The ſtat. g Ed. 3. c. 4, 
mentions black-money. | 

Blacks.of Waltham, See Black Ac, 

Black-rents, The ſame with black-mail. 

Black-ron, or Gentleman uſher of the black-rod, is 
chief gentleman uſher to the king. He is called in the 
Black Book, fol. 255. Lator Virge nigre, and Hoſtiarius ; 
and elſewhere Virge-bajutus: his duty is ad portandum 
virgam coram doming rege ad feſtum ſanfi Georgi infra 
Caſtrum de Windeſore. He hath alſo the keeping of the 
Chapter-houſe door, when a chapter of the order of the 
garter is ſitting; and in the time of parliament attends 
0n the houſe of Peers. 

He hath a like habit with the regiſter of the order, 
and garter king at arms, which he wears at the feaſt of 
St. George, and at all chapters. - He bears a black-rod, on 
the top whereof ſits a lion, gold ; which rod is inſtead of 
a mace, and hath the ſame power and authority. His fee 
1s now 3o /, fer annum. This officer hath been wifeory 
preg by letters patent under the great ſeal. Cowell, 
eat, 1727, 

Blackwellhall. Stat. 8 & 9 WV. 3. cap, g. feft. 1. 
The governors of Blackwell-hall, and their deputies, 
ſhall iriftly keep the following times and rules, viz. the 
publick market of Blackwel/-hall ſhall be held every 
Thurſday, Friday, and Saturday, from eight o'clock in 
the forenoon till twelve, and from two in the afternoon 
till five. The faid hours of beginning and ending the 
| Bid market ſhall be known by ringing the market-bell in 


the hall : the ſame to be continued weekly through the 


year, except days of humiliation or thankſgiving ; and 
the keepers of the hall ſhall not permit any buying or 
{ling of any woollen cloth at the hall upon any- other 
ays or hours, upon the penalty of 1007. | 


_ _ The ſaid governors, &c. ſhall appoint to the 
OL. I, | | 


| 


9 1::.A 

connty .clothiers the moſt convenient room in the hall 
for the {ale of the cloth, and warehouſe for keeping the 
ſame, paying the antient duties of the hall. | 

Seft. 3. No faftor, or other perſon, other than the 
owner of the cloth, ſhall {ell or expoſe to ſale, out of the 
ſaid market of Blackwell-hall, any cloth direfted to be 
brought to the ſaid market, or any fator there, upon 
penalty of 5 /. for every cloth fo ſold. | 

Set. 4. The hall-keepers, clerks, and maſter-porters 
ſhall take care that the rules and orders appointed by this 
aft be pat in execution, and ſhall diligently keep their 
books and weckly regiſters of all the cloths bought and 
fold there; in which books they ſhall enter the names 
and habitations of the owners, and buyers, and ſellers, 
and times of ſale, and other factor or other perſon 
buying or ſelling of every cloth ; to which books it ſhall 
be lawful for the clothiers, their agents or ſervants, at. 
all convenient times to have recourſe without fee. And 
any hall-keeper, clerk, or maſter-porter neglecting his 
duty herein, ſhall for every offence forfeit i107. and if 
any perſon buy any cloth of any perſon (except the 
owner) otherwiſe than for ready money, the perſon ſell- 
ing ſhall, within twelve days after fale and delivery of 
the ſame, take or demand of the buyer a note, teſtitying 
under the buyer's hand the cloth fold, and the ſum of 


fuch note on demand, with notice of the buyer's place 
of abode thereon ſubſcribed, to the owner, or any perſon 
authorized by him to receive the ſame ; on pain to for- 
feit to the owner of the cloth ſold double the value thereof 
for every neglect of ſo doing. And if any woollen-draper 
or perſon trading in the woollen manufa&ture, buying 
woollen cloth upon truſt, ſhall refuſe or neglect to give 
ſuch note upon requeſt at any time next after eight 
days after ſale and delivery, he ſhall forfeit 20 s. for every 
cloth ſo ſold to the owner; and every”piece of cloth not 
returned within eight days after delivery of the ſame, 
ſhall be deemed to be paſſed and approved of by the 
buyer as a merchantable cloth ; and all contracts for 


allowing a longer time for the paſling of any cloth ſhall 
be yoid, | 


ſued for by aQtion of debt, &c. in any of his majeſty's 
courts of record ; and if not otherwiſe herein before diſ- 
poſed of, one moiety to the king, and the other to the 
informer. | | | 
Se. 6, If the owner of the cloth neglect to ſue for 
any of the penalties by the ſpace of ſix months, then 
any other perſon to ſue for the ſame, and one moiety 
ſhall be ro the king, and the other to the informer. 
See title D2apery, | FE 
Blanarius, Uſed in our. records for a corn monger, 
meal-man, or corn-chandler. Pat. 1. Ed. 3. par. 3 M, 


Saxon bled ſignifies more generally fruit, corn, hemp, 
flax, herbs, &c. or the branches or leaves of trees or 
herbs, whilft they grow. Univerſis —— Will. de Mokhun 
falutem. Sciatis me relaxaſſe & quietum clamaſſe domino Re- 
ginaldo de Mohnn fratri meo totum manerium meum de Tor, 
Salvo mihi inftauro meo & blado, &c. (ſine dat.) 
z. e. excepting my ſtock and corn on the ground. Hence 
bladier is taken for an ingroſler of corn or grain. Scrant 
—qued ego Willielmus Alreton, con/enſu & voluntate Bea- 
tricis uXoris mee, dedi Agathe Gule pro duabus marcis 
 Argenti & una menſura bladi, duas ſolidatas redditus in 
villa Leominſtr, illas ſcil. quas Walterus de Luda ſolebat 
mihi reddere pro quadam terra que eft inter ſoldas Alde 


dat.) Ex libro chartar, priorat. Leominſtriz. Cowe!l, 
eat. 1727. | | 

 WBladus, A ſky colour. Mon. 3 tom. pag. 170. 

- Blanch firmes, In old times the crown rents were 
many times reſerved in libris albis, or blanch firmes : in 
which caſe the buyer was holden dealbare firmam ; that 
is, his baſe money, or coin worſe than ſtandard, was 


molten down in the Exchequer, and reduced to the fine- 
a 5 K EOk, Se ORs neſs 


money ſold for, payable to the owner, and ſhall deliver 


Seft. 5. All penalties impoſed by this at, may be 


13. | en? 
15Blade / Bladum, Fr. Bled) Neſtro foro, de ſegete tan- 
tum intelligitur, praſertim etiam in herba. Spel. But the | 


Talcurteis & Feodum Johannis Reading. habend, &c. (fine 
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neſs of ſtandard ſilver ; or (inſtead thereof ) he paid to. 
the king twelve pence in the pound, by way of addition. 
Vid. Lowniies's Eſſay on Coin, þ. 5. 


2Blandfozd, An att for rebuilding the town of Bland- 
ford, in the county of Dor/et,- burnt down by fire in the 

year 1731, and to determine all differences between pro- 
prietors, landlords, and tenants of houſes, and concerning 
ground, &c, Stat. 5 Geo. 2. c, 16. 

Wlanhomum, A little bell, or rather #iciminum,- viz. 
pecorts ticimium, & canis oþþa & blanhornum ; korum tri- 
um ſingulum eſt unuim ſolidum walens ; from the Saxon 
blan, ceſſans, and horn, cornu. Leg. Adelitan, cap. 8. 
Cowell, edit. 1727. | 

Wlank bar, ls the ſame with what we call a common 
bar, and is the name of a plea in bar, which in an ation 
of treſpaſs is put in to compel the plaintiff to aflign the 
certain place where the treſpaſs was committed. It is 
moſt uſed by the practiſers in the Common Bench ; tor 
in the King's Bench the place is commonly aſcertained in 
the declaration. 2 Cree, fol. 594. 

3Slank farm, A white farm; that is, where the rent 
was paid in filver, and notin cattle, 

\=lankets and coverlets, May be made in any place 
where they were uſed to be made, by ſtat. 4 ac. I. c, 
2/10: | 

1Blanks (Fr. Blanc) That is, candidus, white; it 
Ggnities a kind of money coined in the parts of France by 
Henry V. that were ſubje&t to England, the value whereof 
was eight pence. - Stow's Annals, pa. 586, Theſe were 
forbidden to be current within the realm. 2 #. 6. c. 9. 
The reaſon why they were called blanks may be, becauſe 
at the time theſe were coined in France, there was alſo a 
_ piece of gold coined called a /alzs, of the value of 2 5s. 
from which this filver was diſtinguiſhed by the colour. 
Cowell, edit. 1727. | | 

JBlaſaritts An incendiary. C:well, edit. 1727. 

JSlalphemp, (from the Greek Bazato, /aedo, and 
@run, fama) Is an injury offered to God, by denying that 
which is due and belonging to him, or attributing to him 
what is not agreeable to his nature. Lind. Prov. 
Conſt. cap. 1, | | 

Stat. 3 Jac. 1. c. 21. For preventing and avoiding 
of the great abuſe of the holy name of God in ſtage-plays, 
interludes, may-games, ſhews, and ſuch like, Be it en- 
acted, That it any perſon or perſons do or ſhall in any 
ſtage-play, interinde, ſhew, may-game, or pageant, je- 
ſtingly or prophanely ſpeak or uſe the holy name of God, 
or of Chrift Jeſus, or of the Holy Ghoſt, or of the Tr1- 
nity, which are not to be ſpoken but with fear and re- 
vercnce, ſhall forfeit for every ſuch offence by him 
or them committed, ten pounds; one moiety thereof 
to the king, and the other moiety to him or them that 
will ſue for the fame in any court of record at Weſt- 
min/ter. | | | 

- Se. 1. Will, & Ma. ſefſ. 1. c. 18. ſe. 17, No perſon 
ſhall have any benefit of the toleration a&t, who ſhall deny 
in his preaching or writing the do&trine of the Bleſſed 
Trinity, as it is fer forth in the 3y articles. | 

Set. 2 & 10 Will, 3. c. 32. [intituled, A4n af for the 
more effefually ſuppreſſing of blaſphemy and prophaneneſs] 
Whereas many perſons have of Jate years openly avowed 
and publiſhed many blaſphemous and impious opinions, 
contrary to the doCtrines and principles of the Chriſtian 
religion, greatly tending to the diſhogour of Almighty 
God, and may prove deltruttive to the peace and weliftare 
of this Kingdom ; wheretore, for the more effeCtual ſup- 
preſſing of the ſaid deteſtable crimes, Be it enacted, &c. 
'That if any perſon or perſons having been educated in, or 
at any time having made a profeſſion of the Chriſtian reli- 
gion within this realm, ſhall, by writing, printing, teach- 
ing, or adviſed ſpeaking, deny any one of the perſons in 
the Holy Trinity to be God, or ſhall aſſert or maintain 
there are more Gods than one, or fhall deny the Chriſtian 
religion to be true, or the Holy Scriptures of the Old and 


New Teſtament to be of divine authority, and ſhall, upon | 


indictment or information in any of his majeſty's courts 
at Weſtminſter, or at the aſlizes, be thereof lawfully con- 
victed by the oath of two or more credible witneſſes, 


| ſuch perſon or perſons for the firſt offence ſhall he adj 


$:L.0 


iocapable and difabled in law, to all intents and In0ged 
whatſoever, to have or enjoy any office or »” bps 
ployment or employments eccleſiaſtical, civil, or wit E 
or any part in them, or any profit or 
taining to them or any of them: and if any perſy 
perſons ſo convicted as aforeſaid ſhall at the time of be 
or their conviction enjoy or poſſeſs any office Place ; 
employment, ſuch office, place, or employment hall » 
void, and is hereby declared void : and it ſuch perſo ; 
perſons ſhall be a ſecond time lawfully conviQted a« ny 
{aid of all or any the aforeſaid crime or crimes 
he or they ſhall from thenceforth be diſabled 16 fue, pr 
ſecute, plead, or uſe any adtion or information ' mo 
court of Jaw or equity, or to be guardian of any chi 
or executor or adminiſtrator of any perſon, or capable of 
any legacy or deed of gift, or to bear any office civil or 
military, or benefice eccleſiaſtical, for ever within this 
realm ; and ſhall alſo ſuffer impriſonment for the [pace of 
three years, without bail or mainprize, from the tine cf 
ſuch conviction, | 

Sect. 2, Provided, that no perſon ſhall be profecuteg 
by virtue of this a& for any words ſpoken, unleſs the 
information of ſuch words ſhall be piven upon oath before - 
one or more juſtice or juſtices of the peace within four 
days after ſuch words ſpoken, and the proſecution of 
ſuch offence be within three months after ſuch infor- 
mation, 

Se. 3- Provided that ſuch offender, upon his ac- 
knowledpment and renunciation of ſuch offence or erro- 
neous opinions in the ſame court where ſuch perſon was 
convicted within the ſpace of four months after his con- 
viction, be diſcharged from all penalties and diſabilities 
incurred by ſuch conviction. 

 Platum, Bullneſs, in Cumberland. Cowell, ed. 1727, 

1BSie, Significs fight, colour, &c. and blee, with a 
double &, is taken for corn. Cawuell, edit. 1727. * 

Llench, Is the title of a kind of tenure of land, as to 
hold land in G/ench, is by payment of a fugar-loaf, a 
bever hat, a couple of capons, and ſuch like if it be 
demanded in the name of blench, id eſt, nomine alba firme. 
See Klba firma. Re. 

1Slenheim, A noble and princely houſe, erefted in 
honour of the Duke of Marlborough at Wocdftock near 
Oxferd, which, with the manor of Word ?zch, is ſettled on 
the Duke and his heirs, in conſideration of the eminent 
ſervices by him performed to the public ; and for building 
of which houſe the ſum of 500,0001. was granted by pat- 
liament, Sc, See Stat. 3 & 4 Ann, c. 6. 5 Ann. © 3. 
I c.-4- 1 Geo; 1, f;-2; c.12:: Jet. 34: 

1Sletum, 9d Town, in Hereford/bire. Cowell, edit, 
1727. \ 

Lileta, (Fr. bleche) Pete or combuſtible earth, dug up 
and dried for burning.——Minifter et fratres de Knarel- 
borough, petunt quod iþ/t & enim tenentes fodiant turbas 
& bletas, in forg/ta de Knareſbo: ough Rot. Parl. 35 Ed.1. 

Wlinks, Boughs broken trom trees, and caſt in a way 


Wilitary , 
advantage wo | 


afore. 
that then 


where (feer are likely to pals. 


Bliſlom (corruptly called b/o/om) Is when a ram | 
goes to the ewe; from the Teuton. bletz, the bowels, or 
trom b/eten, to accommodate. ; 

15loated fiſh or herring, Are thoſe that are half-dry d, 
perhaps from the Sax, blotan, to kill and offer in ſacrifice. 
Stat. 18 Car. 2. c. 2. Cowell, edit. 1727+ 

}Slockwood, Sce Logwood, 

1Bloyueus (Sax. Blzd) A deep red colour, Hence 
bleat and blcated, 1. e. fanguine and high-coloured; which 
in Kent is called blouſing colour, and a blouſe 18 there a 
red-faced wench. The prior of Burce/ter, 4. D. 1425: 
gave his liveries of this colour.— Et in blodeo parn? 
empio pro armigeris & valefiis prioris de Johanne Bandye, 
de magna Tue. Paroch. Antiq. þ. 570- 


Wloditis, A ſky-colour. Mzr. Angl. tom. 3- Page 
170. . wt 
Wlomary, Is one of the forges belonging to 3" iron 


mill, through which the iron paileth betore it owes 
the finery ; of this you may read at large, 27 **" 
cap. 19. 


1BLonaus, 


B O- © 


' \slondius- See Blundus. SE Ob 
15{0od ($ang1is) Is regarded in deſcent of lands; for 
erſon is to be Next and moſt worthy of blood to iaherit 

* anceſtor's eſtate. 1 tnjt. 13. See Fenk. Cent. 203. 
\5loodſhe, Bload-wit, onthe fine impoſed for ſhedding 

of bled __—— MC . 7 H. 7. Willielmus Lucy mules, re- 

mittit domut & eccleſie de T helesford toll, quick, flallange, 
and bloadfbed. Ex Cartular. Dom. de Thelesford, MS, 
il. edit. 172 ; 

Cn adwit. ' YBloodwite, Is a componnd from the 

gaxon bod, ſanguis, and white, an old Engliſh word fig- 

_ nifying miſericordia. It is often ns In ancient charters, 

and means an amerciament fo, 7 6/a:dfocd. Seng de Vervor. 

Signif writes b/nidveit ; which, lays ne, is in Engliſh as 

much as injuria or mifericeraia ; It being, as the Scotchmen 

cal] it, an ualaw for wrong or injury, as 1s the effuſion 
of blosd ; tor he that Nath blozawit granted him, hath tree 
liberty to take all amerciaments of courts for ſhedding of 

Blagd. Fleta faith, qued ſignijicat quietantiam miſericorat@ 

pro effuſrone fanyutnis, W.1. 0. 47. Sr aliqut pugnantes 

ud invicem in Rudham, & extraxerint ſanguinem, prior 
habebit bloodwit, 1 e amorciamentum inde in curia ug. 

Ex. reg. priviat. Qe Cockestord. Sax bid, blood, and wat, 

a fine or penalty ; for blodewite was a cuſtomary fine paid 

as a compoſition and atonement for the ſhecding or 

drawi'12 blood, for which the place was an{werable, it 
the party were uot diſcovered. And therefore a privil-ge 
or exemption from this penalty was granted by the king, 

or {upreme lord, as a ſpecial favour. So K. Ferry Il. 

pranted to all his tenants within the honour os Walling- 

ford, ut qrrieti font de hidagio, & blodcewite & bredewite. 

———Parech. Antiq, þ. 114: REES 
1loody-hand, Signifies the apprehenſion of a treſ- 
aller in the foreſt again? veniſon, with his hands or 


other parts bhody, thongh he be wot found chaſing or 


hunting z of which ſee Manwood, c. 18. num. 9. In 
Scotland, in ſuch like crimes, they fay, taken in the faf, 
or with the red hand, Sce YBackberinne. Cowell, edit. 
1727, 

'Stoomsbury-market, The miniſter of the new church 
there, how provided for, Geo. 2, c. 19, 

}Sloſſom, The ſame as BliJom, which ſee. 

- Blubber, A kind of whale-oil, ſo called before it 1s 
thoroughly boiled ; ſpoken of 12 Gar. 2. cap. 18. 

Slug, and Bludte, The mark of a wound or bruiſe ; 
what we now call black and b/ue, or, as red as blood. 
Lat. blodeus : fe quis verberando aliquem ſecerit blue & 
bludie, ze gui ſuerit blue & bludie, frivs debet exaudiri. 
Leg. Burg. Scot. cap. 87. 


Bluet, Blue—Veſtimenta autem dabunt mihi de Gri= | 


ſeng, vel halberget & pellibus agninis, uxori autem mee ad 
carius blaer, & pellicus fimiliter agninis, Mon. Angl. 
tom. 1. f. 831. | BE Rn: 

Blindits, One whoſe hair is yellow ; ficut pater ſuus 
tenuit tempore regis Willielmi Blundi, meaning WWillam 
Rufus, Du Freſne. h 

Boats, See Watermen. * 

Bockhozd, 1s, as it were, book-hoard, or a hard for 
books, that is, a place where books, writings, or evi- 
dences are kept 3 we may term it in Latin /ibrorum hor- 
reum, It is derived from the Sax. bock, liber, and hord, 
theſaurus. Cowell, edit. 1727. . | 

Bocking. See Wyaintree. - Z | 

Bockland (Sax. qua/i bookland) Terra hereditaria ve! 
* teſtamentaria ; a poſſeſſion or inheritance held by inſtru- 

ments in writing. Bockland vero ea pofſidendi transfe- 
rendique lege coercebatur, ut nec dari licuit nec verdi, ſed 
herelibus relinquenda erat, in ſcriptis aliter permitteretur ; 
Terra inde Hereditaria nuncupata inter leges Aluredi, 
cap. 36. See Tharter-land, Copyhold, Freehold, and 
Land-boc., See alſo Gloſlarium in decem lcriptozes, 
This was one of the titles by which the Engli/h Saxons 
held their lands, and was always in writing, and from 
hence called bockland, which ſignifies terram codicillariam, 
or librariam, deed-land, or charter-land, It commonly 
Earried with it the abſolute inheritance and property of the 
land, and was therefore preſerved in writing ; and pol- 
ſeſſed by the Thanes, or nobler ſort, as pradium nobile 
liberum & immune a ſervitiis vulgaribus & ſervilibus. It 


B O N 


was the very ſame as allodium, deſcendible (according to 
the common courſe of nations, and of nature) unleſs all the 
ſons, and therefore called gavel-kind ; deviſable alſo by will, 
and thereupon called terre teftamentales, as the Thane that 
poſſeſſed them was _ to be te/tamenit9 dignus, See 
Spelman of Feuds, c. 5. | 

Bodies politick. See Coppotacion. 

J1Goovary, See Uarits. 

2Sota, Chains or ftetters, properly what we call bernf- 
cles. BQuidam adore capitis liberatus eft, adjungens gene 
ſue boias, quilts S, Britftanus [igatus fait. Hilt, Elien, 
apud Wharton Anpi. Sac. p. I. Þ. 618, 

Wotlary, or bullary of ſalt, A /a/t- houſe, or ſalt-pit, 
where talt is boiled. Gy. on Lit. fol 4. b. 

WÞots, (Fr.) Wood, and /ub-bois, underwood. See 
}Boſcus, 

\Solarium. See YLelerium, 

2 oldagium. See LSolhagiun., | 

; L=olhagium, A litile houſe or cottage, from the Sax, 
bold, domiicitium. Cowell, edit. 1727. 

z50tHits, A bowl. —Unum baculum proceſionale cum uno 
bolle argentes pro magna cruce tmponenda, Mon. Angl. 
tom. 2. pag. 666, 

}5olmenc, Meſlin corn or bread; from the Sax. 
bold, vilia, and mong, miſcella ; becaule countrymen eat 
this fort of bread, Czwell, edit. 1727. | 

2-olifers and pillows. <ee Upholfers, 

JSolt. A bolt of {ilk or ſtuff ſeems to have been a 
long narrow piece, — In the accounts of the priory of 
Bercefler, 4. D. 1425.—Et in bolt ruber Say, apud Ste- 
terbrugge, Sropter anabatam faciendam tv fol, viii denar. 
Paroch. Antiq.. p. $74: 

3Boſter, See 1Bulrcel, Rs 

Lolcing, js a term of art uſed in Gray's-lan, whereby 
they intend private arguing of caſes ; the manner of it js 
this : An ancient and wo barriſters ſit as judges ; three 
ſtudents bring each a cafe, out of which the judges chooſe 
one to be argued ; which done, the ſtudents firit bepin 
and argue, and after thetn the barriſters. Bolting hath 
alſo a more common acception, which country houſewives 
ſay is the ſifting of the meal or flour through a bag, to 


| make it finer, which bag they call a bo/ter ; and why may 


not the Jaw term be drawn hence? becauſe the bo/ting of 
caſes is the thorough ſifting and debating of them. l1t is in- 
ferior to mooting, and may be derived from the Sax. belt, 
an houſe ; becauſe done privately in the houſe tor inſtruc- 
tion. In Lmnco!n's-{nn, in vacation time, Monday and Wed- 
neſday are the bolting days; Tueſday and Thurſday the 
moot days ; but in term-time, e contra. Cowell, edit. 1727. 

Bona five. Ve ſay, that is done bona fide, that js 
done really, with a good faith, without fraud or deceit, 
It is mentioned 12 Car. 2. Cc. 18. and 15 Car. 2. c. 5, 

25ona geftura, Good abearing, or good behaviour, — 
Et jt per furorem vel aliquos manutentores renuerit inyenirg 
fufficientem ſecuritatem de ſua bona geſtura erga ballivos 
et comburgenſes—a predifto burgo ejiciatur. Codex MS. 
LL. Statutis & Conſuetud, Burgi Ville Montgomer. fol. 
I5. Cowell, edit. 1527. | 

Bonaccht, or Bonagghty, An exattion in Ireland, 
impoled at the will of the lord for relief of the knights called 
bonaghti who ſerved in the wars. Antiq. Hib. þ. 60. 
Camden in his Brit. tit. Deſmond ſays, That James E. of 
Deſmond impoſed upon the people theſe moſt grievous tri- 
butes of coin, livery, cocherings, bonaghty, G&c. 


hath in another dioceſe than that wherein he dies, 
amounting to 5 /, at leaſt, which, whoever hath, his will 
muſt he proved before the archbiſhop of the province, 
unleſs by compoſition or cuſtom, other dioceſes are autho- 
rized to do it, where bona netabilia are rated at a greater 
ſum. Book of Canons, 1 Jac. can. 92, 93, Perk. ſet. 
89. And in the city of London, bona netabilia are 10 /. 


bond or ſpecialty, &c. in another dioceſe, hath bona nc- 
tabilia. 1 Rel. Abr. 908. Though if a perſon happens 
' to die in another dioceſe than that wherein he lives, on a 
journey, what he hath about him of the value of 5 /. &c. 
ſhall not be bona notabilia. Can. 93. There muſt be 
ſeveral adminiſtrations where a perſon dies, leaving bona 

netabilia 
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Bona notabilia, Are ſuch goods as a party dying 


by compoſition. 4 [n/#. 335. One that hath a debt upon 
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notabilia in each province of Canterbury and York ; for 
adminiltration granted in one proviuce doth not extend 
to goods in the other, becauſe the archbiſthops have diſtin&t 
ſupreme ju iſdiftions ; but then there is to be bona notabilia 
in ſeveral dioceſes in each province. Dyer 3Jog. 2 Lev. 
86. If a man dies in one dioceſe without any goods, 
and leaves to the value of 5/1. in another dioceſe, the 
archbiſhop of that province may grant adminiſtration, as 
he hath a general juri{diftion there ; though ſuch admi- 
niſtration is voidable by ſentence. Cro. Eliz. 457. But 
where a biſhop grants adminiſtration, and there are bona 
n{tivitia, {uch adminiſtration is merely void ; for he had 
no juriſdiftion out of his dioceſe. 5 Rep. 30. 1 Nel. 
Ar. 381. 

L5ona patria, An aſſiſe of countrymen or good neigh- 
bours : ſometimes called af/iſa bone patrie, when twelve, 
. or more, are choſen out of the country to paſs upon an 
aſliſe ; and they are called zuratores, becauſe they ſwear 
judicially in the preſence of the party. Skene verb. Bona 
patria, Vid. Afifors. | 

15Sona peritura, Periſhable goods. | 

WBoncha, A bonch, or bunch. The prior and bur/ar 
of Biſiter, com. Oxon. an. 1425. account to the houle, 
——Et in duabus bonchis allii vi den, —For two bunches 
or ropes of onions 6d. Fr. FJurtius derives it from the 
Daniſh buncker, the tops of hills. It ſeems rather from 
the old Latin, banna, bunna, a riſing bank, for the term 
or bound of fields. Hence the word bewn is uſed in 
Norfolk, for ſwelling or riſing up in a bunch or tumour, 
&c. Cowell, edit. 1727. 

Bonn. See Dbligatton, 

25ondage and Bondman, See Nativus. Bondmen 
in Dome/gay are called /ervi, and different from villani.— 
Et ae toto tenemento, quod de ipſo tenet in bondagio 2n ſoca 
de Nortone cum pertin, Mon. Angl. 3. par. f. 609. a, 

YBonda, A maſter of a family. | 

Bone-lace. Foreign bone-lace not to be imported, 
13 & 14 Car. 2. cap. 13. may be imported free to Scot- 
land, Ireland, or the plantations, 11 & 12 IW, 3. cap. 3. 
: fefÞ. 1.5. | 
Prohibition of importing bone-lace repealed, 5 Ann. 
cap. 17, Manufactures excuſed from the duty upon 
hawkers and pedlars, 4 Geo. I. cap. 6. 

For other matters, ſee Manukacures, | 

YZonts Arreſtandis, 1s a writ ; which fee in ArreCſ- 
tandis 1Bouts, 

Bonts non Amovendits,, Is a writ to the ſheriffs of 
London, &c, to charge them, that one condemned by 
Judgment in an aftion, and proſecuting a writ of error, 
be not ſuffered to remove his goods until the error be 
tried, Reg. Orig. fol. 131. 6. 

J5onium, Bangor in Flint/hire. 

Book of rates, A ſmall book, declaring the value of 
goods that pay poundage. Stat. 12 Car. 2. c. 4. /ef. 6. 
For the additional book of rates, ſee ſtat. 11 Geo, 1. c. 
7. fett. 4. | 

25ooks, Stat 25 Hen. 8. cap. 15. ſe. 1, No per- 
ſon inhabiting within this realm ſhall buy to fell again 
any printed books brought from any parts out of the 
king's obeifſance, ready bound in boards, leather, or 
parchment, upon pain to forfeit for every book bound 
out of the king's obeifance, and brought within the ſame 
to ſell again, 6 s, 8d. 

Sect. 3. No perſon inhabiting within this realm, ſhall 
buy within this realm of any ſtranger, any printed books 
brought from beyond the ſea, except only by engroſs, 
and not by retail, upon pain of forfeiture of 6s. 8 d. 
for every book to bought ; the ſaid forteitures to be levied 
of the buyers ; the one half to the king, and the moiety 
to the party thar will ſeize or ſue for the ſame. | 
Set. 4. If any of the faid printers, or ſellers of prin- 
ted books, inhabiting within the realm, at any time here- 
after increaſe the prices of ſuch books in ſale or binding, in 
ſuch wiſe as complaint be mage thereof unto the king, 
or the lord chancellor, lord treaſurer, or any of the 
chief juſtices; then the lord chancellor, &c. or any two 
of them, ſhall have power to inquire thereof, as well by 
the oaths of twelve perſons, as by examination, by their 
diſcretions. And after the increaſing of the ſaid prices of 
the faid books and binding ſhall be found, the lord 


| 
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chancellor, &c. or two of them, ſhall h 
dreſs ſuch inhauncing of the prices,F#by 
and to limit the prices as well of the 
ing ; and the offenders} being convicted "hs 
or otherwiſe, ſhall forf it for every book þ nltat 
whereof theprice ſhall be inhaunced, for the book Wag a 
ing, 35. 44d, the one half to the king, and the h 
half to the parties grieved. DR 

_ 3 & 4 Ed. 6. cap. 10. ſeF. x, 
antiphoners, &c. or other books or writi 
uſed for ſervice of the church, written or arid ie Hs 
or Latin, other than ſuch as ſhall be ſet forth by the & 
ſhall be aboliſhed, and forbidden to be uſed or kept in x 
king's dominions, L 

Seft, 6. Provided, that any perſon may uſe and retaty 
any primers in Engliſh or Latin (et forth by king Henry 
the Eighth, fo that the ſentenres of invocation, or pra 6 | 
to ſaints, be blotted or put out of the ſame. , 

Repealed by 1 Mar, cap. 2. but fee 1 Jac. cap. 25. which 
repeals 1 M. cap. 2. 

Stat. 17 Car, 2. cap. 4. ſet, 2. Every printer with- 
in the city of London, or any other place, except the two 
univerſities, ſhall reſerve three copies of the belt paper of 
every book new printed, or reprinted by him with addi. 
tions ; and ſhall, before any publick vending of the ſaid 
book, bring them. to the maſter of the company of ſtati- 
oners, and deliver them to him; one whereof (hall by 
the ſaid maſter, within ten days after he hath received the 
ſame, be delivered to the: keeper of his majeſty's library, 
and the other two, within the ſaid ten days, ſent to the 
vice-chancellor of the two univerſities, tor the uſe of the 
publick libraries. _ | | 

Sect. 3. The printers in the univerſities ſhall deliver 
one ſuch copy of every book printed, or re-printed in the 
univerſities, to the keeper of his majeſty's library, as alſo 
to the vice-chancellor of either of the ſaid univerſities 
two other ſuch copies for the uſe of the public libraries, 
And if any of the printers, or the maſter of the company 
of ſtationers, ſhall not obſerve the direction of this att, 
they ſhall ſeverally forfeit 5 /. for every copy not fo deli- 
vered, 2s allo the value of the ſaid copies ; the ſame to 
be recovered by his majeſty, and by the chancellor, mal- 
ters, and ſcholars of either of the univerſities reſpeCtively, 
in any of his majeſty's courts of record at I/:/tminſter, 
Qu. /f not 2:pired. 

Stat. 8 Ann, c. 19. ſ. 1, The author of any book 
not yet printed, and his aſſigns, ſhall have the ſole liberty 
of printing it for fourtcen years, to commence from the 
day of publiſhing thereof : and if any perſon, within the 
ſaid time, ſhall print, reprint, or import any fuch book, 
without the conſent of the proprietor in writing ſigned in 
the preſence of two credible witneſſes, or ſhall knowingy 
publiſh it without ſuch conſent, the offender ſhall forteit 
the books and ſheets to the proprietor, who ſhall forthwith 
damaſk, and make them waſte paper, and ſhall forfeit 14. 
for every ſheet found in his cuſtody, either printed, or 
printing ; one moiety to the crown, the other to him who 
will ſue in any court at Weſtminſter. | 

SeF. 2. No bookſeller, printer, or other perſon ſhall 
be liable to theſe forfeitures. by printing or re-printing any 
book without conſent, unleſs the title to the copy of the 
book ſhall, before ſuch publication, be entered in the re- 
giſter-book of 'the company of ſtationers, as uſual, at the 
hall of the ſaid company ; and unleſs the conſent of the 
proprietor be entered, paying 6 d. for each entry ; m_ 
regiſter-book may at all ſeaſonable times be inſpecte 
without fee : and the clerk of the company of ſtauoners, 
when required, ſhall give a certificate of ſuch entry 3 for 
which certificate he ſhall have 6d. . 

Se. 3. If the clerk ſhall neglect to make ſach _ 
or to give ſuch certificate, being required by the proP! ——_ 
of the copy in the preſence of two witneſſes, che oper 
being given of ſuch refuſal by an advertiſement 1N - 
Gazette, the perſon ſhall have the ſame benent a5 ll 
entry were actually made ; and the clerk for refuſing 104 


ave power to re* 
their Aifcretions, 
books as for the bind 


All books calleq 
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forfeit to the proprietor 20/7. to be. recovered 1N 


courts at Weſtminſter, 
Se. 4. If any bookſeller ſhall fet an un 
price on any book, any perſon may complal 


reaſonad!e 


the biſhop 
of 


archbiſhop of Canterbury, the lord chancellor, 
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the chief juſtices, chief baron, the vice- 
o _ of the two univerſities in England, the lord 
. "ſdent of the ſeſſions, the lord juſtice general, the lord 
vief baron of the wwchdduer, the reQor- of the college 
of Edinburgh 1n Scotland; who, or any of them, may 
cl the bookſeller before them, and inquire into the 
pw” of the dearneſs; and, upon examination, may re: 
treſs and ſettle the price; and, in caſe of alteration of the 
ice which the bookſeller ſet, to ordain him to pay the 
coſts of the perſon complaining. And this ſhall be done 
in writing under their hands and ſeals, and public no- 
tice ſhall be given by the bookſeller by an advertiſement 
:1 the Gazette. And if any bookſeller ſhall, after ſuch 
price let, expoſe to ſale, or ſell any book at a higher 
rate, he ſhall forfeit 51. for every book, one moiety to 
the crown, the other to him who ſhall ſue in any court 
in ſefminſter. This /eft. 7s repealed by 12, Geo, 2. cap. 
36, ſect. 3. : es 
$22. 5. Nine copies of each book on the beſt paper 
ſhall be Gelivered to the warehouſe-keeper of the company 
of ſationers at their hall, before publication, for the uſe 
of the royal library, the libraries of the univerſities of 
oxford and” Cambridge, the libraries of the four univer- 
ities in Scotland, of Sion College in Lindon, and the. li- 
brary of the advocates at Edinburgh; which faid ware- 
houſe-keeper is to deliver the ſaid books within ten days 
after demand ; and if any proprietor, bookſeller, or prin- 
ter, or the ſaid warehouſe-keeper, ſhall not obſerve the 
direftion of this a&t therein, they ſhall forfeit the value of 
the books, and 5 1. for every copy not delivered ; the ſame 
to be recovered by the. crown, by the chancellor, maſter 
and ſcholars of the univerſities, and by the preſident and 
fellows of Sion College, G&c. | 

$22, 6. The penalties in Scotland ſhall be recovered by 
an ation before the court of ſeſſions there. 

$2, 7. The importation or ſelling of Greek or Latin 
books, or in any foreign language printed beyond ſea, ſhall 
© not be hindered. | 38 

Se. 8, If any attion ſhall be brought for any thing 
done in purſuance of this a&t, the defendant may plead the 
general iflue. | 

Se. 9. The right of the univerſities, or of any other 
perſon, to the printing or reprinting any book already 
printed, (hall not be prejudiced or confirmed | 

824. 10, All ations for any offence againſt this act 
ſhall be brought within three months after the offence 
done. | | 

$22. 11, After the end of fourteen years, the ſole right 
of printing or difpoſing of copies ſhall return to the authors, 
it then living, for other fourteen years. _ 

By ſtat, 7 4nn. c. 14. ſe. 10. If any book ſhall be ta- 
ken or otherwiſe loſt out of any parochial library, any ju- 
ſtice may grant his warrant to fearch for it; and if it ſhall 
. tound, it ſhall by order of ſuch juſtice be reſtored to the 

rary, 

Stat. 12 Geo. 2. cap. 36. /eF. 1. It ſhall not be lawful 
for any perſon to import into this kingdom for ſale any 
books firſt compoſed and printed and publiſhed in this 
kingdom, and reprinted in any other country; and if any 


import for ſale any ſuch books, or knowing the ſame to 


be ſo reprinted or imported, fell, publiſh, or expoſe to 
fale any ſuch books, he ſhall forfeit the faid books; and 
the ſame ſhall be forthwith damaſked, and made waſte pa- 
per; and every ſuch offender ſhall forfeit 5 /. and double 
the value of every book, one moiety to the King, and the 
other moiety to any perſon that ſhall ſane; to be recovered 
With coſts in any court of record at Weſtminſter by a&tion 
ot debt, &c. in which no wager of law, &c. ſhall be 
allowed ; and if the offence be committed in Scotland, 
to be recovered before the court of ſeſſion there by 
ſummary a&ion. 
tend to any book that has not been printed or reprinted 
n tais kingdom within twenty years before the ſame be 
mMported, | | 

See, 2. Nothing in this act ſhall extend to prevent ihe 
mportation of any book firſt compoſed and printed in 
this kingdom, which ſhall be reprinted abroad, and inſerted 
mong other books or tra&ts, and ſo to be ſold therewith, 
Dy colletion where the greateſt part of ſuch colleftion 


| ſhall have been firſt compoſed and 
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printed abroad. S2@, 4, 
repeals 8 Ann. cap. 19. ſe. 4. | 

Sect. 4. This act (except ſo much as repeals 8 4nn. cap. 
I9. /ef. 4.) ſhall be in force from the 2Hth of September 
I739, for ſeven years, and to the end of the then next 
ſeſſion of parliament, 

Continued by 35 Geo. 2. cap. 16. ſet. 5. to Sept. 29. 
1767. and 19 the end of the next ſeſſion. 

3Booths, Rodbery in them, where ouſted of clergy. 
Stat. 5 & 6 Ed. 6. e6.9. ſee. 5, 

}5ooting, or Boting con, Certain rent-corn ancient- 
ly ſo called. The tenants of the manor of H/. in Com. 5. 
heretofore paid the besting corn to the prior of Rocheſter, 
Antiquity of Purveyances, el. 418, See Wote. Perhaps 
it was ſo called, as being paid by the tenants by way ot 
Bote (Boot we till call it) or compenſation to the lord, 
for his making them leaſes, Cowell, edit. 1727. 

2Bozcovicum, Berwick in Northumberland. 

2502d, A jeſt, from the French Bourde, fabula. 

15o2da, A plank or board. Rex vicecom. Ebor, ſu- 
lutem. Facias publice preclamari ne quis—maeremium atli- 
quid, ſeu bordas aliquas aptas pro navibus faciendis extra 
regnum noſtrum ad partes exteras ducat, ve! cariart facias, 
Rot. Clauſ. '10 Ed. 3. ; 

25902dActt, Are tenants that occupy part of the De- 
meſnes, which are called Bordlands, 

250zdagtiim, The tenure of Berdlands, which fee; 
Item ordinatum eſt, quod omnes qui terras & tenementa tenent 
per Bordagium habeant ſuper fingulis Bordagiis, que per 
prediftum ſervitium tenentur, capitalem quandam manſionem 
in loco ad hoc conſueto, &c, Ordin. Inft. Itin. in Inſula de 
Jerſey. This was a ſort of tenure which ſ{ubjefted a man 
to the meaneſt ſervices : he could not fell his houſe with- 
out leave of the lord. Cowell, edit. 1727. 

2592dare, Bordiare, Burdare, To exerciſe the feats of 
arms in juſts, tournaments, or other military ſports.— 
Nulli conveniant ad turniandum, vel burdandum, nec ad 
alias quaſcunque aventuras. Alf. de Armis, an. 36 H. 3. 
Burdare was more properly burdonibus, ſeu fuſtibus dimi- 
care, to play at cudgels. Chaucer uſes the word burdans,. 
for larger ſticks or cudgels: the old French beurdon, is 


|a pilgrim's ſtaff Bordicia were the folemn challenges 


and encounters at quarter-ſtaff, cudgel-play, back-{word) 
&c. De ternamentis & bordiciis non tenendis, ne quis 
praſumat torneare, vel bordiare, Lit. Clauſ. 28 E. 1 m. 
. 47; 


7 | 
2Bozdarta, A cottage : from the Saxon, bord, domus, 
Mon. Angl. 1 tom. pag. 37. cum 18 ſervis, 10 villanis, 
& bordariis, cum 60 acris pratt, oy | 
35Sozdarit, or Borduanni, often occur in Domeſday ; by 
ſome eſteemed to be boors, huſbandmen, or cottagers ; 
which are there always put after villains. Dicuntur bordarii 
vel quod in tuguriis (que cottagia vocant) habitabant, ſeu vit- 
larum limitibus, quaſi borderers. Spelm. Tenentes per ſer- 
vitia plus ſervilia quam villani, & qui tenent niſi paucas 
acras, MS, but ſee Bozvlands, Some derive it from 
the old Gall. bords, the limits or extreme parts of any 
extent: as the borders of a country, and the borderers, 
inhabitants in thoſe parts: whence the border of a gar- 
ment, and to imborder, which we corrupt to imbroider; 
but our old bordarii, bordmen, were rather fo called from 
Sax. bord, a houſe. The berdarii, often mentioned in 
the Domeſday inquiſition, were diſtin& from the /ervi and 
villani, and ſeem to be thoſe of a Jeſs ſervile condition, 
who had a bord or cottage, with a ſinall parcel of land, 
allowed to them on condition they ſhould ſupply the lord 


with poultry and eggs, and other ſmall proviſions for his 


bord, or entertainment. Cowell, edit, 1727, 
3Bozdel, Lat. Bordellum. At firſt it ſignified any 


| ſmall cottage which * grew infamous for a licentious 
Provided, that this a& ſhall not ex- 


alehouſe, and the common habitation of proſtitutes ; 
thence by deprees a bordel, or by Metatheſis a brodet; 
brothel and brethel-houſe came to ſignify a lewd place, a 


| ſtew; from which femme-bordelier, a common whore, 


Hence in Chaucer, a borelman, contra&tion of brothelman, 
a looſe idle fellow; and borel folks, drunkards and Epi- 
cures, Which the. Scotch now call buriel-flk, Cowell, edit. 
I727. 0'>, $ " 
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1392v-halfpenny (Sax. board, tabula, and haifpenny, | 


ebolus ) Is money paid in fairs and markets for ſetting up 
tables, boards, and ſtalls for ſale of wares. . /z antiquts 
chartis multi immunes fiunt ab iſta ſolutione, ſays Spelman. 
It is corruptly written borthalpeny, and brodhalþeny in ſome 
authors. 

3Bo2dlands, The /ands which lords keep in their hands 
for the maintenance of their b9ard or table. E/2 domini- 
cum quod quis habet ad menſam ſuam & proprie, ficut ſunt 
bordlands Ang lice, i. e. deminicum ad menfam. Bratt. 
lib. 4. tract, 3. cap. 9. num. 5. which poſſeſſion was an- 
ciently termed bordage. Sax. Di&t. verbo Bord, And 
the bordarii (often mentioned in Domeſday) were ſuch as 
held thoſe lands which we now call Demeſne lands, See 
Antiq. of purveyance, fol. 49. 

2Wo2dlode, The firm, or quantity of food or provi- 
fon, which the bordarii or : bord-men payed for their 
berdlands. The old Scots had the term of burd, and meet- 
burd, for viQtuals and proviſions ; burden-fach, for a ſack 
fall of provender. From whence probably came our Eng- 
lib burden at firſt ; only a load of meat and drink ; which 
we ſeem ſtill to retain in the proverb, He has got his bur- 
den, i.e. as much drink as he can bear or carry off, Bord- 
lode was alſo a ſervice required of the tenant to carry tim- 
ber out of woods of the lord to his houſe. Cowell, 
edit. 1727. | | 

Bo2d-ſervice, 1s a tenure of ordlands; by which 
ſome lands in the manor of Fulham, in com. Middleſex, 
and elſewhere, are held of the biſhop of London, and the 
tenants do now pay ſixpence per acre in lieu of finding 
- proviſions anciently for their lord's board or table. Cowell, 
ane. £259; --- 

Bo2g-biigch, or Burg-bzycy, The breach or viola- 
tion of {uretithip, or pledge, or mutual fidelity among the 
Saxons. 

2502otgh, or 1Bozow, In Latin burgus, burgum; may 
be derived either from the French burg, 1. e. pagus; or 
. from the Saxon borhoe, pignus. It ſignifies with us a 
corporate town, that is not a city, 2 Edw. 3. cap. 3. 
namely, ſuch as ſend burgeſles to the parliament, the num- 
ber of which may be ſeen in Cromp. Furijd. f. 24. it may 
be probably conjectured, that anciently it was taken for 
_ thoſe companies conſiſting of ten families, which were to 
be pledges for one another. See Braft. hb. 3. traft 2. 
cap. 10, See Yead-bozow, and Bozow-hean; and Lamb. 
Duty of Conſt. pag. 8. Lyndewosd upon the Provincial 
(ut ſingula de ſenſubus } ſpeaks to this effe&t, Aligut inter- 
| pretantur burgum efſe caſtrum, vel locum ubi ſunt crebra 
caſtra, vel dicitur burgus, ubi ſunt per limites habitacula 
#lura conſtituta ; but afterwards defines it thus: Burgus 
dici pþoteſt villa quacungque, alia a civitate, in qua eft uni- 
verſitas approbata, Some derive it from the Greek. word 
Tvey0, that is, turris. See Shene de verb. ſignif. Vergeſtan, 
in his reſolution of decayed intelligence, faith, that burg 
or burgh, whereof we take our borough, metaphorically 
ſignifies a town having a wall, or ſome kind of cloſure 
about it. All places that in old time had amongſt our 
anceſtors the name of borough, were 'one way or other 
fenced or fortified. Lit. /e&. 164. Yet ſometimes this 
word is uſed for villa inſignior, or county-town of more 
than ordinary note not walled. Cowell, edit. 1727. 

Bozough-Engliſh, (Sax. borhoe engliſe) Is a cuſtom 
which prevails in certain aticient boroughs, by virtue of 
which the youngeſt ſon ſhall inherit his father, as to the 
lands of which he is ſeifed in fee or fee tail, The reaſon 
of this cuſtom ſeems to be, that in theſe boroughs people 
chiefly maintain and ſupport themſelves by trade and in- 
duſtry; and the elder children being provided for out of 
their father's goods, and introduced into his trade in his 
life-time, were able to ſubſiſt of themſelves without any 
tand proviſion, and therefore the lands deſcend to. the 
youngeſt ſon, he being in moſt danger of being left deſti- 
tute. Lit. /et, 165. Noy 106. It is called borough 
engliſh, becauſe, as ſome hold, it firſt prevailed in England. 
Co. Lit. 110. b. Others have told us, that the reaſon of 
this inſtitutirn was, becauſe the lord demanded the firſt 
night with the bride, ſo that they thought the eldeſt not 
legitimate. Preface ts 3 Mid. Rep. 


4 
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If land in borough engliſh be given to- 4. RET 
for the life of B. and A4.'dies "8 life of Pagers berg, 


fons, the youngeſt hall -be the ſpecial oc ing twa 
the heir that is repteſentative of the 2 ny pap becauſe 


. «x3 q +; lan 
that natuxe, muſt be the occupant, fince the þ.: (> 
take by defcent, and not by purchaſe, Gy, > wp - = 


2 Lev. 138. 3 Keb. 475, Paugh. 201, 

By the cuſtom of borough engliſh 
have the whole of her huſband's lands in dower Which ; 
called her free-bench ; and this is given to her the * A 
to provide- for the younger children, with the car ho 
whom ſhe is intruſted. Co. Lit. 33, 111, F.N.3Z hr 
Cro. Eliz. Me. þl. $66. | "0 

For a condition broken, the heir at Common lay ſhail 


the widow halt 


-| enter; becauſe the condition is a thing of a new creation 
9 


and collateral to the land ; but when the eldeſt for enter 

the youngeſt thall enjoy the land; for by breach of i 
condition he is reſtored to the ancicnt eſtate, Cro. Flix. 
204. Pla. 28. m 

If a man be ſeifed of land of the nature of boronoh 

engliſh, and hath iſſue two ſons, and die, and the eldetk 
fon, before any entry made by the youngeſt, enters jay 
the land by abatement, and dies ſeifed, this ſhall not take 
away the entry of the youngeſt brother, becauſe the 
eldeft ſhall be preſumed to enter to preſerve the eltate in 
the family, which he or his heirs may ſome time or other 
upon failure of his brother's line, happen to enjoy, Go. 
Lit. 242. OS : 

If a man ſeiſed of borough engliſh lands makes a feof. 
ment in fee, to the uſe of himſelf and the heirs male of 
his body (/ecundum curſum communis legis ) and dies, ha. 
ving iſſue two ſons, the youngeſt, notwithſtanding the 
feoffment and theſe words, fhall inherit thoſe lands, Dyer 
1709. - Fenk. 220.: 

The law takes notice of the cuſtoms of gavelkind and 
borough engliſh; and therefore it 1s fufficient to alledpe 
generally, that the lands are of the cuſtom of gavelkind or 
 bor:ugh engliſh. Dyer 179. b. Fenk. Rep. 220, | 

If 4. hath iſſue five ſons, and the youngeſt dies in the 
life-time of the father, having iſſue a daughter, after 
which the father purchaſes lands in borough engliſh, and 
dies, the daughter of the fifth fon ſhall ure repraſenta- 
tionis inherit thoſe lands, and not the fourth ſon. 1 Salk. 
243. 

215920ugh goods, devi/able. Theſe words are in the 
ſtatute of 4&on Burnel, 11 E. 1. c. unico. And it ſeems, 
that as before the ſtatute of 32 & 34 #. 8. no lands 
were devifable at the Common law, but in ancient baro-- 
nies; ſo perhaps at the making the ſtatute of {on Burnel 
it was doubtivl, whether the goods were devifable but in 
ancient brows : for it ſeemeth by the writ de rationalibus 
parte bonorum, that anciently the goods of a man were 
partible between the wife and children. Cowell, edit. 
1727. | 

WBozough-head, or Pead-bozoitgh /Capetalis plegius }/ 
Made up of borhce, a pledge, and head. Lamb. Duty of 
Conſtables ; where, in the explication of this and other 
Saxon words of that nature, he rehearſerh ſome ancient cu- 
ſtoms of England during the reign of the Saxons. This 
borow-head was the chief man of the decury, elected by the 
reſt to ſpeak, and do in their behalfs thoſe things that con- 
cerned them. See ozough-holders.. 

1Bozough-holvers, or WBoztholders, 9ra/i Porhor- 
ealders, Are the ſame officers with thoſe called borough- 
heads, or head-boroughs. Lamb. Duty of Conſtables. Brac- 
ton calleth them borghy-aldere, lib. 3. tract. 2. C. 10. 

Bonzel-folk, i. -. Country people, from the Fr. bourt, 
i. e. floccus : becauſe they covered their heads with ſuch. 
ſtuffs Cowell, edit. 1727. | TE 

3Boz2owing, A man borrows money, corn, or ſuct 
thing of another, he may not expett the ſame again, but 
the like, or ſo much: but if one lend me a horſe, &c- 
he muſt have the ſame reſtored. If a thing be uſed to any 
other end or purpoſe than that for which it was borrewved, 
the party may. have his ation on the caſe for it, tho yes 
thing be never the worſe; and if what is borrowed 
loſt, altho* it be not by negligence of mine ; as if I uy 
robbed of it; or where the thing is impaired or deſtroy - 
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&, admitting I put it to no more ſervice than 
he er) hevewnd. i muſt make it good : ſo where 
m_ -row a horſe, and put him in an old rotten_ houſe 
1y to fall, which falls on and kills him, I muſt anſwer 
= | horſe. But if ſuch goods” borrowed periſh by the 
er God in the right uſe of them; as where I put the 
horſe, &c. in © ftrong houſe, and it fall and kill him, or 
- lies by diſeaſe, or by default of the owner, I ſhall not 

charged. Co. Lit» 89. 29 Af; 28. 2 H, 7. 11. 

Bozholder, The ſame with headborough, from the 
 6ax, borhoe-ealder, 1. e. fidejuſſor primarius, 

pothal-penny. See Bozy-halfpenny, 

- 4ozwhal-penny, The ſame duty with bord-penny. Tn 
the charter of #. 1. to the church of St. Peter, York, 
Canmici & homines eorum ſint quieti de—— Leyrwyte, 
hengewyte, & warde-penny, & bor-whalpenny, 8 de Om- 
nibus auxiliis vicecomitum, &c. MS. Cowell, edit. 1727. 
+ Poſcage, (Boſcagium) Is uſed for that food which wood 
and trees yield to cattle, maſt ; from the Ital. bo/co, /ylva. 
But Manwood fays, to be quit de boſcagio, 1s to be dil- 
charged from paying any duty of wind-fall-wood in the 
foreſt ; it may be derived from the Greek word Booxey, 

ere. ; 
| Bolcaria, May be either wood-houſes, from 8:/cus, 
or ox-houſes, from bos. Ut iff: pofſunt demus & boſcaria 

ſatis competentia edificare, Mon. Angl. 2. pa. fol. 302. 

* Boſcus, Is an ancient word in the law of England for 
all manner of wood, The Utalians uſe bo/co in the ſame 
ſenſe, and the French, bois. Boſcus is divided into high 
wood or timber, (haut-bors) and coppice or underwood, 
(/ous-bois.) High wood is properly called /altus, and in 
Fleta, maeremium Cum una carefta de mortus boſco. 
Pat. 10 H. 6: par. 1. m. 4. per Inſpe&t. 

Þoſinnus, A certain ruſtical pipe. By inquiſition 
after the death of Laurence Haſtings, earl of Pembroke, 
22 E,3. the manor of Afton Cantlow in com. War. is re- 
turned to be held in capite of the king, by theſe words, 
Qurd quidem manerium per ſe tenetur de domino rege in ca- 
ite per ſervitium inveniendi unum hominem peditem, cum 


quodam arcu ſine corda, cum uno boſinno fine cappa, GC. | 


Ex record. Tur. Lond. CO 

Boſtar, An ox-ſtall, It is mentioned in Mat. Pari/, 
an 1234+ and in Ingulphus, Fecit tum horrea, boſtaria, 
ovilia, &c. | | 

Bota, A boot or ſhoe, that was the particular caſcea- 
tare of the monks, In ſome aſtronomical fragments of 


Jim de Walling ford, we ſee the picture of the author, 
vith this diſtich, | 


 Tonſio larga come, nigra veſtis, bota rotunda, 
. Non factunt monachum, ſed mens a crimine munda. 
| MS. Cotton, ul. D. 6. 


Botargo, or Cavear, May be imported, Stat. 10 & 
TWWll 3. 24. ſet. 14. | 

Bote, Signifieth compenſarion, recompence, fatisfa&tion, 
or amends, Lamb. Explicat. Sax. Words. Thence cometh 
manbote alias monbote, that is, compenſation or amends for 
«man ſlain, which was bound to another. In king Jna's 
laws, publiſhed by Mr. Lambard, c. 96. is declared what 
. Tate Was ordained for the expiation of this offence. 

Hence allo comes our common phraſe, to give to boot, 


tat is, compen/ationis gratia. See Skene de Verb. Signif. 


at, te, See alſo, Yenge-bote, Pouſe-bote, Theft- 
le, &c. in their proper places. | 
b Boteleſs, In the charter of- Hen. I. to Thomas arch- 
mop of York, it is (id, that no judgment or ſum of 
money ſhall acquit him that commits ſacrilege ; but he 
511 Engliſh called boteleſs, i. e. without emendation. Lb. 
> penes Cap. de Suthnet. Int. Plac. Trin. 12 Ed. 2. 
R + 48, We retain the word ſtill in common ſpeech. 
* Fridlfol, 
Nericia, Buttereſs, — Rex.—Sciatis quod conceſſimus— 
: op de Chiſhul}, decano S. Pauli Lond. Theſaurario 
jet "ga the & ſoc. ſui decani ejuſdem eccleſie, in per- 
wm habeant © teneant libere & quiete duas columpnas 
bp wells 6” quas idem decanus fieri fecit a parte auſtrali 
*ſte—— 9g Jun. Pat, 35 H. 3. m. 14, | 
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Botellaria, A buttery or cellar, in which the buts and 
bottles of wine and other liquors are repolited.—Veniet ad 
palatium regis, & ibit in botellariam & extrahet a quo- 
cunque vaſe in difa botellaria invento, vo quantum wvi- 
derit 9 aines pro faftura units picheri claretti,—An. 
31 Ed. 3. 

Botha, A booth or tent to ſtand in, in fairs or mat- 
kets..- Et duas menſuras liberas ad bothas ſuas faciendas. 
Mon. Angl. 2 par. f. 132. | 

Bothagium, Boothage, or cuſtomary dues paid to the 
lord of the manor or ſoil, for the pitching and ſtanding of 
booths in a market or fair. i9 H. 6. Rex conceſſit 
Rob. Broke—picagium, ſtallagium, bothagium, & tolla- 
gium, una cum afſiſa panis & cerviſie de novo mercats infra 
villam de Barceſter, c:m. Oxon. Paroch. Antiq. pag. 680, 


For the original of the word, from the Old Gallic bouts, 


leather jacks, fee Mr, Kennet's Glofjary. 

 Bothna, 15uthuna, Buthena, Scews to be a park where 
cattle are incloſed and fed. Hector Boetins, lib 7. ca.123. 
n. 35. And Aul, Gel. lib. 11. cap. 1. Bzthena alſo 
ſignifies a barony, lordſhip, or ſheriffyick : and demint 
Botheng, are lords of the barony, manor, &c, Skene de 
Verb. Signif. Dy 

1Sotiler of the King, (Pincerna regis, fat. 43 E9. 3. 
cap. 3.) Is an officer that provides the king's wines, who 
(according to Fleta, lib, 2. cap. 21.) may, by virtue of 
his office, out of every ſhip laden with ſale wines unum 
dclium eligere in prora navis ad opus regis, CG aliud in puppe, 
& pro qualibet pecia reddere tantum 20 folid. mercatori, 
Si autem plura inde habere vsluerit, bene licebit, dum tamen 
pretium fide dignerum judicio pro rege apponatur, 

Bottomrp or Bottomary, [s when the maſter of a ſhip 
borrows money upon the keel or bottom of his ſhip, and 


day aſſhgned, the creditor ſhall have the ſhip. Ces bottom- 
age eft quand argent eft borrow fur keil del neif, & le neif 
oblige al payment de ceo, viz. ft ne Fra pay al temps, que 
Pauter avera le neif, Latch's Rep. fol. 252. Scarborough's 
caſe. Cowell. | 

Others define betomry to be the aft of borrowing money. 
on a ſhip's bottom, by engaging the veſlel for payment ; 
ſo that in caſe ſhe miſcarries, the lender loſes his money : 
but if ſhe finiſhes her voyage, and arrives in ſafety, the 
| borrower is to repay the loan with a premium or intereſt 
agreed on (which is always adequate to the rifk) ; and if 
this be denied or deferred, the lender ſhall have the ſhip. 

Bittomry is likewiſe caled foenus nauticum, pecunia tra- 
Jefitia, and ſometimes vſura marina, though improperly z 


ways much larger than the law preſcribes for monies 


| lent on landed ſecurities, yet it is never accounted wufury; 


as marine loans are furniſhed at the hazatd' of the lender, 


on the advanced monies, the profit oughit in reaſon to be 
ſo too. | | 
Money lent on bottomry is commonly on the ſhip only, 
though ſometimes it is upon the perſon of the borrower, 
and ſometimes on both. "The firſt is where a man takes 
up money, and obliges himſelf, that if the ſhip agreed on 
arrives at ſuch a port, then to repay the loan, with the 
intereſt ſtipulated ; but if the ſhip miſcarry, then nothing : 
but when money is lent at intereſt, it is delivered at the 
peril of the borrower, and the profit of this is merely. the 
price of the loan ; whercas the: profit of the other is a 
reward for the danger and adventure of, the fea, which 
the lender takes upon himſelf, and makes the intereſt 
lawful. Lex Mercat. Red. 123. Dy 
By ſtat. 19 Geo. 2. c. 37. it is enafted, That after the 
firſt of Auguſt 17406, every ſum lent on bet tomry, or at 
reſpondentia, upor any ſubje&s ſhips to or from the Za 
Indies, ſhall be lent only on the ſhip, or the merchandizes 
laden on board her, and ſo expreſſed in the condition of 
the bond ; and the benefit of /alvage ſhall be allowed to 
the lender, his agents, &c. who alone ſhall have a right 
to make aſſurance on the money lent: and no borrower 
of money upon bottomry, or at reſbondentia as aforeſaid, 
ſhall -recover more on any affurance than the value of 
his intereſt on the ſhip or effefts, excluſive of the money 
| borrowed, 


binds the ſhip itſelf, that if the money be not paid by the 


for notwithſtanding the intereſt in theſe contratts is al- 


which the others are not ; and where the riſk is greateſt 
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borrowed. And if the value of his intereſt doth not 
amount to the money borrowed, he ſhall be reſponſible 
to the lender for the ſurplus, with lawful intereſt for 


the ſame, together with the aſſurance and all charges, &c. 


notwithſtanding the ſhip and merchandize be totally loſt, 

Stat. 19 Geo. 2, Cc. 32. intituled, An act for amending 
the laws relating to bankrupts. | 

The preamble obſerves, that many perſons within the 
deſcription of, and liable to the ſtatutes concerning bank- 
rupts, frequently commit ſecret a&ts of bankruptcy, un- 
known to their creditors, and other perſons with whom 
they had dealings; and after committing thereof, continue 
to appear publickly, and carry on buſineſs, by buying and 
ſelling of goods, drawing, accepting, and negotiating bills 
of exchange, and paying and receiving money on account 
thereof, in the uſual way of trade, and in the ſame open 
manner as if they were ſolvent, and not being bankrupt. 
And as the permitting ſuch ſecret a&ts of bankruptcy to 
defeat payment really made in the caſes and circumſtances 
above-mentioned, where the perſon receiving the ſame had 
no notice of, nor were privy to their having committed 
any aCt of bankruptcy, will be a diſcouragement to trade, 
and a prejudice to credit in general ; jt is therefore enacted, 
That after the 29th of ©#5ber 17g6, no real creditor of a 
bankrupt in'reſpett of goods ſold to, or bills of exchange 
really drawn, negotiated, or accepted by ſuch bankrupt in 
courſe of dealing, ſhall be liable to refund to the aſlignees 
of the bankrupt's eſtate any money, which before the ſuing 
forth of ſuch commiſſion was really in the courſe of 
trade reccived by him of ſuch bankrupt, before he had 
knowledge or notice of his becoming a bankrupt, or being 
12 inſolvent circumſtances. | ES 

And as merchants and other traders frequently Iend 
money on bsttomry, or at reſþondentia, and cauſe their 
vellels with their cargoes to be inſured ; and where 'com- 
miſſions of bankruptcy have iſſued againſt the obligor, or 
aſſurer, before the loſs of the ſhip or goods hath happened, 
it hath been made a queſtion, whether the obligee, or the 
aured, ſhould be let in to prove their debts, or be ad- 
mitted to have any benefit under ſuch commiſſion, which 
may be a difcouragement to trade : for remedy whereof 
it is enafted, That the obligee in any bottomry or reſpon- 
dentia bond, and the aſſured in any policy of inſurance 
made bona fide upon a valuable conſideration, ſhall be 
admitted to claim ; and after the loſs or contingency, to 
prove the debt thereon, in like manner as if the ſame had 
happened before the iſſuing of the commiſſion of bank- 
ruptcy, and ſhall receive a proportionable dividend of 


the bankrupr's eſtate ; and every bankrupt ſhall be dif- 
charged from the debt on ſuch bond and policy of in- 


ſurance as aforeſaid, and ſhall have the benefit of all the 
ſtatutes againſt bankrupts, in like manner as if ſuch loſs 
or contingency had happened, and the money due thereon 
had become payable, before the time of the iſſuing of ſuch 
commullion. | 

The defendant had lent 3oo 7. on a bottomry bond, 
and afterwards inſured 4501. on that ſhip with the plain- 
tiff for ſix guineas þer cent. premium, as intereſted for 
money lent, &c. 'The ſhip outlived the time at which 
the money was payable, and afterwards was loſt in the 
Eaſt Indies. "The defendant recovered the money on the 
bottomry bond, and afterwards ſued the inſured upon 
their policy, who brought their bill to be relieved, for 
that the money inſured by the policy was the money lent 
upon the bottomry, and that the defendant was no other- 
wiſe intereſted in the ſhip; and that the money being 
paid, no uſe ought to be made of the policy. "The 
court decreed the policy to be delivered up. 2 Eq. Abr. 
371. Trin. 1692. Goddart and Garret. S. C. 2 Vern, 269. 
where it is held, that a perſon having no intereſt but 
his bottomry bond cannor inſure; and that a perſon who 
has no intereſt in the ſhip or cargo cannot inſure, though 
the policy was intereſted or not ; but inſurances are for 


the benefit of traders only, nos that others unconcerned” 


ſhould make unreaſonable gain. 

Where the defendant lent the plaintiff 250 /. on a 
bottomry bond, and afterwards inſured on the :ame 
ſhip; but the inſurance was larger as to the voyage, 
there being liberty to go to other ports and places than 


2 


1684. 
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what were contained in the condition of the bot 
bond. "The ſhip being loſt, the detendant recove Iv | 
money on the policy of inſurance, and. alf Put * the 0 
tomry bond in ſuit, the ſhip, though o ne bot. 
viated from the voyage mentioned in th 
plaintiff brought his bill, pretending the defendant g 
not to recover both on the inſurance, and lf why 
bond, he having infured only in reſpe& of the = "a 
he had lent on the bottomry. And therefore the late 
tiff would have had the benefit of the inſurance = 
the premium; but the court held, that the defer 
having paid the premium was intitled to the beneg F 
the policy ; and the inſurers might 


as Well pretend 
| to 
have aid of the bottomry boud, and to Giſcount the mo 


ney recovered on the policy to eaſe the bottomry bond 
Mich. 1716. Harman and Vanhatton, 2 Vern. F179, ; 

The plaintiff entered into a penal bond of bottomry 
to pay 40s. fer month tor 50/. The flip was to & 
from land to the Spaniſh illands, and fo to return po 
England; but if ſhe periſhed, the defendant was tg loſe 
his 50/7, She went accordingly to the Shari/} iſlands, 
took in Moors at Africa, and upon that occaſion went to 
Barbadves, and then periſhed at ſea ; the plaintiff. deing 
ſued on the bond and penalty, pretended, that the devia- 
tion was on neceſlity : but his bill was diſmiſſed, ſaving as 
to the penalty. 2 Chan. Caf, 130. Vid, 2 Salk. 444. 

But where 7. S. entered into a bottomry bond, where. 
by he bound himſelf, in conſideration of 400. as well 
to perform the voyage within ſix months, as at the fix 
months end to pay 4o0/. and 4o/. premium, in cafe 
the veſſel arrived ſafe, and was not loſt in the voyage, 
And it fell out that 7. S. never went the voyage, 
whereby his bond became forfeited ; and he preferred a 
bill to. be relieved : and in regard the ſhip lay all along 
in the port of London, and ſo the defendant run no ha- 
zard of loſing his principal, the lord keeper thought fit 
to decree, that the defendant ſhould loſe the premium of 
40 1, and be contented with his ordinary intereſt, Mich. 
Deguidler ahd Depeifter, 1 Vern. 263, - | 
A part-owner of a ſhip borrowed money of the plain- 
tiff upon bottomry bond, payable on the return of the 
ſhip from the voyage ſhe was then going 1n the ſervice 
of the Eaſt India company ; and the Eaft India com- 
pany broke up the ſhip in the Indies; and the owners 
brought their aCtion againſt the company, and recovered 
damages ; but they did not amouat to a full {atisfaCtion. 
And the obligee brought his bill to have his proportion- 
able ſatisfa&tion out of the money recovered : but his 
bill was diſmiſſed, and he left to recover as well as he 
could at law ; for a court of equity. will never a{filt a bot- 
tomry bond, which carries an unreaſonable intereſt, 
Mich. 1701. Danby and Turner, 1 Eq. Abr. 372. 

Bill to be relieved againſt a bottomry bond, with con- 
dition, that if the ſhip $. bound to the Zaft Indies, ſhall 
return to L. within thirty-ſix months, or it ſhe does not 
return within thirty-ſix months, not being taken, Or loſt 
by inevitable accidents within that time, then the money 
to be paid, &c, The ſhip was detained in the port of Surat 
in India by imbargo by the Great Mogul, fo that ſhe 
could not fail from Surat till after the thirty-ſix montas 
were Elapſed, and in her return home was taken by the 
French ; but, being after the thirty-11x months, the bond 
was forfeited : but there being no fault in the maſter, 
and the voyage delayed by inevitable accident, v12: by 
the ſaid embargo, the bill prayed 79 be relieved againſt the 
penalty of the bond. Harcourt C. diſmiſſed the bill, but 
without coſts, ſaying, He could nt relieve againft the ex- 
preſs agreement of the parties ; but if the defendant had 4 
ſured this money upon the ſhih, the plaintiff ſhould have ” 
benefit of the inſurance, upon allywing the defendant the 
charges of the inſurance, if the plaintiff pays the maney 
within three months. Vin. Abr. tit. Bottomry Bonds. : 

Debt upon an obligation with condition to pay lo — 
money (which was more by a third part than the y 
intereſt of the money) it the ſhip returned within 
months from O/tend in Flanders to Lindon, and if = 
not return, then the obligation to be void. The defen = 
pleaded, that there was a corrupt agreement cop 4s 
him and the phintiTF; and that at the tune of ma 'n 


3 the 
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# the cligatiorl, it was agreed he ſhould have no more 
: interett than the law allowed, in caſe the ſhip 
Wal ever return, and avers that the bond was entered 
- into by covin tO avoid the ſtatute of uſury. Per Halt, 
Clearly this bond is not within the ftatute, for this is 
the common Way of inſurance, and if this were void by 
the ſtatute of uſury, trade would be deſtroyed; for it 13 
: caſualty whether every ſuch ſhip ſhall return or not: 
but he agreed the averment was well taken, becauſe it 
${cloſed the manner of the agreement. Hardres 418. 
Joy and Kent, Molloy, b. 2. c. 7. ſet. 12, 

Where 4. lends B. 100/. to freight a ſhip abroad 
and they agree that if the ſhip comes home ſafe, A. ſhall 
have 150 0. and that if ſhe does not, that he ſhall leſe 
the 1001. this is not uſury, but good by the cuſtom of 
merchants; becauſe of the great perils of the fea, and 
both princip?] and intereſt run the ſame hazard of being 
loſt; but if the principal be ſecured, and the intereſt on- 
ly depens on hazard, if it be more than 1s lawful, it is 
uſury. 2 Ral, Rep. 48. 5 Co. 70, &c. Cro, Fac. 
208, 508. 1 Keb. 339, 711. 

So where the condition of a bottomry bond was, that 
if the obligor, or the ſhip, or the goods return ſafe, then 
to pay more than the legal interett ; this was adjudged 
good by the cultom of merchants, though it depends on 
many contingencies; and thuugh the obligee may be ſaid 
: to run little hazard 3 and though any of the contingen- 
ties become impoſlible, as if the obligor die before his 
return, &c, yet the bond remains payable, contary to 
the general rule of. law in ſuch caſes; for the law ſup- 
_ plies theſe words, which ſhall firſt happen, and fore- 

cloſes the election of the obligor, and gives it to the 
obligee to take iis eleAion on which of the contingen- 
cies ſhall firſt happen. 1 Lev. 54. 1 Sid. 27. | 

A ſhip going in the fiſhing trade to Newfoundland 
(which voyage muſt be performed in eight months) the 
| F/aintiff gave the by aa 501. to repay 6ol, upon the 

return of the ſhip ta Dartmouth; and if by leakage or tem- 
peſt he ſhould not return in' eight months, then to pay the 
principal money only, and if ſhe never returned, then he 
ſhould pay nothing ; all the court held, that this is no uſury 
within the ſtatute; for if the ſhip had ſtaid at New- 
foundland two or three years, he was to pay but 60/. 
upon the return of the ſhip, and if ſhe never return, 
then nothing; ſo that the plaintiff run a hazard of ha- 


*% 


ving leſs than the intereſt which the law allows, and 


poſhidly neither principal nor intereſt, Crs, Fac. 208. pl. 
Irin, 6 Fac. B, R. Sharpley v. Sturrell, S.C. cited by 
Dodderbridge J. Cro. F. 508, 509. pl. 20. By name of 
Dartmouth's caſe, where one went to Newfoundland, and 
another lent him 10017, for a year, to victual his ſhip; 
and if he returned with the ſhip, he was to have ſo many 
10001. hfhes, and expreſſed at what rate, which exceeded 
the intere{t allowed by the ſtatute; and if he did not re- 
furn, then he ſhould loſe his principal, and adjudged no 
ulury, Vin. Abr. tit. Bottomry bonds (A.) 

Debt upon a bond of 3001. conditioned, that if ſuch a 
ſorp ſail:d to Surat in the Eaſt Indies, and returned Jafe to 
London, or if the owner and his goods return ſafe, &c. 
the defendant ſhould pay to the plaintiff the principal 
lum 300 /. and alſo 40 /. for every 100 1. but if the ſhip 
ſhould periſh by any unvoidable caſualty of the ſea, fire, 
or enemies, to be proved by ſufficient evidence, then the 
| Famtif was to have nothing, The queſtion was, whe- 

ther this was an ufurious contrat? Adjudged, that it 

Wes not, and that it was a good bottomry contract, 
Bridgman Chief Juſtice, diſtinguiſhed between a bargain 
and a loan; for if the bargain is plain, and the princi- 
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the country, and where. he hath no owrers, nor any 
200ds of theirs, nor of his own, and cannot procure mo - 
ney by exchange or otherwiſe, ard that for want of 1m0- 
ney the voyage might be retard.d or defeated, money may 
be taken up upon bottomry, and all the owners are liable 


owners are liable by their veſlz] ;-and the owners have 
their remedy againlt the maſter. But the perons of the 
owners are no W-ys liable by the a&t of the mUler for 
money taken up. AZzi/y, b, 2. 11. [t, 11. 

It is certain, that the preater the danger is, if there 

be a real adventure, the greater may the profit be of the 
money advanced; though fome ſeem to be of opinion, 
that any profit or advantage oucht not to be made of 
money ſo lent, no more than of that which is advanced 
on a {imple loan, and on the peril of the borrower. How- 
ever, all or moſt of the trading nations of Chri/tendim do 
at this day allow it as a matter moſt reaſonable on ac- 
count of the contingency or hazard that the Jender runs: 
and therefore ſuch money may be advanced ſeveral ways ; 
ſo that the lender runs a hazard. AZloy, b. 2. c. 11, 
ſed. 14. 
There is another way of advancing money called »/u- 
ra marina, joined the advanced money, 2nd the dan- 
ger of the fea together; and this is binding ſometimes 
upon the borrower's ſhip, goods, and perſon: the pro- 
duce of this will advance ſometimes to 20, 3o, and 
ſometimes. 4O per cent. As for inſtance: a private 
gentleman has a 10021, ready money Iying by him; and ha- 
ving notice of an ingenious merchant who hzs credit beyond 
ſeas, and underſtands his buſineſs well, applies himſelf to 
him, and offers him 10co/. to be laid out in ſuch com- 
modities as the merchant ſhall think convenient for that 
port or country the borrower deſigns them for, and that 
[he will bear the adventure of that money during the 
whole voyage (which he knows may be accompiitſhed 
within a year). Hereupon the contract is agreed upon 
5 per cent, is accounted for the intereſt, and 12 fer cert, 
for the adventure outwards, and 12 per cent, for the 
goods homeward; fo that upon the return the lender re- 
ceives 29 fer cent. and this cannot be uſury by the laws 
of this realm, on account of the riſk and danger which 
the lender runs. dolly, b., 2.c. 11. ſe. 14. 


Form of a Bill of Bettomry. 


T O all people to whom theſe preſents ſhall come, T AB. 
+ of, &c. owner and majier of the ſhip called, &c, of the 
burden of two hundred tons, now riding at, &c, and bound 
for, &c. in the Weſt Inties, ſend greeting: Ihereas 1 


1001. for the ſetting forth the ſaid ſhip to ſea, and furniſhing 
ber with proviſions for the ſaid voyage, which C. D. of, 
&c. merchant, hath on requeſt lent unto me, and ſupplied 


during the {aid voyage: now know ye, that I the ſaid A, 
B. do by theſe preſents, for me, my executors and aumint- 
ftrators, covenant and grant to and with the ſ.id C, D. 


day, &c. depart from the river Thames, and ſhall, as 
wind and weather ſhall ſerve, proceed in her voyage ti, 
&c, in the Weſt Indics; and having there tarried until, 
&c. and the epportunity of a convoy, or being ſooner diſ- 
patched (which fha!l fir/t happen) ſhall return from thence, 
and ſhal;, as the wind and weather ſhall ſerve, direfly jail 
back tothe river of Thames to finiſh her ſaid veyage - and 
I the ſaid A. B. in conſideration of the ſaid ſum of 100. 


Pal is in a hazard, it cannot be ſaid within the ſtatute of | zo me in hand paid by the ſaid C. D. at and before the 


uſury; but it is otherwiſe if a loan, where it is intended 
that the principal is in no hazard; and adjudged per tot 
wr. for the plaintiff, that this contraſt is not uſurious 
Sid, 27. pl, 8, Hill, . 12 Car. 2. C. B. Soome v. Gleem, 
in, Ab.. tit, Bott, Bonds (A. 2.) _ | 

A maſter of a ſhip hath no power to take up money 
) bottomry in places where his owner or owners dwell, 


ſealing and delivery of theſe preſents, do hereby bind myſe'f, 
my heirs, executors, and adminiſtrators, my goods and chat- 


tackle, and apparel of the ſame, to pay unto the ſaid C. D. 
his executors, adminiſirators, or aſſigns, the ſum of 1201. 
of lawful Britiſh money, within one and twenty days next 
after the return and ſafe arrival of the faid fhip, Yn 


4 it were only for ſo much as his part comes to in| the ſaid river Thames, from the ſaid intended voyage. 


= laid ſhip : otherwiſe, he and his eflate muſt ſtand li- 


1 


thereunto: otherwiſe he {hall bear the loſs, that is, the. 


the ſaid A. B. am at this time neceſſitated to take up, ufp-+ 
on the adventure of the ſaid ſhip, called, &c, the ſum of 


me with at the rate of 20 I, for the faid hundred pounds. 


that the ſaid ſhip ſhall with the firſt fair wind after the 


tels, and particu/arly the ſaid ſhip, with the freight, 


And I the ſaid A. B. do for me, my executors and admi- 
© to anſwer the ſame. But when a maſter is out of| niftrators, covenant and grant, to and with the ſaid C. of 
5 M is 
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his exrcutors and admini/irators, by theſe preſents, that [ the 
Jaid A. B. at the time of ſealing and delivery of theſe 'pre- 
fents, am true and l.wful owner and maſter of the ſaid 
hip, and. have power and authority|to charge and engage the 
en ſhip as aforeſaid; and that the ſaid ſhip ſhall at all 
imes after the ſaid voyage, be liable and chargeable for the 
payment of the ſaid 1201. according to the true intent and 
meaning of theſe preſents. And lajtly, it 1s herely declared 
and agreed, by and between the ſaid parties to theſe pre- 
ſents, that in caſe the Jaid ſhip ſhall be loft, miſ arry, or 
be cajt away before her next arrival in the ſaid river of 
Thames from the jaid mtended voyage, that then the ſaid 
payment of the ſaid 1201. ſhall not be demanded, or be re- 
coverable by the faid C, D. his executors, adminiſtrators, or 
a(/izns, but ſhall ceaſ» and determine, and the lojs thereby 
| be whally borne and ſuſtained by the ſaid C. D. his executors 
and adminiſtratirs: and that then and from thenceforth 
every att, matter, and thing herein contained on the part and 
beha f of the ſaid A. B. ſhall be waid; any thing herein 
contained ta the contrary notwith/!anding, In witneſs 


&C, 


2Sovata terrae, Is as much as one ox can plough in a 
year: (&o bovate terre factunt carucatam terre, ofto caru- 
cates faccunt unum feodum militis, 28 acre faciunt bovatam 
terre. MS Cujus finguly bovate ſunt quindecim acre 
{erre. Non. Angl. par 3. fol. gi. b. See Drgang . 

15ouche of court, or, as it is commonly called, 
budge of court, Was a certain allowance of proviſion from 
the King to his knights and ſervants that attended him 
10 any military expedition. "The French avoir bouche a 
la cour, is to have an allowance at court of meat and 
drigk; but ſometimes it is extended only to bread beer, 
znd wine; and this was ancient]y in uſe as well in the 


houſes of noblemen, as in the King's court, as appears 
by this indenture, X | 


Ce/fte endenture fait parentre les Nobles hommes Monſieur 
To. Beauchamp, counte de I/arwyke de une parte, & 
onſieur Joh. Ruſlel de Strengeſham chivalier dauter part, 
teſmoigne, gue le dit Monſieur Johan et demeure ove le dit 
counte pur terme de ſa vie, pur la pees & pur guerre, & 
prendra pur la pees du dit counte annuelements wvynt livres, 
az la vie du dit Monſieur Johan, del manor le dit counte 
«e Chedwo th en le countee de Glouceſter, & pur la guerre 
guareant livres, & ſerra paie annuelement es turmes de la} 
nativitee Seinte John de Baptijte & de Nowel per ovels 
portiones des iſſues du dit manoir de Chedworth, per les 
mains del gardein de meſme le manoir, & avera le dit Monſ 
Johan pur la pees, quant il ſerra maunde de venir al dit 
caunte, Bouche au Cour pur lui meſme, un chamberlein & 
un garſon, feyn, provendre & Ferrue pur trois chivaulx 
pur la temps de ſa demoure, & pur la guerre le dit Mon. 

Johan Aountra lui meſme convenablement, & avera Bou- 
che au Cour, ou liverie par lut meſme, un chamberlein & 
trois garſons, ou gages al afferant & feyn, provendre & 
Ferrure pur cynk chivaulx en manere come autre de ſon eſ- 
zat, ove le dit counte, prendront. 
foit eritre Ie dit counte & le dit Monſ. Johan i come il 
fait parentre lui & autres bachilers de ja retenue pur terme 
de vie. Et woet & grante le dit counte per ceſtes preſentes 
lettres, que fi la dite rent annuele de xx. pur la pees, ou de 
x11. pur la guerre ſoit a derere & nyent paye pur un moy apres 
aſcun des termes avantditz, quebien liſe au dit Monſ. Johan 
ou ſon attornie en celle partie en le dit manoir de Chedworth 
de/treindre pur les arrearages de la dite rent, fc, Donne 
a noſire Chaſlel de Warwyke le xxix. jour del moys de 
Marcz an du regne ls Roy Richard Second, puis le con- 
queſt jjme. | 

See Kennet's G/oſ. to Paroch. Anttq, 


2Zoveria, or Boverium, An ox-houſe or ox-ſtall, 
lica ubt /tabulantur boves; according to Glof. in 10 Script. 
And Mn. Angl. 2 par. f. 210. hath theſe words 
ad farciendum 1bi boverias ſuas, & alias domos uſibus ſuis 
neceſſariis, The Scotch now call *a cow-houſe a byer, as 
in the ballad of Chrift kirk on the green———The balt flew 
over the byer. Cowell, edit. 1727, 


2 


8 El. c. 10. 


Et fs i preigne priſoner, | M 


| ad vigil, S. Mich. prox. ſequen 


8 FE A 


Woberton, in Glamoroanſhire, See 2ovium. 


J5oviiim, The town in /Yales, fo calleq by the 
cients, now known by the name of Baverton, mo 

Wovettus, A young ſteer or bullock, caftrate 
Unus bovettus mas, quatuer bovicule foaming, 
Antiq. p. 287. | 

Vovicula, An heifer or young cow 
Eaft riding of Yorkſhire they call a whee 
Poſſunt JO Rn vacce, & wunus 
culis, Paroch. Antiq. pag. 495. 

JBoulccl retns, Vo what duties liable, flat, 
Fill. & Ma. c. 5. ſeft. 2. 

Wound, or Boundary. (Yunda)——Secundum meg; 
meras, bundas, & Marchias fore/?@, 18 E4, ;, tin, Pj. 
fel. 6. Sir Edward Coke, in 4 Inft. fol. 318. derives 
from the Saxon bunna; but there is no ſuch word in the 
Saxon dictionary. 

3Bow-bearer, Is an under officer of the foreſt ; whoſe 


oath will inform you of the nature of his office, in theſe 
words: 5 


" AN 
Paroch, 


» Which in the 


Faurus cum boyi. 


4&x 


1 will true man be to the maſter of the foreſt, and ty 
his lieutenant; and in their abſence 1 ſhall truly over-ſee 
and true inquiſition make, as well of ſworn men as unſworn 
in every bailtwick, both in the north bail and ſouth bail 
this foreſt, and of all manner of treſpaſſes dine, either iq 
vert or veniſon; 1 ſhall truly endeavour to attach, or caul; 
them to be attached in the next court of attachmont, there 
to be preſented, without any concealment had to my knowledge, 


So help me God, Cromp. Furiſd. fol. 201, 
Bows and 1Eow-ſtaves. Four bowſtaves ſha'l be im- 


ported with every ton of merchandize from /enice, fiat, 
12 £4. 4.c. 2, Ten bows for every butt of malmſey, 
1-R1c.- 3. 6.31. 0 Hen. '$. ic 11-13 Eliz." ci; 


{Archery to be uſed by all able men, 17 £4. 4. c. 3, 


The price of bows limited, 22 Ed. 4. c. 4. 3 Hen. 7, 
c. 13- 33 Hen. 8. c. 9g. 8 Eliz, c. 10. Bow:-ſtaves 
diſcharged of cuſtom, 19 Hen. c. 7. 2. Shooting in croſs- 
bows by thoſe who have not 200 marks lands, prohibited, 
19: Hen. 7. 6:4. 3 Hen. $..c. 14- 6 Hen. 8c, 17. 
I4 & 15 Hen. 8. c. 7, Croſs-bows and hand guns pro- | 
hibited, 25 Hen, 8. c. 17. 33 Hen. 8. c 6. Every - 
bowyer in London, &c. ſhall keep fifty bows of elm, &c, 


25owyers, One of the ancient cor 

of London. See JBows. 
15or-wood. Szce Uood. 
1Bozoues. See Buſones. | 

Wyacelets, Hounds or rather beagles of the ſmaller 
and flower kind.—— Rex con/{ituit J. L. magi/irum canum 
ſuorum vocatorum braclets, dans et licentiam experiendi eoſ- 
dem canes necnon habendi & faciendi cum eis ſeftas ad 
quaſcunque beſtias infra foreſlas & chaceas ſuas þ' out fi 
fore widebitur faciendum pro expeditione & wnformatione 
diflorum canum Pat. 1. R, 2. p. 2. 
1B2acelets of glaſs, To what du 
a." C8. Jett. 2: 

WBeacenarius, (Fr. braconier } The huntſman, maſter 
of the hounds.—— Rex mandat baronibus qued allocent 
Rob. de Chademoth vicecom. Lincoln. {vi s. vii d, quos 
per preceptum regis liberavit Joh. de Bellovento pro puturd 
ſeptem leporariorum, & trium falconum & lanerar. & pro 
vadiis unius bracenarii, a die $. Joh. Bapt. an. 14 u/que 
t. utroque die computato, VIZ. 
pro putura cujuſlibet leporarri & falconis 1 d. 06. & pro Uadiis 
pradifti bracenarii per idem it d,—— Comput. de anno 
29 Ed. 1. Rot. 10. in dorſo. 

Bzracetus, (Brachetus) Fr. 
indagator l:-forum. So a braco was properly : 
hound, brachetus was the beagle or ſmaller hound ; bra- 
cheta, the bitch in that kind. ——Cart. Hen. 2. Rex. 
Ang. ——Concedi eis duos leporarios, & quatuor bracetos 
ad l-porem capiendum. Mon. Angl. tom. 2. P- = = 

Wzacheta, canis femina, que leporem wel vulpem by 
odore perſequitur, vulgo a brache, Gal. brachet.—— 
duos leporarios & quatuor brachetas ad capiendum leporem 
vulþbem, Chaita 11 Ed. 2. Wacina, 


porations of the city 


m. 21 
ties liable, 4 WVill.& 


bratet, braco, canis ſagax, 
the large fleet 


B R A 


Sacina, A brewhouſe. MS. penes Will, Dugdale, day alſo for a malſter or malt-maker; it was adjudged 


ml. | s ; . 

221mm, A brewing; the whole quantity of ale 
Gorey one time, for which to!/efter was paid 4 the lord 
1 ſome (NANOTS. | SOA WEITE, | 

Vragon, Was 2 famous lawyer of this kingdom, re- 
rowneo 107 his knowledge both of the Common and Civil 
Jaws, a8 appeareth by his book, He lived in the days of 
He. 4. Staunf, Pref. fo. 5. and, as ſome ſay, was 
Lord Chief Juſtice of England. | 

12age. br oughton in Hampſhire. 

152,upton. Sce Bzemenium, 

11ancaiter. See Bzanodunium, 

1ranuy, 4 kind of {pirits or itrong water, made 
chiefly in France, and extracted from the Jees of wine or 
cycer, mentioned in the aCt 20 Car. 2, cap, I. upon an 
argument 1n the Exchequer, anno 1668, whether brandy 
were a /trong water 01 ſpirit, \t was relolved to be a ſpirit, 
Put the 25th of Novem. 1669, by a grand committee of 
the whole houſe of commons, it was voted to be a firong 
water, perfectly made. See the ſtatute in purſuance 
thereof, 22 Car. 2. cap. 4. 

The exciſe upon brandy ſettled, 22 Car. 2. c. 4. 9 & 
10 I. 2. cap. 21. ſet. 27. 6 Geo. 2. c, 17. 


Exciſe upon Guernſey brandy, 2 W.&. M. Pe. 2. c.g. 


(1. 12. | 
Ped in veſlels of leſs than 69 gallons, forfeited, 
alW.& M.c. 5. fed. 8. : : : | 
| Repeal of the prohibition of importing foreign brandy, 
eW.& M. c. 2. ſedt, 2. ; | 

Brandy, &c. imported in ſhips under 15 tons burden 
forfeited, 12 S'13 WY. 3. c. 11. ſet, 20. 5 Geo. 1. 
"8 v0 | 

Diſtillers permitted to retail brandy without licence, 
1 Ann , flat 2. c. 14. ſect. 2. | 

Brandy unduly imported forfeited, x Ann. ff. 2. c. 14 
et. 2. | 

All perſons permitted to diſti] brandy from Britiſh malt 
or cyder, 12 Ann. ft. 2. c. 3. ſed. 9. 

All dealers in brandy, &c. to enter their warehouſes, 
&c. b Geo. I. c. 21. ſef.. 11. 4 

Brandy, &c. not to be imported in ſhips leſs than 30 
tons, Geo, I. c. 21. ſet, 29, Not in ſhips leſs than 
40 tons, 8 Geo. 2 c. 18. | | 

Foreign brandy to bekept ſeparate from Br:tifh, 8 Geo, 1. 
c 18, ſer. II, | no 

Foreign exciſeable liquors may be ſeized by any officer 
of the cuſtoms or exciſe, 8 Geo. 1. c. 18. ſe. 24, 
Foro on hawking brandy, &c. 6 Gee. 2. c 17, 
ed, 11, ; 

Duties on retailers of brandy, &c. g Geo. 2. c. 25: 
19. Geo. 2.: c.. 17; -fedt. 8. | | 

Occupiers of houſes where brandy, &c. is retailed, 
deemed retailers, 11 Geo. 2. c. 26. We 
| Reſcuing unlawful retailers of brandy, &c. or aſſaulting 
informers, tranſportation, 11 Geo. 2. c. 26. ſeF. 2. 
Hawkers of brandy, &c. may be apprehended by any 
perſons, 11 Geo. 2. c. 20, ſet. 5. 
_ on retailers of brandy, &c. altered, 19 Geo. 2. 
SY | 

Penalties on retailing without licence, 16 Geo. 2. c. 8 
ſel, g. 24 Geo. 2. c. $0. ſeft. 9 | | 

Penalties to be regulated by the law of exciſe, 17 Ges. 
2. C 17, ſet. 16. | | 

Offenders to be whipped in the houſe of correction, 
17 Geo, 2.c, 17, ſeft. 17. | | 


Seetitles Diſtillers, Exciſe, and Spirituous Liquozs: 


Bzanodunium, Branca/ter in Norfolk, 
Branogenium, 'orce/ter. Mm 


B* NB 


18 Ed. 2, qurd venditio brafii non eff venditio vittua iu, 
nec drvet puni i ſicut verditio panis, & cerviſe & hu;uſmods 
contra formam /{atuti, "To make malt (inland malt) was 
a ſervice paid by ſome tenants to their lord. Jn manerio 
de Pedington quilibet virgarius praparabit domino unum guar- 
terium bralim per annum, fi dominus inveniet boſcurm ad 
ſuccandum, Paroch. Antiq, p. 496. 

1Þzals, Is to be {14 in open tairs and markets, or in 
the owners houſes, on pain of 1-7, and to be worked ac- 
cording to the goo:ine's of metal wrought in London, oc 
ſhall be forfeited. Alſo ſearchers bf braſs and pewter arc 
to be appointed in every city and borough by head officers, 
and in counties by juſtices of peace, &c., and in default 
thereof, any other perſon ſkilful in that-myſtery, by over- 
ſizht of the head officer, may take upon him the ſearch 
of defective braſs, to be forfeited, &c. Stat. 19 H. 7. 
c, 6, Braſs and pewter, bell-metal, &c. {hall not be 
ſent out of the kingdom, on pain of forfeiting double 
value, &c. 33 #7. 8. c. 79. 2& 3 Ed.c. 275. Duties 


c. 5. fjeft. 2. | 

5tathia, (Sax. broth) Broth or pottage — Concrfſi totumt 
feodum meum de princernaria Gl. onixz—cum pertinentits, 
ut in pane, vino, & cereviſia, carne, piſce, ſive alto quo- 
cunque genere companagii, five leguminis, jus, brathia, et 
alus quibuſcunque ad feodum pertinentibus, Cartular. Abbat, 
Glaſton. MS. f. 74. a. _ I | 
_ Bzeach carnium. By breach carninm, Thomas Crew, 
maiter ot the hoſpital of St. '7oh» Baptiſt, without the 
North-gate at Che/ter, claims gud omnes tenentes fut infra 


|eorum libertates reſidentes fint quiett de venditione carnum. 


Pla. in tin. apud Ceft. 14 H. 7. 

152zeach of Pyomile, (/io!atio fidei) A breaking or 
violating a man's word. And breach ſignifies where a 
perſon commits any breach of the condition of a bond, or 
his covenant, &c. entered into, on a&tion upon which 
the breach muſt be affigned. In debt on bond, cond1- 
tioned to give account of goods, &c, a breach muſt be al- 
ledged, or the plaintiff will have no cauſe of action. 1 
Saund. 102, And when a breach is aſſigned it muſt not 
be general, but muſt be particular; as in aCtion of co- 
venant for not repairing of houſes, the breach ought to be 
afligned particularly, what is the want of reparation, If 
one covenants he was ſeized, and breach is aſſigned that he 
was not ſeized, it muſt be ſet forth who is ſeized, &c, 
Cro. Fac. 369. 


conſideration thereof another to do ſome at, as to ſell 
goods, &c. for ſo ſuch money, a general breach that 


3 Lev. 369. If the condition of a bond conlitts of ſeveral 
parts in the ffirmative, performance generally is a good 
plea. Sid. 215. In caſe of bond for performance of an 
award, if the defendant pleads any matter by which he 
admits a non-performance, and excuſes it, the plaintiff 
in his application muſt ſhew the award, and aflign the 
breach, that the court may fee an award was made, and 


| judge whether it was good or not; for if it ſhould be of 


a void part thereof, it need not be performed. 1 Sa/# 138, 
Breaches affigned ought to be according to the very word 


enough, though too general. 1 Lutw. 326., Where a 
thing is to be done by a perſon or his affigns, the breach is 


5 Ned. 133. | 

If a perſon is to tender a, conveyance, &c. to another, 
his heirs or affigns, breach afligned that. the defendant did 
not tender a conveyance to the the plaintiff, without the 
words his heirs or aſſigns, is go0d: but if the tender be to 


Btaſtare, To brew. Cujuſcunque uxo0r braſiabat intus| be made by another man, his heirs, &c. and not to him, 


& extra civitatem Flerf. dabat x denarios, Domeſday. 
Biaſtatrix, A ſhe brewer, Sigua brafiatrix bra/ia- 


it is otherwiſe. 1 Salk, 139. Where a leſſee for years 
is to leave all the timber on the land which was growing 


verit cerviſiam, folvet tolſefler,, Regis Priorat, pe Thur- | there at the time of the leaſe, and he cuts down any trees, 


garton, 


Buſters. See WBzals. | 
Daſina, or Bracina, and Braſinaria, A brewhouſe. 
Biaſium, Malt. In the ancient ſtatutes, bra/iator is. 


«© for a brewer, from the Fr. brafſeur ; and at this! 


ot 


4 


though he leaves the timber on the land atthe end of his 
leaſe, there is a breach of covenant: for in contracts the 
intention of parties is chiefly to be conſidered. Raym. 464, 
If lands are only excepted out of a leaſe, and a perſon is 


diſturbed in enjoying by the letlce, this is no aac 
| 0 


on wrought braſs imported, ftat, 4 & 5 Will. & Ma, 


But on mutual promiſe for one to do an act, and in 


the defendant hath not performed his part, is well aſhgned, _ 


of the condition or covenant, when they may be well ' 


to be thatit was dons neither by the one or the other. 
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afſize of bread, ſo much of the ſaid att [intituled, 


 ſeffion of parliament; but by ſome ſubſequent aCts of par. 


DA © 


©; 

of covenant; though it is ſaid it might be otherwiſe if a 
way, common, &c, be excepted. Mor 553. A perſon 
briags an aGtion for a covenant broken, he ought to aflign 
the breach of it in ſuch a manner that the defendant may 
have an ifſue.| 1 Lil. 46r, 240, It ſeveral breaches are 
aſſianed, and the defendant demurs upon the whole decla- 
ration, the plaintiff ſhall have judgment for all that are 
well aſſioned, for they are as ſeveral aftions. Cr. Zac. 
557. Where a declaration aſſigns no particular breach of 
covenant, it is cured by a verdict, though ill upon de- 
murrer. 1 Fent.: 114; :1206, 

Formerly a plaintiff coald aſſign but one breach in aCtion 
of debt upon a boad for performance of covenants, though 
fere ral things were broken, for one breach being proved, 
was a forfeiture of the bond. But in action of covenant, 
as many breaches might be aſligned as the plaintiff would, 
becauſe he might have a particular damage upon each co- 
venant broken; and a ſeveral iſſue muſt be taken upon every 
breach, 1 Nell. Abr. 406. And now by ſtatute, in action 
on bond for performance of covenants, the plaintiff may 
aſion as many breaches as he pleaſes, and the jury fhall 
aſeſs damages and coſts for ſuch covenants as are proved 
to be broken. Stat. 8 & 9g. 3. c. 10. And where 
judgment ſhall be given for the pjaintiff in ſuch action 
on a demurrer, nil dicit, &c. he may ſuggeſt on the roll 
as many breaches as he thinks fit ; upon which a writ of 
inquiry ſhall go, &c. And if before execution executed 
the defendant brings the coſts and damages into court, 
execution ſhall be ſtayed ; and the plaintiff ſhall acknow- 
ledge ſatisfaction if the execution be executed : but the 
judgment ſhall (till ſtand as a ſecurity to anſwer the future 
breach of any covenant in the deed ; for which the plaintiff, 
or his executors, &c. may have a tire facias upon ſuch 
judgment againſt the. defendant. See the ſtat. 8 & 9 
Will. 3.c. 10, Sce titles Condition, Covenant, aad 
Dbligation. | | | 

J51eay Stat. 31 Geo. 2. c. 29. [Intituled, An a& 

for the due making of bread ; and to regulate the price and 
aſſize thereof ; and to puniſh perſons who ſhall adulterate 
meal, flour, or bread.] . | | 
Sect. 1, Whereas by an att of parliament made in the 
51ſt year of Hen. 3. intituled, 4/i/a panis, & cerviſie, 
proviſion was made, among other things, for ſettling 
the aſlize of bread : and whereas by an act of parliament 
made in the 8th year of the reign of her late majeſty | 
Queen 4:ne, intituled, An a to regulate the price and 


Aſſiſa panis & cerviſie] as related to the aſſize of bread, 
was repealed, annulled, and made.void ; and the ſaid act 
made in the ſaid 8th year of the reign of her ſaid late 
majeſty Quzen Anne, was only made to continue in force 
three years, and from thence to the end of the then next 


liament the ſaid in part recited a&t made in the 8th year 
of Queen Anne, with ſeveral alterations and amendments 
thereto, hath been continued until the twenty-fourth of 
Zune 1757, and from thence to the end of the then next 
ſeſſion of parliament: and whereas it is expedient to re- 
duce into one aft the ſeveral laws now in force relating 
to the due making, and to the price and aſlize of bread, 
and to make ſome alterations in and amendments to the 
ſame ; Be it therefore enacted, &c. that the ſaid at made 
in the ſaid 8th year of the reign of her ſaid late majeſty 
- Queen 4nne, and all alterations and amendments. made 
by any aCts of parliament ſubſequent thereto, for continu- 
ing, explaining, or amending the ſame, is and are hereby 
further continued from the expiration thereof, until the 
29th of September 1758 ; and that from and after the ſaid 
29th day of |Szptember 1758, ſo much of the ſaid ſtatute 
[intituled, A/i/a pants & cerviſie] as relates to the aſlize of 
bread, and which would otherwiſe be revived, when the 


ſaid recited a& made in the ſaid 8th year of the ſaid 


BD - 


Queen 41ne, ſhall expire; and alfo the ſajq 
lzament of the 8th of Queen Anne, and 
tions and amendments made by any a&ts of p 
ſubſequent thereto, for continuing, explaining 
amending the ſame, ſhall be and are hereby rom I 
annulled, and made void, | PRA, 

Sect. 2, And to the intent that a pluin anq conflane 
ruſe and method may be duly obſerved and kept in 1 
making and affizing of the ſeveral forts of breag whi h 
ſhall be made for ſale in any place or places where an 
f1ze of bread ſhall at any time be thonght proper to "i 
ſet in purſuance of this a, Be it further cnaſted rx 

»s CC, It 
ſhall be lawful for the court, or pe: ſon or perſons hercin 
after authorized by this a&t to ſet the aflize of bread, tg 
let, aſcertain, and appoint, 1n any place or places within 
their reſpeftive juri{diftions, the aſſize and weirht of 
all ſorts of bread, which thall, in any fach lice or 
places, be:made for fale, or expoſed to fale, and the price 
to be paid for the ſame reſpettively, when, and as often 
from time to time as any ſuch court, or perſon or Pper- 
ſons as aforeſaid, ſhall think proper ; and that in every 
afſize of bread which ſhall be ſet in purſuance -of- this 
act, reſpe&t ſhall from time to time be had by the 
court, perſon or perſons as aforeſaid, who ſhall {et the 
ſame, to the price which the grain, meal, or flonr, 
whereof fuch bread ſhall be made, ſhall bear in the pay. 
lic market or markets in or near the place or places for 
which any ſuch aflize ſhall fo at any time be ct; and 
making from time to time reaſonable allowance to the 
maker of bread for ſale, where any ſuch aflize ſhall be {o 
ſet, for their charges, labour, pains, livelihood, and pro- 
fir, as ſuch court, or perſon or perſons as aforeſaid re- 
ſpeftively, who ſhall at any time think fit to {ct any 
ſuch afſize, ſhall from time to time deem proper. 

Seft. 3. And where any aflize of bread ſhall at any 
time be thought proper to be fet for any place or places 
by virtue of this a&t, no perſon or perſons ſhall there 
make for ſale, or fell, or expoſe to or for ſale, any fort 
of bread, except wheaten and houſhold, otherwiſe brown 
bread, and f{uch other fort or ſorts of bread, as in fuch 
place or places ſhall be publickly allowed to be made or 
ſold by the court, or perſon or perſons who by this at 
are authorized to ſet an aflize of bread for any ſuch place 
or places; but where it hath been uſual to make bread 
with the meal or flour of rye, barley, oats, beans, peale, 
or with the meal or flour of any ſuch different forts of 
grain mixed together, or the court or perſon or perſons 
impowered to ſet an aſfſize of bread by virtue of thi3 act, 
ſhall at any time think fit to order or allow in any place 
or places within the limits of their reſpective jurildic- 
tions, bread to be made with rye, barley, oats, beans, 
or peaſe, or with the flour or meal thereol, or with the 
meal or flour of any ſuch different ſorts of grain mixed 
together, ſuch bread ſhall and may be there made and 
ſold ; and if any perſon ſhall offend in the premiſes, and 


at of Par. 
all the alters. 


arltameny 


ſhall be convicted of any ſuch offence, either by his, her, 


or their own confeſſion, or by the oath of one or mer? 
credible witneſs or witnelſes, before any magiſtrate or 
magiſtrates, juſtice or juſtices of the peace, within the li- 
mits of his or their juriſdi&ion, every one ſo offending 
ſhall, on every ſuch conviCtion, forteit and pay any ſum 
not exceeding forty ſhillings, as any ſuch magiſtrate 0r 
magiſtrates, juſtice or juſtices, ſhall think fit and order. 
S28. 4. And in every place and places for which an 
aſſize of bread ſhall at any time be. thought proper to ve 
ſet by virtue of this a&t, the aſſize and weight of the ſe- 
veral ſorts of bread which ſhall be there made for j!e, 
or ſold, or expoſed to or for ſale, and the price to be paid 
for the ſame reſpeCtively, ſhall be fet and aſcertained ues 
cording to the tables hereafter following, marked N* 1. 


L' TALLY 


As$1Z7E and Prxict of BREAD made of 
IF 0% 8 - uy 


IN TWO PARTS 


Part the Firſt ; or, The Aflize Table, 


Contains, in column N® I. the price of the buſhel of wheat Wincheſter meaſure, ſrom 25. 9d. to 
145. 6d. the buthel, the allowance of tac magiſtrates or juſtices to the baker for baking being 
included ; and in column N» II. are the weights of the feveral loaves : fo that. (for example) if the 
rice of wheat in the market 15 zs. the buſhel, and the magiitrates allow 15s. 6d. the buthel to the 
baker for baking, find 65. 6d. in column Ne I. and even therewith, under No 3. witl be tound-the 
weights. of the ſeveral loaves ; but 1f the price in the market 33 3s. and the allowance 15. then the 
weight of the ſaid loaves will be found even with 45. 


Note, That the wheaten loaves are three-fourths of the weight of the houſhold loaves ; and if the 
magiſtrates or juſtices ſhall think fit to allow of any whure loaves of the price of one penny or 


_ two pence, they are to weigh at all times three-fourths of the weight of the wheaten loaves of 


the ſame price. 


Part the Second ; or, The Price Table, 


Contains, in column N09 I. the price of the buſhel of wheat Wincheſter meaſure, from 2s. gd. to 145. 6d; 
the buſhel, the allowance of the magiſtrates or juitices to the baker for baking being included ; and 

 incolumn Ne IL. are the prices of tne- peck, halt peck, and quartern, wheaten and houſhold loaves : 
ſo that (for example) if the price of wheat in the market 1s 5s. the buſhel, and the magiſtrates allow 
1s. 6d. to the baker for baking, find 6s. 6d. in 19 I. and even therewith, under N9 II, will be found 
the prices of the ſeveral loaves ; but if the price in the market 1s 3s. the buſhel, and the allowance is. 
then the prices of the ſaid loaves will be found even with 45. 


Note, That the prices of the houſhold loaves are always three-fourths of the prices of the wheaten 
loaves ; and where it ſhall be thought proper to allow of half quartern loaves, the prices of ſuch 
loaves (if fold ſingly) are to be half a farthing higher than is allowed by this table, when it ſhall 
{o happen that the farthing 1s fplit. Er 


And magiſtrates and juſtices, within their reſpective juriſdictions, being to ſet the aflize and fx the price 
of the ſeveral loaves of bread, having reſpect to the price which the grain, meal, or flour of which 
the ſame are made ſhall bear in the market ; but no proviſion being made how they ſhould know 

© What price the reſpective forts of meal and flour ſhould be eſteemed to bear, in proportion to the price 

of wheat, they are therefore to take notice, That the peck loaf of each fort of bread is to weigh, 

when well baken, 17 1b. 6 0z. averdupois, and the reſt in proportion ; and that every fack of meal 

or flour is to weigh 2 cwt. 2 qrs. net ; and that from every ſack of meal or flour there ought to. be 

produced, on the average, 20 ſuch peck loaves of bread ; and, by obſerving the ſaid rule, magiſtrates 

and juſtices may at all times know it the baker hath more or leſs than the allowance they intend to give 
m h 
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$28. ec. And every aſlize, which ſhall from time to 


ime be ſet in any city, town corporate, hundred, di- 
:con, liberty, TAPE, Or wapentake, in purſuance of this 
"a ſhall be always ſet in averdupoize weight, of ſixteen 
: '.es to the pound, and not troy weight, and in the fe 
jw” roportions directed in or by the ſaid tables above 
y 6h, or as near the fame as may be, as to the ſeveral; 
forts of bread 10 this act ſpecified : and that the ſaid tables 
ſhall extend as well to ſuch bread which ſhall be made 
with the flour of wheat mixed with the flour of other 
©. as alſo to bread which ſhall be made with the flour 
grain, L 4 . 

of other grain or grains than wheat, which thall be pub- 
lickly licenſed and allowed to be made into bread, in any 
place or places in. purſuance of this a&t ; and that the aſ- 
{;7e of all ſuch mixed bread ſhall be ſet and aſcertained, as 
near as may be, according to the faid tables, 

5-4, 6. And the reſpective prices which the ſeveral 
kinds of grain, meal, and flour, fir and proper to make 
the different ſorts of bread which ſhall be allowed to be 
made in purſuance of this aC&t, ſhall from time to time, 
bina fide, fell for in the markets or places in London, where 
ſuch grain, meal, and flour ſhall be openly and publickly 
{old during the whole market, and not at particular times 
thereof, or on particular contratts only, ſhall from time 
| to time be given in and certified on oath, on ſome certain 
day in every week, as the court of mayor and aldermen 
of the city of LonJn ſhall from time to time appoint, by 
tie meal-weighers of the ſaid city of London, or ſuch other 
perſons as the ſaid court of mayor and aldermen in London 
ſhall from time to time dire&t ; and ſhall alſo on ſome 
certain day in every week, to be appointed by the ſaid 
court of mayor and aldermen in London, be cntered by ſuch 
weighers, or other perſons to be appointed as aforeſaid, 
jn writing under their hands, in ſome book to be for that 
purpoſe provided by the ſaid city of London, and kept at 
the town clerk's office in the ſaid city : and the next 
day after every ſuch price ſhall be ſo given in and certi- 
fied as aforeſaid, the afſize and weight of all ſorts of bread 
to be ſold or expoſed: to ſale by any perſon within the 
limits of their juriſdiftion, and the price to be paid for 
the ſame reſpectively, ſhall from time to time be ſet by 
the ſaid court of mayor and aldermen in London, if the 
{aid court ſhall then fit, and if ſach court ſhall not then 
fit, by the mayor of the ſaid city for the time being ; and 
that the aſſize of bread' which ſhall be ſo ſet in Londen 
ſhall take place from ſuch time as the ſaid court ſhall 
order, and be in force for the ſaid city of London and the 
liberties thereof, and the weekly bills of mortality (the 
city of Weſtminſter and liberties thereof, the borough of 
Sruthwark, and weekly bills of mortality in the county of 
Surry excepted) until a new or other aſlize of bread in 
Lindon (hall be ſet ; and that after the fixing or ſetting of 
every ſuch aſſize of bread by the ſaid court of mayor and 
aldermen of London, or the mayor of the ſaid city for the 
time being, when the ſaid court of mayor and aldermen 
of London ſhall not fit, the aflize ſo from time to time ſet 
ſhall, with all convenient ſpeed after ſetting thereof, be 
made publick in ſuch manner as the ſaid court of mayor 
_ andaldermen ſhall order or direct : but before any advance 
or reduCtion ſhall in any week be made by the ſaid court 
of mayor and aldermen, or the mayor of the faid city of 
Lindon for the time being, _ in the price of bread, the 
meal-weighers of the ſaid city of London for the time being, 
or ſuch other perſons as the ſaid court of mayor and al- 
dermen ſhall from time to time appoint to return the 
Price of grain, meal, and flour, ſhall leave in writing at 
the common hall of the company of bakers in the ſaid 
eity of London a copy of every return of the price of 
gran, meal, and flour which they ſhall make, and enter 
n ſuch book to be provided and kept at the rown-clerk's 
office as aforeſaid, ſome time of the ſame day on which 
uch meal-weighers or other perſons ſhall make every ſuch 
Teturn and entry as aforeſaid ; to the intent that the ſaid 
Company of bakers may the morning of the next day after 

very ſuch return and entry ſhall be made, and before any 
aſlize ſhall be ſet from time to time, have an opportunity 
to offer to the ſaid court of mayor and aldermen, if ſuch 
court ſhall then ſit, and if ſuch court ſhall not then. ſit, 


to ws mor of the {aid city of London for the time being, 
oL, 1, 


'F2 


B R BE 


Me EI do ES ate Lis. (4 EINE nl i Wd 
[all ſuch objetions as the ſaid company of bakers ſhall 


iave and think fit to offer againſt any advance or re- 
a being that day made in London in the price of 
read... nh SP LA Z. | 
_ Se. 7. And the court of mayor and aldermen of evey 
other city, where there ſhall be any ſuch court, and when 
ſuch court ſhall fit,; and where there ſhall be no ſuch 
court, or, there being any ſuch, when the ſame ſhall not 
ſit, the mayor, bailifts, or other chief magiſtrate or magi- 
ſtrates of every ſuch other reſpeCtive city ; and in towns 
corporate or boroughs, the mayor, bailiffs, aldermen, or 
other chief magiſtrate or magiſtrates for the time being of 
every fuch town corporate or borough; or two or more 
juſtices of the peace in ſuch towns and places where there 
(hall be no ſuch mayor, bailiffs, aldermen, or chief ma- 


giſtrates, ſhall and may ſeverally and reſpeCtively, from 


time to time, as there ſhall be occaſion, within their ſe- 
veral and 1eſpeQtive juriſdiftions, canfe the reſpective 
prices which the ſeveral ſorts of grain, meal, and flour, 


fit and proper to make the different ſorts of bread which 


ſhall be allowed to be made 1n every ſuch other reſpettive 
city, town corporate, borough, town, or place, ſhall 
from time to time, bona fide, ſell for in the reſpettive 
publick markets in or near to every ſuch other town cor- 
porate, borough, town, or place, during the whole mar- 
ket, and not at particular times thereof, or on particular 
contracts only, from time to time to be given in and cer- 
tified upon oath unto ſuch court, mayor, bailiffs, alder- 
men, chief mapiſtrate or magiſtrates, or juſtices as afore- 
ſaid reſpeCtively, within their ſeveral juriſdiftions, in ſuch 
manner, and by ſuch perſon or perſons, and on ſuch day 
in every week, as any ſuch reſpeftive court, mayor, 
bailiffs, aldermen, chief magiſtrate or magiſtrates, or 
juſtices as aforeſaid, within their reſpective juriſdictions, 
ſhall from time to time appoint; and the price which 
ſhall be ſo certified, ſhall from time' to time be entered 
by the reſpeCtive perſon or perſons who ſhall certify the 


ſame, in ſome book or books to be provided by ſuch re- 


ſpeCtive perſon or perſons, and kept by him or them for 
that purpoſe : and within two days after every ſuch price 
ſhall be ſo returned, the afſize and weight of bread for 
every ſuch other reſpective city, town corporate, borough, 
town, and place, and the price to be paid for the ſame, 
ſhall, from time to time, be fet by the court of mayor 
and aldermen of every fuch other city where there ſhall 
be any ſuch court, and when the ſame ſhall fit; and when 
ſuch court ſhall not ſit, by the mayor of every ſuch other 


reſpe&tive city, and where there ſhall be no ſuch court of 


mayor and alderimen in any ſuch other city, then by the 
mayor, bailiffs, or 01her chief magiſtrate or magiſtrates of 
every ſuch other city; and in towns corporate, and bo- 
roughs, by the mayor, bailiffs, aldermen, or other chief 
magiſtrate or magiſtrates of every ſuch town corporate or 
borough ; and by two or more juſtices of the peace in 
rowns or places where there ſhall be no ſach mayor, 
bailiffs, aldermen, or chief magiſtrate or magiſtrates : and 


the aſſize and weight of bread, and price to be paid for 
the ſame, which ſhall be ſo from time to time ſet in every 


ſuch other city, and in every town corporate or borough, 
and in every town and place where there ſhall be no ſuch 
mayor, bailiffs, aldermen, or chief magiſtrate or magi- 
ſtrates as aforeſaid, ſhall commence and take place on ſuch 
day in every week, and be in force for ſuch time, not 
excceding ſeven days from the ſetting of every ſuch aſlize, 
and ſhall be made publick in ſuch manner as ſuch court 
of mayor and aldermen in every ſuch other city where 


there ſhall be any ſuch court, and when the ſame ſhall ſir, 


and where there ſhall be no ſuch court of mayor and alder- 
men, or there being any ſuch, when the ſame ſhall not 
ſit, as the mayor, bailiffs, .or other chief magiſtrate or 
magiſtrates as aforeſaid of every ſuch other city, and as 
the mayor, bailiffs, aldermen, or other chief magiſtrate 
or magiſtrates as aforeſaid of every ſuch town corporate 


or borough ; and in towns and places where there ſhall 


be no ſuch mayor, bailiffs, aldermen, or chict magiſtrate 
or magiſtrates as aforeſaid, as any two ſuch juſtices as 
aforeſaid ſhall, within their reſpective jurildiftions, from 
time to time direct, 
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$4. 8, And if any twoor more juſtices of the peace 
of countics at large, ridings, or diviſions, ſhall at any 
time think fit to ſet an aſſize of bread for any place or 
places Ty the limits of their reſpective juriſdiftions, 
then and in any ſuch caſe, it ſhall be lawful for any ſuch 


4 
| 


two or more juſtices, within the limits of their reſpeCtive | O 


juriſdiftions, to cauſe the price which grain, meal, and 
flour fit to make the ſeveral ſorts of bread which ſhall 
be made for ſale in any ſuch place or places, ſhall from 
time to time, bona fide, fell for in the reſpeCtive public 
corn market or corn markets, in or near any ſuch place 
or places reſpeCtively, during the whole market, and not 
at particular times thereof, or on ſpecial contracts only, 
to be from time to time given, and certified on oath, to 
them at their reſpeCtive houſes or places of abode in any 
{uch county, riding, or diviſion, on ſuch day in every 
week as any ſuch two or more juſtices ſhall for thar 
purpoſe fix on and appoint, by the reſpeCtive clerks of 
the market of the ſeveral markets in or near ſuch refpec- 
tive place or places, or ſuch other perſon or perſons as 
any ſuch two or more jultices as aforeſaid reſpectively, 
within their reſpeCtive juriſdictions, ſhall for that pur- 
poſe appoint; and that the price of grain, meal, and 
four which ſhall be ſo returned, ſhall from time to 


- time be entered by the reſpeCtive perſon or perſons who 


ſhall fo return the ſame, in ſome book or books to be 
provided by him or them, and kept for that purpoſe ; 
and within two days after any ſuch return of the, price 
of grain, meal and flour, ſhall be made to any ſuch 
two or more juſtices as aforeſaid, the price and aflize of 
bread may be by them, or any two of them, ſet for every 
ſuch place or places, for any time not exceeding four- 
teen days from every ſetting thereof ; and the afſize which 
ſhall be fo from time to time fer, ſhall commence and 


| bein force at ſuch time after every ſetting thereof, and 


be made public in ſuch place or places for which the 
ſame ſhall be ſo ſet, in ſuch manner as the juſtices, who 


ſhall ſet the ſame, ſhall order or direct, 


 Sef. 9. And any maker of bread for file in any ſuch 
other city, town corporate, borough, or place, where 
the price and aſfſize of bread, in purſuance of this aCt» 
ſhall at any time-be thought proper to be ſet, ſhall have 


liberty, at all ſcaſonable times, in the day time, the next 


day after every return of the price of grain, meal, and 
flour ſhall be made for any ſuch other city, town corpo- 
rnte, borough, town, or place, and entered in the proper 
book hereby direC&ted to be provided and kept for that 
purpoſe, to ſee the entry which ſhall be made in ſuch 


book of the price of grain, meal, and flour, without 


paying any thing for the ſame; to the intent that every 
ſuch maker of bread for ſale may have an opportunity 
on the ſaid next day after any ſuch entry as aforeſaid ſhall 
be made as hereby is direCted, to offer to any ſuch court, 


mayor, bailiffs, aldermen, or other chief magiſtrate or | 


magiſtrates, or juſtices as aforeſaid, who ſhall think 


fit to ſet any ſuch afſize of bread within their reſpective | 


juriſdictions, and before any ſuch aſſize ſhall be ſet, ſuch 
objections as any ſuch maker of bread for ſale can reaſon- 
ably make againſt any advance or reduCtion being at any 
time made in the aſlize or price of bread in any ſuch other 
city, town corporate, borough, town, or place. 
 Se&. 10, And no baker or maker of bread for ſale 
ſhall be liable or compellable to pay any fee, gratuity, or 
reward to any perſon or perſons for or by means of 
any aſſize of bread being at any time ſet, altered, or pub- 
liſhed by virtue of or under this act. 

Sef. 11. And the form of the return, or the certifi- 
cate of the price of grain, meal, or flour ſhall from 
time to time be to the purport or effe&t as followeth ; 
that is to ſay, 


The prices of grain, meal, or four, as fold in the corn 
market in in the of the 
day cf » 17 


The beſt wheat ——_— at by the buſhel! 


The ſecond — _ — at by ditto 
The third _ —_ at by ditto 
The beſt wheaten flour at by the ſack 


| 


| 


BRE 


Houſehold flour _ 


hee Es ” by the ſack. 
Sw. 4} MP 1M th ba 

Rye-mea]l, or flour — — at by od, 
Barley — | _— — At by ditto 
Barley-meal | —- —:.|8--:"'.- by ditto 

ans 5M, —_— at by dio 
Oatmeal —_ — at by 
White peas _ _ at by the 
White pea flour — — At by wh 
Beans — —_n ___— by the buſhel 
Bean-meal, or flour — at by 


To every of which returns the perſon or perſons who 
ſhall be appointed to make the ſame ſhall from time tg 
time ſign their reipeCtive names or marks, 

Se. 12. And when an aſlize of bread hall at an 
time be ſet in purſuance of this a&t, the ſame 121] be 


made public in the form, or to the effect tollowing 
thatis to ſay ; , 


The aſlize of bread for the day of for 

to take place on the day of now 

next enſuing, and to be in force for the ſaid 
of 


And in places where penny, two-penny, ſix-penny, 
twelve-penny, and eightecn-penany loaves ſhall be made, 
as followeth; | «. 


| ib... © 02; | dr. 
The two-penny loaf wheaten is to Þ |—— ——! 

weigh — — 
Ditto houſehold is to weigh ER 


——_— 


The two-p-any loaf wheaten is wy 
weigh — _ 

Ditto houſehold is to weigh | 

The ſix-penny loaf wheaten is _ 
weigh _ =_ 

Ditto houſeholJ is to weigh —— 


a _——C......»w — 


The twelve- penny loaf wheatetrf is 
to weigh — — 
Ditto houſehold is to weig 


The eighteen-penny loaf _— | 
is to weigh ——— — | | 
Ditto houſehold is to weigh— 


And in places where quartern, half-peck, and peck 
loaves ſhall be made, then as follows ; 


— 


| a) oh 7 | s, | d. 
The peck loaf _ ——|——[and to be[ſ—|— 
is to weigh ſold for | 
Ditto houſehold is ul and to be | 
weigh | [ ſold for | | 


—_ 


And the half-peck and quarter of a peck loaves of 
wheaten and houſehold bread are to weigh, from time to 
time, in proportion to the weight of a peck loat of 
wheaten or houſchold bread ought to weigh, and are to 
be fold according to the price a peck loaf of wheaten 0r 
houſehold bread reſpeCtively is to be ſold ; and whenever 
any bread ſhall be ordered to be made by any ſuch magiſ- 
trate or magiſtrates, or juſtices, within the limits of their 
juriſdiction, with the meal or flour of rye, barley, oats, 
peas. or beans, either alone or mixed with the meal or 
flour of any other grain or grains, the aſſize of ſuch 
bread ſhall be made public in ſuch manner as the ſaid 
magiſtrate or magiſtrates, or juſtices, who ſhall {ct ſuch 
aſſize, ſhall from time to time direct, 

Se&. 13. And in places where any ſix-penny, twelre- 
penny, and eighteen-penny Joaves ſhall at any tume p 
ordered or allowed to Le made or ſold, no peck, me 
peck, or quarter of a peck loaves ſhall be permitted or at- 
lowed at the ſame time to be there made or fold ; t0 the 
intevt that one of thoſe ſorts of loaves of bread may _ 
be ſold deſignedly or otherwiſe for the other fort thereof, 
to the injury of unwary people ; upon pain that every 


one who ſhall offend in the premiſſes, and ſhall be thereof 
| convicte 
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conml rich offence, forfeit a ſum not exceeding forty 


oo : nor leſs than twenty ſhillings, as the magiſtrate 


gar ſhall be convited, ſhall from time to time 
m_ And if, for the better carrying into execu- 


on this at, the juſtices of the peace of any county, 
any of the peace to be held by them for any ſuch 
Wm. 1ty, riding, Or diviſion, think fit to aſcertain or fix, 
| a _ hundredor hundreds, or other place or places, in 
any ſuch couvty, riding, or diviſton, ought to be eſti- 
ited or conſidered, as of, or in any one particular 
Ct riding, or diviſion of any ſuch county, riding, 
o& diviſion, in order that the aſſize of bread which 
all be ſer for ſuch particular hundred, place or places, 
may extend to Or comprize ſuch other hundred, place 
or places, then, and in any ſuch. caſe, it ſhall be 
lawful for them ſo to do; but by ſo doing thereof, no. 
;uſtice of the peace of any ſuch county, riding, or diviſion 
tall be excluded or debarred from ating as a juſtice of 
the peace in any hundred, riding, or diviſion of any ſuch 
county in which any ſuch particular towns, diſtri&ts; or 
Iaces ſhall lie, or the aſſize for them ſhall be ſer. | 

$22, 15. And an entry ſhall from time to time be 
made by every clerk of the market, or other perſon or 
perſons, who, in purſuance of this act, ſhall be appoint- 
ed to make ſuch return and certificate as hereby 1s direCt- 
ed reſpeCtively, in ſome book or books to be provided 
and kept by them reſpeCtively for that purpoſe, of every 
return which ſhall be made, in purſuance - of this aCt, 
by them reſpeCtively; and alſo of the rate at which the 
_ price, allize, and weight of bread ſhall from time to time be 
{:t or fixed within the juriſdiftion of every ſuch clerk of 
the market, or other perſon who ſhall, in purſuance 
of this at, be appointed to make ſuch return or cer- | 
tificate as aforeſaid ; which book or books any inhabitant 
of every ſuch city, town corporate, borough, franchiſe, 
hundred, riding, diviſion, liberty, Iath, rape, or wapen- 
take, ſhall at all ſeaſonable times, in the day-time, 
have liberty to fee and inſpe&t, without any fee or re- 
ward being to be paid for the ſame. 

$2. 16. And after an aſfſize of bread ſhall be ſer, no 
alteration ſhall be made therein in any ſubſequent week, 
either to raiſe the ſame. higher, or to ſink the ſame 
lower, unleſs and except when the price of wheat or 
other grain ſhall be returned as having roſe three-pence 
each buſhel more than the laſt return made, or having 
fallen three-pence each buſhel lower than the ſaid laſt 
return; no proviſion being made by the ſaid aflize 
tables for altering any afſize, when the variation in the 
price of wheat or other grain ſhall not in any week 
have amounted to, and have been returned three-pence 
a buſhel, F 

Set. 17. And if any meal-weigher, clerk of any 
market, or other perfon or perſons who ſhall be appoin- 
ted to certify or return, as hereby is directed, the price 
of grain, meal, and flour, ſhall in any wiſe negle&, omit, 
or refuſe to do any matters or things by this a& re- 
quired or direCted to be done by him or them reſpectively, 
or ſhall deſignedly or knowingly make any falſe eertificate 
or return; or if any conſtable, headborough, or other 
peace-officer, ſhall refuſe or negleCt to obſerve or obey any 
Varrant in writing which ſhall be delivered to him under 
the hand and ſeal of any magiſtrate or juſtice of the 
peace, or to do any other aft requiſite to be done by him 
or them for the carrying this a&, or any of the powers 
or authorities hereby given, into execution ; then every 
perſon fo offending in any of the premiſſes, on being 
convicted of any ſuch offence, ſhall forfeit and pay for 
every ſuch offence, any ſum not exceeding five pounds, 
nor leſs than twenty ſhillings, as the magiſtrate or magiſ- 
rates, juſtice or juſtices, before whom any ſuch offender 
or offenders ſhall be convicted, ſhall think fit and order, 
every time he or they ſhall ſo offend and be convitted, 
as hereby is directed, . 

See. 18, And in caſe any buyers or ſellers of or 
dealers in corn, grain, meal, or flour, on reaſonable re- 


} 
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queſt to him, her, or them made by the meal-weighers 
of the city of London in Londen, or by the reſpeCtive clerks 


of the markets or other perſons, who, in purſuance of 
this aCt, ſhall be appointed to give in and certify, as 


hereby is direCted, the prices of grain, meal, and __ | 


from the reſpeCtive markets or places within their reſpec- 
tive juriſdictions, ſhall refuſe to diſcloſe and make known 
to ſuch meal-weighers, clerks of the markets, or other 
perſons who ſhall be appointed to make ſuch returns 
and certificates as hereby are direQed reſpeCtively, and 
alſo ſhall requeſt the ſame within their reſpeCtive juriſdic- 
tions, the true real prices the ſeveral forts of grain, 
meal, and flour ſhall be bonz fide bought at or ſold 
by or for him, her, or them reſpeQtively, at any corn 
market or corn markets, or other place where corn, 
grain, meal, or flour is or ſhall be uſually, openly, or 


publickly ſold, within the juriſdi&tion of any ſuch perſon © 


or perſons as aforeſaid, who ſball requeſt any ſuch ac- 
count to be given to him or them; or ſhall knowingly 
give in to any ſuch meal-weigher, clerk of the market, or 
other perſon who ſhall be appointed in purſuance of this 
act to give in and certify the price of grain, meal, and 


flour, any falſe or untrue price or prices of any grain, _ 


meal, or flour bought or ſold, or agreed fo to be, or any 
price which hath been made by any deceitful means ; 
then, and in every ſuch caſe, he, ſhe, or they ſo offend- 
ing, on being convitted of any ſuch offence by the oath 
of one or more credible witneſs or witneſſes, or folemn 
affirmation of any credible witneſs or witneſſes, being 
a quaker, or on the confeſſion of the party acculed, 
ſhall forfeit any ſum not exceeding ten pounds, nor leſs 
than forty. ſhillings, as the magiſtrate or magiſtrates, 
juſtice or juſtices, before whom any ſuch offender or of- 
fenders ſhall be convited, ſhall think fit and order, every 
time he, ſhe, or they ſhall ſo offend, and be convicted of 
any ſuch offence. | 

Sef. 19, And if any ſuch court, magiſtrate or ma- 
giſtrates, juſtice or juſtices as aforeſaid, who ſhall have 


thought proper to have ordered any return to be made 


of the price of grain, meal, or flour, within their reſpec- 
tive juriſdiftions, ſhall, at any time within the ſpace of 
three days after any ſuch return ſhall have been made, 
ſuſpeC&t that the ſame was not truly and bona fide made, 
then, and in ſuch caſe, it ſhall be lawful for any ſuch 
court, magiſtrate or magiſtrates, juſtice or juſtices, with- 
in their reſpective juriſdiftions, to ſummon before them 
reſpectively any perſon or perſons who ſhajl have bought 
or fold, or ſhall be ſuſpetted to have bought or ſold, 
or agreed to buy or fell any grain, meal, or flour, with- 
in their rc{pcftive juriſdictions, or who ſhall be thought 
likely to give any information concerning the premiſles, 
and to examine them reſpeCtively upon their ſeveral oaths, 
touching the rates and prices the ſeveral ſorts of grain, 


meal, and flour, or any of them, were there really 


and bona fide bought at, or fold for, or agreed ſo to 
be by him, her, or them reſpeQtively, at any time or 
times within the ſpace of ſeven days preceding the ſum- 
moning of him, her, or them reſpeCtively : and if any 
perſon or perſons who ſhall be ſo ſummoned as afore- 
ſaid, ſhall negle& or refuſe to appear on ſuch ſummons 


(and proof ſhall be made on oath of ſuch ſummons 


having been duly ſerved upon him, her, or them for 
that purpoſe) or if any perſon or perſons ſo ſummoned 
ſhall appear, and neglect or refuſe to anſwer ſuch lawful 
queſtions touching the premiſſes, as ſhall be propofed ta 
him, her, or them by any ſuch court, magiſtrate or 
magiſtrates, juſtice or juſtices as aforeſaid, within their 
reſpeCtive juriſdiftions, without ſome juſt or reaſonable 
excuſe, to be allowed of by any ſuch court, magiſtrate 
or magiſtrate, juſtice or juſtices as aforeſaid, he, ſhe, 
or they ſo offending on being convifted of any ſuch 
offence, either by the oath of one or more credible wit- 
neſs or witneſſes, or his, her, or their own confeſſion be- 
fore any ſuch court, magiſtrate or magiſtrates, juſtice or 
juſtices, ſhall, on every ſuch conviftion, forfeit and pay 
any ſum not exceeding ten pounds, and not leſs than 
forty ſhillings, as any ſuch court, magiſtrate or magit- 
trates, juſtice or juſtices, ſhall think fit and order : and 
if any perſon who ſhall be ſo examined on oath ſhall 

| wilfully 
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wiltul! y for{wear him or herſelf, every ſuch perſon ſhall 
be ſubject and liable to be proſecuted as for perjury, by 


indictment or information by due courſe of law ; and, it 


convicted, ſhall be liable to the penalties perſons con- 
victed 'of wiltul and corrupt perjury are ſubject and liable 

Lvjded that the party or parties fo-lummoned be 
not obliged to travel above five miles from the place or 
places of his, her, or their abode. 

S:&. 20, And whenever any court as aforeſaid, ma- 
viſtrate or magiſtrates, or juſtices of "the peace, ſhall or- 
der any bread to be made within their reſpeCtive juriſdic- 
tions, of or with the flour or meal of any other grain or 
grains than wheat, or to be mixed with the flour of wheat, 
or to be made with the flour or meal of any other ſort or 
forts of grain or grains, either ſeparate or mixed together, 
all perſons who ſhill make any bread for ſale, in any place 
where any ſuch order or orders {h.Il at any time be made, 
(hall from time to - time make bread with ſach mixed 
meal or flour, in every ſuch place and places, in ſuch 
manner as they ſhall be required and ordered by any ſuch 
court, magiſtrate or magiſtrates, or juſtices as aforeſaid, 
within their reſpective juriſdiftions, and ſhall from time 
to time make the ſame of ſuch wcight and goodneſs, 
and (hall fell the ſame at ſuch prices, as/any ſuch court, 
magiſtrate or magiſtrates, or juſtiges, within their reſpec- 
tive juriidictions, ſhall from time to time order or di- 
rect ; upon pain that every perſon who ſhall at any time 
oftcad in the premiſſes, and ſhall be convicted of any ſuch 
oftence in the manner herein after preſcribed by this act, 
ſhall forfeit any ſum not exceeding five pounds, nor leſs 
than forty ſhillings, as the magiſtrate or magiſtrates before 
whom any ſuch offender or offenders ſhall be convicted 


ſhall think fit and order, every time he, ſhe, or they ſhall 


ſo offend and be convicted. | 

Sef. 21, And the ſeveral ſorts of bread which ſhall 
be made for fale, or fold, or expoſcd to or for ſale, in any 
place or places, fl ilways: be well made, and in their 
{{yeral and reipetive degrees, according to. the goodneſs 
of the ſeveral ſorts of meal or fluur whereof the ſame 
ought to be made; and that no alum, or preparation or 
mixture in which alum ſhall be an ingredient, or any 
other mixture or ingredient whatſoever (cxcept only the 
genuine meal or flour which ought ro be put therein, and 
common ſalt, pure water, eggs, milk, yeaſt, and barm, 
or ſuch leaven as ſhall at any time be allowed to be put 
therein by the court, or perſon or perſons who ſhall, by 
virtue of this act, have ſet any aſſize of bread, for the 
place or places where any ſuch lcaven ſhall be uſed; and 
where no ſuch aſſize ſhall have bcen fet, then ſuch leaven 
as any magiſtrate or magiſtrates, juſtice or juſtices of the 


_ peace, within his or their juriſdiftion, ſhall allow to be 


uſed in making of bread) ſhall be put into, or in any 
wife uſed in making dough, or any bread to be ſold, or 
as or for leaven to ferment any dough, or on any other ac- 
count in the trade or myPbery of making bread, under 
any colour or pretence whatſoever ;- upon pain that every 
perſon (other than a ſervant or journeyman) who ſhall 
knowingly offend in the premilles, and ſhall be convicted 
of any ſuch offence, either by his, her, or their own con 
te{fion, or by the oath of one or more credible witneſs or 
witnelles, before any ſuch magiſtrate or magiſtrates, 
juſtice or juſtices of the peace, within the limits of his or 


_ their juriſdiction, ſhall, on every ſuch conviction, forfeit 


aad pay any ſum of money not exceeding ten pounds, and 
not lefs than forty ſhillings; or ſhall, by warrant under 
the hand and ſeal or hands and ſeals of any ſuch ma- 
giftrate or magiſtrates, juſtice or juſtices, within his or 
their reſpeCtive juriſdiction, be apprehended and commit- 
ted to the houſe of correction, or ſome priſon of the coun- 
ty, city, town corporate, borough, riding, diviſion, or place 
where the offence ſhall have been committed, or the of- 
tender or off-nders ſhall be apprehended, there to remain 
and be kept to hard labour for any time not exceeding one 
calendar month, nor leſs than ten days from the time of 
iuch commitment, as any ſuch rftagiltrate or magiſtrates, 
juſtice or juſtices, ſhall think fit and order ; and if any 
ſ:rvant or journeyman baker ſhall knowingly offend in 
the premiſſes, and ſhall be convicted of any ſuch offence, 
either by his, her, or their own coatellion, or by the oath 
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of one or more credible witneſs or wit 
ſuch magiſtrate or magiſtrates, juſtice or 
peace, within the limits of his or their 
ſhe, or they who ſhall fo offend, ſhal 


conviction, forfeit and pay any ſum of MONey not exceed 


neſſes, before an 
JurildiQtion, he 
!, On every {uch 


ing five pounds, and not Jeſs than twenty ſhilling. 

ſhall, by warrant under the hand and ſeal or TS, b v 
ſeals of any ſuch magiſtrate or magiſtrates juQtic and 
juſtices, within his or their reſpective Juriſdiction % £ 
prehended and committed to the houſe of correction - 
ſome priſon of the county, city, town corporate, borough. 
riding, diviſion, liberty, or place, where the offence Qial 
have been committed, or the offender or offenders ſha! 
be apprehended, there to remain and be kept to hard la 
bour for any time not exceeding one calendar month. «.. 
leſs than ten days from the time of cvery luch coin 
ment, as any ſuch magiſtrate or magiſtrates, ju 


nor 
MMit- 
men ſlice or 
juſtices, ſhall think fit and order ; and it ſhall ang may 


be lawful for the magiſtrate or magiſtrates, juſtice 
juſtices, before whom any ſuch offender ſhall be convice. 
ed, out of the money forteited, when recovered, to cauſ- 
the offender's name, place of abode, and off:nce to he 
publiſhed in ſome news-paper, which ſhall be printed or 
publiſhed in or near the county, city, or place where 
any ſuch offence ſhall have been committed. 

Sef. 22, And no perſon ſhall knowingly put into any. 
corn, meal, or flour which ſhall be pround, drelled, 
bolted, or manufactured for fale, either at the time of 
grinding, dreſſing, bolting, or in any wiſe manufaQturing 
the ſame, or at any other time or times, any ingredient, 
mixture, or thing whatſoever ; or ſhall knowingly {elt, 
offer, or expoſe to or for fals any meal or flour of one 
ſort of grain as or for the meal or flour of any other ſort 
of grain, or any thing as or tor, or mixed with, the meal 
or flour of any grain, which fhall not be the real and 
genuine racal or fiour of the grain the ſame ſhall import 
to be and onght to be z upon pain that every perſon who 
(hall oJend 1n the premifies, and ſhall be thereof convidt- 
ed in manner herein after preſcribed, ſhall forfeir- and 
pay for every ſuch offence, any ſum not exceeding five 
pounds, nor leis than forty ſhillings, as the magiltrate or 
magiltrates, juſtice or juſtices, before whom any ſuch 
offenler or offenders ſhall be convicted, ſhall think fit 
or order, | | 

SeF. 23. And no perſon ſhall knowingly pnt into any 
bread which ſhall be made for fale, any mixture of meal 
or flour of any other tort of grain than of the grain the 
ſame ſhall import to be, and ſhall be allowed to be made 
of, in purſuance of this a&t ; or ſhall put into any bread 
which ſhall be made fer fale, any larger or other propor- 
tion of ny other or different fort or forts of grain, or the 
meal or flour thereof, than what ſhall be appointed or 
allowed to. be put thercin by this act; or any mixture or 
thing as for or in licu of flour, which ſhall not really be 
the genuine flour the fame ſhall import to be, and ought 
to be ; upon pain that every perſon who ſhall offend 1n 
the premilles, and ſhall be convicted of any ſuch offence 
in manner herein after preſcribed, ſhall forfeit and pay 
any ſum not exceeding five pounds, nor les than twenty 
ſhillings, as the magiſtrate or magiſtrates, juſtice - 
juſtices, before whom any ſuch offender or ofienders tha 
be convicted, ſhall think fit and order, every time he, ſhe, 
or they ſhall ſo offend and be convicted. | 

Se. 24. And if any perſon or perſons who ſhall make 
any bread for ſale, or who fend out, or fell, or expole to 
or for ſake any bread, ſhall make, ſend out, fell, or ex- 
poſe to or for ſale any bread which ſhall be leficiers 
weight, according to the afſize which ſha]l be 1ct * 
any ſuch bread from time to time to be fold at, in pur 
ſuance of this at, he, ſhe, or they lo offending 1n uy 
premiſſes, and being thereot convicted in MAoner wie 
after preſcribed of any ſuch offence, ſhall forteit *N Iz; 
a ſum not exceeding five ſhillings, . nor l<'s than one 10 : 
ling, for every ounce of bread which ſhall oy yo pans 
wanting or deficient in the weight every {uch = SE 
to be of ; and for every loaf of bread which ſhall be 
wanting leſs than an ounce of the weight the Foy w"_ 
to be of, a ſum not exceeding two ſhillings and 3X pete 


19 DT. , magt- 
nor leſs than fix-pence ; as any luch magiſtrate or mag 


ſtrate3, 
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aſfice or juſtices, before whom any fuch bread 
on all not be of the due weight the ſame ought to 
wh hall be brought, ſhall think fit or order, fo as ſuch- 
2d which ſhall be complained of as wanting at any 
3me in the weight the arg ought to be of, in any city, 


wn corporate, boroug liberty, or franchiſe, or the 
tt | 


t 0 


for refuſing or declining to. ſell any ſuch bread, to-prove 
before the magiſtrate or magiſtrates, juſtice or juſlices, to 
whom any ſuch complaint ſhall be made, if thereunto re, 
quired, by the party or parties who- ſhall make any ſuch 
complaint; upon pain that every perſon who ſhall be con- 
'victed. of any ſuch offence, in manner herein after pre- 


*ariſdition thereof, or within the weekly bills of mor- | ſcribed, ſhall forfeit and pay a ſum not exceeding forty. 
} 


ry, ſhall from time to time be brought before ſome 
: Horate or magiſtrates, juſtice or juſtices, having juril- 
rr in the premilles, and ſhall be weighed before ſuch 
: trate or magiſtrates, juſtice or juſtices, within 24 
| ak after the ſame ſhall. have been baked, ſold, or ex- 

ofed to or for ſale; and ſo as ſnch bread which ſhall be 
complained of as wanting at any time in the weight the 
{me ought to be of, in any handred, riding, diviſion, 
ſberty, Tape, Wapentake, or place, ſhall from time to 
"me be brought before ſome juſtice or juſtices of the 
peace of ſuch hundred, riding, diviſion, liberty, rape, 
or wapentake, or other place, and ſhall be weighed 
hefore ſuch juſtice or juſtices within three days after 
the ſame ſhall have been baked, fold, or expoſed to or 
tor fale; unleſs it ſhall be made out to the ſatisfaction 
of any ſuch magiſtrate or magiſtrates, juſtice or juſtices, 


by or on the behalf of the party or parties againſt whom | 


any ſuch complaint or information ſhall be made, that 
ſach deficiency in weight wholly aroſe from ſome una-' 
voidable accident in baking, or otherwiſe, or was oc- 
ciſioved by or through ſome contrivances or confederacy. 

Sea. 25. And every perſon who ſhall make for ale, 
or ſell, expoſe, or ſend our, to or for ſale, any fort of 
bread whatſoever, ſhall from time to time cauſe to be 
fairly imprinted or marked on every loaf of each 1efpec- 
tive ſort of bread which he, ſhe, or they ſhall] make or 
{:ll,. or carry out, or expoſe to or for ſale, the Roman 
letters herein after-mentioned ; that is to ſay, upon every 
loaf of bread which ſhall be made, fold, carried out, or 
expoſed to or for ſale, is wheaten bread, a large Roman 
W; and upon every loaf of bread which ſaall be made, 
ſold, carried out, or expoſed to or for ſale, as houſhoid 
or brown bread, a large Roman H; and that every perſon 
- who ſhall make for ſale, or ſhall ſell, carry out, or expoſe 
- to or for ſale, any loaf of any fort of bread, which hall 
be allowed to be made in purſuance of this aft, which 
ſhall not be marked purſuant to the directions: of this 
at, ſo as the ſame may, on the view thereof, be aſcer- 
tained from time to time under what denomination or 
fort of bread every ſuch loaf was made, and ovght to be 
weighed (except as to ſuch loaves which ſhall be raſped 
after the beſpeaking or purchaſing thereof, by the parti- 
_ eular defire of any perſon who ſhall order the ſame to be 
ſo raſped, for his, her, or their own uſe or ules) ſhal!, 
for every time he, ſhe, or they ſhall offend in the pre- 
miſſes, and be thereof convicted, in manner herein after 
preſcribed, forfeit and pay a ſum not exceeding twenty 
ſhillings, nor leſs than five ſhillings, as any magiſtrate or 
magiſtrates, juſtice. or juſtices, before whom the offender 
ſhall be convicted, ſhall direft, for every loat of bread 
not marked as hereby is directed. 

Se. 26. And no baker, or other perſon or perſons, 
ſhall aſk, demand, or take, for any bread which he, ſhe, 
or they ſhall ſell, or expoſe to or for ſale, any greater or 
higher price than ſuch bread ſhall be aſcertained to be ſold 
for or at by the court, magiſtrate or magiſtrates, or juſ- 
tices, hereby authorized to {et the price and aſſize of bread, 
 Vithin their reſpective juriſdictions; and that no baker, 
Or other perſon who ſhall make any bread for ſale, ſhall 
refuſe or decline to ſel] any loaf or loaves of any of the 
forts of bread which, in purſuance of this a(t, ſhall be 
allowed or ordered to be made, to any perſon or perſons 
Who ſhall tender ready money in payment for the ſame, | 
at or for the: price ſuch bread, by the afſize which ſhall 
have been ſet in reſpeCt thereof, ſhall be fixed at, or 
aſcertained to be ſold for, when any ſuch baker, or other 
perſon who ſhall make bread for ſale, ſhall have any loaf 
of any ſuch bread in his or their houſe, bakehouſe, ſhop, 
or poſſeſſion, to be ſold, more than ſhall be requiſite for 
ine immediate neceſſary uſe of his, her, or their own fa- 
mily, or cuſtomers; and which it ſhall be incumbent on 


baker, or other perſon who ſhall be complained of 
oL, I, | 


ſhillings, nor Jeſs than ten ſhillings, as the magiſtrate or 
magiltrates, zuſtice or juſtices, before whom any ſuch . 
offender or ottenders ſhall be ccnvited, ſhall think fit and 
order, cvery time he, ſhe, or they ſhall ſo offend and 
be convicted, . 

Seft, 27. Provided further, that no perſon ſhall ſell, 
or offer to ſale, any bread of an inferior quality to 
wheaten bread, at a higher price than houſhold bread ſhall 
be ſet at by the afiize; and if any perſon ſhall offend in 
the premiſles, he ſhall forfeit and pay for every ſuch of- 
fence, on being convitted thereof, either by his, her, or 
their confeſſion, or by the oath of one or more credible 
witneſs or witneſſes, before ay magiſtrate or magiſtrates, 
Juſtice or \juſtices, withia whoſe. juriſdiftion any ſuch 
offence fhall bave been committed, the ſum of twenty 
(hitlinps. | | | | 

Seft. 28, And that the good deſign of this ſtatute 
may be the more effeCtually accompliſhed, it ſhall be laws 
tyl ſor any magiſtrate or magiſtrates,  juſlice or juſtices of 
the peace, Within the limits of their reſpective juriſdictions, 
and alſo for any peace officer or officers, authorized by 
warrant under .the hand. and ſeal or hands and ſeals of 
any ſuch magiſtrate or magiſtrates, juſtice or juſtices, and 
which warrant any ſuch magiftrate.or magiſtrates, juſtice 
or juſtices, is and are hereby impowered to grant, at ſea- 
ſonrable times in the day-time-to enter into any houſe, 
ſhop,. ſtall, bakehouſe, warehouſe, or outhoule, of or 
belonging to any baker, or ſeller of bread, to ſearch for, 
view, weigh, and try a!l or any the bread which ſhall 
be there tound : and if any bread, on any ſuch ſearch, 
ſhall be found ro be wanting either in the goodneſs of the 
{tuff whercof the ſame ſhall be made, or to be deficient 
in the due baking or working thereof, or ſhall be wanting 
in the due weight, or ſhall not be truly marked according 
to the direCtions of this act, or ſhall be any other ſort 
of bread than ſh4ll be allowed to be made by virtue of 
this at; any ſuch magiſtrate or magiſtrates, juſtice or 
juſtices, peace officer or peace officers, within the limits of 


their reſpcftive juriſdictions, may ſcize the ſame; and 


any ſuch magiſtrate or magiſtrates, juſtice or juſtices, 
may diſpoſe thcieof as he or they, in his or their diſ- 
cretion, ſhall think fit. LE -” | 
_ See. 29. And if information ſhall be given, on oath, 
to any magiſtrate or magiſtrates, juſtice or juſtices of the 
peace, that there is reaſonable cauſe to ſuſpeft that any 
miller who grinds any grain for toll or reward, or any 


perſon or perſons who doth or do dreſs, bolt, or in any 


wiſe manufacture any meal or flour for ſale, or any maker 
of bread for fale, within the limits of the juriſdiftion of 
any ſuch . magiſtrate or. magiſtrates, juſtice or juſtices, 
doth or do mix up with, -or put into, any meal or flour 
ground or manufactured for fale, any mixture, ingre- 
dient, or thing whatſoever, not the genuine produce of 


the graia ſuch mea} or flour ſha!l import and ought to be, 


or whereby the purity of any meal or flour in the paſ- 
ſeſſion of any ſuch miller, mealman, or baker, is or ſhall 
be in any wiſe adulterated; then, and in every ſuch caſe, 
it. ſhall be lawful for any ſuch magiſtrate, or magiſtrates, 
juſtice or juſtices, and alſo for any peace officer or officers, 
authorized by warrant or warrants, to him or them di- 
refed, under the hand and ſeal or hands and ſeals of 
any magiſtrate or magiſtrates, juſtice or juſtices, within 
the limits of their. reſpetive juriſditions (and which 
. warrant or warrants every ſuch magiſtrate and magiſtrates, 
Juſtice and juſtices, is and are hereby impowered to grant) 
at all ſeaſonable times in the day-time to enter into any 
houſe, mill, ſhop, bake-hauſe, ſtall, bolting-houſe, paſtry, 
warehouſe, or quthouſe, of or b:longing to any ſuch 
miller, mealmao, . or baker, and to ſearch and examine 
whether any mixture, ingredient, or thing, not the ge- 
nuine produce of the grain ſuch meal or flour ſhall import 
and ought to be, ſhall have been mixed up with, or put 


zP into 


: 
: 
; 
4 
7. 
F | 
4 
n 
* 
1.4 
bu 
- 
1 
Ss 7 
| - 
ay 
[4 
©: Wy 
+. 
41 
=o 
= : 
Sx 
U 
EG - 
+ 
7 
= 
pr] 
YN i 
*M 
- "i 
181 
f > 
19K 
+138 
43s 
. 130 
+. 
T3728 
['g 
i. 
v $. 
41; 3 
| "8 
\ 1 
1 38 
198 
©. 
17 
th 
149 
14% 
þ r 
44 
3 
13 
1 I 
307 
j}. 
10 
14 
-1 338 
-1 4 
- 
"” 
4 
's: 
: 
| 
2:5 
19 
. 
+39 
+0 
win 
A £ | 
4 
we # | - 
f 47 
+3 
To 
Tr 
3 i 
4 
1H 
£1 7 
: 4 
*#iY 
#3 
: = - 
in 
7414 
+*Þ 
IH 
31 = 
Nv 
q 4 
3.1: 
7% 
5 + 
bf 
3 
" $5 ky] 
F4 38 
215% 
s +1 
? h 
A 
r : 
i 
3-1 
38} 
Viat 
4 
3 44 
F Jo 
2.05 F 
bd £1 
TI 
$372 
1M 
- 
4% 
SY 
44 
* » 
4 4 
# 
Ll 
I»: | 
13.8 
v32'S 
FEE 
= 
4 
239 
FR$ 
J $ is 
bk 3: 
IL] 
bd 
T4 
458 
El, 
+8 
. £336 
T . 3 
pie 
i e 
130 L 
+5 
FF 
+1 
' "F486 
$29 
143 
3 b, 
n33205 
: d 
23 
= 42: ; 
12h 
pIIS 
* es 
TE» 
+ TM 
« 7, 
3" 
Wh 
» | LY 
Hz 
54 
444756 
ba, ; 
LY 
'£ 
7-8 
; 5B 
” 44 
$3. 
Tos 
—3zE 
1.7 4 
184 
3B 
4 
bY: 
1% 
14:8 
_ FA 
£2 
*i 
+4 'F. 
42M 
4944 
=K 
#7 
Bt 
X42 
4% 
4: 


_ 


1 2 "I Fa 7 " Vee "IT PEI -- van 
Fg Ae ee bet A en OE RED oe 
MIO TEE. TR 4G I TR IEEE 


RI: try 
2 K —_ —— 
"SD SIT. 


SASX 35> 
w- ee 
NE 


05 open 


EE oe rt I in bes 
"2 v1 ee CT: 


I ee as dag a 


rn a aas: 


Rt FA as 


. to; / provid:d that the part 


o © abt tut TIERED x0 ITY ORIEL 


NT eh 


+ $a Rochas” + 


B-R EB 


wiltully forſwear him or herfelf, every ſuch perſon ſhall 
be ſubic&t -and lable to be proſecuted as for perjury, by 
indictment or information by due courſe of law ; and, it 
_ convicted, ſhall be liable to the penalties perſons con- 
victed of wilful and corrupt ag are ſubject and liable 


not | obliged to travel above five miles from the place or 
places of his, her, or their abode. | 

e&. 20, And whenever any court as aforeſaid, ma- 
viſtrate or magiltrates, or juſtices of the peace, ſhall or- 
der any bread to be made within their reſpective juriſdic- 
tions, of or with the flour or meal of any other grain or 
grains than wheat, or to be mixed with the flour of wheat, 
or to be made with the flour or meal of any other fort or 
{orts of grain or grains, cither ſeparate or mixed together, 
all perſons who ſhill make any bread for ſale, in any place 
where any ſuch order or orders {h.I1 at any ume be made, 


hall from time to time make bread with fuch mixed 


meal or flour, in every {uch place and places, in ſuch 
manner as they ſhall be required and ordered by any ſuch 
covrt, magiſtrate or magiſtrates, or juſtices as aforeſaid, 
within their refpettive jurildiftions, and ſhall from time 
to. time make the ſame of ſuch wcight and goodneſs, 
and ſhall ſell the ſame at ſuch prices, as any ſuch court, 
magiſtrate or magiſtrates, or jultjces, within their reſpec- 
tive juriidictions, ſhall from time to time order or di-. 
rect ; upon pain that every perſon who ſhall at any time 
oicad in the premiſſes, and ſhall be convicted of any ſuch 
ottence in the manner hercin after preſcribed by this act, 
ſhall forfeit any ſum not exceeding five pounds, nor lefs 
than forty ſhillings, as the magiſtrate or magiſtrates before 
whom any ſuch offender or offenders ſhall be convicted 
ſhall think fit and order, every time he, ſhe, or they ſhall 
ſo offend and be convicted. | 

Seft. 21. And the ſeveral ſorts of bread which ſhall 
be made for ſale, or fold, or expoſed to or for ſale, in any 
place or places, 0.1} wiways be well made, -and--in their 
{coral and reipective degrees, according to the goodneſs 
of the ſeveral forts of meal or fluur whereof the ſame 
ought to be made ;z; and that no alum, or preparation. or 
mixture in Which alum ſhall be an ingredient, or any 
other mixture or ingredient whatſoever (cxcept only the 
genuine meal or flour which ought ro be put therein, and 
common ſalt, pure water, eggs, milk, yeaſt, and barm, 
or ſuch lcaven as ſhall at any time be allowed to be put 
therein by the court, or perſon or perſons who ſhall, by 
virtue of this act, have fet any aſlize of bread, for the 
ptace or places where any ſuch Icaven ſhall be uſed ; and 
where no ſuch aſſize ſhall have bcen ſet, then ſuch leaven 
as any magiſtrate or magiſtrates, juſtice or juſtices of the 


peace, within his or their juriſdiction, ſhall allow to be 


uſed in making of bread) ſhall be put into, or in any 
wiſe uſed in making dough, or any bread to be ſold, or 
as or for leaven to ferment any dough, or on any other ac- 
count in the trade or myPery of making bread, under 
any colour or pretence whatſoever ; upon pain that every 
perſon (other than a ſervant or journeyman) who ſhall 
knowingly offend in the premilles, and ſhall be convicted 
of any fuch offence, either by his, her, or their own con- 
fellion, or by the oath of one or more credible witneſs or 
witnelles, before any ſuch magiltrate or magiſtrates, 
zuſtice or juſtices of the peace, within the limits of his or 
their juriſdiction, ſhall, on every ſuch conviRtion, forfeit 
aad pay any fum of money not excceding ten pounds, and 
not lets than forty ſhillings ; or ſhall, by warrant under 
the band and fecal or hands and ſeals of any ſuch ma- 
giftrate or magiſtrates, juſtice or juſtices, within his or 
their reſpcCtive juriſdiction, be apprehended and commit- 
ted to the houſe of correction, or ſome priſon of the coun- 
ty, city, town corporate, borough, riding, diviſion, or place 
where the offence ſhall have been committed, or the of- 
tender or off-nders ſhall be apprehended, there to remain 
and be kept to hard labour for any time not exceeding one 
calendar month, nor lefs than ten days from the time of 
tuch commitment, as any ſnch fnagiltrate or magiſtrates, 
Juſtice or juſtices, ſhall think fit and order ; and if any 
ſ:rvant or journeyman baker ſhall knowingly offend in 
the premiſſes, and ſhall be convicted of any ſuch offence, 
either by his, her, or their own contellion, or by the oath 


7 


' or partics ſo ſummoned be 


| bread which ſhall be made for ſale, any mixture of meal 
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of one or more credible witneſs or witneſſes 
ſuch magiſtrate or magiſtrates, juſtice or Juſtices of 1; 
peace, within the limits of his or their Juriſdi&tion ” 
the, or they who ſhall fo offend, ſhall, on ever oy 
conviction, forfeit aud pay any ſum of money not i uch 
ing five pounds, and not leſs than twenty ſhilli 
ſhall, by warrant under the hand and ſeal of } 
ſeals of any ſuch magiſtrate or magiſtrates 
Juſtices, within his or their reſpeCtive juriſdiction be 2 
prehended and committed to the houſe of corre&tion b 
ome priſon of the county, city, town corporate, borough, 
riding, diviſion, liberty, or place, where the offence Qati 
have been committed, or the offender or offenders 1,! 
be apprehended, there to remain and be Kept to hard ! 
bour for any time not exceeding one calendar month " 
leſs than ten days from the time of every fach commir. 
ment, as any ſuch magiſtrate or magiſtrates, juſtice or 
juſtices, ſhall think fit and order ; and it ſhall anq may 
be lawful for the magiſtrate or magiſtrates, juſtice © 
juſtices, before whom any ſuch offender Nall be convid. 
ed, out of the money forteited, when recovered, to cauf; 
the offender's name, place of abode, and offnce tg bs 
publiſhed in fome news-paper, which ſhall be printed or 
publiſhed in or near the county, city, or place where 
any ſuch offence ſhall have becn committed, 
Sect. 22. And no perſon ſhall knowingly put into any 
corn, meal, or flour which fhall be ground, drelled, 
bolted, or manufa&tured for ſale, either at the time of 
grinding, dreſſing, bolting, or in any wiſe manufaQuring 
the ſame, or at any other time or timcs, any ingredient, 
mixture, or thing whatſcever ; _ or flall knowingly {elt, 
offer, or expoſe to or for ſil? any meal or flour of one. 
fort of grain as or for the meal or flour of any other fort 
of grain, or any thing as or for, or mixed with, the meal 
or flour of any. grain, which ſhall not be the real and 
genuine racal or fiour of the grain the ſame ſhall import 
to be and onght to be ; upon pain that every perſon who 
(hail offend in the premiſics, and ſhall be thereof convid- 
ed in manner herein after preſcribed, ſhall forfeir and 
pay for eve:y fuch offence, anv ſum not exceeding five 
pounds, nor lets than forty ſhillings, as. the magittrate or 
magiltraies, juſtice or juſtices, before whom any ſuch 
offenler or offenders ſhall be convicted, (hall think fit 
or Order. 
SeF. 23. And no perſon ſhall! knowingly pnt into any 


ands and 
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or flour of any other {tort of grain than of the grain the 
ſame ſhall import to be, and ſhall be allowed to be mage 
of, in purſuance of this a&t; or ſhall put into any bread 
which ſhall be made fer fate, any larger or other propor- 
tion of any other or dificrent fort or forts of grain, or the 
meal or- flour thereof, than what ſhall be appointed or 
allowed to be put thercia by this act; or any mixture 0r 
thing as for or in lieu of flour, which ſhall not really be 
the genuine flour the fame ſhall import to be, and ought | 
to be ; upon pain that every perſon who ſhall offend 1n 
the premilles, and ſhall be convicted of any ſuch offence 
in manner herein after preſcribed, ſhall forfeit and pay 
any ſum not exceeding five pounds, nor leſs than twenty 
ſhillings, as the magiſtrate or magiſtrates, juſtice , 
juſtices, before whom any ſuch offender or ofienders tha 
be convicted, ſhall think fit and order, every time he, the, 
or they ſhall ſo offend and be convicted. ER 
Se. 24. And if any perſon or perfons who ſhall make 
any bread for fale, or who ſend out, or {cll, or expole to 
or for ſale any bread, ſhall make, ſend out, fell, or ex- 
poſe to or for ſale any bread which ſhall be Rehcee Þ 
weight, according to the afſize which ſhall be ct wi 
any ſuch bread from time to time to be ſold at, in pw 
ſaance of this at, he, ſhe, or they ſo offending 12 t:0 
premiſſes, and being thereof convicted in manner _ 
after preſcribed of any ſach offence, ſhall forteit n my 
a ſum not exceeding five ſhillings, nor lc!s than one _ 
ling, for every ounce of bread which ſhall at al) _—_ 
wanting or deficient in the weight every {uch Joa _— 
to be of ; and for every loaf of bread which ſhall be c 4 
wantins leſs than an ounce of rhe weight the oy _ 
to be of, a ſum not exceeding two ſhillings and {1x pence» 


| Sa hs 
nor leſs than fix-pence ; as any ſuch magiſtrate or 
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IST” raſtices, before whom any fuch bread 
rt berg 5, of the due weight the ml ought to 
w A be brought, ſhall think fit or order, ſo as ſuch- 
'.4 which ſhall be complained of as wanting at any 
me 1 the weight the ſame ought | to be of, in any city, 
00 corporate, borough, liberty, or franchiſe, or the 
oe ion thereof, or within the weekly bills of mor- 
ey ſhall from time to time be brought before ſome 
a} hour or magiſtrates, juſtice or juſtices, having juril- 
No in the premiſſes, and ſhall be weighed before ſuch 
i m te or magiltrates, juſtice or juſtices, within 24 
_—_ ed, ſold, or ex- 
hours after the ſame ſhall have been baked, fold, or cx 
ſed to or for ſale; and ſo as ſnch bread which ſhall be 
complained of as wanting at any time in the weight the 
{ime ought to be of, in any hundred, riding, diviſion, 
ſiberty, Tapes wapentake, or place, (hall from time to 
"ne be brought before ſome jallice or juſtices of the 
ence of ſuch hundred, riding, diviſion, liberty, rape, 
or wapentake, or other place, and ſhall be weighed 
before ſuch juſtice or juſtices within three days after 
the ſame ſhall have been baked, ſold, or expoſed to or 
tor fale; unleſs it ſhall be made out to the fatisfaCtion 
of any ſuch magiſtrate or magiſtrates, juſtice or juſtices, 
by or on the behalf of the party or parties againſt whom 
any ſuch complaint or information ſhall be made, that 
ſuch deficiency in weight wholly arofe from ſome una- 
voidable accident in baking, or otherwiſe, or was oc- 
caſioned by or through ſome contrivances or confederacy. 
Sea. 25. And every perſon who ſhall make for ale, 
or ſell, expoſe, or ſend our, to or for ſale, any fort of 
bread whatſoever, ſhall from time to time cauſe to be 
faicly imprinted or marked on every loaf of each 1efpec- 
tive ſort of bread which he, ſhe, or they ſhall make or 
ſell, or carry out, or expoſe to or for ſale, the Roman 
ſetters herein after-mentioned ; that is to ſay, upon every 
loaf of bread which ſhall be made, fold, carried out, or 
expoſed to or for ſale, is wheaten bread, a large Roman 
W; and upon every loaf of bread which ſaall be made, 
ſold, carried ont, or expoſed to or for ſale, as houſhoid 
or brown bread, a large Roman H; and that every perſon 
who ſhall make for ſale, or ſhall ſell, carry out, or expole 
to or for ſale, any loaf of any ſort of bread, which ſhall 
be allowed to be made in purſuance of this a&t, which 
ſhall not be marked purſuant to the direC&tions of this 
at, ſo as the ſame may, on the view thereof, be aſcer- 
tained from time to time under what denomination or 
fort of bread every ſuch loaf was made, and ovght to be 
weighed (except as to ſuch loaves which ſhall be ra{ped 
aſter the beſpeaking or purchaſing thereof, by the parti- 
cular deſire of any perſon who ſhall order the ſame to be 
lo raſped, for his, her, or their own uſe or uſes) ſhal!, 
for every time he, ſhe, or they ſhall offend in the pre- 
miſſes, and be thereof convifted, in manner herein after 
preſcribed, forfeit and pay a ſum not exceeding twenty 
ſhillings, nor leſs than five ſhillings, as any magiſtrate or 
magiſtrates, juſtice or juſtices, before whom the offender 
ſhall be convicted, ſhall direct, for every loat of bread 
not marked as hereby is directed. | 
Sef. 26. And no baker, or other perſon or perſons, 
_ ſhall aſk, demand, or take, for any bread which he, ſhe, 
or they ſhall ſeil, or expoſe to or for ſale, any greater or 
- hipher price than ſuch bread ſhall be aſcertained to be ſold 
for or at by the court, magiſtrate or magiſtrates, or juſ- 
tices, hereby authorized to ſet the price and aſlize of bread, 
vithin their reſpeCtive juriſdiftions; and that no baker, 
or other perſon who ſhall make any bread for fale, ſhall 
refuſe or decline to ſell any loaf or loaves of any of the 
forts of bread which, in purſuance of this a(t, ſhall be 
allowed or ordered to be made, to any perſon or perſons 
Who ſhall tender ready money in payment for the ſame, | 
at or for the price ſuch bread, by the afſize which ſhall 
have been ſet in reſpeC&t thereof, ſhall be fixed at, or 
alcertained to be ſold for, when any ſuch baker, or other 
perſon who ſhall make bread for fale, ſhall have any loaf 
of any ſuch bread in his or their houſe, bakehouſe, ſhop, 
or poſſeſſion, to be ſold, more than ſhall be requiſite for 
ine immediate neceſſary uſe of his, her, or their own fa- 
mily, or cuſtomers - and which it ſhall be incumbent on 
uch baker, or other perſon who ſhall be complained of 


ſcribed, ſhall forfeit and pay a ſur not exc 
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for refuſing or declining to ſell. any ſuch bread, to-prove 
before the magiſtrate or magiſtrates, juſtice or juſlices, to 
whom any ſuch complaint ſhall be made, if thereunto re, 
quired, by. the party or parties who. ſhall make any. ſuch 
complaint; upon pain that every perſon who ſhall be con- 
'victed of any ſuch offence, in manner | herein after pre- 
eding ſorty- 

ſhillings, nor Jeſs than ten ſhillings, as the magiſtrate or 
magiſtrates, zuſftice or juſtices, before whom any ſuch. 
oftender or ottenders ſhall be ccavited, ſhall think fit and 
order, every time he, ſhe, or they hall fo offend and 
be convicted, | 

Sect, 27. Provided further, that no perſon ſhall ſell, 
or offer to ſale, any bread of an inferior quality to 
wheaten bread, at a higher price than houthold bread ſhall 
be {et at by the aflize; and if any perſon ſhall offend in 
the premiſles, he ſhall forfeit and pay for every ſuch of- 
fence, on being convicted thereof, either by his, her, or 
their confeſlion, or by the oath of one or more credible. 
witneſs or witneſſes, before avy magiſtrate or magiſtrates, 
Juſtice or (juſtices, within whoſe. juriſdiftion any ſuch 
offence ſhall /have becn committed, the ſum of twenty 
{hilinps. | 

Seet. 28, And that the good defign of this ſtatute 
may be the more effectually accompliſhed, it ſhall be laws 


the peace, within the limits of tkeir reſpective juriſdictions, 
and alſo for any peace officer or officers, authorized by 
warrant under .the hand. and ſeal or hands and ſeals of 
any ſuch magiſtrate or magiſtrates, juſtice or juſtices, and 
which warrant any ſuch magiftrate.or magiſtrates, juſtice 
or juſtices, is and are hereby impowered to grant, at ſea- 
ſonable times in the day-time to enter into any houſe, 
ſhop, ſtall, bakehouſe, warehouſe, or outhoule,. of or 
belonging to any baker, or ſeller of bread, to ſearch for, 
view, weigh, and try a!l or any the bread which ſhall 
be there tound : and if any bread, on any ſuch ſearch, 
ſhall be found ro be wanting either in the goodneſs of the 


in the due baking or working thereof, or ſhall be wanting 
in the due weight, or ſhall not be truly marked according 
to the directions of this aCt, or ſhall be any other ſort 
of bread than ſhiJl be allowed to be made by virtue of 
this aft; any ſuch magiſtrate or magiſtrates, juſtice or 
juſtices, peace cfficer or peace officers, within the limits of 


any ſuch magiltrate or magiſtrates, juſtice or juſtices, 
may diſpoſe thcieof as he or they, in his or their diſ- 
cretion, ſhall think fit. | 


_ Set. 29, And if information ſhall be given, on oath, 


peace, that there is reaſonable cauſe to ſuſpe&t that any 
miller who grinds any grain for toll or reward, or any 
perſon or perſons who doth or do dreſs, bolt, or in any 
wiſe manufacture any meal or flour ſor ſale, or any maker 


any ſuch , magiſtrate or magiſtrates, juſtice or juſtices, 
doth or do mix up with, :or put into, any meal or flour 
ground or manufaCtured for ſale, any mixture, ingre- 
cient, or thing whatſoever, not the genuine produce of 
the grain ſuch mea} or four fſha!l import and ought to be, 
or whereby the purity of any meal or flour in the paſ- 
ſeſſion of any ſuch miller, mealman, or baker, is or ſhall 
be in any wiſe zdulterated; then, and in every ſuch caſe, 
it. ſhall be lawful for any ſuch magiſtrate, or magiſtrates, 
juſtice or juſtices, and alſo for any peace officer or officers, 
authorized by warrant or warrants, to him or them di- 
rected, under the hand and ſeal or hands and ſeals of 
any magiſtrate or magiſtrates, juſtice or juſtices, within 
the limits of their. reſpeCtive juriſditions (and which 
warrant or warrants every ſuch magiſtrate and magiſtrates, 
Juſtice and juſtices, is and are hereby impowered to grant) 
at all ſeaſonable times in the day-time to enter into any 
houſe, mill, ſhop, bake-bouſe, ſtall, bolting-houſe, paſtry, 
warehouſe, or quthouſe, of or þ:longing to any ſuch 
miller, mealmao, _ or baker, and to ſearch and examine 
whether any mixture, ingredient, or thing, not the ge- 
nuine produce of the grain ſuch meal or flour ſhall import 
and ought to be, ſhall have been mixed up with, or put 


Vor., I, 


sÞ "io 


tyl for any magiſtrate or magiſtrates, juſlice or juſtices of _ 


ſtuff whercof the ſame ſhall be made, or to be deficient 


their reſpective juriſdiftions, may ſcize the ſame; and 


to any magiſtrate or magiſtrates, juſtice or juſtices of the 


of bread for fale, within the limits of the juriſdiction of 
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Mto any meal or flour in the poſſeſſion of any ſuch miller, | 
racalman, or baker, either in the grinding- of any prain 
at the mill, or in the dreſſing, or bolting, or manufa&uring 
thereof, or whereby the purity of any meal or flour is or 
hall be in any wiſe adulterated: and if on any ſuch 

arch it ſhall appear that any offence hath been com- 


mitted in any mill, bolting-honfe, or other place attowed | pay for every offence ſuch ſum, not « 


to be fearched, contrary to the true intent of this aCt ; 
then, and in every ſuch caſe, it ſhall and may be lawful 
ro and for any magiſtrate or magiſtrates, juſtice or juftices 
of the peace, officer or officers, aythorized as aforeſaid 
reſpeQively, within the limits of their reſpective jurif- | 
diction, to feize and take any meal or flour which ſhall 
be deemed on any ſuch ſearch to have been adulterated, 
and all mixtures and ingredients which ſhall be found and 
deemed to have been uſed, or intended. to be uſed, in or 
for any ſuch adalteration ; and ſuch thereof as ſhall be 
kized by any peace officer or officers authorized as afore- 
faid, ſhall, with all convenient ſpeed after ſeizure thereof, | 
be carried to ſome magiftrate or magiſtrates, juſtice or | 
faltices of the peace, within the limits of whoſe juril- 
dition the ſame ſhall have been fo ſeized: and if any 
magiſtrare or magiſtrates, juſtice or juſtices of the peace, 
who ſhall make any feizoare in purſuance of this a, or. 
to whom any thing ſeized under*the authority of this at 
ſhall be brought, ſhall adjudge that any mixture or inpre- 
dients, not the genuine produce of the grain any ſuch 
mea} or flour, which ſhall have been ſo ſeized, fhall im- 
port and ought to be, ſhall have been put into any ſuch. 
meal or fluar, or that the purity of any ſuch meal or flour 
ſo ſeized was adulterated by any mixture or ingredient ; 
put therein; then, and in any ſuch caſe, every ſuch ma- + 
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” - . . . . - + = . . 
giſttate or magiſtrates, juſtice or juſtices, is and are{to them, by the oath of any credible witneſs, that any 
| offence, which any fuch perſon who ſhall fo carry on 


hereby required, within the limits of their reſpeQive ju- 
rifdiction, to diſpoſe of the ſame as he or they, in his 
or their diſcretion, ſhall from time to time think + 
poper. | by | 

Seft. 30. And every miller, mealman, baker, or feller | 
of bread as aforeſaid, in whoſe houſe, mill, fhop, bake- : 
houſe, ſtall, bolting-houſe, paſtry, warehouſe, outhoufe, | 
or poſſeſſion, any mixture or ingredient fthall be found 


which ſhall be adjudged by any magiſtrate or magiſtrates, | juſtice: or juſtices, may and are hereby required to iſfſuc 


Juſtice or juſtices, to have been lodged there with an in- 


tent to have adulterated the puricy of meal, flonr, or / 
bread, ſhall, on being convicted of any {uch oftence, ci- | ſervant before any ſuch mapiſtrate or magiſtrates, juſtice 


ther by his, her, or their own confeftion, or by the oath of 
one or more credible witneſs or witnelles, before any 
fuch magiftrate or magiſtrates, juſtice or juſtices of the 
peace, Within whoſe jurifdition any ſuch offence ſhall 
have been committed, forfeit and pay for every ſuch of- 
fence a ſum not exceeding ten pounds, nor leſs than 
forty ſhillings, as the magiſtrate or magiſtrates, juſtice or 
{uſtices, betore whom any ſuch offender or offenders ſhall 
be convicted, ſhall think fit and order; unleſs the party 
or parties charged with any ſuch offence ſhall make it 
appear to the ſatisfa&tion of the magiſtrate or magiſtrates, 
juſtice or juſtices, who ſhall find or ſeize any ſuch mix- 
ture or ingredients, or before whom the ſame ſhall be 
brought, that ſuch mixture or ingredients was or were 
not brought or lodged, where the ſame was or were found 
or ſeized, with any deſign or intent to have been put into 
any meal or flour, or have adulterated therewith the 
purity of any meal or flour, but that the ſame was in the 
place or places in which the ſame fhall have been ſo found 
or feized as aforeſaid for ſome other lawful purpoſe ; and 
it ſhall and may be lawful for the magiſtrate or magi- 
ſtrates, juſtice or juſtices, before whom any ſuch offender 
ſthall be convicted, out of the money forteited, when re- 
covered, to cauſe the offender's name, place of abode, 
and offence, to be publiſhed in ſome news paper which 
ſhall be printed or publiſhed in or ncar the county, city, 
or place where any ſuch offence ſhall have been com- 
mitted, | 

Set. 31. And if any perſon or perſons ſhall wilfully 
obſiruct or hinder any ſearch*as herein before is autho- 
rized to be made, or the ſeizure of any bread, or of any 
ingredients which ſhall be found on any ſuch ſearch, and 
decmed to have. been lodged with an intent to adulterate 


{this a&t, ſhall have been occaſioned by or through the 
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ſhall wilfully oppoſe or reſift any ſuch ſearch being 

or the carrying away any ſuch ingredient as aft "ks 
any bread which ſball be ſeized, ts not being Fa , 0 
ſuant to this aCt, he, ſhe, or they {© doing or Py [Tr 
in any of the caſes aforeſaid, fhall, on bc; Jing 


>] 
; Ng Convtifted 
thereof, im manner herein after preſcribed, forſetr Fo 


pounds, nor leſs than twenty ſhillings, as he 
or magiſtrates, juſtice or juſtices, before whom _ fack 
offender or offenders fhall be convicted, {hal} think py 
and order, phy p 
Sect. 32. Provided always, and be it further enafteg 
by the authority aforeſaid, that no perfon who hall £2 
low, or be concerned in the bulſinels of « mille; went, 
man, or baker, ſhall be capable of aQting, or; ſhall " 
allowed to att, as a mapiſtrate, or juttice of the PCace 
under this aCt, or in putting in execution any of the 
powers in or by this aft pranted; and if any miller 
mealman, or baker ſhall preſume fo to Go, he or ther 
fo offending in the premiſſes, fhall for every ſuch offence 
forteit and pay the ſum of fifty pounds to avy perſon 
perſons who will inform and ſue for the ſame ; to be te. 
covered in any of his Majefty's courts of record at #+;. 
minſ/cr, by a&tion of debt, bill, plaint, or information 
wherein no eſfoign, wager of law, or more than one Thy 
partance ſhail be ajlowed ; or by way of ſummary com- 
 plaint before the court of ſeſſion in that part of Gree 
Britain called Scetland. 

Set. 33. Provided always, that if any perfon who ſhall 
carry on or follow the trade of a baker, ſhall make com 
paint to any magiftrate or mzgiftrates, juſtice or juſtices 
of the peace, within their juriſdiftion, and make appear 


or follow the trade of a baker ſhall have been charged 
with, and ſhall have incurred and paid any penalty under 


 wilful negte&t or default of any journeyman or other 
ſervant employed by or under any ſuch perſon who ſhall 
ſo follow or carry on the ſaid trade of a baker ; then, 
and in any ſuch caſe, any ſuch magiſtrate or magiſtrates, 


out his or their warrant, under his or their reſpeCtive 
hands and ſeals, for bringing any fuch journeyman or 


or juſtices, or any magiſtrate or juftice of the county, 
city, riding, divition, or place, where the offender can 
be found ; and, on any ſuch journeyman or fervant being 
thereupon apprehended, and brought before any ſuch ma- 
oiftrate or magiſtrates, juſtice or juſtices, he or ther, 
within their reſpeftive juriſdictions, is and are hereby 
authorized and required to examine into the matter 0: 
ſuch complaint; and, on proof thereof, being upon oati!, 
to the ſatisfaftion of ſuch magiſtrate or magiſtrates, juſlice 
or juſtices of the peace, who ſhall hear ſuch faid com- 
plaint, thea any ſuch magiſtrate or magiſtrates, juſtice cr 
juſtices, is and are hereby dire&ted and authorized, by any. 

order under his or their reſpe&tive hand or hands, to ad- 
judge and order what reaſonable ſum of money {hall be 
paid by any ſuch \journeyman or ſervant to his maſter or 
miſtreſs, as or by way of recompence to him or her for 
the money he or ſhe ſhall have paid by reaſon of the 
wilful negie&t or default of any ſuch journeyman OT er- 
rant: and if any ſuch journeyman or ſervant (hail ne- 
ole& or refuſe, on his conviction, to make immediate 
payment of the ſum of money which any ſuch magiſirate 
or magiſtrates, juſtice or juſtices ſhall order him to Pay 
by reaſon of ſuch his ſaid wilful neglect or default ; thei 
any ſuch magiſtrate or magiſtrates, juſtice 07 js 
within their reſpeQive juriſditions, is and are Nere>) - 
{ thorized and required, by warrant under his or their ha0cs 
and ſeals, to cauſe every ſuch journeyman or ſervant 10 
be apprehended and committed to the houle of eprom, 
or ſome other priſon of the county, riding, diviſion, wy 
town corporate, borough, or place, In which NY 

journeyman or ſervant ſhall be apprehended or-conr? Jing 
to be there kept to hard labour for any time not exce- 8 
one calendar month from the time of ſuch commitment, 


9 


the purity or wholeſomeneſs of meal, flour, or bread, or 


, {43 juſtices 
as to ſuch magiſirate or magiſtrates, juſtice or Jv! tall 
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ſpall ſeem reiſotable, unleſs payment ſhall .be made of 


moriey ordered after ſuch commitment, and before 
= ;ration of the faid term of one calendar month; 
—_ 34. And, for the better and more eaſy recovery 
of 'he ſeveral penalties and forfeitures to be incurred by 
niſobedience t0 this act, and the powers herein contained, 
- diſpoſing of the money which ſhall be forfeited by 
m < or non-obſervance of any part of this a, it ſhall 
gots be lawful to and for the mayor of the ſaid city 
F London for the time being, or any alderman of the ſaid 
ys within the ſaid city or liberties thereof, and to and 
-_M other of his Majeſty's juſtices of the peace, or 
hs of them, within their reſpeCtive counties, ridings, 
y :Gons, Cities, tOWnsS Corporate, boroughs, liberties or 
None, to hear and determine in a ſummary way 
1 ſogees committed againſt the true intent and meaning 
f this at; and, for that purpoſe, to ſummon before 
them, or any of them, within their reſpeCtive juriſdic- 
cons, any party or parties accuſed of being an offender 
or offenders againſt the true intent and meaning of this 
a: and in caſe the party accuſed ſhall not appear on ſuch 
{\mmons, or offer ſome reaſonable excuſe for his default; 
then, upon oath by any credible witneſs of any offence 
© Ommitted contrary to the true intent and meaning of this 


aR, any ſuch magiſtrate or magiſtrates, juſtice or juſtices, | 
' « 


hall ifſue his or their warrant or warrants for appre- 
heodiog the offender or offenders within the juriſdittion 
of any ſuch magiltrate or magiſtrates, juſtice or juſtices : 
and upon the appearance of the party or parties 2ceuſed, 
or, in caſe he or they ſhall not appear, on notice being 
given to, or left for, him or them, at his or their uſual 
place of abode, .or if he or they cannot be apprehended on 
a warrant granted apainſt him or them as hercia before is 
direted ; then, and in any ſuch caſe, any ſuch magiſtrate 
or magiſtrates, juſtice or juſtices, is and are hereby au- 
thorized and required to proceed to make inquiry touching 
the matters complained of, and to examine any- witneſs 
or witneſſes who ſhall be offered on either ſide, on oath, 
as aforeſaid, and which evcry ſuch magiſtrate o1 magi- 
ſtrates, juſtice or juſtices, is and are hereby authorized, 
impowered, and required to adminiſter; and, after 
hearing of the parties who ſhall appear, and the witneſſes 
who ſhall be offered on either ſide, ſuch magiſtrate or 
mapiſtrates, juſtice or juſtices, ſhall convit or acquit 
the party or parties accuſed : and if the penalty or money 
forfeited on any ſuch convittion, ſhall not be paid within 
the ſpace of 24 hours after any ſuch conviction, every 
ſuch magiſtrate or magiſtrates, juſtice or juſtices, ſhall 
thereupon iſſue a warrant or warrants, under his hand and 
ſeal or their hands and ſeals reſpettively, direed to any 
peace officer or officers within their reſpeQtive juriſdictions, 
impowering him or them to make diſtreſs of the goods or 
chattels of the offender or offenders: and if any offender 
ſhall convey away his goods out of the juriſdiftion of any 
ſuch magiſtrate or magiſtrates, juſtice or juſtices, before 
whom he was convicted, or ſo much thereof that the 
penalty cannor be levied, then ſome magiſtrate or juſtice, 
within whoſe juriſdiftion the offender ſhall have removed 
his poods, ſhall back the warrant granted by any ſuch 
magiſtrate or juſtice, or magiſtrates or juſtices; and there- 
upon the penalty forfeited, ſhall be levied on the offen- 
der's goods and chattels, by diſtreſs and ſale thereof ; 
and if within five days from the diſtreſs being taken, the 
- money forfeited (hall not be paid, the goods ſeized ſhall 
be appraiſed and fold, rendering the overplus (if any) af- 
ter deduCting the penalty or forfeiture, and the coſts and 
Charges of the proſecution, diſtreſs, and fale, to the 
owner; which charges ſhall be aſcertained by the ma- 
giltrate or magiſtrates, juſtice or juſtices, before whom 


any ſuch offender or offenders ſhall have been fo convitted, |. 


or by the magiſtrate or juſtice who backed the warrant, if 
either of them ſhall continue alive; and if not, by ſome 
other magiſtrate or juſtice of the county, riding, diviſion, 
city, or place, in which the offender ſhall have been 
convicted; and for want of ſuch diſtreſs, then every 
ſuch magiſtrate or juſtice, within whoſe reſpeCtive juriſ- 
dition any ſuch offender or offenders ſhall reſide or be, 

ll, on the application of any proſecutor or proſecu- 
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tors, and proof made of the convittion and non-paynient 
of the penalty and charges, by warrant under his hand 


and ſeals, commit every ſuch offender or offenders to the 


common gaol or houſe of correction of the city or coun- 
ty, riding, diviſion, or place, where ſach offender or 
offenders ſhall be found ; there to remain for the ſpace of 
one calendar month from the time of ſach commitment, 
unleſs, after ſuch commitment, payment ſhall be made 
of the ſaid penalty or forfeiture, coſt and charges, be- 
fore the expiration of the ſaid calendar month ; and 
all ſuch penalties and forfettures, when recovered, ſhall 


be paid to the informer. 


Sect. 35. And if it ſhall be made out, by the oath of 
any credible perſon or perſons, to the ſatifaftion of any 
magiſtrate or magiſtrates, juſtice or juſtices, that any 
one within the jurifdiftion of any ſuch magiſtrate or mas+ 
giltrates, juſtice or juſtices, is likely to give or offer ma- 
terial evidence on behalf of the proſecutor of any of- 
fender or offenders againſt the true intent and meanin 
of this a&t, or on behalf of the perſon or perſons aceales, 
and will not voluntarily appear before ſuch magiſtrate or 
magiſtrates, juſtice or juſtices, to be examined, and give 
his, her, or their evidence concerning the premiſles, is 


.and are hereby authorized and required to iſſue his or 


their ſummons to convene every ſuch witneſs and wit- 
neſſes beiore any ſuch magiſtrate or magiſtrates, juſtice or 
juſtices, at ſuch ſeaſonable tine as in ſuch ſummons ſhall 
be fixed ; and if any perſon ſo ſummoned ſhall negle& or 
refuſe to appear at the time by ſuch ſummons appointed, 
and no juſt excuſe ſhall. be offered for ſuch neple& or re- 
fuſal, then (after proof by cath of ſuch ſummons having 
been duiy ſerved upon the party or parties ſo ſummoned) 
every ſuch magiſtrate or magiſtrates, jultice or juſtices, is 
and are hereby authorized and required to iſſue his or 
their warrant under his hand and ſeal, or their hands and 
ſeals, to bring every ſuch witneſs or witneſſes before any 
ſuch magiſtrate or magiſtrates, Juſtice or juſtices; and on 
the appearance of any witneſs before any ſuch ma- 
giſtrate or magiſtrates, juſtice or juſtices, every ſuch 
magiſtrate or magiſtrates, juſtice or juſtices, is and are 


hereby authorized and impowered to examine open oath 


every ſuch witneſs; and if any ſuch witneſs on his 
or her appearance, or on being brought before any ſuch 
magiſtrate or mapiſtrates, juſtice or juſtices, ſhall refuſe 
to be examined on oath concerning the premiſſes, with- 
out offering any juſt excuſe for any ſuch refuſal, any ſuch 
magiltrate or magiſtrates, juſtice or juſtices, within the 
limits of his or their juriſdiction, may, by warrant un- 
der his hand and ſeal, or their hands and ſeals, commit 
any perſon or perſons ſo refuſing to be examined to the 
public - priſon of the county, riding, diviſion, city, li- 
berty, or place, in which the perſon or perſons ſo refuſing 
to be examined ſhall be, there to remain for any time 
not exceeding fourteen days, nor lefs than three days, as 
any ſuch magiſtrate or magiſtrates, juſtice or juſtices, 


ſhall direct. 


Sect. 36. And the mapiſtrate or magiſtrates, juſtice or 
juſtices, before whom any perſon ſhall be convitted in 
manner preſcribed by this a&t, ſhall cauſe ſuch reſpe&tive 


conviction to be drawn up in the form, or to the effe&t 


following (that is to ſay) 


(To wit) B E it remembered, that on this 


day of | in the year 
of the reign of ; A. B. zs * 
convitted before Majeſty's juſtice of 
the peace for the ſaid county of 
or for the riding or di- 
viſion of the ſaid county of __ or for 
the city, liberty, or town of (as 
, this caſe ſhall happen to be) for and 


to adjudge him, her (or them) to 
pay and forfeit for the ſame the ſum of 


Given under 


the day 
and year aforeſaid, 


3 SceF, 


_ 
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_ $28. 37. And no certiorari, letters of advocation, or | 
of ſuſpenſion ſhall be granted to remove any conviQtion, afterwards 
or other proceedings had thereon in purſuance of this | ſhall be laid or brought in the county, ; and 


act. 

_ See. 38. Provided always, and it is hereby further 
enacted by the authority aforeſaid, , that if any perſon con- 
vidted of any offence puniſhable by this act, ſhall think 
him, her, or themſelves aggrieved by the judgment of 
the magiſtrate or magiſtrates, juſtice. or juſtices, before 


whom be, ſhe, or they ſhall have been convicted, ſuch | 


perſon ſhall have liberty from time to time to appeal to 
the juſtice at the next general or quarter ſeſſion of the 
peace, which ſhall be held for the county, riding, diviſion, 
city, liberty, town, or place where ſuch judgment ſhall 
have been given, and that the execution of the ſaid 
_jadgment ſhall, in ſuch caſe, be ſuſpended; the perſon 
ſo convicted entering into recognizance at the time of 
fach conviction, with two ſufficient ſuretics in double 
the ſum which ſuch perſon ſhall have been adjudged ro 


_ pay or forfeit, upon condition to proſecute ſuch appeal 


with effe&t, and to be forthcoming to abide the judgment 
and determination of the juſtices at their ſaid next gene- 
ral or general quarter ſeſſions; which recognizauce the 
magiſtrate or magiſtrates, juſtice or juſtices, betore whom 
fuch conviction ſhall be had, is and are hereby impow- 
ered and required to take; and the juſtice in the ſaid 
general or general quarter ſeſſions are hereby authorized 
and required to hear and finally determine the matter of 
every ſuch appeal, and to award ſuch coſts as to them ſhall 
appear juſt and reaſonable to be paid by either party : and 
if upor. hearing the ſaid appeal, the jndgment of the magil- 
trate or magiſtrates, juſtice or juſtices, before whom the ap- 
pellant or appellants ſhall have been convicted, ſhall be 
affirmed, ſuch appellant or appellants ſhall immediately 
pay down the ſum he, ſhe, or they ſhall have been ad- 
judged to forfeit, together with ſuch coſts as the juſtices 
in their ſaid general or general quarter ſeffions ſhall 
award to be paid to the proſecutor or inforiner, for de- 
fraying the exſpences ſuſtained by reaſon of any ſach ap- 
peal; and in default of the appcllant's paying the ſame 
any two ſuch juſtices, or any one magiſtrate or juſtice of 
the peace, having juriſdiftion in the place into which any 


_ appellant or appellants ſhall eicape, or where he, the, or 


they ſhall reſide, ſhall and may, by warrant under their 
hands and ſeals, or his hand and ſeal, commit every 
fuch appellant and appellants to the common paol of the 
county, city, riding, diviſion, or place, where he, 
ſhe, or they ſhajl be apprehended, until he, ſhe, or 
they ſhall make payment of ſuch penalty, and of the 
coſts and charges which ſhall be adjudged on the convic- 
_ tion, to the informer ; bur if the appellant or appellants 
In any ſuch appeal ſhall make good his, her, or their ap- 
peal, and be diſcharged of the ſaid conviction, reaſon- 
| able coſts ſhall be awarded to the appellant or appellants 
againſt ſuch inſormer or informers, who would (in caſe 
of ſuch conviction) have been intitied to the penalty to 
have been recovered as aforeſaid; and which coſts ſhall 
and may be recovered by the appellant or appellants 
againſt any ſuch informer or informers, in like manner 
as coſts given at any general or general quarter ſeſſions 
of the peace are recoverable. TT. 

See. 39. Provided alſo, that if any ſuch convittion 
Mall happen to be made within ſix days before any pene- 
ral or general quarter ſeſſions of the peace which ſhall be 
held for the county, ricing, diviſion, city, town corpo- 
rate, borough, or place where ſuch conviction ſhall have 
been made, then the party or parties who ſhall think 
him, her, or themſelves aggrieved by any ſuch conviction, 
ſhall and may, on entering into recognizance in manner 
and for purpoſes before direCted, be at liberty to appeal 


either to the then next or the next following general or Seft. 42, Provided always, that no perſon ſhall be 


general quarter ſeſſions of the peace which ſhall be held 
for any ſuch county, riding, diviſion, city, town cor- 
porate, borough, liberty, or place where any ſuch con- 
viction ſhall have been made. * 


Se. 40, And every attion_ or ſuit which ſhall be | Se, 43. Provided alfo, that this a&t, or any thiog 


brought or commenced againſt any magiſtrate or magiſ- 
trates, juſtice or juſtices, or any peace officer or officers, 


for any matter of thing done or committed by virtue of | uſed, or any right or cuſtom of any lord or lords of any 


| where the matter. in diſpute ſhall ariſe, and not elſ- 


| jury ſhall find for the defendant or defendants; and the 
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or under this aCt, ſhall be commenced wi 
next after the fa&t committed, and not 


city, Or place 


and that the ſtatute made in the yer 4 age Pere, 
/ 


late majeſty's reign, intituied, 41 af for rendering tj, 
Juſtices of the peace mare ſafe in the executign of their off 

and for indemnifying conſtables and others, afling in is 
dience to their warrants ; ſo far as the ſaid a& relates g 
the rendering the juſtices more ſafe in the execytion i 
their office, ſhall extend and be conſtrued to exteng " 
the magiſtrate and magiſtrates, juſtice and Juſtices of Fa 
peace, acting under the authority or in purſnance of Fo 
act; and that no aCtion or ſuit ſhall be had or commenced 
againſt, nor ſhall any writ be ſued ont, or copy of an 
writ be ſerved upon any peace officer or officers, for By 
thing done in the execution of this aCt, until teven Fed 
after a notice in writing ſhall have been given to or leſt 
for him or them at his or their uſual place of abode 
by the attorney for the party intending to commence ſuch 
action; which notice in writing ſhall contain the name 
and place of abode of the perſon intending to bring ſuch 
action, and alſo of his attorney, and likewiſe the cauſe 
of action or complaint ; and any peace officer or officers 
(hall be at liberty, and may by virtue of this a&, at any 
time within ſeven days after any ſuch notice ſhall have 
been given to, or left for him, tender or cauſe t9 
be tendered any ſum or ſums of money, as amends for 
the injury complained of, to the party complaining, or 
to the attorney named in any ſuch notice; and if the 
ſame is not accepted of, the defendant or defendants in 
any ſuch aCtion or ations may plead ſuch tender in bar 
of ſuch action or aftions, together with the general iſſoe, 
or any other plea, with leave of the court in which the 
action ſhall be commenced: and if upon ifſue join- 
ed on ſuch tender, the jury ſhall find the amends ten- 
lered to have been ſufficient, they ſhall find a verdi& for 
the defendant or defendants; aud in every ſuch caſe, or 
if the plaintiff ſhall become nonſuit, or diſcontinue his 
action, or if judgment ſha!] be given for the defendant or 
| defendants upon demurrer; or if any action or ſuit ſhall 
be brought after the time limited by this act for bringing 
the ſame, or ſhall Le brought in any other county or 
place than as aforeſaid; then and in any ſuch caſe, the 


| 


defendant or defendants ſhall be intitled to his or ther 
colts; but if the jury ſhall find that no ſuch tender was 
made, or that the amends tendered was not ſ{uilicient, or 
ſhall find againſt the defendant or defendavts, on auy plea 
or pleas by him or them pleaded, they ſhall then give a 
verdi&t for the plaintiff, and ſuch damages as they ſhall 
think proper; and the plaintiff ſhall thereupon recover 
his coſts aga'nſt every ſuch defendant or defendants, 
Se. 41. And if any ation or ſuit ſhail be commen- 
ced againſt any perſon or perſons for any thing cone 1N 
purſuance of this act, the defendant or defendants in any 
ſuch action or ſuit may plead the general iſſue, and give 
this a&t, and the ſpecial matter in evidence, at any trial 
to be had thereupon; and that the ſame was done IN | 
purſuance and by the authority of this act; and if it (hall 
appear ſo to have been done, or if verdi% ſhall be re- 
corded for the defendant or defendants; or if the plain- 
tiff ſhall be nonſuited, or diſcontinue his ation after the 
defendant or defendants ſhall have appeared; or if judg- 
ment ſhall be given upon a verdict or demurrer againſt 
the plaintiff or plaintiffs; the defendant or defendants , 
every ſuch a&ion ſhall and may recover treble coſts, an 
have the like remedy for the ſame 2s any defendant 0r 
defendants hath or have in other caſes by law for reco- 
very of his, her, or their coſts, 


convicted in manner aforeſaid for any of the before- 
mentioned offences, unleſs the proſecution, 1 order to 
ſuch convition, be commenced within three days next 
after the offence committed. | 


herein contained, ſhall not extend to prejudice any right 
or cuſtom of the city of Landon, or tie practice t 


leet 
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{t, fo wore their reſpeQtive 'leets or views of frank- 
A, or the right of any clerk or clerks of the market 
many Ret Provided further, that neither. this a&, or 
wig herein contained, ſhall extend {or be conſtrued 
: ctend to prejudice the ancient right or cuſtom of 
* Goon of the collegiate church of Saint Peter, Weſt- 
fer, or the bigh {teward fof the city of Weftmin/ter 
" he liberties thereof, or his deputy, or any of them, 
"I {++ aſcertain, and appoint, the aflize and weight of all 
ob of bread to be fold or expoſed to ſale within the 
rid city of Weſtminſter and the liberties thereof ; but 
they and every of them ſhall and may ſeverally and te- 
ſpeQtively from time to time, as there ſhall be occaſion, 
{:t, aſcertain, and appoint, within the faid city of We/t- 
minfter and the liberties thereof, according to the true 
:ntent and meaning of this at, the aſſize and weight of 
all ſorts of bread which ſhall be made, fold, or expofed to 
ale by any perſon or perſons within the limits of the 
fad city of Weſtminſter and the liberties thereof z and 
ſhall and may inquire and puniſh the breach of every 
ſach afſize and weight of bread, as fully and freely in 
all reſpects, as they or any of them have heretofore been 
accuſtomed to do, and as if this a&t had never been 
made ; any thing herein contained to the contrary there- 
of notwithſtanding. | 
$28. 45. Provided likewiſe, that neither this a&, nor 
- any thing herein contained, ſhall extend or be conſtrued 
to extend to-prejudice the ancient right or cuſtom of the 
two univerſities of Oxford or Cambridge, or either of 
them, or of their or either of their clerks of the mar- 
ket, or the pradtice within the ſeveral juriſdiftions of the 
{id univerſities, -or either of them, uſed to ſer, aſcertain, 


and appoint the aſlize and weight of all ſorts of bread 
to be ſold or expoſed to ſale within their ſeveral jurifdic- 


tions ; but that they and every_ of them ſhall and may 
ſeverally and reſpeCtively from time to time, as there 
fhall be occaſion, ſer, aſcertain, and appoint, within 
their ſeveral and reſpe&ive jurifdiftions, the aſſize and 
weight of all ſorts of bread to be fold or expoſed to ſale 
\ by any baker or other perſon whatſoever, within the Ii- 
mits of their ſeveral juriſdictions; and ſhall and may 
inquire and puniſh the breach thereof as fully and freely 
in all reſpets as they uſed to do, and as if this act 
had never been made, | 

| Stat. 32 Geo. 2, c. 18, Whereas ſeveral of the penal- 
tics or forteitures made payable by an act paſſed in the thir- 
ty-firſt year of his preſent Majeſty's-reign, intituled, An a# 
for the due making” of bread, and to regulate the price and 
ſize thereof, and te puniſh perſons who ſhall adulterate 
.geal, flour, or bread, were not by ſuch ſaid laſt-mentioned 
g& appropriated how or to whom the ſame ſhould, when 
paid or recovered, go or be diſtributed; Be it therefore 
gated, &r. That ſuch of the penalties or forteitures 
which, from and after the 24th day of Zune 1759, ſhall 
cur or become payable by or under thefaid laſt mentioned 
at, or by reaſon of any thing therein contained (as by 
the faid at are not particularly diſpoſed of, or appro- 
priated, how or to whom the ſame ſhould go or be applied) 
ſhall, when the ſame ſhall be recovered or paid, go and 
| bediſtributed in manner following ; that is to ſay, one 
moiety thereof, where any offender or offenders ſhall be 
convicted, either by his, ber, or their own confeſſion, or 
by the oath of one or more credible witneſs or witneſſes, 
| ſhallgo and be paid to the perſon or perſons who ſhall in- 
form againſt, and proſecute to conviction, any ſuch offen- 


der or offenders ; and the other moiety thereof, and alſo all 
penalties and forfeitures, which from the ſaid 24th day of 


June 1759, ſhall incur, be due, or payable, under the 
laid laſt-mentioned a&, on the weighing, trying, or 
ſeizure of any bread by any magiſtrate or magiſtrates, 
Juſtice or juſtices, ſhall go and be applicd for the better car- 
Tying into execution the purpoſes of the laſt-mentioned 
act, as any ſuch magiſtrate or magiſtrates, juſtice or juſtices, 
Within his or their juriſdiction, ſhall from time to time 
think fit and order, | : 


Vot, 1, 


inquire, and puniſh the breach of aſſize of 


' Stat. 3 Ges. 3. 6. 6. (intituled, Jn a? for t:plaihing 
and amending an aft made in the thirty-firſt year of the 


reign of his late Majeſty King George the Second, intituled, 
An att for the due making of bread, and to: regulate the: 


adulterate, meal, flour, or bread ; /@ far as the ſame relates 
to that part of Great Britain called Scotland; and for 
rendering the ſaid aft more effefual in that part of tbe 
united kingdom. ) 

Sect. 1. Whereas by an af of parliament made in the 
thirty-firft year of the reign of his late Majeſty King George 
the Second, intituled, An a6t for the due making of bread, 
and to regulate the price and affize thereof, and to puniſh 
perſons who ſhall adulterate mea], flour, or bread; certain 
fowers are granted to the ſeveral courts, magiſtrates, and 
Juſtices of the peace therein mentioned, to ſet, aſcertain, and 
appoint the afſize and weight of bread which ſhall be made 
for ſale, or expoſed to ſale, and the price to be paid for the 


diftions, from time to time, as they ſhall think proper : and 


ball be fo ſet and appointed, reſpeft ſhall from time to time 
be had to the price which the grain, meal, or flour, whereof 
fuch bread ſhall be made, ſhall bear in the public market or 
markets in or near the public place or þlaces for which any 
ſuch afſize ſhall be ſo at any time ſet; and, for aſcer- 


taining ſuch price of grain, meal, or flour from time to time, 


therein mentioned, are thercby empowered from time ta 
time, as there ſhall be occaſion, within their reſpeFive juriſ- 
diflions, to cauſe the reſpeftive prices which the ſeveral ſorts 


ſell for in ſuch public markets, to be given in and certified 
upon oath unto ſuch court, magiſtrates, or juſtices of the peace 
reſpeflively, within their ſeveral juriſdiftions, by the clerk 
of the market, or by ſuch perſon or perſons, and in ſuch man- 
ner, and on ſuch day of the week, as they ſhall reſpe&ively 
appoint within their ſeveral juriſdiftions ; and the price 
which ſhall be ſo certified, ſhall from time to time be entered 
by the reſpeftive perſon or perſons wbo ſhall certify the ſame, 
in a book or books to be provided and kept by him or them for 
that furpoſe, in the form and manner as therein diretted 
ind whereas the above method of aſcertaining the price of 
wheat and rye, and the flour and meal made of thoſe grains, 


Scotland, by reaſon that there are few public markets for 


tingdaom 3 and where there are public markets for grain, 
flour, er meal of any kind, there is no ſuch officer as clerk of 
the market, who can certify to the magiſtrates or juſtices of 
the peace the reſpeftive prices which the ſeveral ſarts of 
grain, meal, and flour ſell for in ſuch public markets, 
whereby the ſalutary effeft, and execution of the ſaid at 
made fer the whole united kingdom, is prevented and totally 
diſappointed within that part thereof called Scotland : for 
remedy whereof be it enated, &c. That in place of the 
method preſcribed and laid down in the ſaid act for aſcer- 
taining the price of the ſeveral kinds of grain, meal, and 
four it ſhall and may be lawful, in that part of Greaf 
Britain called Scotland, for the magiſtrates and juſtices of 
the peace who are by the ſaid a& authorized to ſet the 
aſlize of bread from time to time, and ſo often as they 
ſhall judge proper, within their reſpeftive juriſdiftions, 
to inquire into and take proof of the prices which the 
ſeveral ſorts of grain, meal, and flour, fit and proper to 
make the ſeveral ſorts of bread which ſhall be allowed to 
be made by them, ſhall bona fide ſell for in the public 
markets in or near the city, borough, or place for which 
they are reſpeQively authorized to ſet the aſlize of bread ; 
or where there are no public markets for any particular 
ſpecies of grain, meal, or flour, in or near ſuch city, 
borough, or place, to inquire into and take proof of the 
preſent or laſt ſelling price of ſuch ſpecies of grain, meal, 
or flour, whether of the growth of the country or brought 
from diſtant places ; to which ſelling price or prime coft 


of carriage or tranſportation, as from the inquiry and 
proof ſhall ' to the ſaid magiſtrates and juſtices of the 
DIRE os * peace, 


j 


price and aflize thereof, and to puniſh perſons who ſhall 


ſame reſpeEiively, within the bounds of their ſeveral juriſ= 


it is thereby enafted, That in every afſize of bread which 


the ſeveral courts, magiſirafes, and juſtices of the peace, 


of grain, meal, and flour, ſhall from time to time, bona fide, 


cannot take place within that part of Great Britain called - 


ſuch grains, flour, er meal, within that part of the united 
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pence appear juſt: and reaſonable ; ſo as that the price of 
fuch grain, meal, or flour be from tine to time alcer- 
tained according to what thole ſeveral fpecies do or may 
truly coſt the bakers betore they can manufacture the 
ſame into bread. [4 

$24. 2. And that previous to the proof to be taken in 


the ſeveral caſes aforeſaid, notice in writing ſhall be given 


to the deacon of the incorporation of bakers, or, where 
there is no ſuch tncorporation, to any two reputable bakers 
within ihe city, borongh, or place where ſuch proof is 
to be taken, 48 hours at leaſt before taking the ſame, to 
the end that the makers of bread within fuch city, bo- 
rough, or place miy, if they think proper, attend the 
taking ſuch proof, and ſupgeſt ſuch queſtions as may be 
proper to be put to the witneſſes ſummoned by the ma- 
giltrates or juliices of the peace reſpectively, or offer 
fach other wiinefles or evidence, as may appear proper 
for proving the prices of the grain, meal, or flour in 
queſtion, | 

$:4. 3. And that ſuch proof ſhall only proceed upon 
the oaths of two or more cred. ble witneffes conterfant in 
the prices of the ſeveral forts of grain, mea!, or flour 
which thall be the ſubject of ſuch inquiry, or by writings 
tepally proved ; and that it ſhall and may be lawtul to the 
ſazd magiſtrates and juſtices of the peace, within their re- 


ſpective juriſdictions, to furmon fuch perſon or perſons 


as to them ſhall appcar moſt proper tor that purpoſe, and 
to compel them to appear, and give their evidence ; and 
that either by ſuch remedies, and under ſuch penalties as 
are provided by the ſaid act, in the cafe of perſons duly 
ſummone( to give evidence, touching the rates and prices 
of the ſeveral ſorts of grain, meal, and flour, where the 
return of the piices of ſuch grain, meal, or flour ſhall 
be ſuſpeted as not truly and bone fide made, or by ſuch 
remedies as are competent by the common law of Scotland 
for compeiling witneſles to appear and pive evidence in 
any judicial trial before a comperent court. | 

SeRt. 4. Provided always, that the perſon or perſons 
fo ſummoned be not obliged to travel above five miles 
from the place of his, her, or their abode. 

Set. 5. And that the whole evidence to be taken as 
above ſhall be fairly ingroſſed, in a book to be kept for 
that purpoſe, by the town clerks of the ſeveral cities and 
boroughs where ſuch proofs ſhall be taken by the ma- 
piſtrates, or by the clerk of the peace where the proof 
hall be taken by the juſtices of the peace ; and the evi- 
dence as taken down in ſuch book ſhall be duly ſigned by 
the ſcveral witneſſes, and by the magiſtrates or juſtices of 
the peace who ſhall take the ſame reſpeCtively, according 
to the practice of the law of Scotland; and that fo often 
as ſuch proot ſhall be taken, the magiſtrates or juftices of 
the peace bcfore whom the ſame ſhall be taken reſpec- 
tively, ſhall, immediately after cloſing .the evidence, or 
as ſoon as it can conveniently be done, declare the prices 
of the ſeveral kinds of giain, meal, or flour, concerning 
which the inquiry has been made, according as theſe ſhall 
appear to them to be proved, from conſidering the whole 
evidence; and which declaration ſhall be ingrofled in the 


| book appointed to be kept as aforeſaid, immediately after 


the evidence, and ſhall be ſigned by the magiſtrates or 


thall be taken ; and which book containing the evidence 
and declaration aforeſaid, ſhall be open and patent to the 
inſpection of the makers of bread, and all other 'per- 
ſons, without fee or reward ; and ſhall, to all intents 
and purpoles, be deemed and taken to be equivalent to 
the returns or certificates of the market prices of all kinds 
of grain, meal, or flour appointed to be taken by the 
ſaid act ; and the magiſtrates and juſticesf the peace in 
that part of Great Britain called Scctland ſhall thereu pon 
proceed to ſet, aſcertain, and appoint the afſize and 
weight of all ſorts of bread which ſhall be made for ſale, 
or expoſed to ſale, and the price to be paid for the ſame, 
within their reſpective juriſdictions, when and as often, 
from time to time, as they ſhaK{ think fit, according to 
the direCtions, and agreeable to the tables enacted and 
referred to by the ſaid act. | 

Szet. 6. Provided always, that when and ſo often as 
any afſize of bread ſhall be ſet, aſcertained, ang appoin- 


4 


| giſtrates of the ſaid city or borough, ſhall refuſe or neglect, 


| tor the ſpace of ten days after ſuch requiſition, to ſet ſuch 
juſtices of the pcace reſpeAtively betore whom ſuch proof. 


B--K 4.5" 
ted ſor any city, borough, or place within 
| Great Baitain called Scotland, by the magiſtr 
tices of the peace impowered for that purpoſe 


(hall not be limited-to endure for any Certain 


{hall continue and ſtand in force until a new aſtize be ſer 
, 


that part of 
ates or jul. 
, {uch alkze 
time, but 


aſcertained, and appointed by the ſaid magiſt 
tices of the peace for ſuch city, borough, » 
ſpetively ; any thing in the aforeſaid att of 
firſt year of the reign of his late majeſty t 
trary notwithſtanding. 

Set. 7. And upon an application in 'writ 
two or more of the inhabitants or bakers, Within an 
city, borough, or county, where ſuch aflize of bread 
ſhall be fet, to the magiſtrates or juſtices of the peace 
who ſet the laſt aſlize, or to the magiſtrates or juſtices of 
the peace of ſuch city, borough, or county for the time 
being, ſetting forth, and offering to prove by proper evi- 
dence, that the price of any of the ſpecies of orain be. 
| fore-menrioned Þas roſe or fallen ſince the laſt afſize of 
bread was fet, ſo as to authorize an alteration of ſuch 1a(k 
aſftize, according to the aforeſaid act of his late majeſty 
and tables therein referred to; in every fuch cafe the 
magiſtrates or jultices of the peace to whom ſuch appli- 
cation ſhall be made, ſhall, withia their reſpettive juriſdic. 
tions, be obliged to take evidence of the then current 
prices, in the manner before direted; and if, upon ad- 
viſing ſvch proof, they ſhall find fuch a variation of the 
prices ſince the laſt attize, as deſcribed in the ſaid a&, 
they ſhall immediately fect and aſcertain a new aſlize of 
bread, which ſhall remain till altered agreeable to the dj- 
reCtions herein before given. 

Set. 8. And that'in caſe any perſon or perſons ſhall 
be convicted of any of the offences mentioned in the faid 
act, or in this preſent a&t, before any magiſtrate or magi- 
 ftrates, juſtice or juſtices of the peace, in that part of 
Great Britain called Scatland, ſuch convittion ſhall pros 
ceed and be drawn up in the form commonly uſed and 
practiſed before ſuch magiſtrates or juſtices of the peace, 
in convictions for other cffences of the like nature ; any 
thing in the ſaid aC&t to the contrary notwithſtanding. 

Se. 9. And whereas it may happen, that the ma- 
giſtiates of ſome of the cities or boroughs in that part of 
Great Britain called Scotland may negleAt to execute the 
powers committed to them, of fetting and appointing the 
aſſize of bread, within their reſpective cities and boronghs; 
Be it therefore enacted by the authority aforeſaid, That in 
caſe of ſuch neglect of the magiſtrates of any ſuch city or 
borongh to fct an affize of bread, or to alter any former 
aſlize ſet by them by a new aflize, when ſuch alteration 
in the price of wheat @r other grain ſhall occur, as is ſut- 
ficient to authorize an alteration of the laſt afſize of bread 
according to the ſaid a&t, it ſhall and may be lawful tor 
any two or more of the juſtices of the peace of the 
county within which ſuch city or borough lies, to require 
the chicf magiſtrate of ſuch city or borough, by a writing 
under their hands, to ſet the aflize of bread, or to alter 
any former aflize of bread, according as the cafe hal! oc- 
cur ; and in cafe ſuch chief magiſtrate, or the other ma- 


ales or Juſ- 
r place res 
the thirty. 
0 the con. 


aflize, or to alter any afſize then in force, when the altera- 
tion of the price of wheat or other grain does permit the 
fare, then and in every ſuch -afſe any two or more 
juſtices of the peace of ſuch county ſhall have power, 
and. are hereby authorized, after taking proof of the 
prices of the ſeveral kinds of grain, meal, or flour in 
manner above direed, to ſet, aſcertain, and appoint an 


aſlize of bread for ſuch city or borough, which ſhal 
remain in full force until altered by the magiſtrates there- 
of, or in caſe of their neglect, by any two or more 0 
the ſaid juſtices of peace. | 
Seft. ray And "at every clauſe, matter, and thing 
contained in the aforeſaid act of the thirty-firlt year 0 
his late Majeſty's reign ſhall remain and continue 18 
full force in that part of the kingdom of Great? Mite 
called Scotland, except in ſo far as the ſame is altered by 
this act. | 
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brat. 4 Geo. 3. © IT. ay roy An af for explaining 
ind amending an att made in | r of 

on of his fate Majeſty King George the Second, intituled, 
jg for the due making of bread, and to regulate the 
fy and aſlize thereof, and to puniſh perſons who hall 
adulterate meal, flour, or bread.) | Op hl 

Gt, 1 Whereas the flatute made in the thirty-firſt 
ar of the reign of his late Majeſty King George the Second, 
7 ituled, An a& for the due making of bread, and to re- 
| late the price and aſſize thereof, and to puniſh perfons 
who ſhall adulterate meal, flour, or bread, is deficient in 
roeral of the proviſions thereby made, when an afſize of 
bread is not ſet purſuant t9 the directions of the ſaid aft; for 
remedy wherein, and in order that makers of bread for 
fale, and the ſellers thereof, may in all places, altho' the 
aſſize of bread ſhall at any time not be ſet, be under due 
regulations 3 Be it enatted, &c. That from and after the 
rit day of May one thouſand ſeven hundred and ſixty- 


three, although no aſlize of bread ſhall be ſet in purſuance | 


of the faid at, no loaf or loaves of bread, called or 
deemed aſſize loaf or loaves in the tables of the afſize and 


the weight of which varies according to the variation in 
the price of grain, ſhall be niade for fale, fold, or car- 
ried out for fale, or be offered or expoſed to or for ſale, 
or be allowed to be fold in any place, where any loaf or 
loaves of the bread called or deemed prized loaf or loaves 
in the ſaid tables of the iſflize and price of bread, in and 
by the ſaid at enafted and referred to, and the price of 
which varies according to the variation in the price of 
rain, ſhall at the ſame time be made for ſale, or 'be 
allowed to be ſold, that is to ſay, no aſſize loaves of the 
price of three-pence, and prized loaves called half quar- 
tern haves, nor aſſize Joaves of the price of ſix-pence, 
and prized loaves called quartern Faves, nor aflize loaves 
_ of the price of twelve-pence, and prized loaves called ha/# 
peck leaves, nor aſſize loaves of the price of cighteen- 
pence, and prized Joaves called ek {/caves, ſhall, at the 
ſame time, in any place be made for ſale, fold, or car- 
ried out for ſale, or be offered or expoſed to or for ſale, 
or allowed to be ſold ; that unwary perſons may not in 
any wife be impoſed 'on, and prejudiced by buying afſize 
loaves referred to in the ſaid tables, as or for prized 
loaves referred to in the ſaid tables, or by buying ſuch 
prized loaves as or for ſuch aflize loaves ; and every perſon 
who ſhall offend in the premiſſes, and be convifted of 
any ſuch offence in manner hereafter ſpecified, ſhall for 
every ſuch offence forfeit and pay a ſum not exceeding for- 
* ly ſhillings, nor leſs than ten ſhillings, as the juſtice or 
juſtices before whom any ſuch offender or offenders ſhall 
be convited, ſhall from time to time adjudge. 

$24. 2. And that from and after the ſaid firſt day of May 
one thouſand ſeven hundred and fixty-three, although no 
aſlize of bread ſhall be ſet purſuant to the direCtions of 
the ſaid a, the juſtices of the peace of every county, 
Hiding, diviſion, city, town, liberty, and place, ſhall and 


may, at any general or quarter ſeſſions of the peace which 


ſhall be held within their reſpeCtive counties, diviſions, 
cities, towns, li5crties, or juriſdictions, or at any petty 
{ſion which ſhall be held by any ſuch juſtices within 
their reſpeCtive juriſditions, from time to time aſcer- 
tain and appoint (as often as - they ſhall think proper) 
for all or any part of their reſpeCtive juriſdiftions, which 


of the ſorts of afſize or prized loaves ſhall be allowed 


from time to time to be made and ſold within their re- 
ſpetive Jjuriſdiftions ; and alſo what other forts of bread, 
and of what ſort and forts of grain ſhall be allowed to be 
made and fold within their reſpeCive juriſdiftions, or 
Vithin any part thereof ; and every order which ſhall be 

rom time to time made in or touching the premiſſes 
by any ſuch juſtices, ſhall be entered ia a book to be 
provided and kept for that purpoſe by ſuch juſtices, and 
_ book ſhall and oy be inſpefted by the makers of 
rad for fale, within the reſpeCtive juriſdiftion of any 
uch juſtices, at all ſeaſonable times in the day-time, and 
Vithour paying any fee or reward in reſpeCt thereof ; and 
rug the making every ſuch order by any ſuch juſtices, 
= Juſtices who ſhall make the ſame ſhall, with all 
wWeutent ſpeed, cauſe a copy of every ſuch order to be 


he thirty-firſt year of the | 


þ 


B RE 


affixed or put up in ſome market, or other public tow 
within the diviſion or part of the county, riding, libers 
ty, rape, wapentake, city, town, or places in whiclt 


ſuch order is to be obſerved and take place : or elſe 
every fuch juſtices; within their reſpeCtive juriſdictions, 
| ſhall cauſe a copy of oh 

convenient ſpeed after the making thereof teſpeRively, 


ery fuch order to be, with all 


inſerted in ſome public news-paper which ſhall be pub- 
liſhed in the county, riding, diviſion, liberty, rape, 


in which every ſuch order reſpeCtively is to be obſerved 
and rake place, | ; 

$28, 3. Provided always, that no juſlie:s, within theit 
reſpeCtive juriſdiftions, ſhall at any time allow the ma- 
king for fale, or ſelling any ſorts of afſize bread made of 
the flour or meal of wheat, other than and beſides 


| wheaten and houſhold bread, and loaves of white bread 


of the price of two-pence or under. | | 
Seft. 4. And that from and after the faid firſt day of 
May one thouſand feven hundred and ſixty-three, atthoughr 


| the aſſize of bread ſhall not be fet purſuant to the ſaid 
price of bread in the ſaid at enatted and referred to, and 


act, every maker of bread for ſale ſhall obſerve and keep 
the ſame or like proportion between white and wheaten 


| bread, and wheaten ant houſhold aflize bread, as to 
weight, as is mentioned or intended, enaCted and refer- 
'red to in the ſaid aflize tables; that is to fay, every 


white loaf of the price of two-pence, or under, ſhall al- 
ways weigh three parts in four of the weight of the 
wheaten loaf '6f the like price, as near as may be; and 
every wheaten aflize loaf of bread, of whatſoever price 
the fame ſhall be, ſhall always weigh three parts in four 
of the weight of every houſhold aſlize loaf of bread of 


aſſize loaf of bread, of whatever price, the ſame ſhall be, 
ſhall always weigh one third part more than every 
wheaten aſſize loaf of the like price as near as may be z 


expoſe to or for ſale, or have in his or het cuftody for 
ſale, any loaf of white, wheaten, or houſhold bread, in 
which the ſaid proportions or regulations ſhall not be ob- 
ſerved and kept, as near as may be, ſhall, on being con+ 
victed of any ſuch offence in manner herein after-men- 
tioned, forfeit and pay for every fuch offence a ſum not 
exceeding forty ſhillings, as the juſtice or juſtices before 
whom any ſuch offender or off:aders ſhall be convicted, 
ſhall fron time to time adjudge. fy RY 

SeF, 5. And that from and after the ſaid firſt day of 
May one thoufand ſeven hundred and fixty-three, al- 
though the aſſize of bread ſhall not be ſet purſuant to the 


faid att, every peck, half peck, quarter of a peck, and. 


half quarter of a peck loaf, made for fale, of the meal 


be ſold in proportion to each other reſpeQtively, as to 
price ; 'and that every peck, half peck, quarter of a peck; 
and half quarter of a peck loaf, made for fale, of the 
meal or flour of wheat, and called houſbsld bread, ſhall al- 
ways be ſold in proportion to each other, and for one 
fourth leſs in price than the loaf made for fale with the 
meal or floar of wheat, called wheaten bread, of the ſame 
denomination ; and every perſon who ſhall in any wiſe 
offend in the premiſſes, ſhall for every loaf of either the 
faid wheaten or houſhold bread which ſhall be ſold by 
him or her, or offered or expoſed to or for ſale, or 
found in his or her cuſtody for fale, contrary to the true 
intent and meanivg of this at, forfeit and pay a ſum 
not exceeding forty ſhillings, nor leſs than ten fhillings, 


as the juſtice or juſtices before whom any ſuch offender 


or offenders ſhall be convicted, ſhall from time to 
time adjudge. | | | 

Se. 6. And that from and after the ſaid firſt day of 
' May one thouſand ſeven hundred and fixty-three, altho' 
the afſize of bread ſhall not be ſet purſuant to the faid 
recited a&, the ſeveral loaves herein after mentioned of 
every ſort of bread which ſhall be made for ſale, ſhall al- 
ways weigh in averdupoize weight as follows ; that is ta 
ſay, every peck loaf, ſeventeen pounds fix ounces 3 
every half peck loaf, eight pounds eleven ounces ; every 
quarter of a peck loaf, four pounds five ounces and 


one half ounce ; and every h quarter of a peck pit 
; | W 


{ 


) 


wapentake, city, town, or place, or ſotne part thereof, 


the like price, as near as inay be ; and that every houſhold 


and every perſon who ſhall make for ſale, felt, offer, or 


or flour of wheat, and called wi#ten bread, ſhall always 
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_ convicted of any 


| before ſome juitice or juſtices, having juriſdiftion in the 


place out of any city, town corporate, . borough, liberty, 
'or franchiſe, or the juriſdiftion thereof, or out of the 
weekly bills of mortality, ſhall from time to time be 


 aftize of bread ſhall not be ſet purſuant to the ſaid act, 


| time to time cauſe to be impriated on every reſpective 


8-8 


two pounds two ounces and three quarters of one ounce : | 
and every perſan who ſhall make for ſale, or offer or 
expoſe to or for ſale, or have in his or her pofſeſſion for 
ſale, any peck, half peck, quarter of a peck, or half 
quarter of a peck loaf in any wiſe deficient of the due 
weight the ſame _ to be as aforeſai\l, ſhall, on being | 

uch offence in manner herein after 
mentioned, forfeit and pay a ſum not exceeding five 
ſhillings, nor leſs than one ſhilling, *for every ounce of 
every loaf of ſuch bread which ſhall at any time be 
found wanting, or deficient of or in the due weight the |} 
ſame ought to be as aforeſaid ; and for every ſuch loaf of 
bread which ſhall be found wanting leſs than one ounce | 
of the due weight the ſame ought to be as aforeſaid, a} 
fum not exceeding two (ſhillings and fix pence, nor leſs | 
than ſix-pence, as any juſtice or juſtices before whom 
any ſuch loaf of bread, which ſhall not be of the due} 


þ 


; 


weight the ſame ought to be as aforeſaid, ſhall adjudge ; } 


fo as all ſuch bread which ſhall be complained of as want 
ing at any time of the due weight the ſame ought to be | 
in any city, town corporate, borough, liberty, or fran- | 
chiſe, or the jurifdiction thereof, or within the weekly | 
bills of mortalicy, ſhall from time to time be brought 
premiſſes, and ſhall be weighed' before ſuch juſtice or | 
uſtices within twenty-four hours after the fame ſhall | 
have been baked, fold, or expoſed to or for fale, or found | 
in any perſon's cuſtody for fale : and ſo as all ſuch. bread 
which ſhall be complained of as wanting at any time in 
the due weight the ſame onght to be as aforeſaid, in any 
hundred, riding, diviſion, rape, wapentake, or other 


| 


1 


brought before ſome jultice or juſtices of ſuch hundred, 
riding, diviſion, liberty, rape, or wapentake, or other 
place, and ſhall be weighed before ſuch juſtice or juſtices 
within three days after the ſame ſhall have been baked, 
offered, or expoſed to or for ſale, or found in any perſon's 
cuſtody for ſale ; unleſs it ſhall be made out to the fa- 
tisfaction of any fuch juſtice or juſtices before whom 
any ſuch bread ſhall be brought, by or on the behalt of 
the party or parties againſt whom any ſuch complaint or 
information ſhall be made, that ſuch deficiency in weight! 
wholly aroſe from ſome unavoidable accident in baking| 
or otherwiſe, or was occaſioned by or through ſome 
contrivance or confederacy. | | 

Se. 75. And that after the faid firſt day of 1Zay one 
thouſand ſeven hundred and fixty-three, although an 


no perſon ſhall ſell, or offer, or expoſe to or for fale, or | 
have in his or her cuſtody any bread of any inferior qua-, 
lity to wheaten bread, with intent to fell the ſame at an 
higher price than houſhold bread ſhall at the ſame time; 
ſell for in the place where any bread of ſuch inferior qua |} 
lity ſhall be ſold, or offered to or for ſale, or be found 
for ſale in any perſon's cuſtody ; upon pain that every. 
one who ſhall offend in the premiſles ſhall for every! 
ſuch offence, on being thereof convicted in manner' 
herein after mentioned, forfeit and pay not exceeding 
the ſum of twenty ſhillings, as the juſtice or juſtices before: 
whom any ſuch offender or offenders ſhall be convicted, 
ſhall from time to time adjudge. Li 

S:&. 8. And that from and after the ſaid firſt day of: 
May one thouſand ſeven hundred ard fixty-three, altho'] 
the aſflize of bread ſhall nat be ſet purſuant to the ſaid act, 
all perſons who ſhall make for ſale, ſell, offer, or ex-- 
poſe to or tor ſale, or have in his or her cuſtody for ſale, 
any of the ſaid wheaten or houſhold bread, ſhall from 


loaf thereof as followeth ; that is to ſay, on every loaf of 
the ſaid wheaten bread, a large Roman (W) and on every 
loaf of the ſaid houſhold bread, a large Roman (H) : 
and if any perſon, after the faid firſt day of May one 
thouſand ſeven hundred and ſixty-three, ſhall make for 
ſale, ſell, offer or expoſe to or for ſale, or have in 
his or her cuſtody for ſale, any loaf of the ſaid wheaten 
or houſhold bread, which ſhall not be marked as hereby 
is directed, ſo as the ſame may, on the view thereof, be 


aſcertained under what denomination or 
every ſuch loaf was and ought to be wei 


0 


ſort of bread 


hed 
to ſuch loaves as ſhall be raſped after the beſpeae? $ 
r 


urchaſing thereof, by the particular deſire | 

ho ſhall coder the ſame to be ſo rafped of = Perion 
own uſe) ; he or ſhe who ſhall ſo offend in the —_— 
and ſhall be thereof convifted in manner herein + 
mentioned, ſhall for every loaf of ſuch bread not Vion 
as hereby is direfted, which ſhall be found in his i 
cuſtody, forfeir and pay a ſum not exceeding fort tit. 
lings, nor leſs than ten ſhillings, as the juftite b 
juſtices before whom any ſuch offender or offenders that 
be convicted, ſhall from time to time adjudge ; _ 
. . . , eſs 
it ſhall be made out to the ſatisfaRion of ſuch jultice of 
juſtices, by or on the behalf of the party or parties apainſ; 
whom any ſuch comp'aint or information ſhall be mads 
that the pot marking or not duly marking thereof who!!s 
aroſe from ſome unavoidable accident in baking Ko 
otherwiſe, or was occaſioned by or through ſome con. 
trivance or confederacy. 

Se. 9. And that from and after the ſaid firſt day of 
May one thouſand ſeven hundred and fxty-three, a}. 
though the aſlize of bread ſhall not be ſet purſuant to the 
directions of the ſaid at, every loaf. of every fort of bread 
made of the meal or flour of any other ſort of grain than 
wheat, which ſhall be made for fale, or be fold, carried 
out, offered, or expoſed, in any wiſe, to or for ſale, 
{hall be marked with ſome ſignificant and diſtin letter 
or I<tters, not more than two thereon reſpeCtively, as the 
juſtices of any county, riding, diviſion, liberty, city, town, 
or place, at any general or qrarter fſſion of the peace 
which ſhall be holden within their reſpeQive counties, 
ridings, diviſions, liberties, cities, towns, or places within 
their reſpeCtive juriſdiftions, or at any petty ſeſſions which 
ſhall be held by any ſuch juſtices within their reſpective 
juriſdiftions, ſhall from time to time, for their reſpec- 
tive counties, ridings, diviſions, liberties, rapes, wapen- 
takes, Cities, towns, or places, or any part thereof, order 
or dire&t ; and every ſuch order ſhall, with all conveni- 
ent ſpeed after the making thereof, be entered in ſome 
book to be for that purpoſe provided and kept by ſuch 
juſtices, and whereunto any maker of bread for fale re- 
ſiding within any ſuch county, diviſion, liberty, rape, 
wapentake, city, town, or place, ſha!l be at liberty to 
reſort at ſeaſonable times in the day-time, and to peruſe 
every ſuch order without being ſubje& or liable to pay 
any fee or reward in reſpeGt thercof ; and ſuch juſtices as 
aforeſaid ſhall, with all convenient ſpeed after the making 
any ſuch order as aforeſaid, cauſe a copy thereof to b 
affixed or put up in ſome market or other public town. 
within the diviſionor part of the county, riding, liberty, or 
place, in which ſuch order as aforeſaid is to be obicrvcd or 
take place, or in ſome public place in every city, town, (k 
place, where ſuch order is to be obſerved or take place; 
or otherwiſe ſuch juſtices, within their reſpeCtive juriſdic- 
tions, ſhall cauſe a copy of every ſuch their reſpective 
order, with all convenient ſpeed after the making thereof, 
to be inſerted in ſome public news-paper which hall be 
uſually publiſhed in the county, riding, diviſion, liberty, 
rape, wapentake, city, town, or place, or ſome part | 
thereof, in which ſuch order as aforeſaid is to be obſerved _ 
or take place; and if the juſtices as aforeſaid ſhall at any 
time, in any place, negle&t or omit to make any order, 
from time to time, with what letter or letters ſuch bread 
which ſhall be made for fale of the meal or flour of any 
other ſort of grain than wheat, ſhall be marked, then the 
maker of all ſuch bread far fale ſhall, in every place where 
no ſuch order ſhall be made or be in force, caule ever 
loaf of ſuch bread he or ſhe ſhall make, or cauſe to be 
made, for ſale, or ſhall ſell, or offer or expoſe to or for 
ſale, to be reſpectively marked with any two diftinCt 8 
pital letters as he or ſhe ſhall think fit ; and every p&ri9 
who, after the faid firſt day of May one thouſand = 
hundred and ſfixty-three, ſhall make for ſale, fell, 0 ra 
or expoſe to or for ſale, or have in his or her coſtocy -g 
ſale, any loaf of any ſuch fort of bread which {ha - 
made with the meal or flour of any other ſort of gf 
than wheat, which ſhall not be marked as herein berore 


pag ol ” ' On View thereof, 
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| juſtices 
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genie, ſuch loaves thereof which ſhall be raſped, 
_ hy beſpeaking or purchaſing thereof, by the particular 
_ of the perſon who ſhall order the ſame to be raſped 
i his or her own uſe, ſhall, for every time he, ſhe, or 
they ſhall ſo offend in the premiſſes, and be thereof con- 
Ged in Manner herein after directed, forfeit and pay a 
ro not exceeding forty ſhillings, nor leſs than five ſhil- 
lings, for every loaf of ſuch bread which ſhall not be ſo 
marked as herein before is firſt direCted, as the juſtice or 
before whom any ſuch offender ſhall be convicted, 
ſhall from time to time adjudge. Np 

5-9. 10. And to theend the good deſign of this ſtatute may 
he more effeftually accompliſhed, be it further enaed by 
the atthority aforeſaid, 'That from and after the faid firſt 
day of May one thouſand ſeven hundred and ſixty-three 
it ſhall and may be lawful for any juſtice or juſtices with- 
1 the limits of their reſpeCtive juriſdiftions, although the 
afſze of bread ſhall not be there ſet according to the ſaid 
herein before in part recited aCt; and alſo for any peace 
officer or officers authorized by warrant under the hand 
and ſeal or hands and ſeals of any ſuch juſtice or juſti- 
ces (and which warrant any ſuch juſtice or juſtices is and 
are hereby impowered to grant within their reſpettive 


juriſdiftions) to enter into any houſe, ſhop, ſtall, bake- 


houſe, warehouſe, or outhouſe or other place, of or be- 
longing to any baker or ſeller of bread, and to ſearch, 
view, weigh, examine, and try all or any bread which 
ſhall be there found ; and alſo to view, weigh, and try 
all bread made for ſale, which at any time ſhall be offered 
or expoſed to or for ſale, or found in any one's cuſtody 
for fale, in any wiſe howſoever, within the reſpective 
juriſdiftion of any ſuch juſtice or juſtices : and If any loaf 
or loaves of bread of any denomination ſhall, on any 
ſearch, view, weighing, trial; or examination thereof, by 
any juſtice or juſtices, or on any complaint made to, or 
information given before, any juſtice ot juſtices, and 
_ proved by the oath of one or more credible witneſs or 
witneſſes, be found to be deficient in the due weight the 
fame ought to be, or not to be marked according to the 
diretions and intent of this a&t, or to be deficient in the 
due baking or working thereof, or to be wanting in the 
goodneſs of the ſtuff whereof or wherewith any ſuch loaf 
ſhall have been made ; or to have been made with any 
mixture of meal or flour of ary other ſort of grain than 
of the grain the ſame ſhall import to be made with ; or 
to be made with any larger or other proportion of ary 
other or different ſort or ſorts of grain, or the meal or 
flour thereof, than what ought to be put therein ; or to be 
made with any mixture or ingredient which by the ſaid 
In part recited a&t ought not to be put therein 3 or to be 
made with any thing as or for or in lieu of flour which 
ſhall not really be the genuine flour the ſame ſhall import 
to be and ought to be; or that any ſuch bread ſhall be made 
with any leaven not allowed by the ſaid in part recited 
aft to be uſed in making bread; then, and in every or 
any of the ſaid caſes, every juſtice and juſtices, peace offi- 
cer and officers as aforeſaid, is and are hereby reſpeCtively, 
vithin the limits of their ſeveral juriſdiftions, impowered 
and required by the authority of this a& to ſeize every 
loaf of ſuch bread, and to diſpoſe thereof to poor perſons, 
a ſuch juſtice or juſtices in his or their diſcretion ſhall 

om time to time, within their reſpeCtive juriſdictions, 
think fit ; unleſs it ſhall be made out to the ſatisfaCtion of 
any ſuch juſtice or juſtices, by or on the behalf of the 
party or parties againſt whom any ſuch complaint or in- 
formation as aforeſaid ſhall be made, that the default found 
or complained of wholly aroſe from ſome unavoidable 
accident, or was occaſioned by or through ſome contri- 
Vance or confederacy ; and every maker and ſeller of bread 
reſpeQively as aforeſaid, whoſe bread ſhall at any time be 
ound before any juſtice or juſtices wanting in the good- 
acts of the ſtuff whereof or wherewith the ſame ſhonld 

ae been made, or to be made with any mixture of meal 
Or flour of any other ſort of grain than of the grain the 
ame ſhall import to be made with, or to be made with 
any larger or other proportion of any other or different 
"Tt or ſorts of grain, or the meal or flour thereof, than 


= ought to be put therein, or to be made with any 


OL. 1, 


under what deriomination every ſuch loaf was 
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mixture or ingredient not allowed-by the ſaid in part re” 
cited act to be put therein, 'or to be made with any thing 
as for or in lien of flour, which ſha!l nor really be the 
genuine flour the ſame ſhall import to be and ought to be! 
or to be made with any leaven not allowed by the ſatd 
1n part recited. a&t to be uſed in making ſych bread, ſhall 
for every ſuch offence, on being conviſted thereof iti 
manner herein after mentioned, alſo forfeit and pay a ſur 
not exceeding five pounds, nor leſs than twerity ſhillings 
as the juſtice or juſtices before whom any ſuch offende 
or offenders ſhall be convi&ed, ſhall from tinie to time 
adjudge ; unleſs the default found or complained of ſhall 
be made out to the fatisfaQtion of any ſuch juſtice or ju(: 
tices, by or on the behalf of the party or parties againſt 
whom ſuch complaint or information as aforeſaid ſhall be 
made, to have wholly aroſe from ſome unavoidable acci- 
dent, or to have been occaſioned by or through ſonie con- 
trivance or confederacy. LOR” GRE 
Set. 11. And thar from and after the ſaid firſt day of 
May one thouſand ſeven hundred and fixty-three, al- 
though the aſſize of bread ſhall not be ſet according to the 
faid in part recited a, if any perſon or perſons ſhall wil- 
fully obſtru&t, hinder, reſiſt, or ih any wiſe oppoſe any 
ſearch, view, weighing, trying, or_ ſeizing of any . loaf 
or loaves of bread, authorized by this a&t to be made or 
tried, he, ſhe, or they, who ſhall ſo offend in the pre- 
miſſes, ſhall for every ſuch offence, on being convicted 
thereof in manner herein after mentioned, forfeit ahd pay 
ſuch ſum of money not exceeding forty ſhillings, nor leſs 


any ſuch offender or offenders ſhall be convicted ,ſhall 
from time to time adjudge. 


. 
. 
» 


Se. 12. Provided always, That no perſon who ſhall 
follow, or be concerned in the buſineſs of a miller, meal- 
man, or baker, ſhall be capable of aQing, or ſhall be 
allowed to at as a juſtice of the peace under this a&t, or 
in putting in execntion any of the powers in or by this aCt 

ranted ; and if any miller, mealman, or baker ſhall pre- 
ume ſo to do, he or they ſo offending in the premiſles 
ſhall for every ſuch offence forfeit and pay the ſum of 


or ſue for the fame; to be recovered in any of his Ma- 
jeſty's courts of record at Weftminſter by ation of debt, 


law, or more than one imparlance ſhall be allowed, or by 
way of ſummary complaint befere the court of ſ{cflion in 
that part of Great Britain called Scotland. —_ 

See. 13. Provided always, That if any perſon who ſhall 
carry on or follow the trade of a baker ſhall, at any time 
after the ſaid firſt day of May one thouſand ſeven hun- 
dred and fixty-three, make complaint to any juſtice or 
juſtices of the peace within his or their juriſdiction, and 


witneſs, that any offence, which any ſuch perſon who 
ſhall ſo carry on or follow the ſaid trade of a baker, ſhall 
have been charged with, and ſhall have incurred and paid 
any penalty under this a&t, ſhall have been occaſioned by 
or through the wilful negle& or default of any jour- 
neyman or other ſervant employed by or under any ſuch 
perſon, who ſhall ſo follow or carry on the ſaid trade of 


and juſtices may and is and are hereby required to iſſue 


and ſeal or hands and ſeals, for bringing ny ſuch jour- 
' neyman or ſervant before any ſuch juſtice or juſtices, or 
any juſtice of the county, city, riding, diviſion, or place; 
where the offender can be found ; and on any ſuch jour- 


brought before any ſuch juſtice or juſtices, he or they, 
within their reſpeCive juriſdiftions, is and are hereby 
authorized and required to examine into the matter of 
ſuch complaint ; and on proof thereof being made up- 
on oath to the ſatisfaftion of any ſuch juſtice or juſtices 
who ſhall hear ſuch ſaid complaint, ſuch juſtice and 
juſtices is and are hereby direfted and authorized, by 
any order under his or their reſpeQive hand or hands, 
to adjudge and order what reaſonable ſum of money 
ſhall be paid by every ſuch journeyman or ſervant to 


his maſter or miſtreſs, as or by way of recompenle 
5 R t@ 


than twenty ſhillings, as the juſtice of juſtices before whom 


fifty pounds to any perſon or perſons who will inforni _ 


bill, plaint, or information, wherein no eſſoin, wager of 


make appear to him or them by the oath of any credible 


a baker ; then, and in any ſuch. caſe, every ſuch juſtice | 


out his or their warrant under his or their reſpeC&tive hand - 
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neyman or ſervant being thereupon apprehended, and 
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to him or her for the money he or ſhe ſhall have paid by 


reaſon of the wilful negleCt or default of any ſuch jour- 
neyman or ſervant; and if any fach journeyman or ſer- 
vant ſhall negleft or refuſe, on his conviCtion, to make 
immediate payment of the ſum of money which any ſuch 
juſtice or juſtices ſhall order to be paid, by reaſon of ſuch 
ſaid wilful negle&t or default, then any ſuch juſtice and 
Juſtices, within their reſpeC&tive juriſdictions, is and are 
hereby authorized and required, by warrant under his hand 
and ſeal or their hands and ſeals, to cauſe every ſuch 
journeyman or ſervant to be apprehended and committed 
to the houſe of correftion, or fome other priſon of the 
county, riding, diviſion, city, town, liberty, or place, 
in which any ſuch journeyman or ſervant ſhall be appre- 
hended, and there to be kept to hard labour for any 
time not exceeding one calendar month from the time 
of ſuch commitment, as ſuch juſtice or juſtices ſhall order, 
unleſs payment ſhall be made of the money ordered to be 
paid after ſuch commitment, and before the expiration of 
the ſaid calendar month. | 

Se. 14. And for the better and more eaſy recovery of 
the ſeveral penalties and forfeitures to be incurred by diſ- 
obedience to this aCt and the powers herein contained, Be 
it further enacted by the authority aforeſaid, That it ſhall 
and may be lawful to and for the juſtices of the peace, 
or any one of them, within their reſpeCive counties, 
ridings, diviſions, cities, towns corporate, boroughs, l1i- 
berties, or juriſdiftions, to hear and determine, in a ſum- 
mary way, all offences committed againſt the true intent 
and meaning of this at; and for that purpoſe to ſum- 
mon before them, or any of them, within their reſpeCtive 


-Juriſdictions, any party or parties accuſed of being an of- 


fender or offenders againſt the true intent and meaning of 


this act ; and in caſe the party accuſed ſhall not appear on | 
ſuch ſummons, or offer ſome reaſonable excuſe for his | 
_ default, then, upon oath of any credible witneſs of any 


offence committed contrary to the true intent and meaning 
of this act, any ſuch juſtice or juſtices ſhall iſſue his or 


_ their warrant or warrants for apprehending the offender 


or offenders within the juriſdiction of fany ſuch juſtice or 
juſtices ; and upon the appearance of the party or parties 
accuſed, or in caſe he, ſhe, or they ſhall not appear, on 
notice. being given to, or left for him, her, or them at 


His, her, or their uſual place of abode, or if he, ſhe, or 
they cannot be apprehended, on a warrant granted againſt 


Him, her, or them, as herein before is directed ; then, and 
in any ſuch caſe, any ſuch juſtice or juſtices is and are 
hereby authorized and required to proceed to make in- 
quiry touching the matters complained of, and to examine 
any witneſs or witneſſes who ſhall be offered on either 
ſide, on oath as aforeſaid, and which oath every ſuch 
Juſtice and juſtices is and are hereby authorized, impow- 


_ ered, and required to adminiſter ; and after hearing of 


the parties who ſhall appear, and the witneſſes who ſhall 
be offered on either ſide, ſach juſtice or juſtices ſhall 
convict or acquit the party or parties accuſed : and if the 
penalty or money forfeited on any ſuch convidtion ſhall 
not be paid within the ſpace of 24 hours after any ſuch 
conviction, every ſuch juſtice or juſtices ſhall thereupon 
iſſue a warrant or warrants under his hand and ſeal, or 
their hands and ſeals reſpectively, direCted to any peace 
officer or officers within their reſpeCtive juriſdiftions, and 
thereby require him or them to make diſtreſs of the goods 
or chattels of the offender or offenders within ſuch their 
reſpeCtive jurifdiftions, to ſatisfy ſuch penalty or money 
forfeited, and the coſts of the proſecution and diſtreſs : 
and if any offender ſhall convey away his or her goods 
,out of the juriſdiftion of any ſuch juſtice or juſtices before 
whom he or ſhe was convicted, or ſo much thereof that 
the penalty or money forfeited cannot be levied, then 
ſome juſtice, within whoſe juriſdiction the offender ſhall 


| have removed his or her goods, ſhall back the warrant 


granted by any juſtice or juſtices as aforeſaid, and there- 
upon the penalty forfeited ſhall be levied on the offender's 
goods and chattels by diſtreſs and fale thereof; and if 
within five days from the diſtreſs being taken, the penalty 
or money forfeited and coſts as aforeſaid ſhall not be paid, 


the goods ſeized or taken ſhall be appraiſed and ſold, ren- 
| deiing the overplus (if any) after deduCting the penalty or 
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forfeiture, and the coſts and charg 
diſtreſs, and ſale, to the owner or owners thereof « wc 

charges ſhall be aſcertained by the juſtice or ras. yh 
whom any ſuch offender or offenders thall ave be _ 
convitted, or by the juſtice who backed the warns 0 
either of them ſhall continue alive) and if no: Napdl 
other juſtice of the county, riding, diviſion, city I ow 
in which the offender ſhall have been conviaeq _ Aeng 
cation for that purpoſe to be made to any ſuch jnlice 
for want of ſuch diſtreſs, then every ſuch juſtice Lorry 
whole reſpeCtive juriſdiction any ſuch offender or offenders 
ſhall reſide or be, ſhall, on the applicati mw 


on of any prof, 
or proſecutors, and proof on oath made of the cs 
and non-payment of the penalty and charges, by 


under his hand and ſeal, commit every {uch © 
offenders to the common gaol or houſe of cor 
the county, riding, diviſion, city, liberty, 
ſuch offender or offenders ſhall be found, there to remain 
tor the ſpace of one calendar month from the time of ſuch 
commitment, unleſs after ſuch commitment payment (all 
be made of the penalty or money forfeited, and the colts 
and charges aſcertained as aforeſaid, before the Expiration 
of the ſaid one calendar month. | 

Sef. 15. And that the juſtice or juſtices before whom 
any perſon ſhall be convicted in that part of Great Britain 
called England, in manner preſcribed by this a, (hall 
cauſe every ſuch reſpeQive conviction to be drawn up in 
the form or to the effect following ; that is to ſay, 


es Of the Proferution, 


Warrant 
fie ler or 
rection of 
or place where 


(To wit JYDE it remembered, That on this day if 
in the year of the reign of 
A. B. 2s convitted before 


Majeſty's Juſtices of the peace fer the ſaid county ef 


06 for The: _ or for the 
city, liberty, or town of (as the caſe 
ſhall happen to be) /er and do 


adjudge (him, her, cr them, as the caſe ſhall be) 
to pay and forfeit for the ſame, the ſum & 
Given under the day and year aforeſaid, 

SeF. 16, And that in caſe any perſon or perſons ſhall be 
convicted of any offence againſt this aCt before any juſtice 
or juſtices of the peace in that part of Great Britain called 
Scotland, every ſuch convittion ſhall proceed and be drawn 
up in the form commonly uſed and praQtiſed before ſuch 
juſtices of the peace, on conviRtions for other offences of 
the like nature. | - TE 

Se. 17. And that no certiorari, letters of advocation, 
or of ſuſpenſion, ſhall be granted to remove any con- 
viction or other proceedings had thereon in purſuance of 
this act, | ; 

Se. 18. Provided always, That if any perſon con- 
victed of any offence puniſhable by this a&t ſhall think 
him, her, or themſelves aggrieved by the judgment of 
any juſtice or juſtices before whom he, ſhe, or they ſhall 


have been convicted, ſuch perſon ſhall have liberty from 


time to time to appeal to the juſtices at the next general 


or general quarter ſeſſions of the peace which ſhall be held 


for the county, riding, diviſion, city, liberty, town, 7. 
place where ſuch judgment ſhall have been given; and 
that the execution of the ſaid judgment ſhall, in ſuch caſe, 
be ſuſpended ; the perſon ſo convicted entering into 2 It 
cognizance at the time of ſuch conviction, with two wa 
ficient ſureties, in double the ſum which ſuch perſon ſhall 
have been adjudged to pay or forfeit, upon condition t9 
proſecute ſuch appeal with effect, and to be forthcoming. 
to abide the judgment and determination of the Juſtices n 
their ſaid next general or general quarter ſeflion ; — 
recognizance the juſtice or juſtices, before whom _ 
conviction ſhall be had, is and are hereby impowered an 

required to take; and the juſtices in the ſaid genera] or 
general quarter ſeſſion are hereby authorized and rogue 
to hear and finally determine the matter of every - 
appeal, and' to award ſuch coſts as to them way oy 
juſt and reaſonable to be paid by either party; and - , wm 
hearing the ſaid appeal, the judgment of the JU qc 
juſtices, before whom the appellant or appellants ſhall ha) 


been convicted, ſhall be affirmed, ſuch appellant m1 pd 
G pe an 
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(hall immediately pay down the ſum he, ſhe, or | 
all have been adjudged to torfeit, together with 
\s as the juſtices in their ſaid general or general 
ſhall award to be paid to the proſecutor or 
ter ſeſſion 
wy - for defraying the expences ſuſtained by reaſon 
n_— appeal ; and in default of the appellant's paying 
of = e, any juſtice or juſtices having juriſdiction in the 
the Pe ich any ſuch appellant or appellants ſhall 
Jace into \ J 
where he, ſhe, or they ſhall reſide, ſhall and 
_ warrant under their hands and ſeals or his 
mY: Be ſeal, commit every ſuch appellant and appellants 
| —_ common gaol of the county, riding, diviſion, li- 
herty, City, town, Or place where he, ſhe, or they ſhall 
he apprehended, there to remain until he, ſhe, or they 
ſhall pay the penalty or money forfeited and coſts as afore- 
cd, or ſhall compound in reſpect thereof with the in- 
Emer, and pay ay ap 4 oye. agrees on or 
; - but if the appellant or appellants in any ſuc 
nel ſal make good his, her, or their appeal, and be 
F-rarged of the ſaid conviftion, reaſonable coſts ſhall be 
awarded to the appellant or appellants againſt ſuch in- 
former or informers, who (in caſe of ſuch conviction 
having been affirmed) would have been intitled to the pe- 
nalty to have been recovered as aforeſaid ; and which 
coſts ſhall and may be recovered by the appellant or appel- 
Jants againſt any ſuch informer or informers, in like man- 
ner as coſts given at INES or general quarter ſeſſion 
the peace are recoverable. | | 
— 19. Provided always, That if any ſuch conviction | 
ſhall happen to be made within {ix days before any general 
or general quarter ſeſſion of the peace, which ſhall be held | 
for «ed wy, i rien, city, o__ mol ors 
borough, or place where 1uch conviction ave been 
| __ then & party or parties who ſhall think him, her, 
or themſelves aggrieved by any ſuch conviCtion, ſhall and 
may, on entering into a recognizance in manner and for 
the purpoſes before direted, be at liberty to appeal, either 
to the oy _ - the next ——_— ron * | 
uarter ſeſſion of the peace which ſhall be held for any 
aqua riding, diviſion, city, town corporate, bo- 
rough, Ioerty; or place where any ſuch conviction ſhall 
have been made. 3 | | 
$2. 20, And that every ation or ſuit which ſhall be 
brought or. commenced againſt any juſtice or juſtices, or 
any peace officer or officers, in that part of Great Britain 
 alled England, for any matter or thing done or commit- 
ted by virtue of or under this act, ſhall be commenced 
vithin fix calendar months next after the fa& commit- 
ted, and not afterwards, and ſhall be laid or brought in 
or ma, city, ar. place ap tho nm in page 
ariſe, and not elſewhere ; and that the ſtatute made 
in the twenty-fourth year of King George the Second, 
[intituled, An af for rendering the juſtices of the peace 
more ſafe in the execution of their office ; and for indemni- 
fying conflables, and others, afling in obedience to their 
warrants] ſo far as the ſaid at relates to the rendering 
the juſtices more ſafe in the execution of their office, 
ſhall extend and be conſtrued to extend to the juſtice or 
Juſtices of the | peace aQting under the authority or in 
purſuance of this a&t ; and that no ation or ſuit ſhall be 
had or commenced againſt, nor ſhall any writ be ſued 
out, or copy of any writ be ſerved upon any peace of- 
= or officers, for any thing done in the execution of 
Ks _ until ſeven days after a notice in writing ſhall 
: o - n given to, or left for him or them at his or 
mer vival place of abode, by the attorney for the party 
tending to commence ſuch a&tion 3 which notice ſhall 
contain the name and place of abode of the perſon in- 
ary, j bring ſuch aCtion, and alſo of his attorney, 
ewile the cauſe of ation or complaint : and any 
Peace officer or officers ſhall be at Sg and may, by 
tue of this act, at any time within ſeven days after 
ay ſuch notice ſhall have been given to, -or left for 
rs tender, or cauſe to be tendered, any ſum or \ums 
Ts as amends for the injury complained of, to 
party complaining, or to the attorney-named in any 
uch notice ; and, if the ſame is not accepted of, the de- 
endant or defendants in any ſuch aCtion or ations may 


pellants 
the} h 
ſuch C0 
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v Wh 3 a g 3% a 
ther with the general _ iſſue, or any other plea; with 
leave of the court in- which the a&ion ſhall be commen. 


ſhall find the amends. tendered to have been ſufficient; 
they ſhall find a verdict for the defendant or defendants : 
and in every ſuch caſe, or if the pliintiff (hall become 
nonſuit, or diſcontinue his ation « or if judgment ſhall 
be given for the defendant or defendants upon demarrer 5 
or it any action or ſuit ſhall be brought after the time !li-. 
mited by this a& for bringing the ſame, or ſhall be 
brought in any other county or place than as aforeſaid 7 
then, and in every ſuch caſe, the jury ſhall find a verdict 
for the defendant or defendants; and the defendant ot 
defendants ſhall be intitled to his or their coſts : but if 
the jury ſhall find that no ſuch tender was made; or that 
the amends tendered were not ſufficient; or ſhall find ﬆ 
verdict againſt the defendant or defendants, on any plet 
or pleas by him or them pleaded ; then they ſhall give & 


think proper ; and the plaintiff ſhall thereupon recover 
= or her coſts againſt every ſuch defendant and defen- 
ants, 
' Set. 21. And that if any aQion or ſuit ſhall be com- 
menced againſt any other perſon or perſons than a juſtice 
or juſtices, or peace officer, for any- thing done in pur- 
ſuance of this a&, the defendant or defcndants in any 
ſuch aQtion or ſuit may plead the peneral iſſue, and give 
this att and the ſpecial matter in evidence at any triat 
to be had thereupon, and that the ſame was done in pur- 
ſuance and by the authority of this a& ; and if it ſhall 
appear ſo to have been done, or if a verdict ſhall be, 
found for the defendant or defendants; or if ths plaintiff 
ſhall be nonſuited, or diſcontinue his aRion, after” the 
defendant or defendants ſhall have appeared ; or if judg- 
ment ſhall be given upon a verdict or demurrer againſt 
the plaintiff or plaintiffs, the defendant or defendants irt 
every ſuch action ſhall and may recover double coſts, an& 
have the like remedy for the ſame as any defendant or de- 
fendants hath or have in other caſes by law for recovery 
of his or their coſts: . | ATR | | 
» See. 22. And that the above limitations and remedies 
for” rendering juſtices of peace, peace officers, and all 
other perſons, ſafe in the execution of their ſeveral ofs 
fices under this a&, ſhall extend to and be available td 
all ſuch juſtices of peace, peace officers, and other per- 
ſons, in that part of Great Britain called Scotland, and 


courts before which they, or any of them, may happen 
to be ſued, according to the forms of the'law of Scot- 
lands. 51 GE 


victed of - any offence vinder this act, unleſs the proſecu- 


within three days after the offence committed ; and the#t 
no perſon, who ſhall be proſecuted to convittion for any 


jeQ or liable to be proſecuted for the ſame offence under 
any other law. ; 

Sef. 24, And that all penalties and forfeitures by this 
act  inflited ſhall, when recovered or paid, go and be 
diſtributed in manner following ; that is to ſay, one 
moiety thereof, where any offender or offenders ſhall be 
convicted either by his, her, or their own confeſſion, or 
by the oath of one or more credible witneſs or witneſſes, 
ſhall go and be paid to the perſon or perſons who ſhall in- 
form againſt and proſecute to conviction any ſtich offend- 
er or offenders; and the other moiety thereof, as the juf- 
tice or juſtices before whom any offender or offenders 
againſt this a& ſhall be convicted, ſhall from time to time 
think fit and order, for the better carrying into execution 
the purpoſes of this a&, and defraying the charges attend- 
ing the carrying the ſame into execution. 

Sef. 25. Provided likewiſe, and it is hereby enaQed; 
That this aR, or any thing herein contained, ſhall not 
extend, or be conſtrued to extend, to prejudice the am» 
cient right or cuſtom of the two univerſities of Oxford ar 
Cambridge, or either of them, or of their or either of 
their clerks of the market, or the practice within the fe- 


plead ſuch tenger in bar of ſuch aRion or aRions, toge- 


{ veral' juriſdiftions of the ſaid univerſities, either of 
EE Oe Þ ther 


ced: and if, upon ifſue joined on ſuch tender, -the jury 


verdict for the plaintiff, and ſuch darhages as they ſhalt 


ſhall be pleaded by them, and ſuſtained by the court or 


Seft. 23. Provided alſo, That no perſon ſhall be con- 


tion in order for ſuch conviction ſhall be commenced 


offence done' or committed againſt this a&t, ſhall be ſub- 
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than, uſed to aſcertain and appoint the weight of all ſorts 


of bread to be fold or expoſed to fale within their ſeveral 
juriſdictions ; but that they, and every of them, ſhall and 
may, ſeverally and reſpeCtively, from time to time as 
there ſhall be occaſion, aſcertain and appoint withia their 


ſeveral and reſpective juriſdictions the weight of all forts 


of bread to be fold or expoſed to ſale by any baker or 
other perſons whatſoever, within the limits of their ſeve- 
ral juriſdictions; and ſhall and may puniſh the breach 
thereof as fully and freely, in all reſpe&ts, as they uſed to 
do, and as 1if' this a&t "had never been made; 'any thing 
herein contained to the contrary thereof in any wiſe not- 
withſtanding. 

W2ead of treet or frite, /panis tritici) Is one of 
thoſe ſorts of bread mentioned in the ſtatute of afſize of 
bread and ale, 51 Hen. 3. flat. t. where we read of 
waſtel bread, cocket bread, and bread of treet, which may 
anſwer ta three ſorts now in uſe with us, called white, 
wheaten, and houſhold bread. Heretofore in religious 
houſes they diſtinguiſhed bread by theſe ſeveral names ; 
panis. armigerorum, panis conventualis, panis puerorum, 
and þanis famulorum. See Cocker. 

3Bzeakers of leagites and truces, See Dafe con- 
duck and Truce-bzeakers, = 

Breaking p2iſon. See Poiſon. 

JBzecca, (from the Fr. brechey A breach or decay, or 
any other want of repair. In ſome ancient deeds there 
have been covenants for repairing, ——uros & breccas 


 portas & foſſatas caſtelli, —ſme dat.—de brecca aque inter 


Woolwich & Greenwich /upervidend.. Pat. 16 Ric, 2. 
 2B2ede, Signifieth broad. Brafon uſeth this word, 
bb, 3. traft. 2. cap. 15. nu. 7. proverbially thus ; Z00 
farge and tco brede ; that is, too long and too broad. 
152ede is alſo a Saxon word, and ſignifies deceit. Tefſti- 
monium eft & cognitio quod ibi brede fit. Leges Canuti, 
"Pare 2: cap. 22: Porn | | 
W2edgurna, What we now call bridegroom. } 
Wzevewite, Sax. bread, and wite, a fine or penalty; 
ſo that bredewite ſeems to have been the impoſition of fines 
or amerciaments for defaults in the aflize of bread. To 
be exempt from that penalty was a ſpecial privilege 


_ granted to the tenants of the honour of Wallingford, by 


King Henry 2. Ut quieti fint de hidagio & blodewite & 


 bredewite. Paroch. Antiq. þ. 144. 


15zechon, In 7reland the judges and lawyers were an- 
ciently ſtyled brehons ; and thereupon the Iriſh law was 
called brehon law. 4 Inft. 358. 

WBzeiſna, Wether ſheep. Concedo Deo & monachis 30 
breiſnas fingulis annis, Moenaſt. tom. 1, cap. 406. 

_ WBzemenium, Brampton in Northumberland. 
3B2zementuracum, YBrumpton in Cumberland. | 
Wrenagium, The payment in bran, which the tenant 

was to make to feed the lord's hounds. PN 
3entwood, See Caelaromagus. 

Wyetoyle, or 152etots, ——Sciant—qued ego Henricus 
«de Penebrugge dedi——omnibus liberis burgenſubus meis burgi 
met de Penebrugge omnes libertates & liberas conſuetudines 
ſ.ccundum legem de Bretoyſe nundinis & feriis appertin. 
fecundum tenorem charte demini Henrici regis quam habeo. 
Habendum, &c. ſine dat. Secundum legem de Bretoyſe muſt 
certainly ſignify /egem Marchiarum ; or, the law of the 


Britains or Welchmen : for Penebrugge (now Pembridge) 


is a town in Herefordſhire, bordering upon Wales. 

Wettenham, See Cambretonium. | | 

2B2zeve, So called from the brevity of it, is any writ 
directed either to the Chancellor, Judges, Sheriffs, or 
other officers, whoſe variety and forms you may ſee in the 
Regiſter per tofum. The word is uſed in the Civil law 
according to ſeveral ſenſes. See Skene de verb. ſignif. verb. 
Breve. And Bratton, l. 5. traft. 5, cap. 17. num. 2, 
Breve quia Breviter & paucts verbis intentionem proferentis 
exponit, &c. Any writ or precept from the King was 
called Breve, which we {till retain in the name of Brief, 
$be King's letters: patent to poor ſufferers, for colleCtion. 
See IWrit. | 


W2eve perquirere, To purchaſe a writ or licence of 


trial in the King's Court by the plaintiff, qui breve 


Ferquijroit, Hence the preſent uſage of paying ſix ſhil- 


| way concerned in its adminiſtration, and will not endure 


neither can any thing be a greater temptation to officers 


BRI 


lings and cight-pence, where the debt is 105 }, 4 [0 
wards, in ſuits of money due upon bond, OO 
25Sreve de Reco, A writ of ripkt, or 1; 
perſon ejected, to ſue- for the. poſleilion of 
tained from him. | 6: | | 

Brevibus et Rotulis liberandis, Is a writ g- 
date to a ſheriff, to deliver unto the new ſho ors 
in his room, the county, with the appurtenances, un = 
rotulis, brevibus, and other things belonging to buns | 
fice. Reg. orig. fol. 295. a. oo 

152ewers, Are to put their drink in veſſ 
a cooper, or forfeit 3s. 4d. a barrel; and not felling : 
at reaſonable rates, appointed by juſtices of peace w. . 
forfeiture of 6 5. for every barrel, kilderkin, 2 5. 4 rythy 
by flat. 23 H. 8. cap. 4. And Brewers are to make at 
entry at the exciſe office once a week of liquors brewed 
under penalties, &c. 12 & 15CGr.2, 57 & gp, 
If Brewers mix any ſugar, melaſſes, &c, in brewing 8. 
or ale, they ſhall forfeit 20 /. Stat. 1 4nn. cap. 3. ſec. 2 
& 3 Ed. 6. cap. 15. 1 W. & M. cap, 24, 11 W. x, 
C. 21. 9 Ann. C. 12. 12 Ann. flat. 1. cap. 2, Brey. 
ers, &c. not to att as juſtices of the peace, 24 Ge, 2, 
Cc. 40. ſeit. 22, 20 Geo. 2, C.13. ſe. 12. See title 
Crciſe. 

Bribery, In a ftrift ſenſe, is taken for a great mil. 
priſion of one in a judicial place taking any valuable thing 
whatſoever, except meat and drink of ſmall value, of any 
one who has to do before him any way, for doing his 
office, or by colour of his office, but of the King only, 
1 Hawk, 168, 311ft. 145. But Bribery, in a large ſenſe, 
is ſometimes taken for the receiving or offering of any uns 
due reward by or to any perſon whatſoever, whoſe ordinary 
profeſſion or buſineſs relates to the adminiſtration of public 
juſtice, in order to incline him to do a thing againſt the 
known rules of honeſty and integrity ; for the law abhors 
any the leaſt tendency to corruption in thoſe who are any 


Cence for 2 
«ll Eltate de. 


ls marked by 


their taking a reward for the doing a thing which deſerves 
the fare of puniſhments. 3 iff. 149. Hb. g, 
Cro. Ja. 65. 1 Hawh. 168. 

Alſo Bribery ſometimes ſignifies the taking or giving of 
a reward for offices of a public nature ; and ſurely no- 
thing can be more palpably prejudicial to the good of the 
public, than to have places of the higheſt concernment, on 
the due execution whereof the happineſs of both King 
and people depend, diſpoſed of not to thoſe who are molt 
able to execute them, but to thoſe who are moſt able to 
pay for them ; nor can any thing be a greater diſcourage- 
ment to induſtry and virtue, than to ſee thoſe places of 
truſt and honour, which ought to be the rewards of thoſ 
who by their induſtry and diligence have qualified them- 
ſelves for them, conferred on ſuch who have no other 
recommendation but that of being the higheſt bidders; 


to abuſe their power by bribery and extortion, and other 
ats of injuſtice, than the conſideration of the great ex: 
pence they were at in gaining their places, and the ne- 
ceſlity of ſometimes ſtraining a point to make their bar- 
gain anſwer their expeations : for which reaſons, among 
many others, it is expreſly ena&ted by 12 Kich. 2. 2 
© That the Chancellor, Treaſurer, Keeper of the Privy 
Seal, Sreward of the King's Houſe, the King's Chamber- 
lain, Clerk of the Rolls, the Juſtices of the one Beach 
and of the other, Barons of the Exchequer, and all oo; 
that ſhall be called to ordain, name, or make Juſtices 0 
Peace, Sheriffs, Eſcheators, Cuſtomers, Com protons, 
any other officer or miniſter of the King, ſhall be firmly 
ſworn, that they ſhall not ordain, name, or make a0 
of the above-mentioned officers, for any gift or broc?9F 
favour or affe&tion, nor that none which ſueth by cn 
ſelf, or by others, privily or openly to be 1n 20 _ 
ner of office, ſhall be put in the ſame office, or in 94d 
other, but that they make all ſuch officers and min! by 
of the beſt and moſt lawful men, and ſufficient to * 7 
eſtimation and knowledge.” Alſo it is further _ 
by 4 H. 4. 5. ©* That no Sheriff ſhall let his pe - 
to farm to any man, for the time that he oY 9) 3G 
office, &c.” Alſo it is enafted by. 5 & 6 —_ is 
« 'That if any perſon ſhall bargain or ſell, or ta 


reward, 


"T8 1 


6 tr promiſe of any reward for any office, or the 
ft 1tation of any office, any way concerning the King's 

enue, or the keeping of his caſtles, or the adminiſtra- 
m— ag execution of juſtice (unleſs it be ſuch an office 
i had been uſually granted before the making of the ſaid 
as 1 the juſtices of the King's Bench, or Common Pleas, 
= by the juſtices of aſlize) that then every ſuch perſon 
ſo bargaining Or ſelling, or taking ſuch reward, or pro- 
miſe, Gc. ſhall not only forfeit his right to ſuch office, 
x to the nomination thereof, but alſo every perſon who 
hall give any ſuch reward .or promiſe, &c. ſhall be 
adjudged 2 diſabled perſon in law to have or enjoy ſach 

g.”? 
__ conſtru&ion of this ſtatute of 5 & 6 Ed. 6. the 
following points have been reſolved ; 

That the offices of Chancellor, Regiſter, and Commilſ- 
ſary in eccleſiaſtical courts, are within the meaning of the 
fatute, inaſmuch as thoſe courts do not only determine 
matters which are brought before them, merely fro /alute 
anime, but alſo have the deciſion of diſputes concerning 
| the lawfulneſs of matrimony and legitimation of children, 
which touch the inheritance of the ſubje&, and alſo hold 
plea of legacies and titles, &c. in which reſpeCts they are 
courts of juſtice, Gro. Fa. 269. 3 1nft. 148. 

That one who makes a contradt for any office, contrary 
to the purport of the ſaid ſtatute, is ſo far diſabled to 
' hold the fame, that he cannot at any time, during his life, 
be reſtored to a capacity of holding it by any grant or 
diſpenſation whatſoever. Hob. 75. Co. Lit. 234. Cro. 
| Cu. 361, Cro. fa. 386. x , 

As to the puniſhment of bribery, it is ſaid, that at 
Common law bribery in a judge, in relation to a cauſe 
depending before him, was looked upon as an offence 
of ſo heinous a nature, that it was ſometimes puniſhed as 
high treaſon, before the 25 Ed. 3. 3 Int. 148. And 
at this day it is certainly a very high offence, and puniſh- 
able, not only with the - forfeiture of the offender's of- 
fice of juſtice, but alſo with fine and impriſonment, &c. 
1 Lion, 205. Cro. Fa. 65. Ea. 

Alſo all the other above-mentioned kinds of bribery, 
taken in a large ſenſe, feem- to be pnniſhable with fine 
and impriſonment, &c. And in the time of King Zames 
the firſt, the Earl of M. Lord High Treaſurer of Eng- 
land, being impeached by the Commons for refuſing to 
har petitions referred to him by the King, till he had re- 
ceived great bribes, and for other ſuch like miſdemea- 
nors, was, by ſentence of the Lords, deprived of all his 
offices, and diſabled to have any for the future, or to fit 
in the parliament, and was fined fifty thouſand pounds, 
and impriſonment during the King's pleaſure. 3 nf. 
148. 1 Hawk. 170. See title Parltament. | 
: Diibers, (derived from the French Bribeur ) Seemeth, 
n a legal ſignification, to be one that pilfereth other men's 
goods, as cloaths out of a window, or the like. Anno 28 
Ed. 2. flat. 1. cap. 1. _ 

Biichominus, Idem quod Chimine; Anglice, a way. In 
pcariis & mariſcis in Bricheminis & ſemitis, Du Freſne. 
Bricks, Are to be made between the firſt day of March 
and the 29th of September, and ſhall be burnt either in 
kilns or diſtin clamps, &c. Alſo place-Bricks, when 
burnt, muſt not be leſs than nine inches long, two inches 
and a half thick, and four and a quarter wide, on pain of 
forteiting twenty ſhillings a thouſand, &c. Searchers of 
Bricks and tiles ſhall be appointed by juſtices of peace in 
their quarter ſeſſions, who are to make preſentments, and 
may be fined 10. for defaults. Combinations to ad- 
Vance the price of Bricks, ingroſling them, &c. incurs a 
penalty of 20/7. and mixing mould, foil, or mud, with 

rick earth, is liable to penalties. Stat. 12 Geo. 1. cap. 
p3: 2 Geo. 2. cap. 15. But Bricks may be made of 

ek-earth and ſea coal aſhes ſifted, not exceeding a 
E&rtain quantity z and cinders or breeze may be uſed with 
cal in the burning of Bricks, and ſtock-bricks and place- 

ag may be burnt in the ſame clamp, being ſet in 

G uct parecls, &c. by 3 Geo. 2. cap. 22. What quan- 
 y'of bricks may be carried in one load in London, 
Geo. 1. c.6. Bricks and tiles may be carried as ballaſt, 


6 Q#9, 1. c, | "7 
+ "# 29. ſe. 20, See Tiles. 


-* 


Br 


Btidges. Publick Bridges, which are of general con- 
veniency, are of common right to be repaired by the whole 
inhabitants of that county in which they lie. Hale's P.C. 
143. 13 G. 33, Cro. Car, 36s. | | 

But a corporation Heat, either in reſpe&t of a ſpe- 
cial tenure of certain lands, or in reſpe of a ſpecial pre- 
ſcription ; alſo any other perſon, by reaſon of ſuch. a 
ſpecial tenure, may be compelled to repair them. Mae's 
P, CG. 143. Dalt. c. 14. | 

Any particular inhabitant or inhabitants of a county, 
or tenant or tenants of land, chargeable with the repairs 
of a common bridge, may be made defendants to an in- 
diftment for not repairing it, and be liable to pay the 
whole fine aſſeſſed by the court for the default of ſuch 
repairs, and ſhall be put to their remedy at law for a 
contribution from thoſe who are bound to bear a propor- 
tionable ſhare in the charge ; for caſes of this nature re- 
quire the utmoſt exp:Jition ; and bridges being of abſolute 
neceſlity, are not to lie unrepaired till law ſuits are deter- 
9" I Jones 173. Pop. 192. 6 Med. 307. Salk. 
358. | | 
If a manor held by the ſervice or tenure of repairing a 
common bridge comes, by the alienation of the lord, into 
the hands of ſeveral LET every alience being tenant 
of any parcel, either of the demeſne or ſervices, ſhall be 
liable to the whole charge, and put to their remedy for a 
contribution from the reſt ; and though the lord, on ſuch 
alienation, agreed that the purchaſers ſhould be exempt 


trom the charges, yet however binding ſuch agreement _ 
might be among themſelves, it ſhall not work a general 


injury, by making the remedy the public had more 
difficult than it was before. 1 Salk. 358. 


So if a manor, ſubje& to ſuch charge, comes into the 


hands of the crown, yet the duty upon it continues ; and 
any perſon claiming afterwards under the crown, the 
whole manor, or any part thereof, ſhall be liable to 
an indiftment or information for want of due repairs, 
; Ja... 208. _--- | 


If part of a bridge lie within a franchiſe, thoſe of the 
franchiſe may be charged with the repairs for ſo much ; 
alſo by a ſpecial tenure, a man may be charged with the 
repairs of one part of a bridge, and the inhabitants of a 
county are to repair the reſt, Hawk, P.C. 221. Raym. 

It hath been reſolved, that it is not ſufficient for - the 
defendant to an indiftment for not repairing a bridge, to 


excuſe themſelves by ſhewing that they are not bound 


either to repair the whole, or any part of the bridge, 


without ſhewing what other perſon is bound to repair the _ 


ſame; and it is faid, that in ſuch caſe the whole charge 
ſhall be laid upon ſuch defendants by reaſon of their ill 
plea. 1 Hawk. P.C. 221. Pop. 192, 

It is ſaid, that where ſuch defendants plead that 4. B. 


ought to repair the bridge mentioned in the inditment, and 


take a traverſe to the charge againſt themſelves ; the 
Attorney General, in this ſpecial caſe, may take a tra- 
verſe upon a traverſe, and inſiſt that the defendants are 
bound to the repairs, and traverſe the charge alledged 
againſt 4, B. and that an iſſue ought to be taken of ſuch 
traverſe ; and that the Attorney General may afterwards 
ſurmiſe, that the defendants are bound to repair it, and 
that the whole matter ſhall be tried by an indifferent jury. 
1 Hawk, P.C, 221. 1 Sid. 140. 

It ſeems clear that thoſe who are bound to repair ſuch 
bridges, muſt make them of ſuch height and ſtrength as 
ſhall be anſwerable for the courſe of the water, whether 
it continue in the old channel or make a new one ; and 
that they are not puniſhable as treſpaſſers for entering on 


any adjoining land for ſuch purpoſe, or for laying on the 


materials requiſite for ſuch repairs. 1 Hawk. P.C. 221. 
No inhabitant of a county ought to be a juror for the 


trial of an iſſue, whether the county be bound to ſuch re- 
pairs or not ; bur by fat. 1 Ann. ſtat. 1. c. 18. he may 


be a good witneſs. 6 Med. 307, 1 Hawk. 222. 

No man can be compelled to build or contribute to 
the charges of building of any new bridge without an aft 
of parliament ; nor can the inhabirants of the whole coun- 
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way from one place to another, 2 inſt, 701. Carth, 
193. 6 Med. 307. 

If a man makes a bridge for the common good of the 
King's ſubjects, he is not bonnd to repair it. 2 Jnff, 701. 

By ſtat. 22 H. 8. c 5. /e&. 14. © The juſtices of peace 
in every ſhire, franchiſe, or borough, or four of them, 
whereof one to be of the quorum, may inquire and deter- 
mine in their general ſeffions of annoyances of bridges 
broken in the highways, and make ſuch proceſs and pains 
on every preſentment againſt the perſons charged, &c. 
as the King's Bench 1s uſed to do, or as it ſhall ſeem by 
their directions to be neceſſary and convenient,” 

SeF. 2, J- © And where it cannot be known who 
ought to make ſuch bridges decayed, they ſhall be made 
by the inhabitants of the ſhire, city, or town corporate 
wherein they ſhall be ; and it part ſhall be in one ſhire, 
&c. and part in another, the inhabitants of each ſhall 
repair and make ſuch part as lies within their reſpec- 
tive limits.” | | 

Se. 4. © And for ſpeedy reformation of ſuch bridges 


the juſtices of the peace of ſuch ſhire or town, or four of 


them, whereof one to be of the qu9rum, may call before 
them either the conſtables, or elie two of the moſt honett 
inhabitants of every town aud parith, and with the aſſent 
of the ſaid conſtable or inhabirants may tax every inha- 
bitant within their limits, in ſuch ſums as may be thonght 
convenient; and ſhall cauſe the names and ſums of each 
perſon to be written in a roll indented, and ſhall have 
power tv make two collectors of every hundred for the 
collection of ſuch tax, which colleCtors receiving one part 
of the roll indented, under the ſeals of the juſtices, . ſhall 
have power to collect all the jums therein contained, and 
to diſtrain thoſe who ſhall retuſe to pay ; and the ſame 
Juſtices, or four of them, may alſo name two ſurveyors, 
who ſhall ſee every fuch decaved bridge repaired from 
time to time, to whom the {aid coljeftors ſhall deliver the 
ſaid ſums by them received ; and the colleftors and ſur- 
_ Yeyors, and tneir executors, ſhall from time to time make 
a true account 10 the juitices, or four of them, whereof 
one of ihe quorum,: of their receipts, payments, and ex- 
pences : and if any of them {ſhall refuſe that to do, the 
fame juſtices, or four of them, may make proceſs againſt 
them by attachment, under their ſeals, returnable at the 
general ſeſſions; and if they appear, may compel them 
to. account, or elſe, on their refuſal, may commit them 
till the account be truly made.” 

Seet. 5. Where the bridge 1s in one ſhire, and the per- 
ſon bound to amend it in another ; or where the bridge 
is in-a tawn corporate, and the perſon bound to repair it 
out of it, the juſtices of ſuch ſhire or town corporate may 
inquire, and determine all ſuch annoyances within their 
limits; and on a preſentment may make proceſs againſt 
iuch perſons; and do further in every behalf, in every 
{ſuch caſe, as they might do by the ſaid aCt, in caſe that 
ſuch perſons were in the fame ſhire, &c. And all fheriffs 
and bailiffs of liberties ſhall ſerve ſuch proceſs, on pain 
to make ſuch fine as ſhall be ſet by the ſaid juſtices. 

Se. 6. Provided that nothing in this a&t ſhall be pre- 
judicial to the liberties of the five ports ; but that the 
warden, mayor, bailiffs, jurats of the ſame ports may 
inquire and determine all annoyances of bridges therein, 
and make ſuch proceſs, &c. as the juſtices of peace may 
do in other places by virtue of the ſaid a&t. | 

Sef. 8. 'The ſaid juſtices, &c. may allow ſuch reaſon- 
able coſts and charges to the ſaid ſurveyors and colletors, 
as by their diſcretion ſha!l be thought convenient. 

Seft. 9. Such parts of highways as lie next adjoining to 
the ends of the bridges, by the ſpace of 300 foot, ſhall be 
amended as often as need ſhall require; and that the 
Juſtices, or four of them, whereof one of the quorum, 
within their ſeveral limits may inquire and determine in 
their general ſeſſions all annoyances therein, and do in 
cvery thing concerning the fame, in as ample a manner 
as they may do for making and repairing bridpes. 

Stat, 1 Ann /f. 1, c. 18, ſe. 2, The juſtices of peace 
ſhall at their quarter ſeſſions have power, upon preſent- 
ment that any bridge is out of repair, which by them 
ought to be repaired, to aſſeſs upon every place within 
their comm lions, as they uſually have been aſſeſſed to- 
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wards the repair of bridges ; which mone 
lefted by the conſtables, or ſuch perſons as the ſe, 

ſhall appoint. And the money ſhall be paid over : % 
high conſtable in ſix days : and they ſhall in ten da pt 
the ſame to ſuch perſons, as the juſtices by order of £6 . 
ſhall appoint to be treaſurers of the ſame. And the o_ 
ney ſhall be employed and accounted for accordin oN 
order of the juſtices, for amending ſuch decayed brig Y 
and the highways at the end of the ſame. The Men: 
ments to be levied by diſtreſs and ſale of goods of the * 
ſons not paying in ten days after demanded, OY 

SeF. 3. Perſons negleCting to aſſeſs, colle&t or 
money ſhall forfeit 4os. and every treaſurer that 
money, except by order of ſeſſions, ſhall forfeit eo, 

Se. 4. No fine for not repairing ſuch bridges and 
highways ſhall be returned into the ttxchequer, but Gig 
be paid to the treaſurer, and applied by the ſaid juſtices 
towards the building or repairing of ſuch bridges and 
highways. 

Sect. 5. All matters concerning repairing ſuch bridges 
and highways hall be determined in the county, and not 
removed by certiorari. NES 

Sef. 6. The quarter ſeſſions ſhall have power to allow 
perions concerned in the execution of this at, 3d, per 
pound, | ! 

S2f. 7. Perſons authorized by this a&t may plead the 
genera! iſſue, and give this aC&t and the 22 Hen. 8. cap, c. 
in evidence, and if judgment be for them they ſhall hare 
double colts. | 

Seft. 8. This att ſhall not diſcharge particular per- 
ſons, eſlates, or places from reparations. 

Se. 9. All penalties upon this a&t ſhall be applied to 
repairing the ſaid bridges and highways. | 

Seft. 12 Geo. 2. Cc. 29. . The charges of repairing and 
amending bridges, and highways at the ends of bridges, 
ſhall be paid out of the general county rate. | 

Se. 13. No money ſhall be applicd to the repair of 
bridges, until preſentment be made by the grand jury at 
the aflizes or {cſlions of their inſufficiency, inconveniency, 
or want of repair, | Te 

Se. 14. When any public bridges, ramparts, banks, 
or cops are to be repaired at the expence of the county, 
the juſtices ar their general or quarter ſeſſions, afrer pte- 
ſentment made by the grand jury of their want of repa- 
ration, 31ay contract with any perſon for rebuilding, re- 
pairing, and amending the ſame, tor any term not cx» 
ceeding fſevcn years at a certain annual ſum ; in order to 
which they ſhall give public notice of their intention of 
contracting with any perſon for rebuilding, repairing, 
and amending the ſame. And ſuch contriCts ſhall be 
made at the moſt reaſonable price which ſhall be propoſed 
by the contractors ; who ſhall give ſufficient ſecurity tor 
the due performance thereof, to the clerk of the peace, 
And all contra&ts when agreed to, and ail orders relating 
thereto, ſhall be entercd in a book to be kept by the 
clerk of the peace for that purpoſe ; who ſhall keep the 
ſ\me amongſt the records of the county, to be inſpetted 
by any of the juſtices at all ſeaſonable times, and by any 
perſon employed by any pariſh or place contributing to 
the ſame without fee. 

Stat. 14 Ges. 2. c. 33. ſe. 1. Juſtices at their ſeſſi- 


Y ſhall be og. 


Pay the 
all pay 


| ons may purchaſe any parcel of land, adjoining or near any 


county bridge, for the more commodious enlarging, 0r _ 
convenient rebuilding the ſame, not exceeding one acre, 
to be paid for by the treaſurer out of the county rates, by 
order under the hands and ſeals of the ſaid juſtices in their 
ſaid ſeſſions ; which lands ſo purchaſed ſhall be conveyed 
to ſuch perſon or perſons as the juſtices in the faid ſeſſions 
ſhall appoint, in truſt for enlarging or rebuilding the ſaid 
bridge. Feb ; L 

15ztalington, alias Y5urlington, Its piers, how re}; 
paired, 8 & 9 W. 3. c 29. 1 Geo. 1. ft, 2+ C- 49 
& Geo, 1. C10, 7 Geo. 1. ft. 1, ©. 16. 26 Geo. 
"" Brief, / Breve) Signifies a writ whereby a man 1s 

\ {Breve) Signifies 7 , 

, or HA a anſwer any action 3 Or dn 
largely) any writ in writing iſſuing out of any OY 
King's courts of record at IWeſtminſter, whereby any £0108 
is commanded to be done in order to juſtice, 


Or the 


King's 


KD | 0. 
, +. command, and is called a brief, or breve : Qyia naval ſtores in 

: 9, & paucts verbis intentionem proferentis exponit. & | ſet, 3, _ 
eeplanat; ficut regula Juris rem que eft breviter enerrat, | J520ad pieces, Counterfeitin 
fans Bratton, lib. 5. tratt. 5; cap. 17. num. 2. Alſo let- | ſon, 6 Geo. 2. c. 26. | 
ters patent, Or 2 licence trom the King or privy council, | JBzocage, Is commonly taken for the wages, hire, or 
ranted tO any ſubject to make a collection for any. pub- | trade of a broker. In 12 Ric. 2. cap. 2, it is taken for 
ic or private loſs, 1s commonly ſtiled a brief. Sce ſtat, the means uſed by a ſpokeſman. A. 1 Jac. eap.-21. It 
4 Jun. C14: Concerning briefs for collefting charity- | is written brokeraye. See alſo 11 H. 4. n. 28 not printed. 
money. SEE Writ, NN! LEES 1Bocella.———Dedi unam brocellam vocatam Rehag. 
Brief, alſo liguifies an abridgment of the client's caſe, | Reg. de 'Churgaton. MS. Dr. Thoroton interprets it 4 
made out for the inſtru&tion of counſel, on a trial at law; | wood, I have not elſewhere met with the word, nor 
wherein the caſe of the plaintiff, &c, is to be briefly but | know I whence to derive it. (So Blount.) The word did 
fully ſtated, the proofs mult be placed in due order, and properly ſignify a thicket or covert of buſhes, and bruſh- 
roper an{wers made to whatever may be objected againſt | wood ; from the obſolete Lat. bruſcia, bruſea, terra bruſ> 
the client's cauſe by the oppolite fide. Facob. ; cofa, brecia z French broce, brocelle. Hence our brouce, or 

Briga, (Fr- brigue ) "That is, ftrite or contention, — brouſe of wood, and bronſing of cattle. 

Et poſuit Ferram 1m brigam, & mtricavit t erram 3; ſcilicet, : 152ocha, (from the Fr. broche ) An awl or large pack- 
her diverſa fraudulenta feof amenta. Ideo committitur mare- | ing needle, carried as a neceſſary implement to mend 
hall, &c. Ebor- Hill. 18 Ed: 3. rot. 20;:i- {acks, ſaddles, and other horſe-geer ; from the French 
13zigandine, (Fr.) A .coat of mail, or a faſhion of | broche, a ſpit, which in ſome parts of England is called a 
ancicat armour, conſiſting of many jointed and fcale-like | 6rache; whence to-broach or pierce a barrel, Lat. brocha, 
plates, very pliant unto and eaſy for the body, mentioned | brochia, Gall. broches, armour. Broccen were ſharp 
in ſtat, 4 & 5 Phil. & Mar. cap. 2. Some confound it | wooden ſtakes, which, as uſed upon the ſea-banks in 
with hanbergeon 3 and fome with brigantine, which fig- | Komney-Marſh, are called needles. Tt is true, the learned 
nifies a low, long, and 1wiit ſea vellel, having ſome 12 | Sþelman did conjefure the word brochia, or brocha, to be 
or 13 6ars on a fide, | ; : a ſort of can or pitcher to hold. liquid things, as ſaccus 
L1igantes, Yorkſhire, Lancaſhire, Biſhoprick of Dur- | to "carry dry things; as it is rendered in the following 
ham, Ieftmareland and Cumberland. _ | word brochia : but it ſeems much rather to ſignify, as L 
152igbote, or 25pugbote, £/7 quictum effe de auxilio | have before explained it, an awl, or a needle. It was 
dands ad reficiendum pontes. Flera, lib. 1, cap. 47. It | certainly an iron inſtrument, as in this authority, 
* jscompounded of brig, a bridge, and boze, a compenſation | Henricus de Havering tenet manerium de Morton, com. 
or yielding of amends. See  Wote and WBzuckbote. | Eſſex, per ſerjantiam int eniendi unum hominem, cum uno 


their cuſtody ſo marked, 9 Geo. 1. &. 8, 


g them made high trea« 
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Selden's Titles of Honour, fol. 622. | equo, pret. x s. & quatuor ferris equorum, & uno ſacco de | 
Biimſtone, May be imported, 16 Car. 1. c. 21, To | corio, & una brochia ferrea. Anno 13 Ed. 1, Cowell, h 
what duties liable, 2 W. & M. ef}. 2. c. 4. fe 51. edit. 1727. 
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Viifles, To what duties liable, 4 #, & M. c. 5 | Weochia, (from the French broc, quod lagenam majo- 
"2 | rem aut cantharum ' ſignificat ) A great can or pitcher. 
Biifol, A great city, famous for trade, "The mayor, | Bra&ton, {ib. 2. tra#t. 1. c. 6. hath theſe words, Si quis 
burge'es, and commonalty of the city of Bri/fol are con- | teneat per ſervitium inveniendi domino regi, 'certis locis & 
fervarors of the river von, from above the bridge there | temporibus, unum hominem & unum equum, & ſaccum cum 
to Kingroad, and ſo down the Severn to the two iſlands | brochia, pro aliqua neceſhitate vel utilitate exercitum ſuum 
called #5/mes ; and the mayor and juſtices of the ſaid | contingente, By which it ſeems that he intends /accus to 
dty miy make rules and orders for preſerving the river, | carry dry, and brechia liquid {things. See DAaccus and 
and regulating the pilots, maſters of ſhips, &c. Alfo for] 1Bzocha, OR, ne) Aegean | 
the govern:neut of the markets: aud the ſtreets are to be | WBzoners. This may take its derivation from the 
k-pt clean and paved ; and lamps or lights hung out at | French: brodeur, and that' of bordure, fimbria, the edge or ' 
rat, Stat, 11 & 12 #4. 3. c 23- No perſon ſhall | hem of a garment, which we yet call border, and that 
at as a broker in the city of Briſtol, till admitted and li- | becauſe it is uſually diſtinguiſhed from the reſt by ſome | 
cenſed by the mayor and aldermen, &c. on pain of for- | coltly work : he that worketh it is known amongſt us 
iting good. and thoſe who employ any ſuch to forfeit | by the name of an embroiderer, | | 
gol. &c. by ſtat. 3 Geo. 2. c. Jl. By the ſtat. 22 Geo. 2. Byrodehalpeny, in ſome copies broad-half-peny, and 
0 20, 28 Geo. 2. c. 32. 29 Geo. 2. C. 47. the ſtat. |in others bordhat-peny. It ſignifies a ſmall toll by cuſtom 
116127, 4, is rendered more effeC&tual ſo far as it re- | paid to the lord of the town for ſetting up of tables, 
lates to the paving and enlightening the ſtreets ; and di- | booths, or boards in fairs or markets : and thoſe that 
rers regulations are made in relation to the hackney | were freed by the King's charter of this cuſtom, had 
Oamen, halliers, draymen. and carters, and the mar- this word put in' their letters patent; by reaſon whereof 
kets, 10.3 ſellers of hay and ſtraw, within the ſaid eity | at this day the freedom itſelf, for brevity of ſpeech, is 
and liberties thereof, called broad-halfþeny. It ſeems to be derived from three ' 
1richsl, King Hen. 3. in a charter to the citizens of | Saxon words, bret or bred, that 18 a beard, and halve, 
Ini, dated 16 Mart. an. regn. 11.— Ad emenda- | that is, in the behalf 'of, as we fay in Latin (cujus rt 
Inem civitatis London, eis concefſimus, quod omnes.' fint | gratia ) and penning, -a toll, which in all makes a toll 
queti de Brithol, & de Childwite, & de Jerſine, & de | in behalf of or for. a board. Cowell, ed. 1727. 
SXotal, —Placir. Temp. Ed. 1 9 Ed. 2. MS. fol. 143. 6b. B2oggars (from the Fr. bragard) A gay vain perſon 
P enes Dom. Fountains. Cowell, ed. 1727. who lives in luxury, and that from the old French word 
Biitron, Was a famous lawyer that lived in the days | braguerie, 7. e. braving or ſwaggering. 
% King Edward the Firſt, at whoſe command and by | BBzok, An old ſort of ſword or dagger, Furatt 
ſe authority he wrote a learned book of the law of | dicunt ſuper ſacramentum, qued Johannes de Monemne 
thus realm,. "The tenor runncth in the King's name | miles: fer Robertum armigerum ſuum, percuffit Adam 
W it it had been penned by himſelf, anſwerable to the | Gilberd capellanum de Wilton, in gutture, quodam gla- 
mitutions which Zu/tinian aſſumed to himſelf, though | dio, gui disitur Brok, per quod propinquior erat mortt, &c, 
gn by others, Standf. Prar. fel. 6 & 21. Sir | Rot. Parl. 35.:Ed. 6. | 
bee” Coke faith, that this Britton , wrote his book in the 1B2oke, Commonly called. Sir Robert Broke, Was A 
Try year of Edward the Firſt. Lib. 4. fol. 126. a. & | great lawyer, and Lord Chief Juſtice in Queen Mary s 
po -. 67. a, Mr. Guin, in his preface to his Read- | time. Gromp. Juſtice of the Peace, fo/. 22. b, He made | 
Bu mentioneth, that this John Britton was biſhop of | an abridgment of the whole law, from him intituled, 
Freford, | Broke's Abridgment. | AIR 
'E. 20ad arrow. Penalty on perſons, other than the| WByokers, (Broccatores, broccari & auxionarii) Are 
-Jor marking  pine-trees in the colonies of New- | thoſe that contrive, make and conclude bargains and con- 
"ampſoire, &c. 9 Ann. c. 17, And on ſuch as have | trafts between merchants and tradeſmen in matters of 
| money 
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money and merchandize, for which they have a fee or j 


reward. Theſe are Exchange brokers; and by the ſtat. 
IO R. 2. c. 1, they are called broggers ; alſo broggers of 
corn is uſed in a proclamation of Queen Elizabeth for 
badgers. Baker's Chron, fol. 411. The original of the 
word is from a trader broken, and that from the Sax. 
broc, which ſignifies misfortune, which is often the true 
reaſon of a man's breaking; ſo that the broker came 
from one who was a - broken trader-by misfortune, and 
none but ſuch were formerly admitted to that employment; 
and they were to be freemen of the city of London, and 
allowed and approved by the lord mayor and aldermen 
for their ability and honeſty. 

Stat. 6 Ann. cap. 16. ſet. 4. All perſons that ſhall 
att as brokers within London ſhall be admitted by the court 
of mayor and aldermen, under ſuch reſtriftions for their 
good behaviour as the courr ſhall think fit; and ſhall 


upon their admiſſion pay to the chamberlain 4os. and | 


ſhall alſo yearly pay 40s. upon the twenty-ninth of 
September for the uſe of the mayor and commonalty and 
citizens of the city of London. | 

Se. 5. If any perſon ſhall take upon him to a&t as a 
broker, or employ any under him to act as ſuch within 
the ſaid city, not being admitted, every ſuch perſon 
ſhall forfeit to the mayor and * commonalty, &c. for 
every offence 25/. to be recovered by action of debt, in 
the name of the chamberlain, in any of her Majeſty's 
courts of record. | 

Stat. 10 Ann. cap. 19. /ef. 121, Every perfon em- 
ployed as a broker, ſolicitor, or otherwiſe, in behalf of 
any other perſon, to make any bargain or contract for the 
buying or ſelling of any rallies, orders, &c, or intereſt in 
any joint ſtock erected by act of parliament or letters patent, 
or bonds of any company thereby erefted, who ſhall take 
any money or reward exceeding 25. 9d. for every tool. and 


ſo in proportion for his ſervice in ſoliciting or procuring 


ſuch contract or bargain, ſhall forfeit 20/7. with coſts 
to ſuch perſon as will ſue for the ſame in any of her 
Majeſty's courts of record at H/e/tmin/ter. 
| Stat. 6 Geo. 1. cap. 18, /eF. 18, All undertakings by 
- public ſubſcriptions relating to fiſheries, and other af- 
| fairs of trade, and acting as corporate bodies without 
charter, or under charters intended for other purpoſes, or 
under obſolete charters, and tending to the . common 
grievance of his Majeſty's ſubjefts in their trade, and all 
public ſubſcriptions, receipts, payments, transfers, and 
other things for proceeding in ſuch undertaking, and 
particularly the aCfting as a corporate body, by raiſing 
transferrable ſtocks, the transferring any ſhare in ſuch 
ſtocks without legal authority ; and all afting under any 
charter formerly granted for particular purpoſes therein 
expreſſed, by perſons who ſhall uſe or endeavour to uſe 
the ſame charters for raiſing a capital ſtock, or for making 
transfers of ſuch ſtock, not intended by ſuch charter 
to be raiſed or transferred, and all afting under any 
obſolete charter, become void or voidable by nonuſer 
or abuſer, or for want of making lawful eleCtion, ſhall 
be deemed illegal and void. | . 
Sef. 19. All ſuch unlawful undertakings and all pro- 
ceedings therein ſhall be deemed public nuſances, and all 
offenders therein bein 
indictment in any of his Majeſty's courts of record 
at  Weftminſter, Edinburgh, or Dublin, ſhall be liable to 
ſuch puniſhments whereto perſons convifted for public 
nuſances are by any laws of this realm liable ; and ſhall 


moreover incur ſuch farther pains, &c. as were pro- 


vided by the ſtatute of 
Rich. 2. cap. 5. 

Sect. 20. If any merchant or trader ſhall ſuffer any 
particular damage by occaſion of any new undertaking, &c. 
by this a&t declared unlawful, he ſhall have his remedy by 
aCtion on this ſtatute in any of his Majeſty's courts of re- 
cord, and ſhall recover treble damages with coſts. 

Sect. 21. It any broker, or perſon atting as a broker, 
tor himſelf or in behalf of any others ſhall bargain, ſell, 
or buy, or contract for any ſhare or intereſt in any of 
the undertakings hereby declared unlawful, he ſhall not 
only be diſabled to -a&t as a broker, but ſhall alſo for-' 


teit 500l. one moicty to the King, the other to the 
inſormer with coſts, : 


proviſion and pramunire. 16 


| S284. 24. This att ſhall not hinder th 
Company from enjoying ſuch powers as bel 


convicted upon information or | 
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Sef. 22, Nothing herein ſhall extend 
takings eſtabliſhed before Zune 24, 1718. 


tO ay under. 


Sect. 23. This act ſhall not prejudice the +4. .. 
porations for aſſurance of ſhips, Fo | © IWO cor. 


> Sout h Sea 
ng to them, 


except as to inſurance upon ſhips and merchandize a+ 


ſea, or going to ſea. 

Se. 25. This att ſhall not reſtrain the 
of any home or foreign trade in partnerſhip, 
as to the inſuring of ſhips, and lending money on hg; 
tomry. 

Se. 27, Nothing in this a& ſhall extend t 
poration formerly erefted for the carrying on a trade 
which they have publickly continued to exerciſe ; or tg 
ſubſcriptions for enlarging the capital ſtock of the South 
Sea Company. Woo | 
 Se&. 28. Nothing herein ſhall extend to hinder the 
Eaft-India Company from enjoying all ſuch powers fag 
belong to them. | | 

Stat. 3 Geo. 2. cap. ZI. ſe. 1, No perſon ſhall excr- 
ciſe the employment of a broker within the City of 
Briſtal, or within five miles thereof, in making bargains 
between merchant and merchant, or tradeſmen, or oth 
perſons concerning their merchandizes to be bought 
and ſold, or concerning monies to be taken up by ex- 
change, till he ſhall be firſt admitted by the mayor, 
aldermen, and common council of Briftol, and ſuch re- 
ſtriftions for his good behaviour, and as to fees, and 
the number of brokers as the ſaid mayor, &c, ſhall 
think fit. | 
' Se. 2. Upon the admittance of any broker, ſuch 
perſon ſhall take his oath to the effeCt following, viz, 


carrying on 
EXCept only 


0 any cor 


A. B. do ſincerely promiſe and ſwear, that I will truly 

and faithfully execute and perform the office and impliy- 
ment of a broker between party and party in al! things 
appertaining to the duty of the faid office and imployment, 
without fraud or colluſion, to the beſt of my ſkill and know- 
ledge, and according to the tenor and purport of the aft, 
intituled, An at&t for the admiſſion and regulation of bro- 
kers within the city of Bri/tol. 


Se. 3. Which oath the mayor and court of aldermen 

of Briſtol ſhall adminiſter ; and every ſuch perſon at the 
time of his admittance ſhall with ſureties enter 1nto 
obligation with the mayor, &c. of the penalty of 200!. 
with condition there under-written, to the effe&t tol- 
lowing, viz. | 2 


HE condition of this obligation is fuch, that whereas 
* "the above bounden A. B. is fworn and admitted a 
broker, purſuant to the flatute in that behalf lately made; 
now therefore if the ſaid A. B. do and fſha'l well and truly 
uſe, and execute, and perform the imployment and office 
of a broker between party and party, without fraud, covil, 
or any corrupt or crafty devices, according to the purport, 
true intent and meaning of the ſaid flatute in that caſe 
lately made and provided, then this obligation to be void, ar 
elſe to remain in full force and virtue. ER 


Se. 4. Every perſon at the time of his admittance 
ſhall pay to the town clerk of Bri/tal 10s. as the fee of | 
admittance. EGTA 

' Seft. 5. The mayor and court of aldermen ſhall order 
the names of all ſuch brokers, and the places of their 
habitation, to be fixed on the Thol/el and in the Council: 
houſe, and other public places withia the city. : 

Se. 6. If any perſon ſhall att as broker, not being 
ſworn and admitted, he ſhall forfeit 160/. And if wy 
perſon ſhall knowingly imploy any perſon as a broker, 
not being ſworn, &c. he ſhall forfeit 5o!/. hs 

Se. 7. Every ſworn broker ſhall keep 4 bro d S 
book, in which he fhall enter all contra&tsthat he ſhall ma & 
within three days after making, with the parties Names z 
and if ſuch broker ſhall omit to enter ſuch contraft, V& 
he ſhall forfeit 20/. him 2 

Se. 8, Every ſuch broker ſhall carry about oh 
medal of filver, upon which ſhall be his Majeſty's ar9® | 


and 
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on the reverſe the arms of the city of Briftel, with the 

» of ſuch broker, which medal he ſhall produce, if 
Med at the concluding of every bargain by him made, 
oy, , parties concerned, On pain tO torteit 5 l. 2; 
vs $24. 9: if any {auch broker ſhall deal for himſelf in 

he of monies, or buy any goods to fell - again for 
© On benefir, or ſhail make proht in buying or ſelling 
” n00ds, ©. for the benefit of any other perſon, ſave 
rap way of a broker only, he ſhall torteit for the 
6. offence 20 /. for the ſecond off-nce $01, and for 
hs third offence 100 {. and being convicted of fuch third 
offence, {hail be incapable, to act as a broker within the 
city of Brijiot. £9 : Bens! 0G... 6 

$9, 10. All forfeitures given by this act ſhall be re- 
covered by action of debt, Fc. 10 any of his. majeſty's 
coorts of record 3 One moiety whereof {hall be to the uſe 
of the poor of the corporation of Briſtol, and the other 
moiety 10 bir who thall fue tor the ſame. | 

$9. 11. This att ſhall be. a pablick act, 

Stat. 7 Geo. 2. cap. 8. ſoft. 1. All contratts, upon 


and 


which any premium ſhall be given for liberty to put: 


upon, deliver, accept, or refuſe any publick ſtack or {e- 
critics, and all wagers, puts, and refuſals relating to the 
preſent or future price of ſtock or ſecurities, ſhall be 
void ; aud all preminms upon ſuch contracts or wagers 
ſhall be reſtored to the perſon who ſhall pay the ſame, who 
ſhall be at liberty, within fix months from the making 
ſaci contract, or laying ſuch wager, to ſue for the ſame, 
with double coſts ; and it ſhall be ſufficient therein for 
the plaintif to: alledge, that the defendant is indebted 
to the plaintiif, or has received to the plaintiff's uſe, the 
money or preniium fo paid, whereby the plaintiff's. ac- 


tion accrued according to the form of this ſtatute, with- | 


out ſetting forth the ſpecial matter. We 
$5. 2. Perſons, who by this aft (hall be liable to. be 
ſued, hall alſo be obliged to anſwer upon oath {uch bill as 
ſhall be preſeated in equity, for diſcovering any ſuch con- 
tract or wager, and the premium given. | 
Se#. 3. Provided that the plaintiffs, relators, or in- 
formers in ſuch bill give ſecurity to anſwer coſts, | 
$:4. 4, Every perſon who ſhall make any ſuch con- 
tract, upon which any premium ſhall be given for liberty 
_ toput upon, deliver, accept, or refuſe any publick ſtock 
or ſecurities, or any contract in the nature of puts and re- 
 fulals, or (all lay any wager (except ſuch who ſhall bona 
fide ſue, and with effect proſecute, for the recovery of 
the premium paid by them 3 and except ſuch who ſhall 
voluatarily, before ſuit commenced, repay or tender ſuch 
premiam as they ſhall have received ; and alſo except 
ſuch as ſhall diſcover ſach tranſa&tions in any court of 
equity) ſha!l forfeit 500/, And all perſons negotiating 
or Writing ſuch contract ſhall likewiſe iorteit goo /. which 
penalties may be recovered by aftion of debt or informa- 
tion in any of his majeſty's courts of record at Weſtmin- 
fer; one moiety to his majeſty, and the other moiety to 
them who ſhall ſue for the ſame. IH 
S:@. 5, No money or other conſideration ſhall be vo- 
luntarily given or reccived for the compounding any dif- 
erence for the not delivering or receiving any publick 
Itock or ſecurities ; but all ſuch cortrats ſhall be ſpeci- 
| Uly<executed, and all perſons who ſhall voluntarily com- 
pound ſuch difference, ſhall forfeit 100 /. one moiety to 


his majeſty, and the other moiety to them who ſhall ſue 


for the ſame, 


Se. 6. No perſon who ſhall ſell ſtock to be delivered 
and paid for on a certain day, and which ſhall be refuſed 
or negletted to be paid for, ſhall be obliged to transfer the 
lame; but it ſhall be lawful for ſuch perſons to ſell ſach 

XK 10 any other, and to receive and recover from the 
perſon Who firſt contrated for the ſame the damage 
Which ſhall beſuftained. 

92, 7. It ſhall belawful for any perſon, who ſhall buy 

Xk to be accepted and paid for on a future day, and 
Which ſhall be refuſed or negle&ted to be transferred, to 

uy the like quantity of ſuch ſtock of any other perſon, at 
ne Current market price, and to recover and receive from 


the perſon who firſt comracted to deliver the ſame the 
mage ſuſtained, 
Vor. I, 


8:0 


buying or transferring of ſtock, whereof the perſon, bn 
whote behalf the contraCt .ſhall be made to transfer the 
ſame, ſhall not, lat the time 'of making ſach Lonirate) be 
actually poſſeſſed in his own ripht, or in the name of truſ- 
tees, ſhall be void ; and every perſon on whoſe behalf, ana 
with whole conſent, any contrat Nail be' made” to-ſe!l 
ſtock, whereof {uch perſon ſhall not be aRually poſſeſſed 
In his own name, or in the name of truſtees, ſhall forfeir 
500 {. one moiety to his Majeſty, and the other moiety to 
them who thall ſue for the ſame; and every broker or agerit 
who thall negotiate any. ſuch contra&, and (hall know 
that the perſon, on whoſe behalf ſuch contra& ſhall be 
made, 1s not. poſſeſſed of . ſtock, ſhall forfeit-100 1, one 
moiety to his Majeſty, and the other moiety to them who 
ſhall fue tor the ſame. | 


Sect. 0. Every perſon receiving brokerage in the buy- 


which he ſhall enter all contratts, with the names of the 
principal parties; and ſuch broker who fhall not keep 
ſuch book, or ſhall wilfully omit to enter any ſuch con- 
tract, ſhall forfeit 50 /. one moiety to his Majeſty, and 
the other moiety to them who ſhall ſue for the ſame, 

. Sect. 10, Nothing ia this a& (hall exten? to'any con: 
trafts. for the purchate or fale of ftock, ro be made with 
the privity of the Accountant General of the court of 
Chancery, in purſnance of-any decree ot order 'of'the ſaid 
court, | | | 
Se. 11. Nothing in this act ſhall Kinder any perſon 
from lending money on ſtock, 1o' as no premium be paid 
more than legal intereſt. | RD 

SeF, 12. This att ſhall continue three years, 
Made perpetual, ro Geo. 2! cap. 8. 
See Pawnbzokers, Cheats. 

 Bzomlep 4 offege ; Exempt from taxes, 30 Coo. 2, 

Co Z« ſet. 22 DEE 
Loughton, In Lancaſhire, the making of cogware; 


| &c. here, how enconraged. 7 Jac. i. c. 16. 
25:olfus, Bruiſed, or hart with blows, wounds, or 


other caſualties. ——Mandatum eft a Domino Rege, ne quis 
matter Hroſſas beſtias in Oxonia.- Clauſe. 13 Edw. 3. 
-þ. 4+ Gorfs 2. 


the ſtews, or Brothel- houſes, which long had continued on 
the bank fide in Southwark, for that they were prohibited 
by the law of God, and the laws of the land, 3 Inf. fol. 
205 and parl. 14 R.2. n. 32+ ORE n 
Buartum. and YSyupptium, ——Sciant quod ego Thomas 


de Eftleya miles dedi—totam terram meam de Marton, cum 
Bruario qued vocatur le Chaleng, Ex MS. penes Will, 


Dugdale 4rm. Heath, or the ground where heath grows, 
See IBWuPere. 

Bruckbote, Is compounded of two German words, 
Bruck, pons, a bridge ; and bote, compenſatio, a reward * 
it ſignifies with us a tribute or duty towards the mend- 
ing or re-edifying of bridges, whereof many are freed by 
the king's charter; and thereupon the word is uſed for 
the very liberty or exemption from this tribute. See 
Pontage, and B2igbote, 

3zdatus, Bordered, embroidered. Ranulphus Epi/- 
copus Elienſis contulit monachis quoddam weſtimentum cro- 
ceum, cappam ſeilicet & cafulam cum dorſali imaginibus 
brudato, & duas tunicas. Albam bonam Brudatam cunt 
imaginibus. Hiſt, Elien, apud Wharton Angl. Sacr. p. 
I Þ. 604. 


In Dominicis Boſcis Domini Epi/copi, ſcil. Bruellis ex parte 
auſtrali Regii itineris, Reg. priorat, de Wornley, fol. 
24. * 

ÞButere, So we call that which the Latins name Crica, 
and {ignifies heath : bruaria 2 /eucarum longitudine & la- 
titudine, Domeſday. Hac autem appellatione forenſes 
vecant fleriles campos litet Ericam non edant. Spelman. 

25zuterta, Briars, thorns, bruſh, heath ; a Sax. Brer, 
Briar. A. D. 1434. Humphry Duke of Glouceſter acknows 
ledges the Foreſter of Shotore and Stowode, ——tantum de 


arboribus & Brueriis, quantum pro veſtura indiguerit—— 
habebit. Paroch. Antiquit. p. 600, Hence Lar. brolium, 
| broilum, 


[Wy 


$4. 8, All contrafts which ſhall be mae for thx 
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ing or diſpoſing of ſtocks ſhall keep a broker*s-book, in _ 


\5zothel-houſes, King Henry 8. by proclamation 30. 
March, the thirty-ſeventh year of his reign, ſuppreſſed all . 


Wuuella, Perhaps a little wood, or heathy ground, — 
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money and merchandize, for which they have a fee or j 


reward. Theſe are Exchange brokers; and by the ſtat. 
10 R. 2. c. 1, they are called broggers ; alſo broggers of 
corn is uſed in a proclamation of Queen Elizabeth for 
badgers. ' Baker's Chron. fol. 411. The original of the 
word is from a trader broken, and that from the Sax. 
brec, which ſignifies misfortune, which is often the true 
reaſon of a man's breaking; ſo that the broker came 
from one who was a broken trader: by misfortune, and 
none but ſuch were formerly admitted to that employment; 
and they were to be freemen of the city of London, and 
allowed and approved by the lord mayor and aldermen 
for their ability and honeſty. | 

Stat. 6 Ann. cap. 16. ſet. 4. All perſons that ſhall 
att as brokers within London ſhall be admitted by the court 
of mayor and aldermen, under ſuch reſtritions for their 
good behaviour as the court ſhall think fit; and ſhall 


upon their admiſſion pay to the chamberlain 4os. and | 


ſhall alſo yearly pay 40s. upon the twenty-ninth of 


' September for the uſe of the mayor and commonalty and 


Citizens of the city of London. | 

Se. 5. If any perſon {hall take upon him to a&t as a 
broker, or employ any under him to aCt as ſuch within 
the ſaid city, not being admitted, every ſuch perſon 


| ſhall forfeit to the mayor and' commonalty, &c. for 


every offence 25/. to be recovered by aCtion of debt, in 
the name of the chamberlain, in any of her Majeſty's 


courts of record. 


Stat. 10 Ann. cap. 19. /e@. 121. Every perfon em- 
ployed as a broker, ſolicitor, or otherwiſe, in behalf of 
any other perſon, to make any bargain or contract for the 
buyiny or ſelling of any rallies, orders, &c, or intereſt in 
any joint ſtock ereted by act of parliament or letters patent, 
or bonds of any company thereby ere&ted, who ſhall take 
any money or reward exceeding 25. 9d. for every 1ool. and 
ſo in proportion for his ſervice in ſoliciting or procuring 
ſuch contraſt or bargain, ſhall forfeit 20/. with coſts 
to ſuch perſon as will ſue for the ſame in any of her 
Majeſty's courts of record at He/tminſter. 

Stat. 6 Geo. 1. cap. 18, /ef. 18, All undertakings by 
public ſubſcriptions relating to fiſheries, and other af- 
fairs of trade, and acting as corporate bodies without 
charter, or under charters intended for other purpoſes, or 
under obſolete charters, and tending to the common 
grievance of his Majeſty's ſubjefts in their trade, and all 


- Public ſubſcriptions, receipts, payments, transfers, and 


other things for proceeding in ſuch undertaking, and 
particularly the aCfting as a corporate body, by raiſing 


- transferrable ſtocks, the transferring any ſhare in ſuch: 


ſtocks without legal authority ; and all afting under any 


charter formerly granted for particular purpoſes therein 
_ expreſſed, by perſons who ſhall uſe or endeavour to uſe 


the ſame charters for raiſing a capital ſtock, or for making 
transfers of ſuch ſtock, not intended by ſuch charter 
to be raiſed or transferred, and all atting under any 
obſolete charter, become void or voidable by nonuſer 
or abuſer, or for want of making lawful eleEtion, ſhall 
be deemed illegal and void. 7s 

Se. 19. All ſuch unlawful undertakings and all pro- 
ceedings therein ſhall be deemed public nuſances, and all 


offenders therein being convicted upon information or | 


indictment in any of his Majeſty's courts of record 
at IWe/tminſter, Edinburgh, or Dublin, ſhall be liable to 
ſuch puniſhments whereto perſons convifted for public 
nuſances are by any laws of this realm liable ; and ſhall 


moreover incur ſuch farther pains, &c. as were pro- 


vided by the ſtatute of proviſion and pramunire. 16 
Rich. 2. cap. 5. | 

Sect. 20. It any merchant or trader ſhall ſuffer any 
particular damage by occaſion of any new undertaking, &c. 


by this a&t declared unlawful, he ſhall have his remedy by 


action on this ſtatate in any of his Majeſty's courts of re- 
cord, and ſhall recover treble damages with coſts. 

Sect. 21. It any broker, or,perſon atting as a broker, 
tor himſelf or in behalf of any others ſhall bargain, ſell, 
or buy, or contract for any ſhare or intereſt in any of 
the undertakings hereby declared unlawful, he ſhall not 
only be diſabled ro -a&t as a broker, but ſhall alfo for-| 


feit 500/. one moicty to the King, the other to the 
informer with coſts, : 


"Y RK © 


Sef. 22. Nothing herein ſhall extend | 
takings eſtabliſhed before Zune 24, 1718, '? AY under. 

Sect. 23. This act ſhall not prejudice | 
porations for aſſurance of ſhips, es. : eto vanes 

Szet. 24. This aft ſhall not hinder the 
Company from enjoying ſuch powers as belong to th: 
except as to inſurance upon ſhips and merchandize 
ſea, or going to ſea. ” 

Set. 25. This adt ſhall not reſtrain the «c 
of any home or foreign trade in partnerſhip, except 011 
as to the inſuring of ſhips, and lending money on bot 
tomry. 

Se. 27. Nothing in this a& ſhall extend to any cor- 
poration formerly ereQted for the carrying on a trade 
which they have publickly continued to exerciſe ; or tg 
ſubſcriptions for enlarging the capital ſ:ock of the South 
Sea Company. | ny 

Sef. 28. Nothing herein ſhall extend to hinder the 
Eaft-India Company from enjoying all ſuch powers 
belong to them. MW | 

Stat. 3 Geo. 2. cap. ZI. ſe. 1, No perſon ſhall excr- 
ciſe the employment of a broker within the city of 
Briſtol, or within five miles thereof, in making baroaing 
between merchant and merchant, or tradeſmen, or other 
perſons concerning their merchandizes to be bought 
and fold, or concerning monies to be taken up by ex- 
change, till he ſhall be firſt admitted by the mayor, 
aldermen, and common council of Bri/tel, and ſuch re- 
ſtrictions for his good behaviour, and as to fees, and 
the number of brokers as the ſaid mayor, &c, ſhall 
think fit. | | | 
' Se. 2. Upon the admittance of any broker, ſuch 
perſon ſhall take his oath to the effeCt following, viz, 


ha Sea 


arying on 


RY 


/ A. B. do ſincerely promiſe and ſwear, that I will truly 

and faithfully execute and perform the office and imply- 
ment of a broker between party and party in ail things 
appertaining to the duty of the faid office and imployment, 
without fraud or colluſion, to the beſt of my ſkill and know- 
ledge, and according to the tenor and purport of the aft, 
intituled, An aft for the admiſſion and regulation of bro- 
kers within the city of Brz/tol. 


Se. 3- Which oath the mayor and court of aldermen 
of Briftol ſhall adminiſter z and every ſuch perſon at the 
time of his admittance ſhall with ſureties enter 1nto 
obligation with the mayor, &c. of the penalty of 200!. 
with condition there under-written, to the effeft tol- 
lowing, viz. | | 
T- HE condition of this obligation is fuch, that whereas 
"the above bounden A. B. is fiwworn and admitted a 
broker, purſuant to the flatute in that behalf lately made; 
now therefore if the ſaid A. B. do and ſha!l well and truly 
uſe, and execute, and perform the imployment and office 
of a broker between party and party, without fraud, Covi, 
or any corrupt or crafty devices, according to the purport, 
true intent and meaning of the ſaid flatute in that caſe 
lately made and provided, then this obligation to be vid, ir 
elſe to remain in full force and virtue. 


Se. 4. Every perſon at the time of his admittance 
ſhall pay to the town clerk of Bri/dl 10s. as the fee of 
admittance. 

' Sef?. 5. The mayor and court of aldermen ſhall order 
the names of all ſuch brokers, and the places of their | 
habitation, to be fixed on the Thol/el and in the Council: 
hauſe, and other public places withia the city. : 

Se. 6. If any perſon ſhall a&t as broker, not being 
ſworn and admitted, he ſhall forfeit 160/. And if any 
perſon ſhall knowingly imploy any perſon as a broker, 
not being ſworn, &c. he ſhall forfeit 50/. ; 

Se, 7. Every ſworn broker ſhall keep 3 broker's 
bock, in which he fhall enter all contraCtsthat he ſhall make, 
within three days after making, with the parties names z 
and if ſuch broker ſhall omit to enter ſuch contract, V*: 
he ſhall forfeit 20l. Gas 

Se&, 8, Every ſuch broker ſhall carry about in 
medal of ſilver, upon which ſhall be his Majeſty's ar! 


and 


BR: 

a the reveiſe the arms of the city of Briftcl, with the 
» of {uch broker, which medal he ſhall produce, if 
Es at the concluding of every bargain by him made, 

" Ne parties concerned, 03 pain to gr 51. ; s 
Se. 9: it any {uch broker ſhall deal for himſelt in 
remittance of MONIES, Ur buy any goods to ſell xn for 
his own benefit, Or ſh make profit in buying or ſelling 
any goods, &-. £Or the benefit of any other perſon, ſave 
:n the Way Of A broker only, he ſhall tortcit for the 
6 offence 20 /. for the LCCOnd offence 50 /. and tor 
the third oficnce 100 {. and being convicted of fuch third 


and 0 


offence (hail be iucapable. to act as a broker within the. 
” " 


city of Bri/194 ; SE | 

$:4, 10. | All forfeitures given by this aCt ſhall be re- 
covered by ation of debt, Lc. in any of his, majeity's 
courts of record 3 one moiety whereof ſhall be to the uſe 
of rhe poor of the corporation of Briſtol, and the other 
moiety 10 him who thall ſue for the ſame. 

$2. 11. This act ſhall be a pablick act. 

Stat. 7 Geo. 2. cap. 8 ſet. 1. All contratts, upon 
which any premium ſhall be given for liberty to put 
upon, deliver, accept, or refuſe any publick ſtack or je- 
curitics, and 2!l wagers, puts, and refuſa]s relating to the 
preſent or future price of ſtock or ſecurities, ſhall be 
void ; and all preminms upon fuch contracts or wagers 
fall be reſtored to the perſon who ſhall pay the ſame, who 
ſhall be at liberty, within fix months from the making 
ſuch contra&t, or laying ſuch wager, to ſue for the ſame, 
with doable coſts; and it ſhall be ſufficient therein for 
the plainti® to alledge, that the defendant is indebted 
to the plaintiit, or has received to the plaintiff's ule, the 
money or preziium fo. paid, whereby the plaintiff's ac- 
tion accrued according to the form of this ftatute, with- 
out ſetting forth the ſpecial matter, | 

7. 2. Perſons, who by this aft (hall be liable to: be 
ſued, ſhallalſo be obliged to anſwer upon oath ſuch bill as 
ſhall be prefented in equity, tor diſcovering any ſuch con- 
tract or wager, and the premium given. 

$4. 3. Provided that the plaintiffs, relators, or 1n- 
formers in ſach bill give ſecurity to anſwer colts, 

$4, 4. Every perton who ſhall make any ſuch con- 
trat, upon which any premium ſhall be given for liberty 
to put upon, deliver, accept, or refuſe any publick ſtock 
of ſecurities, or any contract in the nature of puts and re- 
fulals, or ſal} lay any wager (except ſuch who ſhall bona 
fide fue, and with effect proſecute, for the recovery of 
the premium paid by then; and except {ſuch who ſhall 
voluatarily, before ſuit commenced, repay or tender fuch 
premium as they ſhall have received ; and alſo except 
ſuch as ſhall diſcover ſach tranſa&tions in any court of 
equity) ſhall forfeit 5007. And all perfons negotiating 
or vriting ſuch contract ſhall lixewile jtorteit goo. which 
penalties may be recovered by action of debr or informa- 
Lon in any of his majeſty's courts of record at Weſtmin- 
fier; one moiety to his majeſty, and the other moiety to 
them who ſhall ſue for the ſame, | | 

Set. 5, No money or other conſideration ſhall be vo 
luntarily given or received for the compounding any dif- 
erence for the not delivering or receiving any publick 
ſtock or ſecurities ; but all ſuch cortracts ſhall be ſpeci- 
ally-executed, and all perſons who ſhall voluntarily com- 
pound ſuch difference, ſhall forfeit 100 /, one moiety to 
his majeſty, and the other moiety to them who ſhall ſue 
for the lame, 

Set. 6. No perſon who ſhall ſell ſtock to be delivered 
and paid for on a certain day, and which ſhall be refuſed 
or neglected to be paid for, ſhall be obliged to transfer the 
ame; but it ſhall be lawful for ſuch perſons to fell ſuch 

ok to any other, and to receive and recover from the 
perſon who firſt contraſted for the ſame the damage 
Which ſhall beſa{tained. 

92, 7. It ſhall be lawful for any perſon, who ſhall buy 
XK to be accepted and paid for on a future day, and 
Which ſhall be refuſed or negletted to be transferred, to 
uy the like quantity of ſuch ſtock of any other perſon, at 
me current market price, and to recover and receive from 


the perſon who firſt contracted to deliver the ſame the 
damage ſuſtained, 


Vo, I, 
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Sed. 8, All contracts which (hall be mage for. ths 
buying or transferring of ftock, wheieof the perſon, on 
whoſe behalf the contract . ſhall be made! to transfer the 
ſame, ſhall not, at the time 'of making ſuch contract, be 
actually poſſefſed-in his own ripht, or in the name of truſ- 
tees, ſhall be void ; and every perſon on whoſe behalf, and 
with whole conſent, avy contrat Niall be made” to ſe}l 
Tock, whereof 1uch perſon ſhall not be aRually poſſeſſed 
in his own n1me, or in the name of truſtees, ſhall forfetr 
500 /. one moiety to his Majeſty, and the other moiety to 
them who ſhall ſue for the fame; and every broker or agerit 
who thall negotiate any ſach contra&, and ſhall know 
that rhe perſon, on whoſe behalf ſuch contra&t ſhall b» 
made, 1s not poſſeſſed of ſtock, ſhall forfeit 100 1, one 
moiety to: his Majeſty, and the other moiety to them who 
ſhall fue. for the fare. 

Seet. © Every perſon receiving brokerage in the buy- 
ing or diſpoſing of ttocks ſhall keep a broher's-bock, in 
which he ſhall enter all contrats, with the names of the 
principal parties; and ſuch broker who fhall not keep 
ſuch book, or ſhall wilfully omit to enter any ſuch con 
tract, ſhall forfeit 5o /. one moiety to his Majeſty, and 
the other moiety to them who ſhall ſuc for the ſame, 

_ Set. 10, Nothing in this aC&t (hall exten? to'any cons 
trafts for the purchate or ſale of fFock, ro be made with 
the privity of the Accountant General of the court of 
Chancery, in purſnance of- any deoree ot order 'of the ſaid 
court, | 

Se. 11. Nothing in this aCt ſhall hinder any perſon 
trom lending money on ſtock, ſo as no premium be paid 
more than legal intereſt, | 

See. 12. This act ſhall continue three years, 

Made perpetual, vo Geo. 2. cap. 8. 

See Pawnbzokers, C heats. 

Womlep « offege; Exempt from taxes, 30 Geo. 2. 
Ce". 3+ -JefÞ. 22 | 

15zoughton, In Lancaſhire, the making of cogware; 
Sc. cre, how: encouraged. 7 Jac. 1. c. 16. 

Y5:olfus, Bruiſed, or hurt with blows, wounds, or 
Other caſualties. ——/Mandatum &ft a Domino Rege, ne quis 
matter Hrofſas befſtias in Oxonia. 


Wothel-hoiuſes, King Henry 8. by proclamation 30 


the ſtews, or Brothel houſes, which long had continued on 
the bank ſide in S2uthwark, for that they were prohibited 
by the law of God, and the laws of the land. 3 nf. fol. 
205 and parl. 14 R. 2. n. 32+ | 

Þuarimin and Vyaupyium, —Sciant guod ego Thomas 
de Efileya miles dedi—totam terram meam de Marton, cum 
Bruario guod vocatur le Chaleng. Ex MS. penes Will, 
Dugdale 4rm. Heath, or the ground where heath grows, 
See 1Buyere. 


| WBuckbote, Is compounded of two German words, 


Bruck, pons, a bridge ; and bote, compenſatio, a reward * 
it ſignifies with us a tribute or duty towards the mend- 
ing or re-edifying of bridges, whereof many are freed by 
the king's charter ; and, thereupon the word 1s uſed for 
the very liberty or exemption from this tribute, See 
Pontage, and 2Z2igbote, 

W2udatus, Bordered, embroidered. Ranulphus Eþ1i/- 
copus Elienſis contulit monachis quoddam wveſtimentum cro- 
ceum, caþpam ſcilicet & cafulam cum dorſali imaginibus 
brudato, & duas tunicas. Albam honam Brudatam cunt 
imaginibus. Hiſt. Elien. apud Whartont Angl. Sacr. p, 
I Þ. 604. | 


In Dominicis Boſcis Domini Epi/copi, ſeil. Bruellis ex parte 
auftrali Regii itineris, Reg. priorat, de Wormley, fol. 
24. 

Butere, So we call that which the Latins name Crica, 
and {ignifies heath : bruaria 2 /eucarum longitudine & la- 
tifudine, Domeſday. Hac autem appellatione foren/es 
vocant fleriles campos licet Ericam non edant. Spelman. 

I3zuerta, Briars, thorns, bruſh, heath ; a Sax. Brer, 
Briar. 4. D. 1434. Humphry Duke of Glouceſter acknow+ 
ledges the Foreſter of Shotore and Stowode, —tantum de 
arboribus & Brueriis, quantum pro veſtura indiguerit —— 
habebit. Paroch. Antiquit. p. 600. Hence Lar. brolium, 

eT ; broilum, 
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Clauſe 15 Edw. 3. 


March, the thirty-ieventh year of his reign, ſuppreſſed all. 


Wtuella, Perhaps a little wood, or heathy ground, — 
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BU 
proilum, brulum, brullium, a hunting chaſe or foreſt. 
Bruillus, brogillus, a wood, a grove. Fr. breil, breuil, 


breuille, a thicket or clump of trees in a park or foreſt. | 


Hence the abbey of wafer in/the foreſt of Wichwood, com. 
Oxon. and Bruel, Brehul, or Brill, a hunting feat of our 
ancient kings in the foreſt of Bernwode com. Buck. 

Wzugiata, See Dzwugs, 

WBtunlwick, Hereditary Prince of, how naturalized, 
4 Geo. 3- £.4& 5. 

Bynilletus, A ſmall cops or thicket, a little wood, 
—Dedimus Will. Briwer licentiam claudendi duos broil- 
letos, qui ſunt extra regardum foreſtz noſire quorum unus 
et inter $Swinburn & Eſtorbrig. Cart. Ric. 1. 

1Stzuneta, 2. e. Died cloth. Viginti tunice de bono bru- 
neto. It is ſometimes wrote burneta, viz. Differentia 
inter brunum colorem & burnetam ; brunus enim color poteſt 
fieri ex lana abſque tinfura, viz. Ruſſetum : burnetum 
vero requirit tinturam & artificium hominis quoad colorem. 
Lyndewode. 

3runettum. Sce Wurneta. | 

15zunt-Jfland, A duty of two pennies Scots upon ale 
there, 6 Geo. 1. c. 8. 20 Ges. 2. Cc. 20. | 

1uſcta, i. e. Burnetum. Charta noſtra confirmavimus 
centum acras tam de terra quam de bruſcia de manerio de 
 Riveria. Monaſt, tom. 1. pag. 773- Sometimes it ſig- 
nifies a wood. : 

BBzuſdus, Bzudatus 7. e. Embroidered. Caſulam 
unam per totum brudatam. Monaſt, 1 tom. pag, -210. 
In ſome books it is brullatus and bruflatus, ſeptem capas 
 brullatas, "Fhorn, QPuingue capas ſericas auro brullatas. 
Aonaft. 3ol. | | 

Byuſhment (Carta Forefte, cap. 14.) Bruſhwood. 
Sciatis nos dedifſe licentiam quatenus totam terram ſuam 
que ſita eft infra metas foreſte de Rotelard, & quantum ibi 
habent brullii pofſint excolere & convertere ad terram ara- 
bilem, Monalt. pag 952. , 
 Byzuſua and Byquſula, Browſe or Bruſhwood. 
Anplc 1. -þ. þ 773+... | | 

Buupere (Fr. bruyere, Lat. bruyrium, erica, quaſi 
ericetum ) Heath and heath-ground. Paſiura x! quaren- 
tenarum & dimid, longitudine & latitudine. Bruaria 2 leu- 
carum longitudine & latitudine, Domeſday, zit. Dorſet. 
Eccleſ. Creneburn. Ingelingham. MHac autem appellatione 
forenſes vocant fteriles camporum ſolitudines, licet ericam 
non edant, Spelm. | = | 

Bucinus, A military weapon for a footman. 
Petrus de Chetwode tenet—þer /erjantiam inventendi unum 
hominem peditem, cum una lancea et uno bucino ferreo, per 
40 dies. Tenures, þ. 74+ 7 

Buckinghamſhire, For repairing the roads there, ſee 
Nat. 9 Geo. 2. c. Il, 23 Geo. 2. c. 9. Power given to 
the juſtices to raiſe money for paying the debts contracted 
for building the gaol, 10 Geo. 2. c. 10. 

1Bucklarium, A buckler.———E? gued malefaftores 
noftanter cum gladits & bucklariis, ac alus armis, &c. 
Clauſ. 26 Ed. 1, m. 3. intus, | 

Buckrams, Imported, to what duties liable, 4 W. & 
M;£..8: + 2-12 inc: #. 25 ©.-I9- | 

Buckſtall, —#tz fint quieti de chevagio, hound-peny, 
buckſtall, & zriftris, & de omnibus miſericordits, &c, Pri- 


vileg. de Semplingham. By the ſtat. 19 H. 7. ca. 11. 


it ſeems to be a deer-hay, toil, or great net to catch deer 
with ; which by the ſaid ſtatute is not to be kept by any 
my that hath not a park of his own, under pain of 
4O 7. | 

To be quit of buck/alls, 1. e. Ubi homines convenire te- 
nentur, ibidem convenire ad flableiam faciendum circa feras 
& ad eaſdem congregand, quietum eſſe de hoc ſervitio, 
quando deminus chaceaverit. See 4 Inſt. fol. 306. 

Buck-wheat (mentioned in the ſtat. 15 Car. 2. c. 5.) 
Is otherwiſe called French wheat, and well known. In 
Ejjex it is called brank ; in Worcefterſhire, crap, 

Bupxe, Lambs fur. . 

Budge of court, Sce Bouche. | 

Buff-hines, To what duties Jiable, 4 & 5 & M. 
Cc. 5. /. 2. 9 Ann. c.11. {. 1. See Leather and Skins, 

Bugetum.——Z. D. 1313. 3 Kal. an. Epiſc. Bath. 
Well. Conceait annuam penſiomem duarum marc. cum tertia 
parte unius,pann de ſetta clericorum noſtrorum, & una fu- 


Man. | 


| 5 Elzz. Cc. 4. 


B U L 
rura de bugeto, pro + ertumca, & alin þ, | _ 
rY Joh. Drokenafords Epic I. Wa EN Re. 

uxgerp (from the Italian bygg | "wh 
vice being [id to have |becn brought law Sn 2p his 
{taly by the Lombards ) Is a deteſtable and abomitable u 
amongſt Chriſtians not 'to be named, committeg b glow 
nal knowledge, againſt the ordinance of the Crenes, _ 
order of nature, by mankind with mankind or” ry 
brute beaſt, or by woman kind with brute beaſt wy 
58. as * 3 off 
All unnatural carnal copulations, whether x; 
or beaſt,. ſeem to come under the notion of Nedels. 
ſodomy, which was felony by the ancient Comm«n fo 
and puniſhed, according to ſome authors, with burning, 
according to others, with burying alive. But at this day, 
by torce of the ſtatutes 25 Zen. 8. c. 6. and 5 El. c rk 
it is puniſhed in the ſame manner as other felonies which 
are excluded from the clergy. x1 Hawk. 6. 3 inſt. «8 
12 Co. 36, 37. St 
The ſaid ſtatute of 25 Hen. 8. making it felony gene- 
rally, there may | be acceffaries both before and after ; but 
thoſe that are preſent, aiding, and abetting, are all prin. 
cipals, And although none of the principals are admitteq 
to their clergy, yet acceſſaries before and after are not ex- 
cluded from clergy. 1 Hole H. 670, | 
If the party buggered be within the ape of diſcretion 
(which is generally reckoned the age of 14,) it is no felony 
in him, but in the agent only, But if buggery be com- 
mitted upon a man of the age of diſcretion, it is felony in 
them both. 3 ne. 59, | | | 
In every indiftment for this offence there muſt be the 
words rem habuit Veneream et carnaliter copnovit ; and 
conſequently {ome kind of penetration, and alſo of emif. 
ſion muſt be proved ; but any ihe leaſt degree is ſufficient, 


and emiſſion is Arima facie an evidence of penetration. 1 


Hawk. 6. 12 Ce. 36, 37. 3 Inft. 58. 

By the articles of the navy, (22 Geo. 2. c. 33.) if any 
perſon in the fleet ſhall commit the unnatural and deteſta- 
ble fin of buggery or ſodomy, with man or beaſt; he 
(hall be puniſhed with death by the ſentence of a court 
martial, | 

This crime is excepted out of the aft of general pardon, 
20 Ce.'2-0258. 4.17. | 

13Butldings. If a houſe new built exceeds the ancient 
foundation, whereby that is the cauſe of hindering the 
lights or air of another houſe, action lies againſt the builder, 
Hob. 131. In Londin a man may place ladders or poles 
upon the ground, or againſt houſes adjoining for build- 
ng his own; but he may not break ground. And builders 
ot houſes ought to have licence from the mayor and 
aldermen, &c, for a hourd in the ſtreets, which are not to 
be incumbered. Cit. /ib. 3o, 146. In new building of 
London it was ordained, that the outſides of buildings be of 
brick or ſtone, and the houſes of principal ſtreets to be 


tour ſtories high, having in the front balconies, &e. Star. 


19 Car. 2. c. 3. If any perſon build any new houſe in 
Londen, he muſt ere&t a party wall of brick or ftone be- 
tween houſe and houſe, of the thickneſs of two bricks in 
length in the ground ſtory, &c. or he ſhall forfeir 50 /, le- 
viable by warrant of juſtices of peace ; and party-pipes are 
to be fixed on the fides of ſuch houſes, for conveying water 


falling from the tops thereof into the channels, &c. vtat. 


c. 28, See ſtar. 19 Car. 2. 
6 Ann. c. Ji. 7 Ann. C..17e 
35 Eliz, c. 6. 11 Geo. I. c.28. 33 00% 
2. £. 39. 4 Geo. 3/c. 14. See Fire. 

Bulga, Bulgia, A budget, portmanteau, 
things tor holding portable goods, —Bulgas 


6 Ann. c.31. 11 Geo. 1. 
CJ 22 Gar. 2. '6. Its 


or any other 
& mant1icas 


eorum efferri, & expilari juſſit. Will. Malmeſbur. de 


Geſtis Pontif. lib, 1. See Bouche of court. 

1Bull / Bulla, Ital. Bella) Was a gold ornament Or 
jewel for children, hollow within, and made in faſhion of 
2 heart, to hang about their necks ; but now it 18 moſt 
uſually taken fora brief or mandate from the pope, Or biſhop 
of Rome, from the lead or ſometimes golded feal affixed 
thereto , which Matthew Paris, anno 1237. thus de- 
ſcribes : 1n bulla domini Pape flat imago Pauli a dextris 
crucis in medio bulle figurata, & Petri a ſmiferis. The word 


is often uſed in our ſtatutes, as 28 Hen, 8. c. 10. TY Ko 


BB UK: 


8, and 13 Eliz. cap. 2. Non folum fipil- 
þ, Arr Are & 5 nbre fie, ſed iþ/as wry jo 
lym , & interdum ſchedulam ſeu bullam. Miſit queg; 
ras bu io Fi 5 (Cantuarie) regi & concilio ſuo ſchedulam ſroe 
archiep! pd hunc modum continentem, Sc. Spelm. William 
War, recovered by verdidt againſt 0tho, parſon of the 
d Bri of Beſtan, 10 1. pro ſuſtractione unius bulla Papalis 
bs alterius bulle de ligitimatione, & tertie 
4 bo % penians exorantibus pro animabus anteceſſorum ſuo- 
ey” Trin. 4- Ed- 3- Rot. 100. Bulla olim fagillum ſig- 
gt 1, Gloſſ. in x ſcriptores. Per hanc chartam aurea 
« Ik munitam. Charta 15 Johannis, n. 31. intus, Polyd, 
- ! invent. rer- lib. 8. ſays, that this word ſeems to 
b © ved from the Greek Bzan, con/ilium. See Rome, 
Sul and 15oar, By the cuftom of ſome places, a par- 
on may be obliged to keep a bull and a boar for the uſe of 
the pariſhioners, 1N conſideration of his having tithes of 
-alyes and pigs, &'c- I Rel. Abr. 559. 4 Mod. 241. 
Sullenger, The commons petition, that certain 
-ommiſſions iſſued to cities, for preparing boats and bul- 
engers, May be repealed, the parliament not having con- 
nted thereto. Rot. Parl. 2. H. 2. nu. 22%. See az 


Bullion, Is derived from the French 6i/lgn, the ore, or 
metal whereof gold is made ; it fignifieth with us gold or 
ſlrer in maſs or billet. 9g Ed. 3. fat. 2. cap. 2. And 


Gmetimes the king's Exchange, or place whither ſuch | 


gold in the lump 1s brought to be tried, or exchanged, 
An. 27 Ed. 3- ſtat. 2. cap. 14. 4 H. 4. 10, See Skene 


d-verbor. ſignif. verb. Bullion. Gervaſe of Tilbury lays, ; 


| Mentioned 37 H. 8. cap. 20. Item non utimur facere 
fidelitatem vel ſervitium forinſecum deminis feodorum pro 


de eiſdem terris excuntes ; quia tenemus terras & tenementa 
 noſtra per ſervitium burgagii, ita quod non habemus medium 


B U R 


for breadth of cloth, in the ninth year of his reign, See 
Stowe's Survey of London, f:l. 297. | 

Surg, burgus, See 2Surgh and 15020ugh, Oy 

Wurgage (Burgagium, Fr, Burgage ) 1s a tenure pro« . 
per to boroughs, whereby the inhabitants by ancient cuſs * 
tom hold their lands or tenements of the king, or other 
lord of the borough, at a certain yearly rent. It is a kind 
of ſoccage fays Swinburn, þ. 3. ſet. 3. numb. 6. Ad 


mlitiam non pertinet, habetur ideo inter ignobiles tenuras. 
terris & tenementis notris, niſe tantummodo redditus noftros 


inter nos & dominum regem. MS. Codex de LL. ſtatutis 
& conſuetud, Burgi ville Mountgomer, a temp. H. 2. 
Burgage was alſo anciently uſed for a dwelling-houſe in a 
borough-town,—Sciant =quod ego Editha filia Johannis de 
Aula in ligea virginitate & poteftate mea dedi——Deo &5 
beate Maria & omnibus Sanfis & Eleemoſynarie Leomin« 


tuam Eleemoſynam totum ilhid burgagium cum edificiis & 

pertin. ſuis quod jacet in villa Leominjſtr. Ex libro char- 

tarum priorat, Leom. | 
Burgagium liberum, Was when the tenants had paid 

their yearly rent to the ſuperior lord, they were free f 

all other ſervices. | 


1urgbote (Compounded of burg, caſtellum, & bote 
| compen/ſatio ) ſignifies a tribute or contribution towards the 


: building or repairing of caſtles, or walls of detence, or to- 
'wards the building of a borough or city ; from this divers 


fir. pro ſalute anime megz——1n liberam, puram & þerpe- ' 


rom 
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(writing of the falt ſprings in Worceſterſhire } that of old | had exemption by the ancienr charters of the Saxon kings, 
they called a certain quantity of ſalr, bullion. ,wherenpau it is uſually taken for the exemption or liberty 
nllitio falts, As much brine or /al? as is made from | itfelf. Raft, Expoſetion of Words. Fleta ſays, Significat 
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pop erg 
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one boiling. What the learned Du Freſne calls bullio, and 
makes to be men/ſura ſalinaria, is no other than bullitio, 
one wealing or boiling. So are the bullones, in Mon. 
Angl, tom. 2. 256. De quatuor ſummis ſalis con- 


tinentibus quadraginta bullones, pro dimidia ſalina ſua | 


———Refins in libre conſual: apud Nantwich. Ho 
putei ſalinarit reddebant regi & comiti fingulis Veneris die- 
bus ſexdectm bullitiones. —— The meaſure ſeems uncertain, 
according to the quantity of their pits, ciſterns, &c. 
The laſt ingenious editor of Camden thinks the bullitis 
falis might be the: ſame with a barrow, or meaſure of 
twelve gallons. 

Bulneſs, in Cumberland, © See Wlatum, 

Bultel, Is the refuſe of the meal-after it is dreſſed by 
the baker ; alſo the bag wherein it is dreſſed. We find 
the word mentioned in afjiſa panis & cerviſie, an. 51 Hen. 
3. Hence bulted bread, coarſe bread. This word may 
be derived from the German beutel, a ſieve, beutelon, to 
bolt or to ſift : Gall. beluter and bluter, which Mena- 
gius fancies to have affinity with the Lat. volutare : 
heace the Lat, bolendigarius and bolengerius : Fl. bouden, 
Fr. boulenger, a baker, or maker of bread. Cowell, edit. 
1727, 

Bunda, See Wounds. © | 

Bundles, A fort of records of the Chancery lying in 
the office of the Rolls ; in which are contained the files of 
bills and anſwers, of habeas cor. cum cauſa, certiorart's, 
attachments, ſcire facias's, certificate of ſtatute ſtaple, ex- 
ns and /iberates, ſuperſedeas's, bails on 1 pecial pardons, 
bills from the Exchequer of the names of ſheriffs, letters 
Patent ſurrendered and deeds cancelled, inquiſitions, priy 
als for grants, bills ſigned by the king, warrants of el- 
mators, &c. Facob. 

. Blircheta (from the Fr. berche ) A kind of gun, men- 


tioned in the Forreſt records. 
Burcifer regts (Pat. 17 H.8. far. 1. m,1,) A 


<bearer or keeper of the king's privy-purſe. 
R dare, z. e, to jeſt or trifle : it is mentioned in 
s, on, viz, In tantum erat affabilis regi, quod bur: 
2 - petebat a rege nundinas fibi concedi pro leforariis & 
_— Sc. $9 in Mat. Pariſ. Addit. pag. 149. quod 
vemiant ad turniandum, vel burdandum, nec ad alias 
cunque aventuras, Oc. 
a wrlls, King Henry the Third granted to the citi- 
0 London, that they ſhould not be vexed for the 


rel, or cloth liſted according to the conſtitution made 


\culi, LL. Canuti MS. cap. 44+ 


quietantiam reparationis murorum civitatis vel burgi, 
lib.1.-C. 475 | | | | 

Burg-Engliſh, See Bozough-Englilh,? 

WBurgemote, Sax. Curia vel conventus burgi vel civi- 
tatis ; the borough-court.——Et habeatur in an. ter bur- 
geſmotus, & ſchiremetus bis, miſt ſepius fit, & interſit 
epiſcobus & aldermannusf@& doceant ibi Dei reftum & ſe- 


BBurgeſſes (Burgari & Burgen/es) Are properly men 
of trade, or the inhabitants of a borough or walled town 3 
yet we uſually apply this name to the magiſtrates of ſuch 
a town, as the bailiff and burgeſſes of Leominſter. But 
we do now uſually call thoſe burgeſſes who ſerve in parlia- 
ment for any ſuch borough or corporation. Filius vero 
burgenſis @tatem habere tunc intelligitur, cum diſerte ſci- 
verit denarios numerare & pannos ulnare, & alia paterna 


negotia ſimiliter exercere. Glanvile, lib. 7. cap. 9. In, 


Germany, and other countries, they confound burgeſs and 
citizen; but we diſtinguiſh them as appears by the ſtatute 
5 R. 2. ca. 4. where the claſſes of this commonyealth are 


countee, citizen de citee, burgeſs de burgh. See the 
ſtatute of Merton, c. 7. and Coke on Litt. fol. 860. | 

Burgh, Burh, Bozough, Are derived from the Saxon 
burgh, 1. e, oppidum, caſtrum ; or rather from the Goth. 
berg, rupes, ſaxum : for in ancient times towns were 
built on hills, and afterwards removed into vales for the 
ſcaxcity of water on hills. 


WBurghbzech or Bozebzech (Sax. burhbrices, i. e. 


Fidejuſſionis fraftio, vel plegii violatio.) Angli omnes decem- 
virali olim fidejuſſione pacem regiam ſtipulati ſunt ; qued 
autem in hanc commiſſum eſt, burghbrech dicatur, ejuſque 
cognitio & vindifta, regiis chartis, plurimis credebantur, 
pro quorum dignitate, mul&ta alias levior fuit, alias gra- 
vior. Vid. LL. Canuti, cap. 55. Burghbrich, z. e. /e- 
fro libertatis aut ſepti. Gallice, bleſmure de Courte ou de 
Cloſe, Polychr. lib. 1. cap. 50. | 

WÞurgherifth Ite conſuetudines pertinent ad Taun- 
ton, burgeriſth, Latrones, pacis infraftio, hamfare, dena» 
rii de hun. & denarii S. Petri. MS. Camdeni, penes Will 
Dugdale armig. 2uere. The word occurs in Domeſ- 
day book, ſub tit. Somerſet. Epi/. Winton. Tanton. {/e 
conſuetudines, [&c. So a charter of Edmund King, anno 


044. in Will. Malmeſbury, lib. 2. de geſtis rerum Angl. 
| = —Conceds eccleſie $. Mariz—— Jura, conſuetudines & 


forisfatturas, 


thus enumerated: count, baron, banneret, chevaleer de 
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foriefaturas,—i. e. Bargheriſth & hundred. Sethna, Tc. 
Mr. Semner thinks it ſhould be Durghbrich. _ 


1Burghware (quafi burgi vir) A citizen or burgeſs. 
Iiiliclmus Rex ſalutat Willielmum eþiſcopum & Goff redum 


$:rtgrefium & emnem Burghware infra London. Charta 
Wilielmi len, Londinenſibus confetta, 

J=urglary (Burglaria, from the Sax. burgh, domus, 
or arx, and /arcin, turtum) Is a-felony at common law, 
in breaking and entering the manſion houſe of another in 
the might, with intent to commit tome felony within the 
ſzme, whether the felonions intent be executed or not. 
Hatle's P. CG, 7 9+ 

Every entrance into the houſe by a treſpaſſer is not a 
breaking in this caſe, but there muſt be an aCtual break- 
ing. As if the door of a manſion hovſe ſtand open, and 
the thief enter, this is no breaking. So It 1s if the win- 
dow of the houſe be open, and a thief with a hook or 
other engine draweth out ſome of the goods of the owner, 
this is no burglary, becauſe there 15 no aftual breaking of 
the houſe, But if the thief breaketh the glaſs of the win- 
dow, and with a hook or other engine draweth out ſome 
of the goods of the owner, this 1s burglary, for there was 
an actual breaking of the houſe. 3 /n/#. 64. Thele a&ts 
2mouat to an aCftual breaking, viz. opening the caſe- 
ment, or breaking the glaſs window, picking open the 
lock of a door, or putting back the lock, or the leaf of a 
window, or unlatching the door that is only latched. 

1: Hal: He $57. | 
One of the ſervants in the honſe opened his lady's 
chainber door, which was. faſtened with a braſs bolt, 
wiih defien to commit a rape ; and it was ruled to be 
burglary, and the. defendant was convicted and tranſ- 
ported. Stran. 481. | 

It is deemed an entry, when the thief breaketh the 
honſe, and his body, or any part thereof, as his foot, or 
his arm, is Within any part of the houſe ; or when he 
putteth a gun into a window which he hath broken, or 
into a hole of the houſe which he hath made, of intent 
to murder or kill; this is an entry and breaking of the 
houſe ; but it he Goth barely break the honſe, without any 
ſuch entry. at all, this is no burglary. 3 nf. 64. 

if divers come in the night to do a burglary, and one 
of them break and enter, the reſt of them ſtanding to 
watch at a diſtance, this 1s burglary in all. 3 7. 64. 

All out-buildings, as barns, ſtables, dairy-houſes, ad- 
juining to a houſe, are looked upon as parc thereof; and 
conſequently burglary may be committed in them : bur if 
they be removed art any diſtance from the houſe, it ſeems 
that it\ hath not been uſual of late to procced againſt of- 
tences therein as burglaries. 1 Hawk. 104. 

The manſ{on-houſe doth not only include the dwell- 
inz-houſe, but alſo the out-houſes that are parcel there- 
ot, as barn, ſtable, cow-houſe, dairy-houſe, if they are 
parce] of the meſſuage, though they are not under the 
ſame roof, or joining contiguous to it ; ard fo, he ſays, 
it was agreed by all the judges : but if they be not parcel 
of the me{ſuage, as if a man take a leaſe of a dwelling- 
houic from one, and of a barn from another ; or if it be 
far remote from the dwe!lling-houſe, and not ſo near to it 
as to be reaſonably efteemed parcel thereof, as if it ſtand 
a bow ſhot off trom the houſe, and not within or near the 
curtijage of the chiet houſe, then the breaking of it is not 
burgiary, for it is not a manſion-houſe, nor any Part 
thereof. r H. H. 558, 559. 

To break and enter a /b5þ, not parcel of the manſjon- 
houſe, in which the ſhop-keeper never lodges, but only 
works or trades there in the day-time, is nob burglary, 
but only larceny ; but if he, or his ſervant, uſually or 
otten lodge in the ſhop at night, it is then a manſion- 
houſe, in which a burglary may be committed. 1 H. H, 
$57, 559. | 

It is not neceſſary to make it burglary, that any perſon 
be aCtually in the houſe at the very time of the cffence 
committed. 1 Haw. 103.” 

As long as the day continues, whereby a man's counte- 
nance may be dilcerned, it is called day ; and when dark- 
nef. comes, and the day-light is paſt, ſo as by the light of 
day you cannot diſcover the countenance of a man, then it 
is called night. 3 nt. 63. And this doth aggravate the 


BUR 


offence ; ſince the night is the time wherein m 
and wherein beaſts run about ſeeking their I 
in ancient records, the twilight was ſignifi 
was ſaid, inter canem & lupum (between the dop and th 
wolfe); for when the night begins, the dog leeps as 
the wolf ſeeketh his prey. 3 nfl. 63. iebica 
There .can be no burglary but where the indi 
both expreſly alledges, and the verdict alſo finds OP 
tention to commit ſome felony : for if it appear, thas 4 
offender meant only to commit a treſpaſs, as to deat "a 
party or the like, he is not guilty of burglary, | How 

105. However, it ſeems the much better opinion, tha, 
the intention to. commit a rape, or other ſuch ite 
which is made felony by ſtatute, and was a treſpaſs cn}; 
at Common law, will make a man gwlty of burglary by 
much as if ſach offence were a felony art common Io. 
becaule where a ſtatute makes any offence telony, ; 
incidentally gives it all the properties of a felony at com- 
mon law. 1 Hawk. 105. 

_ Stat. 24 Hen, 8. c, 5, If any perſon be indided 
appealed for the death of any evil-diſpoſed perſons, 
tempting to murder, rob, or burglarily to break manſion. - 
houſes, the perſon ſo indifted or appealed, and by verdict 
ſo found, ſhall not forfeit any lands or goods, but ſhall 
thereof be acquitted, in like manner as if they were ac. 


an 1s at rep 
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| quitted of the death of the ſaid evil-diſpoſed perſons. 


Stat, 18 El. c. 7. ſet. 1. If any perſon ſhall commit 
any felonious rape, raviſhment, or burglary, and be found 
guilty by verdict, or ſhall be out-lawed, or ſhall confeſs 
ſuch rape or burglary, every perſon {o found guilty, &-, 
ſhall ſuffer death, .and forfeit as in caſes of felony, with- 
out benefit of clergy. WNT 

Stat, 10 & 11 W. 3. c. 23. ſet. 2. Every perſon who 
ſhall apprehend any one guilty of burglary, and proſecute 
him to conviction, ſhall have a certificate, without fee, 
under the hand of the judge, certifying ſuch ccnviction, 
and within what pariſh or place the burglary was com- 
mitted, and alſo that ſuch burglar was diſcovered and ta- 
ken, or diſcovered or taken, by the perſon fo diſcovering 
or apprehending ; and if any diſpute ariſe between ſeveral 
perſons ſo diſcovering or apprehending, the judge ſhall 
appoint the certificate into ſo many ſhares to be divided | 
among the perſons concerned, as to him ſhall ſeem juſt 
and reaſonable z which certificate may be once afligned 


over; and the original proprietor, or the aſſignee of the 


ſame, ſhall by virtue thereof be diſcharged from all man- 
ner of pariſh and ward offices within the pariſh or war. 
where the felony was committed ; which faid certificate 
ſhall be inrolled by the clerk of the peace of the county 
in which the ſame ſhall be granted, for which he ſhall 
have 1s. and no more. 7 

See. 3. And if any perſon ſhall happen to be ſlain by 
ſuch burglar, in endeavouring to apprehend him, the &x- 
ecutors or adminiſtrators of ſuch perſon flain ſhall have 
the like certificate, 

Stat. & Ann. c. 31. ſe. 1. Every perſon who ſhall 
apprehend any perſon guilty of burglary, and proſecute 
him to conviction, ſhall have and receive, over and above 
the rewards given by 10 & 11 I. 3. cap. 23. the lum 
of 401. within one month after ſuch conviction, t0 be 
paid by the ſheriff or ſheriffs of the county where fuch 
felony or burglary ſhall be made and done, viitbout any. 
fee for the ſame, to the perſon or perſons ſo taking, 6 
prehending, and proſecuting the faid offenders, he _ 
they tendering a certificate to the ſaid ſheriff or ſheritis, 
under the hand or hards of the judges or juſtices betore 
whom ſuch felon ſhall be conviRted, certifying the con- 
viction of ſuch felon, and in what pariſh the burglary me 
committed, and alſo that the burglar was taken yo p 
perſon claiming the reward; and it any diſpute ſhall ww 
pen to ariſe between the perſons claiming, the judge 
by the ſaid certificate appoint the ſame to be paid nog 
the parties claiming the ſame, in ſuch ſhare and prop 
tion as to him ſhall ſeem juſt and reaſonable. _ 2 

SefF. 2. And if any watchman or any other _ 
be killed in endeavouring to apprehend any ſuch burgiars 


his executors or adminiſtrators, upon ecrtificate delivere 

under the hand and ſeal of the julge, or Ot. 

juſtices of the peace, of ſuch perſon being fo k1 
2 


f the two next 
fled ; which 
certificate 


Rs Fo 
en afro without fee ; ſhall receive the ſum of gol. 
-om the ſheriff or ſheriffs of the county where the 
_ fad faſt was committed. ih | 

5-2. 3- And the ſheriff upon producing the certifi- 
cates and receipts for the faid rewards, may deduct the 
fameon his accounts 3 and if he had not money in his hands 
he ſhall be repaid out of the treaſury, on certificate from 
the clerk of the pipe. oh 

$24. 4. And moreover if any perſon, being out of 
riſon, ſhall commit any burglary, and afterwards dit- 
cover (WO Or MOrE the like offenders, ſo as two or more 
he convicted ; he ſhall have the like reward and allowance 
of 40/. and alſo all other advantages which are given to 

ſons who ſhall apprehend and convict any the like of- 
fenders : and ſhall alſo have the King's pardon for all 
burglaries, robberies, and felonies - (except murder and 
treaſon) by him committed before ſuch diſcovery made ; 
which pardon ſhall be likewiſe a good bar to an appeal. 

ctat, 12 Ann. ft. 1. c. 7, If any perſon ſhall cnter 
into the manſion-houſe of another, by day or by night, 
without breaking the ſame, with an intent to commit fe- 
lony, or being 1n ſuch houſe ſhall commit any felony, and 
ſhall in the night-time break the ſaid houſe to get out, he 
ſhall be guilty of burglary and ouſted of the benefit of cler- 

, in the ſame manner asif he had broken and centered the 
houſe in the night-time with intent to commit felony, 

Joſhua Cornwall was indicted with another perſon for 


* +urglary. And upon the evidence it appeared, that he | 


was a ſervant in the houſe where the robbery was com- 
mitted, and in the night+time opencd the ſtreet door, and 
et in the other priſoner, and ſhewed him the ſide-board, 
from whence the other priſoner took the plate; then the 
defendant opened the door and let him out ; but the de- 
fendant did not go out with him, but went to bed, 
Upon the trial it was doubted, whether that was burglary 
in the ſervant, he not going out with the other. But 
afterwards, ata meeting of all the judges at Serjeants-Inn, 
they were all of opinion, that it was burglary in both, and 
not to be diſtinguiſhed from the caſe where one watches 
at the ſtreet end, whilſt another goes in and commits the 
burglary, which hath been often ruled to be burglary in 
both ; and upon report of this opinion, the defendant 
was executed. Stra. 881, 

Stat. 3 Geo, I. cap. 15. ſe. 4 No ſheriff ſhall be 
obliged to bring or charge in his accounts any ſum or 
ſums of money paid for the rewards for convitting bur- 
_ glars, but ſhall and may immediately apply for the ſame 
to the commiſſioners of the treaſury, who-ſhall forthwith 
repay the ſame without fee. | 

Stat. 6. Geo. 1. c. 23. ſe. 10, The reward of gol. 
for the apprehending and convicting any perſon or perſons 
for burglary ſhall be paid without any deduCtion for 
every offender who ſhall be apprehended for the ſaid 
crine, 

Stat, 25 Geo. 2, cap. 36. ſet. 11. The charges of 
proſecuting and convitting a burglar ſhall be paid by the 
treaſurer of the county where the burglary was committed, 
on producing to him the order of the court for that pur- 

pole, which the clerk of afſize, or of the peace ſhall 
make out for the fee of 15. | | 


Indiftment for burglary, 
FHE jurors of our lord the King upon their oaths preſont 
that — late of in the county of 
on the ——— day of in the — year of the 
reign of —— at the hour of in the night of the 
fame day, with force and arms, at — in the county of 
m—— the dwelling-houſe of - felonioufly and bur- 
glariouſly did break and enter, with intent him the ſaid 
—— of his ſaid goods in the ſame dwelling-houſe then 
being, feloniouſly and burglariouſly to ſpoil and rob, and the 
ſame goods feloniouſly and burglariouſly to feal, take, and 
carry away, againſt the peace of our ſaid lard the King, 
bis crown and dignity, 


You 1, 


e they ſhall, on ſufficient proof before them | 


BUR, 


| Buri, Huſbandmen, It is mentioned in the Mon, 
3 tom. þ.183. viz. In Upton ſunt 18 villani, 11 bordarii, 
& duo buri & preſbyteri. | 

Burials. Forfeiture for a popiſh burial, 3 Fac. t. 
C. 5. ett. 15.,-— Sites of churches to be demoliſhed to be 
incloſed for burial places, 22 Car. 2. c. 11. feft. 66 —— 
Miniſter to keep regiſter at pariſh charge, 3o Car, 2, 
/t. 1. c. 2. fe. 7,—Proviſions for burying in woollen, 
18 Car, 2. c. 4. 30 Car. 2, fl. 1. c. 3.—No burials to 
be in new churches. See Rectirer. 

LSurlimen, Sce Ducking, 

2Surncta, Cloth made of dyed wool. A burnet colour 
mult be died ; but brunus color may be made with wool 
without dying, which we call medleys or ruſlets. Dif- 
ferentia inter brnnum colorem et burnctam : brunns enim 
color poteft fieri ex luna abſque tinQura, viz. ruſſetum : 
burnetum vero requirit tintturam et artificium hominis 
quead colorem. Lyndewood. Jacob. | 

1Surning, Maliciouſly and voluntarily burning the 
houſe of another by night or by day is felony at the 
Common law, 1 Hawk. 105, 3 Inft. 66. By the 
commiſſion of the peace, any juſtice may cauſe to come 
before him all thoſe, who to any of the people, concern- 
ing the firing of their houſes, have uſed threats, to find 
ſuthcient ſecurity for the peace, or their good behaviour 


to find ſuch ſecurity, may cauſe them to be ſafely kept in 
the King's priſon, until they ſhall find ſuch ſecurity. 

The burning muſt. be malicioufly and voluntarily ; for 
if it be done by miſchance, or negligence, it is no felony, 
3 inſt. 67. Yet if a man malicioully intending only to 
burn one perſon's houſe, happens thereby to burn the 


having malicionſly burned the houſe of that other ; for 
where a felonious deſign againſt one man miſſeth its aim, 


and takes efte&t upon another, it ſhall have the like con- 
{lruftion as if it had been levelled againſt him who ſuffers 


by it. 1 Haw. 1059, 

Neither a bare intention to burn a honſe, nor even an 
actual attempt to do it, by putting fire to a part of a 
houſe will amount to felony, if no part of it be burned; 
but if any part of the houſe be burnt, the offender is 
guilty of felony, notwithſtanding the fire afterwards be 
put out, or go out of itſelf, 1 Haw. 106. 

Not only a manſion-houſe, and the principal parts 
thereof, but alſo any other houſe and the out-buildings, 
as barns and ſtables adjoining thereto ; and alſo barns full 
of corn, whether they be adjoining to any houſe or not, 
are ſo far ſecured by law that the malicious burning of 
them is felony at Common law. 1 Haw. 105, 

A perſon ſeiſed in fee, or but poſſeſſed for years of a 
houſe ſtanding by itſelf at a diſtance from all others, can- 
not commit felony in burning the ſame. Aifo it feerrs 
the much ſtronger opinion, that a man fo ſeiſed or poſſeſſ- 
ed of a houſe in a town, that burns his own with an 
intent to burn his neighbour's, but in the event burns 
his own only, is not guilty of felony : but however it is 
certainly an offence highly puniſhable in regard of the 
malice thereof, and the great danger to the publick 
which attends it; and the offender may be ſeverely fined, 
and impriſoned during the King's pleaſure, and ſet on the 
pillory, and bound to his good behaviour during life, 
1 Haw. 106. | | 

By ſtat. 3 Ed. 1. c. 15. Such as be taken for houſe- 
burning feloniouſly done, are not bailable by juſtices of 
the peace. | 
Stat, 37 Hen. 8. cap. 6. ſeft. 4. 
maliciouſly, willingly, and unlawfully burn or cauſe to 
be burnt any wain, or cart laden with coals, or with 
any goods or merchandize ; or any' op of wood pre- 
pared, cut, or felled for making coals, billets, or tal- 
wood, he ſhall forfeit treble damages to the party grieved, 
to be recovered by aCtion of treſpaſs; and alſo 1ol. as a 
fine to the King, | 

Stat, 4 © 5 P.& M. cap. 4. Every perſon who ſhall 
maliciouſly command, hire, or counſel any perſon wil- 
fully to burn any dwelling-houſe, or any part thereof, or 
any barn then having corn or grain in the ſame, ſhall not 


have the benefit of his clergy, | 
sU Stat. 


towards the King and his people; and if they ſhall refuſe 


houſe of another, it is certain that he may be indifted as 


If any perſon ſhall 
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$tat. 43 Eliz. c. 13: Whoſoever ſhall wilfully and of 
malice burn, or cauſe to be burned, or aid, procure, or 
conſent to the burning of any barn, or ſtack of corn or 
grain; within any of the counties of Cumberland, Nor- 
' thumberland, Weſtmorland, and Dureſme, ſhall be guilty 
of felony without benefit of clergy. Aud juſtices of peace 
in ſeſſions may hear and determine the ſame. 

Stat. 22 & 23 Car. 2. ſe. 2, Where in any part of 
this kingdom, any perſon or perſons ſhall in the night- 
time maliciouſly, unlawfully, and willingly burn, or 
cauſe to be burnt or deſtroyed, any ricks or ſtacks of 
corn, hay, or grain, barns or other houſes or buildings, 
or kilns, every ſuch offence ſhall be adjudged telony, 
and the offenders and every of them ſhall ſuffer as in 
caſe of felony 

Se&. 3. Provided, that no attainder for any of the 
offences made felony by virtue of this act ſhall make 
or work any corruption of blood, lofs of dower, or dit- 
inheritance of heirs. | 

Se&. 4. And it any perſon being found guilty (in order 
to avoid judgment of death, or execution \thereupon) 
ſhall make his elcCtion to be tranſported, the court ſhall 
cauſe judgment to be entered, that he be tranſported to 
ſome of the plantations, in the {pid judgment to be parti- 
cularly mentioned and expreſſed, for the ſpace of ſeven 
years ; and if he ſhall return before the expiration of the 
term, he ſhall ſuffer death as a felon, and as if no {uch 
eleftion to be tranſported had been made by him. 

Set. 6. And the judges of aſlize, or three juſtices of 
the peace, whereof one be of the quorum, may Cetermine 
"the ſaid offence: and the ſaid jultices, on requelt of 
the party injured, ſhall ifue their warrant for apprehend- 
ing all ſack perſons as ſhall be ſuſpetted thereof, and 
take their examination ; and ſhall cauſe ail others who 
to them ſhall ſeem likely to make diſcovery, to appear 
before them, and give information upon oath ; yet fo as 
no perſon to be examined ſhall be proceeded againſt for 
any offence concerning which he ſhall be examined as a 
witneſs, and ſhall upon his examination make a true dil- 
covery : and if ſuch witneſs, being duly ſummoned, ſhall 
refuſe to appear or be examined, they may commit him 
to the common gaol, till he ſubmit to be examined upon 
oath : and they ſhall iſſue warrants for ſummoning jurors, 

S2@. 7. The proſecution mult be in tix months after 
the offence committed. 

Stat. 4 @ 5 IW. 3. cap. 23. ft. 11. No perſon ſhall 
on any mountains, hills, ' heaths, moors, foreſts, chaſes, 


or other waſtes, burn between February the ſecond and | 


Fune the twenty-fourth, any grigling, heath, furze, 
goſs, or fern, on pain of being committed to the houſe 
of correction for any time not exceeding one month, 
nor leſs than twenty days, there to be whipt and kept 
to hard labour. | 

_ Stat. 6 Ann. cap. 31. If any ſervant through neglcct 
or care!cſneſs ſhall fire, or cauſe to be fired any dwell. 
ing-houſe or out-houſe or houſes, and be thereof con- 
victed on the oath of one witneſs before two juſtices, he 
ſhall foricit 100/. to the churchwardens of the pariſh 
where the fire ſhall happen, to be diſtributed by them io 
the ſufferers in ſuch proportions as to them ſhall ſeem juit ; 
and if he do not pay the ſame immediately oa demand of 
the churchwardens, the ſaid juſtices ſhall commit him to 
Tome workhouſe or houſe of correftion for eighteen 
months, there to be kept to hard labour. 

Star. 1 Geo. 1. flat. 2. cap. 48. It any perſon ſhall 
maliciouſly ſer on fire, or bura any wood, underwood, 
or Ccoppice, he ſhall be guilty of felony, and be liable 
to all the penalties and forteitures as other felons by law 
now are. 

Stat. G6 Geo. 1 cap. 16. Owners of trees, hedges, &c. 
burnt, cut down, ſpoiled, &c. either by day or by 
night, ſhall have ſatisfation from the [inhabitants of the 
place, in the ſame manner as for dikes, &c. overthrown 
in the night is provided by 13 Ed. 1. 

Stat. 9 Geo. 1. c. 22. See Black Ad. 

Stat. 28 Geo. 2, cap. 19. ſect. 3. It any perſon ſhall 
ſet fire to, burn, or deſtroy any goſs, furze, or fern in any 
foreſt or chaſe without conſent of the owner, or perſon 
chiefly intruſted with the cuſtody of ſuch foreſt or chaſe, 
or of ſome part thergof, or ſhall be aiding therein, and 


[and accounting by the bur/ariic, burſars. 
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being bronght before a juſtice Mall be the 
by confeſſion or _ of one witneſs, 
juſtice, he ſhall forfeit not exceedin 

40s. half to the informer, and half © $5 Por uh thay 
if not forthwith paid, to be levied by diſefs, a, 
ſufficient diſtreſs can be found, the juſtice ſhall « it'no 
him to the common gaol for any time not BNET mg 
three months, nor leſs than one month. "_—_y 
_ By flat, 20 Geo. 2. c. 52, All offences of ſetting fire 
to any honſe, barn, or out-houſe, or to any hove!, & 
mow, or ſtack of corn, ſtraw, hay, or wood, arc pc ws, 
ed out of the general pardon. ; TW 

See title Arſon. 

1Surnting in the hand, $ee Clergy, 

2Surpozt, Cables how made there, 21 Hen. 8. ; to 

JBurrochium, A burrech, or fmali wear, Where who Ie 
are laid in a river for the taking of {ifh, To 

DBurcowfftounnefs, A duty of cxciſe granted 
town of,--17 Geo. 2, © 2H, 

Wurla, A purſe——#4. eddendo inds ad bt 
xvi. d. ad jeſlum Sanfti Michaelis, &c. 
priorat Leoms 

WBurlarta, The burſery, or EXCr.eguer of collegiate 
and conventual bodies, or place of receiving and paying 
«.. A, D.. 1277; 
Computaverunt patres Radulphus de Meriton & 5:Cphanus 
de Oxon. de burſaria domus bernceltre caram auditoribus, 
Paroch. Antiq. p. 288, 

YSurfarit. This word did not only fignify the bur- 
/ars of a convent or college, but formerly all exhibitio 
ners, or fiipendiary ſcholars at Paris were called burſa- 
ri, as they lived on the bur/e or tund, cr contribution 
of benefattois.—— 1n ea univer/ſttate ( ſcil. Oxon ) ſunt 
clara coliegia a regivts, regis, epiſcopis, & principibus ſun- 
data, & ex ſlipendiis eorum ſcholaſtici plurimi utuntur, 
2u0s Pariliis burſarios vocamus, Joh, Major, Gelt. Scot, 
lib. 1, cap. 5. So among the Ciltertian monks, tle bur- 
/aric were the novices or young ſcholars ſent to the uni- 
veriity, and there maintained by the religious out of their 
publick 6ur/e or ſtuck, | 

Eurls, (bur/a, cambium, baſilica) An exchange or 
place of mecting of merchants. Zacob. This word is 
allo uſed in Dome/day tor bury. Cowell, edit. 17527, 

Eurſholuers, See YL ozotigh-holders, 

E ury. See, £ errie, | 

Eury St, Edmund, For erefting workhouſes, and 
paving the {trects there, 21 Ges. 2. CL. 

L ufca and Euicus, (Fr. by/che) Underwood, biller, 
alſo bruthwood. HAex, ailectis & fidelibus ſuis Rad. de 
Sandewico & Johann de Bland.— Bcd rogorum artifices 
iþ/2s regs, qui in wivitate (London) & wills pradictis, ex 
auſca, vel carbone bolci fiert conſueverunt, jam de novo, 
preter folitum, ex carbone mar.no concremant & componunt, 
Pat. 35 Ed. 1. m. 4. dorſo. Sce Yulta, 

Fufſhel, See Meaſures and Uletghts, 

Euſcnes Comttaits, For barones « Fufticinrii voce 
tis ad fe quatuor vel Jex, vel pluribus de majoribus contta- 
tus, qui dicuntur buſlones comitat. & ad quorum nutum 
dependent wvota aliarum. Bract, lib. 3. tract. 2. CG 2» 
num. I. Sed quere. 

F uſfſa, z. e. A great ſhip. 

Yrſſellts, A buſhel; from buza, butta, buttis, 4 
ſtanding meaſure of wine ; butticella, butticeilus, buſſellus, 
a leſs meaſure. From the old Gall. bouts, lcathern vel- 
{els for holding wine. Whence our leather 69s, and 
buſtins and budget, and bottles. Sax. bytta, uied 10r 
bottles in the Saxon goſpel, St. Mat. ix. 17. The bags 
of leather in which they lately carried water from the 
Severn to the city of Horce/ter, were hence called byZtes, 
and each load of water was termed a bytte of water. ce 
Mr. Kennet's Glsfſary in Buſſellus, | | 

Bufa, and Euſtus, ——Et vnam carrectatam buſtz 
ſingulis ſeþtimanis in boſeo pradicto, Mon. Angl. 1 Par, 
f;.473-. b. FE irewood, properly the lopping of trees, £t 
auxi Johan, Ate Gate priſt bouche & carhoun a la maun* 
fance xxviii s. ii d. ſaunz paiement. Pla. Parl. 14 Ed. 2« 
Elſewhere we find, cum /þpints & buſtts, where it ſeems 
to ſignify trowſe or tynet for repair of hedges. 

Butchers. A butcher that ſelleth {wines fleſh meaz* 


reof COnvidted 
Or ON View of the 


td the 


an abbatis 
Ex- lib, cart, 


ods or ficth dead of the murrain, ſhall for the firſt = 
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all amerced, the ſecond time ſuffer judg- 
fl gp © pillory, 'the third time be impriſoned, 


od make a fine, 2! . 
Ordinance for brokers, made during the reign of 
oy 3 Ed, t. or Ed. 2. but uncertain when, or in which 
ir HMES« | 
Fr Het 7. Cc. 3. No butcher ſhall (lay any beaſt 
within any walled town, except Carlifle and Berwick, on 
.- of forfeiting for every 0X 12 d. every cow and other 
Feaſt 84, half to the King and halt to him that willſue, 
- Butchers ſhail not Kill calves between the firſt of a- 
quary and the firſt of May, 21 Hen. 8. c. 8.—Prohibited 
io keep tan-houſes, 22 Hen. 8. ©. 6.—Butchers meat to 
he ſold by the pound, and the prices limited, 24 Hen. 8. 
cr. 3. 25 Hen. 8. c, 1. 27 Hen. 8. c. 9g. But by 33 
Hm. 8. c. 11. it may be ſold by weight or otherwiſe. 
Stat, 2 @ 3 Ed. 6. cap. 15. If any butchers ſhall con- 
fire not to {ell their viCtuals but at certain prices, every 
{ach perſon ſhall forfeit for the firſt offence ro /. to the 
King, and if not paid in fix days he ſhall ſuffer twenty 
days impriſonment, and ſhall only have bread and water 
far ſuſtenance; for the ſecond offence 20/7. in like man- 
ner, or the pillory, and for the third offence 4o!/. or the 
pillory, and the loſs of an ear, and to be taken as a man 
infamous, and not to be credited in any matter of judg- 
ment. And the ſeſſions of leet may determine the ſame. 
| Stat. 1 Jac. 1. cap. 22. ſe. 2. No butcher ſhall wa- 
ter any hide, except in Zune, July, and Augu/?, on pain 
of 25. 44. for each offence. 
ale any hide putrefied or rotten, on pain of 3s. 4d. for 
each offence in like manner. No butcher ſhall gaſh, 
laughter, or cut any hide of any ox, bull, ſteer, or cow, 
in ſlaying thereof, or otherwiſe, whereby the ſame ſhall 
' be impaired or hurt, upon pain. of forfeiting 20d. 


No butcher (hall put to. 


$24. 46. Which penalties ſhall be divided into three 


equal parts, one third to the King, one third to the 
informer, and one third to the town or lord of the 
liberty. | 

Stat, 3 Car. cap. 1. Ifany butcher ſhall kill or ſell any 
victual on the Lord's day, he ſhall forfeit 6s. 84. one 
third to the informer, and two thirds to the poor, on 
convition before one juſtice, on his owa view, or con- 
feſſion, or oath of two witneſles to be levied by the con- 
ſtable or churchwardens. | 

Stat. 25 Car. 2, cap. 8. No perſon uſing the trade of 
a butcher ſhall ſell, offer, or expoſe to ſale, by himſelf or 
any other, any fat oxen, ſteers, runts, kine, heifers, cal ves, 
ſheep, or lambs alive, 'on pain of forfeiting double value, 
half to the King and half to him that will ſue. 

Stat. 5 Ann. c. 34. ſe. 2. Butchers within ten miles 
of London not to ſell fat cattle alive or dead to one another. 
But by7 Ann. c. 6. they may ſell dead calves or ſheep. 

Stat. 9 Ann. cap. 11, ſe. 11, If any raw hide ſhall 
viltully or negligently be gaſhed in the flaying thereof, 
or being gaſhed be offered to ſale by any butcher or other 
perſon, the offender ſhall forfeit 2s. 6d. for ſuch hide, 
and 15, for a calf {kin ; half to the poor, and half to the 
informer ; to be levied by two juſtices. | 

Set. 36. Any two juſtices near the place may, in 
three months after the offence committed, ſummon the par- 
ty accuſed, and the witneſſes; and upon the party's ap- 
Parance, or contempt in not appearing, on proof of no- 
ice given, may examine the witneſſes upon oath, and give 
Judgment, and iſſue warrants under their hands to levy 
the penalty by diſtreſs; and if not redeemed in ſix days, 
the ſame to be ſold. They may alſo mitigate the penal- 
bes, 1o as they reduce them not leſs than a fourth part 

or and above the coſts and charges. And any perſon 
"Bgrieved may appeal to the next ſeſſions, who may final- 

determine the ſame ; and in caſe of conviction, iſſue 
warrants for levying the penalties, 

But or Butt (Butticum) As a butt of malmſey, con- 
"ating at leaſt 126 gallons, n. 1 R. 3. c. 13. It fg- 
lifies alſo the place where archers are wont with their 
2 Ws and arrows to ſhoot at a mark, which we at this 

gs ſhooting at the” butts, There is alſo a meaſvre 
Y d a ſalmon butt, which contains 84 gallons. Lib, 

Wi. and fat. 2 Hen. 6. cap. 11. 

Buteſcarles See 15uzcarles. Chronicon Sax, Þ- 172. 

| rlerage of Wines, Signifies that impoſition upon 


and the fourth time forſwear the. 
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ler by virtue of his office may take of every ſhip; , that 
is, two ſhillings of every tun of wine imported by ſtran- 
gers. Ret. Parl. 11 H. 4. Ann. 1 H. 8. c. 5. The 
ſtat, 12 Car, 2. c. 24. for taking away of purveyance, doe3 
not extend to prejudice the ancient duties of butlerage 
and priſage of wines, but they are to continue as before 
the making this aft. See Ca/thorp's Reports of Special 
Caſes, þ.23. and 4 Inft. ſo!. 30. 
See Prilage. ; ; 
Lutlecarl, Buthſcarle, Butcſecarle, or WBoteſ- 
carle, The ſame with boatfwain or mariner. Seld. 
Mar. clauf. 184. | 
\Sutter and £ heeſe, Stat. 9 Hen. 6. caþ. 8. To the 
intent that poor people ſhall not be deceived in the weight 
of cheeſe, it is ordained that the weight of a wey of 
cheeſe may contain thirty-two cloves, that is to ſay, every 
clove ſeven pounds by the ſaid weight couching, [that is; 
bending downwards]. is 
Stat. 3 & 4 Ed, 6. cap. 21. /eF. 1. No perſon ſhall 


ſame again by retail in open ſhop, fair, or market, and 
not in groſs, on pain of double value; half to the king, 
and halt ro him that will ſue, | 

Seft. 2. Provided that the word retail, mentioned in 
this aCt, ſhall not be expounded only where a weight of 
cheeſe, or a barrel of butter of leſs quantity, and not 
above, ſha}! be fold at any time to any perſon or perſons 
in open lhop. 7 

Seft. 3- This at not to extend to innholgers or vic- 
tuallers. Stat. 5 & 6 Ed 6. cap. 14. /ef. 3. whoſoever 


ſhall iogrofs or get into his hands any butter or chcele, 


toſell the ſame again, ſhall be deemed an ingroſler. 
Se, 7. But the buying of any butter or cheeſe by 


ſell or deliver in open fair or market, ſhall not be deemed 

regrating. wy | 
Stat, 5 Eliz. cap. 12. ſe. 4. No badger, lader, kid- 

der, cairier, buyer, or tranſporter of butter and cheeſe, 


a marricd man, and be an houſholder, and of the age of 
thirty years or upwards, and unleſs it be in open ſeſſions 
of the county, where he hath dwelt for three years laſt paſt ; 
and the licence ſhall continne only for one year. 


place of the ſeſſions, and to be ligned and ſealed by three 
jultices there, one whereof to be of the quorum, upon pain 
that every perſon. taking any licence contrary hereto 
ſhail forfeit to the king ſive pounds, and the licence to be 
void, | | | 

Sef. 6. And the court may take recognizance, that 
he ſhall not foreſtall, nor ingroſs, nor do any thing con- 
trary to the ſtatute 5 & 6 Fd. 6. cap. 14. againſt regr: - 
ting, ingroſſing, or foreſtalling : the licence and recog- 
nizance to be written by the clerk of the peace or his 
deputy, and by no other perſon; for which he ſhall have 


he ſhall alſo enter the names and dwelling-places of the 
perſons licenſed, and a brief declaration of the licence, 


book, which he hall have at every ſeſſions. | 

Se27. 7. The moiety of the ſaid forfeitures ſhall be to 
the king, and the other moiety to him that will ſue for 
the ſame in any of the king's courts of record. 

Se. 8. Juſtices of peace in their ſeſſions ſhall inquire 
of and determine theſe offences by inquiſition, preſent- 
ment, bill, or information before them exhibited. 

 Se#. 9. But this ſhall not extend to prejudice the 1i- 
berty of a city or town corporate, but that they .may 
licenſe purveyors for the proviſion thereof. £67 

Stat. 21 Fac. 1, cap. 22. ſe. 6. Nothing in the ta» 
tutes of the 3 & 4 Ed. 6. cap. 21. and 5 & 6 Ed. 6. 
cap. 14. ſhall extend to cheeſemongers or tallow-chand- 
lers in London and Weſtminſter, for what they ſhall fell 
for victualling of ſhips, or what they ſhall ſell in their 
ſhops or markets, not exceeding four weights of checſe, 
and four barrels of butter. 

Se&. 5, Provided, that if the juſtices of the peace in 


any county in their quarter-ſeffions ſhall declare, that the 


ſaid 


ſale wine brought into the land, which the King's but-- 


buy to ſell again any butter or cheeſe, unleſs he ſell the 


any licenſed badger, lader, kidder, or carrier, who ſhall 


(hall be licenſed to thoſe offices, unleſs he be or have been | 


Se. 5. And the licence ſhall bear date of the day and 


for the licence one ſhilling, for the recognizance eight- 
| pence, and for regiſtering them four-pence : for which fee 


with the day, time, and place when granted, in a regiſter- 
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3d traders in butter and cheeſe ſhall forbear to buy any 
iQ ſuch county for. any time, and they do buy within 
that time, and fell the ſame by retail, they ſhall not 
have the benefit of this at. __ | 
Continued indefinitely by 3 Car, 1 c. 4. and 16 Car. 1. c. 4 

Stat. 13 & 14 Car, 2. cap. 16. ſe. 2. Every kilder- 
kin of butter ſhall contain one hundred and twelve pounds, 
and every firkin fifty-ſix pounds neat, or above ; every 
pound containing ſixteen ounces, | beſides the tare of 
the caſk, of good and merchantable butter ; and every 
pot of butter ſhall contain fourteen pounds neat, or 
above, beſides rhe weight of the pot; and no butter 
which is old or corrupt ſhall be mixed or packed up with 
any butter which is new and ſound; nor any whey butter 
ſhall be packed or mixed with any butter made of cream ; 
and every caſk of butter ſhall be of one ſort and goodneſs ; 
and no butter ſhall be ſalted with any great falt, but ſhall 
be ſalted and ſaved with ſmall falt ; nor more {alt (hall 
be intermixed with it than ſhali be needful for its preſer- 
vation : upon pain that every owner, farmer, or packer 
of butter, not putting up in each kilderkin, firkin, and 
pot, to be fold or expoſed to ſale, ſuch quantities as 
aforeſaid, or offending in falſe packing as aforeſaid, for 
every offence ſhall forfeit the value of all the butter ſo 
falſe packed ; and. for every offence where any kilderkin, 
firkin, or pot ſhall be found to contain a Jelfer quantity 
of butter than as above, fix times the value of every 
pound of butter that ſhall be wanting in ſuch cafk or 
pot. | | 


See. 3. And every cheeſemonger, or other perfon who 


| ſhall ſell any kilſderkin, firkin, or pot, or other cafk of 


butter, ſhall deliver therein the full quantity and due qua- 
lity, or ſhall be liable to make ſatisfation, according to 
the price thereof. | | 
$28, 4. And no cheeſemonger or other perfon ſhall 
repack for ſale any butter in any kilderkin, firkin, or 
other caſk, or pot, on pain of forfeiting double value 
thereof, 

Se. 5, Every farmer and other perſon, packing up 
butter for ſale, ſhall pack up: his butter into good and 
ſufficient caſks made of ſound, dry, and well-ſcaſoned 
timber, ard ſhall ſet up every firkin and caſk whatſoever, 
when the ſame is thoroughly and fully ſeaſoned in water, 
a continuing viſible mark of the juſt weight of the empty 
caſk, and do likewiſe ſet upon every kilderkin, firkin, and 
caſk, when the ſame is filled with buiter, the firſt Jetter 
of his or their Chriſtian name, and. his or their ſurname 
at length with an iron brand ; on pain of forteiting for 
every offence the ſum of 105. for every hundred weight 
of butter otherwiſe packed, and for more or leſs pro- 


- portionably. 


Se. 6. Andevery potter ſhall fet on every pot which 
he ſhall make for packing up butter, the juſt weight of 
the pot when it is burnt, together with the firſt letter of 
his Chriſtian name, and his ſurname at length, on pain of 
1 5. and no perſon ſhall expoſe to fale any butter packed 
up in any pot not ſo marked, under pain of 2 s. for every 
ſuch pot : the ſaid offences to be inquired of, heard, and 
determined in the ſeſſions of the peace for the county, 
city, borough, town, or liberty wherein ſuch offence ſhall 
be committed, by action of debt, indiftment, information 
or preſentment ; one half of ſuch forfeitures ſhall be to 
the we of the poor of the place where ſuch offence ſhall 


be committed, and the other half with double coſts to 


him that will ſue for the ſame. 

Se. 7. Every ſuit and information brought upon this 
a&t ſhall be commenced in four months after the ſale of 
fuch butter, | | 

Stat. 32 Car. 2. cap. 2. ſe. 9g. Butter or cheeſe ſhall 
be imported from Ireland. | 

Stat. 4 W. & M. cap. 7. ſet. 2. No ſeller of butter 
ſhall be charged with any fof the penalties in 13 & 14. 
Car. 2. c. 26. after the buyer hath bought the butter and 

- approved of it. Os 

Se. 3. And for preventing any fraud in the ſeller, 
after the fa&tor or buyer hath bought the butter, the ſaid 
faftor or buyer ſhall ſet his ſeal, or mark, or name upon 


-- 


it, or upon the caſk ; and if it ſhall be afterwards ex- | 


| 


changed or opened, and the caſk changed, or any bad 


| their ſervants may receive the ſame. 


| No perſon ſhall ſell or offer to ſale, or import any toreign 


B U T 
butter,mixed or packed up with good 
fraud be committed by the ſcller, 
thereof before one juſtice by oath 
ro he ſhall forfeit twenty ſhi] ki 
and offence, to be levied by the conſta AQ 
and bx be lſtibure by he Juſtice, bat p y 9 
wardens and overſeers for the , 
to the mformer. 72 0 the pooe, a half 
Se. 4. Every warchouſe keeper, weigher 
or ſhipper of butter and cheeſe, ſhall receive 111 
checle that ſhall be brought to him for 
mongers, and ſhip the ſame withoat 1 
and ſha!l have for his pains two ſhilling 
every load ; and if he ſhall make default, he hall on co 
vition before one juſtice, on oath of one «itneſ: or c 4 
fefſion, forteir for every firkin of burtcr ten thilings wy 
for every wey of cheeſe five ſhillings, to be levied by th 
conſtable by diſtreſs and ſale. oy 
Sect. 5. And he ſhall keep a beok of entry of receivin 
and ſhipping the goods ; on pain of two ſhiilinns and fg 
pence for every firkia of butter and wev «f cheeſe, to be 
levied and applied in like manner ; and for wan: ol diſtrel, 
he ſhall be committed till paid. 

Seft. 6. A maſter of a ſhip refuſing to take in butter 
or cheeſe before he is fully laden, ſhall forfeit for exe 
firkin of butter refuſed five ſhillings, and for every wey of 
ckcele two ſhillings and fix-pence, to be levied in like 
manner, _- 

Sect. 7. One half of the {aid penalties to be paid to 
the churchwardens and overſeers of the poor, and the 
other half to be diſtributed by tbe juſtice or jullices before 
whom fuch offender ſhall be convicted. 

Se, 8, Chee!emongers may ſend their own proper 
veſſels, or ſuch other vellels as they ſhall hire and ſend 
from London for their own proper goods, and the ware- 
houſe- keeper where ſuch veſſels ſhall be ſent, may ſhip the 
ſaid goods on board, and the maſters of ſuch. ſhips and 


butter Or an 

and he be convifted 
of one Witneſs, or: 
lings for every fir 


ſearcher, 
e all butter and 
the Li: cheeſe. 
indue preference 
$ and fix-pence for 


Se, 9. This att ſhall not extend to any warehouſe 
in Cheſhire or Lancaſhire. | 

Seft. 10, Provided that the perſon aggrieved by the 
determination of the juſtice may appeal to the next {ef- 
ſions, giving 20 /. with one or more ſureties, to the 
party, to pay coſts within a month after, if he is not 
relieved on his appeal. | 

Regulations for weighing and packing butter in New 
Malton in Yorkſhire, 17 Gee. 2. c. 8. | 

Yuttes, The ends or ſhort pieces of land in arable 
ridges and furrows, See Abbuttals. | 

Wuttons,. Stat. 13 & 14 Car. 2. cap. 13. ef. 2, 


bone-lace, cut-work, fringe, ban{-ſtrings, buttons, or 
needle-work, made of thread or ilk, beyond the ſeas ; 
on pain that he who ſhall offer them to ſale ſhall forfeit 
the ſame and 507. and the importer ſhall forteit the ſame 
and 1004, half to the king, and half to him that ſhall ſue 
for the fame, 

Se. 3. And upon complaint and information piven t0 
a juſtice of peace, at times reaſonable, he ſhall iſſue his 
warrant to the conſtable to cnter and fearch for fvch ma- 
nufa&tures in ſhops being open, or warehouſes, and 
dwelling-houſes of ſuch perſons as ſhall be {uſpeCted, and 
to ſeize the ſame. 

Se. 4. All fuits for any offences againſt this Jaw 
fhall be brought within twelve months after the dilco- 
very of ſuch offence. | 

Repealed in part as to bone-lace by 5 Ann. Cap. 17 
ſe&t. 1, | ; 

Stat. 4 & 5W.& M. cap. 10. ſet. 2. No foreign 
buttons made of hair, or other foreign. buttons, fall be 
imported, ſold, or exchanged, upon pain to forfeit = 
buttons, and under ſuch further penalties as are eXprenier 
in ſtat, 13 & 14 Car. 2. cap. 13- 

See. 4 The juſtices ry DI ſha]l have the ſame 
power to ifſue their warrants to ſeize all foreign bins 
as by the ſaid aCt is given them to ſeize foreign butto 

ade of thread and f11k, XN 
_ Stat. 10 W, 3. cap. 2. No perfon in England, Wales, 


or Berwick ſhall make, ſell, or ſet on any ones 


Y VE 


-attons Or batton-holes made or bound with cloth, ſerge, { the penalties, 
u 


anv other ſtuffs, of which clothes are uſually 
drugge* 2 _ buttons made of wool only, turned in 
made q of other buttons, on forfeiture of 40 5. for every 
_—_— buttons ſo made, ſold, or ſet on, and like pro- 

ol fora leſſer quantity 3 one moiety to the king, the 
ther tO rib proſecutor. | Frey 
: orat, 8 Ann. cap. 6 No taylor or other perſon ſhall 

ke {et on, ſell, uſe, or bind on any clothes, any but- 
: : or button-holes made or bound with ſerge, or other 
h 't of which clothes 1s uſually made, on pain of 5 /. for 
| : dozen of buttons or button-holes ; one moiety to 
"_ crown, the other to him who will ſue for the ſame : 
to two juſtices may by warrant levy the penalty, upon 
comniftion of the offender by one witneſs ; but the party 
- ved may appeal to the next quarter ſeſſions, and ſhall 
have colts. | 

Stat, 4 Geo. 1+ cap. 7+ ſet. 1. No taylor or other per- 
{on ſhall make, fell, ſet on, uſe, or bind any clothes, 
button, or button-holes made of or bound with cloth, 
ſerge, drugget, frize, camlet, or any ſtaffs that clothes 
ire uſually made of, on forfeiture of 40 s. for every dozen 
of ſuch buttons and button-holes ſo made, or in propor- 
ton for a leſſer quantity : and every perſon being thereof 
convicted, upon oath of one witneſs, ſhall forfeit as afore- 

WY | | 

5 2. Nothing in this aCt ſhall extend to clothes made 
velvet. | 

_ 3. Perſons inhabiting in any gaol or houſe of cor- 

reftion, or in any privileged place, offending againſt this 

a}, and being conviCted, ſhall be ſubjeft to the penalties. 
$24. 4. Offences againſt this a&t ſhall be proſecuted 

within three months. 

$:2, 5. Offences againſt this a&t ſhall be heard and 
determined by one juſtice of the peace of the county, city, 
;, where the ſame ſhall be diſcovered, or where the of- 
fender dwells (ſuch juſtice being not concerned in the mat 
ter) upon the oath of one witneſs. And one moiety of the 
forfeitures, the charge of conviction deduCted, ſhall be 
pad to the informer, the other to the poor of the pariſh 
where the offence ſhall be diſcovered. And if any offender 
refuſe to. pay the forfeitures for fourteen days after con- 
viction, ſuch juſtice ſhall iſſue his warrant to the conſta- 
ble, to levy the ſame by diſtreſs and fale of goods ; and 
for want of diſtreſs to commit the offender to the com- 
mon gaol, there to be kept three calendar months to hard 
labour, . 

Se. 6, If any perſon find himſelf aggrieved by the 
juſtice's order or warrant, he may appeal to the quarter- 
lefliogs 3; and coſts ſhall be allowed to the party grieved, 
to be levied as in other caſes of appeals. ; 

SF. 7. If any ation is commenced againſt any perſon 
ſo proſecuted, he may plead the general iſſue; if the plain- 
tif de nonſuited, &c. the defendant ſhall have treble coſts. 

Set. 8, All wearing garments made with buttons 
and button-holes of the ſame clothes, &c. and expoſed to 
lale, ſhall be forfeited and ſeized, and applied to the uſes 
in this act, | 

dect, 9, If any taylor or other perſon ſhall cauſe his 
ſervant to make any clothes contrary to this aCt, he ſhall 
GOA to the penalties ; and this act ſhall be a publick 


Stat, 7 Geo, 1, cap. 12. ſe. 1, Tt ſhall not be lawful 
for any perſon to uſe or wear any clothes, buttons, or 
button-holes made of or bound with cloth, ſerge, drug- 
get, frize, camlet, or any ſtuffs whereof clothes or wear- 
ng garments are uſually made; and if any perſon ſhall 
ue or wear ſuch buttons or button-holes, ſuch perſon be- 
ng convicted in manner hereafter mentioned ſhall forfeit 
wevery dozen of ſuch burtons or button-holes 40s. or in 
Proportion for a leſſer quantity. 


Se, 2, It ſhall be lawful for one juſtice of peace of 


the county or place where any offence ſhall be committed 
againſt this a&t, or where ſuch offender ſhall inhabit, upon 
cath of one credib!e perſon, to ſummon the party accuſed, 


and upon his appearance or contempt to proceed to 
+ examination of the matter, and on due proof made, 
el 


ner by confeſſion of the party, or ſuch oath, to deter- 
m He foe, and to couvict the offender; and to cauſe 
OL, 


B Y ft 


goods, rendering the overplus; and one moiety of the for- 
teiture ſhall be to him on whoſe oath the perſon ſhall be 
convicted, and the other to the peor of the pariſh where 
ſuch offence ſhall be committed, | - 

Sect. 3» Perſons aggrieved by the order or warrant of 
ſuch juſtice may appeal to the next quarter-ſcſſions, giv- 
ing eight days notice, which ſeilions are to hear and deter- 
mine the ſame, and their judgment ſhall be ſinal. - 

Sect. 4. Offences againſt this a&t ſhall be proſecuted 
within one month after ſuch offence committed. ; 

og 5. This act ſhall not extend to clothes made of 
velvet. 


. Seek, 6. Perſons ſued may plead the general iſſue, &#c, 


| and on a verdict, Ec, recover treble coſts. 


Sect, 7. This act ſhall bea publick at&t, 

2Suttum terrae, A butt of land, — Dedi decem acras 
& vnum buttum terre, cum capucits & ſidlingis prati, ad 
eandem terram pertinentibus. Cart. 3. de Sibbeford, penes 
Will. Dugdale Mil. _ 

215tyers of ſfolen Goods. See Acceſlary, 

1Suying andlelling of Dffiees. Sec Dffices, 

3Suying and ſelling of Ticles. See Champerty. 

1ouzcarles, or J1Bulcarles, (B:/carli & Buthſecarli J 
Sunt qui portus nauticos cuftodiunt, mariners or ſeamen. 
Duando rex ivat in ex/elitionem vel terravel mari, habebat 
de hoc manerio aut xx ſol. ad paſcendss ſuos buzecarl. aut 
unum hominem ducebat ſecum pro honore quinque hidarum. 
Domeſd. tit. W:lz/c. Wilton. and Selden's Mare Clauſum, {l. 
184. where it is written But/ecarli. See JBatſwain, 


15uz0onts, ——Guliclmus de Greeley tenet maner. de 
| Drakelow, com. Derb. in capite per ſervitium reddends 


unum arcum ſine corda, & unam pharetram de tuteſbit, & 
duodecim fagittas fletatas & unum kuzonem, Radulphus 
de Stopham tenet maner. de Brianſtan, com. Dorſet, per 
ſerjantiam invenendi damino regi garcicnem deferentem 


unum arcum ſine corda, & unum buzonem fine pennis. S. 
Ed. 1.,—lIt ſeems to be the ſhafts of an arrow, before it is * 


fledged or feathered, 


Wuzones Judiciowmm, P/acita de temp. Jchannis Re- - 


gis, Glouc. 139, Sce JBulones comitatus, 

3Byballe, (Stat. 26 H. 8. cap. 6.) See Bidale. 

JBye, Bee, Words ending in bye and bee ate derived 
from the Saxon bye, which ſignifies a dwelling-place or 
habitation. | _ 

1By-law, (from the Goth, by, pagus, and /agen, lex) 
Is a private law made by thoſe who are duly authoriſed 
thereunto by charter, preſcription, or cuſtom, for the 
conſervation of order and good government within ſome 


Co. 02. 7 

A power of making by-laws is included In the very a&t 
of incorporating, and incident to every corporation aggre- 
gate, without expreſs words in the charter ; and all by-laws 
muſt ever be ſubject and ſquared to the rule of the general 
law of the realm, as ſubordinate to it. Hob. 211. 

By the ſtat. 19 Hen. 7. c. 7. it is enatted, That no or- 
dinance ſhall be made in diminution, or to the diſinheri- 


tance of the prerogative of the king, nor againſt the 


common profit of the people, unleſs they are examined 
and approved by the Chancellor, Treaſurer of England, 
Chief Juſtices of either Bench, or three of them, or both 
Juſtices of Aſſiſe in their circuit, where the ordinance is, 
&c. nor ſhall reſtrain any to ſue to the king againſt ſuch 
ordinance. See 1 Rell, Abr. 363. 5 Go. 63. Comb, 
222, | 

The inhabitants of a town, without any cuſtom, may 
make by-laws for the repair of their church, highways, 


or ſuch other things which is for the publick good ; and. 


in ſuch caſe, the greater part, without any cuſtom, ſhall 
bind all. '5 G, 63. Mo. 579. Brownl. 288. Hob. 
212, 1 Mod. 194; | 

If there be a corporation tnade, and incorporated by the 
name of mayor and commonalty, and by the charter the 
mayor is appointed to be choſen by the commonalty, - and 
in the ſaid charter there is a power given to them to make 


by-laws for the better order and government of the ſaid. 
corporation, they may make a by-law that a ſelet num- | 


"Id © ber 


on the offender refuſing to pay the ſame on- 
demand, by warrant to be levied by diſtreſs and fale of - 


particular place or jurifdiftion, Moor 583, 584. 5 | 
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ber of the commoenalty, ſhall be chofen, by whom the 
mayor ſhall be choſen, for avoidance of popular confuſion. 


4 Co. y8. TJenk, Rep. 273, S, GC. 


If a by-law is made by the company of wintners in 
London, that every freeman of the ſaid company, who 
ſhall be choſen and admitted to be a liveryman, ſhall pay 
317. 135. 4d. &c. this is a good by-law ; for this being 
a degree of pre-eminence to which men of ſubſtance only 
are raiſed ; and there being a neceſſity for money to ſup- 
port the honour and reputation of the company, were the 
tum more or leſs, it could not make the by-law void, 
while it binds only the members of the corporation ; for 
when a man doth agree to be of a company, he doth 
thereby ſubmit himſelf to the laws thereof. Kaym. 440. 


Comb. 221. 


A by-law made in Londin, that no freeman choſen 
theriff, &c. ſhall be excuſed, unleſs he voluntarily {wears 
he is not worth 10,000 /. and bring fix other citizens to 
vouch in like manner, on their oaths, that they believe it 
to be true ; if he openly refuſe to take the office, then to 
forfeit theſum of 50017. viz. 490 /. to the city, and 1o0l. 
to the next man that ſhall hold the office; held a good 
by-law. 1 Salk. 142. Carth. 480. S,C,. | 

A new corporation, not having any preſcription to 
appropriate to themſelves, and exclude others, cannot 
make a by-law to exclude all perſons from uſing an art 
or trade in their town to which they were not app: entices 
in the ſame town, though they have ſerved as apprentices 
to it in another place. 1 Ad. Abr., 364. Hob. 211, 
212, | | | 

Therefore if a corporation make a by-law, that none 


ſhall uſe the art of weaving within the corporation, who 


has not ſerved ſeven years as an apprentice there, or who 
has not exerciſed that trade there for five years before the 
making, of the by-law, nor unleſs he be allowed and ap- 


proved of by the wardens of the company, this is a void 


by-law ; for any perſon may lawfully follow what trade he 
pleaſes, and where he pleaſes, unleſs prohibited by the 
general law of the land, Hb. 211. Hut. 6, 8. C. 
Mor 869. S. C. To 25 | 

$0 where a corporation of taylors in /wich made a 
by-law, that none ſhould exerciſe the trade of a taylor in 
Iþfwich, qui non fuerit allocatus per legale warrantum 
authoritate datum by the ſaid corporation, or three of the 


maſters and wardens ; nor ſhould ſet up any ſhop for this 


art, nor exerciſe it until they preſented themſelves to the 
maſter, &c. or three of them, or proved that they had 
ſerved in this trade as apprentices for ſeven years. 11 
C0.:'53, . $4« | | _ 

So where the town of Bedford made a by-law, that 
none except freemen ſhould exerciſe any art or my- 
ſtery within the corporationz which not being founded on 
any cuſtom they had of excluding foreigners, was held 
void. 1 Lutw. $562. Poe: 

If the merchant taylors of Londen, by virtue of their 
charter, make a by-law that no merchant ſhall put his 
cloth to be dreſſed, but to a clothworker of their com- 
pany, this is a void by-law; for it is againſt reaſon and 
the general liberty of the ſubjef to be reſtrained from 


putting his work to whom he pleaſes. 1 Rel. Abr. 364. 


So a by-law in London, that none ſhall bring any 
ſand, nor ſell nor ufe any within the city or ſuburbs, but 
only that which is taken out of the river Thames, &c. is 
void; becauſe it is againſt reaſon that a freeman ſhould 
be reſtrained from merchandizing and ſelling ; and this 
may concern the inheritance of ſome who may have ſands 
in their land. Godb. 106, 107. | 48 

If the city of London make a by-law, that no perſon 
ſhall follow the profeſſion of a dancing-maſter within the 
city, who is not a freeman of the company of muſicians, 
this is a void by-law ; for if he be free of any other com- 
pany, it is ſufficient; and the obliging a man to be free 
of a particular company, when he has no remedy to com- 
pel the company to admit him, is creating a kind of mo- 
nopoly in ſuch company, and putting a certain number of} 
men under the final juriſdiftioh and power of others. 5 
Med. 104. | Ws 


| among other cuſtoms confirmed by a&t of 


But if an ordinance be made in London by the com- 
mon-council (who have power by cuftom, which is 


B Y Et 


Parliament, þ 
or ſtranger with. 
le Within the city 


general words) that if a freeman, citizen, 
or rs oy "- put any broad cloth to ſa 
ot London, betore it be brought to B 

viewed and ſearched, fo that F may —_ pang ay 
and the hallage be paid for it, /cilicet one penn fo cable, 
cloth, | that he ſhall forfeit for every cloth 67 ; Fan 
is a good ordinance, as well to bind ſtrangers as "2 way 
becauſe it is made to prevent fraud and falſity ws, 
and for the better execution of the Rlatutes withou _ 
ceit ; and the one penny for hallage is but a reaſona is 
compence of charge for the benefit which the { hin 
hath by it. $5 Co, 62, 1 Rel. Abr. 305. 8.C, a 

If in London there is an aC&t of common-counci] 
that the bricklayers ſhall not plaiſter with lime an 
but with lime and fand only, and that plaiſterin 
lime and hair ſhall belong to the pla.ſterers, un 
penalty of, &c, (adraitting this betore to have been pur 
of the trade of a bricklayer) the by-law is void _ 
thoigh they have regimen perſmarum in their manufac. 
tures, yet this power extends only to their demeanor in 
their trade, and not to annex that to one trade which he. 
fore belonged to another. Pahn. 395, 

But it a by-law is made by the corporation of throufters 
in London,that none ſhall have above ſuch a number of 
ſpindles in one week, this is a good by-law, for it is not 
in reſtraint of trade, but to make a more equal diſtriby. 
tion of it, 1 Lev. 229. 

_ If the company of horners of London, being incorporated 

by letters patent, and impowered to make by-laws for 
the better government of their corporation, make a by- 
law, that two men by them appointed ſhall buy rough 
horns for the faid company, and bring them io the hall, 
there to be diſtributed every month by the maſter, &c, 
for the uſe of the company ; and that no member of the 
company ſhall buy rough horns within 24 miles of Londen, 
but only of thoſe two men appointed, under the penalty, 
&c. this is no good by-law; for they being a company 
incorporated in the city of London, have no juriſdiftion 
elſewhere, and may as well extend their power over 
England, as for 24 Miles. 3 Med. 159. | 

A by-law, that all ſtrangers coming into the port 
of London ſhould employ city porters to carry their 
goods, &c, is naught ; but they may make a by-law, 
that none but freemen- ſhall be porters ; but to confine 
ftrangers to none but ſuch as are city porters is unreaſon- 
able ; for if the city will appoint no porters, they have no 
remedy againſt the city ; alſo firangers cannot know who 
are city porters, nor compel them to ſerve them. 1 Sa! 
143. See 1 Salk. 192, 193. | 

By-laws are uſually made with certain penalties, which 
regularly are to be recovered by a&ttion of debt, or may 
be levied by diſtreſs. 5 Co. 64. | 

But a by-law with a penalty.of impriſonment, or for- 
feiture of goods and chattels, is void : for by the general 
law of the kingdom, no man is to be impriſoned or dil- 
poſſeſſed of his goods and chattels, nift per legate judicium 
parium ſuorum vel per legem terre ; and were by-laws 
with ſuch penalties allowed, it would be enabling corpora- 
tions to ſet up private particular laws in contradiction to 
the laws of the land ; which would be againſt the very n3- 
ture and eſſence of a by-law, which, though it may be pra- 
ter the general law of the realm, it cannot be contra. 5 
Co. 64. 8 Co.127. 2 Infl. 54. Moor 411. SP. 

If the company of taylors in the city of Exeter, being 
incorporated by letters patent of Ed. 4. and having 
thereby power given them. to make by-laws, make a by- 
law under a certain pcnalty, to be levied by diſtreſs and | 
ſale of the offender's goods, this is no good by-law; for 
the forfeiture cannot be levied by ſale of the offender's 
goods. 1 Vent, 182. ; 

If in Londen a by-law is made, that if any ſreeman takes 
the ſon of an alien to be his apprentice, the bond and 
covenants ſhall be void, this is no good by-law ; for 
though the common-council might have inflicted a fine or 
other puniſhment upon ſuch maſter, yet they cannot make 
the bond and covenants void. M5or 411+ : 

For more matter on this ſubje&t, ſee Bacon and Viner's 
Abr. tit. By-law, Wyzlaw, 
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4 hair, 
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law, or Laws of Burlaw, ( Leges Refticorum, hiſtory of the foundation of the abbey of King's Weed itt 
the Germ. baur, 7. &. ruſticus, & lauch, lex) Laws | Gloucefterſhire. 0 pn” 
w by husbandmen or townſmen concerning neigh-| Cane of herrings,. is 500, of Srats 1000. Book of 
ma 4 rf to be kept among theniſelves. Skene, þag.| Rates. Yet we find anciently 600 made the cade of her- 
oy | | rings, ſix ſcore to the hundred, which is called magnum 
99, '4Bp2nan, 7. e. Lorica,  cetum. ns | 
Wyrn and By2 : Cadet, The younger fon of a gentleman ; particu- 
larly applied to a volunteer in the army, waiting for ſome 
: | P oft, 
" Hor | Cadiz, The payment of confulage there enforced, 
| '9 G0. 2. £25. ©: | 
{| Cadnetts Mozbus, The falling-ſickneſs, or epileþ/j. 
| = £1 4. take” hacks x ———A, D. 1227, Willielmus Scottus archidiaconus Wi- 
(2BAL F4 our aft f q--= Ae 1 by the pioaingy gorn, elefus epiſcoþ. Dunelm. contra quem objeftum eft quod 
from a 3 os the 2rabers that: inns oft fuit nativus de terraregis Angliz, & in ſuper morbun: 
_—_—y o "7 gs caducum patiebatur. Chron. priorat. Dunſtaple MS. Bib!. 
words MAKe. AC0Os 


| x | Cotton. 'Tiber. A. 10. | 

Caballa (from the Lat. Caba/lus) Belonging to a Caep Gildum, The reſtoring goods or cattle, from 
horſe. Domeſday. | | the Sax. Ceap, merx, & gildan, ſelvere. 

Cables and Cozdage. Stat. 21 Yen. 8. c. 12. ſe.} qo marthen. See Maridunum. 
2. No perſon dwelling within five miles from the town Caeſaromagus. Brentwood in Eſſex. 
of Buyfort, in the county of Dorſet, ſhall fell, out of the Cagta, A cage for birds, a coop for hens.——Man- 
market holden within the lame town, any hemp which datum eft vicecom, Wilt. quod emat in balliva ſua 100 
ſhall he —_— the ſaid five miles, upon pain of fortei- bacones, & 300 gallinas, cum cagiis in quibus exdem galling 
ture 01 (NE NEMP. : | ni pofſunt, Ex Rot. Clauſ, 38 H. 3. m. 9. 

$24. 3. No perſons, other than ſuch as ſhall dwell Þo fs one ig The word Ok 4 9's fick or gag 
vithin the faid rown, ſhall make out of the faid town put into the mouth of dogs, to prevent their barking. 
any cables, halſers, rop my EOOEY halters, or other tackle Ignaviter & prorſus inutiliter, veluti canes non latrantes, 
made of hemp, within ive miles from the ſaid towns, ſed tanquam in ore calamitum habentes, eccleſig bonis incu- 
a jon. of. rnenre 07. the al cables, We: the one bare. Giral. Cambrenſis apud Whartoni Angl. Sac. P. 2. 
half of ſuch forfeitures, as well as of the. hemp ſo ſold p. 614. | | 
out of the ſaid town, to be to the king, and the other Calamus, Is a cane, reed, or quill. This is com- 
balf to him that will ſue by aCtion of debt, &c. . , | prized among merchandiſe, and drugs to be garbled, by 

Se. 4. Twenty pounds weight ſhall be accounted | * Tac. cap. 19. | 
P On | I ES dwelling within the faid dif Calangium and Calangia, Challenge, on. u diſ- 
SR. 5, Ever rſo i 1 | - 7 nſul, cum 
tance hey make wa &c. and other tackle for their own | PY*< w-gropeg priya wen Ry b-2r ans. 
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. I aſſenſu Amilie uxoris mee, dedi——— Deo & Beate Marie 
ule, This aft to endure to the next par lament. 6 C & Dominis meis priori & conventui Wigorn. in pura & per- 
Continued indefinitely by 3 Car. 1, cap. 4+ 16 Car. hetua eleemeſyna unam acram terra— Sine aliqua reclama- 

I. C, 4. ; : 


| EE tione ſeu calangio, &c. ſine dat. penes Thomam Chyld, 
_ Stat, 35 Eliz, cap. 8. ſeft. 3. If any perſon ſhall arm. eg = uit in colingts ties ipſum & Walte- 
make cables of old and overworn ſtuff, which ſhall con- rum. Mon. Angl. 2 Par. fol. 252. b. 
tain above ſeven inches in compaſs, every perſon ſo of- Calcaria, Tadcafter in Yorkſhire. m—_— 
fending ſhall forfeit four times the value. And if any Calcea, Calccia, A road or highway, maintained and 
perſon ſhall tar any halſers or other cordage made Within repaired with ſtones and rubbiſh ; from the Latin calx, 
this realm of ſuch old and overworn ſtuff, being of leſſer chalk, French chaux ; whence their chauſſee, our cauſ- 
aſſiſe, and not containing in compaſs ſeven inches, and way = path raiſed with earth, and paved with chalk- 
ſhall by retail put to ſale the ſame, being ſo tarred ; every ſtones, or gravel. Calcagium was the tax or contribu- 
perſon lo offending ſhall forfeit the treble value, ONE | tion paid by the neighbouring inhabitants towards the 
motety to the queen, and the other moiety to ſuch as will making and repairing ſuch common roads. Ca/cearum 
ſue for the ſame by aCtion of debt, &c, «a 1. | operationes were the work and labour done by the adjoin- 
vet. 4, Every perſon which ſhall offend againſt this | g tenants ; from which duty ſome inhabitants were, by 
att ſhall be impriſoned during her majeſty's pleaſure. . | royal charter, eſpecially exempted. Sce Mr. Kennet's 
- Cable-yarn and cordage imported, to what duties Ghſaary. 
lable, 2 /, & M. Sefſ. 2. c. 4. ſed. 33, 49. Calcetum, Calceata, calcea & catia, A cauſey. or 
dtat. 6 Ann. cap. 19. ſe. 13. Foreign cordage or cauſway, a hard way : de ligno & tabulis calcetum fol:- 
cable-yarn imported, upon exportation ſhall have no al- Fanny ER Ba fecit. Du Freſne. See Cauley, 
| byance or drawback of daties. | | | Calcyth, "The place where a council was held, ſuppo- 
Cabliſh (Cablicium) Among the writers of the foreſt ſed to be Kelcheth in Lancaſhire. 
laws ſignifies bru/b-wood, or br owſe-wood. Cramp. Ju- Caldarta, A cauldron, or copper. Inſlituebant fiert 
rd. fel. 163. But Sir Henry Spelman thinks it more Rrebitum maximum & rugrſum tundentibus ſingulis & fla- 
Properly ſgnifies wind-fa/n word, becauſe it was written gellantibus cliþeos & galeas, ſellas & aſſeres, dolia & flaſ- 
of old cadibulum, from cadere : or, if derived from weL2 pelves & ſeutellas & caldarias, & quadeungue ad ma- 
french cabilis, it alſo ſignifies wind-faln wood. Item di num erat inflrumentum. Gaufr. vineſaut. Ric. Reg. Iter. 
Cunt, quod ceppeg. & cablicia vent9 proſtrat, valent per an. Jerof. 1. 4. C. 13, 
_ marce. Inq. de an. 47 H. 3. nu. 32. Et debent Calefagium, A right to take fuel yearly : Confirmamus 
abere quequid vento proflternitur preter cablicium, quod fanagium, herbagium & calefagiumin forefta noſtra. Blount. 
ertinet ad dominum regem. Ryley Pla. Parl. fol. 652. | Calendar. Stat. 24 Geo, 2. cap. 23. ſe, 1. Through- 
7 Cachepollus. A purſevant, a bailiff, a catchpole— | | 11 his majeſty's dominions in Europe, Aſia, Africa, 
"Jp endits ballivi 13 8, 4d. in ſti endiis unius prapofiti | 1 America, ſubje& to the crown of Great Britain, the 
A S. 6d. in flipendiis units cachepolli fer an. 9s. 8d, ſupputation, according to which the year of our Lord 
nſuetud, Domus de Farendon, MS. fol. of HO . | beginneth on the 25th of March, ſhall not be made uſe of 
Cacherellus, An inferior bailiff. Ir is mentioned in | 2 1 day of December 1751, and the firſt of 7a- 
born, v12, Seneſchallus & cuftodes ngſtri diligenter inqui- nuary next following the ſaid laſt day of December ſhall 
rant de injuriis per chacherellos vicecomitis, &c. | | be deemed the firſt day of the year of our Lord 1752, and 
Cacia. See Chacea. : — | ſo on, the firſt day of Fonuary in every year ſhall be 
Cacoz and Chaſoz, An hunting horſe, viz. Dederunt deemed the firſt day of the year. And after the ſaid firſt 
mh unum chaſorem ; in another charter 'tis writ cacorem, be Tan nary 1782, the daysof each month ſhall be reckoned - 
Leg. Willi. 1. cap. 22, 23. Mr. Selden tells us, that he Os ne gh FR and the feaſt of Fafter, and other 
vid not underſtand the ſionification of this word in the wont , N moveable 
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. ting for that time only the eleven intermediate nominal 


| of the peace, and all other courts, and all meetings of any 


thouſand two hundred, two thouſand three hundred, or 
any other hundredth years of our Lord, except only every 


future editions of the ſaid book : and all the fixed feaſt- 


England, and the dominions aforeſaid, wherein the lirurgy 


40A 4b 


moveable feaſts thereon depending, be aſcertained accord- 
ing to the fame method as they now are, until the ſecond 
of September in the ſaid year 1752 incluſive; and the na- 
tural day next immediately following the ſaid ſecond of 
September ſhall be called the 14th day of September, omit- 


days of the common calendar ; and the natural days fol- 


lowing the ſaid 14th of September ſhall be numbered for- | 


wards in numerical order from the ſaid 14th of September, 


and all a&ts, deeds, writings, notes, and other inſtru- 
ments execured or ſigned, upon or after the faid firſt of 
Fanuary 1752, ſhall bear date according to the ſaid new 
method of ſupputation; and the two fixed terms of St. 
Hillary and St. Michael in England, and the courts of great 
ſeſſions in the counties palatine, and in Wales, and the 
courts of the general quarter-ſeſſions and general feffions 


bodies politic, which by law or uſage within this Kking- 
dom, or the dominions ſubje&t to the crown of Great- 
Britain, are to be holden on any fixed day of any month, 
or on any day depending upon any certain day of any 
month (except ſuch courts as are uſually holden with 
fairs or marts) ſhall, after the faid ſecond of September, 
be holden upon the ſame reſpective nominal days, where- 
on or according to which the ſame are now to be holden; 
but which ſhall be computed according to the new me- 
thod, | | 

Se. 2. The years one thouſand eight hundred, one 
thouſand nine hundred, two thoufand one hundred, two 


fourth hundredth year, whereof the year two thouſand 
ſhall be the firſt, ſhall not be biſlſextile or leap-years, but 
ſhall be common years, conſiſting of 365 days, and no 
more z_ and the years of our Lord two thouſand, two thou- 
ſand four hundred, two thouſand eight hundred, and 
every other fourth hundredth year of our Lord, which 
by the preſent ſupputation are biſſextile or leap-years, 
ſhall be biſſextile or leap years, conſiſting of 366 days. 
Se. 3. The feaſt of Eafter, or any of the moveable 
feaſts thcr20n depending, ſhall be no longer obſerved in 
England, or the dominions belonging to the crown of 


Great Britain, according to the method of ſupputation|: 


now uſed, or to the table prefixed to the book of Common 
Prayer ; and the ſaid table, and alſo the column of golden 
numbers as they are now prefixed to the reſpettive days 
of the month, ſhall be left out in future editions of the 
book of Common Prayer; and the new calendar, table, 
and rules hereunto annexed ſhall be prefixed to all ſuch 


days, holy-days, and faſt-days now obſerved by the church 
of England, and alſo the ſeveral folemn days of thankl\- 
oiving and of faſting and humiliation, which by virtue of 
any act of parliament now in being are to be obſerved, 
ſhall be obſerved on the reſpective days marked for the 
cclebration of the ſame in the new calendar ; that is to 
{ay, on the ſame nominal days on which they are now 
obſerved, but which according to the alteration by this 
aft made will happen eleven days ſooner than they now 
do. And the feaſt of Eafter, and all other moveable 
feaſts thereon depending, ſhall be obſerved according to 
the new calendar, tables, and rules hereunto annexed, in 


of the church of England now is or hereafter ſhall be uſed : 
and the two moveable terms of Eafter and Trinity, and 
all courts, and all meetings of any bodies politick, and all 
markets,: ſuits, and marts, and courts thereunto belong- 
ing, which are uſed to be holden at any moveable times 
depending upon Eafter, or any other moveable feaſt, ſhall 
be holden on ſuch days whereon the fame happen, accord- 
ing to the falling of Eafter, or ſuch other moveable feaſts, 
to be computed according to the new calendar, 

Se. a. "The meetings of the court of ſeſſion, and 
terms fixed for the court of Exchequer in Scetland, the 
April meeting of the Governor, Bailifts, and Commonalty 
of the Company of Conſervators of the great level of the 
fens, and the holding of all markets, fairs and marts, either 
fixed to certain nominal days of the moath, or depending 


opening, incloſing, or ſhutting of 
according to the order now uſed in the preſent calendar ; | of paſture and other purpoſes, or 


þ 


| 


C;:/AL 
upon the beginning or any certain day 
and all courts belonging to ſuch fairs or 
be continued according to the nominal da 
computed according to the new calendar 4 
_ pier ai gray ns to the ſame MY Faw 
cording to which they ſhould have been holden jr +. 3. 
aft had not been ks ag | mn cale this 

Sef. 5, This att ſhall not accelerat 


of any tnoin « 
marts ſhall an 
J'S of the month 


e the days | 
any lands for i 


the days on whi 

. . = . ich 

temporary or diſtinCt right in any lands is to Commence) 
, 


but all ſuch Jands ſhall be opened, incloſed, or ſhut 
and ſuch temporary and diſtinct right commence v on 
ſame natural days on which the ſame ſhould have = 'N 
reſpeCtively opened, incloſed, or ſhut up, or would ha 4 
commenced in cale this a& had not beer. made. py 
Seft., 6. This aCt ſhall not accelerate the time of pay. 
ment of any rent, annuity or ſum payable by virtue x 
any cuſtom, deed, or agreement, or of any act of parliz- 
ment made before the ſaid 14th day of September, or the 
time of doing any thing direQted by any ſuch at, or ;c. 
celerate the payment of, or increaſe the intereſt of ary 
ſum payable as aforeſaid; or accelerate the time of th; 
delivery. of any goods or other things, or the time of the 
commencement or determination of any leafe of lands 
hereditaments,' or of any other agreement, or of the ac. 
cepting, ſurrendering, or delivering up poſſeſſion of any 


| lands or hereditaments ; or the commencement or deter. 


mination of any annuity or rent ; or of any grant for any 
term of years, or the time of attaining the age of one and 
twenty years; or any other age requiſite by any law, 
cuſtom, deed, will, or writing, by any perſon born befcre 
the ſaid 14th of September, or the time of the expiration 
of any apprenticeſhip or other ſervice. 
The calendar, tables, and rules mentioned in the aft ars 
annexed to it, and are prefixed to all the editions of the 
common prayer-book 1752. | 

Stat. 25 Geo. 2. cap. 30. ſet. 2. Thereſpetiretines 
for opening, uſing, -incloſing, and ſhutting up lands uſed 
for common of paſture or other purpoſes, for the paying 
of rents or other payments, and for the doing of other 
things, if ſuch times are depending on any moveable feaſt, 
ſhall be computed according to the new calendar. 

SeF. 3- Nothing in this act ſhall extend to the abridg- 
ing, enlarging, confirming, or altering the title of any 
perſon or body politick to any ſuch lands, except as to 
the new computation of time, when the enjoyment of 
{uch right ſhall commence. - 

Calendzing of wozlteds, Spoken of 5 #. 8. cop. 4: 
and 35 H. 8. cap. 5. It ſignifies to ſmooth, trim, and 
give them a gloſs ; and is a trade uſed both in London and 
Norwich, 

Calends, (Calender) Was among the Romans the firſt 
day of every month, to which if we add pridie, it is the 
firſt day of Auguſt ; if any number be ſer before it, 25 
decimo, novo, oftavo, &c. calend. Sept. it is the 220, 23d, 
and 24th of Aug. In March, May, July, and Oober, 
the calends begin at the 16th day, in other months at tbe 
14th day : and they mult ever bear the name of the month 
following, and be numbered backwards from the firſt day 
of the {aid following months. See more in Hopton's Con- 
cordance, pag. 69, See alſo Jdes and Nones. Picture 
de Kennetworth is dated the day before the calends of \*- 
vember 1256. In the dates of deeds, the day of the month 
by nenes, ides, and calends, is ſufficient. 2 nft. f*4. 075: 

Caliburn, The famous ſword of king Arthur. Hover 
aen, & Brompt. in vita R, 

Calipodtum, (Calapodiun, gallipedia) Gallicſhoe?, 
galaſhoes. Among the injunctions preſcribed by Philip 
Repingdon biſhop of Lincoln, to vicars, ſchoolmaſters, © 
in the year 1410, it is thus ordained, — Qu9d diet wi 
carii & clerici quicunque, & pracipue cum ſuerimt reveſitts | 
in honeſtis togis ſuis, cum longis manicts que vulgariter 
Pokes nuncupantur—baſardss & calapodia deponant, 94 
'n ecclefia ftrepitum faciunt, & generant malum ſonum, 
Reg. Repingdon Epiſc. Lincoln. 

Caliver, A great gun. 


Callena, See Gallena, Callicoes. 
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ate, To challenge, or lay claim unto,—— 


Ita terra calumniata Will, -hernet,—— Domeſday, tih, 


Hr apolunums, Ruins near Almondbury in Yerkſhire. 


Camalodiununm, Malden in Eſſex. 

Cambozicum, Cambridge. ] 

Cambzecontum, Brettenham in Suffolk. 

Cambyick. Stat, 18 Geo. 2. Cc. 30, Jeet. 1, Tt ſhall 
"ot be Jawtul for any perſon to wear in Great Britain, in 

apparel, a0Y cambrick or French lawn, under the pe- 

o of forfeiting to the informer 5 /. for every offence, 
keve convicted by the oath of one witneſs before any 
-"ſlice of peace 3 Which juſtice ſhall, upon any information 
\non oath of any ſuch offence within fix days after com- 
nitmen: thereof, ſummon the party accuſed, and upon 
his appearance or contempt proceed to examination of 
the fat; and oupon proof either by confeſſion of the party, 
or by oath of one witneſs, determine the ſame; and upon 
conviction cauſe the penalty, by warrant, to be levied 
by diſtreſs and ſale of the offenders goods ; nevertheleſs it 
hall be lawful for the party aggrieved, to appeal to the 
juſtices of peace at the next general quarter ſeſſions for 
the county or place where the ſaid offence is committed 
(giving fix days notice of ſuch appeal to the proſecutor) 
whoſe determination ſhall be final. : 

$:8. 2. If any perſon after the 24th of June 1748 
fell or expoſe to fale any cambricks or French lawns, 
made or not made up (except for exportation only) 
and be convicted, he ſhall forfeit 5 /. to be levied as 
aforeſaid. | | 

$28. 3. If any perſon be proſecuted for wearing any 
cambricks or French lawns, and diſcover upon oath before 
2ny juſtice of peace the, perſon who ſold ſuch cambricks 
or French lawns, ſuch perſon ſo diſcovering ſhall be dil- 
charged of all penalties for wearing ſuch cambricks or 
Freach lawns, and the perſon ſo ſelling ſuch cambricks or 
French lawns ſhall be liable to the penaltics. 

$:#. 4. No cambricks or French lawns ſhall be ad- 
mitted to be imported into Great Britain, until after 
proof upon oath by the importer, or if a quaker by affir- 
mation, at the time of entering the ſame, before the proper 
officer of the cuſtoms at the port of importation, either 
that the ſame are the ſole property of the importer, or of 
lome other of his Majeſty's ſubjects, and that no alien 
hath any property therein ; or if any alien hath any intereſt 
therein, then proof ſhall be given by the importer, to 
the ſatisfation of the aforeſaid officers of the cuſtoms, 
that the ſame were bona fide ſhipped for dire& importa- 
tion into Great Britain on or before the 1oth of May 
T7148... | 
_ Seft. 5. Tt ſhall not be lawful for any perſon to import 
nto Great Britain any foreign cambricks or Faench lawns, 
unleſs bills of loading be produced for the ſame, or ſuch 
ther proof given to the commiſſioners of the cuſtoms, or 
to the chief officers of the cuſtoms at the port of im- 
portation, as they think ſufficient, that the ſaid cambricks 
or French lawns were bona fide ſhipped for direCt importa- 
ton, on or before the 1ſt of Auguft 1745. 

See. 6, It ſhall be lawful to import into Great Britain, 
ater the iſt of Auguſt 1746, any cambricks, French lawns, 
T other linen of the kind uſually entered under the deno- 
mination of cambricks, upon the importer making oath, 
T it a quaker affirmation, that they are intended for 
<portation only, and that they are bona fide the property 
1 the importer, or of ſome other of his Majeſty's ſubjects, 
ad that no alien hath any intereſt therein ; and alſo 
Sg bond to the fatisfattion of the commiſſioners, or 

e chief officer thereof at the port of importation, in 
double the value of the goods imported, to be aſcertained 

Js oath or affirmation of the importer, for payment 
0 51. forevery piece of ſuch cambricks and French lawns 


Which ſhall not be exported within three years after the 
eltry of the ſame, 
O0L, I, 


'C A M 


Sef. 7. Ih caſe any pieces of cambrick or lawh ſo ir 
ported ſhall, by fire or other unavoidable accident, be loſt 


or deſtroyed, upon proof of ſuch loſs to the fatisfation 


of the commiſſioners of the cuſtoms, cr of the chief offi-. 
cer thereof at the port of importation ; they ſhall remit 
the ſaid penalty of 5 /, payable for each piece not fo ex- 
ported as aforeſaid. 

Stat, 21, Geo, 2, cap. 26. ſe. 2, If any| wearer of 
cambrick or French lawn, who purchaſed the ſame after 
the 24th of June 1748, be proſecuted, and diſcover the 
ſeller, and that the ſame was fold after the 24th of June 
1748, {o as ſuch ſeller be convicted, and become liable to 
the penalties of 18 Ges. 2. cap. 26. then and not other- 


wiſe, ſuch wearer ſhall be diſcharged from any penalty in« 


fiicted by the ſaid at, 


Sec. 3. Whenever any perſon informed againſt for 
wearing fuch' cambrick or French lawn is excuſed from 


the penalty by diſcovering the ſeller, the penalty on ſuch 


ſeller ſhall go to the perſon who informed againſt the 
wearer, | | 

Sef. 4. Where the offender at the time-of the ofence, 
or the time of conviction, be a feme-covert living with her 
huſband, the penalties ſhall be levied on the gouds of her 
huſband, | | 

See. 5. Any milliner, ſempſtreſs, or other perſon, 
who for hire, after the 24th of une 1748, makes up 
any cambrick or French lawn for any wearing apparel, 
ſhall be liable to the like penalties as the ſellers of cam- 
brick or French lawn are liable to, by 18 Geo. 2. cap. 26, 
to be levied and applied as is direQted by this or the ſaid 
act, | 

Sea. 6, Where by this aQt an oath is required, the ſo- 
lemn affirmation of a quaker ſhall be taken in lieu thereof; 
and every inſtance of wilful and corrupt falſe affirmation 
ſhall ſubject ſuch perſon to the ſame penalties as he would 
have been liable to if the ſame matter had been declared 
upon oath. . | 

Stat. 32 Geo. 2, cap. 32. ſe 1. No cambricks, French 
lawns, or other linens of the kind uſually entered under 
the denomination of cambricks, ſhall be imported into any 
place within Great Britain, unleſs the ſame be packed in 
bales, caſes, or boxes, covered with ſackcloth or canvas, 
each of which contains one hundred whole pieces, or two 
hundred halt pieces, | | 

Set. 2. In caſe any cambricks or French lawns be 
imported in any other manner, or in leſs quantity than 
before-mentioned, the cambricks or French lawns ſo im- 
ported, or found on board any veſle] in this kingdom 
{hall be forfeited, and may be ſeized by any officer of the 
cuſtoms. ; | 

Se. 3. Cambricks and French lawns ſhall be imported 
for exportation only, and be lodged in ſuch warehouſe 
belonging to his Majeſty as the commiſſioners of the cul- 
toms, or three of them appoint ; and ſhall not be deliver- 
ed out of ſuch warehouſe, but under the like ſecurity and 
reſtrictions as Zaft- India goods prohibited to be conſumed 
in Great Britain are now hable to. 

Se. 4. There ſhall be no duties paid or ſecured for 
any cambricks or French lawns imported and depoſited in 
ſuch warehouſe, other than one half of the old ſubſidy, 
which is to remain after the goods are exported again. 

Se. 5, Every perſon having in their cuſtody any 


cambricks or French lawns imported before the firſt of 


Auguſt 1759, for the importation whereof bond has been 
given, ſhall before the firſt of Auguft next depolite all 
ſuch cambricks and French lawns in ſuch warehoule as 
aforeſaid ; and upon depoſiting ſuch goods the bonds for 
exportation thereof ſhall be delivered up, and the perſon 
who gave the ſame ſhall receive from the collector of the 
cuſtoms at the port where ſuch bond was given, all the 
duties which ſuch goods would be intitled to draw back 
upon exportation ; and ſuch goods ſhall not be again de- 
livered out of the ſaid warehouſe but for exportation : 
If in any caſe any perſon ſell or expoſe to ſale, or have in 
his poſſeſſion for that purpoſe, any cambricks or French 
lawns (other than in ſuch warehouſe as aforeſaid) the 
ſame ſhall be forfeited, and ſhall be liable to be ſearched 
for and ſeized as other prohibited and nnaccvſtomed goods 
arc; and every ſuch perſon ſhall forfeit two hundred 
= YL pounds, 
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- pounds, over and above all other penalties inflicted by any| Se. 9. Members voting to ſwear their qualificat.. 
former act. | required—Officers and ſervants to be ſwors cations, | 
See. 6. If any doubt ariſe with reſpe& to the ſpecies | the form approved by a general court ; ang fan. | 
or quality of the goods ſeized by virtue of this at, or | ſervants refuſe or negle& to take ſuch oath fo *$ and 
where the ſame were manufatured, the proof ſhall lie on | their eleCtion ſhall be void. or ten days, 
the owner, | Seft. 10. General courts to be called on dem 
- Se. 7, All the goods ſeized by virtue of this aCt, or | tain ſubſcribers ; and on refufal, they may call 
any other cauſe of forfeiture, ſhall upon ſeizure be car- | themſelves. — General court may diſplace f Tongs Court 
ried to the next cuſtom- houſe, and after condemnation | Se#?. 11. No member ſhall be liable to an Jet 
ſhall not be uſed in this kingdom, but exported ; and | corporation further than his ſhare in the cipltat. Bw 
ſhall not be ſold or delivered out of ſuch warehouſe, See. 12, If the corporate debts ſhall exceed th 
otherwiſe than on condition to be exported, nor until the | of the capital undivided, or if they reduce their Or 
buyer have given ſecurity for the exportation thereof, and | that their ſtock ſhall nor be ſufficient to pay rs {0 
obſerving all the regulations preſcribed for the exporta- | perſons receiving any dividend by wh : <dts; 


; wh : which the capital (aj 
tion of Eaſt India goods prohibited to be uſed in Great | be reduced, are to be perſonally liable to maj; 


Mabe: | | deficiency, ſo far as the dividends they ſhall Wh fuch 
_ See. 8. All the penaltics and forfcitures by this aCt im- | ſhall extend, a a, 
poſed may be recovered in any court of record at We/t-| Se. 13. Members not liable to bankruptcy, nor 
minſter, or in the court of Exchequer at Edinburgh, by | effects of the company, or any member's ſhare liable 1 
a&tion, &c. in the name of his Majeſty's attorney-general, | foreign attachment. oy 
or in the name of his Majeſty's advocate in Scotland, or | Se. 14. Shares to be aſfignable ; but not til («, 
in the name of ſome officer of the cuſtoms ; and one | years from the conſtitution of the corporation WM 
moiety ſhall be to his Majeſty, and the other moiety to | cafe of death or bankruptcy.—Members ſhares & kg be 
ſuch officer who ſhall ſeize, inform, or proſecute, perſonal eſtates. 5 es 
See. 9. Upon every a6tion, &c. for any pecuniary pe- | Se&#. 15, Forging the ſeal, &c. of the corporatio 

nalty impoſed by this a, a capzas in the firſt proceſs ſhall | felony. | 's 
iſue, ſpecifying the ſum of the-penalty ſued for; and the | Se2&, 16. Breaking into a ſhop, &r, with intent to 
defendant ſhall be obliged to give bail by natural-born | ſteal or deſtroy, &c. any materjals or implements, de- 
ſubjeas or denifons, to appear in the court out of which | clared to be felony. ; | 
ſuch caþ1as iſſues, at the return of ſuch writ to anſwer | Se#. 17. Cambricks and lawns. made in England after 
ſuch ſuit, and ſhall at the time of ſuch appearance give | the 1oth day of May 1764, to be ſealed at both ends 

bail in the faid court, to anſwer and pay all the penalties | Se#. 18. Commiſſioners of exciſe, upon requeſt to 
incurred for ſuch offence in caſe he be convicted, or to | provide ſeals, and appoint officers to mark the goods: 
yield his body to priſon. | who are to be paid for marking, &c. ſuch goods before 

Se. 10. If any aftion be commenced for any thing | taken out of the loom. 
done in purſuance of this aQ, the defendant may plead | Se#. 19. ManufaQurer to give notice to officer of the 


the general iſſue ; and if the plaintiff be nonſuited, &c. | finiſhing of every piece, who is to mark the ends before 
the defendant ſhall recover treble coſts. 


and of cer. 


| | taken out of the loom. —Penalty on taking any piece out 
| Stat. 4 Geo. 3. Cc. 37. [Intituled, An af for the better | of the loom without giving ſuch notice, and hzving the 
yo eftabliſhing a manufa&tory of cambricks and lawns, or goods | ends marked, 5 /. and loſs of the goods. 
| ef the kind uſually known under theſe denominations, now 


Seft. 20, Officer, on notice of the finiſhing any pieces 
of ſuch goods, ſhall forthwith mark the beginning and 
ends, and fet a number on cach piece before taken out of 
the loom ; and ſhall make a true entry of the numbers, 
lengths, and the number of threads in the warp of each 
piece, on forfeiture of x0 /. 

Set. 21, Officers marking cambricks or l2wns not made 
in England, or marking ſuch goods after taken out of the 
loom, to forfeit 50 /. and be incapacitated. 

Sect. 22, Penalty of 100 /. on bribing officers. 

SeF. 23. Officers to tranſmit to the commiſſioners of 
exciſe an annual account of all goods they ſhall ſtamp, 
and a copy of all entries relating thereto. —Officers, &c, 
to deliver up ſeals, &c. to commiſſioners of exciſe, on de- 
mand, on penalty of 200 /. 

| Se&t. 24. Cambricks and Jawns made in England after 
the 10th of May 1764, found unſtamped, may be ſeized. 
Perſons expoſing to ſale, or having in their cuſtody tor 
ſale, ſuch goods unſtamped, to forfeit 200 /. 

Seft. 25. Goods condemned by virtue of this a&t not 
to be worn here, but fold for exportation, and the buy- 
ers to give ſecurity. = 

Se&. 26. Perſons counterfeiting the ſeat, c. or ſelling 
goods with a counterfeit ſeal, &c. guilty of felony. 

Se. 27. Cambricks or lawns made or begun in Eng- 


carrying on at Winchelſea, in the county of Suſlex ; and 
for improving, regulating, and extending the manufatture 
of cambricks and lawns, or goods of the kind uſually known 
under thoſe denominations, in that part of Great Britain 
called England,] | 

SeF. 1. It ſhall be lawful for any perſon to make and 

| fell cambricks and lawns in this kingdom. | 

S2ft. 2. The King may incorporate the perſons here- 
in named (the preſent ſubſcribers) by the name of the 
Engliſh linen company, with ſuch power of revocation as 
to his Majeſty ſhall ſeem meet : they may chooſe di- 
refors, &c. and purchaſe lands, &c. not exceeding the 

. value of 5001, fer annum; and they may fue and be 
ſued. 

Se. 3. They may raife a capital, not exceeding 
100,000 /.,—Subſcrivers intitled to a ſhare of capital in 
proportion to their ſubſcriptions, and to be members of 
the corporation, —Subſcriptions to be entered, ſigned, and 
atteſted. 

S-Ft. 4. The King may grant power to enlarge the 
capital, | | 

$a. 5. Subſcribers to pay a fourth at the time of ſab- 
{cribing, and the remainder at ſuch calls as the dire&tors 
ſhall appoint. —Ten days notice of every call to be pub- 
liſhed in the London Gazette—On negle& of firſt pay- | land before the commencement of rhis act, to be ſealed. ; 
ment, ſubſcription to be void; and on neglet of ſub-| Se. 28. Forfeitures and penalties to be recovered 11 
ſequent payments, one half of the firſt to be forfeited, | any court of Record at Wejtminfler, one half to the King, 
&c. and the other to the proſecutor, 


$28. 6. DireQors may appoint a houſe in or near Lon- SeF. 29. A capias to iſſue for the penalties in the firſt 
don or Weſtminſter to tranſat their buſineſs. —DireQors | proceſs, —Defendants to give bail. 


to be a court, and nominate all officers and ſervants ; and | Se&. 30. Adtion to be brought in twelve months. 
to take apprentices. Defendant may plead the general iſſue, and ſhall recover 
See. 7. A general annual court to be held the firſt } treble coſts, if judgment againſt the plaintiff. : 
Wedneſday in March for eleQing direQors, | | Se&. 31. The onus þrobandi ſhall lie on the claimer. 
Sect. 8. Qualification of a direQtor to be goo /. capital | S2#. 32. This a&t not to extend to Scetland or Ireland. 
ſtock ; and the qualification*of a perſon intitled to vote | Se&. 33. This at ſhall be a publick ad, 
ſhall be 200 /. capital ſtock, | RE 


Cambridge, 


C A N 


Cambzidge+ 


. *2n to the knights of the ſhire of the county of Cam- 

al ) inſtead of their wages. _ 

WI”. Hen, 8. Cc 15+ ſe. 2. All that hold tene- 
Stat. 35 mbridge ſhall repair the pavements, &c. over 
"ot LT tenements, on pain of 6d, for every yard 

Pare of pavement, and 12d. for every pole of gravelled 

_—_ The chancellor, vice-chancellor, mayor, and 

* their deputies, with four aſſiſtants, two of the 
;rerſity and tWO of the town, ſhall have power at Eaſter 

0 Michaclmas, or Within a month after, to {wear twelve 

' (cholars, ſervants, and other inhabitants, to make pre- 

ent of all that do not pave and amend the ſtreets and 

_ and to ſet fines and amercements, which ſhall be 
ochered of ſcholars by the beadle, and of other inhabitants 

berlain. 

5 = vY "If the ſaid magiſtrates ſhall negle& for fix 

weeks after either of the ſaid feaſts, they ſhall forfeit 5 /. 
me half to the King, and the other half to him that will 


Che 
bailiffs, 


( 


ors ſtat. 7 Geo. 2. Cc. 10. and 18 Geo. 2. c. 20. ſe. 15. 
the vice-chancellor and mayor of Cambridge may act as 
juſtices for the county, Without the landed qualification. 

Camera, From the ol4 German cam, cammer, crooked ; 
whence our Engliſh kembo, arms in kembo ; a comb, 1n the 
north :amb : the preſent 1ri/h uſe cama for a bed, Camera 
ſignified at firſt any winding or crooked plat of ground. 
Tres cameras ad vineam——unam cameram Zerre — t. e. 
a nook of ground. Vide Du Freſne in voce. The word 
was afterwards applied to any vaulted or arched building, 
eſpeciatly to an open tail, or ſhop for ſale of goods ; and 
was by degrees more particularly reſtrained to an upper 
room, or chamber, See Mr. Kennet's Gloſſary to Parochial 
Antiquities. | 

Camica, Camlet, or a fine ſtuff made at firſt of ca- 


lm fete. Hiſt. Dunelm. apud Whartoni Angl. Sac. 
P. 1, p. 766. | 


Camiſta, A garment of the prieſt, called the alb ; in- | 


ditus camilia linea que communu nomine dicitur alb. Pet. 
Bleſenſis, ſerm. 41. | l xs 
 Camoca, A garment made of ſilk, or ſomething bet- 
ter, Unum veſtimentum pro ferialibus diebus album de ca- 
moea, Monaſticon, tom. 3. part 2. p. 81, | 
Campana bajula, A ſmall! portable hand-bell, much 
in uſe among other ceremonies of the Roman church ; 
and ſtill retained among us by ſextons, pariſh-clerks, and 
public criers.— Puatuor eas muneribus patriarcha donavit, 
altart videlicet portatili conſecrato, campana bajula, baculo 
. inſigni, & tunica ex auro contexta. Reverſi in patriam ſua 
quifque dona miraculoſe percepit. David quidem in mona- 
feerio cui nomen Langevilach nolam © altare. Girald. 
Cambr, apud Whartoni Angl. Sacr. P. 2. p."637. 
Campartum, Any part or portion of a larger field, or 
ground ; champerty, a ſhare or diviſion of what would 
otherwiſe be in groſs or common, —Rex cuſtadi inſularum 
d Gernſey, &c. in perpetuum reddantur decime de camparto 
"fro in eadem inſula—Dat. 27. Nov. 19 H. 3- Pryon's 
tliſtor, Colle&. vol. 3. p. 83. | 
Campertum, Uſed for a corn-field, Alicia de Cha- 
Pele furabatur 35 garbas de camperto regis, de quo fatto 
indRata, fugit ad eccleſiam. Pet. in Parl. 3o Ed. 1, 
Campfight. $ee Champion. and 3 7:/. fel. 221. 
_ Campus Partii, or Matt, Was an aſſembly of the 
Rople every year upon May-day, where they confederated 
together to defend the kingdom againſt foreigners and all 
memes. Leges Edw. Confefſor. cap. 35. Denuo in campo 
mrtit convenere, ubi illi qui ſacramentis inter illos pacem 


firmavere, regi omnem culþam impoſuere. Sim. Dunelm. | 


1994, Du Freſne, 


. Cancellare Panus, To cancellate the hands, that 
5, t0 ay them traverſe or a-croſs one another, as the poor 
illdren on the foundation of Pueen's College, Oxon, do 
Mend the provoſt and fellows at table, manibus cancellatis, 
vith their hands leaning a-croſs on the one ſide of the table. 
xtendit collum genu flefendo, cancellatis manibus ſuper 


Feus ſuum, ita decollatur, Clem. de Maydeſtan, de Mar- 


By ſtat. 34 & 35 Hen. 8. C24. a rent 


C AN 


tyrio Ric. Scrope Arahiep. Ebor. 
Sace. P. 2. p. 373. | 

Candlemas-pday, (Sax. Candlemerre) The feaſt of the 
purification of the bleſſed virgin Mary (2 Feb.) inſtituted 
in memory and honour, both of the preſentation of our 
bleſſed Lord, and the purification of the bleſſed Virgin, in 
the temple of Jeru/alem, the fortieth day after her child- 
birth, performed according to the law of Moſes. Levit. 
X11. 6, It is called Candlemas, or a Maſs of Candles, be- 
cauſe, before maſs was ſaid that day, the church bleſſed, 
that is, deputed or ſet apart for ſacred uſe, candles for the 
whole year, and made a procefſion with hallowed candles 
in the hands of the faithful, in memory of the divine 
light, wherewith Chriſt illuminated the whole church at 
his preſentation, when old Simecn tiled him, light to 
the revelation of the Gentiles, and the glory of his people 
ſjrael. St. Luke ii, 32. This teſtival day is no day in 
court, and is tue grand day of Candlemas term in the inns 
of court. Cowell, edit, 1727. | 

Candles, See Exciſe, | 

Canes and Rattans, To what duties liable, 4 Iill, 
& Mar. c. 5. ſec. 2. 

Canes Dpertiae, —Et debent habere canes open tias 
ex mn! genere canum, et non impediatas. Antiq. cuſtu- 
mar, de Sutton Coltield. Dogs with whole feet not lawed, 

Caneſtellus, A balker. In the Inquiſition of ſ{erjean- 
cies, and knight's tees, in the 12th and 13th years of 
Kinfs 7ohn, for Effex and Hertford,—— Johannes de Liſ- 
tone tenet—per ſerjantiam faciendi caneſtellos, i. e. John 
of Lifton held that manor by the ſervice of making the 
King's baſkets. Ew libro Rub. Scacc. fol. 137. | 

Canfara, A trial by hot iron, formerly uſed here, 
which fee in Ordeal, a candente ferro : Si inculþatio fit, & 


apud Whartoni Angl, 


ſe purgare velit, eat ad ferrum calidum, & adlegiet manum 
ad canfaram, quod non falſum fecit + where 
terpreted for candens, 
mels hair. —Richardus de Bury ep/c. Dunelm, contulit | 


eccleſie veſtimentum de nigra camica, cum tribus capis eJuſ- | 


canfara 1s \nt- 
Du Freſne. 2 EEO 

Cantpulus, A ſhort knife or ſword : Ne quis viator 
canipulum deferret vel arcum. Rad. de Diceto, anno 
1275. PEE 

Canna, A rod in meaſure of ground, or diſtance.— 
Papa Clem. 4. pont. ſui An. 1. concedit generali & pro- 


 vincialibus miniſtris ac univerſis fratribus ordinis minorum 
fratrum in Anglia—ut nulli ſeculari vel religio/o ecclefiam 
q . . . . . = 

| vel monaſterium ſeu oratorium jam edificatum in aliquem 


 locum transferre liceat infra ſpatium 300 cannarum ab iþ- 
forum eccleſus menſurandarum——volumus quamlibet if/a- 
rum cannarum o&o palmorum longitudinem continere, EX 
Regiſtr. Walt, Giffard Archiep. Ebor. fol. 45. 

Canon, 1s a law or ordinance of the church ; and the 
Greek word canon, from which is derived the canon law, 
ſignifies a rule, becauſe it leads a man ftraight, neither 
drawing him from one fide or the other, but rather cor- 
reQting him. The canon law conſiſts partly of certain 
rules taken out of the Scripture ; partly of the writings 
of the ancient fathers of the church ; partly of the or- 
dinances of general and provincial councils ; and partly 
of the decrees of the popes in former ages. And it 
is contained in two principal parts, the decrees and 
 decretals, The decrees are eccleſiaſtical conſtitutions made 
| by the pope and cardinals, and were firſt collefted by [vs 
biſhop of Carnet, who lived about the year 1114, but 
afterwards perfeCted by Gratian, a Benediftine monk, in 
the year 1149, and allowed by pope Eugentus to be read 
in ſchools, and alledged for law. They are the moſt 
ancient, as having their beginning from the time of Con- 
/tant:ne the Great, the firſt Chriſtian Emperor of Rome. 
The decretals are canonical, epiſtles written by the pope, 


| or by the pope and cardinals, at the ſuit of one or more 


perſons, for the ordering and determining of ſome matter 
of controverſy, and have the authority of a law ; and of 
theſe are three volumes, the firſt whereof was compiled 
by Rymandus Barcinius, chaplain to Gregory the ninth, 
and at his command, about the year 1231. The ſecond 
volume is the work of Zoniface the Eighth, collected in the 
year 1298, and the third volume, called Glementines, were 
made by pope Clement the Fifth, and publiſhed by him in 
the council of Vienna, about the year 1308. And to 
theſe may be added ſome novel conſtitutions of John the 
2 'T wenty*- 


CAN 

F wenty-ſecond and ſome other biſhops of Rome. As the de- 
crees {ct out theoriginof the canon law, and the rights, dignt- 
ties, and degrees of eccleſiaſtical perſons, with their manner 
of election, ordination, &c. fo the decretals contain the law 
to be uſed in the eccleſiaſtical courts; and the firſt title in 
every of them is the title of the Bleſſed Trinity, and of the 
cathil c faith, which is followed with conſtitutions an 
caltoms, judgments and determinations, in ſuch matters 
and cauſes as are liable to eccleſiaſtical cognizance, the 
lives and converſation of the clergy, of matrimony and 
divorces, inquiſition of criminal matters, purgation, pe- 
nance, excommunication, &c. But ſome of the titles of 
the canon law are now out of uſe, and belong to the com- 
mon law ; and others are introduced, fuch as the trials of 
wills, baſtardy, defamation, &c, Trials of tithes were 
anciently in all caſes had by the eccleſiaſtical law, though 
at this time this Jaw only takes place in ſome particular 
caſes, Sce Duck de Fure Civil. Reomanor. Ridley's View 
of the Civil and Eccleſ. Law. Ayliff*'s Parergon. 

Stat. 25 Hen. 8. cap. 19. /. 1. enaQts, The clergy ſhall 
not preſume to claim, or put in ure, any conſtitutions or 
canons; nor ſhalt ena, promulge, or execute any ſuch ca- 
nans 9” ordinances in their convocations (which always ſhall 
be aſſembled by authority of the King's writ) unleſs the 
clergy may have the King's royal aſſent and licence ts make, 
promuſge, and execute ſuch caxons and crdinances ; upon 
pain of every one of the clergy, doing contrary, and being 
theresf convi, to ſuffer impriſenment, and make fine at the 
King's will. © | £ 

| Seft. 2. No canons ſhall be made or put in execution 
within this realm by authority 5f the convecation, which 
ſhall be repugnant to the King's prerogative, or the cuſ- 


toms, laws, or flatutes of this realn. 


*Fhe King, without parliament, may make orders and 
c:nſiitutions to bind the clergy, and may deprive them if 
they obey not z but they cannot make any conſtitutions 
without che King. Crs, F. 37. per omnes F. &c, Trin. 
2 Jaccm þl.13.. -- | 

Reloived, that the canons of the church made by the 
convocition and the King, without parliament, ſhall bind 
in matters ecclefiaſtical as well as an act of parliament ; 


_ for they ſay, that by the Common law every biſhop in his 


diocele, archbiſhop in his province, and convocation-houſze 
in the nation, may make canons to bind within their 
limits. When the convocation makes canons of things 
appertaining to them, and the King confirms them, they 
ſhall bind all the realm. A. 783. þl. 1083. Trin. 
4 Fac. in Cane. with the aſſiſtance of the two chief ju- 
{tices and chiet baron. Bird v. Smith. | 
Ca1ons made by the pope and allowed here, yet unlef: 
they were allowed by parliament were not good. Arg. 


_ Ral. 454. per. 'Dr. Martin, Hill. 14 Fac. in the Exche- 


quer-Chamber. , | 

Where there is a ſpecial cuſtom for the chufing church- 
wardens (viz. that the parſon ſhall have the eleftion of 
one) the canons cannot alter it, eſpecially in London, 


where the parſon and churchwardens are a corporation to 


parchaſe lands and demiſe their lands. Cro. 7. 532. 
pl. 15. Paſch. 17 Fa. B. R. Warner's caſs. | 

"Che canons are the eccleſiaſtical laws of the land, but 
ſhall not bind here unleſs received, as appears by ſtat. 
25 Hen. 8. 21. and the ſtat. De Bigamis, and the ſtat, of 
Merton, as to one born before marriage, tho?” by the canon 
law he was legitimate, yet by our law he is not ; per cur. 
72a. 160; Trin. 3 Cur. B. K.. | 

The canons made 1571, in Queen El:zabeth's time, 
and the 21 Jac. being confirmed by Q. El:z. and K. 
Jac. are good, by the ſtat. 25 Hen. 8, as long as they do 
not impugn the Common law or prerogative of the King, 
and before the 25 Hen. 8. 19. the eccleſiaſticks might 


make canons without the King, but are by that ſtatute 


reſtrained ; but ſince that ſtatute they may make canons 
with theaſſent of the King, ſo long as they are not contrary 
to the laws of the land, or derogatory of the King's pre- 
rogative, 2 Lev. 222. Trin. 39. Car. 2. B, R, CGiry v, 
Pepper. 

Eccleſiaſtical perſons are ſubjeCt to the canons. Thoſe 
of 1640 have been gue/tioned, but no doubt was ever 


' ment. to_bind the laity ; per cur, Carth, 48 


tion. 2. Martyrologium, a regiſter of their peculiar 


hundred villages, being a Briti/h word compounded of the 


- . . .* . 1 
perſon mixt; our law allowing him two capacities, 


ſucceſſors; and a parſon hath the like : but Aa layman, 


CAP 


made as to thoſe of 1603 ; fer cur. 1 Salk, x 34. Þ 
11, 3. B. B. The Biſhop of St. David's y. FF Kh, 
All the clergy are bound by the canons conficme 
by the King ; but they mult be confirmed by the wh, 
B. R. The Biſhoþ of St. David's v. Lucy, NY V3. 
In the primitive church the laity were : 
{ſynods., When the empire became Chrigi;h*urat wn 
was made without the Emperor's conſent, The Em In 
conſent included that of the people, he having in bile 
the whole legiſlative power, which our Kings have. x - 
therefore if the King and clergy make a canon, it binds 1x 
clergy in re ecclefiaſtica ; but it does ngt bind laymen: th : 
are not repreſented in convocation ; Jp 


| their conſent js nej- 
ther aſked nor given. 2 Salk, 412, þl, 2. Hill, 


I 4 
B. R. Matthews v, Burdett. ” 
No canons, /nce 1603, can þropris vigore bind laymen 


Per Holt Ch. J. 6 Med. 190, Trin. 3 Ann. B. R, | 
caſe of Britton v. Standiſh. © | 

Canon was formerly uſed for any preftation, penſion, 
or other cuſtomary payment, Si vero difti priar ig 
monacht aliquo predittorum terminerum ceſſaverint a falu- 
tione firme difte eccleſie de Rading, þrater debitum cg. 
nonem zlhius termini dimidiam marcam argenti,—Cartular 
Rading MS. Willielmus epi/e. Wigorn. concefit abbati 
& conventui de Eveſham annuum canonem xv, marc, aq 
conſiruetionem operis eccleſis de Eveſham, & ecleſi 
Ambreſbury. Teft. Simone Abb. Perfore. Petro Archiq, 
Wigorn, Ex Cartul. de Eveſham MS, Cotton, fol, 13, 

Canonium, Chehnsford in Eſſex. 5 

C anon Religtoſoum, A book wherein the religious 
of every greater convent had a fair tranſcript of the rules 
of their order frequently read among them as their local 
ſtatutes z whica” book was therefore called Regu/a, and 
Canon, The public books of the religious were theſe 
four: 1. Mifale, which contained all the offices of deyo- 


ſaints and martyrs, with the place and time of paſſion, 
3. Canon or Regula, the inftitution and rules of their 
order. 4. Necrologium or Obituarium, in which they en- 
tered the death of their founders and benefactors, to ob- 
ſerve the days of commemoration for them, But as the 
two firſt, ſo likewiſe the two latter were ſometimes joined 
in the ſame volume. ——Fennet's Glsffary. 
' Cantel, (Cantellum, velut quantillum) Is that which 
is added above meaſure. Nullum genus blad: vendatur per 
cumulum ſeu cantellum, preter avenum, braſtum & farinam. 
Stat. de Piſtor. cap. 9. It ſeems alſo ſometimes to fig- 
nify the ſame with that we now call lump. See Poltcn, 
Temps H. 3. Ed. 1. or Ed. 2. cap. 4. & 9g. It ſignifies 
alſo a piece of any thing, as a cantel of bread, cheeſe, and 
the like. 25 ages 
Canterbury, Sce Dozobernia. 
Cantred, or rather Cantref (Cantredus) Signifies an 


adjeQtive cant. 1.2. an hundred, and tret, a town or vil- 
lage. In Wales, the counties are divided into cantreds, 3s 
in England into hundreds, The word is uſed anno 28 
H.8. cap. 3. See Commote. See alſo Mr, Kennet's 
Gloſſary, in verbo Cantredum. 1 rh Wy 

Capacity (Capacitas) An ability or fitneſs to contain 
or receive. In law it ſignifies, when a man, or body po- 
litick, is able to give or take lands, or other things, Or 
to ſue aftions, As an alien born hath a ſufficient capacity 
to ſue in any perſonal aCtion ; but in a real aQtion it is a good 
plea to ſay, he is an alien born; and pray, if he ſhall be an- 
fwered, Dyer, f. 3. pla. 8. If a man enfeofÞ; an alien and 
another man, to the uſe of themſelves, or, &c. It ſeems 
that the King ſhall have the moiety of the land for cv, 
by reaſon of the incapacity of the alien. Dyer, /#! 353- 
pla. 31. By the Common law, no man hath capacity 10 
take tithes but ſpiritual perſons, and the King, who 15 4 


natural, and a politick. In the firſt he may p_ 
lands to him and his heirs; in the latter, to him and M1 


who is not capable of taking tithes, was yet capable to dil- 


; - 4 ; as 
charge tithes at the Common law. in his own land, 


C A# 

ſpiritual perſon: See Co. /ib. 2. fo! 44. Perſons 
of treaſon or felony, idiots, lunaticks, infants, 
without their huſbands, &c. are not capable 
> make 207 deed of gift, grant, or conveyance, unleſs it 
4 1 ſome ſpecial caſes. But all other perſons void of 
® Jiments are capable of. making grants and convey- 
ww and to ſue and be ſued, being twenty-one years of 
= ag at fourteen, their age of diſcretion, they are ca- 
"Me by law to marry, be a witneſs, &c. See Co. Lit. 

, 02, 403+ 
ge A hood, cap, or covering for the head. It 
'« mentioned IN Mat. Paris, anno 1227, viz. Concedant 
vis pannos probationts, videlicet duas tunicas fine capucio, & 
ringulum © braccas & Caparonem uſque ad cingulum, 
eat. 17 17» 

OE, Is a nk judicial touching plea of lands or te- 
nements; ſo termed (as molt writs are) of that word in it- 
ſelf, which imports the  Chieteſt end and intention there- 
of, And this is divided into cape magnum, and cape par- 
yum, bot! which take hold of things immoveable, and 
{6-1 (0 Ciffer between themſelves in thele - points : Firſt, 
Becaule cape magnum, or the grand cape, i-th betore ap- 
peartnce, and cape parvum afterwards, Second!y, The cape 
magnum ſuramoneth the tenant to »n{wer to the default, 
and over to thz demandant. Cape parvum ſurmoneth 


well as 1 
attainted 


" the tenant to anſwer the default only ; and therefore is | 


called cope parvum, or in the French Engliſh þetit cape, 
Old Nat. Brev. fol. 161, 162. | Yet ſngham faith, 
that it is called petit cape, not - becavſe it is of a 
ſmall force, but- for that it conſifeth of few words. | 
Cape magnum, 1n the Old Nat. Brev. is thus defined ; 
this is a judicial writ, and lieth where a man ' hath 
brought a recipe quod reddat of a thing that toucheth 
plea of land, and the tenant makes default at the 
day to him given in the writ original, then this writ 
ſhall go for the King to take- the land into the King's 
hands, and if he comes not at the day given him by the 
grand cape, he has loſt his land, &c. A precedent and 
torm of this writ you may ſee: in the Xegifter Fudicial, 
f. 2, b, it ſeemeth after a ſort to contain in it the effect 
of miſſonis in pofſeſſionem, & primo et ſecundo decreto among 

the Civilians : for as the firſt decree ſeizeth the thing, 
and the ſecond giveth it from him that the ſecond time 
defaulteth in his appearance ; ſo this cape both ſeizeth 
the land, and alſo afligneth to the party a farther day of 
appearance ;z at which, .if he come not in, the land is 
lorfeited; yet is there a difference between theſe two, 
courſes of the Civil and Canon law. Fir/t, For that 
miſio in poſſeſſionem toucheth both moveable and immove- 
able goods, whereas cape is extended only to immove- 
avle, © Secondly, That the party being ſatisfied of his de- 
mand, the remanet 1s re{tored to him that defaulted ; 
but by the cape all is ſeized without reſtitution. Thirdly, 
miſſio in poſſeſſ.. is to the uſe of the party agent, the cape 
Is to the uſe of the King, Of this writ, and the explica- 
tion of the true force and effe& thereof, read BraFon, 
lib. 5. tra. 3. ca. 1. N. 4, 5, 6, See Cape ad va- 
lentiam. - IP | Wh POET hot 

Cape .parvum, In the 0d Nat. Brev. ol. 162, is 
thus defined : This writ lieth in caſe where the tenant is 
ſummoned in plea of land, and cometh at the ſummons, 
and his appearance is of record, and after he maketh de- 
ult at the day that is given to him, then ſhall go this 
vrit for the King, &c. The difference between the 
grand cape and petit cape (which in effe&t or conſequence 
Te alike) is that the grand cape is awarded upon the de- 
iendant or tenant's not appearing or demanding the view 
in ſuch real ations, where the original writ does not men- 


tion the parcels or particulars demanded ; and the petit | 


cape after appearance or view is granted. Of this like- 
viſe you may ſee the form in the Regiſter Judicial, fol. 2. 
Of both theſe writs read Fleta, lib. 2. cap. 24+ ſef. mag- 
num & ſe, Cowell, | | 6 ad OTA; 60 
Cape ad valentiam, Is a ſpecies of cape magnum, ſo 
alled of the end whereunto it tendeth. In the 01d Nat. 
Brev. fol. 161, 162. it is thus deſcribed : This- writ 
lieth where any is impkaded of certain Jands, and I 
_ VYouch to warrant another, againſt whom the ſummons 
al warrantizandum hath been awarded, and the ſheriff 


CAP 


cover. againſt me, T ſhall hive this writ agtintt the 
vouchee, and ſhall recover ſo much in value of 'the land 
of the vouchee, if he have ſo mich z and if he have not {6 


ments as deſcend to him in fee-ſimple ; or if he purchaſe 
afterward, I ſhall have againſt hin a re-fummons; and if 
he can ſay nothing, I ſhall recover the value. Here note; 
that this writ lieth before appearance. Of theſe writs and 
their divers uſes, fee the table of the Reg. Judicial, verbs 
Cape, Cowell, A bores 
Capella, Before the word chape! was reſtrained to an 
oratory, or depending place of divice worſhip, it was 
uſed for any ſort of cheſt, cabinet, or other repoſitory 
of precious things, eſpecially of religious relicks;————z 
Regnante Stephano, Nigellus Epiſc. Elienſis, pro inmi- 
nenti fibi negotio auxilium domine Imperatricis, & ſucrum 
colloquium requirendum putavit, Dui dum pergerit homines 
regis imvadunt, abſque miſeratione bonis ſuis dijpoliant, eques 
& imndumenta, inſuper capellam oefptiman, quam  epiſcop#s 
fecum de ecclefia tulerat, in comtaminatis manibus rapiunt: 
Hiſt, Elien. apud- Wartoni Angl. Sacr. p. 1. p. 622. 
The inſtitution and dependence of chapels, and their ca- 
pellanes, with the dignities and liberty of mother-churches; 
is treated of at large in Mr, Kennnet's Parach. Antiq. 
þ- 580. | Gorell, edit. 1727; | ; 13s 
Capella ve loribus, A chaplet, or coronet; or gar- 
land of flowers for the heal.,—Tanta varietas' & Jaſcivia 
apparet in familia prelatorum multor:m in veſiibus partitis; 
& virgatis; capellis de floribus, & corrigits deauratis, G&c; 
Opuſcul. Tripartit. apud Faſciculam Rerum, &c. Ap- 
pend. p. 225. IE TOES 4 on 
Capella lineata, A head-piece lined, 4bbas de Ne: 
vele tenet in Com. Lincoln. per ſervitium reddendi do- 
mino regi unam Capellam lineatam de Syndone, .& : unum 
par calcarium deauratorum—'Tenures, p. 64. an. 9 Ed. 1, 
Capellus, A cap, bonnet, hat, or other covering 
for the head. — =Capite diſcooperto,. fine capello, cum une 
garlanda de latitudine minoris digiti ſui 15 Joh: Te- 
nures, Þ. 32. | WT 
Capellus militis, A helmet, or military head-piece; 
Puando moritur, dabit fimiliter relevium modo quo 
prius, niſi habuerit equum, & tunc heres ejus veniet ad 
curiam domini cum equo meliori, ſella, frens, & capello, 
gladio & calcaribus,===Conſuetud. Domus de Farendon, 
MS. f. 21. pe | ER | 
 Captas, Is a writ of two ſorts ; one whereof is called 
capias ad reſpondendum, betore judgment, where an ort-. 
ginal is ſued out, &c. to take the defendant, and make 
hin anſwer the plaintiff; and the other a writ of execu- 


ſatisfaciendum, capias utlagatum, &c. Cowell. See The 
Attorney's Prattice in the Court of Common Pleas, vol. 1. 
p. 63, &c. See alſo The Attorney's Praftice in the Court 
of King's Bench, vol. 1. page 304: =Y 


Form of a Writ of Capias in C. B. in Treſpaſs. 

\ EORGE the Third, &c. to the ſheriff of Middleſex, 
Jy greeting. We command” yot, that you take A.B, 
late of the pariſh of —— in your county, —— 
if he ſhall be found in your bailtwict, and keep him fafeiy 
ſo that you have his body before our juſtices at Weſtminſter 
on the oRave of St. Hillary, to anſtver W. P. in a plea, 
wherefore with force and arms he broke the cliſe of the ſaid 
'W. at Weſtminſter, and did other injuries to him, to his 
great damage, and againſt our peace ; and have there this 
writ, Witneſs Sir Charles Prat, knight, at Weſtmin- 
ſter, the ———— day of ————— in the ———— 
year of our reign, _ 


Capias. ad ſatisfaciendim, 1s a writ of execution 
after judgment, lying where .a man recovers in an action 
perſonal, 'as for debt or damages, or detinue in the King's 
court ; and he againſt whom the debt is recovered hath 
no lands nor tenements, nor ſufficient goods, whereof 
the debt may. be levied. For in this cafe, he that re- 
covereth ſhall have this writ to the ſheriff, commanding 
him; that he take the body of him againſt whom the debt 
is recovered, and he ſhall be put in priſon, until fatif- 


fation made. Cowell, 
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pl 


5 "rr © This 


cometh not at the day given; then if the demandant re- 
OL, | # . 


much, then I ſhall have execution of ſuch lands and tene- _ 
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This writ was by the Common law only 1n treſpaſſes, 
quare vi & armis, being dire&t and wilful wrongs ; but 
now by the ſtatute 25 Ed. 3. may iſſue in other caſes. 


"It 1s deemed a full execution, and in the law ſufficient 
for the whole debt ; for corpus humanum non recipit @/ti- 


mationem ; and where the body is taken on a captas ad 
ſatisfaciendum, no other execution can be had againſt the 
defendant's lands or goods. But in caſe the defendant 
dies in execution, the plaintiff, his executors or admini- 
ſtrators may, by ſtat. 21 Fac. 1. c. 24. ſue forth execu- 
tion againſt the lands and tenements, goods and chartels 
of the defendant ſo dying in execution, in like manner as 
if the deceaſed defendent had never been taken in execu- 
tion; in this caſe the judgment muſt be revived by /crre 
Facias. Attorn. Pratt, in C. of Common Pleas, vol. 1. 
-P.:222z' 223; | 

If two be bound jointly and ſeverally to me, and I ſue 
them jointly, I may have a capzas againſt them both, and 
the death or eſcape of one ſhall not diſcharge the other ; 
but I cannot have a caþias againſt the one, and another 
kind of execution againſt the other, becauſe though they 
be two ſeveral perſons, yet they make but one debtor when 
I ſue them jointly ; but if I ſue them ſeverally, I may 
ſever them in their kinds of execution ; though it once 
ſatisfaQion be had of one, or againſt the ſheriff for an 


eſcape of one, the reſt may be relieved upon an audita 
querela, Hob. 59. | 


Form of Capias ad Satisfaciendum in Debt. _ 
FNEORGE the Third, by the grace of God, of Great 


Britain, France, and Ireland, King, Defender of the 
Faith, &c. to the ſheriffs of London, greeting. We com- 


- mand you, that you take W. B. late of London, cabinet- 


maker, otherwiſe called W. B. late of the pariſh of 

in the county of Middleſex, cabinet-maker, if he be found in 
your bailiwick, and keep him ſafely, ſo that you may have his 
body before our Fuſtices at Weſtminſter on the morrow of 
the Holy Trinity, to fatty R. R. as well of a certain debt 
of fifty pounds, which the ſaid R. in our court before our 
Fuſtices at Weſtminſter recovered againſt him, as of ſixty- 
three ſhillings, which in our ſaid court were adjudged to the 
ſaid R. for his damages, which he had by occaſion of the de- 
taining the debt, whereof the ſaid W. is convifted ; and 
have there this writ. Witneſs Sir Charles Prat, knight, 


' at Weſtminſter, the __ dayof. in the 


year of our reign. 


Capias conducos ad p2oficiſcendum, Ts an original 
writ, which lies by the Common law againſt any ſoldier 
that hath covenanted to ſerve the King in his wars, and 
appears not at the time and place appointed, directed to two 
of the King's ſerjeants at arms, to arreſt and take him 
whereſoever he may be found, and to bring him coram 
conciliono/iro; with a clauſe of aſſiſtance. 4 1nft. fol. 128. 

Capias ad ſatisfaciendum infinite (22 & 23 
Car. 2. A for relief of ſoldiers.) | | 

_ Capias in Withernamium de Averits, Is a writ 
lying tor cattle in Withernam. Reg. of writs, fol. 82. & 
83. See Withernam, | 

Capias in Withernamium de Yomine, 1s a writ 
that lies for a ſervant in Withernam. Reg. fol. 19. & 80. 
See UWithernam. hs 

Captas pro fine, Is where one, being by Judgment 
fined to the King upon ſome offence committed againſt a 
ſtatute, does not.diſcharge it according to the fs, ty 


\ By this therefore his body is to be taken, and committed 
to priſon until he pay the fine.” Coke, lib. 3. fol. 12. or | 


where, upon a non eff faftum pleaded, his plea is by evi- 
dence, or his own ſubſequent acknowledgment, not made 
out or verified, and the like. 

Capias utlagatum, Is a writ which lies againſt him who 
is outlawed upon anyadtion, perſonal or criminal; by which 
the ſheriff apprehends the party outlawed for not appear- 
ing upon the exigent, and keepsi him in ſafe cuſtody till 
the day of return, and then preſents him to the court, 
there farther to be ordered for his contempt, who (if in the 
Common Pleas) was in former times to be committed to 
the Fleet, there to remain till he had ſued out the King's 


- 


tum redimendum, Capitale redimentis conjefent ; i, e. if the 


TAS: 


charter of pardon, and appeared to the ation, At pref 
in the King's Bench, the outlawry cannot be reverſed by. 
the defendant appear in perſon, and by a preſent af _ 
to the judges obtain their favour to reyerſe jt. fu ya 
the Common Pleas, the defendant (not ing an Sug "I 
or adminiſtrator) is now to give good bail (which = 
allowed to do by attorney) to anſwer the a&ion if the 
debt or damage demanded be 20 /, or above; and 1, 2 
the plaintiff's charges, before the eutlawry be reve p 
And by a ſpecial capias utlagatum in the ſame writ, ra 
ſheriff is commanded, and may ſeize all the defend, 
lands, goods, and chattels for the contempt to the Ki. 
and the plaintiff may (after an inquiſition taken therey -h 
and returned into. the. Exchequer) obtain a leaſe of the 
lands extended, and a grant of the goods, whereby to com l 
the defendant to appear ; which, when he ſhall have{o Fa 
and reverſe the outlawry, are to be reſtored to him, Cob 
Cld Nat. Brev. fol. 154. and Table of Reg. Tudic. verby 
Capias, Cowell, edit. 1927. See Dutlawyy, 

Captatur p2o fine, Taken away, and other proyifigns 
in lieu thereof, 5 Will. & Mar. c. 12. 

Capita WLarontarum, The chief ſeats of barons, 
Bratton. _ 

Capitagium. See Chevage, 

Capttale, The thing which is ſtolen, or the value of 
it. Ir is mentioned in Leg. H. 1. cap. $9. Viz. St fur- 


theft be redeemed, let the thing ſtolen, or the value of it, 
be returned. | 

Capttale vivens, Live cattle. 7: Leg. Athel/lani. Red- 
dam de meo proprio decimas Deo, tam in vivente capitali, 
quam in mortuis fruflibus terre. | 

Capite, From caput, the head ; and ſo tenure in caþite, 
is to hold of the King, the head of the commonwealth, It 
is 2 tenure that holds immediately of the King, as of his 
crown, be it by knight-ſervice or ſocage, and. not of any 
honour, caſtle, or manor, and for this it is called a 
tenure, which holds merely of the King; for as the 
crowa is a corporation, a ſeigniory in groſs, ſo the King, 
who poſſeſſes the crown, is in the eye of the law perpetual- 
ly King, never in his minority. F. IV, B. fol. 5. Yea 
man may hold of the King, and not zn capite ; that is, not 
immediately of the crown in groſs, but by means of tome 
honour, caſtle, or manor belonging to the crown, Of 
this Kitchin, fol. 129. faith well, that a man may hold of 
the King by knight-ſervice, and not 7 capite ; becauſe 
that is in the King's hands, by deſcent from his ancel- 
tors, and not immediately of the King, as of his crown. 
And this tenure in capite is otherwile called, tenure hold- 
ing of the perſon of the King. Dyer, fol. 41. Broke, tit, 
Tenure, nu. 65, 99. But this tenure is now aboliſhed, and 
by 12 Car. 2. cap. 24. all tenures are turned into free and 
common ſocage. The ancient tenure in capite was of two | 
ſorts, the one principal and general, which is of the King ; as 
caput regni, & caput generalifſimum omnium feoderum, the 
fountain whence all feuds and tenures have their main ori- 
ginal ; the other ſþecial and /ubaltern, which was of a parti- 
cular ſubje&t, as caput feudi, ſeu terre illius ; ſo called, be- 
cauſe he was the firſt that created and granted that feud or 
land in ſuch manner of tenure : he was thereupon called 
Capitalis Dominus, & Caput terre illius ; among the Feu- 
difts, Capitaneus Feudi illius. Vide Spelman of Feuds, cap. 4. 

Capitilitium. See Chevage, It is what we now 
call foll-money, 


Improba Romani poſcunt a Rege tributa, ' 
Cujus ad arbitrium diſponitur omne tributum, — 
Et capitalitium cogunt appendere fummam. Du Fre ne. 


Cavititium, A covering for the head ; ſometimes if 
Canis a collar of a coat. _ is mentioned in the {tatuic 
H. 4. anno 1. Puod fi aliquis miles, vel aliqua perfous 
minoris flatus, det aliquam liberatam panni vel capitiuo 
rum contra formam flatuti, &c, ER 

Capituli Agri, The had-lands, or head-lands, 9; 3 
at the head, or upper end of the lands or furrows: ike 
nonici (Burceſter) conceſſerunt hominibus de \Vrec _=— 
duas acras prati pro capitibus ſuarum eroftarum Fenus on 


CAR 


; molendinum, &c. Mr. Kennet's Paroch, Antiq. 

het wn See Pavedelond, 
p. 13 itula Ruralia, Clerical aſſemblies, or chapters 
CP the rural dean, and parochial clergy within the 
er p of every diſtinet deanery ; at firſt every three 
-n then once 2 month, and more ſolemnly once a 
rarer, of which ſee the praCtice at large in Mr. Kennet's 


h. Antiq. þ. 040» 
"Caps, See Pats, 


he that hath the governance of the whole hoſt; or ſpe- 
cial, as he that leads but one band. 'There is another ſort 
of captains, qui urbium prafetti ſunt, quibus plebs ab aliquo 

riorum gubernanda committitur. So we have captains 
of caſtles here in England, as of Dover, the iſles of 


Jrrſey, Guernſey, Wight, &c. Cowell, edit, 1727. | Bee | 


{fr's, | 
ale, It is mentioned in Leg, Ine, cap. 42. apud 


Brimpton; and it ſignifies cattle, viz. Ruftict curtillum 
tet eſſe clauſum eftate ſimul & hyeme ; fi diſclaufum ſit 
& introcat alicujus vicini ſui captale, &c. nihil inde re- 
cifiat. See Capitale. OR 

Caption (Captio) When a commiſſion 1s executed, 
and the commiſſioners names ſubſcribed to a certificate, 
declaring when and where the commiſſion was executed, 
that is called the caption, which commonly begins thus :;— 
By virtue of this commiſſion, we, &C. or, the execution of 
this commiſſion appears in a certain ſchedule hereunto an- 
nexed, &c. | 

Captives. An a& made for relief of captives taken 
by Turkiſh, Mooriſh, and other pirates, and to prevent 
taking of others in time to come. 16 & 17 Car, 2. 


caþ. 24+ 

Cateare (Captura) the taking of a prey, an arreſt, or 
ſizure ; and it particularly relates to prizes taken by pri- 
vateers in time of war, which are to be divided between 
the captors, GC. | 

Caputagium, —1{» cujus fadi memoriam etiam qua- 
tur denarios de caputagio meo, ſicut mos eff ſecularibus ta- 
libs facere, ſuper altare dominicum predft loc gratanter 
imponens, Dugdale Warwickſh. f. 193. a. Some think | 
it may ſignify head or poll-money, or the payment of it.— | 
But it is indeed the ſame with chevagium, chevage, 

Caput anni, New-year's-day ; upon which of old was 
_ the /eſtum fliultorum. So caput kalendarum Maii, 

}-day. 

Caput bazoniae, Is the caſtle or chief ſeat of a noble- 
tizn, Which is not to be divided among daughters (if 
there be no ſon) but muſt deſcend to the eldeſt daughter, 
ceteris filiabus aliunde ſatisfaftis. 

Caputia (from caþut, the head) Is uſed for the head, 
or hade of any land :—=— Gum: caputiis & - fdlingis prati. 
See Buttum terrae, 

Caput jejunii, Aſh-Wedneſday, being the head, the 
beginning or firſt day of the quadrageſimal, or Lent faſt. 
Some annual payments were afligned to be made 7n capite 
Jquni. Mr, Kennet's Paroch. Antiq. pag. 132. 

Caput loci, The end of any place. Ad caput ville, 
at the end of the town ; the end or upper head, + 

Car, and Char, The names of places beginning with 
_ far and char ſignify a city; from the Brit. caer, i. e, 
_ evifas; as Carlifle, and many others. 

Caravana, A caravan, or joint company of travellers 


in the Eaſtern countries, for mutual condudt and defence : 


—Egreſſa caravana noſtra de Joppa verſus exercitum ve- 
mebat onuſta viftualibus & aliis clitellis woes 
Ka Vineſauf. Richardi Regis Iter Hieroſol, lib. 5. 
« $2, | | 
Carcan, Is ſometimes expounded for a pillory. 
Carcannum, A priſon. LL. Canuti regis, 
2 catus, Loaden ; as a ſhip with her freight —— 
- corpore cufuſlibet magne navis carcatz cum rebus vena- 
is. 4 denar, Pat, 10 R. 2. par. 1. m. 30. 
c Carcell Xe, The fees paid to a gaoler when the pri- 
ar 18 diſcharged. 
Cards and Dice, Importation of them prohibited, 
329, 4. c, 4. enforced by 10 Ann. c, 19. ſe, 167, 
SHR | 


EC A Re 


Every. pack of cards to pay 64. atid every pair of dice 8: 
9 Ann. c. 23. ſet. 39. Penalty for not giving notice of 
the place where cards' or dice are made, or removing 
cards or dice before they are marked, except in order for 
exportation, 9 Ann. c. 23. ſe. 4. 10 Ann. c. 19. ef. 
166, 170, Limitation of ' the time of proſecution upori 
bonds for exporting cards and dice, 5 Geo. 1. c. T9. ſe. 


| 48. Penalty on defacing the ſtamp of cards or new- 


| | ſpotting dice, 6 Geo. 1. c. 2t. ef. ce, A pas 
tain (Capitaneus) Is one that leadeth, or hath com- | ſe. 55, An additional 


14 of a company of foldiers ; and is either general, as | 


duty of 6d. on every pack of cards, and 55s, on every 
pair of dice, 29 Geo. 2. c. 3. See Dcamps, 

Care and Carectata (Sax. cret, hence cart) A cart 
or cart-load, Facient precarias de caruca & carecta, 
7. &. de aratro & carro., Cuſtumar. prior. Lewes "21S, 
—Yuinque careQtatas clauſture, ad predifte terra clauſ- 
turam ſuſtinendam. Mon. Angl. 2 Par. f. 340. a. 

Carectata plumbi, A pig, or maſs of lead, weighing 
128 ſtone, or 2100 pounds—Saccus lane debet ponderare 
28 petras, & ſolebat ponderare ſummam frumenti, & ſic 
faccus lane ponderat ſextam partem caractatze plumbi, /c:/, 
20 petres, ſexies vigintt & of?o petre faciuut careatam 
plumbi London, ſumma {braruni carattate London. dus 
mille & centum libre, ſril. de Watertothmaler, ſex ſacct 
lane faciunt careCtatam plumbi, —Ex Cartular, $. Albani, 
MS. Cotton. Tiber. T. 6. fol. 260. 

Caretarius or Carettarins, A carter. Scart—— 
Ducd ego Herewardus Pril. dedi—— 1n liberam, puram && 
perpetuam eleemoſynam Deo 3 aituri B, Marie in conven-. 
tual: eccleſie Leominſtr. 12 d. annui redditus provenientes de 
guodam meſſuagio in mariſco quod fuit Richardi caretarii, &c; 
Sine dat. Ex Libro Chart. Priorat. Leominſtr. See 
Carreta, F. 


rum,—— quod de bobus, vacas, mulionibus &c. magna & 
quaſi intollerabilis eſt cariftia hits diebus ſub, &c, Pat. 
8 Ed. 1. m. 14. intus. x RE. 

Caritas, Ad caritatem, poculum caritatis, A grace-cup, 
or an extraordinary allowance of wine, or other good 


moration of their founders and benefaftors. So among 


ſolemnibus quum fratres fuerunt in cappis, medonem habuc- 


| runt im juſtis, & fumulas ſuper menſam, & winum ad cati- 


tatem, ef 7ria generalia, & quatuor vel quing; pietantias — 
& hec eff afſiſa quum pro cereviſia vinum debent habere, 
unuſquiſque ſcilicet habere debet duas caritates in die. Car- 
tular, Abbat. Glaſton. MS. f. 29. 
Carke, Seems to be a quantity of wool, whereof thirty 
make a ſarpler, 24 H. 6. cap. 2. See Darpler, 
Carliſle, The ſtatute of Cart, of fines, 15 Ed. 2. 
ft. 1. Aflizes for Cumberland to be held in Garli/le, 14 
Hen. 6. c. 3- See Luguvallum. | 
Carmentia wool, To what duties liable, 4 #7. & 
AS: 6; $. ett. 2. | | 7 
Carnarium, A charnel-houſe, or repoſitory for the 
bones of the dead. ——1z carnario autem ſubtus diftam 


—_—_ ſanttt Jahan [ in civitate Norwicenfi) ori 


of/a humana in civitate Norwici humata de licentia ſacriſte 
qui pro tempore fuerit, qui ditti carnarit clavem & cuſtg- 


| diam babebit ſpectalem, ut uſq; ad reſurrettionem generalem 


honeftius conſerventur, a carnibus integre denudata repont 
volumus & obſervari.—— Cartular, Fundationis Capellz 
SanRi Johannis in Occid. Parte Eccl. Norwic. per Joh. 
Norwic. Epi. dat. 4 Pon. Oc. 1316 »« - 
Carno, Seems to ſignify an immunity or privilege. 
Cromp. Furiſd, fol. 191. Prior de Melton ſe & . homines 
ſuos immunes clamat ab omnibus amerciamentis in foreſta & 
ab omnibus gelais, Hs, buck/talls, tritts, carno & 
ſumag. &c. Itin.. Pick. fol. 168. b. Tributum aligued 
fund! domino debitum, ſays Spelman. | 
Carola, A little pew, cloſet, or other ſafe-hold. —— 
In correftionibus faftis apud Kirkman A. 1279. Injunttum 
fuit ut prior, vel ſubprior ſepius; vel ſaltem aliquotiens in 
anno, Carolas canonicorum im clauftro & alibi in monafterio 
faciat in ſua preſentia aperiri, & res incluſas ocults ſubjiciat, 
ne per ſurrurum hujuſmodi operiatur facultas ſeu occafio dr- 
linguengi, Ex Regiſtr, Will, Wickwane Archiepiſc, Eber. 
f. 76. See Carrels, U6LDs 
C arolina 


Cariftta, Dearth, ſcarcity, dearneſs, —— Rex majort 
| & wic. London, ſalutem,  DBuerela archiepiſceporum, comi- 


liquor, wherein the religious at feſtivals drank in comme- 


the cuſtoms of the abbey of Glaſtonbury :—=—1z diebus 
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Carolina in America, See Plantations and Rice, ! 

Carpemeales, A coarſe forr of cloth made in the 
North of England, mentioned in 8 Zac. c. 16. : 

Carr (Carrus) In ſome places it is a kind of cart 
with wheels; in others a (led, drawn and fliding on the 
ground,—/n loco, in quo ſumetur quod opus fuerit ad re- 
parationem domorum, carucarum, carrorum, & ceterorum 
ſupelleilium domus, Charta Gaufredi de Lamay mil. 
Abbati de Burgo. | 

Carragium, The ſame with carriagium, a carriage. 

Carrat, or Carect, The word was formerly uſed for 
any weight or burthen, though now appropriated to the 
weight of four grains in diamonds. 


C arrectata terrae., See «( articata terrae, 2ucd 


cum ipſa teneat de ipſo duas carreCtatas terre in Coning/tone 
per homagium, unde duodecim carucate faciunt unum feodum 
muilitis, Co, Litt. ſe&. 95. See Carecta. | 

( arreta (alias CareFa) Was anciently uſed for a 
carriage, wain, or cart-load. Sctant fpreſentes & futurt, 
qusd ego Henricus de Ribesford dedi,——Rogero filio Ade 
Fiftoris pro homagio & ſervitio ſuo totum pratum meum de 
Wiggemore. Reddend. inde annuatim mihi & heredibus 
meis iþſe & heredes ſui unam carretam fent rationabilem & 


_ bene fenatam, &c. Sine daz. Penes Tho. Bridgwater, 


Gen. | 

Carrels, Cloſets, or apartments for privacy and re- 
tirement, Three pews or carrels, where every one of 
the old monks had his carrel ſeveral by himſelf, to which, 
having dined, they did refort, and there ſtudy : Theſe 
pews or carrels were finely wainſcotted, and very cloſe. 
Davies Mon. of Durham, þ. 31. Vid. Catola, 

Carrick, or Carrack (Carrucha) A ſhip of great bur- 
then, ſo cailed of the [talian word carico, or carco, a bur- 
then or charge; mentioned 2 Rich. 2. cap. 4. Wal/. in 
R. 2. pag. 322. Obviat magnis coggombus, & ſex car- 
ricis refertis vini ſbeciebus. And as they were uſed in 
trade, io they were alſo in war; as Walſing. in H. 5. fol. 


394. viz. Galli conduxerant claſſem magnarum navium 


carricarum, &c. qua regnum Anglie moleſtarent, 

C arriers, All perſons carrying goods for hire, as a 
maſter and owners of ſhips, lightermen, ſtage-coachmen, 
&c. come under the denomination of common carriers, 
and are chargeable on the general cuſtom of the realm for 
their faults and miſcarriages. -G. Lit. 89. 1 Rol. Abr. 
2,338. And if a perſon, who is no common carrier, 
takes upon himſelf to carry my goods, though I promiſe 


'him no reward, yet if my goods are loſt or damaged by 
| his default, I ſhall have an aQion againſt him. See title 
WBailment, 


But the maſter of a ſtage-coach who only carries paſ\- 
ſengers for hire, ſhall not be liable for the goods of his 
paſſengers that are loſt ; and therefore, where 4. delivered 
a trunk to the driver or ſervant, who loſt it out of his 
poſſeſſion, it was held, that the maſter was not liable in 
an ation upon the caſe on the cuſtom of the realm ; for 


though the ſervant received money for it, yet that was but 


a gratuity, and the maſter ſhall not be chargeable with 
the as of his ſervant, otherwiſe than he a&ts in execution 


_ of the authority given him. See 2 Show. Rep. 128, 


I. In what caſes carriers are chargeable for goods deliver- 


ed to them. 


' 2. How carriers are regulated by afts of parliament. 
1. 1n what caſes carriers are chargeable for goods deli- 
wvered to them. l 


If a man delivers goods to a common carrier, to carry 
them to a certain place, if he loſes them, an a&tion upon 


| the caſe lies againſt him; for by the common cuſtom of 


the realm, he ought to carry them ſafely. 1 Rel. Abr. 2. 
Hob. 17. Cro. Fac. 262, Th. 

Alſo if a common carrier, who is offered his hire, and 
who has convenience, refuſes to carry goods, he is liable 
to an aCtion in the ſame manger as an inn-keeper who 


- refuſes tg entertain a gueſt, or a ſmith who refuſes to ſhoe 


a horſe, 2 Shaw, Rep. 327. T 


| place, and pays pb according to the cuſtom for 


| merchant is but handed over by them to the maſter ; ad. | 


{ only for carriage ; quod durum videbatur circumſtantivus, 


| Allen 93. 


book-keeper, from the ſervant of B. two bags of money 


at Exeter, unto - 


the carrier is robbed, he ſhall be an{werable only for 


© a. 


If a man delivers goods to a common ho 


Yman, wh.9 1; 


a common carrier of goods, to carry them to a Certal 
Ital 


a 
riage of them, and after, for. detault of good kee try Fol 
are loſt, an aCtion upon the caſe lies agaiuſt bi G ey 
the common cuſtom of the realm, he ought to by or by 
and carried them ſafely. Cro. Fac. 330. Hob, 1 © Kept 
If a man delivers goods to ſuch common teak 
carry to a place, and after delivers them (being & - + 
value) 'to another to keep fafely in the boat, and hog 
diſcharge the hoyman, and after they are Joſt throy q -* 
ligence, an aCtion on the caſe lies againſt him we 
Abr. 2. Hob. 17. Cro. Jac. 330, ts 
It 4. delivers goods at York to B., 
carrier between Hull and London) though the 
is to carry the goods from Hu! 4 Londan, and — 
is made of the carriage to Hull, yet if the goods are \ 
B. ſhall anſwer for them ; for upon his general recs; tof 
them at York, he is liable. 1 Sid. 36. 2 Sh ps 
See 1 Rol. Abr. 338. , ON Nh 
It a merchant lades goods aboard a ſhip, to be tran. 
ported at a reaſonable reward of freight to be paid to the 
owners, and in the night-time, while the ſhip rides in the 
river Thames, notwithſtanding a competent number of 
men are left aboard for the guard of the ſhip and goods 
yet ſeveral perſons, under the pretence of preſiing ſcatten, 
ſeize on the men aboard, and take away the goods; iQ 
action will lie againſt the maſter, for in effect he is paid 
by the merchant, for the merchant pays the owners, nd 
the owners pay the maſter ; ſo that the money of the 


(who is a Water 


judged, and ſaid, that though by. the admiral law, the 
maſter is not chargeable þro damno fatali, as in caſe of 
pirates, ſtorm, &c. where there is no negligence ia him ; 
yet becauſe this ſhip was infra ccrþpus comitatus, this caſe 
mult not be meaſured by the rules of that law. 1 Ver, 
190, 223. Fad . 

If 4. and ſeveral others take their paſſage ia a ferry- 
boat, and being upon the water a tempeſt arifes, {o that 
they are in danger of being drowned ; upon which, to 
preſerve their lives, ſeveral of the goods were calt over 
board, among which a pack of goods of A.'s of great 
value is thrown over ; 4. ſhall have no aCtion againlt the 
bargemen, 2 Bulſt. 280, | 

It is clearly reſolved, that if a carrier be robbed he 
ſhall forfeit the value of the goods, for he hath his hire, 
which implies an undertaking tor the ſafe cuſtody and de- 
livery of them, which charges him at all events, and 
this political inſtitution was introduced the better to ſe- 
cure people in their dealings, and to prevent carriers, 
who are often intruſted with things of the greateſt value, 
from confederating with robbers, &c. Co. Lit. 89. 4G. 
84. Owen 57. 8 Co. 84. 1 Rol. Abr, 2, 124: 2 Kul. 
Abr. 367. 

So if A. delivers a box to a carrier to carry, and he 
aſks what is in it, and A. tells him, a book and tobac- 
co, and in truth there is 100). beſides, yet if the carrier 
is robbed, he ſhall anſwer for the money ; for A. was 
not bound to tell him all the particulars in the box, and 
it was the buſineſs of the carrier to have made a ſpecial 
acceptance. Ruled by Roll, at the ni/e prius at Guildhall; 
but in regard of the intended cheat to the carrier, he told 
the jury, they might conſider of it in damages ; but yet 
the: jury gave the plaintiff 97 /. damages, abating 31. 


But if 4. being a common carrier, receives by tus 


ſealed up, containing, as was told him, 200 /. and the 
book-keeper gives a receipt for his maſter to this efic(t, 
Received of, &c. two bags of money ſealed up, ſaid to con- 
tain 200 1. which I promiſe to deliver on ſuch a day at 
he to pay 10 FS. per cent for "e 
riage and riſque ; though the bags contained 459 [, al 


200 /. for this is a particular undertaking ; and as it Y by 
reaſon-of the reward that the carrier 1s liable, which by 4 
the plaintiff endeavours to defraud bim of, it is but rea "> 
able he ſhould be barred'of that remedy, which 1s 98' 


founded on the reward, Carth. 485. " 


% 
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ſt hath been holden, that a carrier imbezilling goods; 


hich he has received to carry to a certain place, is not 
a ry of felony, becauſe there was not a felonious ta- 
7-7 but is liable only to a civil aCtion, 1 Hawk, 89, 
pohly 48 it has been reſolved, that if a carrier open a 
Nk, and take out part of the goods, with intent to 
Fl it, he may be guilty of felony ; in which caſe it 

be ſaid, not only that ſuch poſſeſſion of a part diſ- 
tint from the whole, was gained by wrong, and not de- 
livered by the owner; but alſo that it was obtained 
baſely, fraudulently, and clandeſtinely, in hopes to pre- 
rent its being diſcovered at all, or fixed upon any one when 
diſcovered. 1 Hawk. 90. 


2, How carriers are regulated by afts of parliament. 


Stat, 3+ Car. 1. c. 1. No carrier with any horſe or 
horſes, nor waggon-man, car-man, or wain-man, with. 
| their reſpeftive carriages, ſhall by themſelves, or any 
other, travel on the Lord's day; on pain of 20s. on 
convition in ſix months, before one juſtice or the mayor, 
on view, confeſſion, or oath of two witneſſes, to be le- 
vied by the conſtable or churchwardens by diſtreſs to the 
uſe of the poor ; but the juſtice may reward the informer 
' vith any ſum not exceeding a third part, ; 

Stat. 3- W. & M. c. 12. ſe. 24. The juſtices in 
Exfter ſeſſions yearly, ſhall rate the prices of all land car- 
riage of goods to be brought into any place within their 
juriſdiftion, by any common waggoner or carrier; and 
ſhall certify the rates ſo made to the mayors and other 
chief officers of the ſeveral market-towns within their 
juriſdiftion, to be hung up in ſome publick place to 
which all perſons may reſort': and no ſuch common 
waggoner or carrier ſhall take for carriage above the rates 
ſo ſet, on pain of five pounds by diſtreſs, by warrant of 
. two juſtices where ſuch waggoner or carricr ſhall reſide, 
to the uſe of the party grieved. | 

Stat, 21 Geo. 2, c. 28. ſet. 3. If any common wag- 
goner or carrier ſhall demand and take any greater price 
for bringing goods to London, or to any place within the 
bills of mortality, than is allowed and ſettled by the juſ- 
tices for the place from whence the ſame is brought for 
the carrying of goods from London, to the ſaid place, he 
ſhall forfeit five pounds to the party grieved, to be reco- 
vered as by the faid a&t of 3 WV. & M. or by diſtreſs and 
fale of his goods, by warrant from two juſtices of Mid- 
deſex, Surry, London, or Weſtminſter ; and the clerk of the 
peace for every county and place ſhall, immediately after 
Eafter ſeſſions, yearly, certify to the lord mayor of Lon- 
dn, and to the reſpeCtive clerks of the peace for Mid- 
diſex, Surry, and Weſtminſter, the rates made for the 
carriage. of goods in their reſpective counties and places ; 
which certificate, or any atteſted copy thereof, ſigned 
by the officer to whom the ſame ſhall be tranſmitted, 
ſhall be ſufficient evidence of the prices ſo ſet. 

_ Seff. 4. And every common waggoner or carrier ſhall 
have his chriſtian and ſurname and place of abode, in 
large or capital letters, placed upon ſome conſpicuous 
part of his carriage, before he ſhall drive the ſame ; 
mM pain of twenty ſhilliogs, to be levied and recover- 
ed as aforeſaid. © 

tat, 24 Geo. 2. c. 8, ſe. 9. Commiſſioners for 
regulating the navigation of the river Thames to rate the 
price of water carriage. | 

Stat, 30 Geo, 2. Cc. 22. ſe. 3. Juſtices of the city of 

in to aſleſs the rates of carrying goods between Lon- 
—_ Weſiminſter, See Carts, Vighways. 
or wag What fort of cartwheels (hall be uſed in 
n, Oc. 2 Will, & Ma. ft. 2. c.8. ſet. 19. 3 W. 
ll & 12, ſeft, 16, Penalty on carmen riding on 
© 28 within the bills of mortality, 1 Geo, 1. ft. 2. 
; 57. /e4, 8. or within ten miles of Landon, 24 Geo. 2. 
X * ſe. 8. Riding on carts generally prohibited, 
Th #9, 2.'C. 16,” ſeft. 7. 30 Geo. 2, C. 22. ſet. g. 

Soap ye carts in London reſtrained, 6 Geo. 1. c. 6. 
t2, fe. - rawn with three horſes only, 5 Geo. 1. c. 
G hs Carts to be drawn with four horſes, 16 Geo. 2, 
Va Ra five horſes having broad wheels, 26 Geo. 2. 


I4 Geo. 2. c. 42. ſet. 6. 18 Geo. 2. c. 33.| 


| 


EA f 


c. 30. ſe. 4 & 6, Carts to: be numbered, and to_ hays 
the owner's name upon them, 18 Ges. 2. c. 33: ſef. 4c 
On changing property new owner's name. to be affixed, 
30 Geo. 2, c. 22. ſet. 5. Carriages travelling with 
goods for hire to be deemed common ſtage wagpons, 
2 Gn 2. c. 28. ſe. 13. See Yighways, Wags 
15, , 
Carroway-ſeeds, alias Carruway-ſeeds, 13 a ſeed 
ſpringing of an herb ſo called. It is reckoned among 
or merchandize that ought to be garbled; by i Fac. 
cap. 19. _ TOR | 
Cartatus, Carcatus, The word is ved of a ſhip, of 
veſſel laden with a cargo of goods. — —— Prardam navent 
Ceſtriz, que in poteftate veſtra afplicuit cartata blado & 
altis vittualibus, arreſtari feciſtis, Clauſ. 25 H, 7: 
Brady Hiſt. Engl. Append. 193. Hence cartare to 
load, diſcarcare to unload a hip. | 
Cartel. See Chattel. 7 
Carvace, Carvagium. Carttcata. | 
Caruca, (French Charrue) A plough ; from the old 
Gallic carr, a plough, which is the preſent 1ri/h for an 
ſort of wheeled carriage. Frota whence the Sax. $row 
a ploughman, the northern url, out ſoutherfi churl, ant 
in corruptidn of places cherl, as Charlton, Charlbury, &c. 
Carl in the modern Welſh, is a ruſtick or clown, ; 
Carutcage, (Carucagium) Was a tribute impoſed on 
every plough for the public ſervice. Regi conceſſum 'eft 
per totam Angliam carucagium de qualibet caruca duo ſolidi 
argenti. As hidige was a taxation by hides of land, fo 
carucage was by carucats of land, which at firſt was 
but 4d. for every plough. —Dederunt S, Edmunds 
de qualibet carucata terra in toto epiſcopatu quatuor dena- 
rios annuos, quod uſque modo, ea de cauſa, carucagium. eſt 
appellatum. Mon. Angl. 1 par. fol. 294, a. 


Carucate, or Carve of land, {Carucata terre) A 


plough-land, Domeſday. It is a Certain quantity of land 
by which the ſubjefts have been ſometimes taxed ; 
whereupon the tribute levied upon. a carve of land, was 
called carucagium. Bratton, lib. 2. cap, 26. n. 8. & 


cap. 17. It may contain houſes, mills, paſture, mea- 


dow, wood, &c, Co. on Litt. ſe. 119. It is ſomes 
times uſed for a cart-load, as una Carucata l/igni in foreſtt 
no/ſtra. Mon. Angl. 2 par. f. 311. Littleton, cap. Te> 


nure in ſocage faith, that ſoca idem eſt quod caruca : yet 


Stow in his Annals, pdg. 271. faith, the ſame King 
Henry took carvage ; that is to fay, two marks of filvet 
of every knight's fee towards the marriage of his ſiſter 
[abella to the emperor, where carvage cannot be taker 
for a plough-land, except there were ſome other further 
diviſion, whereby to raiſe of every plough-land ſo much, 
and ſo conſequently of every knight's fee, that is, of 
every 680 acres, two marks of ſilver. Raftal, in his 
Expoſition of Words, ſaith, that to be quit of carvage 


is a privilege whereby a man. is exempted, if the King 


ſhall tax all the land by carves. Skene de verb 
fignif. verb, Carucata terra, deriveth it from the 
French charrow (more truly charrue} a plough, and 
ſaith, that it contains as great a portion of land as 
may be tilled and laboured in a year and a day with 
one plongh ; which alſo is called Hilda, or hida terra, 
a word very frequently uſed in the Britiſh laws. Lam- 
bard among his precedents, towards the end of his Eire- 
narcha, tranſlates carucatam terre, a plough-land, The 
word carve is mentioned in 'the ſtatute of wards and 
reliefs, wade 28 Ed. 1. and ih Magna Charta, cap. 5. 
See Co, on Littl. fol. 69. a. See Mr. Kennet's Gleſ- 
ſary, in voce Carucata. | 

Carucata boum, A team or draught of oxen for 
drawing or ploughing, which in ſome weſtern parts of 
England is {till called a plough of oxen. Gilbert Baſt, 


founder of Burcefter priory, grants to it—————Paſiu- 


ram in mea dominica paſtura ad tres carucatas boum ?ra- 
hentium una cum bobus meis trahentibus. Paroch, Anti« 
quit. p. 135. They are called boves de caruca, 1n 8 
charter of fubery de Vere to the abbey of Neteley. bid. 
þ. 155» TEELEY ne” 
Carncatarins, He that held land in carvage, 1n ſ0- 
cage, or plough-tenure. Summa reddituum carucatart 
orum, / ſuerint ad firmam xxii fol,—— Summa gallina 
6A 718 
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rum carucatariorum E& cotariorum cxiv galling. Paroch. | 
| 


. fantly ſweet, ſerving for many uſes in phyſick. The 


_ Domeſday. The precinct or jurifdiftion of a caſtle. 


© &A-8 


Antiq. p. 354- i nas 1166 
| Caſſatum and Caſſata, (from the Ttal. Caſa, 7. e. | 
domus) Habitacu'um cum terra idonea ad unam familiam 
alendam; alias caſlamentum: Saxonibus neftris hide 
Beda, familia. | 

Ege Forterus, famulus famulorum Dei, pro redemptione 
anime mee unum caſſatum dedi Alberto abbati, que ita 
et juxta fluvium Xſce, ad portam que dicitur Bledeni- 
the ad inſulam parvam, & ad eccleſtam beati Martini con- 


fefferis, in propriam ſubſtantiam. Habendum, donandums- | ſettling certain rents in truſtees, 22 & 23 Car. 2 


que cuicumque voluerit. Qui hanc chartam infringere temp- 
taverit, ſciat ſeipſum a communione ſanttorum ſeparatum & 
ab omnipotenti Deo. Ego Forterus conſenſs & ſubſcripfh. 
Aa eft autem hec donatio anno Dccxit indiftione prima. 
Ex. Reg. Glaſton Ccenob. penes Rad. Sheldon, arm, 
Caſſata, 1s the ſame with hida. Rex. Angl. Ethelred. 
de 310 caſſatis unum trierem, &c. Hoveden, anno 1008, 
and Henry Huntingdon © mentioning the ſame thing, in- 
ſtead of caſſata writes hilda. Du Freſne, 
Caſk. See Teer and Coopers. | | 
Caſhlite, Is a Saxon word, and ſignifies a mul&t ; S! 
autem poſt excommunicationem, &c, venerit, ſorisfacturam 
ſuam que Anglice voatur Titterhynnefſe ſeu caſhilite, 
pro unaquaq; vocatione epiſcopo reddart, &c. Du Freine, 
Cafſena, Sce Duugs., 
Caſſia fiſtula, ls a tree that beareth black round and 
long cods, wherein is contained a pulp, ſoft and. plea- 


— 


fruit is mentioned in the ſtat. 1 Fac. cap. 19. among 
the drugs and ſpices to be garbled. 

Caſſia lignea, Is a ſweet wood, not unlike the cin- 
namon, and comprized among merchandize ro be gar- 
bled. Cn 
Caſſidile, A little ſack, purſe, or pocket : Protulit 


—— 


in caflidili foxicum mellifum. Matt. Weſtm, | 


Caſff, The hundred of Cai/bow, in Hertfordſhire. - 

Calſſiterides. 'The iſles of Scy!ly. | | 

'Caffel, or Caſfle, Caftellum, Is well known. In 
the time of Henry the Second there were in England 
Iits caftles, every caſtle contains a manor ; ſo that the 
conſtable of a ca/tle is the conſtable of a manor. 2 
Part. Inſt. fol. 31. | 
 Caſtellam, (French Chaftellain) The lord, owner, 


or captain of a caltle, and ſometimes the conſtable of a | 


caſtle, or foriified houfe. Brafon, lib, 5. traf. 2. cap. 
16. and 15, 2, cap. 32. num. 2. and is uſed in like ſenſe 
3 Ed, 1. cap. 7. It is ſometimes taken for him that 
hath the cuſtody of one of the king's manſion houſes, tho' 
not a caſtle or place of defence. 2 Part. Inſt. fel. 31. 
Manword, part 1. pag. 113. faith, there was an officer 
of the foreſt called caftellanus, who had the command of 
all or part of the foreſt. Of the uſe and extent of this 
officer in France, ſee Cotgrave's Diftionary, verbs Chal- 
tellain. 

 Cafellarium, (Caftellarium & Caftellatus.)—>—— —Et 
wnum toftum juxta caltellariam. Mon. Angl. 2 par. fol. 
402. a, Comes Alanus habet in ſus caſtellatu 200 maneria. 


_ Caftellatio, This was the building any caſtle without 
the leave of the king; which it was unlawful to do. 
Hac mittant haminem in miſericordia regis, viz. Infraftlio 
pacis, infidelitas & proditio, deſpefus de eo, caſtellatio fine 
licentia. Du Freſne. 

Caftellozum operatio, Caſtle-work, or ſervice and 
Jabour done by inferior tenants, for the building and 
upholding caſtles and public places of defence; toward 
which ſome gave their perſonal aſſiſtance, and others paid 
their contribution. This was one of the three neceſſary 
charges to which all lands among our Saxon anceſtors 
were exprelsly {ubjet—— Liberi ab omni ſervitio, excepta 
trinoda nece{ſitate——pontis & arcis conſtruttione & expe- 
ditione contra hojiem. After the conquelt, an immunity 
from this burden was ſometimes granted : ſo King 7ohn, 
to the nunnery of St. Catherine without the city of Exeter 
——Dnetos efſe de operationibus caſtellorum & pontium. 
Mon. Ang]. tom. 1. f. 503. b. So King Hen. 2, to the 
tenants within the honour of Wallingford ——Ut guieti 
fint de operationibus caſtellorum, Parech. Antiq. þ. 114. 


|\cafter and chefter are derived from the $a 


| built caſtles. | 


ftriftione infra feedum ip/ins ducis ad caſtellum e Halton 


| enim bonis velleribus communiti cum matricibus bidentibus. 


-| in Chancery ſomething like toa - former caſe, and yet not 


jof the faid tenant. The form and effe&t whereof read 


© AP 


Caſter and Cheſter, The names of 


places ending in 


. © 4 . X. ea er; 4 
ſignifies a city, town, or caſtle ; or rather Ia he ko 
in 


caſtrum : for. the names* Which end with this theo 
tion, were given by the Romans to thoſe places where ths 
7 


Caltle. See Caſtel. 
Catltle-guard rents, Are rents paid to thoſe 1 
within the precintts of any caftle, towards 
nance of fuch as watch and ward the ſam 


bat dwell 
the maitte. 
©. AF tor 


Callleward / Ca/tlegnardium, vel wardum caſtri ) 1 

impoſition laid upon ſuch of the king's ſubjz&s R, 4 A 
within a certain compals of any ca/tle, towards the _ 
tenance of ſuch as do watch and ward the caltle, May. 
Chart. cap. 20. and 32 H. 8. cap. 48. It is uſes ſome. - 
times for the very circuit itſelf, which is inhabited by fuck 
as are ſubje& to this ſervice; as in Stow's Annals þa 
632. Et capere ibidem caftleward, viz. De qualibet 4. 


dun, & ibidem una de cauſa, fi per totam nftem pernce. 
taverit, quatuor denarios, Pl. apud Celtr, 31 Ed. 3 
See Dtagium. Br 
Calto} and Cattitius, A weather ſheep ——Cftores 


Du Freſne. Monaſticon, pag. 888. 55. acras terrg i 
paſluram-ad ducentas coves, ofto Caſtritos & ſexdecirn 
boves, &c::.-: 
Caſu conſimili, Is a writ of entry granted where the 
tenant by curteſy, or tenant for term of life, or for the 
life of another, doth alien in fee or in tail, or for term 
of another's life, and it hath this name; for that the 
clerks of Chancery did by their common conſent frame 
it to the likeneſs of the writ called 1x caſu provifo, ac- 
cording to the authority given them by the ſtat. 1/2, 2. 
cap. 24. which, as often as there chanceth any new caſe 


eſpecially fitted by any writ, licenſeth them to frame a 
new form anſ{werable to the new caſe, and as like ſome 
former caſe as they may. And- this writ is. granted to 
bim in the reverſion againſt the party to whom the ſaid 
tenant fo alienateth to his prejudice, and in the life-time 


more at large in F. N. B. fol. 206: 
Caſula, A certain garment belonging to the prieſts, 
quaſi minor caſa; becauſe it covered him over, Some- 
times it is taken for cuculla; for both have the ſame figut- 
fication; cucullam nos efſe dicimus quam alio nomine calulam 
vocamus. And from hence we call ita caſlock : 


Cafulaque capþax a forjice forma 
Poft longas habitura þplicas contrafta minifiris. - 


Caſu p2oviſo, Ts a writ of entry given by the ſlatute 
of Glouceſter, cap. 7. in caſe where a tenant in dower 
alieneth in fee ; or for term of life, or in tail, aud lieth 
for him in reverſion againſt the alienee, whereof 1ead 
F. N« B. fob. 208::: | 
_ Catals, See Chattels, 
Catallis captis nomine diſfrictionts, 1s a writ that 
lieth within a borough or within a houſe, for rent going 
out of the ſame, and warranteth a- man to take the doors, 
windows, or gates, by way of diſtreſs for the ret 
Old. Nat. Brev. fol. 66. 
Catallis' redyendis, Is a writ which lieth where goods 
are delivered to any man to keep unto a certain day, an 
are not upon demand delivered at the day. And it may 
be otherwiſe called a writ of detinue. Seo more of it 
Reg. Orig. fel. 139. and Old Nat. Brev. f. 63. This 
is anſwerable to a&tio de p9ſiti in the Civil law. _ 
Catapanus, Catepanus, Catipanus, The ſame wit 
capitaneus, a captain, 


Partibus Auſoniis Gallorum terror habetur 
Ex quo Normannss cataean abſcedere fcctt. 


Catapulta.—Edmundus Willoughby zene? unum mef- 
ſuagium & ſex bovatas terre in Carletun ut de maneri9 & 


fſeroit {0 


Shelford þer ſervitium unius catapult fer annum pro ot 


GA. 

Lib. Schedul. de term. Mich. 14 H. 4. Notr.' 
—Some render it a warlike engine to ſhoot darts; 
—] rather take it for a croſs-bow, | 
Cpt cataſcopus. Du Freſne, _ 
finden fee lk they have { unds wh 

Catchand. Tn Norfolk they have ſome grounds where 
- is not known to what pariſh they certainly belong, ſo 
It the miniſter who firſt ſeizes the tithe, does by that right 
'f pre-occupation enjoy it for that one year : the land 

f this dubious nature is there called catch-land. | | 

Ni Catch-pol, (Catchþollus and cacepollus, quaſi one that 
tatches by the pou Et oi St 
tempt, yet in ancient times 1t was uſed without reproach, 
for ſuch as we now call /erjeants of the mace, bailiffs, or 
any other that uſe to arreſt men upon any aftion.  4n. 
2x Ed. 3. flat. 4. cap. 2.—— Hoſpitalarii tenent in Here- 
ford unum meſſuagium quod Philippus filius Odonis tenuit 
per ſerjantiam cachepolli, guod eis legavit in puram eleemo- 

1am. Rot. de Serjantiis in Heref, temp. Hen. 3. 

Cathedza marmozea, See Lapis marmozeus. 

Cathedzal. Sce Church, | 

Cathedzatick, (Cathedraticum) Is a ſum of two ſhil- 
lings paid to the biſhop by the inferior clergy, in argu- 
mentum ſubjeRtiontis, & ob honorem cathedrz. See Hiſt. of 
Procuraticns and Synodals, þ. 82. , | 
_ © Cattieuchlari, Were the inhabitants of Hertford/bire, 
Bedfordſhire, and Buckinghamſhire. Cowell edit. 1727. 
" Cattle. Stat. 28 Hen. 8. cap. 13. For the encou- 
ragement of tillage, and to prevent the ingroſling of farms 
in a few hands, no man ſhall keep above 2000 ſheep, 
' at fix ſcore to the hundred, over and above what is ne- 
_ ceſfary for his houſhold, exce 
per eſtate, on. pain of 3s. id, 
pumber ; half to the king, and half to him that ſhail ſue 
for the ſame in any court of record. 
| $:#. 2. Provided that lambs ſhall not be accounteJ 
ſheep, ſo long as they be under the age of a year, 

| Stat. 3 & 4 Ed. 6. cap. 19. /eF. 1. No perſon ſhall 
| buy any ox, ſteer, runt, cow, heifer, or calf, and fell 
the ſame again alive in the ſame market or fair, on pain 
of forfeiting double 'value, half to the king, aud half 
to him who ſhall ſue. | WW 

Continued indefinitely by 3 Car. 1. cap. 4. and 16 Car, 
1.C. 4. | 
| Stat. 6 & 6 Ed. 6. cap. 14. ſe. 9. If any perſon 
ſhall buy any ox, runt, ſteer, cow, heifer, calf, ſheep, lamb, 
goat, or kid living, and ſell the ſame again alive, unleſs 
he keep and feed the ſame for five weeks, he ſhall forfeit 
double value, half to the king, and half to him that ſhall 
ſue in any court of record. | 
| Set, 10. The juſtices of the peace in ſeſſions may de- 
termine the ſame by inquiſition, preſeatment, bill, or infor- 
mation, and by examination of two witneſſes, and make 
mop thereupon as upon indiftments ; and make eftreats 
or the king's moiety, and award execution of the other 


motety for the complainant by feri facias or capias, | 


as the courts at We/tminfter may do. | 
SeF. 16. Provided, that it ſhall be lawful to any per- 
on known for a-common drover, being licenſed, autho- 
ized, and allowed in writing by three juſtices of the 
peace (whereof one to be of the quorum) of the county. 
where ſuch drover ſhall be moſt abiding and dwelling, to 
buy cattle in any ſuch counties, where drovers have been 
ont in times paſt accuſtomably to buy cattle at their free 
liderty and pleaſure, and to fell the ſame at reaſonable 
prices in common fairs and markets, diſtant from the 
place where he bought the ſame forty miles at the leaſt, 
lo that they be not bought by foreſtalling. | 
Se. 17. Such licence ſhall not endure above one year. 
Stat. 2 & 3 P. & M. cap. 3. ſet. 2. Every perſon 
who ſhall keep above ſix-ſcore ſheep, above what is for 
his honſhold, -ſhall for every three-ſcore ſhear ſheep keep 
oue milch cow, and bring up yearly for every ſix-ſcore 
ſhear-ſhecep one calf ; upon paiti of forfeiting 29 5. a month, 
Se, 3. And every perſon who ſhall Keep above twen- 
ty oxen,. runts, ſhrubs, ſteers, heifers, or kine, ſhall for 
ery ten of them keep one milch cow yearly, and rear 
Me calf for the ſpace of one year (unleſs it die in the 
an time) for every ſuch two milch cows, on pain of 


us, Signifies an archdeacon : Adulfus Here- by 


oll) Though now taken as a word of con- |' 


t it be upon his own pro- | 
for every ſheep above that 


forfeiting 205. 2 month ; 6ne half of which aj 
all 


Cn 


al d forfeityrs 
all be to,the king, and the other half to him who ſhall 
ſue in the ſeſſions or other court of reco::}, - je 

_ Made perpetual by 13 Eliz. cap. 2. ſe&- 6; 

Stat, 5 Ehiz. cap. 12. ſe. 4. No drover. of. cattle 
ſhall be licenſed but in the {effions of the county | where 
he dwells, and hath dwelt for three years laſt. paſt.; nor 
unleſs lie be or have been a married man, and he bean 
houtholder, and not a houthold ſervant, or retainer to any 
perſon, and of the age of thirty years at the leaſt { atd 


fuch licence ſhall be good only for one year. + 1. 
Stat. 5. Which licence ſhall bear date of the day and 
place where the ſcffions ſhall be holden ; and ſhall. be 
ſigned and ſealed by three juſtices preſent (whereof one 
to be of the quorum); on pain that every perſon who 
ſhall take any licence otherwiſe ſhall forfeit 51. and the 
licence to be void. : it 


Set. 6, And the ſeſſions"may take bond and ſurety by 


recognizance, that they ſhall not foreſtal or ingroſs, or 


| do any thing contrary to this a&, and the above a& df 


5 & 6 E4. 6. c. 14. which licence ſhall be made ant 
written by the clerk of the peace ; for which he ſhall 
have one ſhilling, and for the recognizance eight-pence, 
and for regiſtering the ſame ſour-pence ; for which ſaid 
fee he ſhall keep a regiſter-book of the names and dwell- 
Ing-places of the perſons licenſed, with an entry of the 
day, time, and place where the licence was granted 
which book he ſhall have at the ſeſſions. _ GE 

Stat. 13 Eliz. cap. 5. ſet. 10. No perſon ſhall 
be licenſed to be a buyer of cattle otherwiſe than by 
$5 Eliz, cap. 12, | | 

Stat. 7. Zac. 1. cap. 8. ſeF. 2. The ſtat. 2 &3 P.& 
M. cap. 3. ſhall extend, to all grounds apt for milch 
kine, and not to be laid open common at any time of 
the year. WY Hp i | 5.3% 

Stat, 3 Car. 1. cap. 1. No drover with any cattle ſhall 
travel on the Lord's day on pain of 20 s. which may be 
levied by the conſtable or churchwardens, by warrant of 
one juſtice, on conviftion, on his view, or by confeſſion, 
or the oath of two witneſſes ; one third to the informer; 
and two thirds to the poor. EA LI 

Stat, 18 Car. 2. cap. 2. ſe. 1, Importation of cat- 
tle from Jreland and other places beyond the fea, is a pub- 
lic nuiſance; and ſhall be ſo adjudged; and if any cattle ſhall 
be imported, it ſhall be lawful for any conſtable, tithing- 
man, headborough, churchwarden, . or overſeers of the 
poor to ſeize and keep the ſame 48 hours in ſome- public 
place where ſuch ſcizure ſhall be made; within whict 


;time, if the owners or any of them ſhall make it appeat | 


unto ſome juſtice of the peace, by oath of two witneſſes, 
that the fame were not imported from beyond the ſeas, 
the ſame ſhall be delivered ; but in default of ſuch proof 
the ſame to be forfeited ; one half to the uſe of the 
'poor of the pariſh, the other to his. uſe that ſhall ſeize 
'the ſame. Pe | "# 
' Se. 3. This a&t not fo extend to the [le of Man, 
ſo as the number to be imported ſhall not exceed fx 
hundred head yearly. 4 | "A ; 
Made perpetual by 37 Car. 2. ſet. 2, | 
Stat. 20 Car. 2. cap. 7. ſet. 3- Any inhabitant of the 
place where importation of cattle ſhall be, may take the 
cattle ſo imported, and after ſeizure ſhall deliver them to 
the conftable, tithingman, headborough, churchwardens, 
or overſeers of the poor, to be kept and. diſpoſed in the 
manner in this a&, and in the a&t 18 Car, 2. cap, 2. 
mentioned: | EE | 
|  Seet. 4. If no ſeizure ſhall be made by the officers or 
inhabitants where ſuch cattle ſhall be firſt imported, then 
fuch place ſhall forfeit 100 /. to the uſe of the houſe of 
correction. | | | | hd 
Se. 5. And the ſhips bringing cattle ſhall be forfeit- 
ed, and any perſon may ſeize and ſell them; half to the 
poor, and half to himſelf. And a juſtice of peace may by 
warrant apprehend the ſeamen, and all others concerned, 
and commit them to gaol for three months, © 
Stat. 22 & 23 Car. 2. cap. 7. ſet. 2. If any perſon 
ſhall in the night-time maliciouſly, unlawfully, and 
willingly kill or deſtroy any horſes, ſheep, or other 
cattle, he ſhall be guilty of felony. 


—_ 


$57, 


- otherwiſe hurt any horſes, ſheep, or other cattle, whereby 


cattle imported contrary to the ſjatute 18 Car. 2. cap. 2. 


to be given them by the ſeizor. 


 NegleCting their duty herein ſhall forfeit 40 5s. for every 


| loniouſly drive away, or in any other manner felonionuſly 


| the ſaid a&t was made and intended, and ſhall be con- 


' Z9 Geo. 2. Co 20, 


CAT 
$8. 3. But no attainder on this a&t ſhall make or 
work any corruption of blood, or loſs of dower. 
| $24. 4. And to avoid judgment of death, or execution 
thereupon, the offender may chuſe to be tranſported to 
ſome of the plantations, to be mentioned in the judgment, 
for ſeven years. of 
Se. 5. And if any perſon ſhall in the night-time 
maliciouſly, unlawfully, and wilfully maim, wound, or 


the ſame ſhall not be killed or utterly deſtroyed, he 
thall forfeit treble damages, by aCtion of treſpaſs, or 
vpen the caſe. 

And three juſtices (one whereof to be of the quorum) 
may inquire by a jury and witneſſes ; and may iſſue war- 
rants for ſummoning jurors, and for apprehending perſons 
ſuſpefted, and take their examination, and cauſe witneſſes 
to come before them to give information- on oath, ſo as 
no perſon to be examined ſhall be proceeded againſt for 
any offence concerning which he is examined as a wit- 
neſs, and ſhall make a true diſcovery: and if ſuch witneſs, 
being ſummoned, refuſe to appear, they may commit him 
till he ſubmit to be examined upon oath. f 

Stat. 32 Car. 2. cap. 2. ſe. 3. Any perſon may ſeize 


Seft. 5. And the ſeizor, within ſix days after convic- 
tion and forfeiture, ſhall caufe ſome to be killed; and the 
hide and tallow ſhall be to the uſe of the ſeizor, and the 
remainder ſhall be diſtributed amongſt the poor of the 
pariſh by the churchwardens and overſeers, upon notice 


Se. 6. And the ſeizors, churchwardens, or overſeers 


one of the great cattle, and 10s. for ſheep and ſwine; 
half to the poor, and halt to the informer, to be levied by 
diſtreſs and fale of goods by warrant of a juſlice of 
peace where the offence ſhall be committed, upon con- 
feſſion' of the party, view of the juſtice, or oath of one 
witneſs ; and for want of diſtreſs, the offenders to be 
committed to the common gaol for three months with- 
out bail. | ; 
| Stat. 9 Geo. 1. c. 22. Sce Elack ad. | 

Stat. 14 Ces. 2. cap. 6. ſe. 1, IF any perſon ſhall fe- 


ſteal, one or more ſheep or other cattle, with a felonious 
mtent to ſteal the whole carcaſe or carcaſes, or any part 
or parts of the carcaſe or carcaſes of any one or more 
ſheep or other cattle that ſhall be ſo killed, or ſhall 
aſſiſt or aid any perſon or perſons to commit any ſuch 
offence or offences, he ſhall be guilty of felony without 
benefit of clergy. | | 

Stat. 15 Geo. 2, cap. 34. Whereas it is doubtful to 
what forts of cattle beſides ſheep the ſaid at (14 Geo. 2. cap. 
6.) was meant to extend ; it is therefore enacted, &c. That 


{trued, deemed, and taken to extend to any bull, cow, 
OX, ſteer, bullock, heifer, calf, and lamb, as well as 
ſheep, and no other cattle whatſoever. | 
His majeſty to make regulations for preventing the 
ſpreading of the diſtemper among the cattle, 19 Ges. 2. c.5, 
20 Geo. 2. C. 4. 23 Geo. 2. C. 23. 24 Geo. 2, Cc. 54. 
25 Geo. 2. C- 31. 26 Geo. 2. C34. 27 Ge0.,2. C. 14: 
28, Gev. 2. C. 14. 28 Geo. 2. Cc, 18. 29 Gee. 2, c. 28. 


_ His majeſty impowered to prevent the killing of cow 
calves, 22 Geo. 2. c. 46. ſe. 26. Regulations for the 
ſelling and driving cattle, 22 Geo. 2. c. 46. ſef. 27, &c. 
30 Geo. 2.-c.-20, | 

Stat. 31 Geo. 2. cap, 40. /ef, 4. No ſaleſman or! 
other broker or fa&tor, imployed to buy or ſell cattle for 
others by commitſſion or reward, ſhall by himſelf, or any 
ſervant or agent, direQly or indire&tly, on his own ac- 
count, buy any live ox, bull, cow, ſteer, bullock, hei- 
fer, calf, ſheep, lamb, or ſwine in London, or within 
the limits of the weekly bills of mortality, or at any 
place whilſt any ſuch cattle ſhall be upon the road, or be 
coming up to be offered to ſale in London, or within the 
limits of the weekly bills of mortality (other than ſuch 
cattle which ſuch ſaleſman, &c. ſhall purchaſe for the 
proviſion of his family, and ſhall uſe accordingly) and 


C: A T 


[no ſuch ſaleſman, &c, ſhall ſell or offer to 
own account in London, or within the limit 
1y bills of mortality, by himſelf, or his ſervant or «0... 
any live ox, &c. upon pain that every perſon who tal 
ſo offend ſhall, every time he be convicted forfeit = 
ble the value of any live cattle which he hall ſo "6 
or ſell, on bis own aceount, contrary to this a uy 
Se. 15. On complaint on oath to any jultice of 
, . IE PR" ce 
of any offence againſt this a&t within his juriſdi&tion F h 
juſtice is to iſſue his ſummons to convene the wy 
charged, and any witneſſes for any of the arti. 
time and place in ſuch ſnximons ſpecified ; and if So 
one ſo ſummoned ſhall not appear, or offer ſome reaſc;: 
able excuſe for the default, then ſuch juſtice ſhall iN 
his warrant for apprehending the party ſo making de. 
fault within the juriſdiftion of ſuch juſtice ; and upon 
the party complained againſt appearing or being brought 
before ſuch juſtice on his warrant, or in caſe the part 
complained againſt ſhall not appear on ſuch ſummons 44 
ing ſerved on him, or left at his uſual place of abode. 
and proof be made thereof by oath before ſuch juſtice, they 
ſuch juſtice is to make inquiry touching the matters com. 
plained of by the oaths of any perſons requiſite, and to de. 
termine ſuch complaint; and, upon confeſſion or proof of 
one witneſs upon oath, to convi&t on acquit the party 
againſt whom complaint is made ; and if the money for- 
feited be not paid on conviction, ſuch juſtice ſhall iſſue his 
warrant for levying thereof within his juriſdiCtion by dif- 
treſs on the goods of ſuch offender, and to cauſe fale to be 
made of ſuch goods in caſe the money forfeited with the 
charges be not paid within five days after ſuch diſtreſs, 
rendering the overplus to the owner after deduQting the 
charges of diſtreſs and ſale; and if any ſuch offender 
have not goods within the juriſdiCtion of ſuch juſtice, 
any juſtice within whoſe juriſdiftion ſuch offender ſhall 
be, ſhall iſſue a warrant on the application of any infor- 
mer to apprehend ſuch offender, and ſo commit him to 
ſome public priſon or houſe of correCion of the county 
or place in which ſuch offence is committed, for any 
time not exceeding one calendar month, nor leſs than 
ten days, unleſs ſuch offender ſooner pay the money tor- 
feited : and if any witneſs refuſe to be examined, he may 
be committed by ſuch juſtice to ſome priſon of the county, 
&c. where ſuch witneſs ſo makes a default, for any time 
not exceeding ten days. fo SS 
Se. 16.. If any perſon convicted of any offence pr- 
niſhable by this a&, or for ſelling any truſs of hay of leſs 
weight than the ſame ought to be, think himſelf aggrieved 
by the judgment of any juſtice, ſuch perſon may appeal 
to the general or quarter ſeſſions of the peace of the 
county or place in which ſuch conviftion is made, next 
after ſuch conviction, unleſs ſuch next ſeſſions be held 
within ſix days after ſuch conviRtion, and then ſuch per- 
ſon may appeal to the ſecond general or quarter ſeſſions 
next after ſuch conviftion ; but the party ſo appealing, 
ſhall, before ſuch appeal be received, enter into a recognt- 


ſale on k; 
s of the wry 


| zance with two ſureties before ſuch juſtice, in double the 


ſum which ſuch perſon is adjudged to forfeit, to proſecute 
ſuch appeal with effe&, and to abide the judgment of the 
ſeſlions, and ſhall alſo give three days notice in writing 

ſuch appeal to, or leave the ſame at the ufual place of 
abode of, the perſon who proſecuted to conviction the 
party ſo appealing ; and the juſtices at ſuch ſeſſions are 
finally to determine ſuch appeal, and to make fſuci order, 
and award ſuch coſts, as they deem meet ; and the 

termination of ſuch ſeſſions on every ſuch appeal ſhall be 


| final : and no certiorari ſhall be allowed to remove any 


ſuch proceedings or determination. b 
oy + One moiety of all money forfeited by this at 
ſhall be paid to the perſon proſecuting to conviCtion ww 
offender, 2nd the other moiety to the uſe of the poor | 
the pariſh where the offence is committed. IO 
$:2. 18. Any inhabitant of the pariſh or ny bh 
which any garmarlg commirted againſt this aCt, ſail $ 
a competent witneſs, | , 
$8. 19. If any a&tion be commenced for any Gu 
done in purſuance of this at, the ſame (hall be _ S 
ed within ſix months after the offence committe gc 
ſhall be laid in the county or city where the 0 5 


— 


tick, and ſoon after died ; then a ſtranger preſented his 


© AV 


ted; and the defendant may plead the general 

we” if a verdict be found for the defendant, Ec. 

yi Jefendant ſhall recover treble coſts, | 
Cat-water- vee Yarbour. 
Catzurus, A hunting horſe. 


"dat regi duos bonos Catzurus, pro habendis duobus 
Rot apud Norton. An. 6 R. Joh. 
. id, Chaturus+ | 
gg A land's end, or the bottom, or 
extreme part of a ridge or furrow in arable land. 


Due acre & dimidia ad caudam ſex acrarum ſimul jacen- | 


rium_— tm dimidia acra ad caudam unins acre, Car- 
cular. Abbat, Glaſton. MS. fol. 117. b. 

Caveat, 15 3 caution entered in the ſpiritual court, to 
ſtop probatesz adminiſtrations, licences, diſpenſations, 
faculties, inſtitutions, and ſuch like, from being granted 
without the knowledge of the party that enters it: And 
a caveat is of ſuch validity by the Canon law, that if an 
-nſtitution, adminiſtration, or the like, be granted pend- 
ing ſuch caveat, the ſame is void. Ay/. Par. 145, 
146. 1 Lev. 157 Owen 50. But not ſo by the Com- 
mon law. For by the Common law, an admiffion, in- 
fitution, probate, adminiſtration, or the like, contrary 
to 2 caveat entered, ſha]l ſtand good; in the eye of 
which law, the caveat is ſaid to be only a caution for the 
information of the court (like a caveat entered in Chan- 
cery againſt the paſſing of a patent, or in the Common 
Pleas againſt the levying of a fine) ; but that it doth not 
preſerve the right untouched, fo as to null all ſubſequent 
proceedings, becauſe it doth not come from any ſuperior ; 
nor hath it ever been determined, that a Biſhop became 
a diturber, by giving inſtitution without regard to a ca- 
yeat ; on the weey it was ſaid by Coke and Dode- 
ridee, in the caſe of Hutchins and Glover, Hil, 14 Fac. 
that they have nothing to do with a caveat in the Com- 
mon law. Gibſ. 778. 2 Bac. Abr. 404, Ayl. Par. 
145, 146. | ; : 

When a church becomes void, and a caveat is entered 
vith the regiſter of the biſhop of the dioceſe, that none 
be inſtituted to that church until he be made privy 
thereto, and the biſhop, before he hath notice of the ca- 
vat, doth inſtitute a clerk, ſuch inſtitution is void in 
the ſpiritual law ; becauſe the regiſter ought to give no- 
tice to the b:/hop that a caveat was entered, and his neg-. 
ligence ſhall not prejudice him who entered ; but if the 
biſhop hath notice of the caveat, and gives a day to him 
who put it in, and before thas day he inftitutes another, 
the entering a Caveat is a ſuperſedeas in our law. Gold. 
14h, in the lord Zouch's caſe. | | TE 

The King was patron of the church of C. and one 
who pretended to a right of preſentation entered a ca- 
vat in the life-time of the incumbent, who was then very 


clerk, who was inſtituted and inducted, and he 
who entered the caveat preſented his clerk who was 
lxewiſe inſtituted ; and it teing a queſtion in the 
Ipriual court, which of theſe clerks, had a good 
tie, It was referred to a trial at law, in which 
Us leſſee of the preſentee of the King, was plaintiff in 
Gcament; and it, was adjudged, that the caveat was 
106, 1t being entered in the life-time of the incumbent ; 
that the church was full by :n/titution againſt all perſons 
but the King; that the preſentation of him who entered 
the @aveat was void, by reaſon of the ſuper-inſtitution 
ul the clerk of the itranger, and fo the preſentation of 
nr King was good. Peph. 11 3. Morgan verſus Roan, 

: ace any controverſy may ariſe concerning the pro- 
He 7 @ will, or the right of any adminiſtration may 
"ein queſtion, it is uſual for one of the parties to en- 
eh 'g in the fpiritual court, which, as a doCtor of 
V2" oor law affirmed in Hitchins's and Glover's caſe, 
*245 11 torce for three months. 2 Roll. Rep. 6. 

"e. nn a caveat, being at the inſtance of the 
wn 4 hy ON y for the benefit of the ordinary, that he 
ini mare wrong; It is a cautionary aCt for his better 
_—_ ro. to which the temporal courts have no 
? wr Bolhy wk ; therefore, if after a caveat entered, 
will, 5 7. y ihould grant adminiſtration or probate of a. 
th. +. > 26t void by our law ; it is true, it is void by 


—Willielmus filius 


Tenures, p. 
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Cavers. 


o 


. And two great courts of Berghmote ought to br 
In every year, upon the minery, ; | 
To puniſh miners that tranſgreſs the law, 

To curb ; damn and to keep in awe 
Such as be cavers, and do rob men's coes ; 


Such as be pilferers, or do fleal mens foes. | 
Manlove's Poem on Derb. Mints, 


Caulceis, (in ſtat, 6 Zen. 6: cap. 5. Caucies, 1 Ed; 4. 
cap. 1.) It ſhould probably be written cauſeways, fromi 
the old French word cauz, now cailiou a flint; and is 
well known to ſignify ways pitched with flint, or 
other ſtone; for the via Appia in Italy is a cauſeway, 
made of black flint flones,——pro ponte & calceto repa- 
rand, pat. 18 Hen. 6. p. 2. m. 22, I have ſeen it writ- 
ten calceya, caſea, and calſetum, in old records : Perhaps 
from the Ital. calzata. Cowell, edit. 1127. 

Caurſines, Caorcint, caurſini, corſoni, Italian mer- 
chants, ſo called from Caorfinm, Caorſi, a town in 
Lombardy, where they firſt practiſed their arts of uſury 


their curſed trade through moſt parts of Europe, were a 
common plague to every nation where they came. Ma- 
thew Paris gives a charCter of their odious praQtices in 
England, under the year 1237. And Matth. Weſtm. 
ſub. an. 1232. King Hen, 3. baniſhed them from this 
kingdom in the year 1240, but being the pope's* ſollici- 
tors, procurers, and money changers, they were per- 
mitted to return in the year 1250; but in a yer ore 
time were expelled for their intolerable cheats and exac- 
tions. Cowell, edit. 1727. | - 
Cauſa matrimonii pzaelocuti, Is a writ which lies in 
caſe where a woman piving lands to a man in fee-ſimple, 
to the intent he ſhall marry her, and he refuſeth ſo ta 


woman ; for the form and other uſe thereof, ſee Reg. 
Orig. f. 233, and F. N. 205. 

Cauſam nobis fignifices, Is a writ which lieth to 
a mayor of a town or city, &c, that formerly by the 


ſo to do, willing him to ſhew cauſe why he ſo delayet 

the performance of his charge. Co. [ib. 4, caſu Com- 
monalty de Salers, f. 55. 6. 

Cauſea, The ſame with calcea, calceta, which we 
call a cauſeway : PRuotidie venerunt Franci ad cauſeam, 
inire haſtiludium cum Anglis. Knighton. So in the 1o- 
naſticon, 1 tom. þ. 275. Jnceptum fuit cauſetum novi vict 
ante portas Abbatie. 

Cauſennae, See Gauſennae, 

Cauſea, See Cauſea, and Yighways: 

Cavear. $See Lotargo., | 

Cauſes and effects. In moſt cafes the law hath re- 
ſpect to the cauſe, or beginning of a thing, as the prin- 
cipal part on which all other things are founded: and 
herein the next, and not the remote cauſe is moſt look- 
ed upon, except it be in covinous and criminal things : 
and therefore that which is not good at firſt, will not 
be ſo afterwards; for ſuch as is the cax/e, ſuch is the 
effett, Plowd. 208, 268. If an infant or feme-covert 
make a will, and publiſh it, and after die of full age, or 
ſole, the will is of no force, by reaſon of the original cauſe 
of infancy and coverture. Frnch42. A Jord diſtrains his 
tenant for rent before due, the tenant may juſtify to 
make reſcous, the lord having no juſt cauſe to diſtrain, 


reſs, &c, he may have an audita guerela to avoid it, Fitz, 
br. 104, Where the cauſe ceaſeth, the effed or thing 
will ceaſe: As wedlock or matrimony cealing, the dower 
ceaſes, &c., 1 Co. Infl. 13. : 

Cautione Admittenda, Is a writ that lieth againſt the 
biſhop, holding an excommunicate perſon in priſon for 
his contempt, notwithſtanding that he offereth ſufficient 
caution or pledges to obey the commandments and orders 
of holy church from henceforth. The form and effect 
whereof you may find in Reg. Orig. pag. 66. and F.N. B, 


ws _ law ; but our law takes no notice of a caveat. fol: 63. 


"0 ” 191. Htchins verſus Glover. 
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and extortion; and thence ſpreading themſelves; and ' 


do, in reaſonable time, being required thereunto by the 


King's writ, being commanded to give ſeifin unto the ' 
King's grantee of any lands or tenements, doth my | 


Co. Lit. 106. And if a man acknowledge a ſtatute by du-_ 
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Which is a fence, and not from the Sax. ceg, clavis. 


_ the pannage of hogs, or running of ſwine, to feed on 


© 


'Cay, A key or water-lock ; ſometime it ſignifies an 
houſe; De quadam caia & domo, &c. from Brit. cae, 


Cayagium, A toll or duty paid to the king for 
landing goods at ſome key or wharf. King Edward 1. 
grants by charter to the barons of the Cinque ports, —— 
Ut quieti ſint de omni thelonio, & omni conſuetudine, videl. 
ab omni la/lagio, tallagio, paſſagio, cayagio, rivagio, ſþon- 
Joe & omns wiree, &c, Placit. temp. Ed. 1. & Ed. 2. 
MS. Penes Dominum Fountains, 

Ceapgilde, A word derived from the Saxon ceap, fig- 
nikying pecus cattle ; and g:ld, ſolutio ;. that is, ſolutio pe- 
cudis or pecudis ſeu mercimoni re/titutio. From this Saxon 
word g:/d, perhaps we may have our common Engliſh word 
greld; as, yield or pay. | 

Celdza, A certain meaſure among the Scotch, called 
by them a chalder: whence our chaldron of Scotch and 
Newcafile coals. Rex Scotie honoris gratia, deatt ( Epiſc. 
Sariſber. & Rouceſtr. 2::1c 7n Scotia agentivus) oftoginta 
ceidras frumenti, & ſexaginta ſex de braſio, & otoginta 
de avena, Cron. Mailros, ſub an. 1209. 

Celer lecti, The top, hcad, teſie, or teſter of a bed. 
——Dedit ad Cameram prioris pinum leftum, cum celere & 
curtenis blader coloris, Hiſt, Elien. apud Wartoni Ang]. 
S1C. P- I. pÞ. 073- | 

Cetlerarius, alias Cellarius, Ofrcralrs eff in monaſte- 
rio qui fratrum flipenaia fervat & adminiſirat. MS. In 
monaſteri:s he was in nature of a ſteward, gu tatius ab- 
batie curam pgerebat. Ceilerarius propter dignitatem officit, 
ſecundus pater it in monaſteris, Mon, Angl. Par, f. 302. a. 
In the univerlities of England they are ſometimes called 
manciples, ſometimes caterers, and lome.iines ſtewards, 

Celeftrine, A ſort of ſky-coloured cloth, ſo called 
from c&ruleo vel cele/?i colore. 1 Ric. 3. cap. 8. 

Cendulae, Shingles, ſhindles, /canduiz, {mall pieces of 
wood, laid in form of tiles, to cover the roof of a houſe. 
— —Z7andatum ad cendulas & lattas no/fras cariandas de 
parco ad domus reficicadas, Pat. 4 H. 3. p. 1 m. 10. 

Ceneqt!/o, This is an expiatory mulct, paid by one 
who kills another, to the kindred of the deceaſed ; from 
the Sax. c:zme, cognatio, and gild, folutis, See Megboce and | 
Kencqild. _ | | 

Cracliae, Acorns; fo called from the oak, Fr. cheſne : 
whence in our old writings, pe/ſ9a cenellarum, 1s put for 


acorns, habeant xxx porcos, 

Ceni magni. See Jceni. 

Cenio, The river near Tregony in Cornwall, 

Cenninga, This is notice given by the buyer to the 
ſeller, that the thing ſold is claimed by another, that he 
might appear and juſtify the ſale ; from the Saxon cennen 
tean, 1. e. auttrem aduyacare : it is mentioned in the laws 
of Athel/ian apud Brompton, cap. 4. viz. Diximus de ignatis 
pecoribus ut nemo habeat fine teſtimonio hominis hundredi, &c. 

& ſit hoc bene credibile, & niſi alterutrum habeat, nolumus 
ei permittere Cenninzham aliquam. | 

Cenſaria, A farm, or houſe and land, let ad cenſum, 
at a ſtanding rent, —— Henricus Sturmy tenet maneria 1n 
com, Wilt. per ſervitium cu/todiendt ballivam totins forele de 
Savernake, & ccnſariam, gue vocatur Ia farme in fore/a 
preditia, temp. Fd. 3. Tenures, p. 88. Et debent ha- 
bere mortuum b:ſcum in cenfaria, de la Verre in forre/ta de 
Savorgne, &c, Pet. Parl. temp. Ed. 3. | 

Cenſarii, —— Domeſday. tit. Everwic. Achum —— 
Thi fſurit nunc 14 cenfarii, habentes ſeptem carucatas. 
Farme:s, ſuch as might be taxed. 

Cenſcr of the coilece . of phyſicians, See Phyſi- 
clans. Tb | 

Cenſumc2thitus, 7, 2. A dead rent like that we call 
mortmain-- it is meationed in the Monafticon, 1 tom. pag. 
OJ, Sint emnins libere ceilg eccleſie cum redditibus & ſer- 

vitus, debitis & cenſumorthidis. 

Cencure, or cy/tuma wvocata Cenſure, (from the Lat. 
cenſus, which Hejychius expounds to be a kind of perſonal 
money paid for every poll) Is, in divers manors in 
Cornwell and Devin, the calling of all refiants therein, 
above the aze of fixtecn, to ſwear ſealty to the lord, to 
pay 2.4. per poll, and 14, per an. ever after, as cert- 
1erncy or Lnmen f.ce; and theſe thus ſworn, are called 


C'E;k 


cenſors, —Item erat quedam cuſtuma guy 
proven. de illts qui manent in burgo de Loſt 


of the Dutchy of A” ac oa 


Vecaltt cenſure 
rey thiel, Survry 


Centenari, ere petty Judges under hor 
counties, that had rule of an fanbez and Feria = 
matters among them. 1 Vent, 211. 

Century, Sce Vundred. 

' Ceola, A great ſhip. It is mentioned in Malmesburs 
{th, 1. c, I. viz. Placidoque ventorum favere, p 
nauibus, quas illi ciolas alias ceolas vocant, 
advebebantur. 

Ceozl, z. #. Churl. See Cheou $ RuNic; _ 
& ſeeming paeros habent. aj 941: evo 

Cepi cozpus, Is a return made by the ſherifF, that 
upon a capras, exigent, or other proceſs, hath taken tha 
body of the-party. F. N. B. fol. 26. 

Ceppagtium, The ſtumps or roots of trees which ;e. 
main in the ground after the trees are felled, Jþ Fleto 
lib. 2. C. 41. par. 24. Dn foreflarit ceperint conpertiones. 
ceppagia & eſcheates guercuum frve aliarum arborun, (5, 

Ceragtum, Cerage, zi. e. Waxſcot, or a payment tg 
find wax-candles in the church. See UWarſhot. lt i; 
mentioned in Matt. Pariſ. viz, $1 ecclefra petat cerrrign, 
vel herictum, Ec. | bs 

Certainty, Is a plain, clear, and diſtin& ſetting down 
of things, ſo that they may be underſtood. «5 Rep. 121, 
A convenient certainty is required in writs, declarations, 
pleadings, &c. But if a writ abate for want of it, the © 
plaintiff may have another writ. It is otherwiſe, if a 
deed become void by uncertainty, the party may not have 
a new deed at his pleaſure. 11 Rep. 25, 121. Dyer $4. 
That has certainty enough, which may be made certain, 
4 Rep. a7. See Incercainty, Pleadings. 

Certificands de recogutctone ſfapulae. Is a writ di- 
rected to the mayor of the /taple, &c. commanding him 
to certify the Lord Chancellor of a ſtatute of the faple, 
taken before him between ſuch and ſuch, in caſe where 
the party himſelf detaineth it, and refuſes to bring it in. 
Peg, Orig. fol. 152. b, In like manner may be ſaid of 
certificando de flatuto mercatorio, FEod. f. 148, And d: 
certificando in cancellarium de inquiſitione de idemplitate 
nominis, fol. 195. And certificando quando recognitio, &c, 
And certificando quid afum eft brevi ſuper flatutum 
mercatorium, f. 151, And certificando m loquela war- 
rantie, fol. 13. g | 2 

Certificate, (Ceriificatorinm) Is uſed for a writing 
made in any court, to give hotice to another court of any 
thing done therein: as for example ; a cer!ificate of the 
cauſe of attaint is a tranſcript made briefly, and in few 
words, by the clerk of the crown, clerk of the peace, 
or clerk of affize, to the court of the King's Bench, con- 
taining the tenor an1 effe& of every indictment, outiawry, 
or conviction, and clerk attainted, made or pronounced 
in any other court. 34 4.8. 14. Of this fee more 
Ceriif. d' Eveſq; Bro. f. 119. ; 

1b An Jr ener? dg inditments, outlawries or 
convictions, by whom and where to be made, 34 & 35 
Hen. $. c. 14. 3W.& M.c. 9. ſed. 7. om 

Certificates from eccleſiaſtical perſons to the King's 
courts, in whoſe name and under whoſe ſeal to be made, 
1 Ed. 6.2. [ef. 7: | $1 

Certihcates _ anions for robberies, &c. 4 /F. 
& M.c.8. 6& 5 I. 3.c. 30. 10& 11. 3.23 
5 Ann. c. 31. 6 Geo. 1. c. 23: 

Certificates concerning poor perſons, 13 & 14 Car. 7. 
c. 12. ſeft. 3. 8& 2 WW. 3.c. 30. 9& 10/P. 3.4.11 
12 Ann, jt, 1. c. 18. ſeft. 2. on PIs 

Certification of afſiſe of novel difſeiſin (Conan 
afſiſe nove diſſeiſme) Is a writ x for t Apt _ 
mining or review of a matter pa ed by aſſiſe before -£, 
er , . As . Old Nat. 
juſtices, and is called certificatio nove difſeifine. wen 
Brev. fel. 181, Of this ſee alſo Reg. Orig. fi. 3 
and the New Book of Entries, verb. Certificate of of. 
This word hath uſ-, where a man appearing by ob yg 
to an afſiſe brought by another, hath loſt the id * 
having ſomething more to plead for himſelf, as A er 
releaſe, &c. which the bailiff did not, or might ya Love 
for him, defireth a farther examination of the cauſe, eitn 


fro incth letters, 
before the ſame juſtices or others, and obtaincti patent! 


ged {maller 


erivus lonpis 
B ritangn 


'©: ER 


that effect. The form of theſe letters 


atent to them tO 


: ſee 
atent you rg the ſheriff, to call both the party for 


F. N. B. f. 181. and that done, 


bringeth at” aſſed, and the jury that was impanelled 
whom the «19 Colts the ſaid fuſlices at a certain day 
up 


it is called a certificate, becauſe in it 
and (api to the ſheriff, wo upon the partics 
oe kint of the defective examination, or doubts yet re- 
ri upon the a//j/e paſſed, the King hath directed his 
EP patent to the juſtices, for the better certifying of 
Seakives, whether all points of the ſaid afſiſe were duly 


examined, ANC 

FOI. 3 you may alſo read Brat. lib. 4. c. 19. 
es 27 0. aloe he diſcuſſeth the reaſon * 
2s point very learnedly. And laſtly, Horne in his 
Mirror of Faſt. ib. 3. cap. fnal. ect. En Ayde des 
Memoyres, Sc. ; SEEN LS al 

Certiozari, The writ of certiorart is an original writ, 
and iffueth ſometimes out of the Chancery, and {ometimes 
out of the King's Bench, and lieth where the King would 
be certified of any record which 15 1n the Treaſury, or in 


the Common Pleas, or in any court of record, or before 


Sce farther, Old Nat. Brev. and F. N, B.| 2 Hawk, P. C. 287, 288. 


the ſheriff and coroners, or of a record before the com- 


miſſioners, or before the eſcheator z then th2 Kling may 
ſend that writ to ay of the ſai courts or officers, to Cer- 
tify ſuch record before him i hanco, or in the Chancery, 
or before other juſtices, where the King pleaſeth to have 
'the ame certined, And he or they to whom or who the 
wrtizrart is directed, ought to ſend the ſame record ac- 
cording to the tenor of the writ, and as the writ doth 
command him ; and if he or they fail ſo to do, then an 
alias ſhall be awarded, and afterwards a plurtes, vel cauſam 
mbis ſiznifices, and after an attachment, ifa good cauſe be 
not returned upon the pluries, wherefore they do not 
ſend the record. PF. N. B. 245. EO PIE. 
Alſo the King might by ſuch writ of cert7orar: ſend for 
the tenor of the record, or-for the tenor of the tenor of 
the record, at his eleCtion ; and thoſe writs ought to be 
obeyed, and the records ſent, as the writ commandeth 
them to do, . F, N, B. 245. 


1. Out of what court a certiorari ought to iſſue, and in 
what caſes grantable. 


2. In what caſes the court of King's Bench is reſtrained 
from granting a certiorari by acts of parliament. = 


3. What the party, who applics for a certiorari, muſt do 
before it is granted and allowed. 4, 


_ T, Out of what court @ certiorari ought to iſſue, and in 
what caſes grantable, 


The court of King's Bench has a ſuperintendency over 
al courts of an inferior criminal jurifdition, and may, 
by the plenitude of its power, award a certiorari to have 
an indictment removed and brought before itſelf ; and 
wizre ſuch certiorari is allowable, ought of right to award 
it at the inſtance of the King, becauſe every indiftment 
5 the ſuit of the King, and he has a prerogative of ſuing 
In what court he pleaſes. 1 Lent. 63. 1 Med. 4. 
2 Hawk. P. C. 287. ” | | 

But though the court is to grant it at'the ſuit of the 
King, yet it has a diſcretionary power in granting or re- 
fuſing it at the ſuit of the defendant, and agreeable hereto 
t is laid down as a general rule, that the court will never 
grant it for the removal of an indictment before juſtices of 
gaol-delivery, without ſome ſpecial cauſe ; as where there 
8 juſt reaſon to apprehend that the court below may be 
unreaſonably prejudiced againſt the defendant ; or where 
there is ſo much difficulty in the caſe, that the judge below 

res that it may be determined in the King's Bench ; 
or where the King himſelf gives ſpecial direction that the 
Qufe ſhall be removed ; or where the proſecution appears 
to be for a cauſe not properly criminal. 2 Hawk, P. C, 
37. 1 Salk, 144, 149, 150, I5I. 1 Keb. 4. 


q 


L 
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Neither will the court of King's Bench ordirtarily, af 
the prayer of the defendant, grant a certiorari for the te- 
moval of an inditment of perjury, or forgery, or other 
heinous miſdemeanor ; for ſuch crimes deſerve. all poſlible 
diſcountenance, and the certiorari might delay, if not 
wholly OT their proſecution. 1 Sid. 54. 2 Haw. 

. C. 287. Bhs | , | 

Nor will the court of King's Bench grant it for a con- 
viction of recuſancy on a default at the ſeſſions, becauſe 
by the ſtatute ſuch convictions are to be removed: into 
the Exchequer, and proceſs on them is to go from thence. 
2 Salk. 145. 

Alfo it is ſaid to be a good objeRion againſt granting 
a certiorari, that iſſue is joined, and a venire awarded 
for the trial in the court below. 2 Hawk. P. C. 288. 

A certiorari ſhall not be granted to remove an indict- 
ment or appeal after a conviction, unleſs for ſome ſpecial 
cauſe; as where the judge below is in doubt what judg- 
ment to give. 1 Salk. 149. 6 Med. 17. _ ps fo 

An indictment was removed into the court of King's 
Bench by certiorari, after convittion, and before judg- 
ment; upon which a doubt aroſe, what the court could 
do, the certiorari being brought before judgment ; and 
this court not being apprized of the circumſtances of the 
offence, could not tell what judgment to give: and in 
Carth. 6. it is ſaid, they cannot give judgment. A rule 
therefore was made, to ſhew cauſe why the certiorar; 
ſhould not be quaſhed, ſo as to remit it back to the ſeſ- 
tions; which was afterwards made afolute. Stra. 1227. 

'F he court has refuſed to grant a certiorari to remove 
a recognizance of appearance before juſtices of oyer and 
terminer, &c, becauſe the court below is moſt proper to 
judge upon the whole circumſtances of the caſe, which 
are equitably to be conſidered, whether it ought to be 
eſtreated or not. 2 Hawk. P. C. 288. ; i 

By a rule of the King's Bench, no order of commiſ- 
fioners of ſewers is to be filed without notice to the par- 
ties concerned ; neither will the court ſuffer the return of 
a certiorart for ſuch order to be filed, without hearing af- 


| ſidavits of the fats; whereon, if the matter appear doubt- 


ful, it is uſual to order a trial of feigned iſſues, and after 
ſuch trial, either to file the return, or ſuperſede the cer- 
trorari, and grant'a procedendo, and give coſts, &c. as ſhall 
appear reaſonable. 2 Hawk. P. C. 288. Sec 2 Keb. 500. 
The courts of Chancery and King's Bench may award 
a certiorari to reniove the proceeding from any inferior 
courts, whether they be of ancient or newly created ju-. 
riſdiction, unleſs the ſtatute. or charter, which creates 
them, exempts them from ſuch juriſdiction. 8. P. C. 70. 
1 Salk. 144. pl. 3- 2. Lev. 86. 1 Lev. 312. Cro. Car, 
205, 2. 206, 93. 7: | - | 
And therefore it is agreed, That the King's Bench 


| may award ſuch certzorar; to juſtices in eyre, or of gaol- 


delivery, or of a county palatine, and to the college of 
phyſicians, having a ſpecial power by ſtatute to impoſe 
fines, &c. and to juſtices of the peace, &c. even in ſuch 
caſes, which they are empowered by ſtatute finally to hear 
and determine ; and to commiſſioners of ſewers, for the . 
clauſe in 13 Eliz. cap. 9. That ſuch commiſfoners ſhall not 

be compelled to make any return of their ordinances, had been 
conſtrued to intend only to exempt them from returning 
their order into Chancery, as by the ſtatute of H, 8. - 
they were obliged to do, 1 Bac. Abr. 351. | 

Alſo it ſeems ſettled at preſent, that a certivrar lies to | 
the courts of Cinque ports, to remove an indictment from 
thoſe courts, and that the privilege of the Cinque ports, 
which they have enjoyed time out of mind, that the 
King's writs do not run there, is to be intended only of 
civil cauſes between party and party. Cro. Car. 252, 291. 
1 Rl. Abr. 395. 

Alſo a certiorari lies from the King's Bench to the' 
courts of grand ſefiions, and to other courts in J/ales, 
whether in the old J/elch counties, or in the lordſhips 
marches ; and whether ſuch inditments be for inferior 
crimes or for felony. 2 Hawk. P, C. 287. 


2. I; 


k 
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2. In what caſes the court of King's Bench ts reflrained 
from granting a certiorari by ats of parliament. 


| Ei 
By ſtat. 1 & 2 Ph. & Md. c. 13. it is enaQted, That 


no writs of habeas corpus, or certiorar:, ſhall be granted to 
remove any priſoner out of any gaol, or to remove any 
recognizance, except the ſame writs be ſigned with the 
proper hands of the Chief Juſtice; or in his abſence, of 
one of the Juſtices of the court out of which the ſame 
writ ſhall be awarded or made ; upon pain, that he that 
writeth any ſuch writs, not being ſigned, as is aforeſaid, 
to forfeit for every ſuch writ five pounds. 
If a certiorari be taken out of the vacation and teſted 
of the precedent term, the fiat for it muſt be lignee by 
ſome judge of the court ſome time before the eſloin day 
of the ſubſequent term; otherwiſe it is irregular; and 
the court, upon motion, will order a procedends; but it 
is ſaid, that there is no need for any judge to ſign the 
writ of certiorar; itſelf, but only in ſuch cafes wherein it 
is required by ſtatute. - 1 Salk. 150, 

And by ftat. 5 & 6 IV. & MM. cap. 11. « No certiorar: 
in term-time, at the proſecution of the defendant, ſhall 
be granted out of the King's Bench, to remove any in- 
dictment or preſentment from any | cnn or quarter- 
ſcflions before trial, but on motion and rule in open court; 
but in vacation ſuch writ may be granted by any judge of 
the ſaid court, whoſe name ſhall be indorſed thereen, 
_ and alſo the party's name at whoſe inſtance it 1s granted. 

It is enacted by ſtat. 22 Car. 2. c. 12. © That all 
defects of repairs of cauſeways, pavements, highways, or 
bridges, ſhall be preſented in th: county only where ſuch 
cauſeways, &c. lie, and not elſewhere ; and that no in- 
dictment or preſentment ſhall be removed by cert:orar; or 
otherwiſe out of the ſaid county, till ſuch indictment or 
preſentment ſhall be traverſed, and judgment thereupon 
given.” And it is farther enacted by 3 & 4 IF. & M. 
cap. I1. ©* That all matters concerning highways, &c. 
ſhall be determined in the county where they lie, and not 
elſewhere; and no preſentment, indictment, or order 
_ made by virtue of that a&t, ſhall be removed by certtorar:.” 
But it is enacted by the 5 & 6 IF. & MM. cap. 11. © That 
if the right or title to repair ſuch cauſeways, &c. ma 
come in queſtion, upon ſuggeſtion and affidavit of the 
truth thereof, a certiorari may be granted to remove ſuch 
inditment or preſentment into the King's Bench. 

By the7 & 8 I. & M. cap. 6. made for the recovery 
of ſmall tithes before juſtices of the peace, it is enacted, 


< That no proceedings, or judgment by virtue thereof, | 


ſhall be removed or ſuperſeded by any writ of certiorari 
out of any court whatſoever, unleſs the title of the tithes, 
&c. ſhall come in queſtion. If the party inſiſts on any 
matter of law before the juſtice of peace, which is any 
way doubtful, as on a queſtion in a pariſh to be diſ- 
charged of a certain kind of tithe, &c. the order may be 
removed, within the intent of the ſtatute. 2 Hawk. P. C. 
289. | | | 

Cirttuart ſhall not be granted to ſuperſede proceedings 
of juſtices on exciſe laws, 12 Car. 2. c. 23. ſ. 36. 
22 & 23: Car. 2+ 5. ſect. 14.6 Geo. 1. c 21. ect. 
"2122+ : 5 Will: & Mc c..5.;/edt. 17. 
" Nor to remove judgments in ſuits for tithes, unleſs 
the title come in queſtion, 7 & 8 FF. 3. c. 6. ſed. 7. 

Nor proceedings by virtue of the act to compel quakers 
to pay tithes, 7 &. 8 WU. 3. c. 34. ſet. 4. | 

Nor on preſentment for not repairing bridges, &c. 
1 Ann. fl. 1. c. 18. ſed. 5. | 

Nor on proceedings on the act forlaying duties on hides, 
Fes g Ann. c. 11. jet. 47. | 

Nor on proccedings of commiſſioners for licenſing 
coaches, 1 Geo, 1. c. 57. ſed. 6. | 

Nor no order of juſtices on the malt aft, 12 Ann. ft. 1. 
C2 Jeft. 37 | 

Nor on judements of commiſſioners for inland duties 
on coftee, &c. 10 Geo, 1. C 10. ſeft. 42. 

Nor on proceedings on the act for regulation of the 
woollen manufacture, 13 Geo. 1. c. 23. ſet. 6. 

Nor on convictions on the act to prevent diſturbances 
by ſeamen, 1 Cev. 2. & 25. ſe. 15, 


lC—_ 


*D 


© Ri 


Nor on any proceedings on the a& fo 
lation of attornies, 2 Geo. 2, c, 
Nor on the act againſt deſtro 
Geo. 2. c. 20. ſeft. 16, 
Nor on the a& for more ea 
22 Geo... 2: c. 29. /ef7. 21. 

Nor on orders of juſtices for re 
rection, 17 Geo. 2. c. 5. ſet, 31, 

Nor on conviction for (wearing, 19 Gez, 2, c, 21 ſea.s 

Nor on conviction on the act for preſervins af th Hs 
Sc. 19 Geo. 2. c. 22. ſet. 5. $0 

Nor on the proceedings on the aGt to prevent frauds 6, 
in the admeaſurement of coals, 19 Ges. 2, c 35. ſit _ 

Nor on proceedings on the a& for the more eaſy ns 
very of ſervants wages, 20 Ges. 2. c, 19.:/e.:b. ; 

Nor on proceedings on the aft againſt ſeducins artificers 
&c. 23 Geo. 2. c. 13. ſed. 9. IG FO No 

Nor on the act againſt the clandeſtine importation af 
ſoap, candles, and ſtarch, 23 Geo. 2. c. 21. ef. 32 
 Noron the at for more ſpeedy recovery of imall &bts 
in county courts, 23 Geo. 2. cap. 33. ſet. 4. ; 

Nor for removing indictment for keeping a bawdy. 
houſe, 25 Geo. 2. c. 36. ſee. 10. YO IT 

Nor on conviction on the ac for preventing fraud; 
&c. in clocks and watches, 27 Ges. 2. c. 7. ſet, gz, | 

Nor on the a& againſt ſtealing lead, iron, 6c, 29 
(rev. 2, Cc. 30. ſet. 7. 

Nor for offenders againſt the a& for widening Linden 
bridge, 29 Geo. 2. c. 40. ſet. 39. 

Nor againſt the aCt for preſerving fiſh in the Thames, 
30 Geo. 2. c, 21. ſet. 13. 

Nor on conviction of ale-houſe-keepers for permit- 
ting gaming, JO Geo. 2. c. 24. ſeF. 20, ns 
Nor on orders of leutenants in the militia, 3o Ge, 
2. c. 25. ſe. 58. & ſeg. | 
Nor on the a for the due making of bread, ec, 41 
Geo. 2... 209. jet. 37. & ſeq. 

Nor on the a& concerning laſtage and ballaſtage in 
the Thames, 32 Geo. 2. c. 16. ſet. 24, 27. 
Nor on the a for widening the itreets, &c, in Lon- 


r the bette 
23, ſef, 25, 


[ Teo. 
ying turnpikes, &;, 
ſy aſlefling County rates, 


gulating houſes of cr. 


don, 33 Geo. 2. c. 30. ſef?. 31. 


Nor on convictions on the act for preventing thefts 
by perſons pavigating boats on the Thames, 2 Geo. 3. c. 
28, ſet. II. 


3. What the party who applies for a certiorari mf! ds 
before it is granted and allowed, 


Stat. 21 Fac. I. cap. 8. feft, 5 & 6. Whereas in» 
dictments of riot, forcible entry, or aſſault and battery 
found at the quarter-ſeffions, are often removed by cr- 
tiorari; all ſuch writs of certiorari ſhall be delivered at 
ſome quarter-ſcſſions in open court ; and the parties in- 
dicted ſhall before allowance. of ſuch cert:orari become 
bound unto the proſecutors in ten pounds, with ſuch ſure- 
ties as the juſtices ſhall think fit, with condition to pay 
to the proſecutors, within one month after the convic- 
tion, ſuch coſts as the juſtices of peace ſhall allow; and 


in default thereof it ſhall be lawtul for the juſtices to pro- 


ceed to trial. And the like recognizance in the ſum of 
401. is required by ſtat. 13 & 14 Car. 2. c. 6. on certw- 
rari's for indictments on that ſtatute concerning the 
highways. | 

Theſe ſtatutes do not extend to all indiAments at fel- | 

ſions in general, but only to thoſe particular ones there- | 
in mentioned; but this defet was in a great meaſure 
ſupplied by the rules of the court of King's Bench, 
which, upon the removal of an indictment from London 
to Middleſex, required a recognizance from the defen- 
dant, to carry down the record to trial the ſame term 
on which the certiorari was returnable, or the fittings at- 
ter, and, on the removal of an indictment from other 
counties, required ſuch recognizanee for a trial at the 
next aſſizes. 2 Hawk. P. C. 291. : 
Stat. 5 & 6 IV. & Ml. cap. 11. ſed. 2. In term po 
no certirrari at the profecution of any perſon indicte 

ſhall be granted out of the court of King's Bench, to _ 
move any indictment or preſentment of treſpaſs or Mil- 


; demeanor 
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—qct before trial from the quarter-ſeſſions, unleſs | preſcribed by the ſtatute, it will be as effeual as before 4 
o_ motion of counſel and rule of court; and the | but it is ſaid, that in ſuch caſe the certiorari, if procured 
ries proſecuting ſuch certiorar: ſhall find ewo manu- by the defendant, will be no ſuperſedeas, becauſe the ſta- 
\ntors before one or tWO Juſtices of the county in 20 /. | tutes ſeem to be expreſs, that the ſeſſions may proceed not- | 
with -ohdition to plead to the Indictment in the King's | withſtanding any certiorari procured by a defendant, 


d at their own charges to procure the Iſſue to | whereon ſuch recognizance is not piven as is reſcribed, 
ago the next aſſizes for the county, if not in Lon-| 1 Hawk, P, C. 292. 1 Salk. wo PTEtcrre 


tn, Weſtminſter, Or Middleſex ; and if in the ſaid cities | That if the perſons offering to be ſureties appear to be 7 
cr county, then tO be tried the next term, or at the ſit- | worth 20 /, the juſtic?s cannot refuſe them. March 27. 
o after the ſaid term, if the King's Bench ſhall not | 2 Hawk. P. C. 292, 
ld int any other time 3 and if any other time, then at That if there be ſeveral defendants, and ſome find 
© other time, and to give due notice of trial to the | ſureties, and others not, the indictment ſhall be removed 
-oſecutor 3 and the ſaid recognizance and certiorari ſhall | as to thole at leaſt who find ſureties, becauſe they ſhall 
he certified into tne King's Bench, and there filed, and the | not be prejudiced by the fault of others; and as fome 
name of the proſecutor indorſed ; and if the party proſe- | ſay, it ſhall be removed as to all. 2 Hawk. P, C. 2924 
cuting ſuch certiorari, being the defendant, ſhall not, | March 27, | bes 
before allowance thereof, procure ſuch manucaptors, the | That in taxing the coſts, thoſe orily are to be conſidered 
nſtices of peace may try the indictment at the ſeſſions, | that were {ubicquent to the certiorari. 1 Salk. cc. : 
notwithſtanding ſuch certtorart. Phat the proſecutor, by accepting the coſts, fa taxed is 
$:8, 3. If the defendant proſecuting ſuch certiorari be not reſtrained from aggravating the fine, becauſe he has a 
convicted, the King's Bench ſhall give coſts to the proſe- | right to them by the expreſs words of the ſtatute ; but 
cutor, if he be the party grieved, or any civil officer who | in other caſes, it a proſecutor accept coſts from a defend- 
hall proſecute upon account of any fact that concerned. | ant, he cannot afterwards aggravate the fine, becauſe 
him as officer; and within ten days after demand npon | having no right to the coſts, it he take them at all, he 
oath and refuſal, he ſhall have an attachment againſt the | mult take them in ſatisfaC&tion of the wrong, after which it 
defendant for contempt 3 and the recognizance ſhall not | is unreaſonable for him to harraſs the defendant. 2 Hawk, 
be diſcharged till the coſts be paid, P.-C, 292. . 
$24. 4., In the vacation writs of certiorari, may be | That notwithſtanding the condition of the recogni- 
pranted by any of the judges of the King's Bench, whoſe | zance be, that the defendant ſhall procure a new trial at 
names ſhall be indorſed, and the name of the party ; [the next aſſizes, yet the recognizance ſhall not be for- 
whoſe inſtance it is granted ; and before the allowance OF} feited, unle{s the proſecutor gives rules, &c, 1 Salk, 
ſuch writ the party indifted proſecuting ſuch certorari | 370. | POE 
ſhall find ſureties as before-mentioned. That after the recognizance is forfeited for not pro- 
$:4. 5. Upon every certiorari granted within Chefter, | curing a trial, &c, no motion ſhall be made to quaſh the 
Lancaſter or Durham to remove inditments, the parties | indiftment. 1 Salk. 380, 2 Hawk. P., C. 293, 
indicted proſecuting ſuch certiorari ſhall find ſureties to| By ftat. 3 & 4 Will. & M. c, 10. againſt deer ſtealers 
try the ſaid indictment at the next afſizes or general | it is enafted, That no certiorari ſhall be allowed to re- 
naol-delivery ; and if convicted, ſhall be liable to like | move any proceedings on that aCt, unleſs the party con- 
colts. | vict ſhall become bound with good ſureties in 5 /. to pay 
Sef. 6. If any indiftment be againſt any perſon for | full coſts and damages within one month after the con- 
not repairing highways, cauſeways, pavements, or bridges, | viction ſhall be confirmed, or a procedendo granted. 
and the title to repair the ſame may come in queſtion ; | Stat. 5. Geo. 2. c. 19 /. 1. Upon appeal to the general 
upon which ſuggeſtion, and affidavit made thereof, a cer- | ſeflions for any county or precin&t within England againſt 
tiorari may be granted to remove the ſame into the | orders made by juſtices of peace, ſuch juſtices aſſembled 
King's Bench; provided, that the parties proſecuting ſuch | at any general ſeſſions ſhall cauſe any defe&ts of form In. 
ertiorari ſhall find rwo manucaptors to be bound ia a re- | ſuch orders to be amended without coſts, and proceed to 
cognizance, with condition as aforeſaid. hear the merits of ſuch orders, and to make ſuch deter- 
Made perpetual by 8 & 9 W. 3. cap. 33+ | minations thereupon, as by law they ought in caſe there 
Stat, 8 & g IV. 3. cap. 33. ſet. 2. The party proſe- | had not been ſuch defet of form, 
cuting any certiorari to remove an inditment from the | Se. 2. No certiorari ſhall be allowed to remove any 
quarter-ſeſſions, may find two manucaptors to enter into | order, unleſs the party proſecuting ſhall enter into a re-. 
a recognizance before any of the juſtices of the King's | cognizance with fureties before one juſtice of peace, 
Bench, in the ſame ſum, and under the ſame condition, | where ſuch order ſhall have been made, or before one of 
as is required by the act 5 & 6 I. & M. cap. 11. where-| his Majeſty's juſtices of the King's Bench, in the ſum of 
of mention ſhall be made on the back of the writ, under | 5o /. with condition to proſecute without wilful delay, 
the hand of the juſtice who took the ſame, which ſhall | and to pay the party, in whoſe favour that order was made, 
be as effeCtual to ſtay proceedings, as if taken before a | within one month after the {aid order ſhall be confirmed, 
Jultice of peace in the county ; and it ſhall be added to | their coſts to be taxed ; and in caſe the party proſecuting. 
the condition of the recognizance, that the party ſhall | ſuch certiorar: ſhall not enter into ſuch recognizance, or 
appear from day to day in the King's Bench, and not de- | ſhall not perform the conditions aforeſaid, it ſhall be law-. 
part till diſcharged by the court. | Ns ful for the juſtices to proceed, and make further orders, 
In the conftruſtion of theſe ſtatutes, the following | as if no certiorari had been granted. $740 
points ſeems moſt remarkable. Se. 3. The recognizance to be taken as aforeſaid ſhalt 
- That notwithſtanding the expreſs words are, That be certified into the King's Bench, and filed with the cer- 
_ Joltices may proceed to trial. &c. if a ptoper recogni- | tiorari, and order removed thereby ; and if the order ſhall 
ance be not given, notwithſtanding ſuch certiorari, yet | be confirmed, the perſons intitled to ſuch coſts, within, 
they will be in contempt if they make no-return to it, | ten days after demand made, upon oath made of the 
ar all writs muſt be obeyed, unleſs good cauſe ſhewn to | making ſuch demand and refuſal of payment, ſhall have 
ine contrary. x Keb. 225. 1 Sid. 70. 2 Hawk. P.| an attachment for contempt, and the recognizance ſhall, 
C. 292, pe 10 not be diſcharged until the coſts ſhall be paid, and the 
That theſe ſtatutes extend only to certiorari's procured | order complied with. _ oy 
} defendants, and therefore thoſe procured by profecu- | Stat. 13 Geo. 2. cap. 18. ſea. 5. For the better pre- 
246 remaia as they were at Common law. 6 Med, venting vexatious delays and expence occaſioned by the 


_ |] ſuing forth writs of certiorari, no certiorari ſhall be. 
That theſe Ratutes being in the affirmative, as to the | granted to remove any conviction, judgment, order,” or 
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[<Ognizances, do not take away the power which the | other proceedings, before any juſtice of the peace, or. 
Jultices' of the King's Bench had before; and therefore if | quarter-ſefſions, unleſs it be applied for- in ſix calendar 


V a Jaltice take a recognizance variant from the form | months after ſuch occedings hag or made, and unleſs it be 
oL 1, | OO 


duly 
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| the juſtice or juſtices, or two of them (if ſo many there 
be) before whom ſuch proceedings have been, to the end 
that ſuch juſtices, or the parties therein concerned, may 
ſhew cauſe, if they fo think fit, againſt the iſſuing the 
certiorari. Mi goy | 
Cert-monep, (2ua/i, certain money) Head miney, or 
common fine, paid yearly by the reſiants of ſeveral ma- 
ors to the lords thereof, pro certo lete, for the certain 
keeping of the /eet ; and ſometimes to th2 hundred. As 
the manor of Hook in Dar/ethhire pays cert-money to the 
Hundred of Egerton. This in ancient records is called 
certum lete. See Common fine, ; 
Cerviſarir, The Saxons had a duty called drincelean 
or drinkelean, 1. e. Dona potationis honoraria, quibus ſcilt- 
cet prediorum dominus a vaſſallo hanoratur & excipitur. 
 Whence thoſe tenants were in Domeſday called cerviſarit, 
_ from cervi/ia, ale, their chief drink; though cerviſarius 
vulgarly ſignifies a beer or ule brewer, | 
_ Eernra, A mound, fence, or iccloſure——-Willielmus 
_ de Lucey, miles, dedit Thomz mini/tro domus de Thelel- 
ford /rrentiam domos & po tas levare, adiicare, & cum 
ceruris- & mitiris includere viam que ducit ad ecclefiam de 


juxta pontem'extenditur. Catt. prioratus de Thelesford, 
M. S. Thoangh poſſibly cerura is hete for /errura, and is 
to fipnify a water-lock. | 

Ceſlavit, 1s a writ that lies in divers caſes, as appears 
by Fitz. Nat. Br. fol. 280, Upon this geaeral ground, 
7. e. that he againſt whom it is brought hath for two 
years negleCted to perform ſuch ſervice, or to pay ſuch 
rent as he 1s tie to by his tenure, and hath not upon. his 


ftrained, See Fleta, lib... cap. 34. ſet. Viſa ſunt. See 
Eeſſavit de cantaria, Ceſſavit de feodi firma, Ceſſavit per 
biennium, in Reg. of Writs, f. 237, 238. and New Book 
of Entries, verbo Ceſſavit. It lies not but for annual ſer- 
vice, rent, and ſuch like, not for homage or fealty. 
Cowell, Cefſavit granted againſt tenant in fee farm, Sz. 
&ouc. 6 Ed, 1. c 4. And for the ceſler of any ſervices, 
and ſhall paſs to the heirs, S?. We/tm. 2. 13 Ed. 1, c. 21, 
for celſer of performing alms, St. IWeftm. 2. 13 Fd. 1. 
ce. 4t. | 

_ Ceflſes, By 22 7.8. cap. 3. it ſeems to fignify al. 
«ment or taxes : cee or ceaſe in lreland is an exattion 
of victuals, at a certain rate, for the deputy's family, and 
the ſoldiers in garriſon. See The Earl of Straffora's tril. 
Ceſſton (C/o), A ceaſing, yielding up, or giving 
over. St un parſon ou dean en Angliterre prijt un Ever: 
query en treland, ceo fait le primier Eſv iſe void per ceſſion 
Zatch's Rep. f. 234.- Ratione vacationis prioratus pra- 
difti, fer ceſſronem patris Rogeri de Wellington, ultimi pri- 
eris, &c. .Chuf. 13 Ed. 3. p. 1. m. 38. Cefon is alſo 
where an eccleſiaſtical perſon is created biſhop, or when a 
_ parſon of a parſonage takes another benefice without dif. 
penſation, or otherwiſe not qualified, &c. in both caſes 
their firſt benefices are become void, and are ſaid to become 
void by cefſion : and to thoſe] that he had who was created 
biſhop, the King ſhall preſent for that time, whoever is 
patron' of them; and in the other caſe the patron may 
preſent. See Avotdance. | 
Ceffoz, (Lat.) A loiterer or idle fellow ; but we uſe 
it for him that ceaſeth or neglefteth ſo long to perform a 
duty belonging unto him, as that by his ceſſe or ceſſing, he 
incurreth the danger of law, and hath or may have the 
writ ceſſavit brought againſt him. Old Nat. Brev. el. 
7:36. And note, that where it is ſaid im divers places, the 
tenant ceſſeth, without any more words, that is to be 
underſtood, the tenant ceaſeth to do what he might, or is 
bound to do by the tenure of land or tenement. | 
Ceſſure, or Ceſſer, Is likewiſe to ſignify a giving 
over, or giving of place. JF}. 2. cap. 41. 

Celfut qui vie, 1s in true French cefui a vie de qui, 
that is, he for whoſe life any land or tenement is granted, 
Perkins, Grants 97. 

Ceſtui qui uſe, / 7! cus uſui, vel ad jus uſum ) Is 
broken French, and this may be better modelled (re/tui a 
uſe de qui). It: is an ordinary ſpeech among lawyers, 


Thelesford, ficut per muros diftorum miniftri & fratrum 


lands or tenements ſufficient goods or cattle to be di-. 


duly proved upon oath, and notice thereof in-writiag, to | 


{a chaſe, or ſtation of game, 


CHA£+ 


fignifying Him to whoſe uſe any other 'man 
any lands or tenements. 


is enfeoffuq :/v 
See the New Bok nfeoffed is 


verbo Uſes ; and in Replevin, f..508 » 2]. 3. y HO 
paſs, fol. 606. & 1231. col. 3: mom. 7. And ſee reſe 


cap. x. and G, hb. 1. 13%: An. 12: Car, 2, OG R. 3, 


Ceſtui-quti truſt, Is he who hath a truſt tf on 
tenements committed to him, | for the benefit of _ =" 
12 Car. 2. cap. 30. | er, 


Chacea, The way throvgh which cattle 
paſture, commonly called in ſome. places 
/i quis omnina viam obſtruat vel Chaceam 
/#let paſture. Bratton, lib. 4. c, 44, 


are drove tg 
a droveway, Us 
per quam ngred; 
It 18 alſo taken tor 
| , more extended than a par; 
and Jeſs than. a foreſs. Chacea is fornetiaies taken for th. 
liberty of cha/ong, or hunting within (ich © diftrie, Bi 
in quo abbates Glaſtoni chaceam /uam canibus ſui; & þre 
curſum ſuum cum porcas ſuis habebant. Cartular, Abbar 
Glaſton. MS. fol. yo. b. Donec amicabil; compaſiti ; 
chaſham & communiam, quam dit!us abbas anteceſſure; 
ſui in beſcis habuerant, quietum clamavit, Ibid. 

Chaceare, Ad /epares vel vulþes, 'To hunt hare or fox, 
——Licet abbatis & ſuis chaceare ad lebores & wulhes, iy 
mancria ſus ds Donham. Cartular. Abbat, Glaſtsn, 1s. 
f, 87. | 

Chacurus, (Fr. Chafſeur) A horſe for the chace, or « 
hunter, unlefs poſhbbly it rather ſignifies a fwift dog, or 
fleet hound. ——Willielmus de Breofa dedit regi 09in- 
gentas marcas, tres dextrarics, quinque chacurog, quatusr 
cenſas, & decem lefperarios, anno 7 Foah——Tenure, Pp, 
134. See Dertrarius. 7 ; 
SC hafzwa, Is an officer in Chancery that ſitteth the 
wax for the ſealing of the writs, and {uch other inftry. 
ments as are there made to be ſent out. This officer is 
borrowed from the French; for there CalefaFtores were 
funt qui regis litteris in cancellaria cexam imprimunt, Co- 
raſins. | | | 

Chaffers, Seem to ſignify wares or merchandize, 
3 Ed. 4. 4. and we yet uſe chafering for buying and 
ſelling. 

Chairs, See Coaches, Re 

C haldzon, or Chalder of coals, Contains thirty-ſix 
buſhels of coals heaped up, and according to the ſealed 
buſhel kept at Guildhall, Londen, for that purpoſe, 16.& 
17 Car. 2. c. 2, It is written chawdren, 9 H. 5. 10. 
And in Pat. 1o R. 2, pag. t. m. 13. chalire, It ſhould 
weigh 2000 Ib. weight. > | 

Chalkxing. The merchants of the ſtaple require to 
be eaſed of divers new impoſitions, as chalking, ironage, 
wharfage, &c.. Ref. Parl. 5o Ed. 3. | 
_ Challenge, (C/1mnia) Cometh of the French word 
chalenger, that is, /ſibi afſerere ; and in a legal lenfe t19- 
nifies an exception, taken either ag1inſt perſons or things : 
perſons, as in aſliſe to the jurors, or any one or more 0! 
them ;, or in a caſe of felony, by a priſoner at the bar. 
Smith, de Rep. Angl. lib. 2. cap. 11. Britton, a. 57. 
Brafton, lib. 2. traft. 2. c. 22. Againſt things, as a e- 
claration. Old Nat. Brev. f. 76. Challenge made to the 
jurors, is either made to the array, os to the pol: 
Challenge to the array is when the whole number 15 ex- 
cepted againſt as partially impanelled : Challenge 10 07 vy 
the polls is when ſome one or more are excepte\ againlz 
as not indifferent. Texms de la Ley. Challenge to the Ju 
rors is alſo divided into challenge principal, and challenge 
pur cauſe ; that is, upon cauſe or reaſon, Challeng? prin- 
cipal (otherwiſe by Staundf. Plac. Cor. fol. 157, 4.8 
called peremptory) is that which the law allows without 
cauſe alledged, or farther examination, Lam. Een. 
lib. 4. cap. 14. as a priſoner at the bar, arraigned on 
felony, may peremptorily challenge to- the: number 0 = 
one after another, of the jury impanelled upon him, fon 
ledging no cauſe but his ewn diſlike, aud they ſhall be Pl 
put off, and new jurors taken in their places. But inc? 
of high treaſon, no challenge peremptory 13 allowed. 3Z 
Hen. 8. 35. Forteſcue ſaith, that a priſoger 10 this ws 
may challenge thirty-five men, cap. 27+ But _ - 
was abridged by 25 Hen.S. c. 3. And here © wir 
that there is ſome difference between challenge frng 
and challenge peremptery ; peremptory 00g uſed only 


vne 


__mayers 


j 


& H A 


_—_ the priſoner's fancy. Staundf, Pl, Cor. f. 124. 
- | reeibal, in civil ations for the moſt part, and with 
_ ſome ſuch cauſe of exception, as being found 
algo 3 law alloweth, without farther ſcanning: for 
= le. if either party ſay, that one of the jurors is the 
70 {rother, couſin, or tenant to the other, or eſpouſed 
\'s Janghter 3 this exception is good, and ſtrong enough, 
«f jt be true, without farther .examination of the party's 

edit: and how far this challenge upon kindred reach- 
= you have Aa notable example in Plowden, in the caſe 
of Vernon againſt Manors, ful. 425. Alſo in the plea of 
the death of a man, and in every aCtion real, as every 
ation perſonal, where the debt or damages amount to 40 
marks, it is A good challenge to any man, that he cannot 
diſpznd forty ſhillings by the year of freehold. 11 H, 7. 
£21. The ground of this challenge you may fee farther 
in Fleta, lib. 4. caþ. 8. Challenge upon reaſon or cauſe 
« when the party doth alledge ſome ſuch exception againſt 
one or mare of the jurors, as is not forthwith ſufficient 
upon acknowledgment of the truth thereof, but rather 
arbitrable and conſiderable by the reſt of the jurors ; as 
for example, if the ſon of a juror have eſpouſed the 
daughter of the adverſe party. Terms de la Ley, verbo 
Challenge. This challenge pur cauſe ſeems by Kitchin, fol. 
92. to be termed challenge for favor ; or rather, challenge 
far favor is ſaid there to be one ſpecies of challenge pur 
rauſe, where you may read what challenges are commonly 
only accounted Principal, and what not, See the New 
Book of Entries, verbo Challenge, and the 0!d Nat. Brev. 
fol. 158, 159. That this word challenge is turned into 


Lat. by the word calumnia, appeareth by Brafon, (ib. 3. | 


traf. 2. cap. 18. & lib. 4. traft. 3. cap. 6. & lib. 5. 
caþ, b. See farther Fleta, lib. 1. cap.\z2. Co. on Litt. 
156, 157, &c. See Jury, | | 
Chamberdekins, or Chamberdakins, Were 1Tri/h beg- 
gars, who by the ſtatute of 1 #, 5. cap. 8. were by a 
certain time, within the ſtatute limited, to depart this 


hand. Terms de la Ley, fol. 114. Obſerve this deſcrip- | 


tion of them: Anno 1413. Univerſitatem Oxonienſem 
vexabant flagitic/i quidam Chamberdekyns dif, gui non alii 
trant, quam mendici quidam Hiberni, habitu ſcho/arium 
fauperculorum induti, ſub uullo autem preſide viventes. Tis 
folenne erat demi de die latitare, noftu vero circa Genopolia 
dimofque infames obuium quemque ſpoliare, vel etiam truci- 
dere, Antiq. Oxonienſis, lib. 1. p. 207. 

Chamber depinct. Vnder this name in our parlia- 
ment rolls is often mentioned, the room which was 
anciently St, Edward's chamber, and is now the painted 
chamber, | v7 | | 

"+ <R Is uſed for a chamber-maid. 33 H. 8. 
cap. 21, 

Chamberlain, (Camerarius) Cometh of the French 
chambellan ; that is, cubicularius vel prafeftus cubiculi. It 
15 variouſly uſed in our chronicles, laws, and ſtatutes ; as 
Lord Great Chamberlain of England, Lord Chamberlain of 
the Houſhold, the King's Chamberlain, (13 Ed. 1. c. 41. 
17 Rich. 2, c. 16.) to whoſe office it eſpecially appertain- 
| to look to the King's chambers and wardrobe, and 

to govern the under-ſervants belonging to' the ſame. 
Fleta, lib. 2. c. 6, 7. | | 

To the Lord Chamberlain the keys of Weſtminſter- 
Hall, and the court of Requeſts are delivered upon all ſo- 
lemn occaſions. He diſpoſes of the ſword of ſtate to be 
Qarried before the King when he comes to the parliament, 
and goes on the right hand of the ſword next to the 
ing's perſon, He has the care of providing all things in 
the houſe of lords in the time of parliament. To him 

long livery and lodgings in the King's court, &c. and 
the gentleman uſher of the black rod, yeoman uſher, &c, 
Te under his authority. He has the overſight and go- 
"ernment © of artificers retained in the King's ſervice, 
meſſengers, comedians, revels, muſick, &c. The ſer- 
te at arms are likewiſe under his inſpeCtion ; and the 

0g's chaplains, phyſicians, ſurgeons, barbers, &c. And 


he hath under him a vice-chamberlain ; both being always 
P1vy counſellors, | . 


here were formerly Chamberlains of the King's courts, 


+0, 1. Chemberlain of the Exchequer, 51 H. 3. 


: crim'ndl, and alledged without other cauſe than 


CH A 
flat. 5. 10 Ed. 3. tt. 14 Ed. 3. 14. 268.8. 5, 
Chamberlain of North Wales, Stow. þ. 641. Chamberlait 
of Cheſter, Cromp. Fur. fol. 7, Chamberlain. of Lond, 
This officer is commonly the receiver of all rents ind 
revenues belonging to that city whereto he is chamberlain. 


Cheſter, when there is no Prince of Wales and Earl of 
Cheſter, belongs the receiving and returning of all writs, 
coming thither out of any of the King's courts. The 
Lat. word ſeemeth to expreſs the fun&ion.of this officer ; 
for Camerarius dicitur a camera, i.e. Teſtudine ſive fornice, 
quia cuftodit pecunias que in cameris praecipue reſervantur, 
Onuphrius de Interpret. Voc. Eccleſ, lt ſeemeth to 'be 
borrowed from the Fendiſts, who define the word camera 
thus : Camera eft ticus in quem theſaurus colligitur, vel con- 


num. 7. And Peregrinus de Jure Fiſci, lib. 6, tit, 3. 
faith, that Camerarius, vel chamberlingus (quem gquaflorem 
| ant1qui appellarunt) in rebus fiſci primum locum tenet, quia 


officers of this name in the King's Exchequer, who were 
wont to keep a controulment of the pells of receipt, and 
exits, and certain keys of the treaſury and records : They 
kept alſo the keys of that treaſury, where the leagues of 
the King's predeceſſors, and divers ancient books, as 
Demeſday, Black Book of the Exchequer, remain, There 
is mention of this officer in the ſtatute 34 & 35 H.8. 
cap. 16. There are allo Under-Chamberlains of the Ex- 
chequer ; for which ſee in Under-chamberlain, 
Chamberlain and chamber of London, $ee Lon- 
don. | | 
Chamberlarta, (Chamberlangeria) Chamberlainſhip, 
or office of chamberiain, — — Commiſemus civi neſtro 
Willielmo Joyner chamberlariam ng/fram London. Pat. 
7 H. 3. Brady Hiſt. Angl. Append. pag. 168.——-—— 
Jerem. del Ho & Radulphus de Coggeſhale tenent feodum 
del Ho in Rivandule per /ervitium chamberlangeriz, in 
com. Devon. anno, xi H. 3. 'Tenures, p. 48. 
Chambers of the Bing, (Xegiz camere) The ha- 
vens or ports of the kingdom, ſo cailed in our records. 
V. Mare clauſum, fol. 242. 5 
Chambye vdepin>. See Chamber vdepincg, 
Champarty, or Champerty, (from the Fr. champ, 
a field, and parti divided, or the Lat. campus and parti- 
tio, becauſe the parties in Champerty agree to divide fhe 
thing in queſtion) Signifieth in our Common law a main- 
tenance of any man in his ſuit depending, upcn con lition 
to have part of the things (be it lands or goeds) wen it 
is recovered. F, N, B. fol. 171. This ſeems to. have 


ſtanding the ſtatutes of 3 Ed. 1. 25. 13 Ed. 1. 49. 


cap. 4. and a form of a writ framed unto them ; yet by 
ſtat. 4 Ed. 3. c. 11. it was again enafted, That whereas 
the former ſtatute provided redreſs for this in the King's 
Bench only (which at that time followed the court) from 
thenceforth it ſhould be lawful tor the juſtices of the 
Common Pleas likewiſe, and juſtices of aſlizes, 1n their 
circuits, to inquire, hear, and determine this, and ſuch 
like caſes, as well at the ſuit of the King, as of the party, 
How far this writ extendeth, and the divers forms thereof 
applied to ſeveral caſes, ſee in F. N. B. fol. 191. Reg. 
Orig. f. 183, and the Book of Entries, verbo Champerty. 
Every champerty implieth maintenance. Cromp. Jur. fol. 
39. ' See alſo Cromp. Juſtice of Peace, fol. 155. 2 par. Int. 
fol. 208. - But every maintenance is not champerty, for 
champerty is but a ſpecies of maintenance, Which is the 
genus. See Maintenance. 


er alios placita mopent, uel moveri faciunt, & ea ſuis 
ſumptibus proſe Bo ad campi partem, vel pro arte lucri 
habenda. FT. 


. I. ſtat. 2: Artic, ſuper Chart. cap. 11. 


7 H.8. c. 5. The juſtices of peace, at their quarter- 
Zflions, ſhould. have authority as well by oaths of twelve 
men, -as by the information of any other perſon, to iq- 


” 


| = of the offenders and offences againſt the, laws and 


tutes made and provided touching champerty,. marnte- 
nance, '&66, Termes & Ia Ley, fol. 114, 115. 


| Champion, 


Vide Fleta, lib. 2; tap, 70. To the Chamberlain of 


clave in quo pecunia reſervatur. Zaſius de Feudis, par, 4. 


Theſaurarius & tuſtos eft publice pecunia. There are two 


been an ancient grievance in our realm; for notwith- 


28 Ed. 1.11.32 Ed. 1. flat. 2. & 3 and 1:2. 


Ehampertozs, vel.campi participes, ſunt qui per ſe vel 


Alſo it was ordained by the ſtat. 33 #, 8. confirmed by 
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. _ for ſuch as held of another by ſome ſervices ; as, Cam- 


CHA: 


Champion, (Campio) Is taken not only for him, that. 
fights the combat in his own cauſe, but for him alſo that 
does it in the place or quarrel of another. Bra@on, ib. 3. 
art 2. Cc. 21. numb. 24. who alſo ſeems to uſe this word 


piones faciunt homagium domino ſuo, lib. 2. cap. 35. Hot- 
toman, de verbis feudalibus, defines it thus, Campio eft cer- 
tator pro alia datus in duclls, a campo dittus, qui carcus erat 


decertantibus definitus. And therelore it is called camfght. | 


See Combat, and Sir Edward Byſbe's Notes upon Upton, 
where, fol. 36, you will find, that Henricus de Fernbureg, 
for thirty marks fee, did by a charter under the fea] co- 
venant to be champion for Roger, abbot of Glaſtonbury, 
anno 42 H. 3. See 3 Inft. f. 221. 

And here it may not be improper to mention a few 
things concerning champicns, which I find in ovr law 
books and hiſtories, viz. they were uſually hired, and 
therefore they were accounted infamous perſons, Bra&on, 
lib. 3. cap. 18. | 


Nunc caput in mortem vendunt, & funus arene. 


Monks, ecclefiaſticks, and generally any perſons might 
hire them, except parricides, and thoſe who were accuſed 
of very great offences , but charchmen were firſt to have 
leave of the biſhop. 

Before the champicn came into the field, he was to 
ſhave his head, and make oath that he believed that the 
perſon who hircd him was in the right, and that he 
would defend the cauſe to the utmoſt of his power ; 


which was always done on foot, and with no other wea- [| 


pon but with a flick or club, and a ſhield. And before 
| he engaged with his advefary he always made an offer- 
ing to the church, that God might aſliſt him in the 
battle. | 

The puniſhment of a champion overcome in battle, and 
tikewiſe of the perſon for whom he fought, was various : 
If it was the champion of a woman, ſhe was burnt, and 
the champion hanged : if it was of a man, and not for a 
capital crime, he not only made ſatisfaction, but had his 
right hand cut off; and the-man was to be cloſe confined 
in priſon till the battle was over. 

Champion of the King, (Campio Regis) Whoſe office 
is at the coronation of our Kings to ride into Wef{minfter- 
hall, armed cap-a-pe, when the King 1s at dinner there, 
and throw down his gauntlet by way of challenge, pro- 
nounced by a herald, that if any man ſhall deny or gain- 
ſay the King's title to the crown, he is there ready to de- 
fend it in fingle combat, &c. which being done, the King 
drinks to him, and ſends him a pilt cup, with a cover, 
full of wine, which the champion drinks, and hath the 


judijcum aftis dant operam, But t 


CHA 


his officer ; & 
is greatly advanced, not only in oY wag Pi we limes 
doms ; for he is the chief adminiſtrator of juſti Poon 
the Sovereign. All other juſtices in this kin eu Rang 
to the law, but the chancellor hath the Ki arp tha 
power to moderate the written law, 
ment by the law of nature and conſc 
all things 7uxta equum & bonum, 
(in his Prereg. c. 20. fel. 25.) fays, the chancell;r hath 
two powers, one abſolute, the other ordinary ; me gm 

that though by his ordinary power, in ſome caſes b _ 
obſerve the form of proceeding as other infec, oo 
yet in his abſolute power he is not limite 
law, but by conſcience and equity, 
cumſtances of the matter, 


There were Chancellors in Enoland Ft, 
the Normans into this realm, 7 ry the env : 
is cited, that Reimbeld was Chancellor to King Ekuard ih 
Confeſjor ; and there are divers other Chancellors cir d 
have been before this I/illiam. "RY, 

As to the antiquity of this office in this k; it | 
of no leſs date, as our learned Selde:1 Aerts King 
Ethelbert's time, who was the firſt Chriſtian King of Fa | 
Saxons; for in a charter of his to the church of Canter- 
bury, bearing date in the year of Chriſt 605, amoneg{! other 
witneſſes thereto, there is Jugemundus Referendarius men. 
tioned ; where Referendarius (ſaith he) may well ſtand 
for Cancellarius ; and the office of both (as the words ap- 
plied to the court, are uſed in the code, novels, and hiſtory 
of the declining empire) ſignifying an officer who received 
petitions and ſupplications to the King, and made out his © 
writs and mandates as a cuftos legis ; and taough. (ſaith 
he) there were divers Referendarii, as ſometimes 13, then 
8, then more again, and fo divers Chancellors in the em- 
pire ; yet one efpecially here exerciſing an office of the na- 
ture of thoſe many, might well be (tiled by either of thoſe 
names. Dugd. Orig. Furid. 32, cap. 16. ſes. 2, 

Mich. 14 Jac. B. R. upon evidence at the bar, a char- 
ter of William the Conqueror was ſhewn, under the ſeal of 
the faid King, which was ſubſcribed by ſeveral Lords as 
witneſſes, in which I ſaw that it was ſubſcribed per Mau- 
ricium Regis Cancellarium, after the biſhops, and before 
the abbots. 1 Rel, Abr. fo. 384. 

The Chancellor ſhall have the preſentation to all benefices 
of the King under 20 marks. Br. Preſentation, pl. 17. 
cites 38 Ed. 3. 3, 4. ES 

Of what power and auth:rity the Chancellor was in 
theſe elder times, or what his office, is not eaſily made 
out ; the reading, allowing, and perhaps difating royal 
grants, charters, writs, Sc, keeping and afjixing the King's 
ſeal to them, as the learned Sir Henry Spelman thought, 


governing his judg. 
ence, and orderin 
Wherefore Staunſrd 


or judpes, 
d by the written 
accordiog to the cir. 


cup for his fee. 0 
'This office (ever ſince the coronation of King Richard 
the Second, when Baldwin Frevile exhibited his petition 
for it) was adjudged from him to Sir John Dymocke, his 
competitor, both claiming from Marmion, as producing 
better records and evidence, and hath continued ever fince 
in the worthy family of Dymocke, who hold the manor of 
Scrivelſbury in Lincolnſhire, hereditary from the Marmi- 
ans, by grand ſerjeanty, viz. that the lord thereof ſhall 
be the King's champion, as aboveſaid. Camd. in part. Fin. 
Mich, 1. H. 6. Accordingly Sir Edward Dymocke per- 
formed this office at the coronation of his Majefty King 
Charles the Second, April 23, 1661, and ——— Dymocke, 
Eſq; performed it at the coronation of his preſent Majeſty 
King George the Third. | 
Chancelloz (Cancellarivs) Cometh of the French 
chancelier. Vincent ELupanus de magiffratibus Franco- 
rum, faith, that cance/larius is no Latin word, though he 
citeth Latin writers that uſe it : with him agreeth Pe- 
trus Pithaus, lib, 2. Adverſariorum, cap. x2. And 
whereas Lupanus would derive it from the verb can-. 
cello, Pithaus thinks he hath ſome (though not ſufficient) 
colour for his opinion : and therefore derives it from 
cancelli, an incloſed or ſeparateg place, a, chancel, or 
place incompaſſed with bars, to defend the judges and 
other officers from the preſs of the people. Cangellarius 
at firſt, as Lupanus thinks, fionified, ha regiſters in, 
court ; Grapharios, ſcil. qui conſeribendis & excifiendis 


| 


and may alſo be gathered from Mr. Dugdale's diſcourle of 
the Chancery, was the greateſt part of their truſt and 
employment, and that he had no cauſes pleaded before bim 


| until the time of Ed. 3. and thoſe not many till the rexgn 


of Hen. 4. Nor are there any decrees to be found in 
Chancery before the 20th of Hen. 6, Be his power and 
office what it would then, it was leſs than that of the ju- 
fliciar, who was next to the King in place of judicature 3 
by his office he prefided in the Exchequer, the Chancellor 
ſitting on his left hand, as Gerva/? of Tilbury tells us, and 
by his office was the firſt man in the kingdom atter the 
King; and that under his own Zefte he could cauſe the 
King's writ to be made out, to deliver what fam he 
would out of the Exchequer. The Chancellor was the | 
firſt in order on the . left hand of the juſticiar ; and as he 
was a great perſon in court, ſo he was in the Exchequer, 
for no great thing paſſed but with his conſent and advice, 
that is, nothing could be ſealed without his allowance or 
privity, as it there appears. Brady's Preface to the Nor- 


| man Hiſtory, 152 (F) 153 (A.) 


Conſtituting a Chancellor does not conflitute a court of 
equity, as. in the caſe of Chancellor of the garter, 06+ 
There was a Chancellor of the court of augmentations, 
and yet neither of them ever held a court of equity ; #7 


| Hale Ch. J. 2 Lev. 24. Mich. 23 Car. 2. B. R. 


4 The Chancellor (during the time of the grand juſtiiary} 
before the breaking the courts into diſtinct juriſdic110ns, 
; I [t originals 


. 


- 


In. the cuſtody of the ſeal, and therefore _ returzable 
' 


ng's abſolute - | 


131 before the fuſiciar. But when the juriſditions' 
"—_ viſtingniſhed, the origirils relating to civil pleas 
= etyrnable before the juſtices of C, B. But the or1- 
”" oi treſpaſs might be returnable in either court, be- 
he plea was criminal as well as civil ; but B. FR. 
_ elves made cut the proceſs in criminal matters ; for in 
_ hared with the power of the Chancery, though 
Gs hnncory continued to be the foot and baſis of a c1vil 
 xition but the criminal jurifdiftion was returned 
_ 7200, and not coram juſticiariis de banco, Gid. 
wy View of Exch. 7, 8. þ ; | ; | 

He that bears this magiſtracy is ca led 5 High 
Prncellor of England (which is the higheſt honour of 
the long robe) being made ſo per traaitionem magni figili 
bi per dominum regem, and by taking his oath, And by 
he flatute 5 Eliz. cap. 18. the Lord Chancellor and 
Keeher have one and the ſame power ; and therefore ſince 
that ſtatute, there cannot be a Lord Chancellor and Lord 
Keeper at one and the ſame time ; but before there mighr, 
1nd hath been. See Lieeper. Sce Fleta, lib. 2. cap. 
12, 13. and Coke's 4 Tyftit. fol. 78, 79. See Chancery. | 

Chancellor in cathedral churches, His office is 
thus deſcribed in the Moa/ticon, 3 tom. pag. 24. 1n the 
tatutes of Litchfield, viz, whether he is reſident, or not, 
his duty is Lefiones legendas in ecclefia per ſe vel per ſuum 
vicarium auſcultare, male legentes emendare, ſcholas con- 
ferre, ſigilla ad cauſas conferre, literas capitulifacere & con- 
fignare, libros ſervare, quotieſcunque voluerit predicationes 
in ecclefia vel extra ecclefram predicare, & cut voluerit pre- 
dicationis oficium afrgnare. Ibid. p. 339. 

Chancellor of the dutchy of Lancaifer. This offi- 
cer is mentioned in ftat. 3 #4. 6. c. 1. and anno 5 ejuſdem, 
< 26, His office is principally in that court to judge and 
determine all controverſies between the King and his 
tenants of the dutchy land, and otherwiſe to dire& all 
the King's affairs belonging to that court, The Chancel- 
or is the chief judge of the dutchy court, who in diffi- 
cult points of Jaw is uſually aflifted by two judges of the 
Common law, out of one court or other, to decide the 


matter in queſtion. This. court is held in Weftmin/ter- | 


Hall, and was formerly much uſed in relation to ſuits 
| between tenants of dutehy lands, and againſt accountants 
and others for the rents and profits of the faid lands. 
Under the Chancellor of the dutchy are an attorney of 
the courts, one chief clerk or regiſter, and ſeveral au- 
ditors, &c, | | 

Chancellor of the C:chequer, Is mentioned in ſtat 
25 H.8.c, 16. His office hath been thought by many 
to have been created for the qualifying extremities in the 


Exchequer. He ſits in the court, and in the Exchequer- | 


Gamer ; and, with the reſt of the court, orders things 
to the King's beſt benefit. He is always in commiſſion 
with the Lord Treaſurer for letting the lands that came to 
the crown by the diſſolution of abbies, or otherwiſe ; and 
hath, by the ſtatute of 33 H. 8. c. 39. power with 
ethers to compound for the forfeitures upon penal ſtatutes, 
bonds, and recognizances entered into to the King 3 he 
hath alſo a great authority and juriſdiction in the manage- 
Ment and diſpoſal of the royal revenue, and concerning 
the firſt-fraits, as appears by the as for uniting them 
to the crown. © | 
Chancelloz of che ozder of the garter. Srow's 4n- 
nals, þ, 706. Chancellor of the Univerſities, an. 9 H. $: 
c. 3. and an. 2 H. 6. c. 8. Chancellor of the court of 
Hugmentations, 27 H.8. c. 27,—32 euſdem, c. 20. and 
33 ejuſdem, c. 39. Chancellor of Courts, 32 H. 8. c. 28. 
Chancellor of the Dioceſe, 32 H. 8. c. 15, &c. anciently 
called Epiſcoþi-Ecdicus. | | 
Chance-medley, Signifies the caſual killing of a man, 
ndt altogether without the killer's fault, though without 


an evil intent, Staunf. Pl. Cor. lib. 1. cap. 8, calls it | 


| bamicide by miſadventure ; IWeſt. Symb. par. 2. tit. Indif- 
a ſe. 5.. calls it homicide mixt. It is alſo called 
h afanghter by miſadventure, for which the offender ſhall 
ys his pardon of Fourſe, as appears by the ſtatute of 
Hop i. 9. But here is to be conſidered, whether he 
Fe commits this manſlaughter by chance-medley was 

0g a lawful thing : for it the a&t were unlawful, it is 


0L, I, 


- 


© HA 


ifelony. As if two were fighting together, and a third © 


man comes to part them, and is kiiled hy. one of the two 
without any malice, forethought, or evil ifitent in kim that 
killed the man ;z yet this is murder in him, and not man- 
laughter by chance-medley, or miſadventure ; becaule 
they two that fought together were doing an unlawful 
act : and if they were met wich prepenſed malice, the 
one intending to kill the other, then it is murder in 
them both, See Skene de Verb, Signif. verb, Melletum, 
where he ſays, this ia Scotland is called chaudme/le, See 
Yomictde. | | 

_ Chancery. /Cancellaria ) Is a court of equity and con- 
ſcience, moderating the rigour of other courts, that are 
ſtrictly tied to the letter of the law; whereof the Lord 
Chancellor of England is the chief judge: Cromp. Fur: 
fel. 41. Or elſe the Lord Keeper of the Greit Seal, 
4 Eliz. cap. 18, The cfficers belongiog to this court are 
the Lord Chancellor, or Keeper of the Great Seal, who 
is ſole judge here ; . the Miſter of the Rolls (ancicntly 
called Gard-in des Rells) who in the Lord Chancellor's 
abſence heareth cautes and gives orders. 4 I[n/t. f. 97: 
Twelve Maſters of the Chancery, -who are aftiſtants, and 
ſit by turns on the bench ; the Six Clerks, who have each 
of th?m abour 12 clerks under them, in nature of attor- 
nies in the conrt ; two chief examiners, who have five or 
ſix clerks a-piece ; one chief reojiiter, who hath uſually 
fcur or five deputies ; the clerk of the crown ; the war-. 
den of the Fleet, the uſher, ferjeant at arms, and crier of 
the court ; the curſitors and their clerks; the clerks of 
the petty bag ; the clerk of the hatuper ; the controller 
of the hanaper ; the clerk of the appeils; the clerk of the 
faculties, the ſealer, the chafe-wax ; the clerk ' of 'the 
patents, clerk of preſentations, clerk of diſmiſſions, clerk 
of licences to alienate, clerks of the <cnio'ments, clerks 
of the protections, clerks of the ſubpoena's, clerks of 
the affidavits, « &c. which ſee deſcribed in their ſeveral 
places: See Coke's 4 Infl. fol 82, 'The juriſdiftion 'of 
this court is of two kinds; ordinary, or legal z and ex< 
traordinary, or abſolute. | ET 


1. Of the ordinary and limited court, proceeding accerding 
to law, commoaly called The Petty Bag. : 


2. Of the extraordinary court, proceeding according to 
equity. - | 
3. Statutes concerning the court of Chancery. 


i. Of the ordinary and limited court, proceeding accerding 
to law, commonly called The Petty Bag. | 


To underſtand the nature of this court we muſt ob- 
ſerve, that in ancient times the Chancellor was likewiſe 
chaplain to the King, and it was his buſineſs, in the time 
of the juſticiar, to write Diþlomata, that is, all charters 
and commiſſions from the King ; therefore when the pow- 
er of the jufticiar was broke, he obtained the Officina Bre- 


vium & Chartarum Kegiarum ; from thence all the extra- 
ordinary juriſdiftions, touching granting of charters, as. 


likewiſe all inqueſts of office to iftitle the crown, were re- 
turned into this office z and the Exchequer, in which 
theſe things were anciently tranſafted, became only an 
ordinary court of revenve, to ſet leaſes to the King's far- 
' mers, and to get in the King's debts ; and therefore the 
office in the Exchequer was only an office of inſtruction, 


of what lands were in the King in particular counties; 


' but to veſt lands in the crown de novo, it was neceſſary 
to have an office under the great ſeal, and ſo to grant 
lands from the crown, unleſs it were merely farms that 
were granted for years. 1 New br. 587. See 2C0. 16, 
Plewwd. 320. 4 Co. 9J. et 
From hence, at this day, this coutt has a juriſdiftion 
to hold plea upon a ſcire facias, to repeal the King's 
letters patents upon petitions, mon/trans de dro, traverſes 
of offices, ſcire facias upon recognizances, executions 
upon ſtatutes; &c. which being regiſtered in this court, 
the proceſs thereupon iſſued out of the ſame, and were 
returnable there, and entered in the office called the Petty 
Bag ; whereas the writs, which were the foundation of 
6 D the 
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_ the buſineſs of. the other 'conrts, were put together in} 
the hamper, which gave the diſtin&tion to thole names, - 
and begot diſtin&t officers in the court. 4 1:/7.-80. | 

It in this court the. parties deſcend to iſſue, the chan- 
c2i}or > co9h try it, but is to deliver the record, with his, 
proper hand, into the King's Bench, where judgment 1s! 
ty be given; and the reaſon hereof ſeems to be, that} 
the Chancery being effcina brevium, if it could both} 
make writs returnable here, and alſo try iſives, it would 
incroach too much on other juriſdictions ; beſides, there | 
was no jury proceſs in the antient 4/2 regis, but npon' 
demurrer the chancellor ſhall give judgment. 4 rt. 
80. 

An inquifition was taken, and a forfeiture of the office 
of worden of the Fleet found, and the defendant plead- 
ed to iſſne, and after iſſue joined, feveral other perſons 
came in by way of meon/trans de droit, ard plicaded, and 


GBA 
the truſt, the ordinary juriſdition not re 
that was againſt the ſtatute of 17ortmnin 
exerted this extraordinary. juriſdictic 
them | as to the| feveral fats alledged 
New Abr. 588, 589. _ bam 
b: After the eſtabliſhment of this conrt, it was thougl:t 
reaſonable to give damages to ſuch perſons ag we 
drawn into it by falſe ſuggeſtions, and therefore b © 
i7 £&. 2. cap. 6. rceiting, © For as mach as peo fl = 
compelled to come: before the King's council, or A ho 
Chancery, by writs grounded upon untrue fuggeſiions, 
it 18 enatted, That the chancellor for the time belts: 
preſently after that ſuch ſuggeſtions be duly found ang 
proved untrue, ſhall have power to ordain and award da- 
mages, according to his diſcretion, to him which is {9 
troubled unduly.” For the conſtruction of this ſtatute 
ſee 4 Int. 83. i 


aching a thin 
the chancellop 
», and "examined 
againſt them,” 1 


-- 


a demurrer to them, and the record was carried into | 
B. R. by the clerk of the Petty Bag, without any order 
of the court, in order,to have the iflve tricd ; and it was 
rclolved, Firſt, That thougi the clerk had committed. 
a fault to the court of Chancery, in carrying the record 
without any. order, yet that it was well removed ; for 
that which is done by the proper officer, is done by my 
lord chancellor, and may be ſaid to be Gone propria 
mu, 'Sccondily, Vhat though there were an iſſue and 
demurrer both, yet the removing the whole record was 
proper and well enough, on the authorities herein cited; 
by which it appears that judgment is molt propeily 
to be given in Y. R. both on the iſſue and the demurrer ; 
otherwiſe there might be two diſtinct judgments, and 
confequently diſtin&t executions taken out. 1 New 
Abr. 588. | OE, 

Alſo all perſonal ations, by or againſt any officer or 
miniſter, in re{pe* of thcir ſervice or attendance, may 
be determined in this court ; but in theſe no jury procels 
can iſſue, but the record is to be removed, as before. 
4 inſt. 89. | 


2. Of the extrazrdinary court, procceaing according ts 
equity, | | | 


This court was newly ereCted after the diviſion of the 
courts, and from a very ſmall and inconfiderable begin- 
ning hath (though impugned even towards its firſt origi- 
nal creation) grown up to that degree, as to ſwallow up 
moſt of the other buſineſs of the Common law. 1 New 
Abr. 593. 

That there were ſome footſteps in the ancient Curia 
regis, Which were the foundation of this juriſdiction, 
appears from the Engliſh jurifdiftion excreted in the 
court of Exchequer, where, on informations on the King” 
behalf, articles are adminiſtered, to which. the party 1s 
to anſwer upon oath ; as likewiſe by impeachments in 
the houſe of Lords, where articles are exhibited - in 
Engliſh tor the party to anſwer to. 1 New Abr. 588. 
Reg. 2.5: | 

But notwithſtanding this, the eſtabliſhmcnt of this 
juriſdiRion ſeems to be owing to the ſtatute of Wefim. 2. 
caþ. 24. by which a power was given, in new and extra- 
ordinary cafes, to invent a new writ : hence it was, 
that 7:hn Waltham, then biſhop of Sa!i/Zury, and chancel- 
tor, as the Commons mention in their petition, out. of his 
ſabtilty, found out and began a novelty againſt the 
form of the Common law, and that was the invention of 
the writ of ſubpena 5 which writ ſummoned the party 
to appear, under a pain, to anſwer to ſuch things as 
ſhould be obieftel avainſt him, and a petition was lodged 

| 1a Chancery, containing the articles to which he was oblig- 
ed to anſwer, and upon ſuch articles this rew invented 
writ iiſaed. 1 New Abvr. 568, 

By this conitruftion, not only a new writ was 
framed, but a new ju:i{diftion ereted, and this was to- 
wards the tim? of FR. 2. occaſioned chicfly by the ſtatute 

of WMortinain ; for when that ſtatute had reſtrained the 
growing riches of the clergy, they found out this inven- 
tion to avoid it, by giving away lands to truſtees for 
pious uſes, and the feoffees of ſuch truſt did the duties of 
juch tenure in behalf of the truſt ; but if they perverted 

' . - 


$ 
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the Common Jaw courts, that 'the chancellor could nor 


hereunto it was reſolved 16 Eliz, in the caſe of Coleften 
and Gardner, that if a man Killed a ſequeſtrator in the 
execution of ſuch proceſs, it was no murder. 


, men from deceit, ſhon}d not be rendered' illuſory, that 
they could nor Jong ſtand ; but this proceſs got the bet- 


from him his eſtate tiil he had anſwered his contempt. 


the firſt there arc ſeveral firong opinions, that a court 


4 


| 


and ſo much againſt common juſtice and honeſty, which 


court, eſpecially if the end thereot be to controvert 


dies in cafcs not remedial by the ordinary juriſdiction, aud 
to relax and mitigate the rigour of the Common law, 


The juri{diftion of this covrt was not only impugned 
towards its original creation, but even in the reign of 
queen Elizabeth it was ftronply holden by the judges of 


by his Gccree ſequeſter the party's lands; that is, could 


only agere im per/onam, but not in rem; and agreeably 


Cro. Eliz, 
OFs 1 Red, Rep. 86, 190. Lit, Rep. 
I 560. | 


But theſe were 


4 lift. 84. 
ſuch bloody and deſperate reſolutions, 


requires that the decrees of this court, which preſerved 


ter of thoſe reſolutions on theſe grounds : Fir, Phat 
the extraordinary juriſdiAion might puniſh contempts by 
the loſs of eſtates, as well as imprifon the perſon, becauſe 
that liberty being a greater bencfit than property ; if 
they had power to commit the perſun, they might take 


Secendly, 'To ſay that a court ſhould have power to de- 
cree avout things, and yet ſhould have no juriſdiction in 
rem, is a perfect ſoleciſm in the conſtitution of the court 
itlelft, 1 New Abr. 589. _ | 

Alſo in the reigns of Queen Elizabeth and King James 


of equity could not examine, or give any redreſs in a 
cauſe aſter judgment at law, and that fuits in equity, .to 
relieve againft a judgment at law, are within the {tatntes, 
which make it a framunire to appeal to any foreign 


the very point determined at law, or to ſeek relicf after 
judgment in a caſe wherein the law may relieve, as againſt 
excetivenets of damapes, &c. 1 New Abr. 589. 

But as theſe opinions tended to render the jultice of this 
court illuſory, whoſe peculiar province it is to give reme- 


they ſeem now to be wholly exploded; and this ſeems 
highly reaſonable, when it is conſidered how uncertain 
and doubtful the law in many cafes is before it is deter- 
mined ; and conſequently that before ſuch determination 
it would be impoſlible to relax and mitigate the rigour 
thereof. Hard. 125. 1 Med. 59. 3 Keb. 221. 1 Lev. 
24t; .-'2 Ch, Ca.:97.. Abr- Eq. 130-. ; 

The ancient rule for the juriſdiftion of the extraordi- 
nary court of Chancery was confined to frauds, acct- 
dents, and truſts; and though at this day, by its power 
in granting injunctions, it curbs the juriſdiftion of other 
courts, and thereby has ſwallowed up the greateſt part of 
the buſineſs of the Common law, yet it is {till under foms 
of theſe notions, that it exerciſes a juriſdiftion in reliev- 
ing againſt forfeitures and penalties, where a compenſation 
can be made, in preventing multiplicity of ſuits, decrec- 
ing a ſpecific execution of agreements, afliſting defective 
conveyances, &c. but in no caſe will relieve againſt an 
att of parliament, dire&tly againſt a. fundamental rule 
or maxim of the Common law, and retain a ſuit where 
the party appears to have a plain and adequate remedy 
at law. 1 New, Abr. 590. Ait 


3 


| 


0. i 4 


ters of truſt are peculiarly within thejuriſdiQtion 
of Chancery ; but if a truſtee does by fraud 
ol combination with the ceſtut que truft endeavour to 
an 


All ma 


penal law, under pretence that a truſt is only 
erade Ne in equity, and that equity ſhould not aſſiſt 
6 or forfeiture, yet Chancery will aid remedial 


1nys, and not ſuffer its own notions to be made uſe of to 
awsy 


— things, ſays Lord Co%e, are to be adjudged in a 


f equity : 1- All covins, frauds, and deceits, for 
| _ pk 4 no remedy by the ordinary courfe of law. 
B "Accidents, as when a ſervant, obligor, or mortgagor, 
2, y money On a certain day, and they happen to 


[1 to 
Is 3. Breaches of truſt and 


he robbed in going 10 pay it, 
confidence. 4 1nft. 84+ 


z. Statutes concerning the court of Chancery, 


erat. 28 Ed. 2. CG 5- The chancellor and the juſtices 
of the King's Bench ſhall follow the King. | 

chat. 18 Ed. 3. ft. 5- The oaths of the clerks of the 
Chancery and of the clerks of courſe. 


E ſhall fwear that well and lawfully ye ſhall ſerve 

mr Lord the King and his people in the office of clerk 
of the Chancery, 79 which ye be attitled : and ye fhall 
not aſſent nor procure the King's diſveriſon, nor perpetual 
damage to your power ; nor ye fhall do, nor procure to be 
dine, any fraud to any man's wrong, nor thing that touch- 
th the keeping of the jeal ; and ye ſhall lawfully groe coun- 
fil the things that touch the King, when ye ſhall be therets 
required ; and the counſel which you know touch him ye ſhall 
conceal. And if you know the King's diſberiſon, or perpe- 
tral damage or fraud to be done upon the things which touch 
the keeping of the ſeal, ye ſhall put your lawful power ts 
repreſs and amend it : and if ye cannot do it, then ye ſhall 


certify the chancellor or other, which may do the ſame, to be} 


amended to your intent. And for the clerks of courſe ſhall 
be added ; 4nd ye ſhall not bring, nor to your knowledge 
ſuffer to be brought, any writs which ye make out of the court 
nt ſealed, theresf to do execution : nor ſhall record any at-. 
tirney by writs, nor without writs, without ſpecial licence, 


if he have not lawfully examined the party and the attor-| 


ney in proper perſon, or at the leaſt him that ſhall make at- 
tarney in proper perſon ; ner ye fhall deliver any writ which 
ſhall be of commandment to the examiners, nor to the ſeal, 
before that the ſame writ be ſent to you by the commander, 
which thereof hath power, unleſs it be to the chancellor, 
or to one” of the maſters, which commandeth you to make 
the writs, And all the writs that ye ſhall make, ye ſhall 
deliver to the examiners by your own hand, or by one com- 
pamion which is ſworn to the King, if ye yourſelf be out of 
the court becauſe of ſickneſs, or other cauſe neceſſary, ſo that 
ye cannot do it, And no writ written of another man's 
band ſhall be delivered to the examiners, under your name, 
as yours, nor no name ſhall be put under your writs, but 
Jour own, as God you help, &c. 


Stat, 31 Ed. 3. ft. 1. c. 12. The chancellor and trea- 
ſurer may corre&t errors in the Exchequer. See Crro2, 

Stat, 36 Ed. 3. cap. 9. If any wan think himſelf 
grieved contrary to any of the articles therein above- 
Written, or others contained in divers ſtatutes, and 
cometh into the Chancery, or any for him, and thereof 
makes his plaint, he ſhall have remedy there by force of 
the aid ſtatutes, without purſuing elſewhere. 

Stat. 15 Ric. 2. c. 12. None of the King's ſubje&ts 
ſhall be conſtrained to appear before the council of any 
bord, to anſwer for his freehold, nor any other thing 
real or perſonal which belongeth to the law of the 
land ; and if any find himſelf grieved contrary to this 
ordinance, he ſhall ſye to the chancellor, who ſhall 
give remedy, 

Stat, 17 Ric. 2, cap, 6, When people are made to 
me in the Chancery by writs founded on untrue ſug- 
&ltions, the chancellor ſhall have power to award dama- 
833 to him who is ſo unduly troubled. 


Stat. 4 Hen, 4. c, 9. Commiſſioners diſtrained to re- 


CH A 


turn commiſſions that never came to their hands, to be 
redreſſed in Chancery. See Commilſione rs, 

Stat. 15 H. 6. cap. 4. No writ. of /ubþ&na ſhall be 
granted, until ſurety be found to ſatisfy the party grieved 
his damages, if the matter cannot be made good which is 
contained in the bill. reli EA IG 

Stat, 14 ©& 15 Hen. 8, cap. 8. ſet. 2. All which ſhall 
be in the office of ſix clerks of chancery may marry, 
and hold their office. PN Te Ne, 

Sect, 3- Provided, that the maſter of the rolls be not 
prejudiced in the diſpoſition of the ſaid officers, the for- 
teiture by marriage only excepted ; and that the ſaid 
officers give ſuch atteadance to the maſter of the rolls as 
hath been accuſtomed; _ 

Stat. 5. Eliz, cap. 18; ſet. 2. Thekeeper of the preat 
ſeal may have, uſe, and execute, as of right belongihg to 


his office, the ſame place, authority, pre-eminence, jurif- 


diction, execution of laws, and all other cuſtoms affd ad- 
vantages as the lord chancellor, _ 
Stat, 10Car. 1. c, 10. Chancellor difabled from hear- 
ing or determining any matter in the Star-chamber. 
Stat, 13 Gar. 2. ſtat. 1, One office ſhall be kept near 
the Rolls, in which the maſters, or one of them, ſhall 
conſtantly attend for the adminiſtering of oaths, caption of 


deeds and recognizances, and diſpatch of all matters in- | 


cident to their office (references upon accounts and ſuf- 
ficient auſwers, only excepted) from ſeven a-clock in the 
morning until twelve at noon, and from two in the at- 
ternoon until {x at night : and the ſaid maſters may take 
the fees following, v1z. Cates | 

For every oath taken in the ſaid office 129. _ 

For every bill of coſts taxed for the plaintiff 's not put- 
ting in his Þill, or not procceding to reply, or for the 
defendant's not appearing, 25. 6d. | 

For the acknowledgment of every deed to be in- 
rolled, 2s, | 

For the caption of every recognizance, 2s, 

For every exemplification examined by two maſters, 
to each of the maſters who ſhall examine, for every 
| «© RS, 7 ED? | MTS. 

For every report or certificate in purſuance of any or- 
der upon hearing, 20s, | 

For every other certificate or report of any order made 
upon petition or motion, 10s. | | 

And if any maſter receive any reward otherwiſe, ſuch 
maſter, after conviction, ſhall be diſabled from the exe- 
cution of his office, and forteit to the party grieved fo 


much as he ſhall take contrary to this at, and 1o0/. 


one moiety to the King, and the other to the party griev- 
ed. And tables of the ſaid fees ſhall be ſet up in the 
office, and in the chapel of the Rolls. 

Stat. 1 W. & M. flat. 1. cap. 21. ſeFt. 2. 
oners for executing the office of Lord Chancellor, or 


Lord Keeper of the Great Seal, may uſe and exerciſe, as_ 


of right belonging to Lords Commiſſioners of the Great 


Seal, the ſame offices, authority, juriſdiftion, and execu-. 
[tion of laws, and all other cuſtoms, privileges, and ad- 


vantages, which the Lord Chancellor or Lord Keeper 
ought ; and ſhall have place next after the peers of the 
realm and Speaker of the houſe of commons, unleſs 
any of them be a peer, and then to take place according 
to his peerage, | | 

Set. 3. 
give orders touching interlocutory proceedings in any 
cauſe, ſo as he ſhall not in the abſence of the others make 
any decrees, or put the Great Seal to any thing where- 
unto the whole broad ſeal ought to be affixed, unleſs 
there be two commiſſioners preſent. PN 

Stat. 4 Ann. cap. 16. ſeft. 22, Noſubpwna or proceſs 
for appearance ſhall iſſue out of any court of equity till 
the bill is filed (except in caſes of bills for injunttions) 
and a certificate thereof brought to the /ubprna office 
under the hand of the Six clerks, or other officer who 
uſually file bills, for which certificate he ſhall receive 
no fee. | 
| Se. 23. Upon the plaintiff's diſmiſſing his own bill, 
or the defendant's diſmiſſing the ſame for want of pro- 
ſecution, the plaintiff ſhall pay coſts to be taxed, And 


Commiſſi- 


Any one commiſſioner may hear motions and 
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goes Be Bon pany 
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ng copy or tenor of any bill ſhall go with the dedimus for! 


raking the anſwer, but in lien thereof the clerks of court 
ſhall take the whole term-fee of 3s. 4d. and the whole 
tees of all ſmall writs made by them, Oe 

'Stat. 12 Geo. 2, cap. 32, Whereas the Lords Com- 

\iMHoners did, on the 26th of May 1725, make an order 
for the maſters to deliver into the Bank the money and 
effects under their care ; and the Lord Chancellor did, by 
an order dated the 4th of November following, direC&t the 
ſ21d order of the 26th of May to be obſerved, with the ad- 
ditions in the ſaid order of the 4th of November contain- 
ed, which, among other things, contains as follows, 


 Fovis quarto die Nevembris 1725. 


Ordo curie. 


WHEREAS the Right Hon. 
miffioners, &c. did on the 26th day of May latt order 
and direct, amony other things, | 

** "Chat when any money or talli?s, orders or bonds, at 
or after the hearing of any canſe, ſhall be raken under the 
care of this court, the maſter ſball dire& the payment 
of ſuch money, &c: into the Bank ; and the monies fo 
paid, and the orders, tal .i-s, and bonds fo dclivered, ſhall 
be entered in the maſter's accounts kept with the Bank ; 
but the maſters (ha'} have no power to ifſue any money 
entercd in their {aid accounts, or to dirctt the ſecurities to 
be deljrered out, | ; DO 

© And when any money ſhall be paid, &c. inin the 


Bank, purſuant to the directionsaforeſaid, the party paying | 


ſuch money, &c. ſhall take a certificate from one of the 
caſhiers of the Bank of their being placed to the proper 
maſter's account; and ſhall carry the faid certificate to 
ſuch maſter, who ſhall thereupon make his report of the 
payment of ſuch money, &c. into the Bank, and file the 
ſame at the report-office, and the clerk of the ſaid office 
{hall enter the ſame in the maſter's book canſewile. 

* And when any money ſhall be dire&ted to be laid out 
on government ſecurities, the ſpecies of the ſecurities ſhall 
be mentioned in the order : and in caſe any of them ſhall 
conſiſt of Faft-India bonds, S2uth-Sea bonds, or Exche- 
quer tallies and orders, the fame ſhall be delivered in at 
the Bank ; and if any ſuch ſecurities ſhall conſiſt of ftock 
in any of the companies, ſuch ſtock is to be transferred 
to ſuch maſter, who ſhall make a declaration of truſt 
in the companies books, and ſhall take a certificate there- 
of from the proper officer, and cnter the ſame in his book 
at the Bank, that the Bank may receive the dividends 
thereupon; and ſhall alſo make a report of all ſuch fecu- 
ritiesz which certilicate and report ſhall be filed at the 


report-off.c2 ; and the clerk of the report-office is to enter: 
the dates, ſums, and the number of the bonds, talies, 


and orders, and quantities of ſtock in ſuch report mention- 
ed, in the proper maſter's books kept there. 

* And when any ſeenrities depoſited at the Bank ſhall 

e direCtcd to be dclivered ont, the regiſter ſhall certify to 
the maſter what ſecurity is to be delivered ont, and the 
name of the cauſe ; which certificate the clerk ja court or 
ſolicitor ſhall deliver to the maſter, who ſhall counterſign 
the ſame ; and ſuch certificate ſha}l be a proper autho- 
rity for the Bank to deliver over ſuch ſecurity, and en- 
ter the delivery of ſuch ſecurities in the maſter's accounts 
cauſewife; and it is the duty of the maſter to ſuperviſe 
ſuch entry, and to certify the ſame into the report office 
to be fled, WE 

* Bonds, tallics, and orders ſha!l be teken in and deli- 
vered out on Wedneſdays and Fridays between ten in 
the lorenoon and cne in the afternoon, and the maſter 
ſhall receive from the ſuitor the uſual fees for the report 
and filing the ſame, and ſhall anſwer for filing to the 
report-office. 

*« And when any ſtack ſhall be ordered to be transferred 
by any of the maſters to the ſuitors, the regiſter ſhall 
certify to the maſter what ſtock he is to transfer, and to 
whom ;. which certificate the clerk in court, &c. ſhall 
carry to the malter, who ſhall within one week, or at 
the next opening of the books, attend in perſcn, and 
deliver ſuch certificate to the officer of ſuch company, 


Cx 


"and transfer ſuch ſtock, 


or pive . Bl TAN! 
to do. give ſufficient authority {@ 


the lite Lords Com: 


uthority to the com. 


panies to permit the maſter, gc. to transfer ſuch ſtocks. 
3 


of which transfer the maſter is to make hc 
procure the fame to be filed in the ee ts og => 
'making and filing of which the maſter ſhall recubes - 
;uſual fees, and anſwer the fee for filing to the wh vin 
office; and the transfer of fuch tock ſhall be certifie}- 
the maſter to the Bank, that ſuch may be diſcharceq 4 
of the account of the maſter there. M77 
* And when any money belonging to the ſito. 
ceived by the Bank be directed - » pai: Feng. 
court or ſolicitor fhall carry the order to the maſter hg 
ſhall make a certificate therecf, which certificate ſuch 
clerk or ſolicitor ſhal!- file in the report-cffice ; and the 
maſter ſhall by note draw on the Bank for ſuch morev. . 
which note ſhall be carried to the report office, py. 


entry made thereof in the maſter's book there, and; 


s ntratur 
(hall be written thereon, 


| and ſigned by the regiſter - 
which note ſo entered and ſigned ſhall be fllchen? qt 


rity to the Bank to pay ſuch money, as likewiſe to write 
oft the ſame from ſuch maſter's account ; but when any 
money ſhall be directed to be paid to any ſuitor out of 
money to be received by the Bank, for intereſt or mainte- 
nance?, the maſter ſhall byjnore, without any certificate 
draw on the Bank; and ſuch note being ſigned by the 
maſter, and entered in the report-office, and counter{igned 
by the regiſter, ſhall be a proper authority. 

*« And every maſter ſhall, on the firſt day of every 
term, give an account to the ſecretary of the Lord Chan. - 
cellor of all monies and ſecurities or ſtocks that the 
have iſſued or transſ{erred in the reſpeCtive cauſes fincetheir 
laſt account, together with the dates. of ſuch orders, and 
the maſters ſhall compare ſuch account with their books 
kept at the report office and at the Bank. 

* And no perſon ſhall take any fee for doing any thing 
in purſaance of this order, other than the maſters and the 


| *:And ſuch certificate ſhall be an ; 


clerk of the report-office ; and the maſters ſhall only take 


the ſame fee for a certificate, as they have been intitled to 
'for a report; and the clerk of the report-office ſhall only 
take the ſame fee for filing the certificate or report, 
as the clerk of the report-office has been intitled unto for 
filing the ſame, 

* And whereas the ſaid order is for the benefit of the 
ſuitors; it is ordered by the right hon. the Lord High 


| Chancellor, that the faid order of the 26th of May laſt, 


wherein it is not here varied, ſhall be firmly obſerved, 
with the additions following: | | 

«© And it is hereby ordered, that the Bank is to receive 
the intereſt and dividends on all ſtocks, bonds, tallies, and 
other ſecurities, whereof any of the maſters ſhall be pol- 
ſeſſed in truſt for the ſuitors; and each maſter ſhall im-_ 
Power one of the caſhiers ro the Bank to receive the ſame; 
and ſuch intereſts and dividends ſhall be entered in the 
reſpe&tive maſter's account at the Bank; and at the 
end of every term, but oftener if there be occaſion, the 
bank ſhall certify cauſewiſe to each maſter the ſums ſa 
received, to the end each maſter may make like entries 
in the books kept by themſelves, and likewiſe deliver 2 
copy thereof to the clerk of the report-office, who 1s to 
cauſe the ſame to be entered cauſewiſe in the maſter's 
books at the report office; and as to all mortgages, ths 


| particular truſts ſhall be inſerted in the body of the mort- 


gage deed ; and all intereſt and princi pal on ſuch mortgage 
ſhall by the party be paid into the Bank. SE 
&« And all monies, tallies, or orders, bonds, ſecuritie”, 
and effe&ts, directed to be brought before, or delivered in, 
or paid to, any maſter, ' ſhall not be brought before, or 
paid to ſach maſter ; but when any ſecurity, {um - 
money, or other cffeQs are ready to be delivered or pi! 
in, in obedience to ſuch order, the maſter (hall, on Tr 
plication of the party, certify the Cate of ſuch orders 02 , 
the ſum of money, tallies, orders, bonds, depoſites, rp 
ritics, and other effefts then to be paid or delivere we 
and the name of the cauſe to the account of hoy | , 
ſame is to be placed ; and upon the party's delivering 1uc 


- iverin® 0 
certificate, and payment of ſuch money, 0! deliverioy ; 


| thereupon an 


% 


CNA 


PP allies or other effects into the Bank, the ſame ſhall 
J in the reſpeCtive maſter's accounts. | 
pou: is b d he Bank 

« When the maſter is by note to draw on the Ban 

oney, ſuch note ſhall be limited to be paid within 
or h *fter date; and if it be not be paid within ſuch 
a mont! 11 . 
 . the note ſhall be void ; and when ſuch note is car- 
_—_ the report-office, there ſhall alſo be carried with 
og order whereby ſuch payment was direfted to be 
: Je, and an entry ſhall be made in the maſter's book 
"ke office, not only of the note, but alſo a memoran- 
46 that it was drawn by virtue of ſuch order ; and 
intratur 1s to be made, &c, 

« When the maſters certify to the report-office any 
entry of the delivering out ſecurities, the clerk of the 
report-office ſhall make entries according to ſuch certi- 
cate in the reſpeCtive maſter's books kept in that office, 
of the delivering out ſuch ſecurities. 

« The Bank 1s to receive the intereſt and dividends of 
all ſtocks, bonds, tallies, orders, annuities, and other 
ſecurities, whereof the uſher ſhall be poſſeſſed in truſt for 
any of the ſuitors, the uſher authorizing one of the caſhiers 
of the Bank to receive the ſame ; and ſuch en tries are to 
he made thereof, and ſuch rules to be obſerved, as herein 
and in the ſaid recited order are ſet down for the maſters ; 
and as to mortgages, which the uſher either ſingly or 
jointly may have in truſt for the ſuitors, the ſame rules 
hall” be obſerved by the uſher, as in the like caſes are 
preſcribed to the maſters. i | 

« Al] monies, tallies, orders, bonds, ſureties, and other 
effefts, direCted to be brought into court, or to be taken 
under the care of the uſher, ſhall not be brought before 
or paid to the uſher, but ſhall be paid or delivered into 
the Bank, under the regulations as the maſters are re- 
quired to do : and the uſher ſhall on his part, in all 
things relating hereunto, act in hike manner as the maſters 
arein ſuch caſes obliged to do, 

« If any money or effe&ts of the ſuitors ſhall by the 
uſher be inveſted in any ſecurities, the ſame methods ſhall 
be obſerved by the uſher and others in relation thereto, as 
arein like caſes preſcribed to the maſters. 

« When any ſtock or annuities in the name of the 
uſher ſhall be transferred, or any depolites, intereſts, or 
dividends, or other thing contained in the ſaid uſher's 
account, ſhall be paid or delivered out of the Bank, the 
ſame method ſhall be obſerved as the maſters are appoint- 
& todo; and in general the ſame rules which are pre- 
ſcribed to be obſerved by the maſters, ſhall be iu like 
caſes, mutatis mutandis, obſerved by the uſher. 

* When any money or effeAs belonging to the ſuitors, 
paid into the Bank on account of the uſher, ſhall be di- 
; Teſted to be paid out, and the uſher is to make a certifi- 
cate thereof to be filed in the report-office, the uſher ſhall 
ſhall have 2 5s. for ſigning ſuch certificate ; and for every 
draught that he ſhall make on the Bank he ſhall receive 
2d, in the pound of all money contained in ſuch draught, 
draughts for intereſt or maintenance excepted, 

* And it is further ordered, that in all orders to be 
hereafter made relating to the monies or effefts of the 
ſuitors, the ſeveral direRtions of this order ſhall be fol- 
lowed, although the ſame ſhonld not be particularly ex- 
preſſed in any ſuch future order. | 
: Se. 1. The ſaid two orders ſhall be obſerved, unleſs 
in ſuch points as ſhall be varied in this a&, or be here- 
after changed by the Court of Chancery. 

Set. 2. There ſhall be one perſon appointed by the 
conrt of Chancery to do all ſuch things relating to the 
delivery of the ſuitors money and effects into the Bank, 
and taking them out, and the keeping the accounts with 


the Bank, as by the ſaid orders are direfted to be done. 


by the maſters and uſher ; which officer ſhall be called 
The accountant general of the court of Chancery, and 
ſhall hold ſuch office during the pleaſure of the court, and 
UW account ſhall be kept in his name with the Bank of 

England on behalf of the ſuitors, in ſuch manner as is di- 
rected by the ſaid orders with reſ pet to the maſters; and 
the ſame rules as are preſcribed by the ſaid orders to the 
maſters, uſher, and Bank, as to the delivering in and 
taking out the monies and effets of the ſuitors, and 


0H. A 
other matters therein contained, ſhall be obſerved by the 
ſuitors, the Bank} and the accountant general, unleſs 
where the court ſhall other wiſe determine. | 
Set. 3- The accountant general ſhall ſtand in the 
place of the maſters and uſher, and ſhall receive no other 


fee from the ſuitors than what is allowed to the maſters 
by the ſaid order of the 26th of 7lay, | 

Seft. 4. All mortgages, tallies, orders, ſtocks, annui- 
ties, and other transferrable ſecurities to be taken by di- 
rection of the court for the benefit of the ſuitors, ſhall, 
it appointed to be taken in the name of any officer of the 
court, be taken in the name of the accountant general ; 
and in all ſuch aſſignments the particular truſt ſhall be 
ſpecified; and ſuch other rules in reſpe& to ſuch tranſ- 
terrable ſecurities ſhall be obſerved by the accountant 
general and others, as by the ſaid orders are appointed to 
be obſerved by the maſters, uſher, and others, 

Sect. 5. 'The court of Chancery ſhall have power to 
vary the regulations in the ſaid orders, or herein before 
contained, and to make ſuch farther regulations about the 
premiſles as to the court ſhall ſeem mect. 

Sect. 6. After the death or removal of any accountant 
general, all mortgages, &c. veſted in him in truſt for the 
ſuitors ſhall veſt in the ſucceeding accounrant general, 
ſabje&t to the ſame truſts, without any afſignment or 
transfer; and all monies and effet$ of the Auitors, - for 
which he ſhall have credit in his account with the Bank, 
ſhall be carried to the accountant of the ſucceeding ac- 
countant general, ; 

Se. 7. The accountant general ſhall not meddle 
with the aftual receipt of any of the ſuitors money or ef- 
fects, but thall only Keep the account with the Bank, and 
obſerve the rules hereby preſcribed, or hereafter to be 
preſcribed by the court ; he ſhall not be an{werable for any 
money or efte&ts he ſhall not aCtually receive ; and the 
Bank ſhall be anſwerable for the money and effe&s of the 
ſuitors received by them. | 

Stat. 12 Geo, I. cap. 33. ſe. 15. If the court of Chan- 
cery ſhall judge it neceſſary, for the payment of the de- 
mands of the ſuitors, to borrow money on the duties or 
fund hereby granted (ſee Dtamps.) it ſhall be lawful for 
the ſaid court to borrow any money thereon, not exceed- 
ing 60,0c0/. and to make ſuch order or ſecurity on the 
ſaid fund, for re-payment of the money borrowed, with 


atm 


intereſt not exceeding 5 /. per cent. as the ſaid court ſhall 


dire&t ; which money ſo borrowed ſhall be paid into the 
Bank of England, and be made part of the common caſh 
of the court for the benefit of the ſuitors, and ſhall be 
iſſued by the Bank for the like benefit, as the court of 
Chancery ſhall direCt. Oy 

Se. 16. A book ſhall be kept in the Bank, in which 
an account of the monies borrowed on this aC&t ſhall be 
entered. And all perſons who ſhall lend money on this 


at ſhall, on producing a receipt under the hand of the 


caſhier of the Bank, have an order of the Chancery for 
re-payment of their principal money with intereſt, to be 
accounted from the time of advancing the principal, and 
to be payable by half-yearly payments, till the re-payment 
of the principal : and{ſuch orders ſhall be regiſtered, as the 
court ſhall dire& ; and all perſons ſhall be paid in courſe, 


| according as their orders ſhall ſtand regiſtered ; and no fee 


ſhall be taken for providing ſuch books, or making ſuch 
entries, or for any ſearch of the ſame, or for the payment 
of any money- lent on this a&t, or the intereſt thereof, 
on penalty of treble damages to the party grieved, with 
coſts; or if the officer himſelf take or demand any ſuch 
fee, he ſhall loſe his place alſo: and if any undue prefe- 
rence ſhall be made by any ſuch officer, the party offend- 
ing ſhall be liable, by aQtion on the caſe, to pay the value 
of the debt, damages, and coſts, to the party grieved, 
and ſhall be forejudged from his office ; and if ſuch pre- 
ference be unduly made by his deputy or clerk, ſuch 
deputy or clerk only ſhall be liable to ſuch action, and 
ſhall be incapable of his place. 

Set. 17. If ſeveral orders for payment be brought the 
ſame day, it ſhall be no undue preference which of them 
be entered firſt, ſo he enters them the ſame day. 
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$22, 18. Tt ſhall not incur any penalty to pay ſubſe- 
queat orders to perſons that demand their. money and 
bring rheir orders, before other perſons that did not come, 
ſo as there be money reſerved to fatisfy precedent orders, 
which (hall be Kept for them ; the intereſt upon loans 
being to ceaſe from the time the money 1s Kept in bank 
tor them. 

S2&, 19. Every perſon, &c. ro whom money ſhall be 
due by this act, and orders entered for payment thereof, 
&c. by indorſement of their orders may aflign their in- 
tereſt, or any part thereof, to any other ; which being 
entered in the office for ſuch orders, and an entry thereof 
alſo made in the book of entry of ſuch orders (which 
the officer ſhall upon requeſt without fee make) ſhall in- 
title ſuch aflignees to the benefit thereof ; and ſuch aſ- 
ſipnees may in like manner aſlign again ?ofzes quotzes ; and 
afterwards it ſhall not be in the power of the perſons who 
made ſuch aſſignments to make void the ſame, | 

Se. 20. All the money depoſited in the Bank on ac- 
count of the ſuitors of the court of Chancery, ' and by 
order of the court, and all monies ariſing by the duties 
given by this a&t, or borrowed thereon, and paid into 
the Bank, ſhall be one common and general caſh, and 
ſhall be promiſcuouſly iſſued, as the court ſhall direct, for 
anſwering the demands of any of the ſuitors. 

Stat. 3 Geo. 2. cap. Zo. All orders and decrees made 
by the Maſter of the Rolls, except orders and decrees of 
ſuch nature, as according to the courſe of the court ought 
only to be made by the Lord Chancellor, Lord Keeper, 
or Lords Commiſſioners, ſhall be deemed valid orders and 
decrees of the court of Chancery ; ſubje& nevertheleſs to 
be diſcharged or altered by the Lord Chancellor, &c. ſo 
as no ſuch orders or decrees be inrolled, till the ſame are 
ſigned by the Lord Chancellor, &c. 

Stat. 5 Geo. 2. cap. 25. ſet. 1. If in any ſuit in equi- 
ty, any defendant, againſt whom proceſs ſhall iſſue, ſhall 
not cauſe his appearance to be entered, according to the 
rules of the court in caſe ſuch proceſs had been ſerved; 
and affidavit ſhall be made that ſuch defendant is beyond 
the ſeas, or that upon enquiry at his uſual place of abode 
he could not be found ſo as to be ſerved, and that there 
15 juſt ground to believe that ſuch defendant is gone out 
of the realm, or abſconds, to avoid being ſerved ; the 
court may make an order, appointing ſuch defendant to 
appear at a day therein to be named : and a copy of 
ſuch order ſhall within fourteen days be inſerted in the 
London Gazette, and publiſhed on ſome Lord's day after 
divine ſervice in the pariſh church where ſuch defendanr 
made his uſual abode within thirty days next before his 
abſenting ; and a copy of ſuch order ſhall be poſted up, 


- viz. a copy of ſuch order made in Chancery, Exchequer, | 


or Dutchy Chamber, ſhall be poſted up at the Royal Ex- 
change ;. and a copy of ſuch order made in any of the 
courts of equity of the counties palatine, or of the Grear 
Seſlions in Wales, ſhall be poſted up in ſome market- 
town within the juriſdition of the court neareſt to the 
place where ſuch defendant made his uſual abode, ſuch 
place of abode being alſo within the juriſdiction of the 
court : and if the defendant do not appear within ſuch 
' time as the court ſhall appoint, then on proof made of ſuch 
publication of ſuch order as aforeſaid, the court may or- 
der the plaintiff's bill ro be taken pro confefſo, and make 
ſach decree thereupon as ſhall be juſt : and the court may 
order ſuch plaintiff to be paid his demands out of the 
eſtate ſcqueſtred according to the decree, ſuch plaintiff 
giving ſecurity to abide ſuch order touching the reſtitution 
of ſuch eſtate, as the court ſhall make upon the defendant's 
appearance ; but in caſe ſuch plaintiff ſhall refuſe to give 
ſecurity, then the court ſhall order the effeGts ſequeſtred to 
remain under the direCtion of the court, until the appear- 
ance of the defendant to defend ſuch ſuit. 

See. 2. If any defendant, by virtue of habeas corpus, 
or other proceſs of any court of equity, ſhall be brought 
into court, ſuch court may appoint a clerk in court to 
enter an appearance for ſuch defendant. _ 

Se. 3. If the perſon, againſt whom a decree ſhall be 
made upon refuſal to enter his appearance, ſhall be in 
cuſtody or forthcoming, ſo that he may be ſerved with a 


CG A 
copy of ſuch decree, 


thereof before proceſs 
performance thereof, 


Se, 4. If any decree ſhall be made ; 
this aCt againſt any perſon out of the rink of a ry 
ing, and ſuch perſon ſhall within ſeven years rovin _ 
come publickly viſible, he ſhall likewiſe be "ack -Þ 
a copy of ſuch decree within a reaſonable time aft Nth 
return ſhall be' known to the plaintiff; and in a his 
defendant againſt whom ſuch decree ſhall be mage = 
within ſeven years happen to die before his rety Il 
ſhall die in cuſtody before his being ſerved with £2 i 
of ſuch decree, then his heir, if ſuch defendant Kt 
have any real eſtate ſequeſtered, or whereof poſſef | 
ſha]l have been delivered to the plaintiff, or the huſband, 
guardian, or committee of ſuch heir; or if the perforat 
eſtate of ſuch defendant be ſequeſtered, or poſſeſlion there- 
of delivered, then his executor: or adminiſtrator. may be 
ſerved with a copy of ſuch decree, within a reaſonable 
time after it ſhall be known to the plaintiff that the de- 
fendant is dead, and who is}his or her heir, eXEcutor bs 
adminiſtrator, or where they may be ſerved. i 

Seft. 5. If any perſon ſo ſerved ſhall not within fix 
months after ſuch ſervice appear, and petition to have. 
the cauſe reheard, ſuch decree ſhall ſtand abſolutely con- 
firmed againſt the perſon ſo ſerved, and all perſons claim- 
ing under him by any a&t ſubſequent to the commence. 
ment of ſuch ſuit. | | | 

Sect. 6. If any perſon ſerved with a copy of ſuch de- 
cree ſhall witnin fix months after ſuch ſervice, or if any 
perſon not being ſo ſerved ſhall within ſeven years next 
after the making ſuch decree, appear in court, and peti- 
tion to be heard with reſpect to the matter of ſuch de- 
cree, and pay down, or give ſecurity for, ſuch coſts as 
the court ſhall think reaſonable ; the perſon ſo petitioning, 
or any perſon claiming under him by any a& done 
before the commencement of the ſuit, may be admitted 
to anſwer the bill, and iffue may be joined, and witnelles 
examined, and ſuch other proceedings had thereon, as 
ng have been in caſe the party had originally ap- 

cared, 
: SeF, 7. If any perſon againſt whom ſuch decree ſhall 
be made, his heirs, executors, or adminiſtrators, ſhall 
not within ſeven years after the making ſuch decree, ap- 
pear and petition to have the cauſe reheard, and pay or 
give ſecurity for ſuch coſts as the court ſhall think reafo- 
nable, ſuch decree ſhall ſtand abſoJutely confirmed againſt 
the perſons againſt whom ſuch decrre ſhall be made, 
and all claiming under them by any act done ſubſequent to 
the commencement of ſuch ſuit, | 

Se. 8. This at ſhall not make good any proceeding 
againſt any perſon beyond the ſea, unleſs it ſhall appear 
to the court by affidavit before the making ſuch decree, 
that ſuch perſon had been in England within two years 
next before the /ubþena iſſued. | 

Se. 9. This at ſhall not make good any proceeding 
againſt any perſon in any court of equity having a limited 
juriſdiction, unleſs it ſhall appear to ſuch court by aff- 
davit before the making ſuch decree, that ſuch perſon had 
reſided within the juriſdiftion of ſuch court within one 
year next before the /ubpmna. EY 

Stat. 7 Ges. 2. cap. 8. ſet. 2. Where perſons are 
obliged to anſwer on oath for diſcovering unlawful con- 
tracts, &c. See this ſtatute under title 3B20Kers. | 

Stat. 12 Geo. 2. cap. 24. ſe. 1. To provide a JU 
ſupport for the accountant general of the court of Chow | 
cery ; be it enafted, That out of the caſh in the Ban 

7 f the court of 
of England, belonging to the ſuitors 0 
Chancery, a ſum not exceeding 3 5,000 /: ſhall by or- 
der of the court be placed out on ſuch government bg 
parliament ſecurities as by ſuch order ſhall be Grotiet - 
to the intent that the intereſt thereof may be applied or 
the purpoſes herein after-mentioned ; and the ſaid _ 
may from time to gd _—__ the ſecurities on WIC 
the ſaid monies ſhall be placed. | : 

Se. 2. And the md ariſing from the faid ſecu- | 
rities ſhall be received by the governor and company 


. 1 c AC- 
the Bank of England, and placed to the credit of BY 


then he ſhall be ſerved wit 
"i 
ſhall be taken out to conipe 1 
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zat to be raiſed in the books kept there for the ſuitors 


c0 he ſaid court; of intereſt ariſing from money placed 
ne urſuance of this att; and out of ſuch intereſt 
og th ibe paid by huarterly qayments the annual ſum 
there /. which payment ſhall be made by the Bank by 
the court, videlicet, to the accountant general 
keo |. to Þis firſt clerk 250/. to his ſecond clerk 120 /. 
hich ſalaries ſhall commence from the 29th of S2þrtem- 
n 1739, and (hall be in lieu of all fees, and the reſidue 
ef [tereſt ariſing from the ſaid ſecurities ſhall be ac- 
4 for, as part of the common and general caſh of 
5 wy ſaitors of the ſaid court, 

5,9, 3- After the faid 29th of September no fees ſhall 
he taken in the ſaid office for any thing direfted to be 


Jong therein by 12 Geo. 1. cap. 32. and if any perſon. 


belonging to the fid office preſume to take any tee, be 
hz;l be looked upon as guilty of extortion, and be liable 
» be proſecuted for the ſame by indiftment or informa- 
ion, or upon complaint to the court of Chancery ſhall 
be puniſhed as for a contempt. : 

$4. 4. If hereafter the whole or any part of the ſaid 
fam of 35,000 /. be wanted to anſwer the demands of 
the ſuitors of the ſaid court, then the court may direct 
the fame or any part thereof to be called in, or the ſe- 
cyrities on which the ſame ſhall be placed to be diſpoſed 
: f ; 
; Stat. 23 Geo. 2. C. 25.'/. I- Whereas by 12 Geo. 1. 
caþ. 33- for relief of the ſuitors of the court of Chan- 
cery, and to make good the deficiencies of the offices of 
the maſters, certain ſtamp duties were granted for fix- 
teen years, and by 9 Geo. 2. cap. 32. the ſaid duties 
were continued for four years from Aug. 2, 1742. and 
it was thereby enaCted, That when the deficiency of the 
ſuitors money, and all money borrowed on the credit of 
the faid aCts. ſhould be ſatisfied, then the ſurplus money 
raiſed out of the ſaid duties ſhould be reſerved tor the 
benefit of the publick ; and whereas the faid deficiency, 
and all the money directed to be paid by the ſaid a&ts out 
of the fund thereby appropriated, have been ſatisfied, and 
there remains in the Bank of England as a ſurplus of the 
laid fund unapplied the ſum of 13,698 /. 1s. 11d. And 
whereas the revenue of the office of the Hanaper hatn not 
for ſeveral years paſt been ſufficient to pay the di(burſe- 
ments iſſuing out of the fame : and there remained in 
arrear at Michaelmas 1749, the ſum of 10,590/. 125. 
11d. due from the ſaid office; be it enated, That 
out of the ſaid ſum of 13,6987. 1 s. 11d. now remain- 
ng in the Bank of England, as the ſurplus. unapplied 0; 
the fund given by the 12 Geo. 1. c. 33. and the 9 Geo. 2. 
c, 32. reſerved for the diſpoſition of parliament, there ſhall 
be paid ſuch ſums not exceeding in the whole 10,599 /. 
12s, 11d. to the creditors upon the office of the Hana- 
per, when and as the court of Chancery ſhall order, in 
fatisfaCtion of the ſaid debt and arrears And as often as 
the accountant general of the ſaid court ſhall, ia purſuance 
of any order of the court, give a draught upon the 
Bank for any of the ſaid debts, certificates thereof from 
the faid accountant general (which he is to make without 
fee) ſhall be tranſmitted to the clerk of the Hanaper, 
together with the proper vouchers of the payments of 
the ſaid debts, ſpecifying to whom ſuch payments have 
cen made, and to what time they extend; to the end 
the ſame may be brought into the account of the clerk 
of tne Hanaper, to be by him paſſed before one of the 
auditors of the faid revenue : and all ſuch certificates 
ſhall be filed in the office of the Hanaper, and the vouch- 
1s tranſmitted therewith are to be delivered over to the 
ad auditor, | 

S2. 2. The duties granted by the 12 Geo. 1. cap. 33. 
or fourteen years, and continued by the 9 Ges. 2. c. 32. 
for the farther term of four years, and which expired in 
Auguſt 1746, ſhall be revived, and ſhall be payable upon 
tne ſeveral writs and law proceedings in the ſaid former 
«ts mentioned, from the 24th of June 1750, for ever ; 
and all the penalties and proviſions in the ſaid former 
"is concerning the levying and managing the ſame 

ll be revived. | 

v2. 3. All the officers concerned in the levying and 
Ualaging the duties ariſing by virtue of this act ſhall 
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keep diſtin&t accounts thereof, and pay the fame into ths 
receipt of the Exchequer at Weſtminfler weekly, or 
every Wedneſday, unleſs it be an holy-day, and in that 
caſe on the next day after, not being any holy-day. | 

Sect. 4. "There ſhall be kept in the ſaid Exchequer 
books wherein a diſtin&t account of all the money aid 
In weekly in purſuance of this aC&t ſhall be entered. And 
out of the money ariſing by the dnties granted by this 
act, there ſhall be paid unto the clerk of the Hanaper 
office, or his deputy, a yearly ſum not exceeding 3000 /, 
by equal half-yearly payments, on the 25th of March 
and 29th of September in every year (for the iſſuing of 
which no fee ſhall be taken) and the receipt of the clerk 
of the Hanaper, or his depnty, ſhall be a ſufficient diſ- 
charge for the ſame, 

Sect. 5. The reſidue of the ſaid 13,698]. ts. 11d; 
ſurplus caſh in the Bank of England, after ſatisfaftion of 
the ſaid debt due from the clerk of the Hanaper in Chan- 
cery at Michaelmas 1749, ſhall be placed out at inte- 
reſt on government ſecurities, under the direftion of the 
court of Chancery, in the name and with the privity of 
the accountant general, and placed to the account of 
the clerk of the Hanaper in Chancery ; and the interett 
ariſing thercirom ſhall be paid ro the clerk of the Hana- 
per, or his deputy, to be applied in aid of the fail re- 
vived duties, to make good the ſaid annual ſum of 3,000 /. 
granted to his majeſty out of the faid dutics, and the 
receipt of the cletk of the Hanaper, or his deputy, ſhall 
be a fufficient diſcharge for the ſame. 

Sect. 6. The iaid yearly fum of 3,000 1. and the yearly 
intereſt ariſing from the furplus caſh-in the Bauk as afores 
ſaid, ſhall be 1ſſued and accounted for as pait of the re- 
venue of the Hanaper oftice, for the ſame purpoſes and 
in the ſame manner as the revenue from the ſaid office 
hath from time to time been iflued and accounted for : 
and alſo for the payment of the yearly ſum of 1,200]. to 
the Maſter of the Rolls, by equal half-yearly payments; 
on the 25th of March and the 29th of September in 
cvery year. | 

Sect. 7. In caſe the yearly revenue of the faid office 
of clerk of the Hanaper, augmented by this a&t, be at 


any time more than ſufficient to pay the ſaid yearly ſum of 


1,200 /. to the Maſter of the Rolls, and alfo the ſeveral 
fees, ſalaries, and allowances payable out of the fame, 
then the clerk of the Hanaper ſhall be accountable for 


ſuch ſurplus; and upon a certificate thereof from one 


of the auditors of the Impreſt (which ſuch auditor is to 
make and tranſmit to the commiſſioners of the 'Freafury) 
ſuch cverplus ſhall be carried on to the account of the 
ſubſequent year of the clerk of the Hanaper, who ſhall 


ſtand charged therewith : and only ſo much of the | 
ſaid yearly ſum of 3,000 /. ſhall be paid to the ſaid clerk. 


of the Hanaper towards the next ſubſequent year, as 
with ſuch overplus aſcertained by ſach certificate will 


anſwer the ſaid yearly ſum of 1,200 7. to the Maſter of 


the Rolls, and the ſeveral fees, &c. payable out of the 
ſame. 

Sect. 8. In caſe the yearly revenue of the ſaid office 
of clerk of the Hanaper, augmented by this a&t, at any 
time prove deficient to pay the ſaid yearly ſum of 1,200 7. 
to the Maſter of the Rolls, and the ſeveral fees, &c. payable 
out of the ſame, then it ſhall be lawful for the coimmiſe 
ſioners of the Treaſury, out of any money in the Ex+ 
chequer ariſen from the ſaid revived dutics granted Ly 
this at, not otherwiſe applied by pariiament, to dircct 
ſuch ſum, not exceeding what has been ſaved in former 
years, by leſs having been paid to the clerk of the Hana- 
per than the annual ſum of 3,900 /. as aforeſaid, to be 
iſſued to the clerk of the Hanaper, as ſhall be neceftary 
for the ſupplying ſuch deficiency, to be aſcertained by a 
certificate ſrom one of the auditors of the impreſt, di- 
refted to the commiſſioners of the Treaſury in manner 
aforeſaid ; and the receipts of ſuch clerk of the Hanaper, 
or his deputy, ſhall be a ſufficient diſcharge for all ſums 
ſo iſſued, : 

Sect. 9. In caſe the ſaid revived duties, and the intereft 
of the ſaid ſurplus caſh in the Bank, ſhall in any one year 
produce leſs, and in another more than 3,000 l, it ſhall 


be lawful for the commiſſioners of the Treaſury, to wag 
wel 
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{uch deficiencies to be made good out of ſuch ſurpluſſes, 
ſo as the whole money iſſued to the clerk of the IHanaper 
out of the ſaid monies ariſing from the ſaid revived 
duties, and the intereſt of the ſaid ſurplus caſh in the 
Bank, do not one year with another exceed the yearly ſum 
of 3,000 |, Song | | 

SeF.: 10. All the reſidue and ſurplus of the money! 
ariſing by the duties and other proviſions of this act, not. 
applied in the payment of the ſeveral yearly and other. 
ſums hereby directed, ſhall be reſerved for the benefit of | 
the publick, and ſhall not be applied to any other ule, 
than ſuch as ſhall be hereafter direfted by parliament, 

Stat. 1 Geo. 3. C. I. ſect. 6, His Majeſty ſhall be im- 
powered from time to time to grant a ſum not exceeding 
5,000 /. per annum, to the Lord Chancellor, Lord 
Keeper, or Commiſſioners for the cuſtody of the Great 
Seal of Great Britain, in the uſual and accuſtomed man- 
ner, to be from time to time paid by the paymaſter or 
receiver of the revenues of the gencral letter-office, or 
poſt-office, or office of Poſt-maſter General for the time 
being, out of the ſaid revenues, according to the tenor of 
ſuch grant ; and ſuch payment ſhall be conſidered as part 
of, and ſhall be deducted from the annual rent or ſum 
by this a& granted to his Majeſty, for the ſupport of his 
civil government. : | 

Stat, 4 Geo. 3. Cc. 32. ſet. 1. Whereas by 12 Geo. 2. 
c. 24. a proviſion is made for the ſupport and mainte- 
nance of the office of accountant general of the court of 
Chancery, by direCting certain payments to be made, in 
the manner therein mentioned, to the faid. accountant 
general and his two clerks for their falaries, in lieu of, 
and in recoipence for, all fees whatſoever that would 
be due and payable to the ſaid office by the ſuitors : and 
whereas ſince the paſſing the-ſaid a&t, the money and et- 
fects belonging ts the ſuitors of the ſaid court, under the. 
care 2nd direftion of the ſaid accountant general, are 
greatly increaicd ; by reaſon whereof the neceſſary buſi- 
neſs of the ſaid office is grown ſo extenſive and laborious, 
and the proviſions made by the ſaid act is become inſuffi- 
_ eient to anſwer the charges attending the execution of the 
faid office, Wherefore, in order to provide for the further 
ſupport of the ſaid office, be it enated, That out of the 
caſh that now lies, or ſhall hereatter lie dead and unem- 
ployed in the Bank of Eng/and, belonging to the ſuitors 
of the ſaid court of Chancery, a ſum not exceeding five 
thouſand pounds ſhall and may, by virtue of any order 
or orders of the ſaid court to be made for that purpoſe, 
from time to time to be placed out in one intire ſum, or in 
parcels, on ſuch goverament or parliament ſecurities as in 
and by tuch order or orders ſhall be directed, to the intent 


— 


that the intereſt and annual profits ariſing from the money. 


ſo to be placed out as aforeſaid may be applied for the 
purpoſes herein after mentioned ; and that the ſaid court 
of Chancery may from time to time change the ſecurity 
orſecurities on which the ſaid monies ſhall be ſo placed 
out, as the ſaid court ſhall think expedient. 


Sz. 2. And the intereſt and annual profits ariſing and | 


to be produced from the ſaid ſecurities ſhall from time to 
. time be received by the governor and company of the Bank 


of England, and placed to the credit of the ſame ac-. 


count as was raiſed in the books kept there for the ſuitors 
_ of the ſaid court, by virtue of the ſaid a&t herein before 
- mentioned, of the intereſt ariſing from money placed 
out in purſuance of the faid a&t ; and that out of ſuch 
interelt money and annual profits there ſhall be paid by 
quarterly payments, by the governor and company of the 
Bank of Fngland, by virtue of an order or orders of the 
_ court of Chancery to be made for that purpoſe, the an- 
nual ſum of one hundred and twenty pounds to the ſaid 
_ accountant general's third clerk ; which ſaid ſalary ſhall 
commence from the 8th day of April in the year of our 
Lord 1764, and ſhall, together with the ſalaries appointed 
by the ſaid att herein before mentioned, be in lieu of 
and in recompence and ſatisfaction for all fees whatſoever, 
which from that time ſhall or would be due or payable to 
the ſaid office by the ſuitors ; and that the reſidue of the 
intereſt and annual .profits, ariſing and to be produced 
from the faid ſecurities, ſhall be accounted for and taken 


10ned and applied purſuant and 


whole, or any part of the ſaid 
pounds, ſhall be wanted to anſwer any 


or any part thereof, to be called in, or the 


flituant ; or elle ſeparate from the mother church, where 
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as part of the common and general caſh of on 

to the ſuitors of the ſaid court of Chancary, my ng 
according to the Fon 
ſſed in the 12th.;year of 


ng George the Firk, inti 


tions of an act of parliament, pa 
the reign 'of his late Majeſty ki 


tuled, An aft for the relief of the ſuitors . | 
of Chancery. f the ſuitors of the High Court 


Seet. 3. Provided, that if at any time hereafter the 


ſum of five thouſang 


of the d 
the ſuitors of the ſaid court of Chancery, go : 


ſuch caſe the ſaid court may and ſhall dire& the ſame 


lecurities on 
of, in order 
at all times he 
he common aug 


which the ſame ſhall be placed, to be diſpoſed 
that the ſuitors of the ſaid court may 
paid their reſpe&tive demands out of t 
general caſh belonging to ſuch ſuitors, 

Chandler, $Sce Candles. | 

Changer, Is an office belonging to the king's mint 
mentioned in the ſtatute 2 FH. 6, c. 12, where it i 
alfo written after the old way changour, whoſe buſinels 
was chiefly to exchange coin for bullion brought in by 
merchants or others. 

Chantrp, (Cantaria, } Zdes facra; ides inflituta ts 
dotata prediis, ut miſſa ibidem cantaretur pro anima fun 
datoris & propinquorum ejus. Thele were uſually little 
chapels, or particular altars, in ſome cathedral or paro- 
chial church, and endowed with lands or other revcnnes 
for the maintenance of one or more prieſts to officiate as 
aboveſaid. It is mentioned in 37 H.8, c. 4,—1 E1.6. 
cap. 14. and 15 Car, 2. cap. 6. Of theſe chauntries there 
were 47 belonging to St. Paul's church in Lend: ; for 
which ſee Mr. Dugdale's hiſtory of that church. Sciatis 
——quod ego Reginaldus Suard dedi—Williclmo Crumpe 
capellano cantariz beate Marie de Y:rpil unam parcellam 
paſture, &c. Dat. apud Leominſtre die Martis prox, 
poſt Feſtum Jan&ti Hillaru, anno 7 H. 6. OE 

Chantry-rents, See Chauntry-rents. 

Chapel, / Capella, Fr. Chapelle) Is of two forts, either 
adjoining to a church as a parcel of the fame, which men 
of quality build, ut ibidem familaria ſepulchra fibi cons 


the pariſh is wide, and commonly called 4 chapel of 
eaſe, becauſe it is built for the ceaſe of one or more pa- 
riſhioners that dwell too far from the church, and ferved 
by ſome inferior curate, provided at the charge of the 
rector, or them that have benefit by it, as the compo- 
ſition or cuſtom is. Whence the word is derived, the 
canoni/ts differ in opinion, neither will we trouble out» 
ſelves about it, ſince it makes not much to our purpole. 
'There is a free chapel, which ſcemeth to be ſuch as hath 
maintenance perpetual towards the upholding thereof, 
and wages of the curate, by ſome lands charitably be- 
ſtowed on it, without the charge of the rector or pariſh, 
37. IH. 8. c. 4. ann. 1 Ed, 6. cap. 14. See Dr. Lurl's 
Eccleſiaſtical Law, . vol. 1. tit. Chapel. | 
Chapellain or Chaplain (Cafellanus) Is he that 
performeth divine ſervice in a chapel ; and therefore 18 
the Common Law it is uſed moſt ordinarily for him that 
is depending upon the king, or other man of worth, for 
the inſtructing him and his family to pray and preach 
in his private houſe, where commonly they have a chapel 
for that purpoſe, Cowe:l. FOES | 
What number of perſons may be privileged by pers, . } 
&c. 21 Hen. 8. c. 13. The judges, the attorney and | 
ſolicitor general may each' privilege one chaplain for non- 
reſidence, 25 Hen. 8. c. 16. Chancellor of the Dutchy 
and other oreat officers may each privilege one chapiait. 
tha 1 . ts Ie ) Ts the ſame thing to a chapel, 
- yJaperr apellania) 1s the fame thing to 2 297%» 
as one B barn 7. e. the precin& and limits of it, 
mentioned in the ſtat. 14 Gar. cap. 9 | 
Chaperon, Fr. (in Lat. Humerale and Cafutium,) 
mentioned in the ſtat. 1 R. 2. Is the hood ancin'y 
worn by the knights of the Garter, being part of t : 
habit of that noble order. Alſo the little eſcutcheon _— 
in the forehead of the horſes that draw the hearſe at 


| funeral, 


Chapifers, 


OMA 


| iters, Capitula, cometh from the French chapi- 
Ciap caput libri. It ſignifies in our Common law a 
ow or content of ſuch matters as are to be inqui 
f or preſented before juſtices in eyre, juſtices of a/- 
oils f peace, in their ſeflions : ſo = is uſed ſtat. 3 Ed. 
Pe *n theſe words ; © And that no clerk or any 
_ wh eſcheator, Or commiſſioners in eyre, ſhall take 
_ for delivering chapiters, but only clerks of 
wah = their circuits.” And again, ſtat, 13 E. 1. c, 
ks words; © And when the time cometh the 
"© hall certify the chapiters before the juſtices in eyre, 
= any writs he hath, and what, &c.” Britton alſo 
MW". the word in the ſame ſenſe, c. 3. Chapiters, or capi- 
- re now moſt commonly called ar::cles, andare deliver- 
wy well by the mouth of the juſtice in his charge, as by 
ks in writing, to the inqueſt ; whereas in ancient 
- ” as appeareth by Bratton, they were, after an ex- 
en given by the juſtices, for the good obſervation 
ke laws, and the King's peace, firſt read diſtintly 
oe openly in the whole court, and then delivered in 
ing to the grand inqueſt ; which the grand jury or 
inqueſt were likewiſe to anſwer upon their oath affirma- 
tively and negatively, and not as they do now, put the 
judges to make long and learned charges to little or no 
urpoſe; who not remembering the tranſgreſſors againſt 
the deſign of thoſe articles, do think their oaths and 
duty to God and the King, and their country, well 
enough performed, if they only preſent thoſe few, of 
many more, miſdemeanors, which are brought unto 
them by way of indiftment. The fame order of ar- 
1iles Lambard wiſhes might (till be obſerved. Eiren. 
- [ib, 4. cap. 4+ Pag. 391. Horne in his Mirrour of Fuſ- 
1ices callech them articles, and expreſſeth what they were 
wont to contain, lib. 3. cap. de Articles in Eyre, An 
example of theſe chapiters or articles you have in the 
book of Affiſes, fol. 138. num. 44. As allo in Roger 
Hroeden, parte poſter. ſuor. Annal. in Richardo.. primo, 


tire, 


fil. 423- : 

Chaplain. See Chapellain, _ | 

Chapter, Capitulum, Signifieth in our Commen law 
{as in the Canon law, whence it was borrowed). Con- 
pregationem clericorum in eccleſia cathearali, conventuali, 
reoulari vel collegiata ; and in another ſenſe, Locum in quo 
funt communes traftatus collegiatorum. It hath other fig- 
nifications, though not worth the repeating in this place, 
which you may read in Lyndewode's Provincialts Glo. in 
ca. Ma incontinentie, de conſtitutionibus verb. Capitulum, 
Such a collegiate company is metaphorically termed 
capitulum, that is, a little head, for ſuch a corporation is 


| 2kind of head, not only to rule and govern the dioceſe | 


in the vacation of a biſhoprick, but alſo in many things 
to adviſe the biſhop, when the ſee is full. Panormitan. 
in caþ. Capitulum extra de reſcriptis. Ad dedicationes, 
. ad ſynodss, ad capitula venientibus fit ſumma pax. LL. 
Edwardi Confeſſ, cap. 3. 

Charcoals, See Coals. EFF 

Charea, a charr, car, or cart, ——Conceſſum eft ut 
predifti abbas & conv. tradant Johanni & Agneti uxor: 
ſue, ac heredibus ſui tres chareas clauſture de Subboſco 
ſuo annuatim per liberatioriem Ballive vel prepoſiti 
Itaque nec prefatus Johannes & Agnes uxor in pred. boſcum 
eum carris ſuis de catero aliquem ingreſſum habeant, nec 
eftrverium boſchie niſi tantum tres charas, annuatim, ut 
predictum eſt. Cartular, Abbat. Glaſton. MS. f. gt. a. 
Cowell, edit, 1727, 

Charge, See Chapiters. 

Charge any Diſcharge. A charge is ſaid to be a 
thing done that bindeth him that doth it, or that which 
his, to the performance thereof : And diſcharge is the 
removal, or taking away of that charge. Terms de Ley. 
Land may be charged divers ways ; as by grant of rent 
out of it, by ſtatutes, judgments, conditions, warran- 
ties, &c. Lands in fee-ſimple may be charged in fee ; 
and where-a man may diſpoſe of the land itſelf, he may 
charge it by a rent, or ſtatute, one way or other. Lit. 
ſet, 648. Moor ca. 129, Dyer 10, If one charge 
land in tail, and land in fee ſimple, and die, the land 
n fee only ſhall be chargeable. Bro. Cha. 9. Lands 


RE ne may be charged in tee if the eſtate-tail be cur off 
oL. 1, 


by tecovery : if tenant in tail charge the land; and aftei 


aſe; this confirms the charge, and jt ſhall continue, 1 
Go. Rep. 61. A tenant for life charges the land, and 
then makes a ſeolfinent to a ſtranger, or doth waſte, &c: 
whereby it is forfeited, | he in reverſion Mall bold it 
charged during his life: and if one have a leaſe for 
life or for years of land, and grant a rent out of it ; 
if after he ſurrenders his eſtate, yet the charge (hall con- 
tinue fo long as the eſtate had endured, in cate it had not 
been ſurrendered. 1 Rep. 67, 14 3. Dyer 10. If a feme 
ſole lellee for years takes huſband, and he charges the land, 
and dies, ſhe may avoid it; for the huſband might have 
given or forfeited, but he may not charge it. Br». Cha. 
47. If one joint-tenant charge land, and after releaſe to 
his companion, and die, the ſutvivor ſhall hold it 
charged : but if it had come to him by ſurvivorſhip, it 
would be otherwiſe. 6 Rep. 70. 1 Shep. Abr. 225. He 
that hath a remainder or reverſion of land, may charge 
It ; becauſe of the poſlibility that the land will come into. 
poſſeſſion, and then the polleſſion ſhall be charged, But 
where one leaſes land for life, and grants the reverſion or 
remainder over. to 4. B. who charges the land, and dies, 
and the tenant for life is heir to the fee; in this caſe, he 
ſhall hold it d;/charged, for he had the "poſſeſſion by pur- 
chaſe, though he had the fee by deſcent. Bro. 11, 10. 
1 Rep, 62. It a rent be iſſaing out of a houſe, &c. and 
it falls down, the charge ſhall remain upon the foil. 9 Eg. 
4. 20, But when the eſtate iz gone upon which "the 
charge was grounded, there generally the charge is deter- 


cutory thing is created by deed, there by conſent of 
all the parties it may be by deed defeated and di/charged. 


Charpe. 


Charitable Cozpozation. A ſociety of perſons who 
engaged to lend money to induſtrious poor at 51. per 
cent. intereſt on pawns and pledges, to prevent their 
talling into the hands of the pawnbrokers, and there- 
fore they were called the Charitable Corporation : but 
they likewiſe took 5/. fer cent. for the charge of offi- 
cers, Warehouſes, &c. And in the fifth year of King 
Geo. 2. the chief officers of this corporation, by con- 
nivance of the principal direCtors, abſconded and broke, 
and defrauded the public proprietors of great ſums. For 
relief of ſufferers therein, as to part of their loſſes, ſe- 
veral ſtatutes were made and enafted. See ſtat. 5 Ges, 


cape. 11:---: | 

Charitable Uſes, Where any lands, &c. are given 
to charitable uſes, commilitons of inquiry, and deeds how 
made and taken, &c. Stat, 39 Eliz. c, 6. 43 Eliz. c. 4, 
Lands given to alms and aliened may be recovered by the 
donor, 13 Ed, 1. c. 41. Lands, &c, may be given for 
the maintenance of houſes of correction, or of the poor, 
35 Eliz. c. 7. ſe. 27. Commiſſioners to inquire of mo- 
ney given to poor priſoners, 22 & 23 Car, 2. c. 20. ſe. 
II. 32 Geo 2. Cc. 28. ſe. 9, 10. Money piven to put 
out apprentices, either by pariſhes or publick charities, to 
pay no duty, 8 Ann. c. 9. jeft. 40. Mr. Norton's Will 
to Charitable Uſes, © Geo. 2. c. 32. 11 Geo. 2. C 37. 
See Moztmatn. | 

Charks. Wood when charred is properly char coal ; 


is called charks, as the ſea-coal ſo prepared about New- 
| caſUe, is called coke. | 


Charles the Firſt. His murderers puniſhed, and a 


c I5, 
Charlotte (Queen) His Majeſty impowered to grant 
the Queen an anauity of 100,000 /. for her life, to take 
place from his Majeſty's deceaſe, 2 Geo. 3. cl. 
Charolare, To dance; Cogens quamplurimos viros &F 
mulieres Anglicos mixtim charolare nudos & þ/allere ante ſe. 
See Mat. Weſtm. anno 1305. EL 
Charre of lead, A charre of lad conſiſts of thirty 
pigs, each pig containing ſix ſtone wanting two pounds, 
and every ſtone being twelve pounds. £a charre de 
plumbo conſiat ex 39 I & qualibet fotinella continet 


F  G petras 


levy a fine, or ſuffer a recovery of the lands, to his own 


| mined, Co. Litt. 2349. And in all cafes where an exe-_ 


10 ep. 49. See Dilcharge. And ſee 4 Vin. title 


. 
DOE es ora PEI 


2. cap, 31, J2..::0 Geo.'2, cap. 35 & 36-75 Geo: 4s: 


the pit-coal, when ſo charred or charked in J/or ceflerſhire 


yearly faſt appointed, 12 Car. 2. c. 11. 13 Car, 2, 
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6 petras, exceptis duabus libris, & qualibet petra conſlat | 


ex 12 libris. Aſliſa de-ponderibus Rob. 3. R. Scot. 
cap. 22. ſet; 2: 
Charta, The word was taken not only for a charter 


or deed in writing, but any ſignal or token by which an 


eltate was held. As Willielmus filins Nigelli tenuit 
cujtodiam foreſie de Bernwode, de domino rege per unum 
cornu quod eft charta predifte foreſie. Paroch. Antiq. 
P. 54; - 

Charta Magna, Contains ſeveral privileges and liber- 
ties which were granted to the church and ſtate by Edward 
tae Conteſlor, and ſome which were granted by Henry 1. 
but thoſe were only relating to the feudal laws which were 


impoſed on the people by Milliam 1. ſo that nothing new. 


was added by him. 

King Stephen and King Henry 2. confirmed the Magna 
Charta of Henry 1. and Richard 1. took an oath at his 
coronation to aboliſh all evil cuſtoms, and to obſerve all 
juſt laws 3 which was an implicit confirmation of the 
charter itſelf. ; | 

King 79hn took the like oath : but a difference ariſing 


| between him and pope Innocent 3. concerning the eleQion 
of an archbiſhop of Canterbury, he was for the molt part. 


of his reign embroiled in wars both at home and abroad ; 
till at length at Runingmede (& place between Windſor and 
Stanes) he confirmed the charter ; and ſoon after broke 
1t; and thereupon the barons took up arms again ; ſo that 
his reign ended in wars, and Henry 3. an infant, ſuc- 
ceded ; in whoſe reign it was ſeveral times confirmed, 
and as. often abrogated, even after the moſt ſol:mn en- 
gagements to obſerve it. As for inſtance; in the 37th 
year of his reign he came to Weftminfter-Hall, and there 
(in the preſence of the nobility, and of the archbiſhop 
and biſhops in their pontifical habits, with lighted candles 
in their hands) the charter was read, the King all that 
while laying his hand on his breaft ; and when it was 
read, the biſhops extinguiſhed the candles, and threw 
them on the ground ; and every one faid, Thus /et him be 
extinguſhed, and ſtink in hell, who viclates this charter, 
Then the bells rung, as a ſign that every one rejoiced, 
and approved what was done. And the King himſelf 
taid, $9 help me Ged ;, I will faithfully and inviclably obſerve 
all theſe things, as I am a man, a Chriſtian, a ſoldier, 
and a King. And yet the next year he invaded the rights 
of the people. And at length the barons took up arms, 
and beat his army at the battle of Lewes in-Suſſex, and 
took him and his ſon Edward 1. priſoners; but _ the 
Prince eſcaping, he beat the barons in a battle at Eve- 
ſham, and reſtored his father to his royal dignity. And 


then the King, though conqueror, confirmed this charter, 


and the charter of the foreſt, in the parliament of Marl- 
bridge, in the 52d year of his reign, and died afterwards 
in peace. And his ſon Edward 1. not only confirmed 
theſe charters, but in the 25th year of his reign he made 
an explanation of the liberties and privileges therein 
granted to the people ; and added ſome which were new, 
and are called Articuli ſuper Chartas. And thus Magna 
Charta was then confirmed, and more than thirty times 


 lince, See Magna Charta, | 


_ Charta paryonattonis ſe defendendo, Is the form 
of pardon tor ſlaying another man in his own defence. 
Keg. Orig. fol. 287. PO 

Charta pardonattonis ntkagartiae, Is the form of a 
pardon tor a man that is outlawed, YUeg. Orig. fol. 288, 
388. 

Charte (Charta) Paper, parchment, or any thing to 
write 0n ; alſo a card which mariners uſe at ſea, mention- 
ed 14 Car. 2.-cap. 33. See Charter. 

Chartel, A letter of defiance, or challenge to a duel, 
in uſe heretofore, when combats were in practice, to de- 
cide Giffieult controverſies, which could not otherwiſe be 
determined, EN | | 

Charter (Charta, French chartres, that is, inſkrumenta) 
Is taken in our Jaw for written evidence of things done 
between man and man ; whereof Brafton. lib. 2. cap. 16. 
num. 1. faith thus, Fiunt aliquando donationes in ſcriptis, 
ſeu chartis, ad perpepetuam rei memoriam propter brevem 
h;minum vitam, &c, And a little after, num. 12. Et 
feiendum quod chartarum, alia regia, alia» privatorum, & 


| and within the time of the return, the ſhip was taken 


Cc Ha 


regiarum alia privata, alia communis & alia 
Item privatorum alia de feoffamento pur &© 
A feoffamento conditionali, & ſecundum omnig 
mentorum fiert poteft. Item privatorum alia de rec, © 

pura vel conditionalis. Item alia ae quiet:=clamantia — : 
alia de confirmatione, &c. and fo through the whole chay. 
ter. Britton likewiſe in his 39th Chapter Civideh 
charters into the charters of the King, and Pays 

: | kg , 5 of 
private perſons : Charters of the King, are thoſe Whereh 
the King paſſeth any grant to any perſon or more or 6 
any body politick ; as a charter of exception, that x * : 
ſhall not be impanelled upon any jury, Kitchin fel wg 
& fol. 177. r= 

Charterer, 90 in Ch-ſbire they call a freeholder. Fr 
Pet. Leg. Antiq. þ. 356. 

Charter of pardon, Whereby a man is forgiven » 
felony, or other offence committed againſt the Kj | 
crown and dignity. Bro. tit, Charter of pard:, 

Charter of fozeff, Whercin the laws of the foret are 
comprized, anno 9 H. 3. Cromp. Fur. fol. 147, Pupil; 
oculi, par. 5. cap. 22. Manwcod, par. 1, of his Foreft 
Laws, ff. 1. where he ſetteth down the charter of Ca- 
nutus, and fel. 11. where he ſets down that which was 
made 9 F#. 3. with the charter of the foreft which we uſ-, 
Skene faith, that the laws of the foreſt in Scctland do apree » 
with ours, de verb. fignif. verbo Veniſon. Charter of land, 
Brooke, eodem titulyg, That which we call a charter, the 
Lombards, in libris feudalibus, call preaceþtum, praceptionem, 
Hottoman, verbo Praceptum in verbs Feudalibus. Of theſe 
charters you have alſo a long diſcourſe in Fleta, lib 4. 
cap. 14. who expoundeth every ſubſtantial part of a decd 
of gift particularly in order. See Magna Charta, 

Charter-land, Terra per chartam, Is iuch as a man 
holdeth by charter ; that is, by evidence in writing, other- 
wiſe called freeho'd, ſtat. 19 H. 7. cap. 13. and Kitchin, 
fol. 86. And theſe in the Saxons times were called bzci- 
land, which Lamb, in his explication of Saxon words, 
verb. Terra ex ſcriþto, faith, was held with more commo- 
dious and eaſy conditions than olkland was ; that is, land 
held without writing ; and the reaſon is, becauſe that was 
Hereditaria, libera atque immunis, Whereas fundus ſine 
ſeripto cenſum penſitabat annuum, atque officiorum quadam 
fſervitute eft obligatus ; priorem viri plerumgue nobiles atque 
ingenut, poſteriarem rufiici fere & pagani poſſidebant, — 
Hllum nos vulz9 freehokd & per chartam, hanc ad voluntatem 
domin:i appellamus. 'T hus far Mr. Lambard. 

Charter-party, (Lat. charta partita, Fr. chartre parti, 
i. e. a deed or writing divided) [s what among merchants 
and ſeafaring men, we commonly call a þair of inden- 
tures, containing the covenants and agreements made be- 
tween them touching their merchandize and maritime at- 
fairs. Termes de la Ley. 32 Hen. 8. c. 14. 12 Gar. 2. 
c. 18. 2 Infl. 673. And charter-parties of affreight- 
ment ſettle agreements, as to the cargo of ſhips, and 
bind the maſter to deliver the goods in good condition at 
the place of diſcharge, accorditg to agreement ; and the 
maſter ſometimes obliges himſelf, ſhip, tackle and furni- 
ture for performance. "The Common law conſtrues 
charter-parties, as near as may be, according to ne mn 
tention of them, and not according to the literal ſenſe of 
traders, or thoſe that merchandize by ſea, but they mutt 
be regularly pleaded. In covenant by charter-party, tat 
the ſhip ſhould return to the river of Thames by Any 
time, dangers of the ſea excepted, and after in the Voyages 


Univer ſai; 
Jmupitci, alia 
genera ferſfa. 
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upon the ſea by pirates, ſo that the maſter could not 1e- 
turn at the time mentioned in the agreement ; It We3 
adjudged, that this impediment was within the c—_ 
of the charter-party, which extends as well to any er 
upon the ſea by pirates and men of war, as rs 
ſea by ſhipwreck, tempeſt, &c. Szile 132. 2 _ ww 
248. A ſhip is freighted at fo much per month for the ” 
that ſhe ſhall be out, covenanted to be paid after her of 
at the port of London ; the ſhip is caſt away coming T | -- 
the Downs, but the lading is all preſerved ; the ie git 
ſhall in this caſe be paid ; for the money mo = 
monthly by the contract, and the place montage A , 
to aſcertain where the money is to be paid, and ine me 


. . . 4 p1 the mont p 
intitled to wages, like a mariner that ſerves by m—_ 
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f he dies in the voyage, his executors are to be 


ſyered pro 74tds Alloy de Fur. Maritim, 260. If a 
a1 


Who, 


f a ſhip refuſe to join with the other owners 


0 
art-0wNner of the ſhip, be ſhall not be intitled to his 


* fotti | 
RE the freight ; but by the courſe of the admiralty, 


1, other OWNEFS ought to give ſecurity if the/ſhip periſh 
= voyage, to make good to the owner ſtanding out 
- yok of the ſhip. Sir Lionel Fenkins, in a caſe of this 
his fied, that by the law marine and courſe of 
the plaintiff was to have no ſhare of the 
that it was ſo in all places; for otherwiſe 
Lex Mercat. 190 See 


nature cert! 
the admiralty, 
freight ; and ya 
| there would be no navigation. 


Freight. 


Form of a charter-party of affreightment. 


+I11S Charter-party indented, made, &c, between 
A. B. of, &c. mariner, maſter and owner of the good 
ſhip or veſſel called, &c. now riding at anchor at, &c. of the 
burden of 19 hundred tons, or thereabouts, of the one part, 
tC. D. ofs Sc merchant, of the other part, witneſſeth, 
That he foe A. B. for the conſiderations herein after men- 
med, Hath granted and to freight letten, and by x 
preſerts doth grant and to freight let unto the ſaid C. D. 
Te executors, adminiſtrators, and aſſigns, the whole tonnage 
of the hold, Rernſheets and halfdeck of the faid ſhip or veſſel 
called, &c. frem the port of London to, &c. in a voyage 
1 be made by the ſaid A. B. with the ſaid ſhip, in manner 
hereafter mentioned ; (that 1s to ſay) to ſail with the firfl 
fair wind and weather that ſhall happen after, &c. next 
from the ſaid part of London, with the goods and merchan- 
dize of the ſaid C. D. his fafors or afſigns, on beard to, &c., 
afmrejaid, (the dangers of the ſea excepted) and there unlade 
and make diſcharge of the ſaid goods and merchandizes : And 
alſo ſhall there take ir:to and aboard the ſaid ſhip again, the 
gods and merchandizes of the ſaid C. D. his fafors or aſ- 
figns, and ſhall ten return to the port of London with the 
ſaid goods, in the ſpace of, &c. limited for the end of the 
ſaid vnyage. Tn conſideration whereof the ſaid C. D. for 
himſelf, his executors and adminiſtrators, doth covenant, 
promiſe and grant, to and with the ſaid A. B. his executors, 
adminiſtrators, and aſſigns, by theſe preſents, that the ſaid 
C. D. his executors, adminiſtrators, fafors or aſſigns, ſhall 
and will well and truly pay or cauſe to be paid, unto the ſaid 
A.B. his executors, adminiſtrators, and aſſigns, for the freight 
of the ſard ſhip and goods, the ſum of, &c. or ſo much per 


tm) within twenty-one days after the Fas ſhip's arrival, | 


and goods returned and diſcharged at the port of London 

afrreſaid, for the end of the ſaid voyage : And alſo ſhall and 

will pay for demurrage (if any ſhall be by the default of him 
the ſaid C. D. his fa#tors or aſſigus) the ſum of, &c. per 

day, daily and every day, as the ſame ſhall grow due. And 
the ron A. B. for himſelf, his executors and adminiſtrators, 

ath covenant, promiſe, and grant, to and with the ſaid C.D. 

his executors, adminiſtrators, and aſſigns, by theſe preſents, 

that the ſaid ſhip or veſſel ſhall be ready at the port of Lon- 
on, to take in goods by the ſaid C. D. on or before, &c. 

next coming. tud the ſaid C. D. for himſelf, his, &c. 

aath covenant and promiſe, within ten days after the ſaid 
ſhip or veſſel ſhall be thus ready, to have his goods put on 

beard the ſaid ſhip, to proceed on in the ſaid woyage : And 
alſo on the arrival of the ſaid ſhip at, &c. within, &c. days, 
th bave his grads ready to put 6n board the ſaid ſhip, to 

return on the voyage. And the ſaid A. B. for himſelf, his 
executors and adminiſtrators, doth further covenant and 
grant, to and with the ſaid C. D. his executors, admini- 
ſratirs, and aſſigns, that the ſaid ſhip or veſſel now is, and 
at all times during the ſaid voyage ſhall be, to the beſt en- 

deavours of him the ſaid A. B. his executors and admini- 
frraters, and at his and their own proper coſts and charges, 
'n all things made and kept ftiff, flaunch, ſtrong, well ap- 
 Parelled, furniſhed, and-provided, as well with men and ma- 
TMers, ſufficient and able to ſail, guide, and govern the ſaid 
ſhip, as with all manner of rigging, boats, tackle, apparel, 
wrnure, proviſion, and appurtenances, fitting and neceſſary 
far the ſaid men and mariners, and for the ſaid ſhip during 
ive voyage aforeſaid, In witneſs, &c. 
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Chattis reddendis, ls a Writ which lies againſt him 
that hath charters of feoffineat delivered to hin to be 
kept, and refuſeth to deliver them. Old Nat. Brey. 
fol. 66. Orig. fol. 159. © | | 
_.. Chaſe (Chacea, from the Fr. chaſſer; that is, ſefari | 
belluas) Signifies. in the Common law two things, PFirjt, 
As much as a&#3 in the Civil law, that is, a driving of 
cattle to or from any place, as to chaſe a diſtreſs to a 
fortlet. Old Nat. Brev. fol. 45. Secoridly, It is uſed for 
a place of receipt for deer and wild beaſts, of a middle 
nature, between a foreſt and a park, .being common!y 
leſs than a foreſt, and not having ſo many liberties ; as. 
the courts of attachment, ſwainemote, and juſtice ſeat ; 
and yet of a larger compaſs, and ſtored with greater di- 
verſity both of kcepers and wild beaſts or game than a 
park. And Crompton, in his Turiſdifion, fol. 148. ſaith, 
that a foreſt cannot be in the hands of a ſubje&, but it 
forthwith loſeth the name, and becometh a chaſe ; yet 
fol. 197. he ſaith, that a ſubje&t may be lord and owner 
of a foreſt, which, though it ſeems a contrariety, yet 
are both his ſayings in ſome ſort true; for a King may 
give or alienate a foreſt to a ſubject, yet ſo, as when it is 
once in a ſubject, it loſeth the trne property of a foreſt, 
becauſe the courts, called a ju/frce-ſeat, the fevaine- 
mote, and attachment forthwith do vaniſh ; nore being 
able to make a Lord Chict Juſtice in Eyre of the foreſt 
but the King, as Aarweord well ſheweth in his Fore/t 
Laws, cap. 3- & 4. and yet it may be granted in ſo 
large a manner, that there may be attachment and 
ſwainemote, and a court equivalent to a ju/tice-ſrat, as 


appeareth by him in the ſame chapter, nu. 3. fo that 


a chaſe differeth from a foreſt in this, becauſe it may be in 
the hands of a ſubjet, which a foreſt in its proper and 
true nature cannot ; and from a park, in that it is not in- 
cloſed, and hath not only a larger compa's, and, more 
ſtore of game, but of Keepers alſo and officers. See 

02ef, | - Nos 
F Chatos, An hunting horſe. Dederet mihi unum 
chaſorem, &c. Leg. Will. 1. c. 22. and in another 
chapter it is written cacorem. as 
Chaſtellaine, A noble woman ; guaft caſtelli doming. 
Chatham, A moiety of the duty payable by foreign 
built ſhips to be applied to the uſe of the cheſt at Chatharn, 
1 Fac. 2. c. 18. Commiſſioners to purchale lands tor the 
bet:er fortifving of Chatham. 7 Ann. c. 26.. And ſuch 
lands how veſted in truſtees tor that purpoſe, 8 A427. 
c. 21, See Fontificactons. | 

Chattels, or Catals (Catalla) Comes from the 
Normans ; for in the 87th chapter of . the Gragg, Cater 
mary, we ſhall find that all moveable goods with them 
are called chattels; the contrary whereof is fief; 161d, 
which we call fee. But as it is uſed in our Common law, 
it comprehends not all goods moveable and immoveable, 
but ſuch as are in the nature of freehold, or parcel there- 
of, as may be gathered out of Staunf. Prerog. cap. 16. 
and ſtat. 1 Eliz. cap. 2. Howbeit, Kitchin, in his chap- 


ter Catalla, fol. 32. ſaith, that ready money 1s not ac- 


counted any goods or chattels, nor hawks nor hounds ; 


the reaſon for hawks and hounds he gives, is becauſe they 


are fer@ nature; but why money is not, though he ſet nor 
down the cauſe, yet it may be gathered to be, for that 
money of itſelf is not of worth, but as by conſent of men 


for their eaſier traffick, or permutation of things neceſ- 


ſary for life. It is reckoned a thing rather conſiſting in 
imagination, than in deed. And here note, that chat- 
tels be either perſonal or rcal : Perſonal may be fo called 
in two reſpeQs ; one becauſe they belong immediately to 
the perſon of a man; as a bow, a horſe, &c. the other, 
for that being any way with held injuriouſly from us, we 
have no means to recover them, but by perſonal action : 
Chattels real are ſuch, as either do not appertain to the 
perſon, but to ſome other thing by way of dependency, as 
a box with charters of land, the body of a ward, apples 
upon a tree, or a tree itſelf growing on the ground, 
Cromp. ſuffice of Peace, f. 33. b. or elle ſuch as are ne- 
ceſſary, iſſuing out of ſome immoveable thing to a per- 
ſon, as a leaſe or rent for a term of years. And alſo to 


hold at will, is a chattel real. Terms de la Ley, verbe 
Chattel, 
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Chattel. The Civilians comprehend theſe things, as alſo 
land, of what kind or tenure ſoever, under b9na; Bona 
autem dividuntur in mobilia & immeobilia ; mobilia vero in 
ea que ſe movent vel ab aliis moventur. V. Legem. 49. 
& L. 208, de verb. ſignif, & interpretes ibid. Bra&on allo 
cap. 3. lib. 3. n. 3 & 4. ſcemeth to be of the ſame judg- 
ment, Chattels are Bona quacumque mvbilia & immobilia ; 
proprie tamen ea bonorum pars que in animalibus conſiſtit ; 
a quorum capitibus res ipſz alias capita, alias capitalta 
dite ſunt. Spelm. : | 

Chaumpert,—— Et quod tam v gintt virgate terre, 
qgnam terre unde difta quaterviginti quarteria frument! 
annua proveniunt de nobis in capite per fervitium vocatum 


chaumpert. Vid. undecime garbe nobis per manus tenen- | 


tium terrarum earundem annuatim ſolvende tenentur. Pat. 
35 Ed. 3. Pat. 2. m. 18. Hoſpital de Bowes infra inſu- 
lam de Guernſey: 
Chaunce-medlep. See Chance-medley. | 
Chaunderia Et fe cerviſfiam putidam braſcabit, 
amittere debet chaunderium & brafii valorem ad volunta- 
tem Ballivorum. MS. de legibus liberi Burg ville de 
Montgomery. 
Chaunter, Cantator, A finger in the choir, 13 Eliz. 
c. 10. At St. David's in Pembrok:/ſhire, the chanter is 
next the biſhop, for there is nq dean. Camb, Britan, 
Chauntry. See Chantry. 
Chauntry-rents, Are rents paid to the crown by 
the ſervants or purchaſers of chauntry-lands, 22 Car. 2, 
C. 6. | 


Chaus, Manchet, white bread. ——Conceſſerunt mihi 


ſingulis diebus vita mea unum fimenellum de chaus, & unum 


ſurum michum, & unum galonem de cereviſia conventus, & 
alium de cerviſia mixta. Cartular. Rading. MS. f. 103. 


020n. 
4” Are deceitful practices, in defrauding or en- 
deavouring to defraud another of his known right by 
means of ſome artful device, contrary to the plain rules 
of common honeſty ; as by playing with falſe dice ; or by 
cauſing an illiterate perſon to execute a deed to his preju- 
dice, by reading it over to him in words different from 
thoſe in which it was written ; or by perſuading a woman 
to execute writings to another as her truſtee, upon an 
intended marriage, which in truth contained no ſuch 
thing, but only a warrant of attorney to confeſs a judg- 
ment ; or by ſuppreſling a will ; and ſuch like. 1 Haw. 
188, | | 
Stat. 33 MH. 8. cap. 1. ſet. 2. If any perſon falſly 
and deceitfully get into his hands or poſſeſſion any money 


or other things of any other perſons by colour of any 


- falſe token or counterfeit letter made in. any other man's 


name, ſuch perſon being convifted by witneſſes taken 
before the Lord Chancellor, or by examination of wit- 
neſſes, or confeſſion before the juſtices of afſize, or be: 


| fore the juſtices of peace in their general quarter ſeſſions, 


or by aftion in the courts of record, ſhall have ſuch 


- puniſhment by impriſonment, ſetting upon the pillory, 


or by any corporal pain (except pains of death) as ſhall 
be adjudged by the perſons before whom he ſhall be con- 
vict. | 
Sef. 3. As well the juſtices of aſfſize, as alſo two juſtices 
of peace in every county, whereof one to be of the quorum, 
ſhall have power to convent to the aſlizes or ſeſſions any 
perſons ſuſpeCted of the offences aforeſaid, and to commit 
them to ward, or let them to bail till the next aſſizes or 
general ſeſſions. SN | | 

Set. 4. Juſtices of peace within every city, town, and 
franchiſe ſhall have like juriſdiftion as juſtices of aſſize, or 
juſtices of peace in the counties, for the puniſhment of 
offenders by this a&t, ſaving to the party grieved by ſuch 
deceit ſuch remedy as he might have had. 


Get into his hands or poſſeſſion] A perſon endeavouring 
by a counterfeit letter to defraud another of goods, and 


being apprehended on ſuſpicion of ſuch fraud, before he 
hath got the goods into his poſſeſſion, ſeems not to be 
within this ſtatute, Sefſ, Ca, 2 vel, 21, Faſt. 3 Geo, 2. 


Chaudzen of ſea-coals. 9 2. 5. 10. See Chal- 


] 


CH E 


Falje token] On motion to 
was, that the defendant came pretendin 
ſon had ſent him to receive PAY; and 6. boy BY _ 
ſuch perſon did not ſend him. By the oe en 
indiftable, unleſs he came with falſe tokens : f 0 0 
not to indict one man for making a fol” of ans wi 
Blackerby's Juſtice 79, | wike, 
_ It was adjudged, that an inditment avert; 
to be by falſe tokens, without ſhewins Rh 
tokens are, 1s not ſufficient ; and that the fraudal on 
procuring a note from a perſon, by falſly affirmin _y 
there was one In the next room that would pay the lh n 
due upon it, whereas in fat there was no ſuch tear 
the next room, is not a falſe tcken, but a falſe affirmati , 
only, Seff. Ca. 2 vl. 201. Str. 1127, ” 

Corporal pain] Lord Coke obſerves hereupon, that 
this offence the offender cannot be fined, but cor 
only inflicted, 3 Inf. 143. 

But Mr, ferjeant Hawkins (p. 188.) obſzrves, that q 
perſon has been fined 500 /. for this offence, and Cites the 
following precedent : | 

Terrey, a merchant, was indifted upon the ſtatute. 
the 33 Henry 8. of falſe tokens, lah that bk : 
falſe note in the name of 7ohn Du-boys, obtained into his 
hands a wedge of ſilver of the value of 200 1, The de. 
fendant being found guilty, exception was taken by 
Charles Jones and Heolbourn againſt the ſaid inditment 
for variance therein, in ſeveral words, from the ſtatute » 
but becauſe there was not any recital, nor miſrecital of 
the ſtatute, but it was only an inducement to the letting 
down thereof, and not in any point material, the court 
reſolved it to be good enough ; and thereupon it was ad- 
judged, that he ſhould ſtand upon the pillory in Cheap/ide, 
and upon the pillory in Cornhill near to the Exchange 
vpon the Saturday following, and ſhould pay fine to the 
King: of 500 /. and be impriſoned during the King's plea- 
ſure, and to be bound with good ſuretics ſor his good be- 


ke 
maſh an inditn. p 
q n indiftment, which 


for 
corporal pain 


haviour. Cro. Car. 564. See 1 Bulftr, 149. 


Commit or bail him] See ſe#. 3. of the laſt mentioned 
ſtatute. In this calie the juſtices ſhall do well to take ex- 
amination of the offence, and to certify the ſame to the 


| ſeſſions or gaol-delivery, and withal to bind over the 


informer and witneſſes to give evidence therein, Dalt. 
C32. | 

On an indiAment againſt the defendant, a miller, for 
changing corn delivered to him to be ground, and giving 
bad corn inſtead of it, it was moved to quaſh the ſame, 
becauſe it is only a private cheat, and not of a publick 
nature. It was anſwered, that being a cheat in the way of 
trade, it concerned the publick, and therefore was indiQ- 
able. And the court unanimouſly agreed not to quaſh it, 
Sefſ. Qa. 1 vel. 217. Trin. 16 Geo. 2. 

A perſon falſly pretending that he had power to dif- 
charge ſoldiers, took money of a ſoldier to diſcharge him; 
and being indifted for the ſame, the court held the in- 
dictment to be good. Latch 202. _. 

As there are frands which may be relieved civilly, and 
not puniſhed criminally (with the complaints whereof the 
courts of equity do generally abound) ; ſo there are other 
frauds, which in a ſpecial caſe may not be helped civilly, 
and yet ſhall be puniſhed criminally. Thus, if a minor 
goes about the town, and pretending to be of age, de- 
frauds many perſons, by taking credit for a conſiderable 
quantity of goods, and then inſiſting on his nonage 3 
the perſons injured cannot recover the value of their goods, 
but they may indict and puniſh him for a common cheat, 
Barl. 100. | 5 ORs 

It ſeems to be the better opinion, that the deceitful re- 
ceiving of money from one man, to another's uſe, upon 


a falſe pretence of having a meſſage and order to that pur- 


poſe, is not puniſhable by a criminal proſecution, becauſe 
it is accompanied with no manner of artful contrivance, 
but wholly depends on a bare naked lie; and it is ſaid 1 
be needleſs to provide ſevere laws for {uch miſchiets, - 
apainſt which common prudence and caution may be 2 ſut- 
ficient ſecurity. 1 Haw, 188. 


A perſon 


a perſon for 2 counterfeit paſs Was adjudged to the 
, Dalt. c. 32: | 
jr _ ow. þ 4 ſeF.'1. All perſons who 
” a6 CeO, 2. caps 24s. Jef. 1: | pe 

_w_ py bes deſignedly, by falſe pretence or pretences, 
bo obtain from any perſon rang , wa yore 
oo With intent to cheat or detraud any perſon 
——_— ſhall knowingly ſend or deliver any letter 
ah 5ting with or without a name ſubſcribed thereto, or 
Ar with a fititions name, letter or letters, threatening 
i gn any perſon of wy crime quem by = with 
anſportation, pillory, or any other infamous 
od, Foith intent to extort from him any money 
"a goods, ſhall be deemed offenders againſt law and 
pf publick peace : and the court before whom any ſuch 
ſhall be tried, ſhall on convittion order him to 
— and impriſoned, or to be put 1n the pillory ; or 
ablickly whipped, or to be tranſported as ſoon as conve- 
; ay be for ſeven years, | 
_ And any juſtice, before whom any perſon 
charged on oath with having committed any of the of- 
fences intended by this a&t to be puniſhed ſhall be brought, 
all examine by oath and ſach other lawful means as to 
him ſhall ſeem meet touching the matters complained of, 
and deal _ the ie pg ors hy Perky wh and o Fo 
ty charged as being the offender ſha committed to 
hs kite to bail tv anſwer the matters com- 

priſon, Rs a 
plained of at the next ſeſſions or aſſizes, the ſaid juſtice 
ſhall bind over the proſecutor to appear and proſecute ſuch 
offender with effe&t ; and if ſuch goods ſo fraudulently 
obtained; appear to ſuch juſtice to exceed fwenty pounds, 
the recognizance ſhall be in no leſs than double the value 

of the goods. NR 

$22. 3. And if any perſon ſhall knowingly or deſign- 
edly pawn or exchange, or unlawfully diſpoſe of the 
goods of any other perſon, not being employed or autho- 
rized by the owner ſo to do, and ſhall be thereof con- 
victed by the oath of one witneſs, or confeſſion before 
one juſtice, he ſhall forfeit 205. and if not forthwith paid, 
the juſtice ſhall commit him to the houſe of correction, 
or ſome other publick priſon of the place where he ſhall 
reſide or be convitted, there to remain and be kept to 
hard labour for fourteen days, unleſs the forfeiture (hall 
be ſooner paid; and if within three days before the ex- 
piration of the ſaid fourteen days, , the ſaid forfeiture thall 
not be paid, the ſaid juſtice, upon application of the pro- 
ſecutor ſhall order him tb be publickly whipt in ſuch 
houſe of correftion or priſon, or in ſome other publick 
place of the city, diviſion, town, or place wherein the of- 
tence ſhall have been committed, as to ſuch juſtice ſhall 
{em proper; the ſaid forfeitures, when recovered, to be 
applied towards making fatisfaCtion thereout to the party 
injured, and defraying the coſts of the proſecution, as ſhall 
be adjudged reaſonable by ſuch juſtice ; and if the party 
ured ſhall decline to accept of ſuch fatisfaftion and 
coſts, .or if there be any overplus of the ſame, then ſuch 
forfeitures or overplus ſhall be paid to the overſeer for the 


uſe of the poor of the pariſh or place where the offence 


Was committed. 


Se. 4. Every perſon who ſhall take any goods by 
Way of pawn, pledge, or exchange, ſhall forthwirh enter 
or cauſe to be entered in a fair and regular manner, in a 
book to be kept for that purpoſe, a deſcription of ſuch 
8004s, and the ſum advanced thereon, the day and year, 
ad the name of the place of abode of the perſon by whom 
they were pawned, and alſo the name apd place of abode 

the owner, according to the information of the perſon 
9 pawning the ſame; and ſhall at the ſame time give a 

uplicate or copy to the perſon ſo pawning the ſame if 
"quired, on paying him an halfpenny if the goods are 
pawned for leſs than 20s. and one penny if pawned for 
"07. and not more than 5/. and two pence if for any 
larger ſum ; and in default of making ſuch entry and gi- 
cy uch duplicate or copy if required, he ſhall forfeit 5 /. 
} diſtreſs by warrant of one juſtice, to be applied to the 
ue of the poor as aforeſaid. | 

 3ef, 5. If in the courſe of any of the aforeſaid pro- 
Ccdings before any juſtice in purſuance of this aCt, it 
R appear or be proved to the ſatisfaftion of ſuch juſtice 
qo "_ that any of the goods ſo pawned are become 


C:H£ 


or have been rendered of leſs value than the ſame wefg 
at the time of pawning thereof, through the default, neg- 
left, or wilful miſbehaviour of the perſon to whom they 
were pawned, his executors, adminiſtrators, or aſſigns, 
agents or ſervants; the ſaid juſtice ſhall award a rea- 
ſonable fatisfaftion to the owner in reſpe&t of ſuch da- 
mage, and the ſum ſo awarded ſhall be deducted out of 
the principal and intereſt and allowance for warehouſe- 
room, which ſhall appear to be due to the perſon to 
whom they were pawned, his executors, adminiſtrators, 
or aſſigns; and it ſhall be ſufficient for the pawner, his 
executors, adminiſtrators, or aſligns, to pay or tender the 
money upon the balance, after deduCting out of the prin- 
cipal and intereſt, and money paid for warchouſe-room as 
aforeſaid, ſuch reaſonable ſatisfa&tion in reſpe&t of ſuch 
damage as ſuch juſtice ſhall order, and upon ſo doing, the 
juſtice ſhall proceed as if he had tendered the whole. 

Sect. 0, If any perſon ſhall knowingly buy, or take in 
as a pledge, any linen or apparel intruſted to any other 
perſon to waſh, ſcour, iron, mend, or make up, and 
ſhall be convicted thereof on the oath of one witne's, or 
confeſſion before one juſtice, he ſhall forfeit double the 
ſum given or lent on the ſame to the uſe of the poor, to 
be recovered as other forfeitures by this a&t, and ſhall be 
obliged to reſtore the goods to the owner in preſence of 
the juſtice. | D | | 

SeF. 7. And if any perſon who ſhall offer by way of 
pawn, pledge, exchange, or fale, any goods, ſhall not be 
able or ſhall refuſe to give a fatisfa&tory account of him- 
ſelf, or of the means by which he became poſſeſſed 
thereof; or if there ſhall be any other reaſon to ſuſpe& 
that ſuch goods are ſtolen, or otherwiſe illegally or clan- 
deſtinely obtained ; it ſhall be lawful for any perſon, his 


ſervants or agents, to whom the ſame ſhall be offered, to 
ſeize and detain ſuch perſon and the ſaid goods, and to | 


deliver him as ſoon as conveniently may be into the cuſtody 
of the conſtable or other peace officer, who ſhall imme- 
diately convey ſuch perſon and the ſaid goods before a 
juſtice; and if ſuch juſtice ſhall upon examination and 
inquiry have cauſe to ſuſpe&t that the ſaid goods were 
ſtolen or illegally or clandeſtinely obtained, he may com- 
mit him to ſafe cuſtody for any time not exceeding ſix 
days, in order to be further examined ; and if upon either 


of the ſaid examinations, it ſhall appear. to the ſatisfation 


of ſuch juſtice, that the ſaid goods were ſtolen, or illegally 
or clandeſtinely obtained, he ſhall commit the offender to. 
the common paol or houſe of correCtion, there to be dealt 
with according to Jaw. OE, | | 

Set. 8. Provided nevertheleſs, that if ſuch goods ſeized 
and detained as aforeſaid, ſhall afterwards appear to be 
the property of the perſon who offered the ſame to be 
pawned, exchanged, or fold, or that he was authoriſed 
by the owner thereof to pawn, exchange, or fell the ſame 
the perſon who ſhall ſo ſcize or detain the party who 
offered the faid goods, ſhall be indemnified for having ſo 
done. | 

See. 9. And if the owner of any goods unlawfully 
pawned, pledged, or exchanged ſhall make out, either on 
his oath or by the oath of one witneſs before one juſtice, 
that ſuch owner hath or hath had goods unlawfully ob- 
tained or taken from him, and that there is juſt cauſe to 
ſuſpe&t, that any perſon within the juriſdiftion of ſuch 
juſtice hath knowingly and unlawfully taken to pawn, or 
by way of pledge, or in exchange, any goods of ſuch 
owner, and without his privity or authority; and made 
appear to the ſatisfaftion of ſuch juſtice probable grounds 
for ſuch the owner's ſuſpicion, ſuch juſtice may iſſue his 
warrant - for ſearching in the day-time the houſe, ware- 
houſe, or other place of any ſuch perſon ſo charged as 
aforeſaid; and if the occupier of ſuch houſe, warehouſe, 
or other place ſha}, on requeſt to him made to open the 
ſame by any peace officers authoriſed to ſearch there by 
warrant of ſuch juſtice, refuſe to open and permit the 
ſame to be ſearched, it ſhall be lawful for ſuch peace of- 
ficer to break open any ſuch houſe, warehouſe, or other 
place in the day-time, and to ſearch as he ſhall think fir 
therein for the goods ſuſpefted to be there, doing no. 
wilful damage; and if any perſon ſhall oppole or hinder 
any ſuch ſearch, and ſhall be thereof convifted before one 
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CH 6: 

juſtice by the oath of one witneſs, he ſhall forfeit five 
pounds; and if ' the ſame ſhall not be immediately paid 
down, or. within the ſpace of 24 hours, the juſtice ſhall 
commit him to the houſe of correction or ſome other 
publick priſon, there to be kept to hard labour for any 
rime not exceeding one month, nor leſs than five days, 
valeſs in the mean time the forteiture ſhall be paid ; and 
fuch forfeiture, when recovered, ſhall go to the poor: 
and if upon ſuch ſearch any of the goods ſhall be found, 
and the property of the owner ſhall be made out to the 
fatisfation of ſuch juſtice, by the oath of one witneſs, 
or confeſſion, ſuch juſtice ſhall thereupon cauſe the ſame 
to be forthwith reſtored to the owner. | 
Se, 10, And if any goods ſhall be pawned or. 
pledged for ſccuring any money lent thereon, not ex- 
ceeding in the whole the principa] ſum of ten pu::nds, and 
the intereſt thereof, and if within two years after the 
pawning thereof (proof having been made on oath by ene 
witneſs, or by producing a duplicate of the entry directed 
to be given by this a& as aforeſaid, before any ſuch jul- 
tice, of the pawning of ſuch goods within the ſaid ſpace 
of two years) any ſuch pawner who was the rea] owner 
of ſuch goods at the time of pawning thereof, his execu- 


tors, adminiſtrators, or aſſigns, ſhall tender to the perſan | 
who lent on ſecurity of the ſaid goods, his executors, 


adminiſtrators, or aſſigns, the principal money borrowed 
thereon, and all intereſt due for the ſame, together with 
fuch charges for the warehouſe room of the goods pawn- 
ed, as ſhall be agreed on at the time of pawning' the 
ſame, and the perfon who took the goods in pawn, his 
executors, adminiſtrators, or afligns, ſhall thereupon neg- 
le& or refuſe to deliver back the goods ſo pawned for 
any ſum not exceeding the ſaid principal ſum of ten 
pounds to the perſon who borrowed the money thereon, 


his executors, adminiſtrators, or aſfligns; then and in ſuch 


caſe, on oath thereof made by the pawner, his executors, 
adminiſtrators, or aſſigns, or ſome other credible perſon, 
any juſtice of the place where the perſon who took ſuch 
pawn, his executors, adminiſtrators, or aſligns, ſhall. 
dwell, on the application of the borrower, his executors, 
adminiſtrators, or aſſigns, ſhall cauſe ſuch perſon to come 
before him, and ſhall examine on oath the parties 
themſelves, and ſuch other credible perſons as ſhall ap- 
pear before him touching the premilles : and if tender 
of the principal and intereſt, and charges for warehouſe 
room as aforeſaid, ſhall be proved by oath to have been 
made 1s aforeſaid within the ſpace of twoyears; and the len- 
der on payment by the borrower, his executors, adminiitra- 
tors, or aſſigns, of ſuch principal money, and the intereſt 
due thereon, together with ſuch charges for warchoule 
room as aforeſaid to the lender, his executors, adminil- 


| trators, or aſſigns, ſhall refuſe to accept thereof on tender 


before ſuch juſtice, the ſaid juſtice ſhall thereapon, by 
order under his hand, direCt the goods ſo pawned forth- 
with to be delivered to the pawner, his executors, ad- 
miniſtrators, or aſſigns ; and if the lender ſhall negle&t or 
refuſe to deliver up, or make ſatisfaftion for ſuch goods, 
as aforeſaid, as ſuch jnſtice ſhall order, then he ſhall 
commit the party refuſing to the houſe of correCtion, or 
ſome other publick priſon, until he ſhall deliver up the 
ſaid goods according to the order of ſach juſtice, or make 
fatisfaftion for the value thereof to the party intitled to 
the redemption. | MO | 
 S$e#. 11, But if any pawn or pledge of goods made by 
or for the proprietor ſhall remain unredeemed for two. 
years, the ſame ſhall be forfeited; and the perſon to 
whom they were pawned may ſell the ſame, ſubject 
nevertheleſs to account for the overplus, if any ſhall be, | 
of ſuch goods which have been pledged for two pounds or 


_ upwards, as by this act is direted. 


Se. 12. And he ſhall enter in his book to be kept for 
that purpoſe, a juſt account of the ſale of all ſuch goods, 
expreſſing the day when, the money for which, and the 


' name and place of abode of the perſon to whom the 


ſame were ſold, and if they be fold for more than the 
principal and intereſt, and charge of warehouſe room, 
the overplus ſhall be paid on demand to the perſon on 
whoſe account ſych goods were pawaed, his executors, 


G:-H- E 
| adminiſtrators, or aſſigns; who ſhall for hi. £26 
be permitted to inſpe the entry to GBs gr 
of ſuch ſale, paying for his inſpetioh the {um of bo 
penny, and no more; and if any perſon ſhall refuf re 
permit ſuch perſon who pawned the goods to inf; my wn 
| catry (ſuch perſon if he be an executor, Fave Air 
or aſſhgnee, at ſuch time producing his letters ny ing 
tary, letters of adminiſtration or aſſignment) and f a 
goods were ſold for more than the ſum entered jn > 
book, or it ſuch perſon ſhall not make ſuch Entr y' 
ſhall not have bona fide ſold the goods for the bell 
that he might have reafonably got for the ſame vides 
bis wilful default; or ſhall refuſe to pay ſuch overplus m 
oneT; 55 Þ O1N 
demand as aforeſaid, he ſhall forfeit treble the valy 
of ſuch goods to the perſon by whom or on whole ©. 
count they were pawned, his executors, adminiſtrators 
and aſfigns, to be recovered in any of his Majeſty's ccurts 
| of record at Weſtminſter. | 
Set. 13. Provided, that no fee or gratuity ſhall he 
taken for any ſummons or warrant granted by any juſ- 
| tice in purſuance of this a&t, ſo far as the ſame relates to 
goods pawned, pledged, taken in exchange, or unlay. 
tally diſpoſed of. 

Sef. 16. And any juſtice, unto whom complaint up- 
| on oath ſhall be made of any offence commiited againſt 
this act, ſhall iſſue his warrant for bringing before him 
' or ſome other juſtice of ſuch place, the perſon charged 
with ſuch offence, and the juſtice before .whom he is 
brought ſhall hear and determine the matter, and pro- 
ceed to judgment and conviction ; and if it- ſhall appear 
upon oath to the fatisfattion of ſnch juſtice, that any 
| perſon within his juriſdiction can give any material evi- 
dence on behalf of the proſecutor, or of the perſon ac- 
| cufed, and who will not voluntarily appear; he hill 
iſſue his ſummons to convene him to give his evidence; 
and if he ſhall negle& or refuſe to appear on ſuch ſum- 
mons, and no juſt excufke ſhall be offered, then, on 
proof upon oath of the ſummons having been duly fer- 
ved upon him, he ſhall iſſue his warrant to bring ſuch 
witneſs before him; and on his appearance, if he (hall 
refuſe to be examined, on oath, withour offering juſt cauſe 
for his refuſal, the juſtice ſhall commit him to the pub- 
lick priſon for any time not exceeding three months 
and if on fuch examination the juſtice ſhall deem the 
evidence of any ſuch witneſs to be material, he may 
biad over ſuch witneſs, unleſs a feme covert, or under 
the age of twenty-one years, by recognizance in a rea- 
ſonable penalty, to appear and give evidence at the next 
{effions or aflizes. 

Se&. 17. And no perſon charged on oath with be- 
ing guilty of any of the offences puniſhable by this at, 
and which ſhall require bail, ſhall be admitted to bail be- 
fore twenty-four hours notice, at leaſt, ſhall be proved 
by oath to have been given in writing to the proſecutor, 
of the names and places of abode of the perions propoſed 
to be bail for any ſuch offender ; unleſs the bail olfered 
ſhall be well known to the juſtice, and he ſhall approve 
of them; and every ſuch offender who ſhall be bounc 
over to the ſeſſions or aſlizes, ſhall be tried at the next 
ſeffions or afſizes to be held aſter his being apprehended, 
unleſs the court ſhall think fir to put off the trial on jult 
cauſe made out to them. 5 | 

Se, 18. And in all proceedings on this act, any 
perſon ſhall be admitted to be a witnels, notwikſus 
ing his being an inhabitant of the place wherem me 
offence ſhall have been committed. c 

S2#. 19. And the juſtice before whom any per'®? 
ſhall be conviſted upon this a&t, ſhall cauſe the _m 
tion to be drawn up in the form, or to the effect 10 
lowing : 


To wit E it remembered, that on this ——— Go, 
þ £! B of — , in the year Yb 
; : ; . -——_— 

Majeſty's reign, is convieted before 

Majeſty's juſtices of the peace for the aid county oO” 

For for the riding or diviſion of the ſaid county of _ P's 

or for the city, liberty, or town of — 5 


. — 9 
(hall be] /or , and TINS: the Jaid adjuage 


| 
CH: E: 
kim or her to pay and forfeit for the ſame, the ſum 


RY 


Given under —, the day and year afore- 


be written on parchment, and tranſmits 
1. gp {efſions, to be kept amongſt the records; 
wr ny perſon ſhall appeal to the ſaid ſeſſions the juſ- 
_ = ſhall, upon the receiving the ſaid conviction, 
Wo od to hear and determine the matter, 
— 20. And no certiorari ſhall be granted to remove 
eedings On this act. he 
_ if any perſun convited of any offence 
Gable by this a&, ſhall think himſelf aggrieved by 
vi 4oment of the juſtice before whom he ſhall have been 
nal he may appeal to the next ſeſſions, and the 
pecer "ly of the judgment ſhall, in ſuch caſe, be ſul- 
Mg; the perſon convicted entering into recognizance 
ar the time of the conviction, with two ſureties, in 
4ouble the ſum he ſhall have been adjudged to pay, upon 
condition to proſecute ſuch appeal with effect, and to be 
{rth-coming to abide the judgment and determination 
f the faid ſeffions 3 and the ſeſſions ſhall award ſuch coſts 
:s ſhall appear juſt and reaſonable to be paid to either 
arty. And if the judgment ſhall be affirmed, the ap- 
pellant ſhall immediately pay the ſum adjudged to be for- 


feited, together with ſuch coſts as the court ſhall award, | & 


or in default thereof ſhall ſuffer the pains and penalties by 

this at inflicted upon perſons reſpectively, who ſhall neg- 

«& to pay, or ſhall not pay the forteitures by this a&t to 
ud, | | 

«17. 22. And perſons ſued for any thing done on this 

at may have double colts. ; 

Se. 23. And juſtices afting under this ſtatute ſhall 
be indemnified as by the 24 Geo. 2. cap. 44. And no 
ſuit ſhall: be commenced againſt any. peace-officer for 
any thing done in the execution of this aCt, until no- 
tice in writing ſhall have been given to him, or left at 
his uſual place of abode, by the attorney employed 
aainſt him : which notice ſhall contain the name and 
place of abode of the perſpn who is to bring the ation, 
together with the cauſe of action, and the name and 
place of abode of the attorney ſhall be underwritten or 
indorſed thereon ; and ſuch peace-officer may, at any 
time within fourteen days after ſuch notice, tender, or 
cauſe to be tendered, any ſum or amends for the injury 
complained of, to the party complaining, or to the ſaid 
attorney ; and if the ſame is not accepted of, the deten- 
dant may plead ſuch tender in bar of ſuch action, toge- 
ther with the general iſſue, or any other plea, with leave 
of the court; and. if the jury ſhall find the amends to 
have been ſufficient, or otherwiſe the plaintiff ſhall fail 
in the ation, he ſhall have his colts; and if the plain- 
tiff ſhall prevail, ke ſhall have ſuch damages as the jury 
ſhall think proper, together with full coſts, | 

Check-roll, Is a r/ or book, containing the names 
of ſuch as are attendants and in pay to the King, or other 

great perſons, as their houſhold ſervants. Anio 19 Car. 
2.6, 1, It is otherwiſe called the chequer-roll, an. 24 
H. 8. c. 13. An. 3 Hen, 7. Cc. 13. and ſeems to be a 


word abſtrated or derived from the Exchequer ; which. 


ſee, Clerk of the Check, ſee in Clerk. 

Checkerelli panni, Cloth chequered, or variegated 
1 the weaving. Henricus prior & conv. eccle. Chriſti 
Capt. conſtituunt Raymundum filium Raynoldi procurato- 
rem & mercatorem ſuum ad emendum ſingulis annis ducen- 
tzs pannos quos Friſones vacant, unde triginta erunt checke- 
relli, & alii planiz. & quilibet pannus continebit in longitu- 
dine quatuor ulnas, & in latitudine ulnam unam & dimi- 
dium ad minus, —Dat. 13 Rul. Sept. 1313. Ex Regiſtr. 
Keel, Chriſti Cantuar. MS. | 


Cheeſe and Cheeſe-mongers. Sce Butter and 
Cheele. 


Chelindra, A ſort of ſhip. Obligavit ſe imperator 


at 100 chelindras & 5o galcias ducendas ultra mare. | 
Mat. Pariſ, anno 1238, 


Chelmsford, See Cc anonium. = IR ; 
Chelſea hoſpital. A college ſhall be ereted at Chel- 
Jea, and a trench made to convey water from the river 
Lee to London, to maintain the ſame, by ſtat, 7 Fac. 1. 


or clown. 


/tow in ſtrangers bottoms. 


c. 9. By late ſtatutes concerning the army, one day's 
pay 1n a year is to be deducted out of every officer's and 
ſoldier's pay, for Chelſea hoſpital. By tatute 28 Ges. 2. 
c. 1. aſhgnments ,of out-penſions in Chel/ea hoſpital be- 
fore due are void; and by the ſame ſtatute penſions. 
ſhall be- paid half yearly in advance, without any other 
deduCtion than one ſhilling in the pound. 
Chelſea water wozks. Commiſſioners of Chel/za 
water works incorporated, 8 Geo. I, c. 26. 
' Chemin. $ee Chimin. 
Chenlers, mentioned in 27 Z. 8. c. 7, 
pay tribute or cen/e, chief-rent or quit-rent; 
Cheozles verning, The curtilage of a countrymar. 


Are ſuch as 


Chepſtow. French wines may be brou 
5 El; c. Fo 
Cherchez, A ſort of tribute. 

Cherſet. See Churchellet, | he: 
Cherſetum, Any cuſtomary oblation paid (at firſt 
perhaps in lieu of church-ſeed or corn) to the pariſt 
prieſt or appropriators, Inter ſervitia conſuetudinaria 
tenentium mn Blebury de dominio abbatis & conv. Rading. 

Et folebant dare cherſetum, ſcil. tres gallinas & unum 
gallum, Cartular. Rading., MS. f. 221. 
Cheſt, An uncertain quantity of merchandize, wine, 


ght into Che 


"A | Wi | 

_ Cheſter. Where felony, &c. is committed by any 
inhabitant of the palatine of Chefter in another county, 
proceſs ſhall be made to the exigent where the offence 
was done, and it the offenders then fly to the county of 
Cheſter, the outlawry ſhall be certified to the officers 
there. Stat, 1 Hen, 4.c. 18, The ſeflions for the county 
palatine of Cheſter is. to be kept twice in the year, 
at Michaelmas and Eaſter : and juſtices of peace, &c. in 
Cheſier ſhall' be nominated by the Lord Chancellor. Stat. 
27. Hen. 8. c. 5. 32 Hen. 8. c. 43. Recognizance of 
{klatures merchant may be acknowledged, and fines may 
be levied betore the mayor of Cheſter, &c. for lands ly- 
ivg there, and may be reverſed for error before the chief 
juſtice, 2. &..3- &d::,6. £345 43; £4. c:-18.: When 
Juſtices and bailiffs of Chefter to account in the Exche- 
quer, 51 Hen. 3. ſtat. 5. Dioceſe of Chefter united to. 
the province of Yzrk, and diſſevered from Canterbury, 
33 Hen. 8. c. 31. Knights and citizens to be elected 
tor the county and city of Chefter, 34 & 35 Hen. 8. c. 
13- The widows and children of. citizens of Cheſter, 
to be provided for according to the cuſtom, 4 & 5 W. 
& iT. ce. 12, Provillons for the eleftion of knights, 
&c. in Cheſter, 10 Ann. c, 23. Where plaintiff may 
enter defendant's appearance, 6 Geo. 2..c. 14. When 
defendant to appear on writs returnable in the vacation, 
22 Geo. 2. Cc. 46. Mayor, &c. when to be elected, 26 

Geo. 2. c. 34. Sce Counties Palatine. 

Chevage (Chevagium, from the Fr. chef, 3. e. caput 
cenſus capitis) Signities a tribute or ſum of money, fors 
merly paid by ſuch as held lands in villenage, or other- 
wiſe, to their lords in acknowledgment ; and was a kind 
of head or poll-money ; whereof BraFon, lib. 1. c. 10. 
lays thus ; Chevagium dicitur recognitio in ſignum ſubjeftio- 
nis & dominit de capite ſus, It ſeems allo to be uſed for 
a ſum of money yearly given to a man of power, for 
his countenance and protection, as to: their chief head or 
leader. Lambard (lib. 2. c. 5, Eirenarch. ) writes it chi- 
vage, We now call it chicfage. Eft & apud Wallos che- 
vagii genus guod Amabyr vocant, principi Wallig pro mari- 
tandis filiabus, olim ab omnibus (ut afſerunt } hodie a qui- 
buſdam ( etiam liberis ) perſelutum, ſays Spelman, on the 
word chevagium, See Coke on Littl. fot. 140, 

That it is taken for a ſum of money appears in a char- 
ter of H. 3. Mandatum ejt quod prediftum feftum Santi 
Edwardi vice regia teneant & ſolenniter celebrent ad cuf- 
tum (the coſts) regis & capitagium regis & regine, &c. 
Du Freſne. Cowell, edit. 1127. Ek 
The Fews, whilſt they were admitted to live in Eng- 


| land, paid chevagium or poll-money to the King ; as ap- 


pears by Pat. 8 Ed. 1. par. 1. m. 15. And it was 34s 
for every head, paid yearly at Z£after, 1n token of their 
ſervitude. Stat, de Fudaiſmo, | 


Chevantia, 


ES oe or  eam aodtltuelie. 4 _ ET 


01 io A ro et Meth ett 
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_ Chevantia, A loan or advance of money upon credit, 
goods, ſtock. —— THdem pricratus pene deſtruftus, & poſe: 
ſofflones ſue ad plurimos terminos pro plurimis chevanciis 
alienate exiſtunt. (Mon. Angl. 1 tom. p. 629.) 2. &« 
Are mortgaged out for debts, or ſums of money borrowed 

——Rex. rever. in Chriſto patri W. Archiepiſc. Cant. — 
Nos ſuper executione effetus predifti ceperimus propoſitum 
ad partes exteras perfonaliter tranſmeare ; & nos advertentes 
huuſmodi propoſitum noſtirum abſque chevantia competenti ad 
optatum finem commode deduct non pofſe——Necnen qualiter 
Fifa chevantia quietius & citins fiert, ac creditoribus noſtris 
in hac parte melior & firmior ſecuritas folutionum dari þo- 
ferit. Summon, ad Par]. 5 R. C. 

Chevaſia {Cheve/cium) The ſame with chacea ; Do- 
nationes etiam fecit abbati, G&c. de tota terra ſua arabili cum 
cheveſciis. Mon. 2 tom. þ. 629. ; 

Cheverilins, 4 young cock or cockling, a chever:!, 
Mandatum eft vicecom., Southampton. quod in balliva fua 
perquiri faczat ad opus Regis contra inflans paſcha quinqua- 
ginta gallinas & viginti cheverillos liberandos apud Cliren- 
do 1 ſeneſchallis nsftris — —Ecdem modo ſeribitur vicecom. 
Wits. de fot. gallinis & tot cheverelliss Pat. 15 H. 3. 

Cheviſance (Fr. chevifſance) An agreement or com- 
poſition made; an end or- order ſet down between a cre- 
ditor and a debtor ; or ſometimes taken for an indire&t 
gain or booty. Lord Yerulam in his H. 7. But in our 
ſtatutes it is moſt commonly uled for an unlawtul bargain 
or contract. As 37 H. 8. cap. 9. 13 Elz. cap. 5. & 8, 


_— 


\ and 12 Car. 2. cap. 13. In £ot. Parl. 21 Ed. 3. it is 


written cheevances. 

Chevitiae and Cheviſcae /Chevez} Heads at the 
end of ploughed lands. —— Novem acras terre cum che- 
viſcis ad iþ/as pertinentibus, Mon, Angl. 2 par, fol. 116, 
and Pat. 9 Ed. 2. par. 2. m. 2. 

Chichelſter, How paved, 18 £1/:iz. c. 19. The water 
to be brought thither, 257 £/iz. c. 22. 

Chief. See Capite. 

Chiefage. See Chevage. I pe 

Chief pledge / Plegius, vel vas capitalis } Mentioned 
In 20 H. 6. c. 8, See Bozoungh-head. | 

Chilzen, Are in law a man's iſſue begotten on his 
wife. In caſe land be given by will to a man and his 
children who has ſuch alive, the deviſee takes only an 
eſtate for life ; but if there be no child living, it is held 
to be an eſtate tail, 1 Vent. 214, 225. A deviſe to one's 
children, prima facie, refers only to ſuch as are alive at the 
the time of making the will; though were the ſame to ch1/- 
dren living at his death, a child in ventre ſa mere may be 
looked upon as living. 1 P. Williams 342, 244. Alſo a 
ſon, with which a wife is þriviment enſtent, is adjudged 
living at the time of the teſtator's death, to prevent an 


- eſtate going over to another, &c. bid, 486, If a ſum 


of money is given in truſt for the chi/drea of another per- 
ſon, and he had only one child and ſeveral grandchildren, 
the child only ſhall take; yet it is faid if ſuch perſon had 
not any child living, the grandchildren might have taken 


| by the name of children. 2 Vern. 106. Abr, Caf. Eq. 


202. A father being about to make his will, and thereby 
intending to have made proviſions for his younger chil- 
dren; his ſon and heir diſſuaded him from doing it, and 


| promiſed that he would take care his brothers and ſiſters 


ſhould have proviſions; upon which the father forbore 
making them, and they were decreed in Chancery againſt 
the heir; his promiſe being a fraud. Preced. Cane. 4. 
And where a perſon going to ſuffer a recovery, in order 
to provide for younger children, was kept from it by the 
Heir in tail, he promiſing to do for them himſelf ; it has 
been ruled he ſhoald do it after the father's death. Prec. 
Chanc. 5. See Abminiltratoz, Polthumons. 
Childwit /{ Sax. ) Signifies a power to take a fine of a 
bond-woman, unlawfully begotten with child. Prier 
habeat gerſumam de nativa ſua impregnata ſine licentia ma- 
ritandi. Ex Regiſtro Priorat, de Cokesford. Every re- 


| puted father of a baſe child, gotten within the manor of 


Hrittel, in com. Eſſex. 9-4 tothe lord for a fine 3s. 4d. 
where it ſeems to extend as well to free as bond-women ; 
and the cuſtom is there yet called Childwit, QPuicung; 
alam culþam fecerit, vocdt, childwit, archiepi/copus aut to- 


—_ 


 chtmin appendant. Kitchin, fel, 117, Chinziy in 


ſonal ; as when one covenanteth for a way through an- 


pendant, on the other fide, may be that which they call 


| much complained of, as burthenſome to the people, hath 


Cc H 1 


tam aut dimidiam emendaticnis 
de childwit. Du Fre/ne. 


Chimin (Fr. chemin ) Signifies in law phraſe a way. 


It is divided into two forts ; the King's highway, and 
, a 


private way. Aitchin, fol. 2c, The King's 3 

chiminus Regius, is that { with the King's abi way, 
all under his proteCtion, have free liberty to Paſs - 
the property of the foil on each fide where the wa oy 
may perhaps belong to ſome private man. A way prion: 
is that, by which one man or more hare liberty 5 by 
either by preſcription or by charter, throvgh another ftv, 
ground, And this is divided into chimin in greſs, ad 
is that way which a man holdeth principally and Gig 
itſelf ; chimin aþpendant is that which a man Kath adored 
to ſome other thing or appurtenant thereto. For exam- 
ple ; if a man hire a ciofe or paſture, and covenant fox 
ingreſs and egrefs to and ſrom the ſaid cloſe, thronoh fore 
other ground, by which otherwiſe he cannot paſs: Or 
chimin in greſs may be that, which the civilians call per- 


Fartem habebit Quietum eſe 


other man's ground for himſelf and his heirs: C:imin aþ- 


real; as when a" man purchaſeth a way through another 
man's gronnd, for ſuch' as do or ſhall dwell in this or 
that houſe, for ever, or be owners of ſuch a manor, See 
Co. on Litt. fol. 56. and 4 Vin. tit. Chimin, | 
Chiminage [Ciminaginm) Signifies a toll for way- 
farage through the foreſt. Cromp. Juriſi. fil. 189, 
Telenium quod in foreſtis exigebant foreſtarii a flauſtris 5 
equis oneris cauſa eo venientibus. Charta Foreſte, c. 14, 
Nullus fereſtarius de catero, qui non fit foreftarins de ferdo 
reddens nobis firmam pro baliva ſua, capiat chiminagium 
a'iquid mm baliva fra, &c,——Et quadam conſuetudo vicat, 
The fuediſts call it pedagium. "Fhis 'in Pulton, fol. 8, 
is faſſy printed chimmage ; and in a record in the tower 
[ find chimage. Cowell, edit, 1127, | 
Chiminage, inter Reſtormal & Leſtreithiel quondam ad 
x11 d. per ann, MS, Survey of the Duchy of Cornwall, 
Chimney-money, otherwiſe called hearth-msney, A 
duty to the crown on houſes. By ſtat. 14 -Car. 2, 
cap. 12, Every fire-hearth and ftove of every dwelling or 
other houſe within England and IPales (except ſuch as 
pay not to church and poor) ſhall be chargeable with 
25s. per annum, payable at Michaelmas and Lady-day to 
the King, his heirs and ſucceſſors, &c. which payment 
was commonly calle& chimney-money. This tax being 


been long ſince taken off, and others impoſed in its ficad; 
among which that on wirnd:ws of houſes, laid 7 & 6 
Will. 3. has by ſome perſons been eſteemed almoſt equally 
grievous. See Flage., 

Chtmnies. What duties payable for ſmall and large 
backs of chimnies, 2 Will. & Mar. ſef}. 2. c. 4. 

Chiaa and Japan wares, To what duties liable, Cc. 
3@& 4 Ann. c&. 4. 7 Geo. 1. ſt, 1. c. 21. 

Chip, Cheap, « hipping, Signifies the place to be a 
market-town: from the Sax. ceapen, cyþpan, cmere; is 
Chippenham, Cheapſide, &c, | 

Chippincravel, re&ius Cheaþingavel, Toll for buying 
and felling, See YBagavel. | | 

Chirgemote, « ircgemote, Chirchemote, A $5 
word ſignifying forum eccleſrafticum ; Quruſque chirgemote 
diſcordantes inveniet, vel amore congreget, vel fequeſtret ju- 
dicio. Leg. H. 1. cap. 8. and 4 Inſt. fol. 321- 

C hirograph, (CGirograþhium, or feriptum chirogra- 
þhatum ) Signifies any publick inſtrument of gift or con- 
veyance, atteſted by the ſubſcription and croſſes ot the 
preſent witneſſes, and was in the Saxsn times called cor 
rographum; which being ſomewhat changed in form and 
manner by the Normans, was by them ftiled Charta ; 0 
which Ingulþh gives this account,— — ——Chirograpn0i = 
confeftionem Anglicanam, gue antea rfque ad Edward 
Regis tempora fidelium preſentium ſubſeriptionibus cum = 
cibus aureis aliiſque ſacris fignaculis firma Juerunt, oy 
manni condemnantes chirographa chartas vecabant, & caar : 
tarum firmitatem cum cerea impreſſione per uniuſeuuſcung 
ſpecials figillum ſub inſtillatione trium vel quaruer Fern 2. 


c mn t 


1m conficere conſtituebant. Hiſt. Ingulph. edit. 
—_— _— Anciently, when they made a chiro- 
' 4 « deed, which required a counterpart, as we call 
ve. epgroſſed |it twice upon one piece of parchment 
- trary-Wile, leaving a ſpace between, in which they 
goes in great letters the word chirograþh ; and cut the 
chment in two, ſometimes even, ſometimes with in- 
lenture; through the midſt of | the word, concluding the 
ted with, ——1n cujus rei teftimonium utraq; pars mutuo 
ſrriptis praſentibus , fide media ſegillum fſuum fſecit aþponi. 
This was afterwards called dividenda, becauſe the parch- 
ment was ſo divided or cut. And the firſt uſe of the 
cirograþphs was in Henry the Third's time. See Anden- 
ture. Chirograþh was alſo of old uſed for a fine. 
Promittens fideliter fide media ſub juramento preſtiti, quod 
* adventu juſticiaricrum prox. errantium levari ſaciam 
chirographum de pradifta remiſſione, &c. Charta Neſte 
de Stanley ſine dat. in Regiſtro de Wormley, And the 
manner of engrofling the fines, and cutting the parch- 
ment in rwo pieces, is ſtill obſerved in that office, which 
is called the Chirographer's office. But as to deeds, that 
was anciently called a Chirograph, which was deſcribed 
by the proper hand-writing of the vendor or debtor, and 
delivered to the buyer or creditor; and it differed from 
ſyngraphus, which was in this manner, vz:z. both parties, 
as well the creditor as debtor, wrote their names, and the 
names of the witneſſes, and the ſum of money borrowed, 
either on paper or. on a plece of wood, and the word 
ſngraþhus in capital letters in the middle ; which letters 
were cut in the middle, and one part delivered to each party, 
that upon comparing them (if any diſpute ſhould ariſe) they 
might tally, and ſo put an end to the difference, When 
this prudent cuſtom had for ſome time prevailed, then the 
word chirograþhum was appropriated to ſuch bipartite wri- 
tings or indentures—E? in hujus rei teſtimonium buic ſcripto 
inmodum chirographi confefs vicifſim ſigilia noſtra appoſuimus. 
Kennet's Paroch. Antiq. p. 177.—Ut autem ita conventio 
tuta & inconcuſſa perpetuo permaneat, preſentis ſeripti ſerie 
& utriuſque monefterii ſigilli teflimonium una cum ſigillis ab- 
tatum diviſo inter eos chirographo confirmata eſt. Ibid. 
pag. 223, The chirograþhs were called Charte divi/e, 
ſeripta per chirographum deviſa, charte per alþhabetum di- 
viſz, as the chirographs of all fines are at this day. 
Chirographer of Fines [Chirographus finium & con- 
cordiarum ; from the Greek xp, manus, a hand, and 
Wau, ſcribo, to write) Signifies in the Common law, that 
officer of the Common Pleas who engroſſeth fines in that 
court, acknowledged into a perpetual record, after they are 
acknowledged and fully paſſed by thoſe officers by whom 
they were formerly examined, and that writeth or delivereth 
the indentures of them unto the party. 2 . 3. c. 8. and 
Weſt. Symbol. par. 2. tit. Fines, ſe. 114 &© 129. F. N, B. 
fol. 147. This officer alſo makes two indentures, one 
for the buyer, another for the ſeller, and makes one other 
indented piece, containing alſo the effe& of the fine, which 
he delivereth over to the cuftos brevirm, that is called 
the foot of the fine. The chirographer alſo, or his deputy, 
doth proclaim all the jines in the court every term, ac- 
cc:110g to the ſtatute; and then repairing to the office of 
thecutcs brevium, there indorſeth the proclamations upon 
the backſide of the foot thereof ; and always keepeth the 
writ of covenant, as alſo the note of the fine. © Cowell, 
edit, 1727, _ Chirographer's fees, 13 Ed. 1. ft. c. 44: 
40 Ed, 3. f9 342. 2 Hen, 4.c. 8. Chirographer ſhall 
write a table of the contents of every fine, to be ſet up in 
the Common Pleas and at the afſizes. 23 Eliz. c. 3. 
Chirurgeons See Phyſtciaus. 
wie, A ſhift, ſhirt, or ſhroud, Thomas Cum- 
berwerth, kaight, of the dioceſe Lincoln, by his laſt will 
made in the year 1450, thus provides for his ſelf-denying 
funeral, —— Farſt 1 oytf my ſawle to God my Lord 


and my Redemptur, and my wrechid bcdy to be beryd | 


in a chitte without any kyſte (7. e. coffin ) in the North 


larmaduci Lumley Epiſc. Linc. 
Chivage. $ce Chevage. 
Thiva ry {Servitium militare, from the French che- 
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valier ) Signifieth in our Common law tenure of land 
by knight's ſervice: for the better underſtanding whereof; 
It is to be known, that there is no land, but is holden me- 
diately or immediately of the crown by ſome ſervice, and 
therefore all our frecholds that are to us and our heirs are 
called feuda or feoda, fees, az proceeding from the bes 
neficence of the King, for ſome ſmall yearly rent, ahd 
the performance of ſuch ſervices as originally were laid 
upon the land at the donation thereof ; for the King 
gave to the great nobles, his immediate tcnants, large pol- 
ſeſſions for ever, to hold of him for this or that ſervice 
or rent: and they again in time parcelled it out to ſuch 
other as they liked, the ſame lands, for rents and fer- 
Vices, as they thought good. And thele ſervices are by 
Littelton divided in two forts, chivalry and focage ; the 
tormer 'is martial and military, the other cloivniſh and 
ruſtical : chivalry therefore is a tenure of ſervice, whereby 
the tenant is bound to perform ſome noble or military 
ofice ur.to his lord ; and is of two forts, either regal, that 
is, fuch as may hold only of the King, or ſuch as may 
hold only of a common perſon : that which may hold 
only of the King is properly called ſervitium or ſerjeantia; 


and is again divided into grand or petit, great or ſmall; - 


great, commonly called grand ſerjeanty, is that where one 
holdeth lands of the Kiog by ſervice, which hs ought to 
do in his own perſon, as to bear the King's banner or his 
ſpear, or to lead his hoſt, or to find a man at arms to 
aght within the four ſeas, &c. Littl, rit. Sergeanty. 
Petit ferjeanty is where a man holdeth land of the King, 
to yield him annually ſome ſmall thing towards his wars. 
as a ſword, dagger, bow, &c. Littl. tit. Petit ſerjeanty. 
Chiva'ry, whereby a man may hold of a common perſon, is 
called ſcutagium, eſcuage, that is, ſervice of the ſhield, arid 
this is either uncertain or certain, Eſcuage uncertain is 
likewiſe twofold, firſt, where the tenant is bound to follow 
his lord, going in perſon, to the King's wars againſt his 
enemies, either himſelf, or to ſend a ſufficient man in 
his place, there to be maintained at his coſt ſo many days; 
as were agreed upon between the lord and firſt tenant at 
the granting of the fee. And the days of ſuch ſervice 
ſeem to have been rated by the quantity of the land ſo 


holden; as if it extended to a whole knight's fee, thei 


the tenant was bound to follow his lord forty days, and 
a knight's fee was ſo much land, as in thofe days was ac- 


counted a ſufficient living for a knight, and that was 


680 acres as ſome hold, or as others 800, or 15 pounds 
fer annum. Camb. Brit, þ, 110. Sir Thomas Smith faith, 
cenſus equeſiris is forty pounds revenue in free lands. 
But if it extends to half a knight's fee, then the tenant is 
bound to follow his lord but twenty days ; if to a fourth 


part, then ten days. F. N. B. fol. 83, 84. The other 


kind of this eſcuage uncertain is called caſtle-ward, where 
the tenant by his land, is bound either by himſelf, or ſome 
other, to defend a caſtle as often as it ſhall come to his 
courſe. Eſcuage certain, is where the tenant is ſet at a 
certain ſum of money to be paid in lieu of ſuch uncertain 
ſervice; as that a man ſhall pay yearly for every knight's 
fee twenty ſhillings. Stow. Annal. pag. 233. For half a 
knight's fee ten, or ſome like rate. And this ſervice, be- 
cauſe it is drawn to a certain rent, groweth to be of a 
mixt mature; not merely ſocage, for that it ſmelleth not 
of the plough, and yet focage in effeft, is now neither 
perſonal ſervice nor uncertain. Lit, tit. fecage, This 
tenure called chivalry hath other conditions annext toit, 
as homage, fealty, wardſhip, relief, and marriage. Bratt. 


lib. 2. cap. 35. Which ſee in their reſpeCtive places. 


Chivalry is either general or ſpecial. Dyer, f. 101. 
num. 47. General ſeemeth to be where it is only ſaid in 
the feoffment, that the tenant holdeth per ſervitium mi- 
litare, without ſpecification of ſerjeanty, eſcuage, ©c. 
Special, that which is declared particularly, what kind of 
knight's ſervice he holdeth by. But there is a great alte- 


? ration made in theſe things by the ſtatute made 12 Car. 2. 
iN of the parych kirke of Somerethy, &c.' Ex Reg. | 


caþ. 24. which faith, All tenures by Knight's ſervice of 

the King or of any other perſon, knight's ſervice in capzte 

or ſecage; in capite of the King, and the fruits and con- 

ſequences thereof happened, or which ſhall or may ooupe 
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Or ariſe thereupon, or thereby, are. taken away and dif- 
charged : and all tenures of houfes, manors, lands, &c, 
ſhall be conſtrued and adjudged to be turned into free and 
common ſocage, &c. | | 

Chocolate. See Coffee. | Eg 1 

Chop-church / Eccle/tarum permutatio ) Is a word uſed 
9 H. 6. cap. 65. a, by the ſenſe of which book it was 
in thoſe days a kind of trade; tor the judges ſay it was 
a lawiul occupation, and a good addition : yet Brook in 
his Abridgment calls it not an occupation, but a thing 
permiſſible by law, It was (without doubt) a nickname 
given to thoſe that uſed to change benefices; for to chop and 
change is an uſual expreſſion to this day. We have alſo 
read church chipper for him that uſed to make ſuch 
changes, Alit vero quorundam ſatorum zizanie, ſub- 
verſorum juſlitie, & inaudite abuſionis inventorum, ut 
wlis verbis utamur, choppe churches, communiter appellati, 
mediati5ne doloſa interveniente, execrabili ardyre avaritig, 
quand:oque in ſubdolis permutationibus, hes nimia inaqualitate 
beneficiorum, ac illis quandoque obtentis beneficiis, fucatis 
coloribus totaliter deſtituunt & defraudant. Litera miſla 
omnibus Epiſcopis Suffraganeis Domini contra choppe- 
church-;, An. 1391. Spelm. de Conc. vol. 2. fol. 642. 

Chozal, Chsralis, Is ſuch a+tperſon of whom Mr. 
Dugdale in his Hiſt. of St. Paul's Church, pag. 172. 
ſays, there were {ix, whom he calls vicars chorals, be- 
longing to that church, and ſignifies that one by virtue 
of any of the orders of clergy, was in ancient time ad- 
mitted to fit and ſerve God in the choir, which in Latin 
is termed chorus. | 

Chotepiſcopi, Suffragan or rural biſhops, delegated 
by the prime dioceſan ; their authority was reſtrained by 
ſome councils, and their office by degrees aboliſhed, Af- 
ter whom the rural deans were fo commiſſioned to exer- 
ciſe epiſcopal juriſdiftion, till tohibited by P. Alexander 
\ the Third, and the council of Tours, See MAennet's 
Paroch.. Antiq. þ.:639. © Ew 

Choſe (Fr. Thing) It is uſed with divers epithets ; as 
choſe local is ſuch a thing as. is annexed to a place, For 
example, a mill is choſe local, Choſe tranſitory leems to 


—_ 
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170, 171. Chanc. Rep. 169, When bonds are "in 
ed, it is done with power of attorney to reccive 5 on 
in the aſſignor's name; ſo that though in this : apy 
choſe in aFtion is ſaid to be aflignable over oc ki Cale a 
to little more than a letter of attorney to-ſhe yo 
debt. Wood's In/t. 282, A man may authorize oN 2 
to ſue for a debt by ſpecialty in his name, and Tags ra 
ment promiſe it to him when recovered : or "OM 
give, grant, or aſlign the writing, and {o : Wc 


deprive hi 

mf 
of the means to recover the dcbt, though ſuch a debt ie 
ſelf, being a cho/e in ation, cannot He regularly affipned 


over. 2 Shep. Abr. 337. Charters, wher | 
of the land hath them in polſeſlion, are re ar 
poſſibility of an intereſt or eſtate in a term for years, i 
near to a chs/e in aftion, and therefore may not be orant- 
ed ; but a poſlibility joined with an intereſt may be 
grantable chattel. Co. Lif. 265. 4. Rep. 66. Mor Ca. 
1128, And this the law doth provide to avoid multi h. 
city of ſuits and the ſubverſion of juſtice, which would 
fol.ow if theſe things were grantable from one man to ay. 
other. Dyer Jo. Plowd. 185. But by releaſe choſes in 
action may be releaſed for ever ; but then ir muſt be to 
parties and privies in the eſtate, &c. For no ſtranger 
may take advantage of things in ation ; ſave only in _ 
ſome ſpecial caſes; as upon the /tat. 32 YH. 8, c. 8. 
Co. Lit. 214. Telv. 9, 95. A choſe in aftion, 3s an 
obligation, &c. is not within the /tat. 21. H. 8, con- 
cerning larceny by ſervants, in going away with or im- 
bezilling their maſter's goods, to the value of 405. 
and generally theſe are of no uſe to any but the owner, 
1 Hawk. P. C. p. 92. But fee /at, 2. Ceo. 2. cap, 25. 
under tit. Felony. | 

Chtiſme, Was the holy oil, with which heretofore 
all infants baptized were anointed: this waz made by 
the biſhop , and by a conſlitution of archbiſhop Pechaws 
was to be renewed once every year. Dr. Burn. | 

Chyiſmale, Chrifmal, Chriſem, Cryſom, the face- 
cloth, or piece of linen laid over the child's head at bap- 


tiſm, which of old was a cuſtomary due to the pariſh 


prieſt. 


Mulieres ſequentes debent offerre chriſmalia in- 


be that thing which is moveable, and may be taken away | fantum, nec chriſmalia debent alienari, nec in aliquos uſus 


or carried from place to place. MKitchin, fol. 18. Choſe 
72 ation ; 1s a thing incorporal, and only a right ; as an 


annuity, obligation for debt, a covenant, voucher by | 


. warranty, and generally all cauſes of ſuit for any debt or 
duty, treſpaſs or wrong, are to be accounted cho/es in ac- 
tion. And it ſeems cho/e in aftion may be alſo called choſe 
in ſuſpence; becauſe it hath not real exiſtence or being, 
nor can properly be ſaid to be in our poſlefſion. Br, 
tit. Choſe in ation. | 

When a man can bring an action for ſome duty, 
viz. debt upon bond, or for rent ; or aftion of covenant, 
or treſpaſs for goods taken away, or ſuch like; theſe 
are choſe in aftion: and as they are things whereof a 
perſon is not poſſeſſed, but is put to his aCtion for reco- 


very of them, they are therefore called choſes in afinn. | ſuetudinem quam Cchriſmatis denarios vocant 


1 Lil, Abr. 264. A perſon diſſeiſes me of land, or 
takes away my goods; my right or title of entry into 
the lands, or aftion and ſuit for it, and fo for the goods, 
its a chyſe in aim: ſo a debt on an obligation, and 
power and right of action to ſue for the ſame. 1 Brownl. 
33- And a condition and power of re-entry into land 
upon feoffment, gifr, or grant, before the performance 
of the condition, is of the nature of a choſe in aftion, 
Co. Lit. 214. 6 Rep. 5o. Dyer 244. If one have an 
advowſon, when the church becomes void, the preſenta- 
tion is but as a che in ation, and not grantable : but 
it is otherwiſe before the church is avoid. Dyer 296. 
Where a man hath a judgment againſt another for mo- 
ney, or a ſtatute, theſe are choſes in aftion. An annuity 
in fee to a man and his heirs is grantable over: but it 
has been held, that an annuity is a choſe in attion, and 
not grantable, 5 Rep. 89. Fitz. Grant, 45. A choſe 
in aftion cannot be transferred over, nor is it deviſeable ; 
nor can a choſe in attim be a ſatisfaftion, one bond can- 
not be pleaded to be given in ſatisfaftion for another, 
but in equity ch:/e in attion may be aſlipnable ; and the 


King's grant of a chyſe in aftion is good. Cro, Fac. | 


mitti debent, niſi in uſus eccleſia 
Sariſbur. anno 1256. 


- 


Chziſmatis denarit, Chriſom pence, Money paid to 
the dioceſan, or his ſuffragan, by the parochial clergy 
for the chriſm conſecrated by them about Eafter, for the 
holy uſes of the year enſuing. This cuſtomary payment 
teing made in Lent near Eafler, was therefore in ſome 
places called guadrage/imals, and in other þa/chals and 
Eaſter pence. The biſhops exaftion of it was condemn- 
ed by Pope Pius III. for ſimony and vile extortion ; 
and therefore the cuſtom was teleaſed and quit-claimed 
by ſome of our Engli/h biſhops. As Ribert biſhop of 
Lincoln by expreſs charter.— Sciatis nos remiſiſſe cle- 
ricis omnibus infra epiſcopatum Lincolnienſem faſchalem con- 
Teltidus 
Waltero abbate de Kirkftede. Radulpho abbate de Ludu. 
David abbate de Barling, Magiſtro Gilberto de Sembering- 
ham. Cartular. Mon. Berdeny. MS. Cotton. | 

Chiiſtenings. $ee Births, Regilter. 


tatuta Egidii Epijc. 


fiaſtical judicature, oppoſed to the civil courts or lay tri- 
buna}, or curia domini regis. Theſe courts of chriftzanity 
were not only held by biſhops in ſynods, and their arch- 
deacons and chancellors in conſiſtories ; but in th? rural 
chapters, where the rural dean or decanus chriſitanttarss 
preſided, and the pariſh-prieſts were aſleſlors or aſſiſtants. 
See Kennet's Diſcourſe of Rural Deaits, 10 his Pare. 
Antiq. þ. 641. Hence Juftitiam chriſttanitatts _ 
was to proſecute and cenſure a criminal in the eocleital I 
cal court. As anno 28 Ed. 1.—Alex. Linc. ep1/c. Cuidons 
de Charing parochiano ſuo ſalut, Mands tibi & preciþo r 
cito reddas eccleſie de Egneſham, & Waltero abbati ecct. 
ſuam de Meritona Duod ni cita feceris, precipi o 
Walterus archidiac. nobis juftitiam chriſtianitat.s facta? d9- 
nec reddas. Ib. p. go 


_ Chiilkopyhers St.) See Nevis. 


Chitepa, 


Chziſtianitatis curia, The court c4r//#;ar or eccle- 
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Dedi efarta de dominio 


Chnepa, Chop or change 
5 met 
jt tenet, ——Cartular. Radings. fol. 94. 
Church, (from |the Sax. - czrce, or from the Greek 
oy 0805s the Lord's houſe) The place which chriſtians 
" ſecrate ro the worſhip of God; or it is the collective 
" of chriſtians, uſually termed the catholick church, 
or the body of chriſtians adhering to one particular opi- 
nion, or form of worſhip ; and ſometimes the ſame 
word means 4 ſynod of biſhops, or of preſbyters; and 
ſome places It 1s the pope and a general council, 
Jon: Di#. Under this head is conſidered, 


t. If founding and conſecrating churches, 


2. Statutes concerning the church and church-yard in ge- 
ncral, | | 


3. Statutes concerning the churches of particular þlaces, 
1, Of founding and conſecrating churches. 


Lord Coke ſays, by the Common law and general cuſ- 
tom of the realm, it was lawful for biſhops, earls, and 
barons to build churches or chapels within their ſees; 
and hereof King John informed Pope Innocent the Third 
(naming only, honoris cauſa, the biſhops and baronage of 
England, albeit this liberty extended to all) with re- 
queſt, that this liberty to the baronage might be confir- 
med. To theſe letters the pope made this anſwer, Pugd 
enim conſuetudine regnt Anglorum procedere regia ſerenitas 
fer ſuas literas intimavit, ut liceat tam epiſcopis, quam 
cmitibus & baronibus, eccleſeas in feado ſus fundare ; laicis 
quidem principibus 1d licere nullatenus denegamus, dummodo 
dirceſani epiſcoþi ets ſuffragetur aſſenſus, & per novam 
firuftuarum veterum ecclefiarum juſtitia non ledatur, 
Whereas the baronage had abſolute liberty before, now 
the pope addeth the confent of the biſhop : but that ad- 
dition bound not, ſecing it was againſt the liberty of the 


baronage warranted by the Common law : and he ſays, 


he would not have rehearſed this epiſtle, but that it is a 
proof what the general cuſtom of the realm was, concern- 
ig the building of churches without the King's licence, 
yet could they not erect a ſpiritual politick body to conti- 
nue in ſucceſſion, and capable of endowment, without 
the King's licence; but by the Common law, before the 
ſtatutes of mortmain, they might have endowed this ſpi- 
tual body once incorporated, perpetuis ſuturis tempori- 
bus, without any licence from the King, or any other. 
3 Ih, 201, 202, which body ſo incorporated, is not 
Ciſſolved, though the church is drowned, or otherwiſe 

royed; but, in that caſe, one may be preſented to 
the reftory, and ſhall be liable to annuities and other 
Charges: the church, in conſideration of law, being 
poperl the cure of ſouls and the right of tithes. Gib/. 

9, 

But Dr, Gibſon obſerveth on the contrary, that no 
perſon may erect a church without the leave and conſent 
of the biſhop. And this, he ſays, is agreeable to the rules 
both of the Civil and Canon law, and was made an ex- 
preſs law of the church of England many years before 
the reign of King 7ohn, viz. in the council of Weſtminſter 
in the time of King Stephen. Nor would this right of 
te biſhop be defeated by the exemptions of religious per- 
ns from epiſcopal juridiftion; who might not, under 
r wag of ſuch exemptions, ere& churches in any part of 
= poſſeſſions not exempt without leave from the biſhop, 
, find it ſpecially adjudged in the body of the Canon 
pr And to thts, the pope's anſwer to King Fohn is 
ne 7 agretable, Laicis quidem principibus id licere nulla- 
oor negamus, dummado dixceſani epiſcopi eis ſuſfragetur 
; _. And King 7ehn's letter doth not relate to a 
Me ooing with or without licence; ſince the oc- 
In de was, the building of a collegiate chapel by the 
ion > gs was his own licence; and the only ob- 
A Pan, wt the building of it would be prejudical 

© enurch of Canterbury. Gibf. 188, _ 
% n i715 to be obſerved, that theſe two aſſertions are 

' ntradiCtory ; for the one ſays only that by the Civil 


& unam virgatam terr @ de cheuppa quam An- 


and Canon law it might not be done, and the other ſayy 
that it might be done by the Common lay: altho* Lord 
Coke produceth no inſtances, before the reign of King 
John or after, of churches erected yes the licence of 
the dioceſan. And it ſeemeth to amount to the ſame 
thing, ſo long as the biſhop hath power (unto which 
Lord Ge afſenteth) after the church is ere&ed, to with» 


] hold or deny the conſecration. 


And not only the biſhop, by refuſing to conſecrate; 


may hinder the eſtabliſhment of a new church or chapel in 


any paiiſh; but alſo any other perſon thinking himſelf 
injured thereby, as by incroaching upon his pround, ſtop- 


| ping his way, or the like, may apply to the temporal 


courts, who (as they ſee cauſe) will grant him redreſs. 

The ancient manner of founding churches was, after 
the founders had made their application to the biſhop of 
the dioceſe, and had his licence, the biſhop or his com- 
miſſioners ſet up a croſs, and fet forth the pround where 
the church was to be built; and then the founders might 
proceed in the building of the church: and when the 
church was finiſhed, the biſkop was to confecrate ir, but 
not till it was endowed ; and - before, the ſacraments were 
not to be adminſtered in it. Degge, part 1..c. 12. 

For though churches or chapels may be built by any of 
the King's ſubjects, yet, before the law takes knowledge of 
them to be churches or chapels, the biſhop is to conſecrate 
or dedicate the ſame: and this is the reaſon, a church 
or not a church, a chapel or not a chapel, ſhall be tried and 
certified by the biſhop. 3 /nft. 203. | 

The law 
till they are conſecrated by the biſhop: but the Canon 
law ſuppoſes, that with conſent of the biſhop, divine. 


ſervice may be performed, and ſacraments adminiſtered 


in churches and chapels not conſecrated; inaſmuch as 
it provides, that a church ſhall have the privilege of im- 
munity, in which the divine myſteries are celebrated; 
altho' it be not yet conſecrated : and there are many li- 
cences to that effect (granted on ſpecial occaſions) in our 
eccleſiaſtical records. G1b/. 190. 


And after a new church is erected; it may not be con- 


ſecrated without a competent endowment : and this was 
made a law of the church of England in the 16 canon 
of the council of London 3 A church ſhall not be conſecrated 
xntil neceſſary proviſion be made for the prieſt, And the 
canon law goes further ; requiring the endowment, not 


only to be made before conſecration, but even to be aſ- 


certained and exhibited before they begin to build. And 
the Civil law is yet more ftri&t ; enjoining, that the en- 
dowment be a&tyally made before the building be begun 
Gibſ. 189. | 


2. Statutes concerning the church and church-yard in 
general, 


Stat, Mag. Chart. 2 Hen. 3. C. 1. The church of 


| England ſhall be free, and ſhall have all her rights and 


liberties inviolable. ee 
_ Stat. 5 Ed. 3. Holy church ſhall have all her libertics 
without ſubſtance. | | | 
Stat, IVint. 13 Ed. 1. flat. 2. c. 6. Fairs and markets 
ſhall not be kept in church-yards. | 
Stat, 3 Ed. 1. ft. 2. intitled, Statutum ne reflor proj- 
ternat arbores in cemiteris : ** Becauſe we do underſtand, 


| that controverſies do oftimes grow between parſons of 


churches and their pariſhioners, touching trees growing 
in the church-yard, both of them pretending that they do 
belong unto themſelves; we have thought it good, rather 
to decide this controverſy by writing than by ſtatute. 
Foraſmuch as a church-yard that-is dedicated is the foil of 


a church, and whatſoever is planted belonging to the foil, 


it muſt needs follow, that theſe trees which be growing in 
the church-yard are to be reckoned amongſt the goods of 
the church, the which laymen have no authority to diſ- 
poſe ; but, as the holy ſcripture doth teſtify, the charge 
of them is committed only to prieſts to be diſpoſed of 2 
and yet, ſceing thoſe trees be often planted to defend the 
force of the wind from hurting of the church, we do 
prohibit the parſons of the church, that they do nor pre» 
ſame to fell them down unadviſedly, but when the chan- 
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cel of the church doth want neceſſary reparations : nei- 
| ther ſhall they be converted to any other uſe, except the 
body of the church doth need repair; in which the 
parſons of their charity ſhall do well to relieve the pa- 
riſhioners, with beltowing upon them the ſame trees; 
which we will not command to be done, but we will 
commend it when it is done.” ; 

Stat. Confirm. Chart. 2t Ed, 1. c. 3. The great 
charters ſhail be ſent under ſeal to cathedral churches, 
and be read before the people twice in the year, 

Art. Cler. 6 Ed. 2. /t. 1.c. 10. Thoſe who abjure the 
realm, ſhall be protc&ed while in the church or highway. 
See Abjuration. 

Stat. 50 Ed. 3. c. $5. Perſons of holy church, whilſt 
they attend divine ſervice in churches, church-yards, and 
other places dedicated to God, ſhall not be arreſted by 
royal authority or commandment of temporal lords, in 
offence of the liberty of holy church, upon grievous for- 
feiture, fo as colluſion be not found in the ſaid perſons 
of holy church. 

Stat. 1 Ric. 2, Cc. 5. If any ſhall arreſt any perſon of 
holy church in churches or church-yards, againſt the li- 
berty of holy church, and theresf be convitted, he ſhall 
have impriſonment, and be ranſomed at the King's will. 

Stat. 15 £, 2. c. 15, Whereas it 1s contained in the 
ſtatute de religio/is, (7 Ed. 1. ft. 2.) That no religious, 
- Nor other whatſoever he be, do buy or fell, or under co- 
lour of gift, or term, or any other manner of title what- 


{oever, receive of any man, or in any manner by gift or 


engine cauſe to be appropriated unto him any lands or 
tenements, upon pain of forfeiture of the ſame, whereby 
the ſaid lands and tenements in any manner might come 
to mortmain ; and it any religions, or any other, do 
againſt the ſaid ſtarute by art or engine in any manner, 


that it be lawful to the King and to other lords, upon 


the ſaid lands and tenemeats to enter, as in the ſaid ſtatute 
coth more fully appear: and now of late by ſubtle ima- 
gination, and by art and engine, ſome religious perſons, 
parſons, vicars, and other ſpiritual perſons have entered in 
divers lands and tenements, which be adjoined to their 
churches, and of the ſame, by ſufferance and aſlent of the 
tenants, have made church-yards, and by bulls of the 
biſhop Rome have dedicated and hallowed the ſame, and 
in them do make continually parochial burying without 
licence of the King and of the chief lords; thereof it is 
declared in this parliameat, that is manifeitly within the 
compaſs of the ſaid ſtatute, | | 
| Stat. 5 & 6 Ed, cap. 4. ſe. 1. If any perſon ſhall 
by words only, quarrel, chide, or brawl in any church or 
church-yard, it ſhall be lawful for the ordinary to ſuſpend 
him; if he be a layman, ab ngreſſu eccleſizx; and if a 
clerk, from the minſtration of his office. | 

Se. 2. It any perſon ſhall ſmite or lay violent hands 
upon another in church or church-yard, he ſhall be 
deemed excommunicate. 

Se. 3. If any ſhall maliciouſly ſtrike any perſon with 
a weapon in church or church-yard, or ſhall draw any 
weapon in church or church-yard, with intent to ſtrike 


_—_— 


another ; every perion ſo offending, and convit by ver- 


diſt, his own confeſſion, or two witneſſes, before the 
juſtices of aſſize, of oyer and terminer, or juſtices of peace 
in their ſeſſions, ſhall have one of his ears cut oft; and 


if he have no ears, he ſhall be burned in the cheek with 


the letter F, and ſhall ſtand excommunicated. 

Sear. 1 E802; fe 2.:8- 25 
church, and of the miniſters thereof, ſhall be retained and 
be uſed, as was in the church of England, by authority 
of parliament in the ſecond year of the reign of King 
Emnward the Sixth, until other order ſhall be therein taken 


by authority of the Queen's Majeſty, with the advice: 


of her commiſſioners aypointed and authorized under the 
oreat ſcal of England for caufe eccleſiaſtical, or of the me- 
tropolitan of this realm. | 

By Stat.'14 Ed. 5: 1.-c. 1.2 Hen. 4. ct. 1 Will. 
% Na. ft. 2. c. 2. the liberties of the church are con- 
firmed, 


. Such ornaments of the 


G0. 2. Ce 15» 
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3. Statutes concerning the churches of particular Place; 


For making the church at Whitegate in Ch-/; 
diſtin pariſh, and appointing a et chit, Re eb 
Co 32. ; 
For building a church at Melcombe Regis, 1 Fac. 1, 


Cc... JO; 
The church of Covent Garden made parochia!, 12 Cary, 
"I + 
For building St. Paul's, 22 Car. 2. co. 11, 68. Gr 
1 Fac. 2.c. 15. BIW. 3:c.14, Additional duties f, 
carrying it on, I Ann. ft, 2. c. 12, declared to be finiſhed 
9 Ann. c. 22. ſeft. 9. _ 
For building the church of St. An, Weſtminſter 
1 Fac: 25,20. | x 
Of St. James, Weſtminſter, 1 Fac. 2. c. 22. 
the church-yard, 22 Ges. 2. c. 29. | 
For repairing We/tminfier abbey and finiſhing Greenwich 
hoſpital, 8 & 9 WV. 3. c. 14. 6 Ann. c. 22, ſect, 2. 
IO Ann. Cc. 11, ſet. 32. G6. Geo. 2. Cc. 25. ſeft, 20. 
The ſtatutes of cathedral and collegiate churches aſcer- 
tained, 6 Ann. c. 21. . | 
Subject to revocation, 6 Ann. c. 21. /ef. 3. 
- For building 50 churches about London, 6 Ann. c, 22 
I2 Ann. Cc. 11. 1 Geo. I. C..23- 75 Geo. 1.c: 9. 
Proviſion fer poor churches in the Weſt riding of 
Yorkſhire, by the incloſure of commons, 12 Ann, |, 1. 
Cot ES, 
For building St. Mary Weoolnoth, 10 Ann .c. 11 ſe8. 33 


| Enlarging 


4 G0. 1. c23- Jeb; x. | 


For building St. Mary le Strand, 12 Ann. ft. 1. e. $5." 
12 Geo, I. C. 39. | 
For finiſhing the tower of St. Michael's, Cornhill, in 
London, 4 Geo. 1. c. 5. pn DE. 

For St. Ceorge's chapel in Yarmouth, 7 Geo. 1. c, 11, 

Proviſion for the curate of St. Catherine Cree church, 
Londen, 13 Geo. 1. C. 35. | | 
Proviſion for the re&tor of the church at Milbank in 
St. Margaret's, Weſtminſter, -1 Geo. 2.c.15, 

| For the reC&tor of Spitalfields, 2 Geo. 2.c. 10. 

Trinity chapel in Leeds made a perpetual cure, 2 Ces. 
£16. | 

The King may viſit the collegiate church of Mancheſter 
when the wardenſhip is held by the biſhop of Cheſter, 
2 Geo. Cc. 29. | . | 

Wapping Steþney made diſtinCt pariſh, 2 Geo. 2. c. 30. 

Proviſion for the miniſter of Stratford, Bow, J Geo. 2. 

Limehouſe made a diſtin& pariſh, 3 Ceo. 2. c. 17+ 

Proviſion for the miniſter of Blo2mſbury, and for re- 
building St. Giles's in the Fields, 3 Geo. 2. Cc. 16. 

For the miniſter of the new church at Deptford, 3 Gen, 
2:6 33 -- po. 

For rebuilding the church at Graveſend, 4 C09. 2+ 
£:-20. | 

For rebuilding Woolwich church, 5 Geo. 2. GC 4+ 15 
Geo. 2. C23» 

For rebuilding St. George's in Southwark, 6 Ceo. 2. 
Ce. 8. | 

For the maintenance of the miniſter of Horſleydown, 
6 Geo, 2.C. 11 | es 

For making T:verton chapel a perpetual cure, © 609. 2. 
©: Id0;;- 

For providing a maintenance 1 
church in Old Street in the pariſh of St. G25, 
6 Geo. 2. C. 21. a6 ak 

Bablack church in Coventry made a parl , 

Ge9. 2. Co 27+ 
; For rebuilding Shoreditch church, 8 Ces. 


11 Geo. 2. Cc. 23. | ; 
For rebuilding Gainſburgh church, 9 Geo. 2+ C: 2% 4 


for the miniſter of the 
Cripplegate, 


2, Go 27+ 


.18. 
For rebuilding St. Clave's church, 10 Geo, 2. C. 10. 
For making the chapel at Abthorpe 10 Nerthampt9!, re 


a pariſh church, 10 Geo. 2. C. 21. o_ 
"For rebuilding Al! Saints 18 Wercefter, 11 G9. 2 © 5 


FIX 


GC 8 Uu 


building Rotherhithe church, 11 Ceo, 2. c. 1 3 


For re 


a rebuilding Chri/t's Church in Surrey, 11 Geo. 2, 


| 
of debts contracted by building St. Nichs- 
12 Geo. 2. OC. 4- 
the church at Ealing in Middleſex, 12 


(20+ 
For payment 
1; in Worceſter, 
For building 


= 


Gr. ovilding St. Catherine Coleman in Fenchurch-ftreet, 
 rodn, 12 Geo. 2+ C: 17. 15 Geo. 2, Cc. 12. 
_ chapel at Sheffield made a perpetual cure, 13 Geo, 


% The chapelry of Nether Knutsford in Cheſhire made a 
ſenarate pariſh; 14 Geo. 2. C5. 
"ror making the chapel at Market-fireet in Hertford- 
ſtirea perpetual cure, 14 Geo. 2. Cc. 26. | 
For rebuilding St. Boto/þh without Aldgate, 14 Geo. 2. 


- -# building Bethnall-Green church, 16 Geo, 2. c. 28, 
Geo. 2+ C- ho : | 
| boy fuiſhing the church of St. Margaret in Lynn, 18 
10, 2. C: ZLo 
hp pulling Wednesfield chapel near Wolverhampton, 
a0 Gen. 2+ Co 27+ FIST Es 
For purchaſing an additional burying ground for St, 
drew, Holborn, 20 Geo. 2. C. 33. 
ror building a church at Liverpool?, 21. Geo. 2. c. 24. 


A flipend appointed to the rector of St. George, South: | 


wark, inlieu of tithes, 23 Geo. 2. c. 30. | 
For rebuilding {{ngton church, 24 Geo, 2. c. 15. 
For building St. George's church in Kingswood, 24. Geo. 
2, Cl: 37+ : 
For rebuilding the church at Stone in Staffordſhire, 26 
Gen. 2. £38. | | 
For building a church at Manchefter, 26 Geo, 2. c. 45. 
For building a chapel at Por/ea, 26 Geo. 2. c. 58. 
For rebuilding Alder/gate church, . 26 Gez. 2. c. 94. 


- For building a chapal in Wolverhamptou, 28 Geo. 2. c. 


4. 
. For rebuilding the church at Guildferd in Surrey, 28 
6e2.2. ©. 50. . | 
For enlarging the church-yard of St. Mary, Newington 
Butts in Surrey, 29 Geo. 2. Cc. 42. 
For building a church in the iſland of Portland, 29 Geo. 


2. 675. 
For rebuilding St. Zehn, Wapping, 29 Geo. 2. c. 89. 


Fir other matters, fee ÞBurials, Churchwardens, 
Clergy, Eccleftaitical perſons, King, Liberties, 
Bortmain, Noncouformiits, Dervice, Tithes, Ut- 
ca;, Union of churches, Univerſities, 


Church-reve, Is the ſame with churchwarden ; reve in 
the Saxon being as much as guardian in the French, and 
fignifies the guardian or overſeer of the church, as /bire- 
reve 18 the gardein of ſhire or county, and þort-reve of 

the port or haven, though afterwards it b-came a name 
_ of office, The word is now out of nſe, but uſed by 
Chaucer ſpeaking of the juriſdiction of archdeacons. See 
Churchwardens. 

Churchwardens (Z#ccleſrarum guardiani ) Are officers 
yearly choſen by the conſent of the miniſter and pariſhi- 


| 


oners, according to the cuſtom of every ſeveral place, to. 


look to the church, ahurch-yara, 2nd ſuch things as belong 
to both, and to obſerve the behaviours of their pariſhioners 
for ſuch faults as appertain to the juriſdition or cenſure of 
the court eccleſiaſtical, Theſe are a kind of corporation, 
enabled by law to ſue for any thing belonging to their 
church, or poor of their pariſh. Cowell. wy, 

 Churchwardens are officers inſtituted for the benefit 
and advantage of religion, whoſe chief duty it is to ſup- 
preſs all prophaneneſs and immorality, and to ſee that the 
Pudlick worſhip be performed with due decency and reve- 
Ne But though they deal chiefly in matters relating 
| p the church, yet are they every where treated of in our 
1W books as temporal perſons, and are undoubtedly to 


< conſidered as a lay corporation veſted with a temporal 
night in their offi - « 
elr offices, and a ſpecial property in the goods 


yieing to the church, which farther appears by the 


0.8 i. 


duties enjoined them by ſeveral as of parliament herein 
atter mentioned. 1 New, Abr. 379. | 
In the ancient epiſcopal ſynods, the biſhops were wont 
to ſummon divers credible perſons out of every pariſh, to 
give information of, and to atteſt the diſorders of clergy | 
and people. Theſe were called tees ſpnodales, and were 
in after times a ind of impanelled jury, conſiſting of - 
two, three, or more perſons in every pariſh, who were 
upon oath to preſent all hereticks and other irregular per- 
lons. Ken, Par, Ant. 649. And theſein proceſs of time 
became ſtanding officers in ſeveral places, eſpecially in 
great cities, and from hence were called. ſynodſmen, 
and by corruption /ideſmen. They are alſo ſometimes 
called gue//men, from the nature of their office, in making 
inquiry concerning offences: and theſe ſideſmen or queit- 
men are to be choſen yearly in Eafter week by the 
miniſter and pariſhioners (if they can agree) otherwiſe 
to be appointed by the ordinary of the dioceſe. But for 
the molt part, this whole office is now devolved upon the 
churchwardens, together with that other office which 
their name more properly importeth, of taking care of the 
church and of the goods thereof, which they had of very 


ancient time, Dr. Burn's Eccleſ. Law, tit. Church- 
wardens. | | 


1. Of the right and manner of chooſing churchwardens. 
2. Who arcexempted from being churchwardens. 


3. Of their intereſt in and power over the things belong- 
ing to the church. | 


4. Of their power and duty in _ rates and pres, 
ſentments, hindering irreverence in the church, and ſeveral 
other matters. 


5. Of their accounts, and of ations brought by and 
againſt them, 


1. Of the right and manner of chooſing churchwardens. 


By the Common law, the right of chooſing churchwar- 
dens belongs to the pariſhioners, who are to be at the 
charge of repairing the church, &c., and therefore it is but 
fitting that they ſhould have it in their power to deter- 
mine what perſons are proper to be intruſted in theſe 
concerns ; nor does any canon deprive them of this right ; 
for though by cuſtom the pariſhioners in ſome places 
chooſe one, and the parſon another, yet this is by virtue 
of the cuſtom ; the validity of which, as of all other 
cuſtoms, muſt . be determined in the King's temporal 
courts; nor can the archdeacon, or any others, who by 
virtue of their offices are to ſwear and admit them, con- 


troul any ſuch eleQion, for herein their offices are purely 


miniſterial, 1 New Abr. 371. cites Gro. Fac. 532, 670: 
Gro. Car. 552. Noy 31, 139. 2 Rol: Abr. 234. Hard. 
379. Kaym. 439. Feet 

And though by cuſtom the re&tor or vicar may name 
one, yet where the vicar of St. Giles's in Northampton was 
under a deprivation for not taking the oaths to King #/- 
liam and Queen Mary, and the church being vacant, the 
pariſhioners proceeded to the eleftion of two churchwar- 
dens, and preſented them to be ſworn; but the regiſter 
of the conſiſtory court being a friend to the vicar, refuſing 
to ſwear them unleſs that perſon whom - the Jate vicar | 
approved were nominated one, a mandamus was granted, 
Garth. 118. t- 

The pariſhioners are alſo judges of the fitneſs and qua- 
lifications'of the perſons they chooſe for that office ; and 
therefore where to a mandamus to {wear a churchwarden 
choſen according to cuſtom, the archdeacon returned, 
that the perſon preſented was a poor dairyman, who had 
no eſtate, and was perſona minus habilts & idonea tor that 
office; thecourt granted a peremptory mandamus. Carth. 
393. Comb. 417. 8. C. 1 Salk. 166. 8.C. 5 Mod. 
325. 8. C. 

But where a prohibition was granted if: to the eccleſi- 
aſtical court, where 7. S. ſued as churchwarden of, &c. 
in Colchefter, on a ſuggeſtion, that in Colche/ter there 1s a 
cuſtom for the inhabitants to ele& the churchwardens, 
and that 4, and B, were duly eleted, which matter the 


ET 


61 defendant 


e-UH v 


defendant had pleaded in the ſpiritnal court, but the plea | 
. was refuſed; but it appearing that F. S. was church 
warden de fas, choſen by the parſon, and that he all the 
year acted as ſuch, and that he, with the inhabitants 
and another churchwarden, made the tax for which the 
defendant was ſued in the eccleſiaſtical court, the rule for 
a prohibition was diſcharged ; for per cur', Where the 
queſtion is only, who is churchwarden, it ſuch cuſtom is 
alledged, a prohibition ſhall be granted ; but the matter 
| here is tor a tax for the repair of the church, and it is not 
material now whether he was duly elected or-not; it 1s 
ſufficient that he was guardian de fas; and it may be 
as well put in iſſue, whether the miniſter was a rightful 
minilter; beſides, this tax is not rated by the charch- 
wardens, for they have no ſuch power, but it is a com- 
mon charge, impoſed by the major part of the pariſhioners, 
ana the churchwardens do no more in affethng them, 
than the other. pariſhioners, and the tax will be well at- 
ſefled by the major part of the inhabitants, though the 
churchwardens are againſt it; their chiet bufſinels is in 
coliecting of it, and the matter is a matter of eccleſiaſtical 
cognizance, for the ſpiritual judge may inquire touch- 
ing the want of reparations of the church, And ne, 
that upon the rule for diſcharging the prohibition, all this 
matter was ordered to be entered, for fear it ſhould be 
afterwards thought, that a prohibition was decreed where 
a cuitom was in queſtion; 3 Xcb. 533, 542+ 

In an ation for a faiſe return, a ſpecial verdi& found 
the cuitom to be for the pariſhioners of annually 
to cleCt a churchwarden ; that S, the plaintiff, was elefted 
by the pariſhioners to ſerve for churchwarden for the year 
1734, and until another be choſen ; that at a veſtry the 
enſuing vear, he was re-ele&ted by the pariſhioners, but 
at the veſtry then holden, the vicar and one churchwar- 
den adjourned the veſtry to the next day, and the vicar 
then choſe Chapman, A mandamus had been directed to 

to admit and fwear in the plaintiff, Jt was 

argued for the plaintiff, that the 89th canon of 1603, 
that all churchwardens and queſtmen ſhall be choſen by 
the joint choice of the miniſter and pariſh, if *it may be, 
it not, then the miniſter to chooſe one, and the pariſh the 
other, has never been received at law, and cited Crs. 
Jac. 532. Warner's caſe. Cro. Car. 551. 
and Carth, 118. where Hclt Ch. }. ſays, that where the 
incumbent chooſes one, it is only by uſage, and that a 
churchwarden is a temporal officer. Per Lee J. In all 
councils and elections the general rule is, that the major 
part binds, and cited 18 E. 4. 2. and HackwelPs Modus 
tenend: Parliament', "The Ch. ]. ſaid, that the queſtion 
is, whether the adjourning by vicar jointly with one church- 
warden, was a valid and a good adjournment ; and he 
thought not; and that if vicar and churchwarden had 
ſuch a power, it muſt be by cuſtom or by rule of Com- 
mon law; but-no cuſtom is found, nor is there any rule of 
Common law to veſt this power in the vicar, nor is it 
in the power of the churchwarden to adjourn ; and then 
the right is in _the aſſembly itſelf,” Per Probyn J.. The, 
Vicar 13 not a neceſſary party at the veſtry ; and judgment 
for the plaintiff per tot" cur', Trin. 1736. in B. R. 4 
Vin. 528. 3 | 

By Can. 89. All churchwardens or queſtmen in every 
parith ſhall be choſen by the joint conſent of the mi- 
nilter and the pariſhioners, if it may be; but if they can- 
not agree upon {uch a choice, then the miniſter ſhall chooſe 
one, and the pariſhioners another : and without ſuch 


a joint or ſeveral choice none ſhall take upon them to be | 


churchwardens. | 

Warner, one of the churchwardens of Allhall;ws in 
London, prayed a prohibition ; for that, whereas by the 
cuſtom of the faid pariſh, the pariſhioners uſed every year 
to elect one of the pariſh, who had borne the office of ſca- 
venger, ſideſman, or conſtable, to be churchwarden ; and 
that every year one who had been ſo elefted churchwar- 
den, was to continue a year longer, and to be the upper 
churchwarden, and another was to be choſen to him, 
who 1s called the under churchwarden; that ſuch a 
choice being made in that pariſh of the ſaid Warner to be 
.churchwarden, the parſon notwithſtanding that eleftion 
Nominated one Carter to be churchwarden, and procu- 


Hard. 378. 


CH v 
red him to be (worn in the ay 
churchwarden, and denied the "Try pray O be 
warden according to the eletion of the ks 
and this by colour of the late canon na 1 "ers; 
thould have the eleftion of one of the nth Parſon 
and this being againſt the cuſtom, a robbie 2 
prayed, and a precedent ſhewn in the common -þ I 
E. 5. 7a. for the pariſhioners of IWalbroch in Lb 
where ſuch a prohibition was granted ; for it "Wray, 
ſpecial cuſtom, the canons cannot alter jt eſpeci; Ne - 
London, where the parſon and churchwargens _ pg 
poration, to purchaſe and demiſe their lands . if ah 
. , z U CVer 
pariſon might have ele&ion of one churchwarden, wy; * 
out oe aremt of the pariſhioners, they might be = 
prejudiced thereby. Cro. Fac. $22. Ecrfl. | 
IWarner's Cafe. F : Fes 9's 1714 1, 
But although the. greateſt part of the pariſhes in Ly. 
don choote the churchwardens by cuſtom ; yet in all the 
new erected pariſhes the canon ſhall take place (unleſs 
the aCt of parliament, in virtue of which any chur 
erected, ſhall have ſpecially provided that the Patiſhi. 
oners ſhall chooſe both ;) infomuch as no ctuiſtom Can be 
pleaded in fuch new pariſhes. Gibſ. 215, 
The cuſtom was, for the parſon to appoint one, an] 
the two old churchwardens the other : but it went no 
further, In this caſe the two churchwardens could not 
agree, ſo the one preſents Barwick, and the pariſhioners 
at large chooſe Catten. It was inſiſted for Barwick, that 
his caſe was like that of coparceners, where if they dif- 
agree, the ordinary may admit the preſentee of whichjhe 
will, except the eldeſt alone preſents. On the other ſide 
it was ſaid, that the caſes widely differed ; for in the ciſe 
of a preſentation, the ordinary hath a power to refuſe, 
but he hath not ſo in the caſe of churchwarden, fer 
they are a corporation at Common law, and more tem- 
poral than ſpiritual officers. And a caſe was cited to 
have been adjudged 1n the King's Bench, where to a 
mandamns to ſwear in a churchwarden, the ordinary re- 
turned that he was a very unfit perſon; but a peremptory 
mandamus was granted, becauſe the ordinary was not 4 
judge in that caſe. And the court held, that by this 
diſagreement the cuſtom was laid out of the caſe ; and 
then they muſt reſort to the canon : under which, Caften 
being duly elefted, they decreed for him, with 60, coſts. 
Stra. 145. Hill. 5 Geo. 1, Catten and Barwick, at 
a court of delegates. : 
In ſome cafes the lord of a manor preſcribeth for the 
appointment of churchwardens ; and this ſhall not be tried 
in the eccleſiaſtical court, although it be a preſcription of 
what appertains to a ſpiritual thing. God. 153; 
Prohibition was granted to the ſpiritual court, where 
it was libelled againſt the defendant, for not appearing to 
take upon him the office of churchwarden, though there- 
unto appointed by the ordinary. And it was held, that 
although the pariſhioners and parſon negle&t tor ever lo 
long to chooſe churchwardens, yet the ordinary hath no 
juriſdiftion ; for churchwardens were a corporation at 
Common law, and they are different from queſtmen, who 
were the creatures of the reformation, and came in by 
the Canon law. The canons ſay, that churchwardens 
; the | iſhioners ; and if they 
ſhall be choſen by the parſon and par! ; i 
diſagree, then one by the parſon, and the other by ” 
pariſhioners ; and otherwiſe they fhall not be. Dy mo 
court, The proper way is, to take a mandamus out or t 
King's Bench. Str. 52. 


Ch was 


2. Who are exempted from being churchwardens. 


All peers of the realm, by reaſon of their dignity, 37 
= from the office of churchwarden- Gibſ. 21 4 
So are all clergymen, by reaſon of their order. = 
like manner all parliament men, by reaſon of their P 
vilege. 1d. ] : 
? it an attorney of the King's Bench be made Sages 
warden of a pariſh, he ſhall have a writ of privi - . 
of the King's Bench, ſhewing his privilege to te fad 
charged thereof, by reaſon of his attendance cn Ages 
court, Felix Wilſon, being an attorney of the 


re- 
Bench, was made churchwarden of Hanwel, and fuſed, 


0. - WG. © 
RY and was ſued in the ſpiritual court to take upon 


him the office ; and a prohibition was granted, So in 
Jj.c Manner, Mr. Baker being choſen churchwarden of 


ermanbury 10 London, fuch writ was granted. 2 Rol.] 
Hit 


br, 272: Eaft. 14 Car. 1. and Trin. 15 Car, 1. 


erampe, clerk of the King's Bench, was choſen church- 


warden of Kingston, and had a writ of privilege to the 
ſpiritual court, requiring them not to compel him to take 
; Pl which writ being difobeyed, he had a prohibi- 
tion. 1 Ro! Abr. 368, k 

By ſtat. © Will. 3. c. 4. ſet. 2, 3. Every perſon that 
ſhall uſe and exerciſe the art of. an apothecary within the 
city of London and feven miles thereof, being free of 
the company of Apothecaries, «and who ſhall be duly 
examined of bis {kill in the faid myſtery, and ſhall be 
approved for the ſame, ſhall, for ſo long as he ſhall 
oſe and exerciſe the ſaid art, and no longer, be freed 
and exempted from all pariih offices, nor be diſquieted or 
diſturbed by reaſon thereof ; he ſhall, on producing a 
reſtimonial under the common ſeal of the ſaid corpora- 
tion of ſuch his ex2mination, approbation, and freedom, 
| to the perſon by whom he ſhall be lo elefted and appoin- 
ted, or by or before whom he ſhall be ſummoned, re- 
| turned, or required to ſerve or hold any ſuch office, be 
abſolutely diſcharged from the ſame, and ſnch nomina- 
tion, eleftion, return, and appointment ſhall be void and 
of none effet. And all perſons that thall uſe and exerciſe 
the faid art of an apothecary within any other part of 
the realm, and have been brought up and ſerved in the 


ſaid art as apprentices for ſeven years, according to the: 


ſtatute of the 5 Eliz. cap. 4. ſhall be freed and exemp- 
ted from all ſuch offices within the {ſeveral places where 
they live, ſo long as they ſhall uſe and exerciſe the ſaid 
art, and no longer ; and if any perſon {o qualified ſhall 


be elefted or choſen into any ſach office, ſuch nomina-' 


tion, eleftion, return, and .appointment - ſhall be void, 
unleſs he ſhall voluntarily conſent and agree to hold the 


ſame. 


| 


By flat. 1 Will, & M. c. 18, /e. 7, 11. If any 


perſon diſſenting from the church of England ſhall be 
choſen, or otherwiſe appointed to bear the office of 


churchwarden, or any other parochial office, and ſuch 


perſon ſhall ſcruple to take upon him ſuch office in re- 
gard of the oaths, or any other matter or thing required 
by the law to be taken or done in reſpect of fuch office, 
he ſhall and may execute the ſame by a ſufficient deputy 
by him to be provided, that ſhall comply with the laws 
in that behalf: provided, that the ſaid deputy be allow- 
ed and approved by ſuch perſons, and in ſuch manner, as 
| ſuch officer ſhould by law have been allowed and approv- 

ed. And every teacher or preacher in holy orders, or 
pretended holy orders, that is a miniſter, preacher, or 


teacher of a congregation, and duly qualified by the ſaid | 


at, ſhall be exempted from being choſen or appointed 
to bear the office of churchwarden, or any other paro- 
chial office, 

By ſtat. 10 & 11 IF. 3. cap. 23, All perſons who 
have proſecuted a felon to convittion, are exempted from 
the office of churchwarden in the pariſh where the of- 
fence was committed. PR | | 
No perſon kving cut of the pariſh, although he occu- 
pies lands within the pariſh, may be choſen churchwar- 
den; becauſe he cannot take notice of abſences from 
church, nor diſorders in it, for the due preſenting of 
them, Gib/. 215. 


| 3+ Of their intereſt in, and power over the things belong- 
ing to the church. | 


\ The churchwardens, when choſen, are a corporation 
 Ntruſted with the care and management of the goods be- 
aging to the church, which they are to order for the 
{t advantage of the pariſhioners; they are likewiſe en- 
abled to take goods for the benefit of the church, but 
cannot diſpoſe of them without the pariſhioners. 1 Kol, 
Abr. 393. 2 Inft. 492. 1 Rel. Rep. 67. Yelv. 173. 
Ley have ſuch a ſpecial property in the organ, bells, 
Pariſh-books, bible, chalice, ſurplice, &c. belonging to 
church, that for the taking away, or for any da- 


" 
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mage done any of theſe, they may bring an ation at law, 
and therefore the parſon cannot ſue for them in the ipt- 
ritual court, 1 New Abr. 372. 

It two churchwardens ſue in the ſpiritual court for a 
levy towards the reparation of their church, and have 
ſentence to recover, and coſts aiſefſed, and after one of. 


them releaſes, yet the other may 'proceed for the coſts, 


&c, for churchwardens have nothing but to the uſe of 
the pariſh, and the corporation conſiſts of both ; and 
one only cannot releaſe or give away the goods of the 
Oe: Cro. Jac. 235. Telv. 173. 2 Brownl. 215. 

Alſo they have ſuch a ſpecial property in the goods of 
the church, that when they are ftolen they may bring an 
appeal of robbery for them : they may alſo ſue the of- 
tender in the ſpiritual court, pr: /zlute anime, but not 
to recover damages. 2 Hawk. P.C. 167. | 

But the churchwardens have no right to, or intereft 
in the freehold or inheritance of the church, which 
alone belongs to the pariſh or incumbent. Comp. In- 
cumb. 381. | | 

Alſo the ſeats in the church being fixed to the free- 
hold, the churchwardens cannot diſpoſe of them alone, . 
nor can the churchwardens and rector jointly diſpoſe of 
them without the conſent of the ordinary ; and though 
ſuch difpoſitions have been made, yet it has been always 
preſumed that it was ſo done with the conſent and appro- 
bation of the ordinary. . See 12 Cy. 105.. Hetl. 94. 
Godb. 200, 2 Builſt. 150. Heb, bg. Meor 818. Comp. 
Incumb. 1 Salk. 167. | | 

But as ſeats are ereCed for the more convenient attend- 
ing of divine ſervice, and as the pariſhioners are at the 
expence of erecting them, and keeping them in repair, 
it any of them be taken away, though they are fixed to 
the freehold, yet the churchwardens, and not the parſon, 
ſhall bring the aCtion againſt the wrong-doer. Comp. 
Incumb. 382. | 

It is ſaid to have been holden, that at Common law a 
churchwarden may maintain an' a&tion upon the caſe 
for defacing a monument in the church, Godb. 279. 


4. Of their power and duty in making rates and preſent- 
ments,” and hindering irreverence in the church, and their 
power in ſeveral other matters, (5c 


The churchwardens have no power to make any rate 
themſelves, excluſive of the pariſhioners, their duty be- 
ing to ſummon the pariſhioners, who are to meet 
for that purpoſe, and when they are aſſembled, a rate 
made by the majority preſent ſhall bind the whole pa- 
rith, although the churchwardens voted againſt it. See 
Comp. Incumb. 389. 


But if the churchwardens give the pariſhioners due 


notice, that they intend to meet for that purpoſe, and 


the pariſhioners refuſe to come, or being aſſembled, re- 
fule to make any rate, they may make one without 
their concurrence ; for as they are liable to be puniſhed 
in the eccleſiaſtical courts for not repairing the church, 
it would be unreaſonable that they ſhould ſuffer by the 
wilfalneſs and. obſtinacy of others. 1 Yent. 367, I 
Med. 79, 184. ET | | 

The churchwardens in ſummoning the pariſhioners 
need not to do it from houſe to houſe, but a general 
public ſummons at the church is ſufficient, and the 
major part of them that appear upon ſuch ſummons, 
will bind the whole pariſh, 1 Yent. 367. Comp. 1n- 


| cumb, 389, 


On a motion for a prohibition it appeared, that the 
libel recited that the dean of, &c. had preſented that the 
church and chancel of D. was out of repair, &c. and 
that the churchwardens of the ſaid pariſh did make, or 
cauſe to. be made, a certain rate upon the inhabitants 
thereof, towards the charge of repairing .the ſaid church 
and chancel ; and that the churchwardens had accord- 
irgly repaired the church and chancel, and beautified the 
ſame with ornaments, and that FX. was a pariſhioner of 
the ſaid pariſh, and refuſed to pay his proportion of the 
ſaid rate; and it being objeted, #r/t, That the church- 
wardens only could not make a rate; /econdly, Lhe 
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| parſon alone ought to repair the chancel ; a prohibition 
was granted generally, though it was ſtrongly inſiſted on 
that the prohibition ought to go quoad the rate for repairs 
' of the chancel only, Carth. 360. 1 Salk. 163. Comb. 
344- $5 Med. 384. S.C. 

__ Prefſentments made by churchwardens relate to the 
| church, the parſon, and pariſhioners, in which they are 
to be guided by the articles delivered them ; but theſe 
articles muſt be agreeable to the laws of the church, and 
particularly to the canons made and agreed on in the year 


1603, they need not take a particular oath upon all the 


preſentments they make, but may do it by virtue of their 
_ general] oath of churchwardens. Cro, GCar.. 291. 1 Vent. 
114. -.2Fent.- 42, 

The oath is to be general, v:z. to do all things which 
appertain to their office ; and therefore it the oath tendered 
requires them to preſent matters not preſentable by law, 
they are not obliged to take it, nor are they to be required 
to preſent or accuſe themſelves. Hard. 364. | 

Allo it the eccleſiaſtical court proceeds againſt the 

churchwardens in matters not within their juriſdiction, an 
action on the caſe lies againſt them. Hard. 364. 
And it the churchwardens maliciouſly preſent an in- 
nocent perſon for any crime, by which he is put to ex- 
pence, or ſuffers in his good pame or reputation, an 
action on the caſe lies. Cro. Gar. 285. 1 Sid. 463, 1 
Vent. 86. 

In aſſ2ult and battery againſt a churchwarden, he juſ- 
tified that the plaintiff was at church in time of prayers 
with his hat on, and that he demanded of him to pull it 
off, and becauſe he did not do it, the churchwarden 
took off his hat, and laid it by him ; and the court held 
this a good juſtification ; and that churchwardens may 
juſtify to wake a man, to ſwitch boys that are at play, 
and turn an excommunicated perſon out of the church. 
-.3.-Leve I96. 

Churchwardens may reſtrain and hinder any ſtranger 
not licenſed, from preaching in their church or chapel. 
Compt. Incumb. 335. See 2 Bulſt. 49. 

Every churchwarden is alſo an over/eer of the poor ; 
by the ſtature of the 43 El. c. 2. 

The churchwardens, or the conſtable, ſhall levy the 


penalty for keeping an unlicenſed alehouſe ; by the 3 C. 


6 3 
They ſhall receive the penalties, for hawkinp /p:rituous 
liquors ; by the 9 G.2. c. 23. | 
They (or the overſcers of the poor) ſhall levy the 
penalty, for ſelling cor» by wrong meaſure ; by the 22 
CG: 2-:£..8; ; 
They, and the overſeers of the poor, ſhall diſtribute 
amongſt the poor foreign cattle imported, forfeited, and 
killed ; by the 32 C. 2. c. 2. | 
They, or the overſeers of the poor, ſhall levy the pe- 
_ nalties relating to werghts and meaſures 3 by the 16 CG, 2. 
cc 19; and 22 C.-2.:c. 8.. 


They ſhall carry hawkers and pedlars trading without- 


licence before a juſtice of the peace; by the 9g & 10. 
= EGS - | 

They, or the overſeers of the poor, ſhall pay to the 
high conſtables the general xounty rate out of their mo- 
ney collected for the poor ; by the 12 G. 2. c. 29. 

They ſhall receive the penalties for /ervants carelſsly 
firing houſes ; by the 6 Ann. c. 31. _ 

They ſhall receive the penalties for tracking hares in 
the ſrow, and other game penalties; by the reſpeCtive 
game acts, | 

They ſhall join with the conſtable and ſurveyor of the 


| highways in chooſing and returning new ſurveyors, 


Stat, 3 Will, & Ma. c. 12. 

Two churchwardens ſue in the ſpiritual court for a 
levy towards the reparation of their church, and had a 
ſentence to recover, and coſts aſſeſſed ; the one releaſeth, 
and the other ſues for the coſts, and there this releaſe was 
pleaded, and diſallowed. Whereupon he prays a prohibi- 
tion; and all this matter was diſcloſed in the prohibition ; 
and the defendant thereupon demurred in law. And now 
it was moved, that this releaſe by the one, being in the 
perſonalty, ſhould diſcharge the intire, But it was reſolved 


was adjudged for the defendant 


C H v 


by all the-court to the contrary . 

have nothing but to the uſe of pang. archwarden 
the corporation conſiſts in the churchwardens': rp 
one ſolely cannot releaſe, nor give away the Fg the 
church ; and the coſts are of the {ame args wh h = 
one Without the other cannot diſcharge, And of _ 
opinion was all the court of King's Bench ; wh i 


- Cro, 7a. 134, 


FI. Of their account, and of ations brought by and aguinſ 
By Can. T * All churchwardens at 
year, or within a month after at the moſt 
the miniſter and the pariſhioners give up a oe Whom 
of ſuch money as they have received, and ailo what . 
ticularly they have beſtowed in reparations, and othernif 
for the uſe of the church. And laft cf all, going out of 
their office, they (hall truly deliver up to the pariſhioners 
whatſoever money, or other things of right belonging to 
the church or pariſh, which remaineth in the'r hands ; 
that it may be delivered over by them, to the next church- 
wardens, by bill indented.” 


A juſt account] It the cuſtom of the pariſh is, for a 
certain number of perſons to have the government thereof, 
and the account is given up to them, the cuſtom is good 


in law, and the account given to them is a good account, 
Gibſ. 216. | 


By bill indented] Lindwecd, ſpeaking of the inventory 
of the goods of the church to be delivered in writing to 
the archdeacon, fays, It were good that theſe writings 
ſhould be indented, fo that one part might remain with 
the archdeacon, and the other with the pariſhioners ; from 
whence this branch of the preſent canon ſeemeth to have 
been taken. Gib/, 216. 

It money be diſburſed by churchwardens for repairing 
the church, or any thing elſe merely eccleſiaſtical, the 
ſpiritual courts ſhall allow their accounts ; but if there be 
any thing elſe that is an agreement between the pariſli- 
oners, the ſucceeding churchwardens may have an adtion 
of account at law, and the ſpiritual court in ſuch calc hath 
not juriſdiction. ' 12 Med. g, : 

1t the churchwardens, by the conſent and agreement | 
of the pariſhioners, take a ruinous bell and deliver it to 
a bell-founder, and that he by their agreement ſhall have 
for the caſting thereof 4 7. and ſhall retain it till the 4, 
be paid ; this agreement of the pariſhioners ſhall excuſe 
the charchwardens in a writ of account brought againſt 
them by their ſucceſſors. 1 Rel. Abr. 121. þl. 9. 

If the churchwardens and pariſhioners make an aſſell- | 
ment, and the churchwardens lay out the whole money, 
but before the whole is collected their time is expired, and 
new churchwardens are choſen, the former churchwar- 
dens, by havin preſented ſuch pariſhioners as refuſed to 
pay before the determination of their time, may ſtill pro- | 
ceed againſt them ; otherwiſe the new churchwardens muſt 
collect ſuch arrears, and reimburſe their predeceſſors. See 
Prec. in Chan. 42. 2 Ven. 202. 

If goods belonging to the church are taken away, and 
the churchwardens for the time being neglect to bring an 
action, the ſucceeding churchwardens may, by virtue of 
their office, bring an action againſt the wrong doer, but 
they muſt declare ad damnum parochianortm, and not u- 
forum ; though the old churchwardens, 1n whoſe time 
the fat was done, may lay it either way. Cr0. Eliz. 1454 
179. 1 Leon. 177. 

& A, was wade of B. and at the end of the 
year gave up his accounts to his ſucceſſor, and Ft £ ” 
fally and maliciouſly cited by D. into the eccleſ1a = 
court to render an account, and at the requelt of D. he 
is excommunicated for not rendering up his account, 43 
ation lies againſt D. = 

If a churchwarden in any caſe i- malict p 
ſpiritual court for not making up his accoun!, _ 
excommunicated, when in fat it hath been duly mM x26 
he may have a prohibition ; and alſo an ation vpon 
caſe will lie. Gib/. 210, Gunb. 247» Where 


the end of their 


ouſly ſued in the 


15 


” 
«. 
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Where churchwardens, have paſſed their accounts at a 
retry, the ſpiritual court ſhall not afterwards proceed 
ogrnſ them to account upon oath. Bunb. 289. 

Thechurchwardens ate cited into the court of Litchjield 


} 


"ot, They pleaded, that they had accounted at. 
plies: 4 Dor Kg to law z which was rejected ; and a 
ghibition Was granted. For the ordinary is not to take 
the account 3 he can only give a judgment that they do 
account 3 and to what purpoſe ſhould they be ſent back 
0 thoſe who have taken their account already? Str. 


he ſpiritual court hath no juriſdiftion to ſettle the 
churchwardens accounts. And a prohibition was granted, 
after ſentence allowing the accounts, and an appeal to 
the arches. Str. 1133. _ | 

And if the churchwardens have laid out the pariſh 
money imprudently and improvidently ; yet if it be truly 
ind honeſtly laid out, they muſt be reimburſed again : 
.n4 the pariſhioners can have no remedy herein, unleſs 
{ne fraud or deceit be proved againſt them ; becauſe the 
pariſh have made rhem their truſtees. But if they be 
ing ON in an expenſive way, the pariſhioners may 
complain to the ordinary, in order to give a check to 
them, or to procure (Dr. Gib/en ſays) a removal of them 
from their office. G7b/, 196. 

Adjudged, that the churchwardens Prudence and Bond 
could not cite the deteudant Dent into the ſpiritnal court, 
for non-payment of his church-rate, after their year was 
expired; for they can only ſue in their politick capacity, 
and cannot inititue any fuit after that capacity is gone, 
It was agreed, that it the fuit had been begun” within 
their year, they might have proceeded in it after their 
year was out, this being of neceſlity to prevent people 
tom delays in order to wear out the year; but in regard 
this ſuit was not commenced til the year was out, and 
no precedents were ſhewn to warrant this ſuit, the de- 
fendant Dent was diſmiſſed. Str, 852. 

If the churchwardens for the time being neglect to 
bring an aCtion for any of the goods of the church taken 
away; their ſucceſſors may bring treſpaſs for them, in 
reſpet of their office : but then the new churchwardens 
muſt ſay, to the damage &f the pariſhioners, and not %f 
themſelves ; though the old churchwardens, in whoſe time 
the goods were taken away, might ſay either. Waty. 
Cc. 39- | 


And it any of the goods of the church are detained, or | 


not delivered by the predeceſſor; the ſucceſſor hath an 
ation againſt him alſo. Gib/. 216. | 

On a biil in Chancery againſt ninety pariſhioners, by 
the executrix of one of the churchwardens of Woodford, 
to be reimburſed money laid out by the teftator as church- 
warden, for rebuilding the ſteeple of the church; it was 
objected, that this matter was proper for the eccleſiaſtical 
court, and not for this court. But by Harcourt Chan- 
cellor, The plaintiff is proper” for relief in this court, 
and there are many precedents of the like nature. And 
It was decreed, that the pariſhioners thould reimburſe the 
Plaintiff the money jaid out by her teſtator, with coſts of 
this ſuit; and that the money ſhould be raiſed by a 
pariſh rate. 4 V7. tit. Churchwardenss _ 
The churchwardens, as being a corporation for the 
goods of the pariſh, commenced a ſuit, with the conſent 
and by order of the pariſh, concerning a charity for the 
poor; 1 which ſuit they miſcarried. And then they 
brought a bill again{t the ſubſequent churchwardens, to 
© repaid the coſts by them expended; and had a decree 
or it, It was proved, that from time to time the pariſh 
Vas made acquainted with what they did; and though there 
Was no veſtry by preſcription, yet a veſtry-book, kept 
or the pariſh atts, was allowed as evidence of their con- 
ent, They are the truſtees of the pariſh ; and the pa- 
Tiſhioners ought to contribute, and not lay the burden 
Upon thoſe poor people the churchwardens : and the an- 
wal ſucceſſive churchwardens need not to be made par- 
ties, as they are renewed. By the Maſter of the Rolls. 
4 Fin. tit. Ghurchwardens. C. 

By ſtat. 11 Geo. 2. c. 26., Churchwardens, &c. are 


required to carry hawkers of brandy, &c. before juſtices 
of peace, - S 
VoL.1I. 


© 1 N 


be brought in the courts of We/min/ter, or at the aſlizes , 
for money miſpent by churchwardens, the - evidence of 
the pariſhioners, |other than ſuch as receive alms, ſhall be 
taken and admitted. | 


Churchwardens are comprehended within the purview 


| of the ſtatutes 7 Fac. 1. cap. 5. and 21. Fac. 1. cap. 12. 


as to pleading the general iſſue to a&tions brought agaiaſt 
them, 'and as to double coſts when they have judgment. 


But in aCtion on the caſe againſt a churchwarden for 


a falſe and malicious preſentment, though there be judg- 


ment for him, yet he ſhall not have double coſts; for the 
ſtatute does not extend to ſpiritual afftirs. Cro. Car. 
285, 286. | f | 

_ Church-pard, See Church. 

_ Churchellet, /Ciricſceat, chirſet, or curcſcet, ) A Saxon 
word mentioned in Domeſday, and interpreted, quaſi ſemen 

eccleſie, corn paid to the church. Fleta call it circ/ed, 

{tb, 1. cap. 47. and thereof wiites thus : it ſignifies a cer- 

tain meaſure of wheat, which in times paſt every man on 

St, Martin's*day gave to the holy church, as well in times 
of the Britains as of the Engliſh; yet many great perſons 


after the coming of the Romans gave that contribution, 


according to the ancient law of Mz/zs, in the name of 
firſt-fruirsz as in the writ of King Canzutzus ſent to the 
pope 1s contained, in which they call that contribution 
church-jed, as cue would fay church-ſeed, | Seld. Hiſt. of 
Tithes. þ. 216, | | 

Church-ſcot, Curt, or cuſtomary obligations to the 


' pariſh-prieſt : from which duty the religious had fome- 


times | purchaſed an exemption for themſelves and their 
tenants. ——lta quod eg3 Willielmus de Putot & afſignatt. 
mei in Eſffora erimus ſoluti & quieti de decimis minutis pra- 
/tandis & dz churſot in villa de Neubsld, ——Cartular. 
domus de Thelesford, MS, | 

Churl, Ceozle, Carl, Was in the Saxons time 2 
tenant at will, of free condition, who held ſome land 


from the Thane, on condition of rent and ſervices; which 


cerrles were of two forts; one that hired the lord's out- 
land or tenementary land, like our farmers; the other 
that tilled and manured the inland or demains { yielding 
oberam not cenſum, work and not rent): and were there- 
apon called his ſockmen or ploughmen. Yide Spelman of 
Feuds. 
Cillirnitm, Cllerford in Northumberland. 
Cinvers. See Coals. | | 
Cinnamon, / Cinnamomum ) Is a tree whereof the bark 
is known to be a pleaſant, comfortable, and medicinal 
ſpice, which you have deſcribed in Gerard's Herbal, 
lib. 3. cap. 142. This is reckoned among garbleable 
ſpices by ſtat. 1 Jac. c.19. 
Cinque Ports, (2vinque Portus } Are thoſe ſpecial 
havens - that lie toward France, and therefore have been 
thought fit by our Kings from time to time to be ſuch as 
ought moſt vigilantly to be guarded againſt invaſion; in 
which reſpeCt the places where they are, have an eſpecial 
governor or keeper called, by his office, Lord wardens of 
the Cinque Ports, and divers privileges granted unto them 
as 2 particular juriſdition, their warden having the au- 
thority of an admiral among them, end ſending out writs 
in his own name. 
nameth Haſtings, Rumney, Rye, Dover, Sandwich, Winchel- 
/ea and Hythe ; whereof ſome, becauſe the number exceedeth 
five, muſt cither be added to- the firſt inſtitution by ſome 
later grant, or be accounted as appendants to ſome of thereſt; 
Camden tells us, that Kent is accounted the key of 


\ England; and that William, called The Conqueror, was 


the firſt who made a conſtable of Dzver caſtle, and war- 
den of the Cinque ports, which he did to bring that county 
under a ſtricter ſubje&ion to his government ; but King 
Fohn was the firſt who granted the privileges to thoſe 
ports, which they ſtill enjoy': however, it was upon con- 
dition that they ſhould provide a certain number. of ſhips 
at their own charge for forty days, as often as the King 
ſhould have occaſion for them in the wars, he being then 
under a neceſſity of having a navy for paſſing into Nor- 
mandy, to recover that dukedom which he had loſt. And 
this ſervice the barons of the Cinque ports acknowledged and 
performed, upon the King's ſurnmons, attanding _ 


| By the flat, 3 & 4”. & M. cap. 1. In all ations tg 


Crompton in his Juriſdittions, fol. 28. 
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their ſhips the time limited at their proper coſts, and 
ſtayiog as long after as the King pleaſed at his own charge. 
Sommer of Rom. ports in Kent. "The Cinque ports, as we 
now account them, are Dover, Sandwich, Rumney, Win- 
_ chelſea, and Rye, and to theſe we may add Hythe and 
Haſtings, which are reckoned as a part or members of the 
Cinque ports ; though by the firſt inſtitution it is ſaid, that 
Winchelſea and Rye were added as members, and that the 
others were the Cinque Ports, There are ſeveral other 
towns adjoining that have the privileges of the ports. 

The Cinque Ports have many privileges, liberties, and 
franchiſes, which may be ſeized and forfeited for a mil- 
demeanor, as where the mayor and jurats of Hythe ſpoke 
contemptibly of a certiorari delivered to them to remove 
an inditment, and refaſing to allow it, ſaying, it was 
no time in the year for green plumbs, alluding to the 
green wax with which the writ was ſealed ; they were in 
danger of loſing their privileges for this contempt. Cro. 
Gar. 252, 204, 291. | 

Debt by two plaintiffs, viz. Hecker and Harriſen againſt 
Tyrrel, as heir, who pleaded riens per deſcent, upon which 
they were at iſſue; and the jury found, that the defendant 
had aſſets by deſcent in the Cinque ports, and ſhewed how, 
&c. thereupon the plaintiff had judgment, and brought 
a certiorari to remove the record into Chancery, and 
from thence by mittimus to the conſtable of Dover, to 
extend a moiety of the lands in the Cinque pcrts. 1 And. 
28, | 

A contrat was made between the parties in London, 
afterwards one of them left the city, and dwelt within 

the Cinque Ports; and an aQion being brought againſt 
him upoa this contract, he prayed his privilege to be ſued 


there; but it was denied, for though he might be ſued | 


there, and not elſewhere, for a matter ariling within 
their juriſdiftion, yet where the original cauſe ariſeth in 
another place, he ſhall not have this privilege. Mich, 
29 Eliz. 6 OS | 

Aþpeal, &c. brought in B. NR. by original, of a mur- 
der done in Sandwich, in the county of: Kent, the writ 
was directed to the ſheriff of Kent, who having brought 
in the defendant by cep: corpus, he pleaded, that Sand- 
wich (where the murder was ſuppoſed to. done) is par- 
cel of the Cinque Ports, ubi breve domini regis non currit, 
qui quidem portus de Sandwich nn eft in com” Kanciz, and 
{o praycd judgment of the writ, and pleaded over to the 
felony; adjudged an ill plea, for if it ſhould be pood, 
there would be a failure of juſtice, becauſe thoſe of the 
Cinque Ports could not try the defendant, he not being 
within their juriſdition ; for after the murder was done 
at Sandwich, he fled into Kent, and was there taken: 
_ 1t is true, if he had pleaded, that at the time of the ſup- 
poſed murder he had been an inhabitant, and commoraat 
within the Cinque Ports, the plea had been good, becanle 
this had given a jurifdiftion to the court there, who 
might have tried the defendant, and given ſentence of 
death, it he hadbeen found guilty on the appeal; but 
by this plea the defendant had not ſhewed that the court 
there had any manner of juriidiction in this caſe. Yelv, 
12, | 

Certiorari's to remove the indictments taken in the Cin- 
que Ports muſt be direfted to the mayor and jurats be- 
tore whom they are taken, and not to the /ord-warden, 
becauſe they hold plea of it as juſtices of peace by vir- 
tue of their commiſſion, and not -by their antient char- 
ter. Gro, Car. 184. | 

Certiorari to remove a judgment in the court at Dim- 
church, being a member of the Cingue Ports, which be- 
ing removed into B, R, a ſcire facias ilſued againſt the 
defendant, to ſhew cauſe why the plaintiff ſhould not 
have execution; and there being an alias certiorari in 
this caſe, the defendant objefted againſt it, for that it 
was ficut prius, when it ought to be ſicut alias; but the 
exception was diſallowed, and the plaintiff had -execu- 
tion. 

Habeas corpus was direfted to the lrd-warden of the 
Cinque Ports ta remove the body of T. B. who had 
been a long time in cuſtody there, but no return being 
made, another habeas corpus was granted, and a pain for 
the contempt in not returning the firſt; for though it is 


.C..1.N 


uſually ſaid, that in ſome places bret: 
currit, that mult be underttood brey 
between party and party; but an hab 


e domini repis ni 
e regis ordinariam, 
eas 3 

rooative writ, by which the King wean with, Pre. 
of the liberty of the ſubje&t; thereupon this CO 
returned, viz. that time out of mind the wk 
Cinque. Ports had a coart of admiral: or the 


| : Jy belonoig to hi 
office, and an officer to determine matters whe q "y 
tain to the court, ſecundum leges maritimas, an ry 
3 


d t 
an anchor and cable were thrown in the ſea, a hat 


| . | nd c 
ſuper arenas marts; that the priſoner took them =» 
: ' 


and being cited to the court, aad deſired to reſtore 
them, he refuſed, and thereupon he was committed y 
til he pay. 404. whereupon: the party was remanded - Pal 
here was a cauſe returned, viz, that the man was died 
in a matter of which they had juriſdiftion, and heir Fe 
quired to reſtore it, ne refuſed, that judoment waz = 
againſt him ſecundum leges maritimas, this court will y 
tend the judgment jult; and if it was not they 
relieve him upon an habeas corpus, 
Burne's Cafe. | 

Prohibition to the court of Dover, for that they he'd 
plca tiere by Paint, in nature of a writ of partition he. 
tween tenants in common, and proceeded to judoment and 
execution; for that reaſon it was held too Jate to move 
for a prohibition, he ought to bring a writ of error; bur 
It was held, that tenants in common may be compelled to 
make partition in thole interior courts, thongh not by the 
ſtatute ; becauſe that extends only to injoin partition by 
writ, Sid. 105. | 

Prohibition to the Cinque Ports, for that they held 
plea there, partly by the Chancery, and partly by the 
Admiralty, in the fame cauſe, viz. an Admiralty proceſs 
upon a Chancery bil; it is true, they have thoſe diſtin 
courts there, but that they cannot thus confound. their 
juriſdiction ; it is true likewiſe, that in this caſe the de- 
fendant had appeared, and the cauſe was ready for {en- 
tetice ; but yet ſince - a prohibitien will lie to the Cinque 
Perts, it is not the appearance of the party, and owning 
their juriſdiftion by ſuch appearance, that will exclude 
B. KR. from juriſdiftion, Sid. 355. | 

Certiorari to the mayor, jurats, and commonalty if Wins 
chelſea, to remove an order by them made, who return 
that time. out of mind there have been in Kent five an- 
tient towns, viz. Haſtings, Sandwich, Dover, Rumney, and 
Hythe, always called the Gingue Ports, and in Srſ/ex two 
ancient towns, called Rye and Winchel/ea, which are 
members of the ſaid Cinque Ports; that the town ot 
IWinchelſea hath been time out of mind incorporated by 
the name of mayor, jurats, and commenaity;” that all the 
Cinque Ports, with their members, have been time out of 
mind places for ordering the preſervation of ſhipping, 
and by reaſon of their ſituation have always, and ought 
to keep beacons and watch-houjes; and for the better 
maintenance thereof, the town of IVinche!ſea uſed to 
make taxes and rates on every occupier of houſe cr land 
within their town or liberty; that May 1, 32 Car. 2. 
they made a tax of 6d. fer pound for maintaining te 
faid beacons and watch-houſes. &c. "The objettion Was, 
that this order did non ſet forth, that the beacon anda 
watch-hſes were in decay, or out of repair, for it ey 
were not, then this tax is unneceſſary; but adjudged, 


cannot 
Palm, $4, 96. 


that it might be dangerous to the people to ſtay till the 


beacons were in decay, for then there would be none 
till repaired; and it fis not to be intended that the in- 
habitants would charge themſelves with an unneceſſary 
tax, eſpecially when the major part of them concur 
the raxation. Raym. 448. Town of Winchelſca's Caſe. 
An habeas corpus ad faciend! & recipiend', will not 
lie to the Cinque Ports, but an habeas corpus ad facten- 
dum & ſubjiciendum will. Sid. 431. Ny 
The barons of the Cingue Ports ſhall have all their U- 
berties Mag. Chart. H. 3. c. 9. 5 El. c. 5: feft, 44s 
” The juriſdition of the conſtable of Dover caſtle re- 
trained. 28 Fd. 1. ft. 3. & 7. Rs SE 
Wardens, &c. have the ſame powers as juſtices to - 
quire into annoyances of byidges. 22 H. 8. Cc 5 fect. 


| 3 


Commiſſion 
[ 
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commiſſion how to be direfted to the lord warden of 
the Cinque Ports for the trial of robberies, &c. commit- 
ted on the ſea. 27 Hen. 8. c. 4. ſet. 5 & 6. 28 H. 
2k 15. Jeet 5 & 6. 11 & 12 Will 3. c, 7. fea, 
- ardens, &c. to take bond of recuſants going beyond 
fea, 3 Jace 1+ Ce 4: fe, 42. KIPa 
' Recommendations from the lord wardens of perſons 
to ſerve as members for the Cinque Ports declared void. 
all, & M. feſſ. 1. c. 7. Mg 
| Six days allowed from the receipt of the writ of ſum- 
mons for calling a parliament for the delivery of the 
precept. 10 & 11-1. 3... 7 [64-1 

Two ſhillings payable by the returning officer of the 
derk of the crown, for every burgeſs of the Cinque 
Ports, 10 & 11 W. 3. c. 7. /eft. 1. 

Lord warden, &c. to put Militia law in execution 
within the ports. 15 Gar. 2. c. 4. /e. 19. 3o Geo. 
2, C. 25, ſect. 08. | R 

For other matters, ſee Dover, Duingue po2tus, 
And fee 4 [nft. 222. | 

Cippis, A pair of ſtocks to put offenders in, _ 
Habeant, necnon cippos & concluforia in fingulis villis, ad 
correftionem delinquentium. Mon, Angl. 2 par. f. 349. a. 

Circa, i. e. A watch: from which circuitor : Pra- 
tuor circuitcres monaſterii quos alio nomine circas vocant 
juxta preceþtum Sant Benedieti, certis horis circuire debent 
monaſterii officinas. Du Freſne. 

Circada, A tribute which was paid to the biſhop or 
archdeacon of viſiting the churches. Du Fre/ne. 

Circuit courts in Dcotland. Sce Scotland (courts). 

Circuity of Action, (Circevitus aftionis) Is when an 
aftion is rightfully bronght for a duty, but yet abont 
the buſh, as it were, for that it might have been as 
well otherwiſe anſwered and determined, and the 
ſuit ſaved; and becauſe the ſame ation is more than 
needful, it is called crrcuity of ation; as if a man orant 
a rent-charge of ten pounds out of his manor of Dale, 
and after the grantee diſſeiſes the grantor of the ſame 
manor, and he brings an aſſize, and recovers the land 
and twenty pounds damages, which twenty pounds be- 
ing paid, the grantee of the rent ſues his ation for ten 
pounds of the rent due during the time of his diſleiſin, 
which if no diſſeiſin had been, he muſt have had. This 
18 call circuity of ation, becauſe it might have been more 
ſhortly anſwered; for whereas the grantor ſhall receive 
201, damages, and pay 10/7. rent, he might have re- 
ceived but the ten pounds only for the damages, and the 
gantee might have cut off, and kept back the other 10/. 
in his hands, by way of detainer for his rent, and ſo 
thereby might have ſaved his a@tion. 

Circumſpece agatts, Is the title of a ſtatute made 
13 Ed. 1, anno domini 1285, preſcribing ſome caſes to 
the judges, wherein the King's prohibition lies not. Co. 
lb, 7. fo. 44. lib. 5. f. 67. and 2 par. Inft. fol. 487. 
_Circumſtantibus, By-fanders, Is a word of art, ſig- 
nifying the ſupply or making up of the number of jurors 
it any impanelled do not appear, or appearing, be 
challenged by either party) adding to them ſo many 
other of thoſe that are preſent or ſtanding by, as will 
ferre the turn. 35 H.8. cap. 6, 5 Eliz. cap, 25. 
Cirenceſter. See Coninium. WT | 

Ciriſceat, (Sax. Ciric-ſceat, vefigal eccleſiaſlicum, 
frumenti tributum ) Church-Scot, A certain portion, tri- 
wn 0 pave a to cp m__ Lf corn, fruit, 

, ing. Fleta called it Circ/ed, quaſi ſemen 

e cleſia debitum, Joh. Southam ad Feſtum $. ne 
Gs debet 1 gallinam {de reditu ) & 5 gallinas de chir- 
ay Cuſtum, Monaſt, de Bello. fol., 87. a. This tri- 
any Was anciently payable at the feaſt of St. Mazrtin, 
. ppears by Domeſday, and called by Sir Edw. Coke 


_ leed. Coke on Littl, fol. 88. b. See Church- 


Cirliſchns, homen Churl, or coutry-man* 


ſimus, A beaſt, whoſe ſkin was uſed to make rich 
parments, « 


monadiges epfit & veſlitura potenter 
_ "Tarturts, & ſpolio non leviore tever. 
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| Citation, (Citation A ſummons to appear, applied 
particularly to proceſs in the ſpiritual court, The ec- 
cleſaſtical courts proceed according to the courſe of the 
Civil and Canon law, citation, libel,  &c. A perſon 
1s not generally to be cited to appear out of the dioceſe 
or peculiar juriſdiftion where he lives, unleſs it be by the 
archbiſhop, in default of the ordinary ; where the ordinary 
is party to the ſuit, in caſes of appeal, &c. And by lawa 


ing tithes in any other dioceſe, &r, 1 Nel. 449. By the 


ſtat. 23 Hen. 8. c. 9g. Every archbiſhop may cite any 


perſon dwelling in any biſhop's dioceſe within his province 
tor hereſy, &c. if the biſhop or other ordinary conſents, 
or if the biſhop or ordinary,” or judge, 'do not his duty 
1n puniſhing the offence, Where perſons afe cited out 
of their dioceſe, and live out of the juriſdition of the 
biſhop, a prohibition or conſu]tation may be granted : 
but where perſons live in the dioceſe, if when they are 
cited they do not appear, they are to be excommunica- 
ted, &c, The above ſtatute was made to maintain the 
juriſdiftion of inferior dioceſes; and if any perſon is cited 
out of the dioceſe, &c. where the Civil or ' Canon .law 
doth not allow it, the party grieved ſhall have double 
damages. If one defamie another within the peculiar of 
the archbiſhop, he may be puniſhed there; although he 
dwell in any remote place out of the archbiſhop's pecu- 
liar. Gedb. 190. | 

Citatio ad inffantiam partts, Is mentioned in 


(tat, 22 & 23 Car. 2. tor laying impoſitions on pro-« 


ceedings at law. | . 
City, in Lat. Urbs, civifas and oppidum : It is na- 


of mapiſtracy, Oppidum, for that it contains a preat 


ſurrounded with walls. Cvitas, according to Ariſtctle 
lib. Politicor. cap. 1. is defined to be a certain or uniform 


this is the genera] definition of a commonwealth, and 
not of a city, at leaſt 2s we now a-days take it, City 
is a word which hath obtained ſince the conqueſt: for 
in the time of the Saxons there were no ca«tics, but all 
great towns were called burghs; and even London was 
then called Lunden burgh, i, e. London borough. And 
long after the conqueſt the word city is ufed promiſcuouſly 
with burgh, as in the charter of Leiceſter, it is called both 
civitas and burgus ; Which ſhews that my Lord Coke was 
miſtaken, when he tells us that every caty was or is a 
biſhop's ſee: nor had Glouceſter then any biſhop, though 


it is called a city in Domeſday. And himſelf obſerves 


in another place, that Cambridge was a city by ancient 
record, viz. Mich. 1 R. 1. Ret. 1. though it never had 
a biſhop. And in the ſtat. 11 H. 7. c. 4. it is called 
Cambridge town- | 

So that though the word city ſignifies with us ſuch a 


town corporate as hath uſually a biſhop and cathedral. 


church, yet it is not always ſ9: nl Crompton reckon- 
ing our cities, leaves out Ely, though it has a biſhop an1 
a cathedral church. In ſtat. 35 Eliz. cap. 6. Weſtminſter 
is called a city; and it appears by the ſtatute 35 #. 8. 


by letters patent, dated May 21, 2 Eliz. (purſuant to 
an aCt of parliament of 1 £/iz. not printed) the revenues 
of that late monaſtery were veſted in the dean and chap- 
ter of the collegiate church of Weſtminſter, which hath 


the cathedral, for collegiate church of Weſtminſteri Ca/- 


hath within its territories one hundred and four cates; 
and gives his reaſon, becauſe there are ſo many ſees of 
archbiſhops and biſhops. Cowell, ed. 1927- 

Citizens (Cives) Of London, are either freemen, or 
ſuch as reſide and keep a family in the city, &c. and ſome 
are citizens and freemen, and fome are not, who have 
not ſo great privileges as the others, The cit1zens of 
Londim may preſcribe againſt a ſtatute, becauſe their 1- 
berties are reinforced by ſtatute. 1 Roll. Rep. 105. | 

Civil law, 1s defined to be that /aw which every 


particular nation, commonwealth, or city, has eſtabliſhed 
: | peculiarly 


detendant may be ſued where he lives; tho' it is for ſubſtract- - 


med cwvitas, in recard it is governed in juflice, and order | 


number of inhabitants; and vrbs, becauſe it is in dve forme 


government of the inhabitants, & Caſar civitatem wvocat 
þropulum eodem Jure utentem. Camb. Brit. p. 310, But 


c. 10, that then there was a biſhop of Weſtminſter. Bur 


cauſed error in the pleading of ſome caſes, by tiling it 


ſaneus de Conſuetud. Burgun., pag. 15. faith that France 
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C-4-V 
peciliary for itſelf: Jus civile quod quiſque populus fbi 
conſtituit. But more ſtridtly the Civil law is that which 
the old Remans uſed, compiled from the laws of nature 
and of nations. The twelve tables were the foun- 
dation of this law, which for its great wiſdom is as it 
were the Common law, or the foundation of it, in all 
well-governed kingdoms, a very few only excepted : and 
no other laws are eſteemed comparable to it for its equity. 
The Civil law is either written or unwritten; and the 
written law is publick or private : publick, which imme- 
diately regards the eſtate of the commonwealth, as the 
enacting and execution of laws, conſultations about war 
and peace, eſtabliſhment of things relating to religion, 
&c. private, that more immediately has reſpe&t to the 


- concerns of every particular perſon. The unwritten law 
is cuſtom introduced by the tacit conſent of the people 


only, without any particular eſtabliſhment: the autho- 
rity of 1t is great, and it is equal with a written law, if 
it be wholly uninterrupted, and of a long continuance. 
The whole Gwil law is contained in four books or toines, 
T. The C:de. 2. The Pande@s or Digeſts. '3. The tnſl.s 
$:1fe5. 4. The Novels or Authenticks, The Gode 1s di- 
vided into twelve books, and avas the fir{t book of the 
Civil law, which the emperor 7uſtinian ordered to. be 
collected. It was publiſhed in the year 534, and contains 
the conllitutions, &c. of fifry-ſ1x emperors, and their 
wile councils. The firſt book of it treats of religion, 
Prielts, &c.other books are upon trade, merchandize, the 
Exchequers &c. . The Digeſt or Pandefts was collected 
from tie works and commentaries of the ancient lawyers, 
ſome whereof lived before the coming of our Saviour, 
This tome 1s divided into fifty books; and upon a more 


particalar diviſion, the whole digett is divided into feven 
parts; the firſt part. contains the elements of the law, as 


what is juſtice, right, 2c. the ſecond part treats of judges 
and judgments; the third part of perſonal ations, &c. 
the fourth part of contracts, pawns, and pledges; the. fiith 
part of wills, teſtaments, &c. the ſixth part of the poſie{- 
ſion of goods ; the ſeventh part of obligations, crimcs, pu- 
nithments, &c. The Inſtitutes contain a ſyſtem of the 
wioic body of law, and are an epitome of the Digeſt, di- 
vided into four books ; but ſometimes they corre£&t the 
Digeſt. They are called In/titutes, becaule they are of 
in{truftion, and ſhew an eaſy way to the obtaining. a 
knowledge of the Givil law: but they are not ſo diftint 
and comprehenſive as they might bz, nor fo uſeful at this 
time as they were at firſt, The Novels or Authentichs 
were publilhed at ſeveral times wichonut any method. 
They are termed Novels as they are. new laws, and #- 
thenticks, being authentically tranſlated from the Greek 
into the Latin tongue; and the whole volume is divided 
into nine collations, conſtitutions, or ſeftions, and they 
again into 168 novels, which alſo are diſtributed into 
certain chapters: the firſt collation relates to heirs, execu- 
tors, &c. the ſecond to the eſtate of the church ; the third 
is againſt bawds; the fourth concerns mariiages, G&c, 
the fifth forbids the alienation of the poſleſiions of the 
church; the ſixth ſhews the legitimacy of children, &c, 
the ſeventh determines who ſhall. be witneffes ; the eighth 
ordains wills to be good, though imperfect, &c. and the 
ninth contains matter of ſucceſſion in goods, &c. 'To 
theſe tomes of the Guil. law we may add the book of 
Feuds, which contains the cuſtom and ſervices that the 
fubject or valfal doth to his prince or lord for ſuch lands 


- or fees as he holdeth of him. The Conflitution of the Em- 


perors are either by a re/cripþt, which is the letter of the 
Emperor, in anſwer to particular perſons who inquired 
the law of him; or by edi, which the Emperor eſta- 
bliſhes of his: own accord, that it may be generally ob- 
ſerved by every ſubje&t; or by decrees, which the Er. 
pcror pronounces between plaintiff and defendant upon 
hearing a particular cauſe. [he power of iſſuing forth 
reſcripts, edicts, and decrees was given to the Prince by the 
Lex Regina, wherein the people of Rome wholly ſubmited 
themſelves to the government of one perſon, viz. Julius 
Ceſar, after the defeat of Pompey, &c. And by this ſub- 
miſltion, the Prince could not only make laws, but was 
eſteemed above all coercive power of them. The matters 
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wherein the w hole Civil law is generally exerciſed, relatd 
either to fer/ons in the commonwealth, or the things be 
longing or not belonging to them ; or to the aims wt | 
by men claim ſuch things as are due to them by th Ia uh 
&c. The Civil law is allowed in the kingdom i > 
two univerſities, for the training up of ſtudents ro ns 
matters of foreign treaties between princes ; marine Fn 
civil and criminal; in the ordering of martial cauſes. 6 | 
Judgment of enſigns and arms, rights of honour, & | 
See Duck de Jure Civil. Roman. þaſſim. Aylif's Panden 
Strahan's Domat, Harris's Juſtin. in Pref. Liv, Hit 
Rom. lib. q. c. 22. | : 

Civil liſt. Sce King, 

Clack; as, to clack, force, or bard, alias beard goed 
wool. Stat. 8 FH. 6. c. 22. whereof the firſt, vis to 
clack woot is to cut off the ſheep's mark, which makes , 
weigh leſs, and ſo yicld the leſs cuſtom to the King. To 
force wool 1s to clip off the upper and hairy part of it 
To bard or beard it, is to cnt the head and neck from the 
reſt of the fleece, MNoverit univerſitas veſtra nos vendidifſe 
& conceſ/if. 62 faccos lane de colleta monaſterii noftr; fine 
clack & kk god & card nigra grifa vilem tuyſem, tc, 
fine pelle. Du Freſne. 

Clates. See Cleta. | 

'Cladus, Clades, Clada, Cleta, Clid:, Cl:ia, From the 
Brit. cliz; the preſent Iriſh cla, a wattle or hurdle; 
whence Dublin was formerly called Biurle Cliet, i. e, Wata 
lington, the town of hurdles.: A hurdle for penning 
or folding ſheep is {till in ſome counties of Fng/and called 
Et in 12 cladis ovilibus emptis de Nicolao Aleyn 
hox anno 18 den, & in folutis pro putatione & ſattura tri- 
ginta cladorum ovilium afud parcum de Midlington hi 
anno 19 den, ——Paroch, Antiq. p. 577. 

Claiga. See Cleta. 

Clatm (Clameum) Is a challenge of intereſt in any 
thing that is ia the poſſeſſion of another, or at leaſt out of 
a man's own; as c:aim by charter, by deicent, &c, Old 
Nat. B. f. 1i. And claim 1s either verbal, where one 
doth by words claim and challenge the thing that is to out 
of his poſſefiion ; or it is by an aftion brought, &:, and 
ſometimes it relates to lands, and ſometimes ro goods and 
chattels. Litt. je. 414. Where any thing is taken 
wrongfully from a perſon, this claim is to be made; and 
the party making it may thereby avoid deſfcents of lands, 
diſſeiſins, &c, and preſerve his title, which otherwite 
would be in danger of being loſt. G9. Litt. 250, Aman 
which hath preſent right or title to enter, muſt make a 
claim; and in caſe of reverſions, &c. one may make a 
claim where he hath a right, but cannot enter on the 
lands, When a perſon dares not make an entry on land, 
for fear of being beaten or other injury, he may approach 
43 near as he can to the land, and claim the ſame; and it 
ſhall be ſufficient to veſt the ſeiſin in him. 1 nf. 25. 


If nothing doth hinder a man having right to land from 


entering or making his claim; there he muſt do fo, betore 
he ſhall be ſaid to be in poſſeſſion of it, or can grant it 
over to another. But where the party who hath right, 18 
in poſſeſſion already, and where an entry or claim cannot 
be made, it is otherwiſe. r Rep. 157. A clain will 
deveſt an eſtate out of another, when the party mult enter 
into ſome part of the land ; but if it be only to bring him 
into poſſeſſion, he may do it in view. By claim of Jands 
in moſt caſes is intended, a claim with an entry mn part 
of the land, or by a near approach to it. Co. Lift. 252 
204. Poph. 67. One in reverſion after al eſtate for 
years, or after a ſtatute merchant, ſtaple, or elegtt, may 
enter and make a claim to prevent a deſcent, 0r avoid 2 
collateral warranty. And claim of a remainder by force 
of a condition muſt be upon the land, or 1t will not be 
ſafficient. Co. Lit. 202. If a man feiſed of lands 1n 
right of his wife, make a feoffiment in fee on —_ 
and the huſband dieth, and then the condition 15 broken, 
and the heirs. enter; in this caſe the wife need not claim 
to get poſſeſſion of her eftate, for the law doth veſt it 1 
her without any claim. CG, Lit. 202. 8 . Rep. 43- 
in reverſion or remainder; and of him in reverſion, 
for the particular tenant, So claim of a copyholder, yo we 


G1; A 
| lord, @c, But if tenant for years in a] 
abr claim the fee of lis land, it is a rol Peale 
no Gate, Plowd. 359. Co. Litt. 251. A Claim 
of — made by the party nimſelf ; and ſometimes by his 


may deputy: And a guardian in focage, &c. may 
A of Silas in the name of the infant that hath 


N 4 c dment. G9. Litt, 2 5 

thout any comman 45 
pt - ary ſhould be made as ſoon as may bez and 
at 


a law it is to be within a year and a da 
by te if, &c. and if the party who hath unjuſtly 
mw the eſtate, do afterwards occupy the land, in ſome 

_ in afliſe, treſpaſs, or forcible entry may be had 
cls { him. Litt. ſe. 420, 430. If a fine is levied of 
vn frangers to It are to enter and make a claim within 
- Tui %r be barred : Infants after their age, feme 
_ FOR the death of their huſbands, &c. have the 
Ne time, by ſtat. 1 R. 3+, cap. 7. It a diſſciſor levy a 
ve, and the diſſciſee enters his claim in the record of 
the foot of the fine, this is not ſuch a claim as ſhall avoid | 
the ſtatute. 4 Hen. 7. cap. 24, 1 Lill. Abr. 270, 

By ſtat. 4 Ann. c. 16. ſe. 16, No claim or entry 
hall be of force to avoid any fine levied with proclama- 
ions in the Common Pleas, or 1n the court of ſeſſions in 
he counties palatine, or of grand ſeſſions in Wales, or ſhall 
ye a ſufficient eatry or claim within the ſtatute of limi- 
rations, 21 Jace I. cap. 10, Unleſs upon ſuch entry or 
claim an ation be*commenced within one year after ma- 
king ſuch entry or claim, and proſecuted with effect. 
Se Pld. fo. 359. and title Continual claim, 

Clamea admittenda tin ifinere per atturnatim, Is 
a writ whereby the King commands the juſtices in eyre 
to admit one's claim by attorney, who is employed in the 
King's ſervices, and cannot come in his own perſon. 
Reg. of Writs, fel. 19. b. 

Clap-bo2d, 1s board cut in order to make caſlks or 
yeſlels, Stat. 35 Eliz. c, 11. 

Clarentius. See Yerald. 
Claretum, A liquor made of wine and honey, cla- 
_ rified or made clear by decoCtion, &c. which the Germans, 
French, and Engliſh called hippocras. And it was from 
this, the red wines of France we called clairet and claret. 
—— Ad hac etiam in tanta abundantia vinum hic videas, 
& ſuceram, pigmentum, & claretum, muſium & medonem, 
_ Girald, Cambr. apud Whartoni Ang]. Sac. p. 2, p. 280. 

Clarigarius armozm, Aa herald. | 

Clario, A trumpet. ——Statimque clangebant clariones 
& tube, Knighton, anno 12346. 

Claſſtarius, A ſeaman or ſoldier ſerving at ſea,—— 
Omneſque ejus capitaness, milites & claſtiarios, ——Charta 
Caroli 5 Imperatoris Thome Comiti Surr. dat. in urbe 
Londinenſi, 8 Junii 1522, | 

Claſſicum, A ring of beils. Proprie eff concentus 
emnium inſtrumentorum ſimul /5nantium, campanis per totam 
avitatem ad claſſicum pulſantibus. 

Clad, (Brit.) A ditch. —— Per lum rivulum uyſque 
ad queddam claud juxta Coitmaur. Carta Lewellei Prin- 
cipis Wall. dat. an. 1198. 

Clatitnere, To encloſe, or turn open fields into cloſes 
and encloſures. —— Dedt & conceſſi totam culturam ad 
caudendum & faciendum quicquid inde diflis canonicis pla- 
cert, Paroch. Antiq. p. 230. 

_ Claves inſulae, z. e. The keys of the iſland. In the 
Me of Man, all ambiguous and weighty caſes are referred 
to twelve, whom they call Claves in/ulz. 

Clavia, The clovery, or mace, or. club. In the in- 
quifition of ſerjeanties in the 12th and 13th year of King 
John, within the counties of Efex and Hertford 
Bozdin Aylet tenet quatuor libr. terre in Bradwell, fer 
manum Willielmi de Dona per ſerjantiam claviz, 7. e. by 
the ſerjeanty of the club or mace. See Dr. Brady's Aþ- 
bend. to IntroduR, to Engl. Hiſt. þ. 22.” 


| — Clavigeratus, 1. e. A treaſurer of a church. Aliter 
: non Wallingford clavigeratus. Monaſt. 1 tom. 
"I0Ss- | = 
Clauſe rolls / Rotuli clauſe) Preſerved in the Tower, 


and containing ſuch matters of records as were committed 
0 coſe writs. ; 


Clatſentum, Southampton. 
Yor, x; 


E L1® 


| 


Clantſick, Clauſike, The dlatw-ſickneſs or foot-rot in 


ſheep —4n. 1277. invaluit generalis ſeabies ovium per 


untverjam regionem Angliz, que a vulgo dicebatur claulick, 
per quam infete ſunt omnes terre, ad quarum- ſcabiem 
abolendam adinventa eſt quadam untio confefa ex vivo ar- 
gento & unto porcino, Annal. Warverle, ſub an. - 
We have not loſt the diſeaſe, nor found a better receipt 
for it. Cowell, edit. 1721, | 
Clauſtura, Bruſh-wood for hedges or fences.- 
King Henry the Third gave to the prior and canons of 
Chetwode, Quingque carucatas clauſture ad pred. terre 
clauſturam ſuſtinendam. Paroch. Antiq. p. 247. This 
fort of wood is in many parts of England called teenage, 
trom the Sax. ?ynan, to encloſe or ſhut ; whence to tine 
the door, 7. e. to ſhut it. It alfo ſignifies an encloſure; 
or that which fences it, ſa ſepibus, in clauſturis, 'in com- 
munibus, &c. Mon, Angl. tom. 2. fol. 40g, - 

Clauſum fregic, Signifies an ation of treſpaſs; and 
ſo called, becauſe in the writ ſuch a one is ſummoned to 
anſwer quare clayſum fregit, that is, why he did ſuch a 
rreſpals. Mr, Somner, in his Saxon Dificnary, conceives 
the original of thoſe much-uſed words in our law pleading 
might come from the Saxon eder-bryce, which ſignifies 
hedge-breaking, the boughs which cloſe the top of the 
hedge being uſually called etherings. | 
Clauſum paſchae, Star. of IWeſtm. 1. Lendemaine de 
la cluſe de pajcha ; that is, In crajtino clauſi paſehe, or, 
in craſtino ottabis paſch, Which is all one ; viz. the mor- 
row ot the utas of Eaſter. 2 part. Inſt. f. 157. He 
curiam cum viſu Franc ples, tent, apud Maurdin die Jovis - 
prox. pt feſtum clauli patchz, anno 17 Ed. 4. Teſtatum 
fuit quod, Fe. claulum paiche, i. e. Dominica in albis ; 
fic dium, quod paſcha claudat. Ny 

Clatiſura hepae, The incloſure of a hedge.—— 7o- 
hannes Stanley ar. clamat qued iþje & haredes fui fint qui- 
eti de clauſura Heyz de Maucclesfield, /cil. clauſura uniuvs 
redo terre circiter haygam predift. Rot. plac. in itinere 
apud Ceftriam. an. 14. H. 7. | ET 

Clawa, A cloſe, or ſmall encloſure, Ego Adam 
Heleman frater Tlillielmi Heleman fro anime mea ſalute 


ded Des & ecclefue beat. apeſiolorum Petri & Pauli de 
Plimpton. Unam Demum cum horto in villa de Ovreden 


& wunam clawam terr# cum pertinentiis in terra de Ovre- 
den,——- gue ſcilicet clawa terre ſic jacet per partes,— 
Ex Regiſtr. de Plimton. MS. probably from the Saxon 
clea, angulus, a nook of land, | | 
Cleita, Cleia, Clanes, A hurdle. $i mwrdrum in- 
veniatur alicubi, cuſtodiatur 7 diebus ſuper cletam. Leges 


H. 1. cap. 92. ltem pro 18 cladibus faciendis ad ovile ſex 


denar. Soraner Gavel, fo. 190. 


Cleptoz, A thicf or rogue. Dum ſuum dapiferum "4 


manibus þeſſimi cleptoris ne occideretur vellet eripere. Ho- 
veden, anno 946. Flor, Worc, pag. 604, £ 

Clergy {Clervs ) 1s diverſly taken ; ſometimes for the 
whole number of thoſe who are de clero Domini, of our 
Lord's lot or ſhare, as the tribe of Levi was in Judza; 
ſometimes for a plea to an indiftment or an appeal, and 
is by Staunford (PI. Cor. lib. 2. c. 41.) thus defined :— 
Clergy is an antient liberty of the church, which hath 
been confirmed by divers parliaments, and is, when 2 


ſecular judge, he may pray his clergy ; which is as much 
as if- he prayed to be delivered to his ordinary, to purge 
himſelf of the offence objeted. And this might be done 
in caſe of murder. Coke, lib. 4. fol. 46. a. This li- 
berty is mentioned in Articulis Cleri, An. 9 Ed. 2. c. 
26. And note, that the ancicnt courſe of law in this 
point is much altered : for by the ſtatute 'of 18 EZ. c. 
7. Clerks are no more delivered to their ordinaries to 
be purged; but now every man to whom this be- 
nefit is granted, though not in orders, is put to read at 
the bar after he is found guilty, and convicted of ſuch 
felony, and ſo burnt in the hand, and ſet free for the 
firſt time, if the ordinary's commiſſioner or deputy 
ſtanding by do ſay, ——Legit ut clericus ; or otherwiſe he 
ſuffers death' for his tranſgreſſion. — =» ; | 
As to the clergy in general, though they claim an ex- 


| emption from all ſecular juriſdiftion, yet Mathew Paris 


tells us, thar ſoon after 7illiam the Firſt had conquered 
6 L Harold, 


prieſt, or one in orders, is arraigned of felony before a 


_ 
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Harold, he ſubjefted the biſhopricks and abbeys who held | 


per barontam (and who till then were exempted from all 
ſecular ſervice) that they ſhould be no longer free from 
military ſervices; and for that purpoſe he in an arbitrary 
manner regiſtered how many ſoldiers every biſhoprick 
. and abbey ſhould provide, and ſend to him and his ſuc- 
ceſſors in time of war; and having placed theſe regiſters 
of eccleſiaſtical ſervitude in his treaſury, thoſe who were 
agarieved, departed out of the realm, 

But the clergy were not till then exempted from all 
ſecular ſervice ; becauſe by the laws of King Edgar they 
were bound to obey the ſecular magiſtrate in three caſes ; 
v1z, upon any expedition to the wars, and to contribute to 
the building and repairing bridges and caſtles for the de- 
fence of the kingdom. | 

It is probable that by expedition to the wars, it was 
not intended that they ſhould perſonally ſerve, but con- 
tribute towards the charge. One they mult do; as ap- 
pears by the petition to the King, anno 1267, viz. Ut 
omnes clerici tenentes per baroniam vel feudum laicum, per- 
ſonaliter armati procederent contra regios adverſarios; vel 
tantum ſervitium in expeditione regis invenirent, quantum 
pertineret ad tantam terram vel tenementum. Their an- 
{wer was, That they ought not to fight with the mili- 
tary, but with the ſpiritual ford, that is, with prayers 
and tears; that they ongh# to maintain peace, and not 
war, and thar their baronies were founded in charity, 
for which reaſon they ought not to periorm any military 
ſervice. Blount, Cowell, edit. 1727. 


t. Original of the benefit of dergy.. 


2. In what offences benefit of clergy was 


allswed or not, 
before and by the flat. 25 Id. 3. C. 4. | 


3. In what offences benefit if clergy is taken away by as 
of parliament, ſubſequent to ſtat. 25 Id. Z. C. 4. 


4. tn what offences benefit of clergy is n5w allowed. 


G5, WWhat perſons are or are nit capable of the benefit of 


clergy. 


6. At what time clorgy is to be all;wed, and of the man- 
ner and effef of allowing it. 


i. Original of the benefit of clergy. 


Anciently princes and ſtates, converted to chriſtianity, 
ic favour of the clergy, and for their enconragement in 
their offices and employments, and that they mignt not 
be {o much intangled in ſuits, did grant to the clergy very 
bountiful privileges and exemptions ; particularly, an 
exemption of their perſons from criminal proceedings. in 
ſome capital caſes before ſecular judges ; which was the 
true original of the benefit of clergy. 

The clergy increaſing in wealth, power, honour, 
number, and intereſt, afterwards ſet up for themſelves ; 
and that which they obtained by the favour of princes 
and ſtates at firſt, they now begin to claim as their 
right, and a right of the higheſt nature, namely, by 
the law of God; and by their canons and conſtitutions 
endeavoured, and in ſome places obtained, vaſt exten- 
ſions of theſe exemptions both with regard to the perſons 
concerned, to wit, not only to perſons in holy orders, 
but alſo to all that had any kind of ſubordinate miniſ- 
tration relative to the church ; and likewiſe in reſpe&t of 
the cauſes, exempting as far as they could all cauſes of 
clergymen, as well civil as criminal, from the. juriſdic- 
tion of the ſecular power, and wholly ſubordinating 
_ them immediately, and only to the eccleſiaſtical juriſdic- 
tion, which they ſuppoled to be lodged firſt in the pope 
by divine right and inveſtiture from Ghrift, and from the 
pope ſhed abroad into all ſubordinate and eccleſiaſtical 
juriſdiction, 

And by this means they endeavoured, and in ſome 
kingdoms, and for ſome ages obtained, that there was a 
double ſupreme power in every kingdom ; the one eccle- 
ſiaſtical, abſolute, and independent upon any but the 
pope, over eccleſiaſtical men and cauſes; and the other 
lecular, of the King, or civil magiſtrate, 


0-1: Þ 


Bat this claim of exemption, 


much in this kingdom, Although it obtained 


« { yet it grew fo by | 
that it was from time to time qualified and brig 


the civil power, ſometimes by a&s of 94.4; 

it away in ſome caſes, Romer Yo the oo ny 
and conſtruCtion of the judges, and Cannes? ho 
contrary uſage of the kingdom : for eccleſiaſtica] Y the 
never bound in England farther than they were Srracny 
and ſo had not their authoriry from their own Fanny 
and obligation, but from the uiages and cuſtoms On 


kingdom that admitted them, and only fo far for 
were ſo admitted, J 10 1ar forth as they 


And therefore as to the exem 
civil ſuits between party and party only, if upon the dj; 
tringas he was returned clericus & beneficiatus nan babens 
laicum feodum, proceſs iſſued to the bilhop to brins ba 
in; and in caſe of a ſtatute merchant they were by ipeci 
acts exempted from arreſts by capias : bur yet they = 
not exempt from the' juriſdiction of civil courts in civil 
cauſes ; yet anciently they atcempted this alſo jn the 
King's courts, but with ill ſucceſs, and fo they nexer 
attempted it after. 2 Hale's Hit. P. C. 524, 324 
325-' M.. 5 & 8 Ed. 1, P. R.- Rot. 13;: Cant. - fil 
ham Foyce plaintiff brought an ation againſt Guy Bcr- 
timer, refor of Kingston, for beating him, and cuttins 
oft his upper lip with a knife; the defendant pleaded qucd 
iþ/e oft clericus, & non debet hic reſpondere, and that was 
all the anſwer he would give; Et quia querela ifta nm tay- 
git vitam & membrun, ſed eft guedan tranſgreſſio perſe- 
nalis, nec iþſe vult in curia domimi regis reſpondere ad Quic- 
relam iftam : judgment was given for the plaintiff to te. 
cover i007. damages taxed by the court, and the deſen- 
dant was committed to gaol, and afterwards paid tweuty 
marks to the King for a fine, 2 HZ. H, P.C. 325. : 

It the clergy were indicted in caſes criminal, but not 
capital, nor wherein they were to loſe lite or limb, their 
privilegium clericale was not allowed them, an4 therefore 
not in indictments of treſpaſs, petty larceny, or killing 
fe defendendoa. Stamf. P, C. fel. 124. a. 

If they were indicted of high treaſon, clergy was not 
allowable, and therefore Hil. 2 H. 4. Rt. 4. B, R. 
Rex, where the biſhop of Carlile was indifted ot high 
treaſon, and inſiſted upon his privilegium clerica'e, quia 
ebiſcopus unfus, yet this claim was diſallowed, and he put 
epon his trial, and convicted, 2 H. H. P. C. 326. 

Yet Hil. 17 Ed. 2. Rot. 87. in dorſo, Heref, cram 
rege, the biſhop of ' Hereford, indited of high treaton 
for levying war againſt the King, alledged, that he was 
epilcopus Heref. ad voluntatem Dei & ſummi  pontijis, 
and could not anſwer ab/que ofenja divina & fanfie 0: 
cleſiv. Therenpon the plea was' adjourned into parlu- 
ment, where the biſhop anſwered as bciore, and the. 
archbiſhop of Canterbury claimed him, and had tim; 
thereupon it was ordered, that day ſhould be given n 
the King's Bench to the biſhop, and the archbilnop was 
to have him there at the day, and in the mean time 2 
writ ifſned to the ſheriff of Here. to return twenty-four 
to inquire, as if he had pleaded, gued venire faciat 7 © 
tales, &c, ad inquirendum prout moris eſt, &c, pro Jidity 
&c. returnable at the fame day; the biſhop appeared ace 
cordingly in the cuſtody of the archbiſhop, and the jury 
found him guilty, 1deo conſederat” eft, quod pradictus pi 
copus tanquam convittus, &c. remanet Penes pr _ 
archieþiſcopum ut prius, &c. and all his goods and chat- 
tels, lands and tenements were ſeized into the King 5 
hands by writ directed to the ſheriff: upon which it is 
obſervable, 1. That a kind of allowance 15 made of Copy 
in high treaſon, 2. That notwithſtanding his claim : 

et a writ iſſued to ſummon a jury, who 1quire 
clergy, yet a writ 1 Jul) 7 his 
whether guilty or not. 3. That upon this plea, ts Ay 
:nquiſition, though he had his clergy, it was #7 cierieus 
1INqQUIN 3 g 
convitus. 2 H. H. P. C. 3206, 327+ , 2 homags 

Note, In the parliament of the 1 Ed. 3. this Je : "Xh 
was reverſed for this cauſe, that the juſtices took the y” 
quiſition, licet idem epiſcopus in aliquam inqjeHees 2 | 
non poſuiſſet. Clauf. 1 Ed. 3. fart. 1. I 13 
the judgment was given upon the a yas & at 
upon nihil dicit for ſtanding mute, and thereior 


ption of the clergy "I 


| 


3 


Poe 2 H, H, P, = 327» But 


Cc L E 


bur afterwards 7: 21 Ed. 3. Rot. 23. Hertford, Rex, 


2 was indicted for a conſtruttive treaſon, 
oy la royal power, and thereupon claimed the 
_ ' of clergy, Et quia privilegium clericale in hujuſ- 
we ji ſeditionis ſecundum legem & conſuetudinem regnt 
+ Qenut ebtentas & uſitatas non eft allocandum, &c. que- 
fitum off ab eo ſepius qualiter ſe velit acquietare; he till 
replied, that he was a clerk, afſerens ſe nolle aliam reſþon- 


fonem zxhibere; and thereupon he is committed to the 


marſhal ad penitentiam fuam ſecundum legem & conſuetu- 


om reont ſubiturum, Oc | 
a_—_— denied in ſuch a treaſon, yet penance 
awarded, though the charge was treaſon, 

Yet at Common law before the ſtatute of 25 Ed. 3. 
eaþ. 4+ þro clero, it ſeems that clergy was allowable to 
him that was indicted for counterfeiting coin, or for 
counterfeiting money. 3B. Clergy 31. But that is altered 
by the ſtatute of 25 Ed. 3. pro clero, 

If clerks were indicted with theſe clauſes, in/idiatores 
viarum © depopulatores agrorum, clergy was denied them, 
and therefore the at of 4 #, 4. cap. 2. was made to 
put theſe clauſes out of indiftments, and to allow clergy, 
if they were in the indictment. 2 Z. Hif. P. C. 328. 

Again, as it was denied in reſpect of ſome offences, 
ſo this privilegium clericale was by the Common law 
abridged in reſpect of the perſon; for certainly by the 
- Canon Jaws nuns had the exemption from temporal ju- 
riſdition, but the privilege of clergy was never allowed 
them by our law. See ſtat, 21 Jac. c. 28. /ef, 6 & 7. 

Again, though the ordinary took himſelf to be the 
judge of the allowance of the clergy, and of the pur- 
gation of the clerk, yet the King's courts took that cou- 
rage to make the ordinary but a miniſter, and themſelves 
judges of the allowance of the clergy and purgation. 
21 £d.4. 21. b. 9 Ed. 4. 28. a. 

'And fo the judges of the Common law would often- 
times deliver the clerk to the ordinary, but ab/que purga- 
tionez as where the clerk is attainted by ontlawry, or by 
judgment, or convitt by* his own confeſſion, or upon ap- 
peal. Stamf. P. C. lib. 11. cap. 49. 3 H. 7..12. a. 
10 Ed, 3. Coron. 247. Hob. Rep. 288. Secarl and Wil- 
lams; or if he were a notorious malefa&tor, Fide 10 Ed. 3. 
Gron, 247. or if he be convi&t by verdi&t of counter- 
feiting the ſeal or coin at Common law before the ſta- 
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2. kiwket fonges han t 0 . clerg was allo by BY, 
before and by the flat. 25 "4 4 "y Fd wen 0r 20r; 


In caſe of high treaſon againſt the King, clergy was 
never allowable in wx kingdom. 2. Ha. H, P.C. 330, , 

"The ſtatute of 25- Ed. 3. for the clergy, was made in. 
the parliament held in Hil, 25 Ed. 3. which was in the 
ſame parliament, wherein the ſtatute of declaration of 
treaſon was made, commonly called the fatute of pur- 
veyance.” 1d; #6. OFT Wo 
_ By this ſtatute 9 Clero, cap. 4. it is enatted, © That 
all manner of clerks, as well ſecular as religious, which 
ſhall be from henceforth conviCt before ſecular judges, for 
any treaſons or felonies touching other perſons than the 
King himſelf or his royal Majeſty, ſhall from henceforth 
have and enjoy the privilege of holy church, and ſhall be 
without impeachment or delay delivered to. the ordinaries 
demanding them; and upon this the archbiſhop promiſeth, 
that upon the puniſhment and ſafe keeping of ſuch clerks 
offenders, which ſhall be delivered to the ordinaries, he 
ſhall thereof make a convenient ordinance, whereby they 
ſhall be ſafely kept and duly puniſhed, ſo that no clerk - 
ſhall take courage to offend for default of correCtion.” 

At the ſame parliament it was declared what was trea- 
ſon, and amongſt the reſt, counterfeiting the great or 
privy ſeal, or the King's coin, is declared treaſon, and 
put in the ſame rank with compaſſing the King's death 
or levying of war, and it is thereby cnaCted, that no other 
offences than what are therein declared, be treaſon, til} 
declared by parliament. 2 Z#. H. P.C. 331. 

Before this ſtatute, - there were two ſorts of treaſons 


another of leſs note. _ | 
'Fhoſe of the greater note. were tnſþiring the King's 
death, levying of war againſt the King, adhering to his 


ſtatute of 25 Ed, 3. which came under the general and 
obſcure names of /edition, and accroaching of royal power. 
2 H. KH. P.C.-331. | 


In any of theſe a party convict had not his clergy at 


Ed. 3:B:-R. Rot. 23-Rex. 1d, 6: © * 
But there were other treaſons that concerned the 
King, which were of an inferior note, namely counter- 


tute of 25 Ed, 3. bib. parl. 18 Ed. 1. Berton's Caſe; | feiting the ſeal and counterfeiting the coin, and theſe (the 


or if he be committed by record' to the ordinary ab/que! 
purgatione. Hob. ubi ſupra. 2 H. H. P, C. 328. 

And in theſe caſes, if the ordinary admitted him to 
his purgation, he was fineable for it as a great miſde- 
meanor, and the party delivered by ſuch purgation ſhall 
be again committed to priſon, M. 34 & 35 Ed. 1. Rot. 
$9 Kanc, B, R. The caſe of Hugh Forſham delivered 
by William Tefta, and another commiſſionated from the 
Pope; and the entry in ſuch caſes is, Liberatur ordina- 
T1 tanquam clericus convietus & utlegatus ad jaluo cuſto- 
diend periculo, quod incumbit, &c. & inhibitum eft eidem 
ordinario, ne ad aliquam purgationem ifſius A. B. procedat 
doming rege inconſulto, eo quod fpradiftus A, B. pro felo- 
uns, Sc, utlegatus eft, &c. H. 14 Ed. 3. B. R. Rot. 
19. Rex, Suff. Lond, The caſe of Fohn de Hemmyngeſton, 
chaplain. But indeed, if the clerk had his clergy, and 


vere generally delivered to the ordinary, he might admit | 


to make his purgation, and upon fſignification there- 
hs by the ordinary into the Chancery, a writ ſhould 
ſue to the ſheriff to deliver unto the party ſo purged all 
is goods and chattels ſeized into the King's hands upon, 
that occaſion, if Fugam fecerit ea occaſione. F. N. B, 
66.4. And this is to ſhew, that whatſoever weight the 
gymen laid upon their canons and their exemptions 
rom the ſecular juriſdiftions, yet their canons or con- 
ſitutions, or pretenſions or claims of this kind were not 
binding here, nor ſo taken farther than either by aCts of 
parliament, or the common acceptation of the kingdom 
were received, and therefore theſe privileges re- 
cred divers alterations and correftions, and reſtrictions 
the temporal judges, as the occaſton required. 2 #. 
'te C. 329, 330. 


latter eſpecially) had only judgment as in caſe of petic 
treaſon, namely, to be drawn and hanged; 1, 6. | 
And it ſeems before the ſtatute of 25 Ed. 3. of treaſons, 
clergy was allowed in both theſe caſes, as appears by the 
old book of E. 3. B. R. tit. Clergy, Þlacito ultimo, and 
the judgment in parliament of 18 Ed. 1. in Bertor's caſe, 
who being convict for counterfeiting the King's ſeal, had 
his clergy, but tradatur ordinario fine purgatione. 41d. ib, 
But now, as to the ſtatute of 25 Ed. 3. pro clero, and 
the ſtatute of 25 Ed. 3. at the ſame parliament de pro- 
ditionibus, laying them both together in all caſes of treafon 
touching the King himſelf or his royal Majeſty, clergy is 
wholly taken away, and in all other caſes of treaſon or 
felony, clergy is allowed; and conſequently in murder, 
robbery, petit treaſon, clergy is reſtored and ſettled by 
this a&t of parliament. 2 H. H. P. CG, 332. | 
But whatſoever is declared treaſon againſt the- King 
by the ſtatute of 25 Ed. 3. de proditionibus, as well coun- 
terfeiting the ſeal or the money of the kingdom, as any 
other treaſon therein declared, is wholly exempted from 
clergy. 2 H. H.P.C. 332. cites 19 H. 6. 47. b. Staurif. 


P. C. lib. 2, cap. 42. fol. 124. a. M. 31 Ed. 3. coram 


Rege Rot. 18. Rex, in dorſo, Bucks ; caſus abbatis de Mu- 


ſenden pro reſecatione & falſificatione legalis Monete, 24 
H. 8. Spelman's Reports accordant adjudge, 2 Co. 


Inſt. 635, 636. ſuper Artic' Cler, © + 
So that at this day, in all caſes of high treaſon, whether 


thoſe declared by the ſtatute of 25 Ed. 3: de proditionibus, 


or other treaſons newly enacted fince, . the privilege of 
clergy is wholly taken away. -2 H. H. P. C. 332. 


In all felonies, that were at Common law before the 


ſtatute of 25 Ed. 3. pro Clero, and in all cafes ps Low 


) 


| 


that concerned the King, one was of great note, and | 


enemies, and two others, that are fince abrogated by the 


Common law, This appears by the judgment, T. 21 


G -L--E 
treaſon by that Natute, the privilege of clergy is reſtored 
and ſettled. | 

And therefore in all ſuch felonies or petit treaſons, 
which were ſuch at the time of the ſtatute of 25 Edw. 3. 
caþ, 4. pro Clero, clergy is allowable, unleſs in ſuch caſes 
where it is taken away by ſubſequent aCts of parliament, 
and ſo far forth only as the ſame is ſo taken away. 
14. ib. 

But there ſeem to be two felonies, where clergy was 
not allowable notwithſtanding this act, namely, certain 
as, that by interpretation of law were hoſtile aCts, viz. 
1. Infidiatio viarum & depopulatio agrorum. 2, Wiltul 
burning of houſes. | 

Concerning the former of theſe it appears, that in/idia- 
fores viarum and depopulatores aprorum were ouſted of 
their clergy, notwithſtanding the ſtatute of 25 Ed, 3. 
cap. 4. pro Clero. | 

Rot. Parl. 4 H. 4. n. 3. There was a complaint in 
parliament by the archbiſhop of Canterbury and clergy, 
whereupon it was enacted, that that general clauſe ſhould 


be left out in inditments, and words of the ſame effet. 


inſerted, and that notwithſtanding the indictment carried 
the ſame effe&t, yet benefit of cjergy ſhould not be denied, 
as appears at large by the ſtatute of 4. H. 4. cap. 2, 

As to wilful burning of houſes, clergy was not allow- 
able by the common law. 2 H. H, P. C. 333. 

As to /acrilege, though ſome. later ſtatutes were made to 
ouſt clergy in that crime, yet it ſeems at Common law, or 
- at leaſt after the ſtatute of 25 Zd. 3. c. 4. pro Clero, it was 
allowable, as appears 26 A//iſe 27, where it is agreed by 
the juſtices, that a perſon indicted of robbing a chapel and 
breaking a church ſhould have his clergy; but it ſeems, 
it was with this difference, that it the ordinary refuſed 
him, as he might, he ſhould not have his clergy, 20 
Ed. 2. Coron. 283. 
wiſe the court will allow it him. 26 4/i/e 27. 


3. In what offences benefit of clergy is taken away by as 
of parliament, ſubſequent t9 25 Ed. 3. Cc. 4. | 


As to new felonies made by a&ts of parliament ſince 
25 Ed. 3. this general rule holds, that it an act of par- 
liament make a felony, and doth not take away clergy in 
expreſs words, in all theſe caſes clergy is allowable, And 
if it doth make a felony, and takes away clergy not gene- 


rally, but in ſuch or ſuch caſes, regularly in other cafes. 


clergy is allowable; as if it take away clergy in cafe the 
party be convicted by verdict, yet he ſhall have his clergy 
if he ſtand mute, 2 Hale's Hi. P.C. 334, 335. | 
But as to ſtanding mute, tais is in part remedied by 
the 3 IW. c. 9. ſet. 2. which enacts, that if any perſon 
be indi#ed of any offence, for which by virtue of any 
Former ſtatute he is excluded from clergy, it he had been 
convicted by verdict or confeſſion ; if he ſtand mute, or 
will not anſwer directly, or challenge peremptorily above 
20 of the jury, or be outlawed, he ſhall not be admitted 
to his clergy. But this extends not to appeals, nor to 
offences made felonies by ſubſequent ſtatutes, 2 Haw. 
48, | 
, But if the ſtatute enacts generally, that it ſhall be fe- 
lony without benefit of clergy, or that he ſhall ſuffer as 
in caſe of felony without benefit of clergy, this excludes 
It in all circumſtances, and to all intents. 2 H YÞ, 


$. 

It follows farther, from what has been ſaid, that in 
all caſes where an act of parliament ouſteth clergy, in caſe 
of any felony, the indictment mult preciſely bring the 
party within the caſe of the ſtatute; otherwiſe, although 
poſſibly the fact itſelf be within the ſtatute, and it may 
ſo appear upon the evidence, yet if it be not fo alledped in 
the indictment, the party, though convict, ſhall have his 
clergy. 2 H, H. 336. 

But although the caſe be ſo laid in the indictment, that it 
comes Within the ſtatute, to exempt the priſoner from 
clergy, yet if upon the evidence it fall out, that though it 
be a felony, yet it is not ſo qualified as laid in the indict- 


Staunf. F.C, 123, 124. but other- | ; 
MM. c. 9, a woman convitted or outlawed for any telony, 


40 days : and the clerk of the crown, when the judges 


CL: 


ment, the jury ought to find him guilty of the felony ſim 
ply, but not as to the matter laid in the indictment ad 
thereupon the priſoner ſhall be admitted to his clergy ; and 
this is commonly done. 2 H.H. 336. ; 

But if the offence was capital at Common law. and a 
ſtatute only excludes it 'from clergy, the inditment in 
ſuch caſe need not conclude againft the form of the ſtatute 
becauſe the ſtatute doth not alter the nature of the offence, 
but leaves it to its proper judgment, and only takes away 
a perſonal privilege of exemption from ſuch judomen; 
2 Haw. P.C, 342. Es Pats 

Furthermore, from what hath been obſerved above, jt 
follows, that where an a&t taketh away clergy from th 
principal, and faith nothing of the acceſfary, the acceC. 
{aries, as well before as after, ſhall have their Clergy, 
11 Go. 37, EG 


For the ſeveral offences which have been excluded the be- 
nejit of clergy by atts of parliament made ſince 25 Ed, 3, 
c. 4. {ce title Felony, 


4. [n what offences benefit of dlergy is now allowed, lee 
title Felony. 


5. What perſons are or are not capable of cleroy, 


By a favourable interpretation of the ſtatutes relating to 
the benefit of clergy, not only thoſe attually admitted into 
ſome inferior order of the clergy, but alſo thoſe who 
were never qualified to be admitted into orders {whici 
was formerly tried by putting them to read a verſe) hays 
been taken to have a right to this privilege, as much as 
perſons in holy orders. 2 Haw. 338. 

By the Common law, a woman couid not have the 
benefit of clergy ; but now by the ſtatute of 2 74, & 


for which a man might have his clergy, ſhall, upon pray- 
ing the benefit of that ſtatute, be ſubjeCt only to ſuch pu- 
niſhment as a man would be in the like caſe, _ 

A perſon convicted of hereſy, a Jew, or a Turk, ſhall 
not have their clergy; but a perſon excommunicate ſhall 
have his clergy. 2 H, H. 373. 

Alfo every perſon (not being within orders) who hath 
been once admitted to his clergy, ſhall not be admitted i0 
the ſame a ſecond time. 4 H, 7. cap. 13. | 

And if he is convicted of murder, he ſhall be marked 
(unleſs he is a peer, 2 Z. H. 376) With an M, on the 
brawn of the left thumb ; and if for any other felony wita 
an F, by 4 ZH. 7-c. 13. | 

Bat he ſhall not be ouſted of his clergy, by the bare 
mark in his hand, or. by a parol averment, without the 
record teſtifying it, or a tranſcript thereof, according to 
the following ſtatutes. 2 7. H. 373» 

By ſtat. 34 & 35 H. 8. cap. 14. The clerk of the 
crown, or 'of the peace, or of affiſe, ſhall certify a tran- 
ſcript briefly of the tenor of the indictment, outlavry, 
or conviction, and attainder, into the King's bencn 


of afliſe or juſtices of the peace write to him for the 
names of ſuch perſons, ſhall certify the ſame, with the 
cauſes of the conviction or attainder. | ; 
Another method is given by the ſtat. 3 IWill, & Wo 
c. 9. ſet. 7. which enacts, that the clerk of the ou n, 
clerk of the peace, or clerk of afliſe, where a Pf 
admitted to clergy thall be convicted, ſhall at thc w_ 
of the proſecutor, or any other on the King's ve The 
certify a tranſcript briefly and in few words, Contain! 's 
the effe&t and tenor of the indiftment and purines 
his having the benefit of clergy, and the addition © = 
party, and the certainty of the felony and conviction, 


the judges where ſuch perſon ſhall be indicted for any 
[ſubſequent offence. RE 

Alſo it ſeems, that if the party deny that he 15 
ſame perſon, iſſue muſt be joined upon it, a 
found upon trial that he is the ſame perſon, 
be ouſted of clergy. 


nd it mult ve 
before he cart 


2 He: H, 373” 
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6. At what time clergy is #0 be allowed, and the efe8t of 
allowing tt EY 

py the ancient Common law, the benefit of clergy 

*« demanded as ſoon as the priſoner was brought to the 
wy before any indictment or other procecding againſt 
ba, it this was found a great inconvenience to the 
Num - becauſe poſſibly he might have been acquitted 
grey Pace or if not, yet in caſe of an inqueſt of office 
> or his challenges to tuch inqueſt, and yet upon ſuch 
oft found, he forteited his goods, and the profits of 
Me inday and therefore Prijot Ch. ], with the advice of 
Sis judges, in the reign of Hen. 6. for the ſafety of 
hi :nnocent, would not allow the priſoner the benefit 
f clergy before he had pleaded to the felony, and (having 
the benefit of his cbailenges and other advantages) had 
yet convicted thereof; which courſe hath been generally 
obſerved ever fince. 2 nfl. 164, 2 H. H. 378. 

And this benefit of clergy may be ailowed by the 
court in diſcretion, though the party challenge it not. 
Hale's Pl, 239: 

"Pectows Frye to their clergy nay be continued in 

riſon as a further puniſhment, not exceeding one year. 
, cap." 7 + | 

perf ng : Geo. 1, caþ. 11. Perſons convicted of of- 

fences within benefit of clergy (except receivers and 

buyers of ſtolen goods) may, inſtead of being whipped 

and burnt in the hand, be tranſported for feven years. 

A perſon admitted to his clergy forfeits all his goods 
that he hath at the time of the conviction. 2 #. # 
88, 

; But preſently upon burning in the hand, he ought to 
be reftored to the polleflion of his lands, and from thence- 
forth to enjoy the profits thereof, 2 H. H. 388. 

Alfo, it refores him to his credit; and confequeatly 
enables him to be a good witneſs, 2 Haw. 364. 

And it is holden, that after a man is admitted to his 

_ clergy, it is aCtionable to call him felon ; becauſe his 
offence being pardoned by the Ratute, all the infomy and 
other conſequences of it are diſcharged. 2 Haw. 365. 

. Clertco adinittendo, Is a writ to the biſhop for the 
admitting of a clerk to a benetice upon a ne admittas 

_ tried and found for the party that procureth the writ. 

Rep. -Orig: for Jt. | | | 

Clerico capto per ſfatuttim mercatopiim, &c, Is a 

writ directed to the biſhop, for the delivery of a clerk out 

of priſon that is in cuſtody upon the breach of a /fatute 
merchant, Reg. Orig. fol. 147. . ; | 
Clerico convicto commiſto gaolae in vefecttr o2df- 

narit deliveranyo, &c. Is a writ for the delivery of a 

clerk to his ordinary that formerly was convicted of 
icony, by reaſon his' ordinary did not challenge him ac- 

cording to the privileges of clerks. Reg. Orig. fol. 69. a. 

Clerico infra facros ozdines conftituto non eli- 


Kendo in officium, Is = writ dire&ed to the bailiffs, &ec, | 


that have thruſt a bailiwick or beadleſhip upon” one in 
holy orders, charging them to releaſe him again. Reg. 
Orig. fol. 14%. a. | Ke 

_ Ulericuis. This word was uſed for a ſecular prieſt, 
nn oppoſition to a relig:ous or regular, King 7obn; in the 
me of the interdic?, committed to William de Cornhull, 
and Gerard de Camvill, Omnes terras & res abbatum 
& priorum, & omnium religioforum, & etiam clericorum de 
epiſcoþatu Linc. Paroch. Antiq. p. 171. | 


Clericus ſacerdotis, A pariſh clerk, or inferior aſ- 


ſiſtant to the parochial prieſt, who uſually took an oath of 
idelity from this ſervant. Before the Reformation, the 
rettor was ſometimes obliged to provide and maintain his 
own clerk; and ſometimes the religious appropriators were 
bound to find and ſupport a clerk, as a menial ſervant to 
the vicar. So in the churches appropriated to the abbey 
of Oſeney, Canonici vero clericum wvicario, & eccleſie 
miniſterio, & ejus obſequio devotum invenient, qui juramentum 

Jdelitatis iſo vicario praſtabit, Ubi autem non fuerint 
 canomiet refidentes, clericus, qui ut ſupra diftum eft, expenſis 
forum procurabitur, clavem eorum deferet in dom eorum, Oc. 
Paroch. Antiq. p. 304. The pariſh clerks were formerly 


wa _ of letters, and to teach a ſchool in the pariſh, 
oL. 1. | | 
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and were ſometimes eleted by the parithioners, two £8 
each church, as the /acri/lan or /exton, and ork in ous! 
city churches, being ſaproſed to live upon the alms and. 
voluntary contributions of their elcfors., 7:hn Pecks 
ham archbiſhop of Canterbury, anno 1280, ordained the| 
church of Banguel, and the chapels annexed to it. 
Volumus inſuper ibidem eſſe duos clericos Scholafticos fer pas 
rochianorium, de quorum habeant vivere eleemoſynis, induſtriam! 
eligendes, qui aquam benediftam circumſerent in parcchiant 
ac capellis diebus dominicis & ſeſtivis, in divints miniſtrantes 
aons, © profeſiis diebus diſciplinis ſcholaſticis indulgentes. 
Mon. Angl. tom, 3. p. 237. Pariſh clerks were to be 
[choolmaſters in country villages, by the conſtitutions of 
Alexander biſhop of Coventry, anno 1237, &c, Fence 
the {chool-houſe or place of teaching was often in the 
beltrey, in the church-porch, or ſome contiguous build- 
ing; and hence the prophaner uſe of teaching in the 
Chancels. It would however be of pood ſervice to the 
church and nation to reſtore this ancient praQtice, eſpe- 
cially in remote country villages, where the clerk would dg 
wore to the ſervice of God and the benefit of the people, 
!t he were able to inſtruct the children in reading and 
writing, andunderſtanding the church catechiſm ; thus they 
might be bred to ſome lenfe of Chriſtianity and goad 
manners. CGymwell, ent, 1727. CLE 

.Clicerk { Clericus }) Uath two fgnifications; one as it 
is the title of him that belongeth to the holy miniſtry of 
the church, that is (as-we reckon) either miniſter or- 
deacon, or what other degree or dignity ſoever; though 
accorcing to former times, not only facerdotes & diacent 
but alſo /abdiaconi, leftores, acholythi, exorciſte, & oftiarit 
were Withia this account, as they be at this day, - where 
the canon Jaw bath full power. And in this ſignification 
a clerk is cither religious (otherwiſe called regular) or 
ſecular, Jn. 4 H. 4. c. 12, "Uhis word clerics coms 
prehends all forts of prieſts, deacons, and others-in holy 
orders, either ſecular or regular; but more properly a mi- 
niſter or prieſt, or on2 wio is more peculiarly called 7 
fortem Domini. Poor Vicar's Plea, fol. 13, Yet Johannes 
Sawvell clericus Domini Regis, (ſcil. E, 1. ) was ſuppoſed to 
ſignity ſecretary or clerk of his council, Antiq. of Not- 
tinghamhire, fel. 317. "The other ſignification of this 
word noteth thoſe that by their ſunCtion, or courſe of 
life, praliſe their pen in any courts, or otherwiſe; ag 
namely, the clerk of the rolls of parliament; clerks of 
the Chancery, and ſuch like ; whoſe offices ſhall be fer in 
order. Cowell, edit. 1727. . | ye 

Clerk of the as, Is an officer of good account in the 


mentioned in the ſtat. 16 Car. £. cap. 5. and 22 & 23 
Car 2. + 

Clerk of the affidavits,” In the court of Chancery, 
is an officer thar files all affidavits made uſe of in'court. 

Clerk of the aſſiſe /Clericus aflſarum } Is he that 
writes all things judicially done by the juſtices of af//e in 
their circuits. Cromp, Furiſd. fl, 227, 9, 94> 66 

Clerk of the batils, Is an officer belonging to tle 
court of King's Bench, mentioned in ſtat. 22 & 23 
Car. 2. Cc. 9. | pe 

Clerk of the check, Is an officer in the King's Court, 
ſo called, becauſe he hath the check and controlment of 
the yeomen belonging either to his Majeſty, the Queen, 
or Prince; either giving leave, or allowing their ablences 
or defetts in attendance, or ditniniſhing their wages for 
the ſame. He alſo nightly, by himfelt or deputy, takes 
the view of thoſe that are to watch in the court, and 
hath the ſetting of the watch, This officer is mentioned 
in ſtat. 33 #7. 8. cap. 12. Alſo there is an officer of the 
ſame name in the King's navy, and mentioned in Rat, 
I9 Car. 2,.C. I. * | ; 

Clerk of the cheſt, Keeps an account of the monies 
colleCfted, and kept in a chef, for the uſe of ſick and 
maimed ſeamen and mariners, mentioned in ſtat. 16 
"Clerk of the crown (Clericus corome ) Is a clerk or 
officer in the King's Bench, whoſe funCtion is to frame, 
read, and record all indictments azainſt traitors, felons, 

6 M and 


Navy-office, who receives and records all orders, contracts, 
bills, warrants, and other buſineſſes tranſated by the 
Lord Admiral and commiſſioners of the navy; and is. 
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and other offenders there arraigned or indifted upon any 
publick crime. He is otherwiſe termed, clerk of the crown 
office. And in ſtar. 2 Hen. 4. cap. 10. he is called clerk of 


the crown of the King's Bench. 


Clerk of the crown in Chancery {Clricus crrone 
in Cancellaria) Is an officer there, who, by himſelf or 
deputy, is continually to attend the Lord Chancellor or 
Lord Keeper; writes and prepares, for the great ſeal of 
England, ſpecial matters of ſtate by commiſſion, or the 
like, either immediately from his Majeſty, or by order of 
his council, as well ordinary as extraordinary, viz. com- 
miſſions of lieutenancy, of juſtices itinerant, and of aſliſe 
of oyer and terminer, of gaol-delivery, and of the peace, 
with their writs of aſſociation, and the like. Alſo, all 
general pardons upon grants of them, at the King's co- 
ronation, or at the parliament, where he ſits in the Lords 
houſe in parliament-time; into whoſe office the writs of 
parliament, made by the clerks of the petty-bag, with the 
names of the knights and burgeſles elefted thereupon, 
are to be returned and filed. He hath alſo the making of 


all ſpecial pardons and writs of execution upon bonds of 


ſtarute-ſtapel forfeited, which was annexed to his office in 
the. reign of Queen Mary, in conſideration of his con- 
tinual and chargeable attendance : both theſe before being 
common for every curſitor and ,clerk of the court of 
Chancery to make. See Chancery. 

( lerk of the declarations, An officer in the court of 
King's Bench that files all declarations in cauſes there 
depending after they are ingrofſed, &c, _ 

Clerk of the vcliveries, 1s an officer in the Tower, 
who takes indentares of all ſtores iſſued thence. 

Clerk of the erro0s (Clericus errorum }) In the court 
of Common Fleas, does tranſcribe and certify into the 


King's Bench the tenor of the records of the cauſe of 


action, upon which the writ of error (made by the cur- 
ſitor) is brought, there to be adjudged and determined. 
"Phe clerks of the errors in the King's Bench does like- 
wiſe tranſcribe and certify the records of ſuch cauſes in 
that court into the Exechequer, if the cauſe or aCtion were 
by bill; if by original, the Lord Chief Juſtice certifies the 
record into: the houſe of peers in parliament, by takin 
the tranſcript from the clerk of the errors, and delivering 
it to the Lord Keeper, there to be determined, according 
to the ſtatutes 27 E/. 8. and 31 EL, 1. The clerk of 
the errors in the Exchequer does tranſcribe the records, cer- 
tified thither out of the King's Bench, and prepares them 


| for judgment in the court of Exchequer, to be given by 


the juſtices of the Common Pleas, and barons there. 
See 16 Car. 2. cap. 2.and 20 Car. 2. cap. 4. 

Clerk of eſſoins {Clericus effeniorum) Is an officer 
belonging to the court of Common Pleas, who keeps the 
eſſoin rolls, and hath for every execution to bar the eſſoin, 
in caſe where the party hath omitted his time, ſix pence. 
He hath alſo the providing of parchment, and cutting it 


- out into rolls, and marking the numbers upon them, 


and the delivering out of all the rolls to every officer, the 
receiving them again when they are written, and the 
binding and making up the whole bundles of every term; 
and this he doth as ſervant of the Chief juſtice. For 
the Chief Juſtice is at charge for the parchment of all the 
rolls; for which.he is allowed, as the Chief Juſtice of 


| the King's Bench, beſides the penny for the ſeal of every 


writ of privilege and outlawry, the ſeventh penny taken 
for the ſeal' of every writ under the green wax, or petit 
ſeal, in the court of King's Bench and Common Pleas 
reſpeCtively; the ſaid Lord Chief Juſtices having annexed 
to their ſeveral offices or places the cuſtody of the ſaid 
ſeals belonging to each court. | 

Clerk of the elfreats {Clericus extraforum) Is a 
clerk belonging to the Exchequer, who termly receives 
the eftreats out of the Lord Treaſurer's Remembrancer's 
office, and writes them out to be levied for the King. 
He alſo makes ſchedules of ſuch ſums eftreated as are to 
be diſcharged. See the Praftice of the Exchequer, pag. 


82 | 

Clerk of the hamper or hanaper /Clericus hanaperii ) 
Is an officer in Chancery (mentioned in ſtat. 2. E. 4. c. 1.) 
otherwiſe called warden of the hamper, in the ſame ſtatute, 
whoſe function is to receive all the money due to the 


-——— 


w * © 

| King for the ſeals of charters, patents, commiſſions 

Writs ; as alſo fees due to the officers for enrolling w 
examining the fame, with ſuch like, He is tied - _ 
tendance On the Lord Chancellor, or Lord Keeper A. 
IN the term-time, and at all times of ſealing, havin = 
him a leather bag, wherein are put all charters, &. Ks 
they are ſealed; thoſe bags, being ſealed up with the Lord 
Chancellor's private ſeal, are delivered to t oy 


he 
of the hanaper, who upon receipt of them Faecynan 


aper ; doth, as y 
{hall read in his office. This hanaþer repreſents a Foy is 


of that which the Romans termed fiſcum, which con- 
tained the Emperor's treaſure. 

The Exchequer was anciently ſo called, becauſe in © 
reconderentur hanapi & /cutre, eateraque vaſa que incenſum 
Stributum perſolvi ſolebant ; thus we read in the Monaj} 
L tom. Þ. 943. Mex, &c. Cum de pratia notra ſpeciali js 
pro quodam jine, &c. ſo'ut. &fc, in hanaperio ne/?rs, concef. 
ſerimus. Or it may be ſo called, becauſe the yearly 
tribute which princes received was in hampers or large 
veſſels full of money. Cowell, edit. 1727. ; 

Clerk of the juries /Clericus jrratorum ) An officer 
belonging to the court of Common Pleas that inrolls and 
exemplifies all fines and recoveries, and returns writs of 
entry, ſummons, and ſeiſin, &c. : 

Clerk of the juries, oz jurata-wiits (Clericus jura- 
torum) Is an officer belonging to the court of Common 
Pleas, who makes up the ws called habens corpora and 
diſiringas tor appearauce of /j#-:vs, cither in court, or at © 
the aſlizes, after the jury or panne! i- rcturned upon the ve- 
nire facias, He enters alſo into the roi! the awarding 
of theſe writs, and makes all the continiances from the 
going out of the habeas corpora, until the verdict be 
given, | | | 
Clerk comptroller of the King's houſe, Whereof 
there are two, is ali officer in the court thir hath autho- 
rity to allow or ditallow the charges and demands of pyr- 
{uivants, mellengers of the g7reen-cioth, or other like, 
He hath alſo the overſight and controlling of all defedts 
and miſcarriages of any of the inferior officers, and to fit 
in the counting-houſe with the 1uperior officers, viz. the 


g | Lord Steward, Mr. 'T reaſurer, Comptroller, and Cofterer, 


either for corre&ting or bettering things out of order. 
This officer is mentioned in ſtat. 33 #. 8. c. 12, 

Clerk marſhal of the King's houſe, Seems to be an 
officer that actends the mar/lal in his court, and records 
all his proceedings. Stat. 33 #. 8. c. 12, 

Clerk of the King's ſilver Clericus argenti Regis) 
Is an officer belonging to the court of Common Pleas, 
to whom every fine is brought, after it hath been with the 
cuſtos brevium, and by whom the. effe&t of the writ of 


{ covenant is entered into a paper-book; and according to 


that note, all the fines of that term are alſo recorded in 
the rolls of the court. And his entry is in this form; 
he puts the ſhire in the margin, and then faith, A. B. 
dat domino Regi dimidiam marcam (or more, according to 
the value) pro licentia concordandi cum C. D. pro talibus 
terra in tali villa, i habet chirographum per pacem ad- 
miſſum, &c. 

Clerk of the King's great wardzobe /Clericus magne 
garderobe Regis) Is an officer of the King's houſe that 
keeps an account or inventory in writing of all things 
belonging to the King's wardrobe, mentioned in tat. 
1 Ed. 4. cap. 1. 1 ER NILS 

Clerk of the macket {Clericus mercati h:ſþitu Regis ) 
Is an officer of the King's houſe (mentioned in ttat. 
i Ed. 4. cap. 1. and in ſtat. 13 Rich. 2. cap. 4-) whoſe 
duty is to take charge of the King's meaſures, and to keep 
the ſtandards of them, that is, the' examples of all the 
meaſures that ought to be through the land : as of ells, 
yards, lagens, quarts, pottles, gallons, &c. of weights, 
buſhels, and ſuch like; and to ſee that all meaſures in 
every place be anſwerable to the ſaid ſtandard. ere 
lib. 2. cap. 8, 9, 10, 11, 12. Of which office, as me 
our diverſity of weights and meaſures, you may there tn 
a treatiſe worth the reading. Britton alſo, in his 30 bn. 
faith in the King's perſon, to this effeft: me wil 
that none have meaſures in the realm, but we ourſelves; but 
that every man take his meaſures and weights from our 


that 


A And ſo goes on with a diſcourſe of this matter, 
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that 


pointt- ſat. 13 Ric. 2. cap. 24- The clerk of the mar- 

P \ the King's houſe ſhall execute his office duly, and 
nn weights and meaſures ſhall be burnt, And the 
al - pl ſhall take no common fine, but every one ſhall 
_ according to their deſert; and he ſhall not 


ge” e ſix horſes, and ſhall tarry no longer in a 
= hg requireth; and if he offend againſt this 
ney he ſhall pay to the King-for the firſt time 5 /, for 
ad time 10 /. for the third 20/7. 
- t. 16 Car. I. Cap. 19. ſe. 2. There ſhall be one 
Barra and one meaſure, according to the ſtandard of 
- Fxechequer throughout the realm ; and every meaſure 
ob ſhall be ſtriked withour heap; and whoſoever 
tall ſell, buy, or Keep any other weight or meaſure 
hereby "any thing is bought or ſold, ſhall forfeit for 
an offence 5 5. being thereof convitted by the oath 
of one witneſs before a juſtice of peace, mayor, or other 
head officer, which forfeiture ſhall be levied by the 
churchwardens and overſeers of the poor (or one of 
them) where the offence ſhall be committed, to the uſe 
of the poor, by diſtreſs and ſale of goods; and in default 
o diſtreſs, the juſtice, mayor, or head officer, may com- 
it the offender to priſon, until he pay the ſum forfeited. 
$24, 3. The clerk of the market of the King's or 
Prince's houſhold ſhall only execnte their offices within 


the verge; and head officers of corporations, and lords 


of liberties, and their deputies, may execute the ſaid of- 
fice in their precincts. Eg RO Ls 
$:8. 4. If any of the officers aforeſaid ſhall ſeal any 


weight or meaſure which is not agreeable tro the ſtan-. 


Gard, or ſhall refuſe to ſeal ſuch as are agreeable (paying 
only ſuch fees as are warranted by ſtainte or ancient 
cuſtom) they and their deputies ſhall forfeit 5/7. to be le- 
ried as aforeſaid, to. the uſe of the poor. 

Se. 5, If they ſhall take any common fine, fee, or 
other ſum of money, than what are allowed by ſtatute 
or ancient cuſtom, for the ſigning or examination of any 
weights or meaſures which have been formerly marked 
or ſealed, or ſhall impoſe any fine or amerciament with- 
out a legal trial of offence, or ſhall otherwiſe miſdemean 
themſelves in their office, they ſhall forfeit for the firſt 
offence 5 1. the ſecond offence 107. and for every other of- 
fence 201, to be levied as aforeſaid, to the uſe of the 


"Ls | | 
Se, 6, He that is fined or amerced by this a&t, ſhall 

not be again puniſhed for the ſame offence by any former 

law, | | 

S:2. 7. This aft ſhall not extend to the meaſure of 
rent-corn, nor to water meaſure in ports, 

Se, 8. If any officer authorized to execute this ſta- 
tute ſhall be impleaded for any a&t he ſhall do therein, he 
may plead the general iſſue not guilty. 

S279. If he be found not guilty, or if the plaintiff be 
nonſuited, he ſhall recover treble coſts. See Ueights 
ad Yeaſures. | | 

Whether clerk of the market can break pots not being 
meaſure? Attorney general ſaid, that he could not, but 
muſt order them according to the form of the ſtatute. 
Savil 57. pl. 122. Paſch. 2 5 Eliz, Anon. 

At the motion of Goke, attorney of the Queen, all 
the juſtices of England aſſembled at Serjeants In, upon 
ftortions committed by the clerks of the markets, be- 
cuſe they took 1 d. fee for the view of veſſels, though 
they found not any defe&t in them, and ſealed them not, 
ad if they did ſeal them they took 2d, And all thejul- 
aces agreed, that this was grand extortion, and that 9 
preſcription can ſerve for taking a fee for the view only, 
ullels they found default, or ſealed them. Mo. 523, 
|. bgo. Mich. 39 & 40 Eliz, Anon. | 

Clerk of the market has to do with nothing but wvic- 
tuals, Het, 145, Trin. 5 Car. C. B. Cambridge Uni- 
verſity's Caſe, nl 

n treſpaſs defendant juſtified as clerk of the market 
hin, &ec, for a diſtreſs of 3s. 4d. for not uſing mea- 
hires marked according to the flandard of the Exchequer. 

2 Gemurrer it was urged for the defendant, that this 


yell ſhews the ancient law and praCtice in this | 


CL 

was an authority given by the 14 Ed. 3. c. 12. ſo. 4, and 
held fer Holt, Ch. J. that the clerk of the market coutd 
not have power to eſtreat fines and amerciaments other- 
wiſe than as a franchiſe, and it is more reaſonable. the 
clerk ſho 1d bring the ſtandard with him, than that the 
people ſhould follow him, or attend at a place out. of the 
market, 1 Salk. 327. Trin. $ Ann. B. R, Burdet's 
Caſe. 

Clerk of the Nichils, or Nihils /Clericus nitile- 
rum) Is an officer in the Exchequer, who makes a rol! 
of all ſuch ſums as are 1hile! by the ſherifts upon their 
eſtreats of green-wax, and delivers the {ame into the 


Lord Treaſurer's Remembrancer's office, to have execu- 
tion done upon it for the King. Sce the ſtat. o& R.,-2: 
cap. 13. /tat. 1. and Prattice of the Exchequer, þdg. 101, 
See Nthil. 

- Clerk of the Dwvaance, 1s an officer in the Tower 
who regiſters all orders touching the King's ordnance. 

Clerk of the Dutlawries (Clericus utlagariarum) 
Is an officer belonging to ihe court of Common Pleas, bes 
ing only the ſervant or deputy of the King's attorney 
general, for making out writs of capias utlagatum, after 
outlawry ; the King's attorney's name being to every one 
of thoſe writs. And whereas ſeven pence is paid for the 
ſeal of. every other writ betwixt party and party, there 
is but a penny paid for the ſeal of this writ, becauſe it 
'goes out at the King's ſuir, | 

Clerk of the Paper-Dffice, Is an officer in the 
court of King's Bench, that makes up the paper-books of 
ſpecial pleadings and demurrers in that court, 

Clerk of the Papers, An officer in the Common 
Pleas who hath the cuitody of papers of the War- 
den of the Fleet, enfers commitments and diſcharges of 
priſoners, delivers out day-rules, &c. 

Clerk of the Parcels, 1s an officer in the Fxche- 
uer. b 
: Clerk of the Pariſh. $See Clericus lacerdotis. tt 
was held, that a pariſh clerk 7s a mere layman, and onght 
to be deprived by them that put him in, and no other; 
and if the eccleſiaſtical court meddle with deprivation 
of the pariſh clerk, they incur a premunire, and the 
Canon, which wills that the parſon ſhall have ele&tion of 
the pariſh clerk, is merely void to take away the cul- 
tom that any had to elet him. 2 Brownl. 38. Paſch, 
8 Jac. C. B. Gaudy v. Newman. | 

Reſolved, that it the pariſh clerk mi/demern himfelf un 
his office, or in the church, he may be ſentenced for it 
in the eccleſiaſtical court to excommunication, but not 
to deprivation. 2 Brownl, 38. Paſch, 8 Fac, C. B. 
Gaudy v. Newman. | 


which are called largitiones charitative. Arg. cites the 
Regiſter, fol. 52. for he is quodam modo an officer ſpiri- 


tual, cites 21 Ed. 4.47. 2 Rol. Rep. 7. Hill, 18 


ac. B. R. in Biſhop's Caſe, | 
, The clerk of a pariſh preſcribed, that he and his pres 


| deceſſors had uſed to have 5s. per ann. of the parſon for 


tithes of a certain place within the pariſh, but a con« 
ſultation was awarded, becauſe a clerk dative and res 
moveable cannot preſcribe. Mz. 908. pl. 1274. 29 & 
30 Eliz. Savell v. Wood. Cro. E. 751. 1. 26. S. C. and 
ir was moved, that it was a good preſcription, becauſe 
the parſonage was a parſonage impropriate, and by in- 
tendment it commenced by the aC&t of the parſon, vzz. 
that he made a compoſition that the tithe of thar land 
ſhould be paid to the clerk in diſcharge of himſelf, and 
that he had uſed time out of mind, &c. to pay to the 
clerk 5s. in diſcharge of all tithes, &c. and the court 
ſaid, if this ſpecial matter be ſhewn in the ſurmiſe, per- 
haps it might be good, by reaſon of the continuance, and 
that by this the parſon is diſcharged from finding | the 
clerk, with which, perhaps, he ſhall be charged, and fo 
is as a payment of tithes to the parſon himſelf; but ſuch 
matter is not ſhewnp and by common intendment tithes 


are not be paid to the pariſh clerk, and he is no party 


in whom a preſcription can be alledged, and thereupon 
they awarded a conſultation,—Le. 94. þ/. 122. 8. CG. 
accordingly. | 


In 


Pariſh clerk may ſue in court chriſtian for his fees, 
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In ca/e the plaintiff declared, quod cum extitifſet clerk of | 
ſuch a pariſh; the deſendant diſturbed him in the exerciſe | 
of his office, and hindered him to ſit in the cierk's ſeat, per 
quod he loft the projits of bis office. It was objected, that 
this was rather a ſervice or employment than an office; 
and if it be! an office, it is eccteſiaſtical, for of common 
right the parſon appoints the clerk, and the court will 
not intend a cuſtom; and unleſs a clerk comes in by 
the eleftion of the pariſhioners, according to cuſtom, he 
has not a temporal right, and the court will nd? grant a 
mandainus for a clerk, without an affidavit that he 1s 
appointed by the pariſh. 2. It does n9t appear that any fees 
appertain unto his office, and no ation lies at Common 
law for diſturbance in the enjoyment of a ſcat in the 
church without a temporal right, and ſo it is here; ad- 
Jornatur. 2 Salk, 468. þl. 7, Trin, 4 Ann. B, R., Lee 
V.. Drake. - 

Pariſh clerk nominated by the parſon is by Common 
law an officer, and in for life, without deed. 2 Salk. 
536. $1. 27. Hill, 10 Ann. B. R. Pariſh of Gatton v. 
Ali. k. | 

The parſon libelled in "the ſpiritual court to have the 
clerk cflabliſhed according. to the Canon, which gave 
the . parſon authority to _choote and place the clerk, and 
that the pariihiovers diſturbed him, upon a. pretence of a 
cultom of the veltry to cnooſe one; the pariſhioners ſug- 
gelteld this cuſtom tor a prohibition, which was granted ; 
tor it was hell to be a good cuſtoin, and that the Canon 
ſhall nut take it away. 2 'Cro.. 670. Fermyn verſus 
Hammond, 2 

Libel by a #ari/> clerk againſt the churchwardens, for 


fo much money due - yearly to him by cuſiom, and to be 


levied by them on the. pariſhioaers, &c. the defendants 
ſvezefted for a protibition, that there was no ſuch cul- 
tom; it was objected, that this 1s now too late, it be- 
ing after ſentence, - eſpecially fince the cuſtom was not 
pleaded in the ſpiritual court as it ought; for if it had, 
and they would have proceeded, then it had been proper to. 


move. for a prohibition: but adjudged, where they have |, 


no original juriſdiction, it is never too late for a prohibi 
tion, and they can have no ſuch juriſdiftion in this 
caſe, becauſe the clerk of the pariſh is not a ſpiritual per- 
ſ5n, neither is the duty ſpiritual, but founded on a cu/- 
tome: and if there is ſuch a cuſtom, ir is triable at law, for 
he may have an action on the caſe againſt the churchwar- 


dens tor not making a rate, and levying it: or if levied 


it, for not paying it. 44d. Caſes 252. Parker verſus 


Clerk of the Parliameni-rolls {Clericus Rotuls- 
rum Parliaments) Is he that records all things done in 
the high court of parliamcnt, and. engrofſeth them fairly 
in parchment rolls, for their better preſervation to poſte- 
rity. Of theſe there are two, one. of the Lords Houſe, 
another of the Houſe of Commons, Cromp, Juriſ. f. 4 
& I. Smith de Rep. Angl, pag. 38. See allo Yowel's 
book, touching the order of the Parkament, See Fleta, 
lib. 2.. cap. 12. hag. Jt. | 

T]lerk. of th2 Patents, Or of the letters patent un- 
der the great ſeal of England, was erefted 18 Fac. 

Clerk. of the Peace (Clericus pacis) Is an officer 
belonging to the ſeilions of the peace. His duty is, in 
the lſeflions, to read the indictments, to enroll the aQs, 
and draw the proceſs: to record the proclamation of 
rates for ſervants wages, to enroll the diſcharge of appren- 
tices, to keep the counterpart of the indentures of ar- 
mour, to. keep the regiſter-book of licences; given to 
badgers and laders of corn, and- of thoſe that; are Jicen- 
ſed to ſhoot in guns, and to certify into the - King's. 
Bench tranſcripts of indictments, outlawries, attainders, 
and convictions had before the juſtices of the peace, 
within the time limited by ſtatute, Lambard's Eiren. 
lib. 4. cap. 3. fol. 379. : 

By ſtat. 37 Hen. 8. cap. 1. ſe. 3.: Every cuftos rotu-. 
trum hall appoint the clerk of; the peace, and grant 
the office to ſuch able perſons inſtruſted in the laws, as 
ſhall be able to exerciſe the ſame, during the time that 
the cuſtos rotulorum ſhall exerciſe the office of cuſtos rotu- 
brum, ſo that the ſaid clerk demean himſelf in the office. 
Juſtly ; and it ſhall be Jawſul to ſuch grantee of the ſaid | 


GER 


clerkſhip to occupy the office by himſelf, or by h; 
puty inſtrufted in the laws, fo that the de a. war 
mitted by the cu//9s rotulorum, Ws Op 

Dtat: I I. & 1M, frat. I. cap. 21. ſe, 4: Th 
pointing. ot the cu//os rotulcrum through all the ie 
ſhall be as is directed by ſtat. 37 77, 8 e. "9 ” 
: Sect, 5, Che cuftos rotulorum, or other perſon to Whom 
it ſhall belong to appoint the clerk of the peace, ſha; 
where the office of clerk of the peace ſhail be void ” 
minate a ſufficient perſon reſiding in the county or "aa 
to exerciie the fame by himſelf or his ſufficient F wy 
for ſo long time as ſuch clerk of the peace ſhall wel de- 
mean himlelf in his office. | 

Set. 6. If any clerk of the peace ſhall miſg 
himſelf in the office, and a complaint in writi f fr 

l Writing of ſnch 
miſdemeanor ſhall be exhibited ro the quarter ſcfons - it 
ſhall be lawful for the Juſtices upon examination ad 
proof, to {uſpend or diſcharge him from the office; and 
the cuſtos rotulorum, or other perſon to whom it ſhall 
belong, ſhall appoint another ſufficient perſon refidins in 
the county, &c. to be clerk of the peace. | And in cafe 
of neglett to make {uch appointment before the: nex; 
quarter-{cſhons, it ſhall be lawiul for the juliices to ap= 
polnt one, | 

Se&. 7. He ſhall be ſubject to the penalties and provi- 
ſions herein mentioned, - 

'Seft, 8. It ſhall be lawful for any c/los rotulerum, 
&c. to {cl} the place of clerk of the peace, or to take any 
bond or aſſurance to have any reward or profit for {uch 
appointing. But every cuftos rotuiorium, &'c, that ſhall {6 
ſell, 2nd every clerk of the peace who ſhall ſo buy his 
place, are dilabled to hold their places; and ſhall each of 
then? forfeit donble the vaine io given or taken, tv be rc- 
covered by them that ſhall ſue for the ſame. 

Set. 9g. Every clerk of tne peace, before he enter vnon 
the execution of his office, ſhall in open {effions take the 
oath following, viz. | 


: aly 
Unticg 


TI A, B. ds fwear, that I have nit, nor will pay any ſum 
or ſums of money, or ther reward whatſoever, ner given any 
bond or other aſſurance to pay any money, fee, or profit, dis 
reetly or indirettly, to any perſon or perſons whomſeever jar 
ſuch nomination or appointment. So help me God. 


Sef. 10, Nothing in this aC&t ſhall affe& the clerk of 
the peace for the duchy and county palatine of Lancaſter, 
who holds his office for lives by grants from King Charles 
IL. 

The clerk of the peace mu/t make out all proceſs, and 
when they are compleat mult deliver them ts the cujtcs, but 
as long as they are in, proceſs they. are not to be with the 
clerk, but for refuſing to deliver the rojls to the cuji%s, 
he was indicted and removed, and a mandamus to reſtore 
him was denied per three juſtices againſt the Chief Juſlice. 
4 Med. 31. Paſch. 3 W. &. I. in B. R. The King and 
Ducen v. Evans. ; 

Indebitatus afſumpſit, and non afſump/it pleaded, the jury 
found the Mat. 27 2. 8. and 1, & 1, and the ſeveral 
clauſes in them about the clerk of the peace; that tae. 
Earl of Clare was cu/tos rotulorum of Middleſex, and that 
he named the plaintiff to be clerk of the peace, to Cxercils 
the office by him or his depaty, Qamdiu /z bene gejertt'; 
that the plaintiff was capable of the gfice, and duly " 
mitted; that the Earl of Clare was afterwards Femuave, 
and the Earl of Bedford made cuſtos rotulorum, who cop 
ftituted, by writing under hand and, fecal, the defence 
daring the time he was cy/tos rofulorum, quamaiu the i: 
fendant. /e bene. gefſerit ; 2nd on; ſolemn MEneSfs I 
ment pro quer” per tot, cur. for that he had an eltate e i 
and was not removeable by the new cuſtos, 12 Mad, 42» 
Trin. 5 W. & IM. Harcourt v. Fox. - 

By the ſtatute 1 I, & M. the cu/ivs roru ay Nall 
appoint a clerk ef the peace for ſo long 11me only a ” = 
demean himſelf well. Owen brought a mandamus dis 
juſtices to reſtore him to that office. The rn: Th: 
that the Earl of J/inchel/ea, who was cis 10740! plas 
did appoint O. to be clerk of the peace durante _\_— 
cito,, &c. that the ſaid-Earl being dead, the Lord oy ane 


. : lerk of the p*ac 
was made c1/t3s, who appointed $, to be clerk [ of 


@-L 2 


| t to the faid at. The queſtion was, | 
of Kat, Pore this office during pleaſure, which is 


aoly an eſtate 2t will, ſhall be fo governed by the ftatute | 
ſ 


+ an | eſtate for life, when once the perſon is 

- bv lice; ſo that let the cu/tos as what 
adnuitt t he will, though not purſuant to the ſtatute, it 
117 nc and not the cuffor, which gives an intereſt 
: rn to the nominee. Adjudged, that no peremptory 
and hall go; for, by the aft, the cu/fos is to no- 

"te a clerk tO EXCcute the office ſo long as he ſhall de- 
wo himſelf well, &c. and if he appoint him in any 
yr ney he is no clerk of the peace, fo that appoint- 
; it during pleaſure is not purſuant to the a&; for he 
» not executed the authority given him by the a&t, and 
{ the defendant has no title. 4 Med. 293. Trin. 6 W. 
s M. in B. R. The King v. Owen, | PRs | 

It always belonged to the cuflos rotulerum to nominate 
| the clerk of the peace, bnt the clerk of the peace was re- 
"weable whenever the cu/fos was removed or changed, and 
moreover Was removeable at the will of the c/os till 

Y. 8. 1. which makes him to continue in guou/que the 
cafes ſhall continue in ; but now, by the late act, he is 
© continue for life, and though the words are, give and 
grant to him, yet it is only'an appointment, and conſe- 
quently may be without deed. 2. Salk. 467. Trin, 10 W. 3. 
B. R. Sanders V. Owen, 

He is no more than a m? | 
made by him is not to be pleaded as a record, and will not 
conclude the judgment of B. R. Arg. 8 Mod. 43. Paſeh. 
7 Geo, 1, in the caſe of Colvin v. Fletcher. Pr 

By ſtat. 34 & 35 Hen. 8. c. 14. The clerk of the 
peace ſhall certify into the King's Beneh the names of ſuch 
x be outlawed, atrainted, or eonvidted of felony. 

By ſtat, 22 & 23 Car. 2. c. 22. ſef. 7. The clerk of 
the peace ſhall deliver to the ſheriff, within ten days after 
St. 29. yearly, a perfet eſtreat- or ſchedule of all fines 
2nd other forfeitures in ſeſſions. | 

.S:2. 8. And alfo ſhall yearly, on or before the ſecond 
Monday after the morrow of Att Souls, deliver into the 
Exchequer 2 duplicate of ſuch eſtreats ſo delivered to the 
herifs, thar the ſheriffs may be charged therewith on 
their appoſals, on pain to forfeit 5o /, the one moiety to 
the King, the other to the proſecutor. | 

$3. 9. And if he ſhall fpare, take off, difcharge, or 


conceal any ſuch fine or forfeiture, unleſs it be by rule of | 
court, he ſhall forfeit treble value ; half to the King, and | 


half to him: that ſhall fue; and ſhall alſo forfeit his office, 
ad be incapable to be employed in any office where the 
revenue is concerned. | 
By ſat. 4 & 5 Will, & M. e.24. ſe. 5. Theclerk of 
the peace (hall, upon delivery of the eſtreats into the court 
of Exchequer, take the following oath, to be adminiftered 
dy one of the barons : WE i 


TOU ſhall fear, that theſs eftreats, now by you deli- 
vered, are traly and carefully made uþ and examined, and 
that all fines, iſſues, amerciaments, recognizances, and for» 


feitures, which were ſet, loſt, impoſed, or forfeited, and 


in right and due courſe of law ought to be eftreated in the | 


court of Exchequer, are, to the beſt of your knowledge and 
underſtanding, therein contained; and that in the ſameeſtreats 
are alſy contained and expreſſed all ſuch fines as have been 
paid into the court, from which the ſaid eftreats are made, 
uithout any wilful or fraudulent difcharge, omiſfron, miſ- 
nmer, or defeTt whatſoever. | 
By ſtat, 3 Geo, x, c. ts. /ef. 12. The barons of the 
Xhequey may amerce the clerk of the peace for neg- 
2g to return the eſtreats according to the ſaid two atts 
of 22 & 23 Car, 2, c. 22, and 4 & 5 Will, & M. c. 24. 
ve Cleats, bg 
By ſtat, 1o & 11 IV. 3. ſe. 7, 8. Clerk of the peace 
have only 2 5. for drawing an indictment of felony ; 
ud it it is defeQtive, hs ſhall draw 4 new one gratis, on 
Pa of 5 7, with full coſts to him that ſhall ſue, = 
} ſtat. 2 Ges, 2. c. 46. ſe. 14. No clerk of the peace, 
tis depnty, ſhall a&t as ſolicitor, attorney, or agent, 
we ont any proceſs at any general or quarter ſeſſions, 


b Yo he s 2xecue the office of clerk of the peace or, 
KI "Tub 


niſterial officer, and a record | 


. 8 


j deputy, on pain of 50 1. to kim who Mall fac 3; 15 


months, with treble coſts. 


» 


ing to the Exchequer, whoſe office is: to enter, every tell- _ 
er's bill into a parchment-roll, (called pzllis receptorum) | 
and alſo to make another roll of payments, which is 5w] 
pellis exituum, wherein he ſets down by what; warrant the. 
money was paid. He is mentioned in_the_ ſtatute 22-G& 
23 Car. 2. for fubfidy. This officer is called in ancient 


” 


records: Clericus Domini Theſatrarii,  , _ 

Clerk of the petty-bag (Clericus parve bage) Is an, 
officer of the Chancery, of which ſort there. are three, 
and the Maſter of the Rolls their chief, Their office is, 
to record the return of all inquiſitions. out of every ſhire ;_ 
to make all patents of cuſtomers, gaugers, controllers, 
and aulnegers ; all conge deſfres for biſhops ; all liberates 
upon extents of ſtatute-ſtaples,; the recovery of recog- 
nizances forfeited, and all elzgifs upon them ; the ſum- 
mons of the nobility, clergy, and burgeſſes to, the parlia- 
ment ; commiſſions direQed to the knights, and others of 
every ſhire, for aſſeſſing ſubſidies; . writs for the. nomi- 
nation of colleCtors for taxes ; and' all traverſes, upon any. 
office, bill, or otherwiſe ; to receive the fees far 10mages. 
due to the Lord Great Chamberlain, of the nobility, 
mo7p 5 &c. This officer is mentioned in ſtat. 33 H.8. 
ray: 22,7 5) Go Bd EEO ES 
flerk of the pipe (Clericus pipe), Is an-officer inthe 
Exchequer, who, having all accompts and debts due ts. 
the King delivered and drawn out of the remembrancers 
offices, charges them down into the great roll; and-is 
called clerk of the piþe from the ſhape of that roll, which. 
is put together like a $ipe : formerly he was called Ingro/- 
ſator magni rotuli, contrarotulator, pipe, duplex Oe 
tor, and now clerk of the Pie. He alfo writes ſummons 
to the ſheriff to levy the 


he draws them down to the. Lord Treaſurer's remem- 
brancer, and writes eſtreats againſt their Iands.. ' The an-- 
cient revemae of the crown remains in charge before him, 
and he ſees the fame anſwered by the farmers and ſheriffs. 
He makes a charge to all ſheriffs of their ſummons of the: 


þiþe and green wax, and fees it anſwered upon their - ac- 
counts. He hath the drawing and ingroſling all leaſes of 
the King's land. In Henry the Sixth's time he. was called 


Ingrofator magni rotuli. 


Clerk of the pleas (Clericus placitoruni) Is, an, officer 


in the Exchequer, in whole office all the officers of the. 
court (upon eſpecial privilege belonging unto them) onght 
to ſue, or to. be ſued upon any aftion, &c. See the Prac- 


tice of the Exchequer, þ, 86. and 4 If. fol. 107. | 
Clerk of 


\ There are four of thele officers that attend the Lord Privy 


—_— 


Seal, or (if none ſuch) the principal ſecretdry, writing . 


and making ont all things that are ſent by warrant, from, 
| the ſignet to the privy ſeal, and are to be paſſed to the 
| great ſeal ; as allo to make out (as they are Knngy) privy 
ſeals upon any ſpecial occaſion of his Majeſty's affairs ; as 
for loan' of money, and fuch like, Of this officer and 
his funion, you may read the ſtatute 27 Hen. 8. c. 11. 
He that now is called the. Lord Privy Seal, ſeems in an- 
cient time to have been called clerk of the privy ſeal,” and 
'to have been reckoned, notwithſtanding, in the number 


'of the great officers of this realm. Read the ftatute. 12 


Re. 2. C. IT. ww 
| Clerk > th? reroguitaneey: See Dfatutes. _ 
| + Clerk of the remembzance, An officer in, the Ex- 
 chequer, who 1s to ſit againſt the clerk of the pipe to ſee 
the diſcharges made in the pipe, &c. Stat; 37 £9. 3. c. 4. 
-The clerk of the pipe and rethembrancer ſhall be ſworn to 
make a ſchedule of perſons difcharged in theit offices, 
'7 Ric. 2. ft. 1. c. 15, See Remembzancer, 
Clerk of the rules, In the court of King's Bench is 
| he who draws up and'enters all the rules and orders made 
in'court, and' gives rules of courſe on divers wtitss This - 
officer is mentioned 22 & '23 Car. 2. 


Clerk of the ſewers (Cericus /ucrarum) Is an officer | 


appertaining 'ro the commiſſioners of /ewers, writing all 


things that they do by virtue of the commiſſion; for which 


( 


fee Sewers 2 and fee the ſtatute of 17 Eliz, c.g. 
[ 6N. Clerk 


Y 


Clerk of the pelt (Clericys pelfis) Is a clerk belong: 


wr 2 


| aid debts upon. the goods.and. 
chattels of the debtors ; aqd if they have no goods, then. 


e privy leat. (Cericus $rivati. /igilll). 
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ſuch a pariſh; the defendant diſturbed him in the exerciſe | 
of his office, and hindered him to fit in the: cierk's ſeat, per 
guid be loft the profits of his ogice. 1t was objected; that 
this was rather a ſervice or employment than an office; 
and if it be an office, it is eccteſiaſtical, for of ' common 


"Tight the parſon appoints the clerk, and the court will 


not intend a_ cuſtom; and unleſs a clerk comes in by 
the eleCtion of the pariſhioners, according to cuſtom, he 
has not a temporal right, and the court will nat grant a 
mandamus for a clerk, without an affidavit that he 1s 
2ppointed by the pariſh. 2. It does nt appear that any feces 
appertain unto his office, and no aFttion lies at Common 
law for diſturbance in the enjoyment of a ſcat in the 
church wi:hout a temporal right, and fo it is here; ad- 
Jornatur. 2 Salk, 468. þl, 7, Trin. 4 Ann. B. R. Lee 


; y Drake, 


Pariſh clerk nominated by the parſon is by Common 
law an officer, and in for 7ife, without deed. 2 Salk. 
536. þ1. 27. Hill. 10 Jnn. B. R. Pariſh of Gatton v. 
Altllwi, 

The parſon libelled ja the Tpiritual court to have. the 
C:irk cftabliſhed according to the Canon, which gave 
the parſon authority t; chooſe and place. the clerk, and 
that the pariihiovers diſturbed him, upon a pretence of a 
cuſtom of the veſtry to chooſe one; the pariſhioners ſug- 
vgelted this cuſtom tor a prohibition, which was granted; 
tor it was hell to be a good cuſtoin, aid that the Canon 
ſhall not take it away. 2 'Cro, 670. Fermyn verſus 
fHammend. | | ; 

Libel by a #ari/> clerk againſt the churchwardens, for 
ſo. much money due yearly to him by cu/iom, and to be 
levied by them on the. pariſhioaers,  &c. the defendants 
ſvezefted for a probibiticn, that there was no {ach cul- 
tom; it was objected, that this is now too late, it be- 
ing after ſentence, eſpecially ſince the cuſtom was not 
pleaded in the ſpiritual court as it ought; for if it had, 
and they would have proceeded, then it had been proper to. 


move tor a prohibition: but adjudged, where they have |. 


no original juriſdiction, it is never too late for a prohibi 
tion, and they can have no ſuch juriſdiftion in this 
caſe, becauſe the clerk of the pariſh is not a ſpiritual per- 
ſ5n, neither is the duty fpirituaj, but founded on a c/- 
tom: and if there is ſuch a cuſtom, it is triable at law, for 
he may have an action on the caſe againſt the churchwar- 
dens ior not making a rate, and levying it; or if levied 
it, for not paying it. 44d. Caſes. 252. Parker verſus 
Ciern. : | 

Clerk of the Parliamenc-colls ( Clericus Rotuls- 
rum Pariizmenti ) Is he that records all things done in 
the high court of pariiamcnt, and. engroſſeth them fairly 
in parchment rolls, for their better preſervation to poſte- 
rity. Of theſe there are two, one. of the Lords Houſe, 
another of the Houſe of Commons, Cromp. Juriſ. f. 4 
& 1. Smith de Rep. Angl. pag. 38. See allo YoweP's 
book, touching the order of the Parkiament, See Fleta, 
lib. 2. :caþ; 12, pag. Jl. | 

Clerk. of the Patents, Or of the letters patent un- 
der the great ſeal of England, was erected 18 Fac. 

Clerk. of the Peace (Clericus pacis) Is an officer 
belonging to the ſeifions of the peace, His duty is, in 


| the ſeſſions, to read the -indiftments, to enroll the as, 


and draw the proceſs: to record the proclamation of 
rates for ſervants wages, to enroll the diſcharge of appren- 
tices, to keep the counterpart of the indeatures of ar- 
mour, to keep the regiſter-book of licences. given to 
badgers and laders of corn, and- of thoſe that; are Jicen- 
ſed to ſhoot in guns, and to certify into the King's. 
Bench tranſcripts of indictments, outlawries, attainders, 
and convictions had before the juſtices of the peace, 
within the time limited by ſtatute, Lambard's Eiren. 
lib. 4. cap. 3. fel. 379. fi, | 

By ſtat. 37 Hen, 8. cap..1. ſe. 3. Every cuflos rotu- 
Erum ſhall appoint the clerk of. the peace, and grant 
the office to ſuch able perſons inſtruſted in the laws, as 
ſhall be able to exerciſe the ſame, during the time that 
the cuſtos rotulorum ſhall exerciſe the office of cuftos rotu- 
brum, fo that the ſaid clerk demean himſelf in the office. 
Juſtly ; and it ſhall be lawſul to ſuch grantee of the ſaid | 


In ca/e the plaintiff declared, quod cum extitifet clerk of | clerkſhip to occppy the office by himſe 


- | " a n 
Clauſes in them about the clerk. of. the peace; taat ts 


Trin. 5 W. & M. Harcourt v. Fox. | 


G-L 'B 


puty_ inſtrutted'in the laws, ſo that mags oy un of 
mitted by the cy/295 rotulorum, : 5, Res. 
Sat. 1/7, &.M. fiat. 1. cap. 21. ſet, 4. TT! 
pointing of the cu/ios rotulorum throuoh 
ſhall be as is dircted by ſtart. 7.7; g Cc. 
See, 5. The cuftos rotulorum, or other perſon to whe 
it ſhall belong to appoint the clerk of the peace "_*"4 
where the office of clerk of the peace ſhall be vo. B 
minate a ſufficient perſon reſiding in the county or 1 ooh 
to excrciie the fame by himſelf or his ſufficient f. = 
for ſo long time as ſuch clerk of the peace ſhall wel "a 
mean himlielt in his office, 
Se. 6. If any clerk of the peace ſhall miſdemez 
himſelf in the cffice, and a complaint in Vvriting of fack 
miſdemeanor fall be exhibited ro the quarter ſcfions; it 
ſhall be lawful for the juſtices upon examination and 
proof, to ſuſpend or Giſcharge him from the office: and 
the cuſtos retulorum, or other perſon to whom it ſhall 
belong, ſha!l appoint another ſufficient perſon reſfidins in 
the county, &c. to be clerk of the peace. And in Gale 
of neglect to make {uch appointment before the nexc 
quarter-ſ{cſſions, it ſhall be lawiul tor the jultices to ap- 
point one, 
Seft. 7. He ſhall be ſubjeCt to the penalties and provi- 
ſions herein mentioned, | 
Se. 8. It fnall be lawful for any c»/tos rolulornm, 
&c. to fell the place of clerk of the peace, or to take ay 
bond or aſſurance to have any reward or profit for {uch 
appointing, _ But every cu/fos roitulcrum, Ec. that ſhall {6 
ſell, 2nd every clerk of the peace who. ſhall ſo buy his 
place, are dijabled to. hold their places; and ſhall each of 
then forfeit double the value fo given or taken, 10 bere- 
covered by them that ſhall ſue for the fame. 
Sect.” 9. Every clerk of the peace, before le enter u20n 
the execution of his oflice, ſhall in open ſeifions take the 
oath following, v1z, | | 


We ap. 
all the counties 
I, 


T A. B. a fwear, that 1 have not, nor will pay any ſum 
or ſums of money, or ether reward whatſecever, nor given any 
bond or other aſſurance to pay any money, fee, or profit, dis 
reFtly or indirectly, to any perſon or perſons whomſcever far 
ſuch nomination or appointment. So help me God. 


SeF. 10, Nothing in this a&t ſhall affect the clerk of 
the peace for the duchy and county palatine of Lancaſter, 
who holds his office for lives by grants from King Charles 
II. | : 

The clerk of the peace mu? make out all proceſs, and 
when they are compleat mult deliver them to the cujtss, but 
as long as they are in, proceſs they. are not to. be with the 
clerk, but for refuſing to deliver the roils to the cis, 
he was indicted and removed, and a mandamus to reltore 
him was denied per three juſtices againſt the Chiet Juſtice, 
4 Med. 31. Paſch. 3 W. &. IM. in B. R., The king and 
Ducen v. Evans. tf 

Indebitatus aſſumpſit, and non aſumþ/t pleaded, the jury 
found the Rat. 27 4H. 8. and 1.J/., & 1, and the ſeveral 


Earl of Clare was cuftos rotulorum of Middleſex, and taat 
he named the plaintiff to be clerk of the peace, to exercils 
the office by him or his deputy, Qamdzu je bene gejert; 
that the plaintiff was capable of the ofice, and duly a 
mitted; that the Earl of Clare was afterwards remgved, 
and the Earl of Bedford made cuſtos rotulorum, who: cane 
/rituted, by writing under hand and, ſeal, he deſeniun 
during the time he was cyftos rotulorum, quamdiu the: 60: 
tendant. /e bene geſſerit ; and. on- ſolemn- argument, J9%S 
ment þro quer” per tot. cur. for that he had an elkato ip i 
and was not removeable by the new c/7959. 12 DMod, 42» 


| | lorum 15 t9 
By the ſtatute 1 I, & M. the euftos rotu | 
adhaint a clerk of the peace for jo long 11me only as he fbail 


demean himſelf well. Owen brought a mandamis i9 the 
juſtices to reſtore him to that office. 
that the Earl of Vinchel/ea, who was cut _ 
did appoint O. to be clerk of the peace durante ene 

cito,, &c. that the ſaid-Earl being dead, the Lo! 
was made «c/t2s, who appointed 9, to 


The return Wis, 
os retulorums 
d Spdney 
be clerk of the por 
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oy ourfuant to the faid at. The queſtion was, | deputy, 6n pain of 5o /. to hio who tall ſue in 14 
of Kent, 


is office during pleaſure, which is | months, with treble coſts, _ OT Ooh POO ROT Ten 
ghether 2 8" Tb be fo governed by the ftatute} Clerk- of the Pell (Clericys pelhs) Is a clerk belong- 
ooly a0 bop n eſtate for life, when once the perſon is | ing to the Exchequer, 

to M 


_ Whole office is: to enter every tell- 
d to the office ; ſo that let the cu/tos make what | er's bill into a parchment-roll, (called 2// 
ited (0 q 


| parct all lis. Troepreraml | 
he will, though not purſuant to the ſtatute, it | and alſo to make another roll of payments, which is called. 
;ppointment pie not the cuftos, which gives an intereſt | þellis exituum, wherein he ſets down by what,warrant the, 
5; the ſtatute, " nominee. Adjudged, that no peremptory | money was paid, He is mentioned it. the. ſtatute 22-& 

and eſtate : by go; for, by the aft, the cuſfos is to no- 


23 Car, 2. for ſubſidy. This officer is called in ancient 
clerk to execute the office ſo long as he ſhall de- | records Clericus Domini Theſatrarii, 
minate 4 


if he appoint him in any Clerk of the bag (Clericus parve bage) Is an, 
nean himſelf wy nem pO —_ fo that agile officer of the Cel 7 which i there ro &hree, 
other Manne7, 1 fare is not purſuant to the a&; for he | and the Maſter of the Rolls their chief, Their office is 
ment during ary he authority given him by the at, and | to record the return of all inquiſitions out of every ſhire ;_ 
not Execute A s no title. 4 Med. 293. Trin. 6W.|to make all patents of cuſtomers, gaugers, controllers, 
{o the _—_ King v. Owen, and aulnegers ; all conge d'e{lires for biſhops ; all /iberates 
g M. in B. K. 7: > he cuftos rotulerum to nominate upon extents of ſtatnte-ſtaples ; the recovery of recog- 
ſt always belonge bnt the clerk of the peace was re- | nizances forfeited, and all elegits upon them; the ſum- 
the clerk of the Ee uſtos was removed or changed, and | mons of the nobility, clergy, and burgeſſes to, the parlia- 
moveable Whenever tNe cf at the will of the /tos till | ment ; commiſſions direQed to the knights, and others of 
"Y Fragen him to continue in quoufgue the | every ſhire, for aſſeſſing ſubſidies;. writs for the. nomi-. 
4. 8, 1, which I now,. by the late a@t, he is | nation of colleCtors for taxes ; and' all traverſes, upon any 
cyfor ſhall yg "a wie though the words are, give and | office, bill, or otherwiſe ; to receive the fees for omages. 
p continue for : ig is oaly'an appointment, and conſe- due to the Lord Great Chamberlain, of the nobility, 
grant to him, yet. it deed. 2 Salk. 467. Trin. 10 W. 3.| biſhops, &c. This officer is mentioned in ſtat. 33 H.8. 
quently wy gt omen . + | 7 5 cap. ELIE | v4 5 peg pang 
LW TW_ ot, f the pipe (Clericus þipe). Is an officer in.the 
Ag peer _— pod, ord lion ARE eve P ar g all LG and debts due ts. 
nevi fontuteotes _ S 8 Med 43- Paſch. | the King delivered and drawn out of the remembrancers 
conclude the judgment Cal cls Fletcher Gr ET offices, charges them down into the great roll ; and-is 
76a, 1, in the caſe of nc: 14, The clit of the | called clerk af the þiþe from the ſhape of that roll, which 
by 2. 34 - rw ” Beneh the names of ſuch | is put together like a þipe : formerly he was called 1ngro/- 
peace ſhall certify into the King's fed of felon ſator magni rotuli, ' contrarctulafor, pipz, duplex ngrofſa- 
x be ontlawed, atrainted, or eonvi f The clerk of | tor, and now clerk of the pipe... He alſo writes ſummons. 
hon pat > GI wit bin ten days after | to the ſheriff to tevy the A ab upon. the goods.and. 
prune” agate 47-4 wor {hedule of hf fines | chattels of the debtors ; aid if they have no goods, then. 
St. 29, yearly, 2 oy CE Tl ings | he draws them down to the. Lord Treaſurer's remem- 
gg erp uot yean's before the ſecond | brancer, and writes eftreats againſt their lands. The an-- 
Frog mapteen gy } Soul deliver into the | cient revenue of the crown remains in charge before him, 
Monday after the morrow of il % 4 ra & to the | and he ſees the fame anſwered by the farmers and ſheriffs. 
noche Gachy were yprnaogend | eg Tg charge to all ſheriffs of their ſummons of the 
ſeriffs, thar the ſheriffs may be ſg. . ; mhokiſe to | þiþe and green wax, and fees it anſwered upon their - ac- 
vo mn Benn wh atenfaccen Arr: 14 counts. He hath the drawing and ingrofling all leaſes of 
RE Tn Rte She of, try of eget He 0 na 
ect. Yo #0 . I | or 71 r rotuli, EIS IO PEP DES 
bel fr ble vals; dl 10 the King ad |" Clerk ofthe pleas (Chris Pactiran) xa aſe 
court, he ſhall for ae 3 a. © in whole office all the officers of the. 
half to him that ſhall fue; and ſhall alfo forfeit his office, | in the cams, "66/; a0 rhe e belonging unto thera) onght 
nd be incapable has ana Sepabervcr: oy $64 ws ar agras pai yh ation, Ec VO oth 
revenue is concerne LE Rn TN hen, Mew echequer, þ. 86. and 4 Toft. fol. 7 
by nn. 4&3 WIL & M. 24. ef. 5. Thecrk of let of the aivp ſeal. ries privati. fgilli) 
the peace ſhall, upon delivery of the cog ire + oy There arc foar of chaſe officers that attend the Lavd BY wy 
of Exchequer, take the following oath, to be admin wy Seat, or (if none ſuch) the principal ſecretdry, writing 
by one of the barons : | | and making ont all things that are ſent by hacking hn 
| | Ph - rTivy ſeal, and are to be ed to the i} 
Mg nee rn ee Ne gn SUES ll 
vered, are truly and ca _ 270 | 1ny ſpecial occaſion of his Majeſty's a irs ; as 'F 
that all fines, Yue, amerciaments, recognizances, _ Jeat on 7 = if Mak Op oo by officer and | Ti 
On On Wore ft, bf ING peer 'the bis funRion, you may read the ſtatute 27 Hen. 8. Cole =_ 
n r12ht and due courſe of law ought to be eftreat 2 mn 2d tits chat now is called the. Lord Privy Seal, ſeerns in an- 
wr 40g eh ph Mes _ 6 of Gopararv cs. Hep cient time to have been called clerk of the privy pram s 
andins, therein contained; a | = | mY ithſtanding, in the number 
are alſy tad Zn expreſſed all ſuch fines as have been to have ar Boccregp ng Wrrgbels alg yo the fatite- 12. 
paid ints the court, from which the Frys eftreats fag, - o 274 FRI's. « | DOTY 
without any wilful or fraudulent diſcharge, omiſſton, mif- | K. 2. Cc. IT. LY es, Sce Dfatutes; 
wang $ poet (rogue Ems mh, ,. 
Kd | | er, who 1s to ſit againſt the clerk of the pipe to ſce 
By flat, 3 Geo, 1, c. 16. Jeff. 12: Boon of He prog Bien able in the pipe, &c. Stat: 37, 1. Ce 4+ 
Axchoquer os Array Boone firn mp1 anllee 4 b x” k _ the pipe and rethembrancer ſhall be {ſwora to 
2g to return the eſtreats according to the ſaid two atts | T - Cc artendges ps ay" fcharged in their offices, 
of 22 69 23 Car, 2, c, 22, and 4 & 5 Will, & M. c. 24. hr? - fr. c Py See Kemembjancer, 
be: Citreats, ' Clerk: of the peace | * Clerk of the rutes, In the court of King's Beach is 
By ſtat, 10 & 121 19. 3. ſe. 7, 8. Clerk of the peace q }-HE Tenters all the rules and orders made 
All bave only > 5. for drawing an indiftment of felony 3 | he who draws up an te of eooifh on divers wiits, This - 
udif it is defeRtive, he ſhall draw 4 new one gratis, on nrboneret ___ by; ty 133 Car. 2: HESIS 
Patt of 5 7, with full coſts to him that ſhall ſue. | officer ns he Feviers (Crit fucraruin) Is an officet 
By ſtat. 2 Geo, 2, c, 46. ſet. 14. No clerk of the peace, | Cl ining 'to the commiſſioners of /ewers, writing all 
or his deputy, ſhall a&t as ſolicitor, attorney, or agent, appertaining by virtue of the commiſſion ; for which 
Oo {ve 5 | or quarter ſeſſions, | things that they do by vir | REY 
ont any proceſs at any general or q C erat and ce the ſtatute of 17 Eliz, c.g. 
= he _ 2xecme the office of clerk of the peace ed hr ewers 6N_ | Clerk 
vi, I, | 
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Clerk of the ſignet (Clericus figneti) Is an officer | 
attendant continually on his Majeſty's principal ſecretary, 
who always hath the cuſtody of the privy /ignet, as well 
for ſealing his Majeſty's private letters, as alfo ſuch grants 
as paſs his Majeſty's hand by bill ſigned. Of theſe: there 
are four that attend in their courſe, and have their diet at 
the ſecretary's table. More largely you may read of their 
office in the ſtatute made anno 27 H. 8. cap. 11. 

Clerk of the ſuperſedeas, Is an officer belonging to 
the court of Common Pleas, who makes out the writ of 
fuperſedeas (upon the defendant's appearing to the exigent) 
whereby the ſheriff is forbidden to return the exigent. 

Clerk of the Treaſurp (Clericus Theſaurarii) Is an 
officer belonging to the Common Pleas, who hath the 
charge of keeping the records of the court, and makes 
out all the records of ni/i prius, hath the fees due for all 
ſearches, and hath the certifying all records into the 
King's Bench, when a writ of error is brought. Alſo he 
makes all exemplifications of records being in the Trea- 
ſury. He is taken to be the ſervant of the Chief Juſtice, 
and removeable at his pleaſure, whereas all other officers 
are for term of life. There is alſo a ſecondary or under- 
clerk of the Treaſury for aſſſtant, who hath ſome allow- 
afices ; and likewiſe an under keeper, who always keeps 
. one key of the Treaſnry-door, and the chief clerk of the 
ſecondary another ; fo as the one cannot come in without 
the other. | | 

Clerk of the warrants (Clericus warrantorum) Is an 
officer belonging to the court of Common Pleas, who en- 
tereth all warrants of attorney for plaintiff and defendant, 
and inrols all deeds of indentures of bargain and fale, 
which are acknowledged in the court, or before any 
jadges out of the court. And he eſtreats into the Ex- 
chequer all iſſues, fines, and amerciaments, which any 
way grow due to the King in that court, and hath a ſtand- 
ing fee of ten pounds of the King for making the ſame 
eſtreats, See Fitz. Nat. Br. fol. 76. | 

* Clerkenwell-Green, The highway leading from the 
Faſt fide of Clerkenwell-Green to St. John's Street, to be 
paved.” 2 Will, & M. /eff. 2. c. 8, ſe. 24.. | 
_- Cleronimus, An heir. In the Mona/ticon, 3 tom, 
pag. 129. we read, That K. Edgar gave another a certain 
portion of land for life, with liberty, that gt vite ſug 
terminum quibuſcunq; cleronymis impune derelinquat, 

' Cletae (Fr. clays) Hurdles to fold or keep ſheep in. 
Tenentes de Hampton debent quarere ſex ſummas virgarum 
apud boſcum de Haya juxta Heref. ad cletas nundinarum 
faciendas, Lib. Niger Heref, fol. 61. | 

Clevum, Glouce/ffer. | 

Client and attozney, Attorney being to draw a deed, 
| has writings brought to him, and among them is one 
that concerns himſelf and his title ; tho' the deed concern- 
ed the attorney's own title, yet they forced him to deliver 
zt uþ, and left him to take his proper remedy at law. 
9 Sh;w. 165. pl. 156. Mich. 33 Car. 2. B. R. Tyack's 
Cale, | | | 

Attorney having money due to him from his client, ſhall 
not be compelled to deliver up the papers before he is 
paid his fees, &c. Comb. 48, Hill. 2 & 3 Fac. 2. B. R. 
Anon, 

Attorney having writings delivered to him to draw a 
mortgage, &c. may detain them till the money is paid for 
his drawing them z but he cannot detain any writings, 
which are delivered to him on a ſpecial truſt for the money 
due to him in that very buſineſs; and if he does, an at- 
tachment will go, and he will be ordered to pay cots and 
damages to the party. 8 Med. 306. Mich. 11 Geo. 1. 
Lawſn v. Dickenſon. | | Oe 

A Client delivered a deed to his attorney, in order to 
bring an aftion of covenant. The attorney loft the deed, 
as he pretended. On a motion for an attachment againſt 
the attorney for not delivering the deed, it was propoſed 
by Mr. Strange, the attorney's counſel, that the plaintiff 
thould bring a bill of diſcovery, to make him ſet out 
whether there was not ſuch deed, and what the decd was; 
but he agreed, that it ought to be at the attorney's coſts, 
and moved that the court would not grant an attachment. 
Page J. ſaid, hz thought the attorney himſelf ought to 
procure a ditcovery by bill in Chancery, but that the 


CL 1 


plaintiff ſhould allow him to make uſe 
that purpoſe ; accordingly the court gr 
ment, but to lie in the officer's hands till further gj 
. . - itCc- 
tions given. 2 Barnard. Rep, in B, R, Paſch. 6G 

Court v. Gilbert. , 2. 

He may expend money as attorney, but not bl 
per Popham, Clench and Gawdy, "Oh, E. po _ 
Hill. 38 Eliz, B. R. Rolls v. Germin. © "OW 

If the client in any ſuit furniſhes his att 
plea, which the attorney finds to be falſe, 
not plead it for the ſake of his conſcience, the attorn 
may þlead in this caſe, quod non fuit veracity informa. 
and in ſo doing he does his duty. Jerk. 52. þl. 100, | 

If the attorney confeſs the afiom without conſent and will 
of his client, this ſhall bind the client ; but Otherwile it is 
in collateral matters ; fer two juſtices, 2 Rl, Rep. 63. 
Hill. 16 Jac. B. R. | | 

An attorney may take fees, but he may not lay out or 
expend money tor his client ; and if he does, Hobart doubted 
what remedy he might have. Winch, 53. Mich. 2 Jac, 
C. B. Gage v. Johnſon, cites Sam. Leeche's caſe, 

A client brought actton fur le caſe againſt his attyr 
for delivering to the ſheriff a #. fa. againſt þ | 
ſuit in which he was attorney for him, and procuring - | 
it to be executed. It was inſiſted after verdi&, that the * 
ſuit was determined by judgment being given, and con- 
ſequently the truſt repoſed in the defendant. Adjudged 
the truſt ſtill continued ; for the defendant might hare 
ſhewed cauſe why there ſhould not be execution; and 
his procuring the writ to be executed, ſhews that he 
combined againſt his client ; and judgment for the plaintiff, 
Niſe. Sty. 426. Hich. 1054. B. R. Lawrence v, Harri 

on. | | 
F It was ſaid and admitted, that an attorney's afent fo ar 
award ſhall bind his client. Ch. Caſes 87. Pa{ch. 19 Gar. 2. 
in caſe of Golwell v. Child. 

Money recovered, paid to the attorney on record, is good 
payment ; for it is a payment to the client himſelf, 2 Show. 
139. Mich. 32 Car. 2. v. Morton. 5 

Bill by adminiſtrator for relief, after a ſpecial plea adm, 
pleaded, and verdi&t and judgment, pretending that his 
attorney without dire&tion pleaded, that the defendant 
(now the plaintiff) had no notice of the original ill the 


of his name foe 


Orney with a 
{o that he Cans 


7 


im in 2 


| 12th of March, and had then fully adminiſtered. Iſſue 


was, that the defendant had notice before the 12th, v1. 
on the 6th of March; whereas he had. in truth fully 
adminiſtered before the 6th of March, and in truth betore 
the original purchaſed ; ſo that by the falſe plea by the 


| attorney the right was never tried. The Maſter of the 


Rolls diſmiſſed the bill, and Lord Somers affirmed the 
diſmiſſion. 2 Vern. 325. þl. 314. Mich. 1695, Stephen- 
on v. Wilſon. | wt 
< In afar the defendant pleaded non aſſump/it infra 
ſex annos. The plaintiff replied ; and the defendant not 
joining iſſue in due time, the plaintiff's attorney figned 
judgment, but afterwards conſented to accept tae ile; 
but upon a motion to compel him to accept the iſſue, it 
was oppoſed, becauſe the plea was a hard pica, and the 
client having notice of this advantage, ordered uis _ 
ney to infiſt upon it, and the court faid they would no 
have held him to it, had he not conſented ; but now thep 
would, and the ctient is bound by the attorney's So 
and they could take no notice of him. 1 Salk. 86. Mich, 
8 W. 3. B. R. Latouch v. Paſherant. ES 
An attorney may undertake for his client, but ns! Nh 
his cauſe of afticn ;, fer Holt Ch. J. 12 Med. 334. £2/0- 
12 W. 2. incaſe of Stanhope v. Pemverton. | TED 
Attion againſt an attorney for money received to / we 
tiff's uſe; the attorney ſhewed to the court Rn _— 
been employed as an attorney for the plaintiff, pr "a oF, 
plied ſome of his money towards paying fer his labour, 


NS © . 'e h1s 
fome to a ſelicitor in the cauſe; and moved to hay 


bill taxed, and an allowance of what ſhould then opp 
due to him. Per cur. If the plaintiff had egy Fn 
mztion to have us compel an attorney by virtue en 
power over him as our officer, to pay the neſs ph 
foraſmuch as that is diſcretionary in us, We FN Gen 
help the plaintiff, unleſs he did the fair thing on md 
but here, when he demands no favour of us, we 


deny 


[ 


6.40; 


him the law, and let, the defendant take his legal 
Ty | againſt the plaintiff, 12 Mod. 657. Hill, 13 
. Craddock v. Glim. | "6 
iv. an attorney Þas 2 privilege not to be examined as to 
y ets of his client's cauſe, ſo the attorney's privilege 
the = nt's privilege 3 and an attorney, though he would, 
SFGall not be allowed to diſcover his client's ſecrets ; per 
yet ini Med. 41. Mich. 10 Ann. B. B. in the caſe of 
Lord Say and Seal, and cites it as ſo adjudged in Hol- 


| But as to the time of executing a deed, which was of a 
Hate long before the ex2cution, that is not a thing of 
ſach a nature as to be called the ſecret of his client. 10 
Mad, 41. Mich, 10 Ann. B. R. the Lord Say and Seal's 


on more of client and attorney in general, ſee At- 


ep, | 
tipping money. See Coin, 

Clitones, Not- only the eldeſt, but all the ſons of 
Kings; we meet with it often in old authors, vzz. 
in the charter of King Athelred, in Matt. Pariſ. pag. 
158, Ethelftanus Ecbryth, &c, cum clitonibus Epitheto 
ſubſeribunt. So in Mr. Selden's Notes upon Eadmerus, 
Ego Eagar, &c. Ego Edmond Clito legitimus prafati re- 


&c, | 
"Clive, Cliff, The names of places beginning or end- 
ing with clzvs or cliff, ſignify a rock, from the Sax. cliff, 


ruþes, h | 
lacks and watches, Stat. 9 & 107. 3. c. 28. ſc 2. 
No perſon ſhall export, or endeavour to export, out of this 
kingdom, any outward or . inward box, caſe or dial-plate, 
of gold, filver, braſs, or other metal, for clock or watch, 
without the movement in or with every ſuch box, &c. 
made up fit for uſe, . with the: maker's name engraven 
thereon ; nor ſhall any make up any clock or watch, 
without putting their name and place of abode or free- 
dom, and no other name or place, on every clock or 
watch, on penalty .of forfeiting every ſuch empty box, 
cale and dial-plate, clock and watch, not made up*and 
engraven as aforeſaid, and 20 /. one moiety: to the King, 
the other to them who ſhall ſue for the ſame. 
_ Stat, 27 Geo. 2. cap. 7. ſet. 1. If any perſon who 
ſhall be hired or employed by any perſon prattiſing in 
the trade of clockmaking or watchmaking, or any other 
branch or branches of ſuch trade, to make, finiſh, alter, 
, repair, or clean any clock or clocks, watch or watches, 
a any part or parts of a clock or clocks, watch or 
watches, or be intruſted by any perſon pra&tifing the 
ſaid trade or trades, with any gold, ſilver, or other me- 
tals or materials, to be, or that ſhall be in the whole or 
0 part wrought or manufactured, for any part -or parts 
of a clock or clocks, watch or watches, or any dia- 
mond or other precious ſtone, to be, or that ſhall be ſet 
or fixed in or about any clock or clocks, watch or 
watches, ſhall purloin, imbezzle, ſecrete, ſell, pawn, ex- 
change, or otherwiſe uniawfully diſpoſe of any clock- or 
watch, or any part or parts of any clock or watch, or 
ay gold, filver, or any other metal or material, or any 
part thereof, or any diamond or other precious ſtone, 
with which ſuch perſon ſhall be intruſted by any perſon 
practiſing the ſaid trade or trades, or any part or branch, 
_ or any parts or branches. of ſuch trade or trades, and 
ſhall be thereof. convicted by the oath of the owner of 
ſoch goods, or by oath of any other credible witneſs or 
vineſſes, or by confeſſion of ' the perſon or perſons 
Charged Vith {ach offence, before any one or more jul- 
ie or juſtices of the peace of the county, riding, 1i- 
aty, City, diviſion, town, or place where ſuch offence 
all be committed, or where the perſon ſo charged ſhall 
icuce or inhabit (which oath the ſaid juſtice or juſtices 
's and are hereby impowered and required to adminil- 
ir); every ſuch offender ſhall for the firſt offence for- 
ay 20 l, and in caſe the faid forfeiture ſhall not be 
orthwith paid, the juſtice or juſtices before whom ſuch 
viction ſhall be had, ſhall commit the party or par- 
tis fo convicted to the houſe of corre&ion, or other 
Pick priſon. of ſuch county, riding, diviſion, city, 
'venty, town, . or place, there to be kept to hard la- 
ur tor the ſpace of fourteen days, unleſs ſuch forfeiture 


C/Li0] 
' ſhall be ſooner paid; and if within two days before th* 


be paid, the ſaid juſtice or juſtices is and are hereby im- 
powered to order the perſons ſo convifted to be publickly 
whipped at the market-place, or ſome other publick place 
of the city, town, or place where ſuch offender or offend- 
ers ſhall be reſpe&ively committed; and in caſe of a fur- 
ther conviCtion, in manner before preſcribed by this ac; 
for or upon a ſecond or other ſubſequent offerice of the 
lame kind, the perſon or perſons ſo again offending, being 
thereof convifted in manner aforeſaid, ſhall for every ſe- 
cond or other ſubſequent offence forfeit forty pounds ; 
and in caſe the forfeiture ſhall not be forthwith paid, the 
juſtice or juſtices before whom ſuch conviction ſhall be 
had, ſhall commit the perſon or perſons fo again offend- 
ing to the houſe of correction, or other publick priſon, 
for any time not exceeding three months, nor leſs than one 
month, unleſs the ſaid forfeiture ſhall be ſooner paid ; and 
if within ſeven days before the expiration of the time for 
which ſuch offender or offenders ſhall be committed, the 
{aid forfeiture ſhall not be paid, the juſtice and juſtices is 
and are hereby impowered to order the perſon ſo again of- 
tending to be publickly whipped at the market-place, or 
ſome other publick place of the city, town, or place where 
ſuch offender or offenders ſhall be reſpeCtively committed, 
twice or oftener, as to ſuch juſtice or juſtices ſhall appear 
reaſonable. | 

Set. 2. And if any perſon ſhail buy, receive, ac- 
cept, or take by way of gift, pawn, pledge, ſale, or ex- 
change, or in any other manner whatſoever, of or from 
any perſon whomſoever, any clock or watch, or any 
part or parts of a clock or watch, or any gold, filver, or 
other metal or material as aforeſaid, whether the ſame or 
any part thereof be or be not wrought or manufaCtured, 
or any diamond or other precious ſtone, which ſhall 
have been intruſted with any perſon or perſons hired or 
employed as aforeſaid by any perſon praiſing the ſaid 


accepting, or taking any fach goods, materials, or ef- 
fets, knowing the ſame to be purloined or embezzled, 
being thereof lawfully convicted, in manner before pre- 
ſcribed for the conviQtion of perſons purloining or im- 
bezling the ſaid goods, materials, or effeCts, ſhall for 
the firſt offence forfeit 20 /. and in caſe the forfeiture 
ſhall not be forthwith paid, the juſtice or juſtices before 
whom ſuch convition ſhall be had, ſhall commit the 
party or parties ſo convicted to the houſe of correCtion, 
or other public priſon as aforeſaid, there to be kept to 
hard labour for the ſpace of fourteen days, unleſs the for- 
feiture ſhall be ſooner paid; and if within two days be- 
fore the expiration of the ſaid fourteen days, the faid for- 
feiture ſhall not be paid, the ſaid juſtice or juſtices is 
and are hereby impowered and required to order the perſon 
or perſons ſo convitted to be publickly whipped at the 
market-place, or ſome other publick place of the city, town, 
or place where ſuch offender or offenders ſhall be reſpec 


ſequent offence of the ſame kind, the perſon-or perſons 
ſo again offending, being thereof convicted in manner 
before preſcribed, ſhail for every ſecond or other ſub- 
ſequent offence forfeit 40 /. and in caſe the faid forfeiture 


whom ſuch conviftion ſhall be had, ſhall commit the 
party or parties ſo convicted to the houſe of correCtion, 
or other public priſon as aforeſaid, there to be kept to 


nor leſs than one month, unleſs the ſaid forfeiture ſhall 
be ſooner paid; and if within ſeven days before. the ex- 
piration of the time for which ſuch offender or offenders 
ſhall be committed, the faid forfeiture ſhall not be paid, 
the ſaid juſtice or juſtices is and are hereby impowered and 
required toorder {uch'offender or offenders to be publickly 
whipped at the market-place, or ſome other publick place 
of the city, town, or place where ſuch oftender or of- 
fenders ſhall be reſpeQively committed, twice or oftcner, 
as to ſach juſtice or juſtices ſball appear reaſonable ; and. 
the ſaid reſpeCtive forfeitures when recovered, after ſatiſ- 


faction 


expiration of ſuch fourteen days, ſuch forffiture ſhall not 


trade or trades ; he, ſhe, or they ſo buying, receiving, 


tively committed, once or oftener, as to ſuch juſtice or 
juſtices ſhall appear reaſonable: and in caſe of any fur- 
ther conviction, for or upon a ſecond or any other ſub- 


ſhall not be forthwith paid, the juſtice or juſtices before 


hard labour -for any time not exceeding three months, | 
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jaid county of 


_ effects] the property of 


CL O 


fattion ſhall have been made thereout to the party or par- [in the form aforeſaid, to be fairly written 6n 


ties injured, together with ſuch coſts of proſecution as 
ſhall be judged reaſonable by the juſtice or juſtices before 
whom ſuch convittion ſhall have been had, ſhall be paid 
and applied to and for the uſe of the poor of the pariſh 
or place where the perſon or perſons ſo convicted ſhall re- 
fide or inhabit. | 

Se. 3. Provided, that if any perſon convited as 
aforeſaid of purloining, imbeziling, ſecreting, ſelling, 
pawning, exchanging, or otherwiſe unlawfully diſpofing 
of, or buying, receiving, or taking to pawn any of the 
goods, materials, or effeCts herein before mentioned, ſhall 
think himſelf or herſelf aggrieved by the judgment of the 
juſtice or juſtices before whom he or ſhe ſhall have been 
convifted, ſuch perfon ſhall have liberty to appeal to 
the juſtices at the next general or quarter ſeſſions of peace 
which ſhall be held for the county, riding; diviſion, city, 
liberty, town, or place where ſuch judgment ſhall have 
been given ; and the execution of the ſaid judgment thall 
in ſuch caſe be ſuſpended ; the perſon ſo convitted en- 
tering into a recognizance at the time of ſuch convittion, 
with two ſufficient ſureties, in double the ſum which 
{ſuch perſon ſhall be adjudged to forfeit, upon condition 
to profecute ſuch appeal with effe&t, and to be forth- 
coming to abide the judgment and determination of the 
Juſtices in the ſaid general or quarter ſeſſions ; which re- 
cognizance the ſaid juſtice or juſtices before whom ſuch 
conviQion ſhall be had, is and are hereby required and 
impowered to take; and the juſtices in the faid general 
or quarter ſeſſions are hereby authorized and required to 
hear and finally determine this matter of the ſaid appeal, 


and to award ſuch coſts as to them ſhall appear juſt and 


reaſonable to be paid by eithcr party; and if upon the 
hearing of the ſaid appeal, the judgment of the juſtice or 
Juſtices before whom the appellant ſhall have been con- 


_ viRted, ſhall be affirmed, ſuch appellant ſhall immediate- | 
ly pay the fum which he or ſhe thall have been adjudged 
to forfeit, together with ſuch coſts as the juſtices in | 


their general or quarter ſeflions fhall award to be paid 
by him or them, for defrayivg the expences ſuſtained by 
the defendant or defendants in ſuch appeal; or ia de- 
fault of making ſuch payments, ſhall ſuffer the reſpeCtive 
pains and penalties by this a inflited upon perſons re- 
ſpectively who ſhall neglet to pay, or fhall not pay the 
reſpeQive forfeitures by this a&t impoſed upon ſuch per- 
ſons reſpeRively, who ſhall be convicted of purloining, 
imbeziling, ſecreting, felling, pawning, exchanging, or 
otherwiſe unlawfully diſpoſing of any of the goods, ma- 
terials, or effefts herein before mentioned, or of perſons 


buying, receiving, or taking to pawn any of ſuch goods, | 


materials, or effets. _ 

Seft. 4+ And the juftice or juſtices of the peace be- 
fore whom any perſon ſhall be convicted, in manner pre- 
fcribed by this at, of purloining, imbeziling, ſecreting, 
ſelling, pawning, exchanging, or otherwiſe unlawfully 


diſpoſing of, or of buying, receiving, or taking to pawn | 


any of the goods, materials, or effects aforeſaid, ſhall 
cauſe ſuch reſpeCtive conviction to be drawn up in the form 
and words following ; that is to ſay : | 


Aliddleſex, : B# it remembered, that on the ——— day 

to wit, of in the year of his 
Majeſty's reign, ———— was convicted before me (or us) 
| ef his Majeſty's juſtices of the peace for the faid 
county of” , or for the riding (or diviſion) of the 
or for the city, liberty, or town of 
in the faid county of ſas the caſe ſhall 
be] of purlining, imbeziling, ſecreting, ſelling, pawning, 


_ exchanging, or unlawfully diſpoſing of, or of buying, receiv- 


ing, or taking to pawn Tas the caſe ſhall happen to be] 
l [ſpecifying the reſpeftive goods, materials, or 
in the county of 
. Gruen under my hand and ſeal [or our hands 
and ſeals] the day and year aforeſaid. | 


Which ſaid form and conviftion fhall not be liable to 
be removed by certiorari into his Majeſty's court of King's 
Bench ; and the faid juſtice or juſtices before whom ſuch 
con viftion ſhall be had, ſhall cauſe the ſame, drawn up 


-_ 


1city, Iiberty, town, or place, and he is he 


| committed againft this a&t within the ſame co 


and tranſmitted to the next general or quarts og 


the peace to be held for the county, x _” x 
town, or liberty, wherein ſuch Burr. pon hy 
be filed and kept among the records of the ſaid al » 
quarter ſeſſions ; and in caſe any perſon or nk_ oo 
victed ſhall appeal from the judgment of the fajd 6 
or juſtices to the ſaid general or quarter ſeſſions, the "Ing 
in fuch general or quarter ſeſſions are hereby NG 
wpon receiving the ſaid convittion drawn up in Pr 
aforeſaid, to proceed to the hearing and determination «) 
the matter of the ſaid appeal, according to the dire =_ 
}"$>n 4 ; any law or "on to the contrary notwith. 

Sef. 5. And it ſhall and ma 
one juſtice of the peace of an 


y be Jawful to and for any 
y county, riding, diviſion, 


reb 
upon complaint to him made upon oath of va 
"RE: » . ut , idi 
diviſion, city, liberty, town, or place, to iſſue his "—_ 


for apprehending and bringing before him, or before an 
other juſtice or juſtices of the peace of the ſame coun 4 
riding, diviſion, city, liberty, town, or place, the I 
or perſons charged with ſuch offence, and the juſtice or 
juſtices before whom ſuch perſon or perſons ſhall he 
brought, is and are hereby authorized and required to hear 
and determine the matter of every ſuch complaint, and to 
proceed to conviction and judgment thereupon. 

Cloere, A priſon or dungeon; | believe of ſome By; 
ti/h original, which might give name to the old Latin 
cloeria, which Du Frejae unaptly conjeftures to have been 
a corruption of clay/eria, a clofe place of reſtraint. © The 
dungeon, or inner priſon in Hallingford-Caſtle, temp. H. 2. 
was called Cloere-Brien, i. e. carcer Brieni, fil, com. Do- 
mini de Wallingford. 

Hence ſeems to come the: Lat. cloaco, which was origi- 
nally the cloſeſt ward, the naftieſt part of a priſon. The 
old clogcarius 8 interpreted in a MS. gloffary, carceris 
cuſioxy, The preſent cloacerius, or keeper of a jakes, is an 
officer in ſome religious. houſe, impoſed on an offending 
brother, or voluntarily choſen by him as an exerciſe of 
humility and mortification 5 and in ſome of our Engl/o 
| convents beyond the. ſeas, this fweet officer is called Count 
| of Holt. Cowell, ed. 1927. 

Cloth, Is an unlawful game, forbidden by the ſtatute, 
made in the 19th year of Ed. 4. cap. 3. and is inhibited 
alſo by the ſtatute of 33 #. 8. c. 9. But there it is more 
properly. called claſh; far it is the throwing of a bowl at 
nine pins of wood, or nine-ſhank-bones of an ox or horſe; 
and it is now ordinarily called kazles, or nine-fins. Termes 
de la Ley. | 

Cloth, No cloth made beyond fea fhall be brought 
into the King's dominions, on pain of forfeiting the ſame, 
and the importers to be farther puniſhed. Stat, 12 Fd. 3+ 
c. 3- See Dyapery and Wosgllen manufacures, 

Clothiers. See Dzapery, 

Clove, 1s the two and thirtieth part of a weigh of 
cheeſe, that is, eight pounds. 9 H. 6. cap. 8. 
| Cloves (Cary9phy/k) Are a ſpice known by fight to 
every man ; they are flowers of a tree gathered and harden- 
ed by the ſun. Of their nature you may read in Gerard's 
Herbal, lib. 3. cap. 144. This is comprifed among {ucty 
ſpices as are to be garbled. 1 Fac. c. 19. 

Clough, A valley, Dume/day- Book: 

Clown, See Colonus. | ? 

Clunch, Blew Clunch. At Wedneſtury in Staffordſoire, 
upon .ſivking a coal-pit near the ſurface, they met firſt 
with earth and ſtone, then with a fubſtance called blew 
clunch, and thirdly with. coal. 

Cluta (Fr. Clous) Shoes, clouted ſhoes; moſt com- 
monly horſe-ſhoes, and the ftreakers of iron with which 
cart-wheels are ſhod. In uno part rotarun computs 17. 
| /ol. ii, denar. in codem ferro ligands v. fol. iv. denar. t 
axibus emptis iv. den. in clutis, & clavis ad idem _— 
| Zv. den. 06. Conſuetud. domus de Farendon. MS. t+ 


116. Hence Clutarium. : 
Clutarium (Cluarium) A forge, or ſmithy, ot 

fnith's ſhop, where the c/ozes, or iron; ſhoes are made d 

applied: Tenuit duas carucatas terre de Dominos Rege, | 


cafitt 
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SE EE Eo len HC od BCT gn to bb Ears of > agrtiottds gf ofmls To, al Arch 
aipine per tale ſervitium deferendo palefridum Domini Regis | | Sect. 10, The. commultioners, and ,other;:0 | 


| atuor Þedes de 
FF acneriun ſuum de Ma yy pad ig een 
© he lame) palefridum Domini Regis, dabit ei palefridum 
eos marcarum. Mon. Angl. tom. 2. p. 598. 


Matt. Paris 463: And Matt. Weſtm. ſpeaking of the fa- 
tiily of Pembroke being extinct. _ 


—_— Domini Regis quotieſcunque 
nsfietd venerit, & / inclaudet 


| | 
+8 EG. \ 


Þ. one fficers ſhall 
take an oath for the due execution of [their offices, . ._.__ , 
Sect. 11, The commiſſioners ſhall pay the money into 


| the Exchequer, and up9n. oath, deliver, to the Treaſury 
com. 2, Þ. 599. , . , | Þooks of accounts, containing all the, licences granted, 
Clypeus, One of a noble family. Clypei proftrati, gr; 
EE family extin&t. Sic nobilis clypeus ille mareſcal- 
hrum tot & fantts hoftibus' Angliz formidabilis evanuit. 


and the names and ſurnazes of the perſons to whom gran- 
ted, &c. nf OE,» © NLO Eg ng 
. Sect. 12, The weekly and other rents and .ſums. of 
money, ,and all torfeitures and penalcies by this ac, or 
by any by-laws made by the commiſſioners (the penalties 


Cnipulits ( Knipulus, knipus, knivus ) A knife, —— | to be incurred by the commiſſioners excepted) ſhall be 
Thomas Matyr fam cancellarium fuum uam notarios cunetos levicd by warrant of three of the commiſſioners, by diſtreſs 
rcramento conſtrinxit, quod valens cnipulum Anglicahum | of the goods of the offender, . which. ſhajl be ſold within 
opter literas a nemine reciperent. Giral. Cambrenſ. apud | ten days after the diſtreſs, &c, andif no diſtreſs can be 
Whartoni Ang]. Sacr. P. p. 025. - II had, the offender ſhall be committed by like warrant. till 
Coaches, and Chairs. Stat. 9 Ann. cap. 2 3. /ect. 1, the penalty paid ; and if the rent be behind fourteen days, 
The crown may nominate under the great ſeal com- the commiſſioners (without demanding the arrear) may 
filſſioners for regulating. and licenſing hackney coaches, | revoke the licence. . des EL uct 
#6t exceeding five, who ſhall regulate and licenſe, all | | Sect. 13. Offences againſt this at may be heard and 
hackney coaches within the bills of mortality for thirty- | determined by three commiſſioners in a ſummary way 
_—_—.-: LI le upon the oath, of one witneſs or upon confeſſion (the party. 
. Made perpetual, 3 Geo. 1. cap. 7. fett. r. | being ſummoned) one moiety to the crown, the. other 
Sect. 2. The commiſſioners may, under their hands | to the informer.  _. De eb 
ad ſeals, or of the major part of them, licenſe not ex-| _ ect. 14. Perſons. ſued for any. thing done in purſy- | 
&eding eight hundred, hackney coaches, and upon every | ance of this a&t may plead the general ifſue ;, andif judg- 
Rience there ſhall Be reſerved the weekly ſum of 5 5. to | ment be againſt the plaintiff, the defendant ſhall have dou- 
be notithly paid. Ga oO SO > ot ad an gs | {ie 
Sect. 3- The commiſſioners for thirty-two years may| Sect, 15. No certiorari ſhall ſuperſede execution or 
leenſe two hundred hacKkney chairs within the bills of | other proceeding upon any order of the commiſlioners., 
iforrality, reſerving to the crown the yearly ſum of 10 s.| Sect. 16, The commiſſioners may make, by-laws to, 
Shafer qurtery. NE - Cu SDL Dh bind the perſons who have licences, and annex penalties 
Made perpetual, 3 Geo. 1. cap. 7. ſet. 1. art of the | for the better. putting in execution this a&t, and for the. 
' general fikd; dd rock | good government of the perſons licenſed. OD 8 
' Sect. 4. No perſon ſhall drive or let to hire any hack- | Sect., 17. The by-laws ſhall be approved by, the, Lord, 
rey coaches or coach-horſes within' the weekly bills, &c. | Chancellor. and the two Chief Juſtices and Chief Baron,, 
vithout a licence from the commiſſioners, upon forfeiture or any three of them, and then printed ; and the breach, 
of 405. and no horſe ſhall be uſed in any hackney coach | of ſuch by-laws ſhall be puniſhable by any juſtice of. peace; 
under the ſize of fourteen hands ; and every licenſed | mayor, or head officer, where the offence ſhall be com- 
coich'and chair ſhall have a mark or figure on each; and | mitted, ious toon worn arice 
if ofie perſon ſhall' be licenſed to keep ſeveral hackney | Sect, 18. , That part of the pegalties which belongs. to. 
coaches or chairs, he ſhall have diſtin& figures; .and no |the Queen ſhall be tranſmitted to the receiver , general 
perſon ſhall put the ſame figure on his coach or chair | of the revenpes of the hackney coaches, and certified to 
which is appoitited for another, or ſhall deface the figure, | the commiſſioners within ten days after levied, upon for- 
upon forfeiture of 51. one moiety to the informer, and | feiture of double the ſum; two thirds to the crown, the 
the other to' the crown. | | other third to the informer, | ey. Tart 
Sect. 5. Commiſſioners licenſing more than eight | Sect. 19, Upon complaint to the commiſſioners that 
hundred coaches or two hundred' chairs, ſhall forfeit 100 /.| a coachman or chairman hath offended, he , ſhall be ſum-. . 
to be recovered in the courts at Weſtminſter by any who | moned, and if he refuſe to appear, or is found guilty of 
vill ſue. ; | CIS, a miſbehaviour, they may, revoke his licence for giving 


; 
4: 
b 
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v * * 


_ Sect, 6. No hackney coachman ſhall' rake for his hire | abuſive language, or otherwiſe. C4 4 
1" and about London and Weſtminſter, or within ten miles | Sect. 20, Coachmen or chairmen licenſed may ply oa 
thereof, above ten ſhillings per day, reckoning twelve | the Lord's day,notwithſtanding the a&t 29 Car. 2. c. 7. 
hours to the day; and not above 1 s. 6d, for the firſt | Sect. 21. An account of the profits ariſing by licenſing. 
hbur, and 12 d. for every hour after. And no perſon | coaches and chairs ſhall be made annually before the au- ' 
ſhall pay frotn any. of the inns of courts, or thereabouts, | ditors of the imprelt, | Te F 
tO any part of Sf. Zames's or Weſtminſter (except beyond | Sect, 22, Itany refuſe to pay a coachman or chairman 
Tuttle-fireet) above 12 d. and from any, of the inns of | his juſt hire, or ſhall cut or break any coach or chair will- - 
court, or thereabouts, to the Royal Exchange, 12 d. and | fully, any juſtice of peace may grant a warrant againſt the, 
If to the Tower, Biſhoþſgate, or Aldgate, or thereabouts, | offender, and upon proof on oath award ſatisfaction ; and 
1s. 64. andthe like rates from and to any places of the | upon refuſal to make ſatisfaftion, may-bind him over to. 
like diſtance, | the next ſeſſions, which ſhall finally determine, and for 
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St, 7, No perſon ſhall be obliged to pay for a hack- | non-payment levy by diſtreſs. _—— PTET? 
icy coach above 12 d. for any diſtance not exceeding one | Sect. 49. If any perſon driving a coach, or carrying a- 
ile and four farlongs ; and if above, that diſtance, and | chair for hire, under the-licence of another perſoa 3s. his 
*X exceeding two miles 15, 6d. and the commiſſioners | ſervant, ſhall be guilty of any miſbehaviour, by demand- 

il cauſe the diſtance to be meaſured between the moſt | ing more, than his fare, or giving abuſive laoguage or - 
woted places within the weekly bills. --:..-. 6. On rude behaviour, and being convicted by oath of one _ 
= 8. Hackney 'chairmen ſhall have no more than | witneſs before the commiſſioners, or one Juſtice for London, - 
rate of a hackney coach driven two-third parts of the | Weſtminſter, Middleſex, or Surrey, he ſhall fortcit, not, 
"me diſtance; and any hackney coachman or chairman | exceeding ,.20,s. .to; the poor of the pariſh ;, or if not able 


= ng more, 'or refuſing to go at that rate, forfeits | to, pay,, ſhall. be ſent to Bridewell, or ſome houſe of cor-.. 
L ” | | | * _ __ ]rection, to be kept to hard labour for. ſeven days, and 
he 9. The commiſſioners ſhall appoint under offi-,| have the publick correction of the houſe. | p 
wit wo they are not to take for their licences any gratuity | The commiſſioners powers are continued by 33 Ge0. 24 - 
wie &, other than what is to be paid to the crown, | C. 25 « fa long as any | fart of the acts for licenſing | 
Ja Ln to forfeit their offices, and to be incapable of. : backney coaches. | ay og Picea? 
., &"1lt thereof,” or of any other office ; only the clerks Stat., 19. 4nn., cap, 19. ſect. 158. The commiſſioners 
! ke 25, 64, for ingroſling each licence, for hackney coaches may licenſe (over and above the -. 
yg | | 6 © number 
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number of chairs by the former a&) any additional num- 
ber not exceeding one hundred hackney chairs, during 
thirty-one years, ſo that the number ſhall not exceed three 
hundred at one time. Rs BR G2 Ns | 

Made perpetual, 3 Geo. 1, cap. 7. ſet. 1. part of the 

general fund. 

Stat. 12 Ann. flat. 1. cap. 14+ ſe. 1. The commil- 
ſioners for licenſing coaches and chairs ſhall in the firſt 
place licenſe the widows of hackney chairmen who died 
poſſeſſed of any licences, unleſs ſuch widows ſhall neglect 
to take licences, &c. within a reaſonable time to be li- 
mited by the commiſſioners, but not leſs than twenty 


_ days, 


SeF. 2. Such widows, and their chairs and ſervants, 
ſhall be liable to ſuch rules, penalties, and orders, as any 
other chairmen are by the at&t 9 Ann. cap. 23. and 10 
Ann. c. 19. 

Stat. 1 Geo. I. cap. 57. ſet. 1. The commiſſioners 
authorized to put the act 9 Ann. cap. 23. in execution, 
may make ſuch by-laws to bind perſons licenſed to keep 
hackney coaches, the renters of ſuch licences and drivers 
of ſuch coaches, and annex ſuch penalties as they ſhall 
think fit, ſo as ſuch by-laws be agreeable to the intent of 
this and former acts ; and for the good government of 
the perſons licenſed, the renters and drivers, the ſaid by- 
laws to be approved and put in execution, as by the aft 9 
Ann. cap. 23. | | 

Se. 2. if any hackney coachman or driver ſhall refuſe 
togoat, or ſhall exa&t more for his hire than ſhall be ap- 
pointed, he ſhall forfeit a ſum at the diſcretion of the com- 
miſſioners, not exceeding 3 /. nor under 105. the faid of- 
fences to be determined, and the penalties levied as by the 
faid att is direfted concerning the 40 s. penalty. 

Se. 3. No perſon ſhall ply or drive for hire with any 
coach or coach-horſes, to attend at any funeral in London, 
Weſtminſter, or the bills of mortality, except perſons licenſed 
by the commiſſioners, on pain to forfeit 5 /. as by the ſaid 
att 9 Ann, cap. 23. | | | 

See. 4. If any perſon ſhalF drive a mourning coach or 


| hearſe to any funeral, except the ſame have anumber fixed 


on the fore-ſtandard, or in ſome other place to be appoin- 
ted by the commiſſioners, or except the ſame be the coach 
of ſome gentleman attending the maſter or any of the fa- 
mily, the commiſſioners upon information may ſum- 
mon the driver, againſt whom, not appearing, they are im- 
powered to proceed ; and though no expreſs hiring ſhall 
be proved, yet unleſs the party appear and prove a previ- 
ous order from the owner of {uch coach, &c. to attend at 
ſach funeral, it ſhall be adjudged a driving for hire, and 
the party ſhall forfeit 5 /. to be recovered of the driver or 
the undertaker of ſuch funeral, to be levied and applied as 
aforeſaid. 

Seft. 5. If any perſon be ſued for any thing done in 

urſuance of this at, he may plead the general iſſue ; and 
if the plaintiff be nonſuit, &c. the detendant ſhall have 
double coſts. | | 

Se2#F. 6. No certiorari ſhall ſuperſede execution, or 
other proceeding upon any order of the commiſſioners in 
purſuance of this aft, 

Se. 7. The alderman of every ward of the city, and 
every juſtice of peace in the faid' cities and counties, may 
inflit and levy the like penalties for any offences contrary 
to this aft, as the commiſſioners. may, provided that no 
perſon be puniſhed twice for the ſame offence, _ | 

Stat. 12 Geo. I. cap. 12. ſet. 15, The commiſſioners 
for hackney coaches are (over and above the number of 
chairs authorized by the a&ts 9 Ann. cap. 13. and 10 Ann. 
caþ. 19.) to licenſe an additional number of hackney chairs 
not exceeding one hundred, which after the 24th of 
Fune 1726, during eighteen years, ſhall be uſed for hire 
within London and Weſtminſter, and the bills of mortality ; 
ſo that the number of all the chairs to be licenſed ſhall nor 
exceed four hundred. 

Seft. 16, On every of the licences to be granted in 
purſuance of this aCt for keeping any hackney chair, there 
ſhall be reſerved to his majeſty the annual ſum of 10s. to 
be paid quarterly at the four uſual feaſts : and the chairs 
ſhall have the ſamesates, and be ſubject to the ſame rules, 
as are by the former aQts preſcribed. 


for licenſing hackney coaches. 


20.70 A 


. Se. 17, All monies to ariſe by reny« ” 
onal _— of chairs ſhall be aided to the Y rm: 
by the at of 9 Ann. cap. 13, "Rttled 
| Continued by 16 Geo. 2. c. 26. ſe&. 3. to 
1760, &c. and by 33 Geo. 2. c. 25. ſo 


June 24, 
long as any af 


Stat. 20 Geo. 2. cap. 10, ſet. 1. There ſhal , 
unto his majeſty the ſmall duties herein after add + 
VIZ. | — 

For every coach, berlin, landay, chariot, calaſh, with 
four wheels, chaiſe marine, chaiſe with four wheels and 
caravan, or by what name ſoever ſuch carriage may be 
called, that ſhall be kept by or for any perſon for his own 
uſe, or to be let out to hire (except ſuch coaches and 
other carriages as may be licenſed by the commiſſioners for 
the duties on hackney-coaches) the yearly ſum of 4 /. 

And for every calaſh and chair with two wheels, or þ 
what name ſoever ſuch carriage may. be called, to be PW 
by one or more horſes, that ſhall be kept by or for any 
perſon for his own uſe, or to be let out to hire, the yearly 
ſum of 4o 5. RD EE ite 

Which ſeveral duties ſhall be paid by the perſons who. 
keep the ſame. en, 

Seft, 2, No perſon ſhall be obliged to pay. the yearly 
ſum of 4 1. for more than five ſuch carriages on which 
the duty of 4 /. a year is charged, to be kept for his 
own uſe only ; but all perſons who keep the ſame for 
ſupplying any waiting jobb by the day, week, month, 
quarter, or any other time, . or to be letr out to hire, 
ſhall pay the faid yearly ſum of 47, for every ſuch 
coach, &c. kept to be lett to hire, though exceeding the 
number of five; and every perſon who ſhall keep any 
chaiſe, &c. with two wheels, to be drawn by one or 
more horſes to be lett out to: hire, ſhall pay the faid 
yearly ſum of 40 5s. for every ſuch chaiſe, &c. kept to 
be lett out for hire, though exceeding the number of 


Se. 3. Such of the ſaid duties as are chargeable 
upon coaches, &c. kept in England, Wales, or Berwick, 
ſhall be under the management of the commiſſioners and 
officers of exciſe in England ; and ſuch as are impoſed 
upon coaches, &c. in Scotland, ſhall be under the ma- 
nagement of the commiſſioners and officers of exciſe in 
Scotland, who are to appoint officers for charging and col- 
lefting the ſame. And all monies ariſing by. the ſaid du- 
ties (the charges of raiſing and accounting excepted) ſhall 
be paid into the receipt of the Exchequer at Weſtminſter, 
apart from all other revenues. Ke 

Se. 4. Every perſon who ſhall keep any coach, Gc. 
for his own uſe, or the uſe of any perſon for whom he 
is committee, truſtee, or guardian, or to lett out to hire 
in London, Weſtminſter, or within the weekly bills of 
mortality, ſhall within thirty days after the 25th of 
March 1747, or within twenty days after he begins to 
keep ſuch coach, &c. give notice in writing at the 
chief office of exciſe in London ; and every perſon who 
ſhall keep any ſuch coach, &:c. in any other part of 
Great Britain, ſhall within ſixty days after the 25th of 
Marth 1747, or within twenty days after he begins to 
keep ſuch carriage (not being in the place of a former) 
give notice in writing at the office of exciſe next t9 
the place where ſuch perſon for whoſe uſe the fame 15 
kept inhabits, of his keeping the ſame, and of the num- | 
ber of the coaches, &c, with four wheels, or chailes, 
&c. with two wheels, and of the pariſh or place _ 
he reſides, and ſhall at the ſame time pay the annu 
duties. 

Se. 5. Every perſon obliged to give ſuch _ 
ſhall, within twenty days after the expiration of twelve 
kalendar months after the times of ſuch firſt norices, , 
a freſh notice in manner aforeſaid, and pay the annual 4 
ties; and in the ſame manner renew {uch notice, and _ 
ſuch payment from year to year, as long as he my o 
ſuch carriages ; and if any perſon keep any —_ _ 
without giving ſuch firſt notice, and making ſuch py 
ments, or without renewing ſuch notice and payme 
yearly, he ſhall forfeit 20 /. for cach offcnce. Py 


4. 
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5,4. 6. Upon the payment of the duties by the own- 
_- the names of the perſons paying the ſame, and the 
In ber of the coaches, &c, kept, and the name of the 

& or place where he and any perſon for whom he is 
*ommittee, truſtee, or guardian reſides, ſhall be entered in 
a regiſter to be Kept at the reſpetive offices of exciſe for 
that purpoſe by the perſon receiving the ſame ; and a re- 
ceipt (of which an indented duplicate ſhall be kept by the 

1n receiving the money) ſhall be given to every per- 
{2n ſo paying ſuch rates ; which receipt ſhall contain the 
qumber of the regiſter, the number of the coaches, &c. 

-1for, the ſum paid, and the time for which it is paid, 
Fibe 2 diſcharge to the owner, 

$28, 7. Nothing in this a&t ſhall charge with the ſaid 
duty any publick ſtage coach, conſtantly employed in car- 
rjing paſſengers for hire to and from different places in 
this kingdom, on certain fixed days in every week, and 
not let out to hire by way of by-jobb for a day, or any 
longer time. | | ; | 

5-4, 8. This a& ſhall not charge with the ſaid duty 
any poſt-chaiſe kept for hire by the poſt-maſter general, 
or by any deputy poſt-maſter in Great Britain authorized 

him. | 
wy 9. All poſt-chaiſes ſo kept by ſuch poſt-maſter ge- 
. peral, orany deputy poſt-maſters for hire, ſhall within thir- 
ty days after the letting out of ſuch chaiſes be entered by 
the owners at the office of exciſe next to the place'where 
ſuch perſons inhabit; and ſhall (beſides his majeſty's arms 
to be painted upon every ſuch poſt-chaiſe) have ſuch figure 
or mark of diſtinCtion as ſhall be appeinted by the ſaid 
commiſſioners ; and in caſe any ſuch poſt-maſter ſhall lett 
out to hire any ſuch poſt-chaiſe before the ſame is entered, 
and have ſuch arms painted, or ſuch mark fixed there- 
upon, he ſhall for ſuch offence forfeit 20 /. cet 

$28. 10, It ſhall be lawful for the ſaid commiſſioners 
to cauſe ſuch figure or mark of diſtinCftion as they think 
proper, to be fixed upon every ſuch carriage ſo letr out'to 
hire as aforeſaid ; and in caſe any perſon lett out to hire 
any ſuch carriage, not having ſuch figure or mark fixed 
thereupon, or take off the ſame when fixed, he ſhall for 
every offence forfeit 20 /. | 
$2. 11. Nothing in this aCt ſhall charge with any o 
- the faid duties any coach licenſed by the commiſſioners for 
regulating and licenſing hackney coaches within London 
and Weſtminſter, and the ſuburbs thereof, and having the 
proper number thereon, and which ſhall not be employed 
0 carrying any perſon more than ten miles from the ſaid 
cities. | 

Se. 12, Nothing in this a&t ſhall charge with any of 
the faid duties any coach or carriage kept for fale, and re- 
maining unſold in the poſſeſſion of the owner, or of any 
coach-maker the purchaſer thereof : and no ſuch carriage 
ſhall whilſt in ſuch poſſeſſion be employed for his own 
uſe, or the uſe of any perſon, other than ſuch perſon 
Whoſe like carriage ſhall he then repairing by ſuch coach- 
maker, or be let out to hire ; on pain of forfeiting 20 /. 
for every time ſuch carriage ſhall be ſo employed, or lett 
out to hire, 

SeF, 13. All the ſaid duties, forfeitures, and offences 
ſhall be heard and determined as hereafter is directed ; viz. 
all proſecutions for- the recovery of the duties and for- 

eitures within the limits of the chief office of exciſe in 
Lindon ſhall be determined by the commiſſioners of exciſe, 
or by the commiſſioners for appeals in caſe of appeal ; and 
all proſecutions for the duties and forfeitures in any other 
place in Great Britain ſhall be determined by any two 
Juſtices of peace reſiding near the place where ſuch for- 
feitures ſhall be made ; and if the party finds himſelf ag- 
8rieved, he may appeal to the next quarter-ſeſſions, whoſe 
Judgment therein ſhall be final : which ſaid commiſſi- 
oers for appeals, and the commiſſioners of exciſe and 
Jullices of peace, are, upon information upon oath of 
ay forfeiture or offence, to ſummon the party accuſed, 
and upon his appearance or contempt, and upon proof 
ther by confeſſion, or by oath of one witneſs, to give 
Judgment, and to iſſue warrants for levying ſuch forfeitures 
upon the goods of the offender, and to cauſe ſale to be 
made of the ſaid goods, if not redeemed within fourteen 
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_ O— - the party wy —_ : and for wail 
ot tutncient. diſtreſs to impriſon the party offending ti 
ſatisfa&tion be made. «har | rpa TOS: 
Sect. 14, All forfeitures atid penalties mentioned in 
this aCt (the charges for recovery being firſt deducted) 
ſhall be employed, one moiety to his Majeſty, and the 
other moiety to the informer, ar pi (TE 
Set. 15.. Inevery cafe where the'daty ſhall be paid 
and entry made before any informativn 1aid of its not 
having been made within the time mentioned, no perſon. 
having made ſuch payment and entry ſhall be afrerwards 
proſecuted for not having made it within the time 1i- 
mited, - wk [Y. 
Seet.. 16, Tf any perſon, having made due entry and 
payment of the duty for any coach or carriage, die before 
the end of the year for which ſuch entry and: payment 
is made, the perſon claiming title roſuch coach or-carriage 
may make uſe of ir during the reſidue of the year. © 
Seft, 53: If any perſon be' proſecuted for any thing 
done in purſuance of this'a&, he'may 'plead the general 
iſſue ; and if a verdiCt paſs for the detendant, &c. the de- 
fendant ſhall have treble coſts, Lf on ns Je” 
"Coachmakers. The wares of coachmakers Mall be 
ſearched by perſons appointed by the Sadlers Company. 
Stat, 1 Jac. I.'c. 22. | mo MR 1 ee Fig 
Coadjutoz, A fellow-helper or aſſiſtant; . particularly 
applied to. one appointed to afſiſt a biſhop, being'grown 
old and infirm, fo as not to be able to perform, his To: 
'Coals and Coal trade, Stat. 9 Hen. 5. fat. 1. 
cap. 10. The keels at Newcaſtle, which ought to be of 
twenty chalders burthen, being made of twetity-two. or 
twenty-three chalders, and the cuſtom of 2'd, a chalder 
to the king upon ſea coals fold to people nat free "there, 
being taken according to the burthen of twenty: chalder ; 
all keels in the ſaid port ſhall be meaſured by commiſſi- 
oners- aſſigned by the king, and marked of what burthen 
they are ; upon pain of forfeiture of all keels in' which 
coals ſhall be carried: before they be marked. Ts 
_ Stat..16 & 17 Car, 2. cap. 2. ſet. 1. All ſea coals 
brought into. the Thames and ſold, ſhall be fold” by the 
chalder, containing thirty-ſix buſhels heaped according to 
the buſhel ſealed: for that purpoſe at Guildhall; and all 
other coals commonly fold by weight ſhall be fold after 
the proportion of a hundred and twelve pounds to the 
hundred avoirduþoize ; upon pain of forfeiture of all coals 
otherwiſe fold or expoſed to fale by any wood-monger or 
retailer, and double the value thereof; to be recovered 
by any perſon in any court of record, or by complaint 
unto the lord mayor and juſtices of peace of London, or 
any two of them, or to the juſtices of peace of the places 
where ſuch coals fhall be expoſed to ſale; who are upon 
due proof to convitt the offenders, and to give warrant 
for levying the forfeitures ; the one half for the uſe of the 
perſon proſecuting, and the other half for the poor, or re- 
pairing the highways within the ſame or adjoining pariſh; 
and the lord mayor and court of aldermen, and the 
juſtices of peace of the ſeveral counties, or three of them, 
one of the quorum, are to ſet the prices of coals ſold by 
retail from time to time. See 17 Geo. 2. cap. 35. in 
this title. | $5 Ss | 
Sect. 2. If any retailer of coals refuſe to ſell as afore- 
ſaid, the lord mayor and aldermen, and juſtices of peace 
reſpeCtively, are to appoint perſons to enter into any place 
where ſuch coals are ſtored ; and in cafe of refuſal, rake 
a conſtable to force entrance ; and the faid coals to fell 
at ſuch rates, rendering to ſuch retailer the money, char- 
ges dedutted, Ws , | 
Sect. 4. No perſon ſued by virtue of this act ſhall be 
ſued upon any other law for the ſame offence; and if any 
ation ſhall be commenced for any thing done by colour 
of this a&t, the defendant may plead the general iſſue ; and 
if the verdi& be found for him, &c. ſhall have his da- 
mages and double coſts. | | | 
Sect. 5. No perſon having intereſt in any wharf uſed 
for the receiving or uttering of coals, or that ſhall trade 
in the ſale of coals, ſhall a& in the ſetting the price of 
coals, | | 


| Made perpetual, 7 & 8 Will. 3. cap. 36. fect. 2. 
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_ derland, Cullercoats, Seaton-Sluice, Blyth-Nook, and all 


bam; which admeaſurement ſhall be by a dead weight of 


eight hundred and three quarters. And three fuch wains 


 Weare at Lambton ſtaiths, 


ſhall be forfeited, together with the coals laden upon them, 
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Stat, 30 Car. 2. cap. 8. ſect, 2. Commiſſioners ſhall 
from time to time be appointed by his Majeſty for mea-- 
ſuring and marking keels, boats, carts and wains, uſed 


for carriage of coals in the port of Newcaftle, and places | 


to the ſaid port belonging, by the bowl-tub of Newca/e, 
containing twenty-two gallons and a pottle Winchefter 
meaſure, and being twenty-ſeven inches diameter upon 
the top from. out to out, and allowing twenty-one bowls 
heap-meaſure to each chalder. *y; 

Sect. 3. The content of each wain ſhall -be ſeven 
bowls, and of each cart three bowls and one buſhel heap- 
ed meaſure ; and three wains or fix carts ſhall be;a chal- 
der; and the coals made uſe of in ſuch admeaſurement 
ſhall be one moiety dry, and the other moiety wet, as ac- 
cuſtomed. | 

Se.t. 5. The mayor of Newcaſtle is to adminiſter an 
oath to eyery perſon employed by commiſſioners for the 
admeaſuring or marking of boats and keels in the river 
Tine, tor the faithful diſcharge of their truſts; and the 
commiſtoners ſhall adminiſter the like oath to every per- 
ſon appointed for the meaſuring or marking of boats, keels, 
wains or carts. 1 

Stat, 6 & 7 Mill. 3. cap. a0. ſect. 2. Commiſſoners 
ſhall be appointed by the King tor meaſuring: all keels, 
pan-keels, pan-boats, and other boats, wains and carts, 
uſed for carriage of coals.in the ports of Newcaſtle, Sun- 


other places in the counties of Northumberland and Dur- 


lead or iron, or otherwiſe as ſhall ſeem meet to three of 
the commiſſioners, allowing three and fifty hundred 
weight to every chalder of coals, 

_ Sec:. 3. The weight of coats carried by ſuch wains ſhall 
be ſeventeen hundred weight and a half, by every ſuch cart 


or {ix carts ſhall be reckoned as one chalder, and no: other 
wains are intended to be admeaſured or marked but ſuch 
as are employed in carrying coals, to the ſtaiths, 

Sect. 4. Three days notice ſhall be given of the time 
of the admeaſurement. | 


Sect. 5. No keel or boat ſhall be marked-but between | 
the 25th of March and the 29th of Seþtember, nor marked | 


to carry more than ten. chalders ; and keels in the port of 
New-aftle: ſhall be marked at the new quay, and in the 


Sect. 6. All keels, boats, wains or carts, that ſhall 
carry coals before they be admeaſured, marked, and nailed, 


unleſs by default of commiſſioners; one moiety of the for- 
feiture to the King, and the other to him that will ſue for 
the ſame, 


Sect. 7, If after marking, &c. the mark ſhall be re- 


moved or altered, to fruſtrate the intent of this-a&t, the | 


party ſo offending ſhall, upon. proof of one witneſs before 
ne juſtice of peace, forfeit 107. tobe levied by diſtreſs 
and fale of goods by warrant from the ſaid juſtice ; and 
for want of diſtreſs the party to be committed for three : 


months ; one moiety. of. the ſaid forfeiture to the King, þ 


the other to the party that ſhall make the diſcovery. And 
the ſaid keels, boats, &c. to be admeaſured. and marked, 
&Cc. anew, | | | 
Stat. 6 & 7 Will. 3. cap. 18. ſect. 19, There ſhall be 
allowed yearly from the 15th of Apr! till the firſt of Fa- 
nuary, free from impreſſing, to every maſter of a ſhip im- 
ployed in the coal trade two able ſeamen (ſuch' as the 
maſter ſhall nominate) for every ſhip under 100 tun, and 
one for every 50 ton, for every ſhip of 100 ton and 
upwards, accordihg to the meaſurement which the ſhip 
ſhall appear to be of by certificate from the. cuſtomhouſe. 
And if any officer ſhall impreſs any of -the men allowed 
by this act, he ſhall forfeit to the, maſter or owner of ſuch 
ſhip 10/1, for every man, to be, recovered with coſts by. 
action of debt, &c. and ſhall be incapable of holding 
office, in. his Majeſty's ſhips. of. war. | 
Purre if in force, See, lect, 20. as alſo ftat, 11 & 12 
Will. 3. cap., 13. ſect. 8, and 6 Ann. cap. 22. ſect. 8. 
Stat. 9 & 1o Hill, 3. cap. 13. ſe. 1. For five years, 
from the 15th of Mgy,1698; there ſhall be paid to. his 
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Majeſty for coal and ctilm (except charcoal thade 4c 4... 
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Sect. 7. [The duties upon coals and enty$ wu. 
or deck ſhall be nadir the a 
commiſſioners, and ſhall be paid into the Exch, 
tint from all other monies; TX Als 

Sect, 8. The faid duties ſhall be paid «& - i 
Majeſty, or the commiſſioners of the Log ER his 

: | , r of 
them, ſhall appoint, before bulk be broken, sr any cole 
or culm unladen, meafured; or weighed ; and citric hun 
be made of all ſuch ooals and culm\ at the cuſlon-hgu. 
where they are imported. (if any thete be) or elſe jn the 
cuſtom-houſe of the next portz and if fach- coals or og 
be unſhipped betor?'the duties be paid or ſecured, the fig 
coalsand culm, and the ſhip with tackle, ſhall be forfciteg. 
one,moiety to the King, the other to ſuch perſons as ſhali 
ſeize or {ue for the ſame. 

See. g. His Majeſty, or four of the commiſſioners of 
the cuſtoms, may appoint in every port weighers'or mea- 
{urers of rhe ſaid coals and culm, who, upon the unſading 
af any ſnch'ſhip, ſhall deliver a certificate to the colle&os 
of the ſorts and quantity of coals and culm delivered 
from any ſuch ſhip, under the penalty of 1col. Ang 
in caſe there was on board a greater nutber of chalders 
or tons of- coals and. culm, than for which the duty ha 
been. anſwered, ' there ſhall be paid for every chalder of 
ton: ſo concealed, over and above the duty, 16 s. unde 
the penalty of attaching and detaining ſuch ſhip or yeſſd 
till payment thereof, and: of ſelling the ſaid ſhip in caſs 
all the faid duties for ſuch concealed coals or culin be not 
paid with coſts. _ p | | 

Se. 10. If the inyporter ſhall within ſix days after the 
delivery of ſuch ſhip, and before her departure, give in 
his. poſt-entry and pay the whole duty for the ſutpluſage, 
the penalty ſhall be diſcharged. WITT | 
' + Seft. 11. The officers for receiving the ſaid duties, 
and for weighing and meaſuring ſuch coals and culm, ſhall 
in every. ſuch port enter an account of the duties paid and 
of the diſburſements, and the number of the 'cha}ders and 
tons ſo imported. | SD 2s, 

Seft. 12. There ſhall be:allowed to- every- maſter of 
any: ſhip three months for payment of the duty, giving ſuch 
ſecurity as the colle&or. or chief officer of the place ſhall 
approve. of, with an allowance of 10 per cent. fer omun: 
for prompt payment.  And'if any of the coals and culm, 
for which the duty ſhall'be once paid or ſecured, be again 
exported to any other place of this kingdom, there ſhall 
be.no further duty paid ; and if any of the coals, for 
which the duty ſhall be once paid or ſecured, be after- 
wards carried beyond'ſea, an allowance out of the overſea: 
duties or repayment ſhall be made of ſo much as was be- 
fore paid for the ſame. my 

Se; 13. If any. perſon be proſecuted for any thing 
done in execution of this at, he may plead' the general 
iſſue; and if a-verdi@t paſs for the defendant, &c. the de- 
fendant ſhall have treble coſts. FO 
Continued per 1 Ann, ſtat. 2. cap. 4. together with jo" 
much to Will. 3. cap. 21+ as Concerns Cinders, until 15 
May 1708. _- | 6 1 

Stat. 10 & 11 Will, 4. cap. 21. ſe. 28, There ſhalt 
be: paid to his Majeſty for all cinders made of pit-coal, hy 
which for four years from' the 15th of May 1099, ſha 
be ſhipped, or water-born in order to be ſhipped, Wim 
England, &c. or brought into the ſame, 5 5. for evay 
chalder to conſiſt of thirty-ſix buſhels Winche/ter meaſure, 
and after. that'rate ; to be-paid at the places of wow 
tionoor landing, and 'to be charged on the owner or M* on | 
of the ſhip; and the: duties upon cinders ſhall bc bn 
the management of the commiſſioners of the curion, 


. 


and ſhall be colle&ted, &c. as by'the att 9 & 10 Wil. 3- 


cap. 13, ; | 
Rt with flatute 9g & 10 Will. 3. Cap. 15: by ! 
Ann. ſtat. 2. cap. 4. Exp. | | 
Stat. 8 Ann. 9 4. ſe. 1: For thirty-two years em 
the 29th of September 1710, there ſhall be EW _ 

Majeſty upon all coals, culm, and cinders herein a -þ 
Fonto(Excope chareoals- miade- of wood) the new - - 9 
> | 


| 
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ſtions hercin mentioned (over and above other daties) 
oy for all coals imported from beyond ſea, uſually fold 
wn gh t, 45. fer ton ; for all coals fo imported uſually 
| 4# by mealure, 4 5 6 d. per chalder, to be paid by the 
Bi orier ; and for all coals, carried by fea trom port to 
_ within Great-Britein uſually ſold by meaſure, 3 5. fer 
chalder ; and for all coals ſo carried uſually ſold by weight, 
25, fer ton, to be paid at the place of landing, and 
charged upon the owners and maiter of the ſhip. And 
for ali culm fo carried, 7 d. and two-tenths of a penny, to 
he paid at the place of landing, &c. and for” all cinders 
made of pit-coal ſhipped within Great- Britain or brought 
into the ſame, 3 5+ per chalder, to be paid at the place of 
landing, &c- | 
Made perpetual by 5 Geo. 1. cap. 9 and part of the 
South-Sea fund. 
S-ct. 2. Such of the ſaid duties as ſhall ariſe within 
England, Wales, &c. ſhall be under the management of 
_ the commiſſioners of the cuſtoms in England; and the re- 
ceiver general of the cuſtoms ſhall pay the ſame into the 
Exchequer weekly on Wedneſday, &c. And ſuch of the 
Gaid duties as ſhall ariſe in Scet/and, ſhall be under the 
management of the commilſiioners of the cuſtoms in Scot- 
land, and the receiver general ſhall pay the ſame into the 
Exchequer in England. | 6 : 
$28. 3. The faid duties ſhall be collefted in manner, 
&c, appointed by any law in force concerning the duties 
upon the like coals, &c. which have continuance until 
the 3oth of Szþtember 1710 by ſtat. 1 Ann. cap. be And 
all dire&tions, &c. contained in that a&t (which only con- 
tains the powers contained in 9 & 10 Will. 3. cap. 13. and 


10 Will, 3. cap. 21.) for collefting the ſaid duties, ſhall 


| be{in force. 

$24. 39. Coals, culm and cinders carried from Stirling 
to Dunbar, or other part betwixt, ſhall not by ſuch car- 
riage be liable to theſe duties. 
| Stat. 9 Ann. cap. 6. ſet. 5. The duties herein men- 
tioned, and no other, ſhall be paid to her Majeſty upon 
coals, which during thirty-two years, from the 8th of 
March 1710, ſhall be exported beyond the ſeas, viz. for 
coals of Wales or the welt of England ſhipped for Ireland 
or the Ile of Man, 1 s. per chalder ; for every chalder of 
coals ſhipped for the plantations 2 s. for every chalder of 
coals Newca/tle meaſure ſhipped for other parts beyond ſea 
in foreign bottoms, 12 s. and in Engli/b bottoms 3 s, and 
for ſuch coals, which ſhall be ſo ſhipped for Ireland, and 
the J/le of Man, the plantations, or other parts beyond 
ſea (if ſuch as are uſually ſold by weight) the rates fol- 
lowing, viz. for ſuch coals exported for Ireland or the 
Iſle of Man, 8 d. per ton. and for ſuch coals ſhipped for 
the plantations, 16 d. per ton; and for ſuch coals ſhipped 
for other parts beyond the ſeas, one third of the rates 
charged thereupon in caſe they were ſhipped by Newcaſtle 
meaſure : the ſaid duties to be colleted, Ec. as the cuſ- 
_ toms upon exportation of merchandize in England or 

Scotland reſpettively. | 

Made perpetual, 3 Geo. 1. cap. 7. general fund, 

Set, 6. Security ſhall be given to the officers of the 
cuſtoms in the ports where coals ſhall be ſhipped for 1re- 
land, the Ile of Man, or the plantations, for landing ſuch 
coals at ſuch places reſpectively ; the danger of the ſeas 
and of enemies excepted. And in cafe the ſhip depart 
without giving the ſame, ſuch ſhip and the coals, or the 
value thereof, ſhall be forfeited ; one moiety to the Queen, 
_ nd the other moiety to ſuch perſon as will ſeize or ſue for 
the ſame. " Sh OtR Þ 

S:7, 7. During the ſaid thirty-two years, no duties 
ſhall be charged to the uſe of her Majeſty upon exportation 
of coals for the plantations by the at 15, Car. 2. cap. 7. 
Or for coals exported in foreign bottoms by ſtar. 6 .42n. 


cap. 22. Or for any coals. upon exportation, other than | 


the duties by this at impoſed, during the continuance 
thereof, © as 


SeF. 8, During 32 years from the 8th of March 1710, 
there ſhall be paid ro her Majeſty upon all coals, culm, 
and cinders (except charcoal made of wood) which ſhall 

ſhipped and carried from place to place in Great- Britain, 
and for coals imported, the ſums hereafter mentioned 
(over and above all Gutics already payable) viz. for coals 


VaL. I, 
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| imported, uſually ſold by weight, 2 5. Fer ton ; for coals 

imported, uſually fold by meaſure, 3 s. per chalder, to be 
paid by the importer : for coals carried by ſea from place 
to place in Great-Britain, uſually ſold by meaſure, 2s, her 
chalder ; and for coals fo carried, uſually fold by weight, 
I5. 4d, per ton ; to be paid at the place of landing, and 
charged upon the owners and maſters of ſhips : and for all 
culm ſhipped in Great-Britain, or brought into the ſame, 
four-pence and eight- tenths of a penny per chalder ; and 
for all cinders made of pit-coal ſhipped in Great- Britain, 
or brought into the ſame, 2 s, per chalder ; to be paid ar 
the places of landing, and charged upon the owners and 
maſters of ſhips. | 

Made perpetual, 3 Geo, 1. cap. 7. General fund. 

Sect.' 9, The aid duties ſhall be colleQed, &c. as by 
ſtat. 4 Ann. cap. 6. (which re-ena@s the prwers contained 
in fiat. 9 & 10 Will. 3. cap. 13.) or- any other law for 
collefting the like duties upon coals, &c. which had con- 
tinuance till the 3oth of September 1710. 

Se. 10. Coal, culm, and cinders carried from Stirling 
to Dunbar of Bedh-ad, or any part betwixt, ſhall not by 
reaſon of ſuch carriage be liable to the duties. 

Sect. 4. All coals ned for melting copper and tin ores 
in Cornwall and Devon, for which dutics have been 
anſwered, ſhall upon cath made before the cnſtomer or 
colleCtor, have a drawback ot all the duties, to be paid by 
the colleCtor. , 

Stat. 9 Ann. cap. 23. ſet, go. Coals exported from 
the Weſt of Scotland to ireland, or the Iſle of Man, ſhall 
be charged with the ſame duties as coals exported from 
the Weſt of England to Ireland, or the ///e of Man, by 
ſtat. 9 Ann. cap. 6. ſet. 5. | 

Stat. 9 Ann. cap. 28. jet, 1, All contradts or agree- 
ments between any coal-owners, hightermen, fitters, maſ- 
ters or owners of ſhips, crimps, coal-factors, or other per- 
ſons concerned in the coal-trade, or ingrofling coals, or 
reſtraining any perſons from freely ſelling, buying, loading 
or unloading, navigating or diſpoſing of coals, are declared 
itegal and void : and if any perſon ſhall keep up, con- 
tinue, a&t in, make, enter into, ſign, {zal, or be know- 
ingly concerned in any ſuch contract or agreement, or ſhall 
keep up any office or place for the management of ſuch 
contract or agreement, as party, to, or knowingly inte- 
reſted in the ſame, or ſhall a& or officiate therein as clerk, 
agent, or ſervant to the perſons contra&ting, &c. the 
perſons offending ſhall forfeit as follows, v7z. every coal 
owner 1007. every fitter 50 /, and every mafter or owner 
of a ſhip, clerk, agent, &c. 20/. ale 

Se. 2. Every fitter or 'other perſon vending coals 
ſhall give a certificate to every ſhip-maſter (every voyage, 
ſigned by him, containing the day and year of ſuch load- 
ing, the maſter's and ſhip's name, and quantity, and 
names of the collieries out 'of which the coals are gotten, 
and the price paid by the maſter for every ſort of coals; 
which certificate, upon arrival in the port of L-ndon, or 
other delivering port, ſhall be regiſtered, and if in London 
then at the cocket-office ; if at any other port, then at 
the cuſtom-houſe with: the keeper of the 'cockers, for 
which ſhall be paid 6d. to which regiſter any may have 
recourſe without fee ; and the per{pn refuſing ro make ſuch 
certificate, or making a falſe one, or any maſter of a ſhip 
knowingly giving a falſe certificate to be regiſtered, cr 
who ſhall not within forty-eight hours after entry of his 
ſhip at the cuſtom-houſe in Londsn, or other delivering 


ſon who ought to regiſter it, negle&t it twenty-four hours 
after the delivery of the certificate, or ſhall make a falſe 
entry of ſuch certificate, or ſhall refuſe to ſhew the certt- 
ficate and regiſter to any perſon coming at the uſual cfiice- 
hours, he ſhall pay 10/4. | ESTs 

See. 3. If any lighterman, maſter of a ſhip, crimp, 
coal-faftor, or other peaſon dealing in coals, or otherwiſe 
concerned in the coal-trade, ſhall receive any ſalary or re- 
ward from any coal-owner, fitter, maſter of a ſhip, &c. 
or for the diſpatch, delivery, or diſpoſal of coals before 
any other, or ſhall knowing]y fell coals for a ſort they are 

e ſhall forfeit 5o/. _ 

—y 4, If any _ ſon guilty of thoſe offences ſhall, 
within three months aſter the offence committed, make 
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port, give in his certificate to be regiſtered ; or if the per- 
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diſcovery of any coal-owner, or of any fitter, their officer 
or ſervant, or of any maſter of a ſhip, or any lighterman, 
crimp, coal-faCtor, or other perſon concerned in the coal- 
trade, fo as they be convifted of any of the ſaid offences, 
ſuch diſcoverer ſhall be diſcharged of the penalties, and 
ſhall have the ſame benefit as any other perion by virtue 
of this act. | 

Set. 5. If more than fifty ſhips loaden with coal ſhall 
continue either in the port of Newca/tle, or in any other 


| 


port between that and London, above ſeven days, unlels | 


they ſhall be unloaded or prevented by wind or weather, 
or for want of convoy, repairs, or ſome other unavoidable 
cauſe ; every maſter of every ſhip ſhall forfeit 5o /. 

Se&. 6. Any ſhip-maſter, whoſe ſhip is loaden with 
coals only, and has given bond to deliver them in ſome port 
of Great Britain, may, upon producing his coaſt cocket 
and making oath before an officer of the cuſtoms of the 
quantity of coals (ſuch quantity not being leſs than ex- 
preſſed in the cocket) pay the over-ſea duty, and ſhall 
have a certificate from the cuſtomer for ſuch duty paid ; 
which being given into the cuſtom-houſe of the port where 
ſuch. coals /were laid aboard, ſhall diſcharge the coaſt- 
bond. 6: | 

Se. 7, Tf any crimp, huſband, agent or faftor for 
any ſhip-maſter, importing coals in London, ſhall ſel] to 


his own agents, partners, or ſervants, or to any other in 


truſt for him, the coals, &c. intruſted with him to ſell, 
he ſhall forfeit 50 /, | 
Set. 8, Every fitter or other perſon loading coals on 
any ſhip in Newca/tle, Sunder/and, Seaton Sluice, or Blyth 
Nook, in any keel, cart, or wain not gauged and marked, 
ſhall forfeit 10 /. Es, 
$28. 9. No coal-owner of any coal-mine in Northum- 
berland, Durham, or town and county of Newca/tle upon 
Tine, or his overmen, ſtaithmen, fitter or ageat, ſhall 
knowingly fet on work any overman, pitman, ſinker, 
carriage-man, waggon-driver, keelman, labourer, wright 
or other perſon, who hall be agreed with, hired or ac- 
tually employed by any other coal-owner in the ſaid coal- 
trade in any coal-mines in the ſaid counties, during the 
time he ſhall be employed under ſuch retainer, and his 
wages paid, or knowingly keep ſuch perſon ; upon for- 
feiture of 5 /. for every fix days. | 
Se. 10, Any perſon thus retained, and whoſe wages 
ſhall not be paid fourteen days after it is due, may be hired 
by any other perſon. BO 
Set. 11, 
to the crown, the other moiety to the proſecutor, within 
three months atter the offence committed, to be recovered 
in the courts at Weſtminſter with coſts. 
Sef. 12. This act ſhall continue three years. 
Made perpetual, 1 Geo. 1. cap. 26. 
Htat. 12 Ann. flat, 2. cap. 9. ſect. 9, 10, 12, There 
ſhall be paid to her majeſty upon all coals, which during 
thirty-two years from the fecond of Auguſt 17 14 ſhall be 
ſhipped to be exported beyond ſea (except to /reland, the 
Ie of Man, and the plantations) the datics following, viz. 
for ſuch coals exported in foreign bottoms, 5 s. fer chalder 
Newcaſtle meaſure; and in Briti/h bottoms, 3 s. per 
chalder Newcaſth meaſure, over and above the preſent 
duties : under the management of the commiſioners of 
the cuſtoms in England and Scet/and reſpeCtively ; to 
be collefted as the preſent duties upon coals exported, or 
other cuſtomable goods. | 2 
Made perpetual, 6 Geo. 1. cap 4. in order to be fſub- 
feribed ints the South- Sea fund, | 
Stat. 12 Ann, flat. 2. cap. 17. ſet, 11. The coal- 
buſhel ſhall be round with a plain bottom, and be nine- 
teen inches and a half from out to out, and ſhall con- 
tain one Winche/tcr buſhel, and one quart of water, ac- 
cording to the ſtandard defcribed by flat. 13 Will. 3. 
capþ. 5. ſe. 28. [See Wetghts, &c.] And all ſea coals 
and culm, chargeable with duties by Winche;/ter meaſure, 
{hall be chargeable, ſold, and meafured by the chalder, 
containing thirty-ſix ſuch buſhels heaped, under the like 
penalties. 
Se. 12. The commiſſioners of the Treaſury ſhall cauſe 
a buſhel to be made of braſs, of the dimenſions aforeſaid, 
to be ſealed and keptin the Exchequer, | | 


The penalties in this aCt ſhall be one moiety 


; 
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vtat. 5 Geo. I, Caps 9. ſefl. rt, 


For all coals 


he 1 an TY 
which attcr the twenty-ſeventh of Seftember 1 * can, 
before the annunciation 1751, thall be brovoh;: ht 


Zht into the | 
k n the liberty 
aid to his Ma- 
all eoals and 
Chalder CONie 
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port. of Lodo, or the river of Thames, withi 
of the city upon | the river, there ſhall be p 
jeſty, (over and above all other duties) for 
culm uſually fold by the chalder, for every 
taining thirty-ſix buſhels WVinchefer meaſure 
coals fold by the ton, for every ton, } 5s, : 
Made perpetual, 6 Geo. 1. cap. 4. South-vo: 
charged with Bank annnities, = Com « ing "is = 
Sect. 2. Theſe duties ſhall be under the mans emer 
of the commiſſioners of the cuſtoms, accordins wn © 
directions from the Treaſury ; and ſhall be colle&eq &: 
as by any law in force for any other duty payahlc ts ho | 
majeſty upon coals and culm brovglit into the port cf 
London, | 
Sect. 3- This aQt ſhall not extend co charge yet 
coals, not exceeding one hundred chalders by the 
as ſhall be brought tor the uſe of the Royal Hoſpi 
Chelſea. os, | 
Stat, 8 Geo. I. cap. 14. ſet. 14. Coals carried from 
Ellenfoot to Bank End, in the county of Cumberland, or 
any place berween, ſhall not in reſpett of ſuch carriage he 
liable to the duties in any other act. | 
Sect. 15. Provided, that the maſter or owner of every 
boat or veſlel carrying ſuch coals do firſt enter into 


yeer, 
tal at 


| bond with ſareties, at leaſt once a year, in a penalty nor 


excceding 360 /. with a general condition, that ail ſuch 
coals as he ſhall take on board his veſſel by virtue of a 
ſufferance, ſhall be landed at ſome place in the bay or 
firth of Eden in Cumberland to the northward of Elleyf+t ; 
and he ſhall bring a return ſigned by the proper officer, 
that ſuch coals were there landed ; the perſon concerned 


| paying for each bond, 1 5. beſides the ſtamps, and to the 


| 


officers granting the fſufferance and return, for each 
boar, 4d. | | Cages | 
Stat. 3 Geo. cap. 26. ef. x. It ſhall be lawful for 
any perſon who ſhall keep wharfs on the Thames, or any 
branch thereof, and for any other perſons who ſhall deal 
in coals or other goads, to employ their own lighters and | 
other craft in carrying of coals and goods to and from any 
ſhip in the Thames, and to and from any wharf where ſuch 
goods might be lawfully landed or ſhipped off, fo as the 


| perſons employed in navigating ſuch lighter, &c, be duly 


qualified to row the ſame on the Thames. 

See. 2. \ All perſons (not being lightermen) who by 
virtue of this act ſhall become entitled to uſe thetr own 
lighters, ſhall before their working the ſame make before 
the company of Watermen, or ſome other whom the 
company are required to appoint for that purpoſe, an 
entry of their lighters or their craft ; for each of which 
entries the officer ſhall receive for the company 55 and 
thereupon he ſhall regiſter the ſame, with the owners 
name and place of abode, and the pumber or mark 1t- 
tended to be affixed on ſuch lighters or other great craft; 
and after the entry the owner ſhall affix ſuch number 1 
metal or colours on the outſide of the lighter, vitidie | 
above water when loaded, there to remain without al- 
teration (except with conſent of the company, 9T iN 
caſes of involuntary accidents); and afterwards ſuch 
lighter and the owners thereof ſhall be ſubject to the rules 
of the company in regard to the entries, numbers, 0r 
marks. 

Se. 3- No lighterman, or buyer of coals for ſale, 


nor any of their partners, agents,”or ſervants, or any iN 
or fa&or for 


truſt for them, ſhall a& as a crimp, agent, c 
any maſter of any ſhip importing coals into the re 
London, on forfeiture of 2001. and every maſter, , wh 
Boy ſhall employ them to adt as ſach, ſhall forfeit the like 
um. 
Se. 4- Every perſon who ſhall take any ep 
or allowance from any coal-owner, fitter, or maſter da 
ſhip for buying, vending, or diſpoſing of any par —_ 
ſort of coals, or ſhall otherwiſe offend, conereey! nf ka 
clauſe in the at of 9 Ann. cap. 28. ſeft. 3. 3 ſalt 
and above the penalty inflifted by the ſaid a gr 
300 /. and every coal-owner, or fitter, who ſha o& : 
or 2grec to give, to any ſhip-maſter, lighterman, © ;þ 


6:04 


buyer of coals, or to any perſon in truſt for ſuch 
" raſter, &c. any, premium, &c. for buying, ven- 
ſip h Ge. any particular ſort of coals, or for the loading 
TE veſſel with ſuch coal-owner's coals, or for the dif- 
: 1, delivery, or diſpoſal of ſuch coals from ſuch coal- 
guts collieries, or {taiths, and every perſon who ſhall 


rs, ho 
THY {ell one fort of coals for another, ſhall forfeit 
4 l. oy - 

Ng: s. Nothing in this act ſhall hinder any coal- 


awoer from imploying or giving any ſalary or reward to 
ny fitter for the vending and diſpoſing of his coals from 
his collicry and ftaiths; or to prevent any maſter or 
owners of any ſhip, uſing the coal trade, from imploy- 
ing crimps Or factors (not being lightermen, or buyers of 
coal for ſale, or any of their partners, agents, or ſervants, 
or any 1 truſt for them) to fell or diſpoſe of their load- 
ings of coals, or pay them their crimpage or factorage as 
val. 
1 6. All bargains or. contra&ts for coals between 
buyer and ſeller at the market of Billi,gegate, or other 
place of ſale within the bills of mortality, ſhall by the 
crimp or faftor be entered, with the conditions thereof, 
:1 the book of ſuch crimp, ſubſcribed by the ſeller and 
buyer,” and witneſſed by the crimp, who ſhall at the 
ſame time deliver gratis a copy atteſted by him of ſuch 
bargain to the ſeller and buyer; and the entries ſo made, 
and the copies ſo given, ſhall be admitted as evidence on 
trials in any court of law ; and if any crimp or factor 


ſhall negle& to enter ſuch contraCt, and to ſubſcribe and | 


atteſt the ſame, or to give copies thereof, he ſhall forfeit 
ol. |; oy 
Set. 7, All lIightermen and other buyers of coals on 
board any ſhip in the port of London, ſhall at the time 
of the delivery of ſuch coals pay for the ſame in ready mo- 
ney ; or for ſuch part thereof as ſhall not be fo paid for 
ſhall give their promiſſory -notes, expreſſing the words 
Value received in coals, payable at ſuch days as ſhall be 
apreed upon ; and all ſuch notes may be proteſted as in- 
land bills of exchange; and in the default of ſuch pro- 
teſting, and notice by the indorſee to the indorſor within 
weaty days after failure of payment, the inforſor ſhall 
not be liable to pay ſuch money as ſhall be mentioned in 
ſuch note. | | 
, Se. 8, All lightermen and other buyers of coals, 
who ſhall refuſe to pive their notes for coals to them de- 
livered, and to inſert the words Value received in coals, 
and every maſter who ſhall take ſuch note from any dealer 


In coals, in which note the ſaid words are not inſerted, 


ſhall forfeit 100 /, ' 


Se, 9, Every maſter of a ſhip uſing the coal trade 
ſhall be ſubject to the direction of the owners of the major 
part of his ſhip, and ſhall keep, and once a year render 
to ſuch owners, if required, a true account in writing 
oi the produce and expence of every voyage ; and if he 
ſhall refuſe to obey the owner's directions, given under 
_ their hands, or to give ſuch account, being required 

by order under their hands, he ſhall forfeit 100 /. pro 
"ded, that in ſuch diretions there be nothing which 
all relate to the reſtraining or inhancing the price of 


coals in the Thames, or to keeping of turn in delivering 
ot coals there. 


Sea. 10, 


who ſhall fell any parcel of coals for pool meaſure, in- 
cluding the ingrain, &c, one chalder, which by an an- 
cient cuſtom in the port of London is allowed in every 
ſcore bought on board ſhip, and ſhaſl not deliver to the 
buyers the full quantity meaſured to the lighterman, &c. 


ho maſter, together with the ingrain, ſhall forfeit 


SQ, 11, All coals which ſhall be landed at any place: 


0 the Thames, or on any branch near thereto, and which 
carried to any place within the cities of London 

or eftminfter, or- the bills of mortality, in any cart or 
Tiage, ſhall be carried to the buyers in linen ſacks, 
aled or marked with white paint in oil at Guildhall, 
ha N, Or at the Exchequer at Weſtminſter, which ſacks 
kar be four feet and two inches in length, and fix 
"0 twenty in breadth, after they ſhall be made ; which 
all dealers in and carriers of coals hall uſe for 


All lightermen and others dealing in coals, 


4 8.0 

carriage of coals within the ſaid limits ; and all makers 
of coal ſacks ſhall make them of the faid dimenſions 
at leaſt ; and every dealer in, and carrier of coals, who 
ſhall make uſe of any other ſacks for carriage of coals 
within the limits aforeſaid, ſhall for every tack forfeit _ 
20 5, F.: 5% | 

See. 12, This a@ ſhall not extend to hinder any 
conſumer 4 coals from fetching home his coals by por - 
ters, or 11 his own or hired carts, without being obliged 
to uſe ſuch ſacks, | E i ' , 

Seft. 13. All dealers in, and ſellers of coals by the 
chalder or leſſer quantity, within the cities of London and 
Weftminſter, or ten miles of the ſame, ſhall keep and uſe 
at their wharts, and other places for ſale of coals, a buſhel, 
as deſcribed in the a&t 12 Ann. flat, 2. cap. 17, ſe&. 
11, with which buſhel ſellers of coals ſhe] meaſure all the 


coals they ſhall ſell by the chalder, or leiſer quantity, and 


ſhall put three buſhels of coals into each fack: and all 
dealers in coals who ſhall offend in the premiſſes, ſhall. 
forteit 50 1. and if any ſervant of ſuch dealer in coals ſhall 


fill coals into ſacks without meaſuring the ſame by ſuch 


buſhel, he ſhall be committed to the houſe of correction 
to hard labour, not excceding thirty days, nor leſs than 
fourteen days, | T $754 
Seft. 14. Al perſons dealing in coals, and uſing coat 
buſhels, and ſmaller meaſures, ſhall before they uſe them 
have them fitted for work and uſe with iron or copper 
and after they are fo fitted, ſhall carry them to Guilahall, 
or to the Exchequer Office, to be {ealod with a ſteel inſtru- 
ment on the uppermoſt iron or copper hoop and ſtrap; 
which meaſures ſhall be kept by them, without alteration, 
at their places of ſale, which places of fale are declared to 
be the wharfs, warehouſes, docks, ſheds, cellars, or other 
repoſitories for coals of {uch as are dealers therein: and 
all dealers in coals who ſhall offend herein ſhall forfeit 50 /. 
and all perfons who ſhall alter any ſuch buſhel, or other 
meaſure, or any of the ſacks after they have been ſealed 0 
marked, ſhall forfeit 50/1. | S 
See. 15. Any perſon who ſhall be guilty of any of 
the offences declared by this act, and ſhall - within fix 
calendar months after ſuch offence make diſcovery of any 
coal-owner, proprietor of a colliery, or of their agents 
or ſervants, or of any of their fitters, officers or clerks, 
or of any maſter of a ſhip, or of any lighterman, crimp, 
coal-fa&tor, or ſeller or xetailer of coals, or other perſon 
concerned in the coal-trade, who ſhall have committed 
any offence contrary to this aCt, ſo as they be convitted ; 
the perſon making ſuch diſcovery ſhall be diſcharged 


from the penalties for all ſuch offences by him before _ 


that time committed, and ſhall be intitled to the ſame 
benefit from ſuch diſcovery and convittion as any other 
perſon. | | 37 | 

See. 16. All penalties in this a& above 5 /. ſhall be 
one: moiety to the crown, and the other to him who ſhall 
ſue for the ſame within ſix calendar months after ſuch 
offences committed, ro be recovered with double coſts, 
by ation of debt, &c.: in any of his majeſty's courts of 
record ; and all penalties in this a&t under gf. ſhall be re- . 
covered by complaint made to the Lord-mayor of London, 
or one juſtice of peace within the city of London, or one 
juſtice of the ſeveral places where ſuch offender ſhall live, 
who are to call the parties before them, and examine ſuch 
complaint on oath, and 'on due proof thereof made to his 
fatisfaRtion, to grant a warrant for levying ſuch forfej- 
tures; one moiety to the informer, and the other to the 
poor of the pariſh where ſuch offence ſhall be commutred ; 
and if ſuch forfeitures ſhall not be forthwith paid, the 
ſame ſhall be levied by diſtreſs and ſale of goods by war- 
rant of the Lord-mayor, -or ſuch juſtice of the peace ; and 
for want of ſufficient diſtreſs, the offender ſhall be com- 
mitted to the houſe of correCtion for any time not exceed- 
ing thirty days, and not leſs than fourteen, to be kept to. 
hard labour, 

Sef. 17. 

See. 4. Geo. 2. cap. 30. ſet. 1. 


This a& ſhall be a publick a&t. _ | 
_ F It ſhall not be lawful 


for any owners of any ſhip employed in the coal-trade, 
or any other perſon, 
of ſuch ſhip, 
coals, which 


to give any direCtions to any maſter 
or to any agent employed in 'the {elling of 
ſhall relate ro keeping turn in ſelling or 
deliver- 
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delivering coals in the Thames; and no maſter or other 


perſon having command of {ſuch ſhip ſhall obey ſuch or- 
ders, or keep turn as aforeſaid, upon pain to forteit 100/ 


- one moiety to his majeſty, and the other moiety to him 


who ſhall ſue for the ſame within ſix months after the 
offence committed, to be recovered with treble colts by 
aCtion of debt, &c. 5 

Se. 2. The maſter of every ſhip loaded with coals, or 
other perſon having charge thereof, thall deliver to the 
proper officers of the cuſtoms at London, cocquets contain- 
ing the lading of fuch ſhip, within four days after the 
arrival of ſuch ſhipas high as Graveſend; on pain of tor- 
feiting 50 /. to be recovered and diſpoted of in manner be- 
fore direCted, 

Se. 3. This ſhall be a publick aft, 

Stat. 10 Geo. 2. cap. 32. ſet. 6. During the continu- 
ance of 9 Geo. 1. cap. 22. it any perſon ſhall wiltally and 


- malicioully ſet on fire, or cauſe to be ſet on fire any mine, 


pit, or delph of coal, he ſhall be adjudged guilty of telony 
without benefit of clergy. | 

Made perpetual by 31 Geo. 2. c. 42. ſet. 6. 

Stat. 11 Geo 2. cap. 15, fect. 6. It any buyer or ſeller 
of coals at Billingsgate, or ther place of ſale within the 
bills of mortality, being required, ſhall neglect to ſign the 
contraQts as by the att 3 Ges. 2. cap. 26. 1s directed ; 


every ſuch buyer and ſeller ſhall torteit 50/7. one moiety 


to his majeſty, and the other moiety to ſuch as ſhall ſue for 
the ſame in any of his majeſty's courts of record at /eft- 
minſter, within fix months after ſuch offence. 

See. 7. Every waſter of a hip carrying coals as afore- 
ſaid ſhall after every voyage produce to his owners (when 
required) a copy of fuch contracts ſigned by the crimp ; 
and in caſe of refuſal, ſuch maſter ſhall- fortcit 50 /. as 
aforeſaid. | 

Se. 8. It fhall be lawful for the commiſſioners ap- 
pointed in purſuance of 6 /71/. cap. 10. or any three of 
them, to admeaſure and mark all waggons, barrows, and 
other carriages nſcd in loading ſhips with coals in the port 
of Newcaſtle and members thereunto belonging. 

Seft, 9. T his ſhall be a publick act. 

Stat. 13 Geo. 2. cap. 21. /eF. 1. If any perſon wil- 
fully and malicioutly divert, or cauſe to be diverted, wa- 
ter from any river, brook, watercourſe, channel or land 
flood, or convey or cauſe to be conveyed water into any 
coal-work and mine, pit or delph of coal, or into any 
{ubterrancous cavities or paſſages, or make any ſubter- 
raneous cavities, with deſign thereby to deſtroy or damage 
any coal-work, &c, belonging to any other perſon, or 
wiltully and maliciouſly deſtroy or obſtruct any ſough or 
ſewer (which has been a ſough or ſewer in common for 
fifty years) made for drataing any coal-work, &c, or at- 
tempt any ſuch miſchievous practice, or athſt thercin ; 


_ every ſuch perſon ſhall for every offence forfeit to the 


party aggrieved treble damages, and coſts of ſuit, to be 
ſued for by aQtion of debt, &c. in any court of record at 
Weſtminſter. | 

Sea. 2, Nothing in this al ſhall reſtrain any perſon, 


being the owner of any ſough, drain or ſewer, from de- | 


firoying, obſtructing, or diverting any fuch fough, drain, 
or ſewer, -as be may now lawfully do. 

Stat. 14 Geo, cap. 41. ſeft. 3. For all coals which 
fall be uſed in fire-engines for draining water out of the 
mines of tin and copper in Cornwall, and tor which duties 
have been firft paid, a drawback ſhall be allowed of all 
fuch duties, upou proof by oath before the cuſtomer or 
collector of the ſaid duties that fach coals have been ſo 
uſed ; which drawback ſhall be paid by the colleCtor of 
the ſaid duties to the perſon ſo making proof. 

Stat. 17 Geo. 2. cap. 35. /eft.1. Fhe juſtices of peace 


of the ſeveral counties in England, Wales, and of Berwick,” 


or thice of them, whereof one to be of the quorum, ſhall 
be impowered to ſet the prices of coals called ſea-coals, 


brought by fea into any rivers, creeks or ports, and ſold 


by retail in any places in England, IVales, and Berwick ; 
and if any wgroſſer or retailer of ſuch coals refuſe to ſell 
as aforeſaid, the juſtices are to appoint perſons to enter 
into any place where ſuch coals are ſtored ; and in caſe 
of refuſal, take a, conſtable to force entrance, and the 
{aid coals to fell ar ſuch rates, rendering to ſuch ingroller 


| or retailer the money, charges deducted - 
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be commencell agaiult the juſtice, na fb gios, yea 
ton for any thing done in purſuance of this alt, the 4 Fo 
dant may plead the general iffue, and if the verdict þ ay 
for him (hall recover his damages and treble colts, bers 
ect, 2, No perſon having intereſt in any wharf uG 
for receiving and uttering conls, or that trades in th a 
of coals, ſhall a&t in the letting the price of coat, "9M 
the fecond att under this title. rt OM 
Stat, 19 Geo. 2. C. 35. ſe. 1, There ſhall he erefted 
and continued within the city and liberty of Weftminſtr 
one publick office, which ſhall be called Tho lan} Wt of, 
ters office for the city and liberty of Weſtminſter, which fon 
be managed by two perſons appointed by his majeſty, who 
ſhall be called The principal land coal-meters for the tity 
and liberty of Wiſtminſter 5 and ſuch office ſhall þe ke it 
open every day { Sundays excepted) from the 25th by 
March to the 29th of September yearly, from fix till twetre 
inthe forcnoon, and from one till eight in the afternoon - 
and from the 2gth of September to the 2th of Marc 
yearly, trom ſeven till twelve in the forenoon, and fiom 
one ti] eight in the afternoon. 7 
| See. 2. No perſon ſhall be capable of ating as oneof 
the principal land coal-meters, until he ſhall before two 
juſtices of the peace for IVe/tminſler take an oath in the 
words following ; to wit, 


7 A. B. do fwear, that T will truly and faithfully, a: 
cording ts the beſt of my judomeut and ability, excente the 
afrce of one of the principal land coal-meters for the city aud 
liberty of Weltminſter, and for that part of the ducky of 
Lancaſter adj4ining thereto ; and fer the ſeveral pariſpes if 

Saint Giles in the Fields, Saint Mary le Bone, and for juch 
| fart of the pariſh of Saint Andrew, Holborn, as les in the 
county of Middleſex. 8&6 helþ me Gd. 


| Se, 3. Tt ſhall be lawful for the faid principal land 
coal-meters, or any one of them, to appoint a ſufficient 
number of perſons to be labouring coal-meters within the 
ſaid city and liberty, and the aforeſaid part of the duchy 
of Lancaſter, and in the faid pariſhes, and the atorefaill 
part of the parith of Saint Andrew, Holborn ; one of whom 


| thall attend every day (Sundays excepted) at fuch of the 


coal wharfs, or other place of ſale, within the ſaid mis, 
at which he ſhall be ſtationed by the principal land coul- 
meters,' from the twenty-fifth of March to the twelt\- 
ninth of September yearly, from five tilt twelve in tie 
forenoon, and from one till eight in the afternoon ; and 
from the twenty-ninth of September to the twenty-fifth of 
March yearly, from feven till twelve in the torenood, 
and from one till fix in the afrernoon, to meature out the 
coals fold at the wharfs or warehouſes where he is [i- 
HIOned.: -- 

Se&. 4. No perſon ſhall be capible of aCtirg 25 9 It- 


|} bouring coal-meter, until he ſhall, before two juſtices of 


the peace tor Weſtminſter, take an oath in the words 1)» 
lowing ; to wit, 


beſt of my ſhill and knowledge, exectite the offi e _ F 
the labouring coal-meters for the city and liberty Wer 
' minſter, and jor that part of the duchy of Lancatter av 
Jaining thereto, and for the ſeveral par ifhes of Sami I 
in the Fields, and for Saint Mary le Lone, an for fc? 
hart of the pariſh of Saint Andrew, Holborn, 2s Hei fa 
the county of Middleſex; and will well and tr wy _ 
ing to the beſt of my frill and judgment, mrea/rs foe _ 
tween buyer and ſeller, without favour or ill-will, « + ny 
me Ged. 


; | 7 
And the juſtices who adminiſter the ſaid oathe, o_ 
certify the taking thereof tothe general quarter {005 
Middleſex, there to remain on record. ROY 
Seft. £. If any lighterman or other perſon, alter * apt 
| delivered on board any lighter or craft of any ſup, bo rl 
bulk before the time of delivery at the wharf in It ki 
ſence of the maſter (or of the conſumer 0r Lis 5) * 
where the malter is not obliged to artend the delivery) * 


ſhall for every offence forfeit < /. 0.9. 6; 


TA.B.'4 fear, that I will duly and faithfully, 70 ! be 


l 


C O A 


6. The ſtations for the ſaid labouring coal-meters | 


'--1 wharfs ſhall be varied as the principal coal- 
ht - - of them, thiok fit. | 
mw All contra&ts for coals to be delivered within 

Ls "nd liberty of Weſtminſter, or the aforeſaid part 
oy faid duchy, or the ſaid pariſhes, or the aforeſaid 
oft ph the pariſh of Saint Andrew, Holborn, directly 

p wy lighter, &c. to the conſumer (not being leſs 
_ chalder) ſhall be for pool meaſure, including the 
- eat of one chalder in every ſcore, according to the 
=. on of the port of London, though the term of pool 
aifore be omitted in any written or verbal contraCt for 
oe coals delivered as pool meaſure at any 
wharf within the ſaid city and liberty, or the ſaid part of 
the ſaid duchy, ſhall be loaded ſeparately in the craft with 
the iagrain, and ſhall be ſo filled and delivered without 
being meaſured by the buſhel, unleſs the buyer deſire to 
have the ſame meaſured. To 1 CE eggs 

$28. 9. All coals ſold as wharf meaſure within the ſaid 
city and liberty, Or the aforeſaid part of the faid duchy, 
or the {aid pariſhes, or the aforeſaid part of the pariſh of 
oiint Andrew, Holborn, ſhall be meaſured in the preſence 
of one of the labouring coal-meters, as is direfted by 16 
& 17 Car. 2, cap. 2. and the labouring coal-meters ſhall 
fill up any buſhel that appears deficient out of the ſtock 
of the perſon vending the ſaid coals. _ 

$:4. 10. Four-pence by the chalder, for every chalder 
of coals ſold and delivered at any wharf or place within 
the ſaid limits, ſhall be paid by the ſeller to the principal 
jand coal-meters, or to the labouring coal-meters, for the 
purpoſes following, viz. one molety for the uſe of the 


principal coal-meters, and the other moiety for the uſe of | 


the Iabouring coal-meters ; and thereupon ſuch princi- 
pal land coal-meters ſhall deliver to every ſeller of ſuch 
coals, or the carman who carries the ſame, a ticket ſign- 
ed by the principal land coal-meters, or one of them, 
and counterſigned by the labouring coal-meter attending 


the ſame ; in which ſhall be contained as well the Chriſtian” 


and ſurname of the ſellers, as of the conſumers, the quan- 
tity and quality, the price per chalder, and the day of 
the week, month, and year of the ſales, delivery, and ad- 
meaſurement, the amount of the metage charge, and the 
names of the carmen ; which ticket, the metage being 
' Paid, ſhall be delivered by the labouring coal-meter coun- 
tzrſigning the ſame to the carman, and by the carman to 
the conſumer or his ſervant ; and thereupon he ſhall pay 
to the ſeller the metage therein ſpecified : and if the 


labouring coal-meter counterſigning ſuch ticket ſhall af-. 


ter payment of the metage refuſe to deliver ſuch ticket to 
the carman, he ſhall for every ſuch offence forfeit 5 /. 
2nd if ſuch carman either alter or neglect to deliver the 
ſame ticket to the conſumer, or to the ſervant who at- 
tends to receive the coals, he ſhall forfeit for every ſuch 
offence 5 1, 

Se, 11, If any cart in which more than eight buſhels 
ſhall be ſent from any place within the ſaid limits, without 
hrſt having obtained ſuch ticker, the vender of the faid 
coals, and the driver of ſuch cart being convicted by the 
oaths (or if by quakers, by affirmation) of two witneſſes 
defore oae juſtice of peace for We/tminſter or Middleſex, 
ſtall for every offence forfeit as follows, viz. the vender 
50 1, and the driver 5 1. | 

SF. 12, If any meter appointed by virtue of this a&t 
(liver any falſe ticket, or wilfully make any faiſe meaſure, 
and be convicted by the oaths (or if by quakers, affirma- 
tons) of any two witneffes before any juitice of peace for 
the ſaid liberty or county, he ſha!l be incapable of acting 
$4 coal-meter, and forfeit 5 /. 

Sef. 13. No coals belonging to any dealer above eight 
buſhels under any one contraCt, ſhall be ſent from any 
Wharf or ſtorehouſe within the ſaid limits, except in the 
preſence of one labouring coal-meter. 

SF, 14 This a&t ſhall not extend to the owners of 

amy works for raiſing water by fire, nor who at any time 
__ "VVetwenty chalders of coals or upwards, in any lighter 
N 0ther crafts, and who ſhall not vend ſach coals, but 
"iy May have twenty chalders of coals or more deliver- 
_ Ve the inſpetion of their own agent in the ab- 

'oL. Il. 
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ſence of a meter, and in that caſe fuch perſons are. hereby 
exempted from payment of metage charge; and if they 
—_ on roqar" gout of any meter appointed in pur- 
Uance or this act, then they ſhall pay the metave « b 
by the chalder, , pn were tn | 

Sect, 15. Ifany ſuch labouring coal-meter wilfully ſuffer 
any coals fold as wharf-meaſure (exceeding the quantity 
of eight buſhels) to be ſent from any wharf or ware- 
houſes within the ſaid limits, without being meaſured as 
is herein direfted, and give not information thereof to 
the principal land coal-meters, or their deputies, at the 
faid office within two days atter, and be conviRted there- 
of by the oaths of two witneſſes; ſuch labouring coal- 
meter ſhall from thenceforth be incapable of afting as a 
Og coal-meter within the ſaid limits, and forfeit 
$: # | 
eee. 16. If any dealer in coals direQly or indirealy 
give to any Jabouring coal-meter, appointed jn purſuance 
of this a&t, any fee (other than the ſum of 4 d. by the 
chalder) or if any labouring coal-meter direQly or indi- 
rectly receive from any dealer any ſuch fee; other than the 
ſum of 4 d. by the chalder; every ſach dealer ſhall for 
every ſuch offence forfeit 50 /. and the labouring coal- 
meter who received ſuch fee ſhall be from thenceforth 
incapable of aCting as a coal-meter within the ſaid limits, 
and forfeit 5 /, | 

Seft, 17. If the driver of any cart loaded with coals, 
or any perſon belonging thereto or employed therewith, 
deliver any coals under his care, otherwiſe than for the 
uſe of the owner, and be convicted, he ſhall for every 
{uch offence forfeit 5 /. 

Seft. 18. If any perſon be diſſatisfied with the meaſure 
of any coals under this a&, the fame coals ſhall (either 


upon acquainting the ſeller or the carman, at any time 


during the delivery thereof, and before the carman be dil- 
charged, be remeaſured, either in the preſence of a ſea- 
coal-meter, from the ſea coal-meters office in London, -or 
one of the meters, or their agents, appointed in purſuance 


of this act ; for which ſhall be paid 4 4. and no more, for 


every chalder ; and in caſe the coals thus remeaſured 
amount not to the meaſure for which they were originally 
ſold, the ſellers are hereby liable to the penalties inflicted 
by law for offences of this ſort. 

Seft. 19. After notice given in writing to the ſeller of 
ſuch coals, or to the carman, and whilſt ſuch coals remain 
in either of their poſſeſſion, of ſuch difſatisfation, ſuch 
ſeller or carman ſhall not leave the cart in which ſuch 
coals are laden, but ſhall remain with the ſame, and take 
care both of the coals and cart, till a meter appointed in 
purſuance of this a&t can be procured to remeaſure ſuch 
coals; and they are on notice delivered, or left at the 


office in writing, in any of the office hours, to attend for 


that purpoſe. 
See. 20. No perſon who ſhall be a ſeller of coals, or 
dealer in, or employed in the carrying of coals, or a 


wharfinger, or intereſted in any wharf, ſhall be capable of 


acting either as a principal or labouring coal-meter. 


Se&. 21. The penalties impoſed by this aCt ſhall be re- 


covered and applied for the purpoſes following, viz. ſuch 
of the penalties as exceed 51. by aftion of debt, &c. in 
any court of record at Weſtminſter ; one moiety of which 
penalties (that is, where each of them exceed 5 /.) ſhall 
be to the uſe of his Majeſty, and the other moiety (with 
colts) to the uſe of ſuch perſon who ſhall inform or ſue : 
and all other penalties ſhall be recovered by way of com- 
plaint unto any juſtice of peace for Veftminfter or Middleſex, 
who ſhall call the parties before him, and examine ſuch 


complaint upon oath (or upon affirmation, in the. caſe of 


quakers) and upon proof grant a warrant for levying ſuch 


penalties ; one moiety to the uſe of the informer, and 


the other moiety to the uſe of the poor of the pariſh in 
which ſuch offences are committed ; and in caſe ſuch pe- 
nalties be not after conviction forthwith paid, they ſhall 
be levied by diſtreſs and fale of goods of the offenders by 
warrant of ſuch juſtice, and for want of ſufficient diſ- 
treſs ſuch offenders ſhall be committed to the houſe of 
correCtion for any time not exceeding thirty days, and 
not leſs than fourteen days, there to be kept to hard la- 
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grieved, he may appeal to the general quarter ſeſſions for 


9 IA. none: = 
: a" 7 CAPE DEW rear ny 40-4 pos» 
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| Set, 22, It any perfon ſo convited think himſelf ag- 


Middleſex next after ſuch conviction (but not after- 

wards) and that ſeſſions ſhall, at the next ſeſſions after 

bringing ſuch appeal, finally determine the fame; and if 
appellant ſhall not make good his appeal, or proſecute 

he ſame with <«ffeQ, the ſeſſions ſhall award coſts, ro be 
then, with the penalty adjudged on ſuch conviction, paid to 
the informer, and for want thereof commit the perſon ap- 

pealing to the common gaol of Middle/ex, there to remain 

until he pay ſuch coſts and penalty; but in caſe the ap- 

pellant make good his appeal and be acquitted of his con- 

viction, the fame court ſhall award to ſuch appellant rea- 

fonable coſts, to be paid by the perſon on whoſe informa- 

tion ſuch conviftion was founded ; and for want of ſuch 

payment ſhall commit ſuch informer to the common paol 
ot Middleſex, there to remain until he, pay the coſts ſo 
awarded ; but no conviction by virtue of this att ſhall be 
quaihed for want of form only. _ : 

Sect. 23. No writ of certiorari ſhall iſſue to remove 
the record of -any conviction or proceeding thereon, in 
purſuance of this a&, into any court of record at Weſt- 
minjler. 

Se. 24. If any aftion be brought for any thing done 
in purſuance of this a&t, the ſame ſhall be commenced 
within fix months after the fat, and be laid in Middle- 
ſex, and the defendant may plead the general iſſue, and 
if the plaintiff be noaſuited, &c. the defendant ſhall have 
full coſts. by 

See. 25. This at ſhall be deemed a publick aft. 

Se. 26. This att ſhall continue for three years from 
the 24th of September 1746, and from thence to the end 
of the then next ſeſſion of parliament, 

Continued to the 24th of June 1759 by 31 Geo. 2. cap. 


- 35. let. 4. and for ſeven years more, and to the end of 


the next ſeſſion, by 32 Geo. 2. cap. 27. ſet. 2. 

Stat. 22 Geo. 2, cap. 37. ſeft. 1. No officer of the 
cuſtoms in Great Britain ſhall clear outwards any ſhip 
wherein coals, culm, or cinders ſhall have been exported 
from Great Britain to any place beyond the ſeas, nor 
grant any warrant, cocquet, or other difpatch for the clear- 
10g outwards, cither for a coaſting or foreign voyage, any 
ſuch ſhip, or for the loading on board thereon any goods, 
nor permit any ſuch ſhip to go ont of any port in Great 
Britain, until all the duties payable for ſuch coals, &c, 
exported beyond the ſeas in ſuch ſhip the laſt preceding 
voyage be paid, or until an authentic certificate under the 
hands and ſeals of the colleQor, cuſtomer, and comptroller, 
or other chief officer of the cuſtoms of the port where the 
the coals, &:. ſo exported were firlt ſhipped, ſignifying 
that the faid duties are paid, be produced ; and every of- 
ficer acting contrary to the meaning of this act ſhall for 
every {uch offence forfeit 100 /. to his Majetty, to be re- 
covered by bill, &c. in any court of record at /Ye/tminfter, 
or in the Exchequer at Edinburgh reſpectively, wherein no 
eſſoin, &c. ſhall be allowed. . 

See. 2. If any aftion be commenced for any thing done 
in purſuance of this aft, the defendant may plead the ge- 
peral ilſae, and if the plaintiff be nonſuited, &c. the de- 


 fendant ſhall recover treble coſts. 


Sec. 3. If any maſter or other perſon taking charge of 
2ny veſſels whereon coals, culm, and cinders are Jaden in 
any port in Great britain, in order to be carried coaſtwiſe 
to ſome other port within the realm, or having given bond 
accordingly, proceed with his ſaid loading of coals, &c. to 
parts beyond the ſeas, and there unlade and diſpoſe of the 
ſame, not being compelled by ſtre's of weather, or other 
lawful neceſſity, he ſhall for every ſuch offence forfeit for 
every chalder of coals, &c. ſo exported contrary to this 
act 5 s. over and above all duties payable for the fame, 
to be recovered by aCtion of debt, &c. in any court of re- 
cord at WWe/lminſter, or in the Exchequer at Edinburgh re- 
ſpectively, wherein no efſoin, &c. ſhall be allowed ; one 
moiety to the uſe of his Majeſty, and the other moiety to 
the uſe of ſuch perſon as ſhall inform or ſue. 

Stat. 23 Geo. 2, cap. 26, ſe, 4. If either of the prin- 
cipal land coal-meters appointed by virtue of 19 Gee. 2. 
cap. 35. negle&t to ſtation labouring coal-meters at the 
wharls, and at the times by the faid act directed, he ſhall 


0 GA 


for every ſuch offence forfeit 10 1. and ; | ; 
coal-meter fo ſtationed ſhall not vithid ang? po 
duty, he ſhall for every ſuch offence forfeit 40 Ng. ry 
penalties ſhall be recovered and applied as an ke + 
nalty is direQed by the ſaid act. 0 One Bee 
Stat. 3o Ges. 2, cap. 19. /ef. 28, The B 
to his Majeſty for every chalder of coals, Ng ano 
ſure, ſhipped for exportation beyond the ſeas Soha 
Ireland, the I/le of Man, or his Mai rand, ud 


on jeſty's plantati 
additional duty of 4 £5. and after the We bh 


greater or leſs quantity, over and above the duties n C: 
payable : to be colleQed and paid in the ſame manner _ 
under ſuch penalties, as the former dutics on the ex # 
tion of coals, ne 
Set. 29, The monies ariſing from the additional Jut 
and paid into the receipt of the Excnequer, ſhall he entered 


apart from all other monies, and ſhall be part of th 
eſtabliſhed by this at. P © fund 


Stat. 31 Geo. 2, cap. 15, ſef. 1. It ſhall be lawful for 
any perſon during fifteen years, and. from thence to the 
end of the then next ſeſſion of parliament, to eXport an 
quantity of culm to Liſbon in Portugal, upon payment 
a- duty of 1 s, for every chalder, Newca/tle meaſure, and 
after that rate foFany greater or leſſer quantity ; ſo as the 
exporter before the loading of ſuch culm become hound 
with other ſufficient ſecurity, in treble the value, to the 
commiſſioners or chief officer of the cuſtoms belonging to 
the port where ſuch culm is ſhipped (who have heteby 
power to take ſuch ſecurity, in his Majeſty's name to ki 
uſe, and for which ſecurity no fee ſhall be given) that 
fuch culm (hall be landed at Liſbon in Portugal, and not 
elſewhere ; and that a certificate under the hand and ſeal 
of the Briti/h conſul-general, or deputy-conſul reſiding at 
Liſbon, ſhall within twelve calendar months from the date | 
of the faid bonds (danger of the ſeas excepted) he return- 
ed to the officers who took the ſaid bonds, that ſuch culm 
hath been landed at Liſbon; and in cafe the ſhip on which 
any culm is put on board, for which ſuch ſecurity ought ' 
to be given, go out of the port before ſuch ſecurity is 
given, the ſhip and the culm therein or the value ſhall be 
forfeited, and may be recovered ; one moiety to the uſe of 
the King, and the other moiety to the perſon who will 
ſeize, inform, or ſue, _ | 

SeF. 2. The faid duty on culm exported to Liſton ſhall 
be raiſed in the ſame manner and under ſuch penalties as 
the duties payable upon the exportation of coals. 

Sef. 3. If any ation be commenced for any thing 
done in purſuance of this a&t, the defendant may plead 
the general iſſue, and if the plaintiff be nonſuit, &c. the 
defendant ſhall recover treble coſts. | ey, 

Stat. 32 Geo. 2. cap. 27. ſe. 1. If the driver of any 


cart loaded with coals, or any perſon belonging theretoor 


employed therewith, deliver or ſuffer to be delivered from 
ſuch cart any coals under his care, otherwiſe than for the 
uſe of the owner, and be convitted, as in the 19 Geo. 2: 
cap. 35. is mentioned, he ſhall for every ſuch offence be 
publickly whipt, or committed to the houſe of correction 
for three months. | 

Se. 2. In caſe any perſon be diſſatisfied with the mea- 
ſure of any coals, and ſuch coals be remeaſured in pur- 
ſuance of the 19 Geo. 2. cap. 35. and upon ſuch reme- 


ſuring fall ſhort of the quantity for which the ſame were 


originally fold and meaſured, then the principal coal- 
meter ſhall for every buſhel which they fall ſhort opp 
40 5. to be recovered and applied as the penaltics inflicte 
by the 19 Geo. 2. cap. 35. ; 
"$8, "4 If any 5464. coal-meter deliver a ticket 
for any quantity of coals, without having ſeen the we: 
ſuring of the whole quantity expreſſed in ſuch _ t 
principal coal-meters ſhall forfeit 5 /. to be recovered an 
applied as the penalties inflifted by the 19 C09. 2: cap. 35: 
And every labouring coal-meter ſo offending, wpon Fe 
plaint to a juſtice of peace for We/tmin/ter or Mid, : 46 
and upon proof to his ſatisfation, ſhall be committe 0 
the houſe of correQion, and be kept to hard labour ood 
any time not exceeding 30 days, and ſhall be ” — 
incapable of ating as a Ilabouring coal-meter under int 
__ $27. 
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After the 24th of December 1759, all ſacks 
r the carriage of coals within the limits 
*\ 2 Geo. 2. cap, 26. par. 67. ſhall be four 
gent, hes in length, my 26 wi Bb breadth after 
feet - made ; nor ſhall any of leſs dimenſions be ſealed 
ing : ed at Guildha!l in London, or the Exchequer-office 
or Wefminſter-: and if any perſon dealing in coals within 
at nei aforeſaid, uſe ſacks of any leſs dimenſions than 
” eh Jirected, every ſuch perſon ſhall for every offence 
Rea 40 5s. to be recovered and applied as the penalties 
flicted by 19 #0. 2+. cape Joe 
"$8. 5. If any perſon as a labouring coal-meter ſuffer 
:ny coal-ſacks to be made uſe of for the carriage of coals, 
les than four feet in length and two feet in breadth, with- 
:"\ide the ſack, or neglect to perform his duty at the 
wharfs, as in the 19 Geo. 2. cap. 35. is direfted, he ſhall 
for every ſuch offence forfeit 40 5. to be recovered and 
applied as the penalties inflited by the faid at, 


$27. 4 
Er uſe of to 


©. 6. Such juſtice upon every ſuch complaint is to 


ſammon the parties before him, and to examine ſuch 
alaint upon oath (or affirmation, if the witneſs be a 
complaint uPpO | Set Gas 
aker) and upon proof of ſuch offence to his ſatisfaQtion, 
qu RT 
to grant a warrant for the commitment of ſuch offender 
10 the houſe of correCtion, there to be dealt with as afore- 
ſaid. PN TEEN 
' $e, 5. Aﬀter the commencement of this at, none of 
the proviſions made by the 19 Geo. 2. cap. 35. or by this 
a| relating to the payment of any ſums of money for the 
admeaſurement or inſpe&tion of the admeaſurement of 
coals, or to the puniſhment of any dealer in coals or cart- 
er, on account of ſending coals from any place within the 
Jinits aforeſaid, ſhall be in force; except where the buyer 
ſhall have ſignified, by notice in writing to one of the 
principal coal-meters, or one of the labouring coal-meters; 
| his deſire to have the attendance of a coal-meter to inſpect 
the admeaſurement of his coals, and where a coal-meter 
ſhall purſuant to ſuch notice attend and inſpe& the admea- 
ſurement of the whole quantity of ſuch coals; : 
Sea. 8, The 19 Geo. 2. cap, 35. continued by 23 Geo. 2. 
caþ. 25. and 24 Geo. 2. cap. 57. and 31 Geo. 2. cap. 35. 
and all the proviſions in the ſaid acts which are now in 
force (other than ſo far as any of them are varied by this 
aQt) ſhall be put in execution during the continuance of 
this at; and this aCt ſhall take effe& from the 24th of 
June 1759, for ſeven years next enſuing, and to the end 
of the __—_ next ſeſſion of parliament ; and ſhall be a pub- 
lick at, | 
Stat, 33 Geo. 2, cap. 15. ef. 1. If any perſon have 
&caſion to carry any culm to be uſed for the burning of 
line in any veſſels not exceeding thirty tons burthen, 
from any place within the port of Milford or the limits 
thereof, to any other place within the counties of Pem- 
breke, Caermarthen, Cardigan, or Merioneth ; the maſter of 
ſuch veſſel may apply to the collector of the ſaid port or 
his deputy for a ſufferance to ſhip ſuch culm ; and the 
fad collector or his deputy are to grant every ſuch maſter 
a ſufferance accordingly, in which ſhall be inſerted the 
quantity of culm ſo to be ſhipped ; and the officer to 
10m the {ufferance ſhall be directed is to attend the ſhip- 
ping all the culm expreſſed in the ſufferance, and to cer- 
tity on the back of the ſufferance the quantity : and the 
maſter or owner ſhall pay to the colleftor 1 s. for every 
chalder of ſuch culm : and the colleor or his deputy ſhall, 
upon receipt of ſuch duty, grant a certificate under the 
teal of his office to ſuch matter, ſetting forth the quantity 
of culm ſhipped, and that the duties have been paid ; 
and ſuch certificate ſhall be a clearance for ſuch veſſel 
t0 any place within the counties aforeſaid ; for which cer- 
llcate it ſhall be lawful for ſuch colletor or his deputy 
to receive 1's. and no more ;. and it ſhall not be lawful 
2 the faid collector or any other officer to take any other 


C7. 2. The maſter of every ſuch veſſe!, on board 
whereof any culm ſhall have been ſhipped within the 
mits aforeſaid, ſhall, upon his return to Mi/fzrd, make 
Math before the colleRor of the ſaid port or his deputy of 
ſe place where and the time when he landed his former 
farzo of culm; and ſuch maſter ſhall not be permitted 
Þ any other cargo of ctlm until he have made oath 


to {þj 


600 


as aforeſaid: and in caſe ſuch maſter ſhall fraudulently 
change either his own name or the name of the veſſel, tg. 
prevent a diſcovery of the place to which he carried his 
former cargo of culm, and ſhall be convidted, either updn 
confeſſion, or upon the oath of ofie witneſs, before any 
juſtice of peace of the county where the offence (hall be. 
commitred, he ſhall for every ſuch offence forfeit 5 /. and 
it ſhall be lawful for the ſaid colle&tor, or any perſon he 
ſhall appoint, to ſeize ſuch veſſel and detain the ſame until 
the faid 5 /. be paid, and the charges of ſeizing and de- 
taining ; which penalty of 57. ſhall be applied as other 
penalties by the laws relating to the cuſtoms. 
Seft.'3. Whenever any culm ſhipped at any place withiri 
the limits aforeſaid, for which the duty hath been paid, 
ſhall be loſt, proof being made upon oath before the col- 
leftor.of ſuch port or his deputy, ſuch colleRor or his de- 
puty ſhall permit the owner to ſhip the like quantity of 
culm dtity-free, and without any charge other than the fee 
of one ſhilling; _ TT NL 
Cobler, See Shoemaker, ge rear 
Coca (C:quia) A cogge or boat. Vid. Congle, 
Cocceum, Ribchefter in Lancaſhire. | 
Cocherings, An exa&tion or tribute in {reland; now 
reduced to chief rents. See Bonarht. 
Cochineal, Statutes for the free importation of it, 
6 Ann. c. 33. 13 Geo. 1. c. 25. 7 Geo. 2. c. 18; 27 Geo, 2, 
C.-x8.. Jet? 2; | | 
Cocket, or Coket (Cockettum) Is a ſeal belonging to 
- the King's cultom-huuſe. Reg. of Writs, fel. 192. a. Al- 
ſo a ſcroll of parchment ſealed and delivered by the offt- 
cers of the cuſtom-houſe to merchants, as a warrant that 
their merchandizes are cuſtomed, ann. 11 H. 6. cap. 16. 
Which parchment is otherwiſe called Litere de cecketto, of 
Literg teſtimoniales de cocketto; Reg. f. 179. a. Soisthe 
word uſed, an. 5& 6 Ed. 6. c. 14. and 14 Ed. 3. ſtat. 1. 
caþ. 21: None ſhall make wools to be cocketted, but in 
the name of him to whom the wools belong. Star. 13 
Rich, c. 9. Inquiſitio & placitam contra quoſdam qui lanas 
non cockettatas cuſiimatas extra regnum duxerunt, Inter 
recorda de Reg. Seacc. Mich. 24 Ed. 3. Et ballivi fur 
capiant ad caput pontis de Berewyk omnes homines venien*+ 
tes cum lanis, coreis vel pellibus vendendis fine ligno quod 
vocatur coket. 'Pla. Parl. 21. Ed. 1. _. | 
Cocket is uſed for a ſort of meaſure, as we may ſee in 
 Fleta, lib. 2. cap, 9. Panis vero integer quadrantalis fru- 
menti ponderabit unum coket & dimidium It is alfo uſed 
for a diſtin&tion of bread in the ſtatute of bread and ale; 
made 51 Hen, 3. The words are, © When a quarter of 
wheat is ſold for 12 d. the waſtel-bread of a farthing ſhall 
weigh 6 pound and 16 s. but bread-cocket of a farthing, 
of the ſame corn and bulte], ſhall weigh more than waſtel 
by 2 5. and cocket-bread made of corn of lower price 
ſhall weigh more than waſtel by 5s. Bread made into a 
ſmnel ſhall weigh 2 5s. leſs than waſtel. 
the whole wheat ſhall weigh a cocket and a half ; ſo that 
a cocket ſhall weigh more than a waſtel by 5 5s. 
of treet ſhall weigh two waſtels, and bread of common 
wheat ſhall weigh two great cockets. When a quarter 
of wheat is fold for 18 d. then waſtel-bread of a farthing, 
white and well baked, ſhall weigh 4/. 10s. when for 
2s. 31.8 s. &c.” by which we may perceive that wa/tel- 
bread was the fineſt, cocket-bread next, then bread of 
treet, and laſtly, bread of common wheat ; as we now 
call the fineſt bread wheaten or French bread, the fecond 
ſort white bread, the third brown, or houſhold bread, 
&c. In Oxford anciently they had a coarſe bread called 
tuteſtyn, hoc eft panem ſurfuraceum vel atrum. Hiſt. Oxon: 
fol. 158. b. | 
Tocket-byead, Cocket. Puando quarterium fru- 
menti venditur pro xii denariis, tunc panes quadrantes de 
IVaſtello ponderabunt vi. libras, & xvi. fol. Panis autem de 
coket, de eoadem blado & codem bultello ponderabit plus waſtello 
i. fol. & de blado minoris pretii ponderabit plus waſtello v. 
fol. Panis de ſymenel ponderabit minus waſtello ti. ſol. pants 
integer de frumento de quadrante ponderabit coket & dimi- 
dium. Panis de treyt ponderabit ii. cokettes. Conſuetud. 
Domus de Farendon, MS, fol. 42. 
cocket was only hard ſea-biſket, ſo called becauſe cocketted 
or marked with a peculiar ſtamp or cocket ; or alſo be- 
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Bread made of 


Bread 


Cocket-bread ot © 
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cauſe made for the uſe of cock-ſwains or ſeamen, This is 
but my conje&ture ; for no author has yet hit upon the 
lenſe of the word, or derivation of it. Cowell, ed. 1727. 

'Cockettum, Cockett, Cocketum, The cuſtom-houſe 
or office where goods to be tranſported were firſt entered, 


_ and paid their cuſtom, and had a cocket or certificate of 


diſcharge.—Rolandus Trentacoſt ad cuſtodian cocketti, 
ad Novum Caſirum ſuper Tynam þer ſecietatem Lucanicam 
deputatur, poſtquam lane et pelles per praceptum Regis 
fuerunt arreſiate, & transfretatio earum inhibita. Mem, 
in Scaccar. 23 Ed. 1. by Sir 7:hn Maynard. | 

Cockettata lana, Wool duly entered and cocketted, or 
authorized to be tranſported, Mandatum quod lane non 
cockettate, vel non cuſtumare ſub forigfafura capiantur. 
Trin. 16 Ed. 3. m. 37. | 

Cockſets, z. e. The meaneſt fort of men, corruptly 
for cot/2tts, that is, cottagers. Villani very vel cocſeti, vel 
perdingi, vel qui ſunt viles vel inopes perſona, non ſunt in- 
ter legum judices numerandi. Leges H. 1. C. 29. 

Cocoa-nuts, See Coffee, &c. 

Cocodones, Was a fort of French money, very bad : 
Preohibita eft moneta altenigenarum ſurreptitia & illegitima, 
quam polardos, cocodones & rofarios appellabant, qui pau- 
{atim & latenter loco irrepſerunt ſterlingorum. Walling- 
ham in Ed. 1. 1300. See Pollards. 

Cocſetus, A cock-ſ{waih, ' coxon, boat-man, or ſea- 
man. Vid. Coggle. | 

CTocula, Cocuim, A cogue, or little drinking-cup, in 
form of a ſmall boat, uſed eſpecially at ſea, and fill re- 
tained in a cogue of brandy. _ 
 Codictl (Godicilivs) A ſchedule or ſupplement to a will, 
or ſome other writing : ſome writers, comparing a teſla- 
ment and a codici] rogether, call a teſtament a great will, 
and a codicil a little one; and compare a teltament to a 
ſhip, and the codici/ to a boat ticd to it. 


Codicil is uſed as an addition annexed to a teſta- | 


ment, when any thing is omitted, which the teſtator 
would add, explain, alter or retract; and is the ſame 
with a teſtament, but that it is without an executor. 
See Swinb. þ. 1. ſeft. 1. and Touchſtone of Wills, pag. 21, 
22, 

_ Coffee, mentioned in ſtat. 15 Car. 2. cap. 11. A kind 
of drink, originally uſed among the Turks and Perſians, 
and from them brought to us: it is thick, blackiſh, 


_ and bitter, made from berries of that nature and name, 
and now agreeably in uſe as a wholeſome liquor. See 


Exciſe. 

Cofez, Cottages. See Domeſday-Book, | 

Cofferer of the King's houſhold, 1s a principal offi- 
cer of his Majeſty's court, next under the comptroller, 
that in the counting-houſe, and elſewhere at other times, 
hath a ſpecial charge and overſight of other officers of the 
houſe, for their good demeanor and carriage in their offi- 
ces, to all which he pays their wages. He is made men- 
tion of 39 Eliz. cap. 7. | | 

Cofra, A coffer, cheſt, or trunk.——Cuftos collegii & 
demus eleemeſynarie de Pontefratto, & mini/iri ejuſuem non 
funt detati quacunque date temporali ſeu ſpirituali, vivente 
fundatore ejuſdem. Sed fuerunt ſtipendiarti capientes cer- 
tam ſummam pecunis de cotris dif; fundatoris. Muni- 
menta Hoſpit. SS. Trin. de Pontefracto, MS. f. 50. 

 Congle. Upon ſome of the ſea-coaſts in Yorkſhire, a 
ſmall fiſhing-boat is called a coggle, z. e. a little cogge; 
and in ſome places by corruption a ccbble, from the old 
Teuton. k2gge, a ſhip, whence the Lat. coggo, cogga, tc. 
Anno 1006. venit ad hoc in Angliam (Rex Noricorum) 
trecentis copggonibus advettus. Mat. Weſt. ſub ann. Pre- 
paratis cogonibus, galleis & aliis navibus onerariis 
000 naves, & 24 ccggas bene prefaratas. Mat. Paris ſub 
An. 1218. Hence our old Sax. cockede, a ſeaman ; 
called in the laws of King Henry 1. c. 29. cocfeti; and 
cap. 81. cothſeti, The old gloflary to theſe laws, made 
in the reign of Edward lII. interprets coc/ade, by Coca- 
rius, Which Du Freſne ſeems to miſunderſtand for coquas, 


—__— 


a cook ; whereas cocarius is indeed a cocker, or boat- 


man, from coca, coquia, a boat : as with little variation, 
a coggefuanne, a cock-ſwain, now a ceggeſon, or coxon, i: 
an officer in a ſhip. Hence the old Lat. cogcio, coccio, a 
wandering and begging ſeaman ; which Sir Henry Spel- 


h & 0:1 
man (who rarely trifles) believes to have 
om the Greek xwxuw, lugeo, þloro, 
and original was cegciones, cog-men, 
after ſhipwreck, or loſles by "3g raveiled Com 
the people by begging and ſtealing, till they wg <iraud 
ed by many civil and good laws, ——/; i/ti FS reſtrain. 
cogciones, qui fine omni lege vagabundi adit hoe th. 
terram, non finantur vagari, & deceptiones hominib _ 
Vide Spelm, in voce, & Du Freſue, Ws 

Coggleſhall, in Z/z. 

Cognattone, See Coſinage, | 

Cogniloz, or Conilo?, is he that paſſeth or ac) 
ledgeth a fine of lands or tenements to another, C, = 
or Conuſee 1s he to whom the fine is acknowledoeg vt 
Symb. par. 2. tit, Fines, ſe. 2, 22 H.83. c. m 

Cogniſance (Fr. Connuſance, Lat, Cognitis) 
diverlly ; ſometimes ſignifying a badge on a w 
ſerving-man's ſleeve, which is commonly the giv 
by he is diſcerned to belong to this or th 
times an acknowledgment of ſine, or eonfeſſion of x thin 
done, as C5 ens lat, 7 | aft, 5 - 

, gnocens latro. Brat. lib. 3. tract, 2, Cap, 2 
20. 32. Cognoſeere ad villanum. 1d, lib. 4. ta, ; 
cap. 16, As allo to make cogniſance of taking a diſtreſs: 
ſometimes as an audience, or heating of a matter judicial. 
ly, as to take cogniſance, Sometimes a power or juri{dic- 
tion, as cogni/ance of pleas is an ability to call a cauſe or 
plea out of another court, which no man can do but the 
King, except he can ſhew charters for it; for ſuch cogyi- 
Jance hes not in preſcription. Manwoed, cap. 3. nun, 2 
See The Terms of the law, and New Book of Entries, verd, 
Conuſance. Bk 

Connitiones, Enſigns, arms, or rather a military 
coat, painted with arms : Gum viderunt hoftes Chrijii ap. 
mis, vexillis & cognitionibus pifturatis, &c. Mat, Par, 
1250, 

Cognittonibus mittendis, is a writ to a juſtice, or 
other that hath power to take a fine, who having taken 
acknowledgment thereof, deferreth to certify it into the 
court of Common Pleas, commanding him to certify it. 
Reg. Orig. 68. b. : 


Cogs (Cogones) Seems to be a kind of veſſel or boat 


been {0 Cal 


1 
id 
But the true ng 


me 
» Who 


Is v{ed 
aterman Or 
er's, Where. 
at maſter, Some. 


upon the river Ou/e and Humber, mentioned in Matth, 


Weſtm. An. Dom. 1066.——Venit ad hoc in Angliam 
(Rex Noricorum) Zrecentis coggonibus adveFus. About 
Scarborough they have {till a ſort of ſmall veſſels which they 
call coggles, the little cogs. | 

Conware, Seems to be a fort of coarſe clothes made 
in the north of England, mentioned in the ſtat. 13 R. 2. 
c. 10, Where there is mention alſo of cogmen, that is, buy- 
ers of, makers or dealers in ſuch cogware. 

Cohua, ls a promiſcuous multitude of men in a market 
or tuir, and cohvagium is a tribute paid by thoſe who mect 
there: Puieti ab omni thelonio, paſſagio, pontagio, cohua- | 
gio, pallagio, &c. Du Freſne, | | 
 Coif (Gifa, Fr. Gife) Our ſerjeants at law are 
otherwiſe called Serjeants of the coif, from the lawn 
£coif they wear on their heads, under their cap, when 
they are created, and always after. See Derjcant, and 
Mat. Paris in an. 1259. and Forteſeue de LL. Anglia, 
cap. 50. | 

The uſe of it was to cover tonjuram clericalem ; other- 
wiſe called corona clericalis, becauſe the crown of the 
head was cloſe ſhaved, and a border of hair left round 
the lower part, which made it look like a crown. ve 
Zena, Dd, 

Coin (Cuneus, vel cuna) Seems to come from the old 
French Coigne, Angulus, a corner ; which probably verr 
fieth the opinion of ſuch as hold the ancienteſt ſort of 
coin to be cornered, and not round; of this lawyers fub- 
ſtantive cuna, comes their verb cunare, to cn. Cramp. 
Juſt. of Peace, fol. 220. See Money. Rt 

Coinage (Cunagium) Is the ſtamping and making 0? 
money by the King's authority, Beſides this general ſig- 
nification relating to money, it is by a law provided, that 
all the tin in Cornwall, after it is caſt and wrought, ſhall 
be weighed, and marked by the King's officer with ow 
rampant, which is called coinage. Britton, tf. 180, an 
ann 11 H, 7, cap. 4, Some authors write It c47age+ 


Cointeſes, 


ws Money. 


ED-1 


Cointeles» 


. hs s '; | 7, / w_ Y/ n 
Mille enim milites & ampitus, veſtitt ſerrco ut vulyariter 


quazuy . cointeſes, in nuptits ex parte regts apparuerunt, 
Matt. Peril. "I 23f f . Rh ON P87 
corettatio. 'The cocketting, or taking acciiunt of 
to be tranſported, in order to receive the due cuſ- 
\ and give the ticket of diſcharge. Ordinatio de 
= lanarum fafta. Claut. 33 Ed. 3. m. 37. 
Sec JONES. 
For erecting hoſpitals and workhouſes 
ere. 16 ©8% 2+ & 18, 
fole:CceD, To what duties liable, 
4, i 6: 4. feet, Z3ls 


Wl 


2 Will & MM. 


indri, is the jeed of an herb fo called; medicinal, and 
wholſome for divers good purpoſes; which ſee in Ge- 
rard's Herbal, lib. 2. a. 379. It is numbered among 
the drugs that are to be garbled, Ann, L-T4c-6.1 | 

Colverius, Collibertus, Con-itbertus, Theſe coliberts 
1 the Civil law were only thofe freemen, who at the ſame 
time bad been _manumiled by their lord or patron. But 
the condition of a coltbert, in Englth tenure, wes (as dir 
Emward Coke aflerts) the fame with a /oteman, or one 
who held in free ſocage; but yet was obliged to do 
cultomary fervices for the lord, The word occurs in 
Dameſday; though I think no gloffographer has cited it 
from taeuce. £1h, Domeſday. Somerſet Eo:fcopns 
Winton. tenet Fantone, . thi quater xx vili/ani, & guater 
xi bordarit, & {xx fervi, xvi coliberti, & xv1ir porcart. 
———So 2zain Glouceitreſcire: Brictric, filius Algart 
tebat Turnebiri TR. E1bi xxiii bordarit, & xv ſerv: 
& i coliberti, 267 74 molendint, &c,—— They were cer- 
ainly a middle fort of tenants between ſervile and free, 
or ſuch as he'4 their freedom ot tenure under condition 
of ſuch works ans ſervices, and were therefore the ſame 
Jandholders whom we meet with under the name of 
conditionales, 

Liberiate carens colibertus dicatur efſe. 
It ſeems alſo to be the 
ſee, | | | 

Collateral (Col/ateralis) Is derived from the Lat. late- 
rale, that which hangeth by the fide; and in the legal ſenſe 
it differs not from the ſame acceptation ; for collateral afſu- 


Du Freſne. 
ſame with Colonus, which 


rance is that which is made over and beſide the deed it- | 


ſelf, For example, If a man covenants with another, 
and enters into bond for the performance of his cove- 
nant, the bond is termed collateral afſurance, becauſe it 
1s external, and . without the nature and eſſence of the 


covenant, And Cromp. Fur, fol. 185. faith, That to| 


be ſubject to- the feeding of the King's deer is collateral 
to the ſoil within the foreſt, In like manner we fay, 
That the liberty to pitch booths, or ſtandings for a fair 
m another man's ground, is col/ateral to the ground. 
The private woods of a common perſon within a foreſt 
may not be cut without the King's licence; for it is a 
prerogative collateral to the ſoil. Manwood's Fore/! 
Laws, c. 8. num. 2. | | | 
Collateral warranty. See Warranty. +. 
. Collactton of benefice (Collatio beneficti) Signihes 
properly the beftowing of a benefice by the biſhop that 
bath it in his own gift or patronage, and differeth from 
inſtitution in this, that inftitution into a ben:fice 1s per- 
formed by the biſhop, at the motion or preſentation of 
another who is patron of the ſame, or hath the patron's 
nght for the time; yet is collation uſed for preſentation, 
25 Fd. 3. /tat. 6. And there is a writ in the Regi/ler, 
31. 6, called De collatione facto uni poſt mortem alterius, 
Cc, cirected to the juſtices of the Common Pleas, com- 
| Manding them to. dire&t their writ to the biſhop for the 
almitting a Clerk in the place of another preſented by 
the King, who died during the ſuit between the King 
and the biſhop's clerk; for judgment once paſled for 
the King's clerk, and he dying before: he be admitted, 
e ing may give his preſentation. to another. See 
Venefice. 
Collation of Seals. This was, when upon the ſame 
pending. ribbon, or thread, or label, one ſzal was et 
on the back, or reverſe of the other, Ad. majorem 


Foelen premiſſorum ſigillum diſcreti viri officialis domi- 
Sh i&s 


Are garments made of filk or fine linen : 


Colianver-[ced, or rather Cortander-ſeed, ſemen cori-| 


C0 -4 


| Patho-Well, Ep:ſcopi fils medio fer moadurm collition's 
fixtilo meo apponi procuravi, Cattular. Abvat. Glaton; 
MS. fol. 10g. b. | "OROnY 
Collatione faca uni pot monem alterins, Is a 
writ GCireCied to the jutiicgs of the Common Plas, com- 
manding them to Gdirect their writ to a viihop for the 
admitting a clerk in the place of ' another preſented by 
the King, who during the ſuit between the King and 
tre bifiop's clerk is departed this life ; for Judgmei.t, 
once pait for the King's clerk, and he dying before, ai- 
preſentation to an- 


4 


mittance, the King may beſtow his 
other. Regifſ. of Irits, fol. 33. 6. 
Collevo)s of the cuſtoms, Being ſued by any but 
tne King, may plead the general illue, 13 & 14 Car, 2, 
17» 
C otlattone heremicagit, Is a writ whereby the King 
conferreth the Keeping of an hermuitege upon a clerk 
Reg. Orig. fo!. OY JOS. 
College (Collegium) A particular Corporation, come 
pany, or ſociety of men, having certain privileges found- 
ed by the Kiny's licence; and for coll-re in reputation, 


ſee 4 Rep. 1c6, 198, See Ueale, Wiftor, Univer- 
ſity, | | 

Collegiate church, A cc built and endowed for 
a ſociety, or body corporate of a dean, or other prefident 
and fecular prieſts, as canons or prebendaries in the ſaid 
church, "There were many of theſe ſocieties diſlinguiſied 
from the religious or regul.rs before the Reſormation ; and 
{ome are now eſtabliſhed, as Te/min/ier, I} indfor, Ripe 


© 


pon, Iolverhanifton, Seuthwell, AManchejtcr, &c. 


Colloquium (a Callogrerds) A talking together or 
affirming of a thing, laid in dechrations for words in 
actions of ſlander, &c. 1 47d. C2. 29%, Carth, 92. 
Colliſion ( Coilufo) Is, in our Common: law, a de- 
ceittu] agreement or compact between two-or more, tor 
the one party to bring an action again{t the other to 
ſome evil purpoſe, as to defraud a third of his right, &c. 
See the Terms of the Law, fol. 142. and Bi. tit. Collu- 
ſton, See alfo the caſe of Colluſion, Reg. Orig. f. 179. 
a. WWift. 2. ca. 32. and 8 H. 6. ca. 26, which gives the 
Duale Jus, and inquiry in ſuch caſes: gifts made by 
colluſion. See 50 £, 3. c. 6. See Covin, Jaud. 
Colonta, Colchefter in Efſex. | 
Colonts, A huſbandman or villager, who was bound 
to pay yearly a certain tribute; or at certain times in 
the year to plough ſome part of the lord's land, and from 
hence comes the word clown: he was called by the Sax- 
ons gebure, and by the Dutch boure, 
Colour (Color) Signifies, in a legal acceptation, a 
orobable plea, but in truth falſe, and hath this end, to 
draw the trial of the cauſe from the jury to the judges. 
As for example, 4. brings an aflife of land againſt Z&. 
and B. ſaith he himſelf did Jet the ſame land to one C. 
for term of life, and afterwards did grant the reverſ:On 
to A. the demandant; and afterwaids, C. the tenant for 
term of life died, after whoſe deceaſe A. the demandant, 
claiming the reverſion by force of the grant (whereto C, 
the tenant did never attorn) entered, upon whom B. en- 
terec, againſt whom £4, for that etiitry brings this affiſe, 
&c, This is a good colour, becauſe the common people 
think the Jand will paſs by the grant without attorament, 
where indeed it will. not paſs, &c. Alſo in an action 
of treſpaſs, colour muſt be given, of which there are an 
infinite n:mber; take this one for an example of the reft. 
ln an aGlion of treſpaſs, for taking away the plaintift's 
beaſts, the defendant faith, that before the plaintiff had 
any thing in them, he him{elf was pofleiied of them as of 
his proper goods, and delivered them to 4. to deliver to 
him again, when, &c. and 4. gave them to the plain- 
tiff, and the plaintiff ſuppoſing the property to be in . 
at the time of the gift, took them, and the delendant 
took them from the plaintiff, whereupon the plaintiff 
brings an aQtion ; that is a good colour and a good plea, 
See more hereof, Doctor and Student, lib. 2. cap. 13. and 
Broke, tit, Colour, in Aſiſe, Treſpaſs, &c. fol. 104. 
Colour of office (Color ici) Is always taken in the 
worſt part, and ſignifies an act evilly done by the counte- 
nance of an office, and it bears a diflembling face of the 
right of an office, whereas the office is but a yell to the 
falihood 
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falſhood; and the thing is grounded upon viee, and the 
Office is a ſhadow to it, it is but colore efficii; whereas 
virtute offictt, by virtu2 of the office, is taken always in 
the belt part; and where the office is the juſt cauſe of 


the thing, and the thing is purſuing the office, Plawwd. 
in pes and Manningham's caſe, fol. 64. a. 
.otpare arbozes, To lop or top trees. Poterant 


etiam colpare, & habere ramiliam (1. e. to lop, and to 
have the lop, or boughs cut off) & comma genera arborum 
gue in eodem mariſco fuerant, Contin, Hiſt. Croyland. 
P 


WI 
Colpatura (Colpatura, colpatio) Lopping or topping 


of trees; a treſpaſs within the foreſt, —Pu7 autem forisfecerit | 


in foreſta Regis de viridi five per colpaturam, /rve per ef- 
brumataram, ſive per foditionem turvarum, ſive per eſcha- 
riationem more, ſive per culpationem ſub memore, &c. 
Aſlifa de Foreftis temp. Rich. 1. Rog. Hoved. p. 784. 

_ Colpicium, — Hzc charta chir ographata teftatur quod 
Dominus Willielmus de Herle dedrzt R. Peny ſervienti 
ſuo capitale meſſuagium de B, cum una carucata terra, & 
paſtura ad ofto baves infra boſcum de W. ſalvis colpiciis 
infra boſcum pradittum fatiis & in poſterum faciendis, donec 
ad perfeftionem pervenerint, quod ſe contra omnimoda ani- 
malia defendere pefſint,—1 ſuppoſe by colpiciis is meant 
ſamplars, or young poles, which being cut down, make 


levers or lifters; in //arwickſhire called colpices to this | b 


day. Cowell, edit, 1727. 
Colpo, A cruſt, or rather a ſmall wax candle, a copo 
de cere; Hoveden tells us, that when the King of Scots 


| came to the Engliſh court, as long as he ſtaid there, he 


had every day, De liberatiane triginta ſol. & duodecim vaſ- 
fellos dominicos, & guadraginta groſſos longos colpones de de- 
minica candela Regis, & oftoginta colpones de alia candela 
An. 1194. | - | 


Coltrops (Coltraps) An inſtrument of three iron 


' ſpikes, ſo contrived that when thrown out of hand, one of 


the ſpikes is always erect, invented to caſt in the. road, 
for galling the enemy's horſe. "They were uſed by the 


Romans, and called urices. 


Comattio, z. e. Cutting off the hair, —8S7 guis Do-| 


minum ſuum occidat, fi capiatur, nullo modo ſe redimat ; ſed 
de ejus comatione, &c. damnatur, Leg. H. 1. 
Combarones, The fellow-barons or commonalty of 
the Cinque ports. King Henry 3. grants to the barons, 
or freemen of the port of Feverſham, Dutantium de 
emni theolonia, & conſuetudine——ſicut ifpfi & anteceſſores 
ſui, & combarones ſui de quingue portibus eam melius & 
plenius habuerunt tempore Regis Edwardi. Placit. tem- 
pore Ed. 1. & Ed. 2. MS. Penes Dom. Fountains. Now 
the title of Barons of the Cinque ports is reſtrained from 
the common inhabitants, to diſtinguiſh their repreſenta- 
tives in parliament; the word combaron is now likewiſe 
uſed for a fellow member, the baron and his combaron, 
Combat (Duellum) Is a French word, ſignifying the 
ſame with certamen, prelium, pugna; and in our ancient 
law was a formal trial of a doubtful cauſe or quarrel by 
the ſwords or baftons of two champions. Ot this you 


. may read at large both in divers Civilians, as Paris de 


Puteo de re militari & duello; Alciat, de duello; Hottoman 
diſputatio feudalium, cap. 42. and others; and common 
lawyers, namely Glanwill, lib. 14. c. 1. Brag, lib. 3. 
3. Britton, c. 22. Horne's Mirror of Ju- 
ſlice, lib. 3. cap. des Exceptions in fine prox, & cap, Fu- 
ramentum duelli, Dyer, fo. 3ot. num. 41, 42, Camden 


| in his Bri, fel. 519. mentions a combat between Alan de 


la Zouch and Fohn Earl of Warren, in the year 1269. 
The laſt trial by combat in England was in the ſixth year 
of King Charles the Firſt, between Donal Lord Rey ap- 
pellant, and David Ramſey, Eſq; defendant, both Scotch- 


men; but after many formalities, the matter was referred 


to the King's will and pleaſure, whoſe favour inclined 
to Ramſey. Baker's Chron, f. 500. See Co. on Litt'. 
fo. 294. b. Origines Furidicaales, fa. 65. and Spelman's 
Gloſſary at large verbo Campus, 

Comba terrae, and Cumba terrae, Does in ſome 
old charters occur for a low piece of ground, from Sax. 
cumbe, Brit, kum or cuum, Engl. comb, a valley or low 
place between two hills; ſo called in Devonſhire and 
Gormuall, And may villages in other parts of England 


: | 


{ 


4 


| Gerard's Herbal, lib. 2. cap. 416. This is p! 
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Compton, Combweli, Sc. See Kennet's G1, 


tation, 5g 


Combe, pn Yary in va 
Combe, in Deme/day, ſignifies Fas | 
reports, » ſe J, ig a Valle 9. 2$ Mr, fear 


Combinations to do unlawful a 
before the unlawful att is executed; mw 4" Pao 
the confequence of combinations and confoinicis. on 
9 Rep. 57. Dec Confederacy. Ye 

Combuſtto pecuniae, The old way of wiins © 
and corrupt money, by melting it down vu OS on 
: 1 ; PON pavemeng 
into the Exechequer. In the tine of Zen, », the bi; 
of Salisbury being Treaſurer, conſidered, that thou wa 
money did anſwer numero & pordere, it n:1ght be ache ! 
in value, becauſe mixed with copper or braſs, Thanks: 
( Con/ilio regis & regie ſimul & publice providere utilitati 
conſtitution was made, called The trial by combuſiion; Ys : 
practice of which differed little or nothing foo ya 
preſent method of aſſaying filver. Vide Lewnde's E ſay upcn 
Coin, þ. 7. Whether this examimation of money by 
combuſtion was to reduce an equation of money only of 
feerling, viz. a due proportion of allay with Copper; or 
to reduce it to fine pure filver without allay, doth not 
ſo eafily appear. Vide. Hale of Sheriffs Accounts, p, 23. 

Comin-ſeed (Seme:: cumint) Is a ſeed -brought forth 
y an herb ſo called, which you may ſee deſcribed in 

aced among 
the drugs to be garbled, by 1 Jac. 19. 

Comitatu commilſo ls a writ, or commiſjon, whereby 
the ſheriffs is authorized to take upon him the command 
of the county. Reg, GCrig. fol. 295. Co. Rep, lib. 5, 


fol F 5 ; 
omitatu et caſfro commiſlo, Is a writ whereby 
the charge of a county, together with ihe keeping of a 
caſtie, is committed to the ſheriff, Reg, Orig. f. 295. «. 
Comitatus, A county. {ngu/phus tells ns, that Eng. 
land was firſt divided into counties by King Alfred, and 
counties into hundreds, and thoſe again into tithings; 
and Forteſcue writes, that Regnum. Angliz per comitatus 
ut regnum Francie per ballivatus diſiinguitur, Sometimes 
it is taken for the county court, as in Magna Charta, 
cap. 35. and Fleta, hb. 2. cm. 52, Nullus comitatus te- 
neatur nifi de menſe in menſem. Somc<times it is taken for 
a territory or a juriſdicton of a particular place, as in 
Matt. Pariſ. anna 1234. Infra metas illas continentur que- 
dam predia & etiam civitates & caſtra, quas comitatut ſus 
aſſignare preſumunt. So in Charta H. 2. apud Hoveden : 
Caſteilum de Notingham cumcomitatu, &c. De firmis mortuts 
& debitis, de quibus non ef1 ſpes, fiat unus rotulus, & mtt- 
tuletur comitatus & legatur ſingulis annis ſuper compotum 
vicecomitum. Clauf. 12 Ed. 1. m.7. Dorſo, 
Comitatus, ** Of dead farms, and debts deſperate, 
whereof there is no hope, one roll be ſhall made and inti- 
tuled comitatus, and read every year upon the account of 
ſheriffs.” 10 £4. 1. cap. unto, — 
Comitiva, A companion or fellow-traveller. It is 
mentioned in Brompton in Hen, 2. viz. Filio ſus mandavit 
ut ſororem ſuam & comitivam ejus reverenter ſuſciperet. 
Sometimes it ſignifies a troop or company of robbers, 28 
in Walfingham, anno 1366. Interpellaverunt auxilium Regis 
Anglie contra magnas comitivas, &c. 
Commandment { Preceptum) Is uſed diverſly in the 
Common law; ſometimes for the commandment of the 
King, when upon his mere motion, and from his own 
mouth, he ſendeth any man to priſon. Staunef. P!. Cor, 


fol. 72. Commandment of the juſtices; and this com- 


manadment of the juſtices is either abſolute or ordinary. ; ihe 
ſolute, as when upon their own authority, in their wildom 
and diſcretion, they commit a man to priſon for a puniſh-. 
ment. Ordinary, is when they commit one rather ” 
ſafe cuſtody than puniſhment: and a man we 
upon an ordinary commandment is bailable. Staundf. P 
Cor. 13. Again, commandment is uſed for the offence 
him that willeth another man to tranſgreſs the Jaw, 0r 4 
do any thing contrary to the law, as theft, murder, _ 
ſuch like. Brac. lib. 3. trad. 2. cap. 19. £t civilians 
appellent ce commandment, Angelus de malefictrs. Termes 
de la Ley 145. * 
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He that commandeth any one to do an unlawful aft 
acceſſary tO it and all the conſequences, if it be executed 
n the ſame manner as commanded: but if the commander 
revoke the command; or if the eXecution Varies from it, 
a :n the nature of the offerice, in ſuch caſe he will no: 


he acceſſary. 3 Inft. LE $7+ 2 Inſt, 182. If a man 
-ommand another to commit a felony on a particular 

:ſon, and he doth it on another, as to kill 4, and he 
kills B, or to burn the houſe of 4. but he burns the houſe 
of B. or to ſteal one thing, and he ſteals another ; or. to 
commit a felony of one kind, and he commits another 
it is {aid that the commander 15 not an acceſſary, becauſe 
the att done varies In ſubſtance from that which was 
commanded. H. C. P, 217, Phwd 475. But where 
a perſon commands or- adviles another to kill {ſuch a one 
:n the night, and he kills him in the day ; or to kill him 
«1 the fields, and be Kills him in the town; or to poiſon 
him, and he ſtabs or ſhoots him; theſe a&ts being the 
Game felony in ſubſtance with that which was intended, 
and varying only 1n circumſtances, in reſpe& to time, 
place, &c. the commander is as much an acceſſary as if 
there had been no variance at all between the command 

and the execution of it. 2 Hawk. 316, If I command 
a man to rob another, and he kilis him in the attempt, 
though he doth not rob him, I am guilty of the murder; 
jt bcing the dire&t and immediate effect of an a&t done in 


execution of my command to commit a felony: and if 


the command be to beat a perſon, and the perſon com- 


manded beat him in ſuch a manner that he dies thereof, I | 


am an acceſſary before to the felony; becauſe it happened 
n the execution of a command, which intended to endanger 
' the life of the other. Allo it is ſaid, that if one com- 
mand another to burn the houſe of a certain perſon, and 
he by burning it burn likewife the houſe of another, the 
commander is equally acceſſary to the ſubſequent felony, 
- as to that which was direQly commanded. Did. 31s, 
316, To command or councel any one to commit bur- 
glary is felony without the benefit of clergy. Start. 
3& 4Wil. & Mar. In forcible entries, &c. an infant 
or feme covert may be guilty in reſpe&t of aftual violence 
done by them in perſon; though not in regard to what 
ſhall be done by others at their command, becauſe all 
ſuch commands of theirs are void. Co. Lit, 357. 1 
Hawk. 147. | | 

In treſpaſs, &c. the maſter ſhall be charged criminally 
for the a& of the ſervant done by his command ; but 
ſervants ſhall not be excuſed for committing any crime, 
when they att by command of their maſters who have no 
authority over them to give ſuch command. Do. & 
_ Stud. cap. 42, MH. C. P. 66, Kel. 13. And if a maſter 
commands his ſervarit to diſtrain, and he abuſeth the 
Ciſtreſs, the ſervant ſhall anſwer it to the party injured, 
&c. Kitch. 372, | 

Commandzy { Preceptoria) Was a manor or chief 
melſuage, with lands and tenements appertaining thereto, 
belonging to the priory of St. 7ohn of Jeruſalemin England ; 
end he who had the government of any ſuch manor or 
houſe was called the commander, who could not diſpoſe of 
t but to the uſe of the priory, only taking thence his 
own ſuſtenance, according to his degree, who was uſually 
a brother of the ſame priory. New Eagle in the county 
of Lincoln was, and till is called the Commandry of Eagle, 
and did anciently belong to the priory. So were Slebach 


in Pembrokeſbire, and Shengay in Cambridgeſhire, comman- 


dries in the time of the Knights Templars, ſays Camden 
——Theſe in many places of England are termed Temples ; 
's Temple Bruere in Lincolnſhire, T, emple Newſum in York- 
gh &c. becauſe they formerly belonged to the ſaid 
emplars. Of theſe read ſtat. 26 MH. 8. c. 2. and 32 
Jſdem, c. 24. See Preceptories. 

Commarchio, The confines of the land. Imprimis 
enoftris landimeris, commarchionibus. Du Freſne. 
Commeatura, A commandry, preceptory, or portion 
ot houſe and lands, for the acommodation of ſome Reli- 
£1015, eſpecially the Knights Templars,—Dominis ordinis 
Dive Marie Virginis (quos vulgo fratrum Teutonicorum vo- 
cant) certa bona temporalia ac redditus empta ſunt. Unde 
s , nerve afſe prafeftura ejus ordinis aliquot (quas wulgo 
Vas, ac a commeatu ordini arando commeaturas vo- 


incumbent had before: 


COM 


cant) diiinte ſunt & terminate fer claſſes, ——Append* 
ad Faſcic, Rerum, vol. 2. p. 363. 

C ommendam (Eccleha commendata, vel cuſtodia eca 
cleſia a'icut commiſ/a) Is a benefice or church-living, and 
being void, is commended to the care of ſome ſufficient - 
clerk, to be {upplied till it may be conveniently provided 
with a paſtor: and that this was the true original of this 
practice, may be read at large in Durandus de Sacris Eccles 
fie Minifteriis & Beneficiis, lib. 5. c. 79. He to whom 
the church is commended hath the fruits and profits thereof 
only tor a certain time, and the nature of the church is 
not changed thereby, but is as-a thing depoſited in the 
hands of him to whom it is commended, who hath no- 
thing but the cuſtody thereof, which may be revoked. 
When a perſon is made biſhop, there is a cefſion of his 
benefice by the promotion; but if the King pives him 
power to retain his benefice, he ſhall continue parſon, and 
is ſaid to hold it in commendam, Hob. Rep. 144. Latche's 
Rep. 237. See Eccleſia commendata in Gloff. 10 Script, 

As the King is the cauſe of avoidances on promotions 
to dignities, and the preſentations thereon belong to him, 
he often on the creation of biſhops grants them Jicences to 
hold their benefices in commendam; but this is uſually 
where the biſhopricks are ſmall, for the better ſupport of 
the dignity of the biſhops promoted: and it mult be 
always before conſecration; for afterwards it comes too 
late, becauſe the benefice is then abſolutely void. A come 
mendam, founded on the ſtatute 25 Hen. 8. is a diſpen- 
ſation from the ſupreme power to hold or take ati cc- 
cleſiaſtical living contra jus poſitivum: and therere are fe- 
veral ſorts of commendams, as a commendam ſemeſtris, which 
is for the beneiit of the church without any regard to the 
commendatory, being only a proviſional a&t of the ordinary 
for ſupplying the vacation of ſix months, in which time 
the patron is to preſent his clerk, and is but a fequeſtra- 
tion of the-cure and fruits until ſuch time as the clerk is 
preſented: a commendam retinere, which 1s for a biſhop 
to retain benefices on his preferment; and theſe con- 
mendams are granted on the King's mandate to the arch- 
biſhop, expreſſing his conſent, which continues the in- 
cumbency, ſo that there is no occaſion for inſtitution, 
A commendam recipere is to take a benefice de novo in the 
biſhop's own gift, or in the gift of ſome other patron, 
whoſe conſent muſt be obtained. Dyer 228. 3 Lev. 381, 
Hob. 143. Danv. 79. A commendam may be temporary 
for ſix or twelve months, two or three years, &c. or it 
may be perpetual, 5. e. for life, when it is equal to a pre- 
ſentation, without inſtitution or induftion. But all diſ- 
penſations beyond ſix months were only permiſhve at 
firſt, and granted-to perſons of merit, 'The commendam 
retinere is for one or two years, &c, and ſometimes for 
three or ſix years, and doth not alter the eſtate which the 
a commendam retinere, as long as 
the commendatory ſhould live and continue biſhop, bath 
been held good. Vaugh. 18. The commendam recefere 
muſt be for life, as other parſons and vicars enjoy their 
benefices; and as a patron cannot preſent to a full church, 
ſo neither can a commendam recipere be made to a church 
that is then full. Show. 414. A benefice cannot be 
commended by parts; any more than it may be preſented 
unto by parts; as that one ſhall have the glebe, another 
the tithes, &c. nor can a commenda tory have a Juris wirum 
or take to him and his ſucceſſors, ſue or be ſued, in a writ 
of annuity, &c. But a commenda perpetua may be ad- 
mitted to do it. 11 H. 4. Compl. Incumb. 360, See 
Nelſ. Abr. 454. 4 Vin. tit. Commendam. Dr, Burn's 
Ecclefraſtical Law, tit. Commendam. 

Commendatary (Commendatarius) Is he that hath 
a Church-living in commendam. : OPS 

Commendatozy letters, Are ſuch which are writ by 
one biſhop .to another in behalf of ahy of his clergy, or 
other of his dioceſe travelling thither, that they may be 
received among the faithful, or that the cleck made be 
promoted, or that neceſſaries may be adminiſtered to 
both. Several forms of theſe letters may be ſeen in our 
hiſtorians, as in Bede, lib. 2. c. 18. Simeon of Durham, 
Anno 1125, &c. 

« ommenvati homines, Perſons who by voluntary 
homage put themſelves under the proteCtion of any ſu- 


perior 
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perior lord ; for ancient homage was either predial,' due 
tor ſome tenure; or per/onal, which was either by com- 
prelſion, as a fign of necellary ſubjection; or voluntary, 
vith a defire of protection. And thoſe who by doing 
voluntary homage put themlelves under the protection of 
any man of power, were faid commendare ſe 1h manus 
ejus, and were therefore ſometimes called homines ejus 
commendati, and ſometimes fimpty commendati, as often 
in Domeſday-Bozk. Though we have loſt the meaning 
of the phraſe, yet we uſe it in this compliment, Commend 
me to ſuch a friend, which is no leſs than, let him know 
I am his humble ſervant, Vice Spelman of Feuds, cap. 
20. | 

Commendatt diminit, Perſons who depended on two 
ſeveral lords, and were to pay one half of their homage 


to this, the other to that. Subcommendati were ſuch as,| 


like under-tenants, were under command. of thoſe who 
were themſelves depending on a ſuperior lord, And 


. 20ain, Dimidi: Subcommendati, who bear a double rela- 


tion to ſuch depending lords, Lib. Domeſday, Suf- 


'. folks —1n parva I hornham duo libert hemines, unus 


eorum fuit commendatus Ulreve & alter dimidius fubcom- 
mendatus antece//ori Malet, 

Commendatus. 7: eadt*m villa tenet Ailvi commen- 
datus artece//or! (Mallet) bo ecras pro manerio, Domeſ- 
day, Suffolk, One that lives under the proteQiion of a 
feat Man. D:fferre videntur vaſſallus, afidatus, & com- 


irramento aut aiiqua tenura; tie fide & juramento, ſed 
itemgue fine tenura; vallalus autem his omnibus, fays Spel- 
man. | 
Commerciones, Commarciones, Thoſe who live 
in the confines or utmott limits of a place. Sz gris inter 
commarciones regni no/?11 roberiam faciat, Du Freſne, 
Comiminalty, or rather Communaity, or Commonalty; 
Signifies the middle fort of the King's ſubjects, 2 1nf. 
fel. 539. Tout le commune a Engleterre, are ſuch of the 


_ commons as, raiſed beyond the ordinary peaſants, come 


to have the managing of ojtices, and by that means are 
one degree under burgeiles, which are ſuperior to them 
both in order and authority, as in companies incorvora- 
ted, they are ſaid to conſi{t of maſter, wardens, and com- 
monalty; the firſt two being the chief, the middle fort 
ſuch as are uſually called of the livery, See Communitas 
Regni. Flount ſays that this word commonalty includes 
all the King's ſubjects, As in Armcul. ſuper chart. 28 
Ed. 1. cap. Tout le commune d'Engleterre ſignifies all 
the people of England, 

Commilſlary (Commiparius) Ts a title of eccleſiafti- 
cal juriſdiction, appertaining to ſuch a one as exerciſeth 


ſpiritual juriſdiction (at the leaft ſo far as his commiſſion] 


permitteth) in places of the dioceſe fo far diſtant from the 
chief city, as the chancellor cannot call the ſubjets to 
the biſhop's principal confiftory without their too great 
moleſtation. "This c-mmiſſary is by the Canoniſts termed 
commiſſarius, or efficialis foraneus. Lyndewood?'s Provin. 
c. I. de Accuſat, &c. And he is ordained to this eſpecial 
end, that he ſupply the biſhop's juriſdiftion and office in 
the out-places of his dioceſe, or elſe in ſuch pariſhes as 
are peculiar to the biſhop, and exempted from the juriſ 
diction of the archdeacon; for where'either by preſcription 
or compoſition, there are archdeacons that have juriſdiction 
within their archdeaconries, as in molt places they there 
have, this commiſlary 1s ſuperfluous, and moſt commonly 
"Goth rather vex and difturb the country for his lucre, than 
through conſcience ſeek to redreſs the lives of offenders, 
And therefore the biſhop taking preſtation-money of his 
archdeacons yearly pro exteriors juriſdictione, as it is or- 
dinarily called, doth, by ſuperonerating their circuit with 


a commmiſſary, not only wrong the archdeacons, but, the 


poorer fort of ſubjects much more, as common practice 
too frequently teacheth. Cowell, edit, 1727. 
Commiſſion{ Commz/o) Is for the moſt part in the 
underſtanding of the Jaw, as much as del-gatio with the 
Civilians (lee Bree, tit, Commiſſion) and is taken for 
the warrant, or letters patent, that all men exercifing 
juriſdiction, either ordinary , or extraordinary, have for 
their power to hear, or determine any cauſe or action. 
Of theſe, ſee civers in the table of the Regier Orivinal 


| 


 mendatusz hic nempe patrono tener: fide & obſequio, ſine| 


verbo Commſſoo; yet this word ſometimes 


lands and goods for the ſatifaRtion of the crecitors- 


| 


COM 


| pe is exten!.1 
| - A | i 
further than;to matters of JUUSment; as the commi/7.,, . c 


purveyors, 11 #7. 4. cap. 28. But with the « 
(high) is uſed ſor the honorable commiſſion-court, Hap” 

ted and founded upon the flatute 1 Elrz, cap, 1. 1. 
divers reaſons utterly aboliſhed and taken ay vo 
{tatute made 16-& I7 Car. I. cap. 19, x 
explained by another a, 13 Car. 2, cap. 2 ld. he 

Stat. 4 2 Fd, 3. Inall Inquiries the hone 
be made to ſome of the juſtices of the one bench 
the other, or juſtices of affize, or juſtices of peace AS 
other of the moſt worthy of the Ccuuntry Gs 
office of eſcheatorſhip. E - ONOY 

Stat, 4 Hen. 4. cap. 9. Becauſe many commiſinn; be 
made in Chancery, ſometimes ty inquire and ce: 
ſometimes to inquire, hear, and determine, ' and Bk 
times to ſeize Jands and goods, which commiſſions never 
come to the hands of the commiſſioners, whereupon wit 
iſſue out of the Exchequer to diſtrain ſuch commiltoners 
ſometimes to yield eftreats of the fines, ſometime fl 
certify that which is found before them by inguelt, and 
lometimes to account of certain things contained in the 
commiſhons, to the great damage of the people; it is 
ordained that the chancellor uſe his power, as befyre 
time, in this caſe; and in other caſes th chancells; 
calling to him ſuch juſtices as him ſhall pleaſe, or the 
chief baron of the Exchequer, ſhall have power by 2u- 
thority of parliament to provide remedy, 

Stat. 7 Hen. 4, cap. 11, Whereas people be afon-! 
by commilions, ſome to hear and determine, fone ty 
inquire and. certify, and otherwiſe, whereby the commil. 
fioners be greviouſly diftrained 'by proces of tae Excl e- 


tons hl 


of fuch commiſſions, nor the ſame commiſſions never cine 
to their hands, it is ordained, that the barons «of the | x- 
chequer ſhall have power to receive the oath of ſuch com- 
miſioners, of their excuſe and diſiharge of tae receipt of 
the ſaid commiſſions; and alfo that the barons and the 
juſtices of one bench and the other ſhail have power, by 
dedimus potejiatem, to receive ſuch oath in the country, 
and the juſtices ſhall thereof. certify the barons in the 
Exchequer, and the barons ſhall diſcharge the commil- 
ſionerss And in likewiſe it ſhall be done for their bers, 
executors, or land-tenants, provided that ſuch oatis be 
not taken but in the caſe of commiſſions of cer and ter» 
miner, and of enquiry and certifying only, 

Stat. 6 Ann. cap. 7. ſe, 27. No greater number of 
commiſſioners ſhall be made for the exceution of any 
office, than have been employed in the execution of fuci 
office before the firſt day of this parliament. | 

Commiſſion of anticipation, Was a commiſſion un- 
der the great ſeal, to: colieft a ſubſidy before the Cay 
fat. 5 Hen 8. Co. 12: Rep. fol. 120. : 

Commiſſion of aſſociation, Mentioned 18 £6z. 
cap. 9g. 1s a commiſhon under the great ſeal, to atlociate 
two or more learned perſons, with the ſeveral jultices in 
the ſeveral circuits and counties in //ales, : 

Commiſſion of bankrupts, Where any perſon is be- 
come a bankrupt within any of the ſtatutes againſt vank- 
rupts, 'on ſecurity given to prove the party a bankrupt, V*. 
this commiſſion iſſues from the Lord Chancellor to certa'" 
commiſſioners appointed to take order with the ban«1up-3 


Stat: 34 "Hen. 8, 13 Fliz. ©& 7-1: Jac 1 Se 
LBankrupt. MY 
Commiſſion of charitable uſes, Goes out of te 
Chancery to the biſhop and others, where lands given , 
charitable uſes are miſemployed, or there is any ave 
diſputes concerning them, to enquire of and redieis 
abuſe, &c. 43 Eliz. cap. 4. n 
Commiſſion of yelegates, [s z commiſſion unc® © 
great ſeal to certain perions, uſually two Or three (per 
lords, as many bithops, and two judges of the laws 10% 
upon an appeal to the King in the court of Chan 
where any ſentence 1s given in any ECC:CHNAaKEE CAuic ; 
the archbiſhop. Stat. 25 Hen. >. & 19. | WES 
1687 7 warns FHP [3W, 
Commiſſion to enquire of {auicsa goniv of 
Was an ancient commuetlion ſent forth on ex#e-0tt © 
occaſions and corruptions, 
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Commi on of luinacy, A commiſſion out of Chan- | 


cery tO inguire whether a perſon repreſented to be a lu- 
natick be 10 or not, that if Iunatick, the King may have | 
the care of his eſtate, &c. 17 #d, 2.0.19, Te 
Commt#9! of Rebveilion (Commiſi rebellionis) 
15 otherwiſe cailed a writ of rebellion, reve rebellionts, 
and iflues when a man (after proclamation iſſued out of 
the Chancery Or Exchequer, and made by the ſheriff, to 
reſent himſelf, under pain of his allegiance, to the court 
by a certain day) appears not; and this commiſjion is 
direfted by the way of command to certain perſons, to 
the end that they, three, two, or one of them, do appre- 
hend or cauſe to be apyrehended the party, as a rebel and 
contemner of the king's laws, whereloever they fiad him 
within the kingdom, and bring him, or cauſe 1m to be 
brought to the court, upon a day therein aſſigned. The 
true copy of this commiſſion or writ is in Cromp, Turi/d, 
Court de Star-Chamber, as allo in Weſt's Sym. touching 
Proceedings in Chancery, ſet. 24. | 
Commiſion of ſewers, Is direted to certain perſons, 
to ſee drains and ditches well kept and maintained in the 
marſhy and fenny parts of England, for the better con- 
veyance of the warer into the ſea, and preſerving the graſs 
upon the land. Stat. 23 Z. B.c.5. 13 Eliz.c. 9. 
Commiſion of treaty with fozeign princes, Ts 
where leagues and treaties are made and tran{atted be- 
tween ſtates and kingdoms, by their ambaſſadors and m1- 
nilters, for the mutual advantage of the kingdoms in al- 
lance. | 
Commitlion to take tp men fo2 war, Was a com- 
miſſion to preſs or torce men into the King's ſervice. 
.Commiſio :£r (Commiſionarius) Is he that hath com 
miſfen, as letters parent, or other lawful warrant to exe- 
- cute any publick office, as commiſſeners of the office of 
— fines and /icences.. We/?. par. 2. Symbol. tit. Fines, ſeft. 
106, Commiſſioners in eyre, ſtat. 3 Ed. 1. cap. 26. Com- 
mijjaners of ſewers, 2:3 2.8.5. 12 Car. 2. ca. 6, with 


 ivfinite other ſuch like. 


* Commitioners of the aymiralty. See Admiral, 
Commitioners of charitable uſes. See Charitable 


$, | ; 
commiſoners fo; ecclefiaſtical cauſes, See Yigh- 
commuLon-court, : 
Commiſſioners of the cufoms, To be appointed in 
every port, 1 ac. 2. Cc. 4: ſect. 11. The cuſtoms may 
be put under one or more commiſſions, 9 Geo. 1, Cc, 21. 
fe. 1. See Cuifoms, | 
Commiconers of exciſe. See Erciſe, 
Commrtoners of the great ſeal, How to execute the 
power or the Lord Chancellor, and what place to take, 
i Wil. & M. Jeff. 1. c. 21. See Chancery, BEV 7s 
Commifoners of the land-tax, Sec Land-tar. 
Commitment, 1s the ſending of a perſoa to priſon by 
warrant or order, either for a crime, or for contumacy 
in refuſing to do a thing required. Where a man is com- 
mitted for a crime, the commitment muſt be until di/- 
charged according to law ; but for contumacy, until he com- 
þly and perform the thing required ; for in that caſe he 
ſhall not lie till ſeſſions, but ſhall be diſcharged upon the 
— his duty. Garth. 153. Trin. 2 Will. & Ma. in 


All perſons who are apprehended for offences not baila- 
ble, as alſo perſons who negle& to offer bail for offences 
which are bailable, muſt be committed : and where-ever 
a juſtice of peace is impowered to bind a perſon over, or 
to cauſe him to do a certain thing, he may commit him 
quoufque, &c. if in his preſence he ſhall refuſe to be ſo bound, 
or to do fuch thing. 2 Haw. P. C. 116, | 


I. Who may commit, and to what place, 


2. Examination of the perſon committed, and form of the 
CEmmitment. 


3- Charges of the commitment, and duty of the gaoler. 
4. How party committed may be diſcharged. 
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| 
t. Who may commit and t5 what plice, 


It is laid down by ſcrjeant Hawkins, as a matter whict, 
ſeems agreed by all the old books, that wherefocver a 
conſtable or private perſon may juſtity the arreſting another 
for a felony or treaſon, he may alſo juſtify the ſending cr 
bringing him to the common goo! ; and that every private 
perfon has as much authority in cafes of this kind, as the 
ſheriff, or any other officer, and may juſtify ſuch 1:mpri- 
ſonment by his own authority, bur not by the command 
of another. 2 Hawk. P.C. 1 t0, 117, | 

But inaſmuch as it is certain, that a perſon lawfully 
making ſuch an arreſt may juſtify bringing the party to 
the conſtable, in order to be carried by him before a juC- 
tice of peace; and inaſmuch as the ſtatutes of 1 & 2 
P. & M. cap. 13. and'2 & 3 Þ, & M. cap. 10. which 
virect in what manner perſons brought before a juſtice of 
the peace for felony, ſhall be examined by him, in order 


to their being committed or bailed, ſeem cledPly to ſuppole, 


that all ſuch perſons are to be brought before {uch juſtice 
tor ſuch purpoſe; and inaſmuch as the ſtatute of 31 Car. 
2, commonly called the habeas corps at, ſeems to ſuppoſe 
that all perſons, who are committed to priſon, are there 
detained by virtne of fome warrant in writing, which 
{eeras to be intended of a commitment by ſome magiſtrate, 
and the conſtant tenor of the late books, praftice, and 
opinions are agreeable hereto; it is certainly moſt adviſe- 
able at this day, for any private perſon who arreſts another 
for felony, to cauſe him to be brought, as ſoon as conve- 
niently he may, before ſome juſtice of peace, that he may 
be committed or bailed by him, 2 Hawk. P.C. 117. 
H.:P.C. 91,112. Dalt.:c. 18. EIN 

It is certain, that the privy council, or any one or two 
of them, or ſecretary of ſtate, may lawfully commit per- 
ſons for treaſon, and for other offences againſt the ſtate, 
as in all apes they have done. 2 Hawh. P.C, 117. 

By the ſtat. 31 Car. 2. cap. 2, it is enacted, © That 


no {abject of this realm, being an inhabitant or refiant of 


this kingdom of England, dominion of Wales, or town of 
Berwick upon Tweed, ſhall or may be ſent priſoner into 
Scotland, Ireland, Ferſey, Guernſey, Tangier, or into any 
parts, garriſons, iſlands, or places beyond the ſeas, which 
then were, or at any time hereafter ſhould be within or 
without the dominions of his Majeſty, his heirs 'or ſuc- 


ceſſors; and that every ſuch impriſonment is by the ſaid. 


ſtatute enafted and adjudged to be illegal ; and that every 
ſabjett fo impriſoned ſhall have an ation of falſe impriſon- 
ment, and recover treble cofts, and no leſs damages than 
500 l. againſt the perſon making ſuch warrant, who ſhall 
alſo incur a premunire. 

By ſtat. 14 Ed. 3. cap. 10. it is enacted as followeth, 
{© In the right of the gao!s which were wont to be in ward 
of the ſheriffs, and annexed to their bailiwicks, it is af- 
ſented and accorded, that they ſhall be rejoined to the 
ſheriffs, and the ſheriff ſhall have tie cuſtody of the ſame 
oaols as before this time they were wont to have, and 
they ſhall put in ſuch under-keepers for whom they will 
anſwer.” And this is confirmed by 19 Hen. 7. cap. 10. 
Alfo it is recited by 5 Hen. 4. cap, 10. That divers con- 
ſtables of caſtles within the realm, being aſſigned juſtices 
of the peace by the King's commiſſion, had, by colour of 
ſuch commiſſion, uſed to take people, to whom they bore 
evil will, and impriſon them within the ſaid caſtles, till 
they had made fine and ranſom with the ſaid conſtables for 
their deliverance : and thereupon it is enatted, © That 
none be impriſoned by any juſtice of the peace, but only 
in the common gaol, ſaving to lords, and others which 
have gaols, their franchiſe in this caſe.” | 

Since this ſtatute it has been held, that regularly no one 
can juſtify the detaining a priſoner in cuſtody out of the 
common gaol, unleſs there be ſome particular reaſon for {o 
doing, as if the party be ſo png mig) ſick, that it would 
apparently hazard his life to ſend him to the gaol; or 


there be evident danger of a re/cous from rebels, &c. yet 


conſtant praQtice ſeems to authorize a commitment to a meſ- 
ſenger ; and it is ſaid, that it ſhall be intended to have been 


made in order for the carrying of the party to gaol. 2 Hawk. 


'P.C. 118. 
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Aud it is (aid, that if a conſtable bring a felon to gaol, | 
and the gaoler refuſe to receive him, the town where he is 
conſtable ought to keep him till the next gaol-delivery. Z. 
P.-C. 114+ T : I. 

If a perſon arreſted in one county for a crime done in it, 

fly into another county, aud be retaken there, he may be 
committed by a juſtice of the firlt county to the gaol of 
foch county. MH. P. C. 93. 
_ Bnt by the better opinion, if he had before any arreſt 
fled into ſuch county, he muſt be committed to the gaol 
thereof by a juſtice of ſuch county. 2 Hawk. P.C. 118. 
Dait...£. +18. 

Alſo it ſeems to be laid down as a rule by ſome books, 
that any offender may be committed to the gaol next to 
the place where he was taken, whether it lie in the ſame 
county or not, 2 Hawk, P.C. 118. | | 

As priſoners ought to be commitzed at firſt to the proper 
priſon, ſo ought they not to be removed thence, except 
in ſome ſpecial caſes; and to this purpoſe it is enacted by 
31 Car. 2, @þ. 2. *© That it any ſubje&t of this realm 
ſhall be committed to any priſon, or 1a cultody of any 
officer or officers whatſozver, tor any criminal, or ſuppoſed 
criminal matter, that the ſaid perſon ſhall not be removed 
from the ſaid priſon and cuſtody into the cultody of any 
other officer or officers, un{{s it be by habeas corpus, or 
ſome other legal writ, or where the priſoner is delivered 
to the conſtable or other inferior officer, to carry ſuch pri- 
{oner to ſome paol z or where any perſon is ſent hy order 
of any judge of aſiize, or juſtice of the peace, to any 
common workhouſe, or houſe of correction ; or where 
the priſoner is removed from one priſon or place to another 
within the fame county, in order to a trial or diſcharge by 
due courſe of law; or in caſe of ſudden fire or infection, 
or other neceſſity; upon pain that he who makes.out, 
ſigns, or counterſigns, or obeys or executes ſuch warrant, 
ſhall forfeit to the party grieved 100 /. for the firſt offence, 
2001 for the ſecond, &c. 2 Hawk. P,C. 118, 

By itat, 6 Geo. 1. c. 19, Vagrants and other criminals, 
offenders, and perſons charged with ſmall offences, may 
for ſuch offences, or for want of ſureties, be committed 
cither to the common gaol, or houſe of correction, as the 
Juſtices in their judgment ſhall think proper. | 

By ſtat 24 Geo. 2. c. 55. It a perſon is apprehended, 
upon a warrant indorled, in another county, for an of- 
fence not bailable, or if he ſhall not there find bail, he 
ſhall be carried back into the firſt county, and be com- 
mitted, or if bailable, bailed by the juſtices in ſuch firſt 
county, 


NN 
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2 Examination $f t 


he perſen committed, and form of the 
commilment. | 


By ſtat. 2&. 3 Ph. & M. c. 10. it is enated, That 
every jullice or jultices, before whom any perſon ſhall be 
brought for manilaughter or felony, or for ſuſpicion there- 
of, before he' or they ſhall commit or ſend ſuch priſoner 
to ward, ſhall take the examination of ſuch priſoner, and 
info; mation of thoſe that bring him, of the fact and cir- 
cumſtances thereof, and the ſame, or as much thereof as 
ſhall be material to prove the felony, ſhall be put in 
writing, within two days after the faid examination, and 
the ſame ſhall certify in ſuch manner and form, and at 
ſuch time as they ſhould and ovughs to do ; if ſuch priſoner 
ſo committed or ſent to ward had been bailed, or let to 
mainprize ; upon ſuch pain asin 1 & 2 Ph. & MM. c. 13. 
15 limited and appointed, for not taking or not certifying 
{uch examinations, ©c. And it is further enacted, That 
the ſaid juſtices ſhall have authority to bind all ſuch by 
recognizance or obligation as do declare any thing ma- 
terial to prove the manſlaughter or felony, to appear at 
the next general gaol delivery to be holder within the 
county, city, or town corporate where the trial of the 
laid manſlaughter or felony ſhall be, then and there to be 
given in evidence againſt the party ; and that the ſaid 
juſtices ſhall cerrify the ſard bonds taken before them, in 
\ like manner as they ought to certify bonds mentioned in 
ſaid former at, &c. | 

A juſtice of the peace may detain a priſoner a reaſon- 


COM 
thtee days is a reaſonable time for 
P.,C.-119... Datt:.c..125;: 2 Infl. 52, 591 

Every commitment muſt be in writ ” 

Y a Writing, and under th 
hand and ſeal, and ſhew the au hority of him th 1 
it, and the time and place, and muſt be diredted t Po 
keeper of the priſon. Hawk, P. C. 119. It may he 2s 2 
in the King's name, and only teſted by the juſtice either 
the juſtice's name. 2 Hawk, P.C. 119. 920-0 

It may command the paoler to keep the : 
and cloſe cuſtody ; for his being ue he op ok 
do by law, it can be no fault to command him I Fr 

2 Hawk. P.C. 119. % 

[tought to ſet forth the crime with convenient certa;y 
whether the commitment be by the privy council, or Hes 
other authority, otherwiſe the officer is not puniſhable by 
reaſon of ſuch mittimus for ſuffer'ng the party to 
and the court, before whom he is removed by habea 
ought to diſcharge or bail him ; and this doth not on] 
hold where no caufe at all is expreſſed in the conniltiine 
but alſo where it is ſo looſely ſet forth, that the court 
cannot adjudge whether it were a reaſonable ground for 
impriſonment. 2 Hawk, P.C, 119. 

A commitmeat for high treaſon or felony in genera], 
without expreſſing the particular ſpecies, has been held 
good. 2 Hawk. P.C. 119, But now fince the habeas 
corpus aft, it feems that ſuch a general commitment is not 
good ; and therefore . where A, and B, were committed 
for aiding and abetring Sir Fames Montgomery to make 
his e:cape, who was committed by a warrant of a Secretary 
of State for high treaſon, on a habeas corpus they were 
admitted to bail, becauſe it did not appezr what ſpecies 
of treaſon Sir Fames was guilty of. Skin. 596. 1 Salt. 
347. S.C. | | | 

[t is ſafe to ſet forth that the party is charged upon 
oath ; but this is not neceſlary ; for it hath been re{oly- 
ed, that a commitment for treaſon, or for ſuſpicion of it, 
without ſetting forth any particular accuſation or ground 
of the ſuſpicion, is good. 2 Hawk. P. C. 120. | 

Every ſuch mittimus ought to have a lawful concluſion, 
viz. that the party be ſafely kept till he be delivered 
by law, or by order of law, or by due courſe of law, or 
that he be kept till further order, (which ſhall be in- 
tended of the order of law) or to the like effe&t ; and it 
the party be committed only for want of bail, it ſeems to 
be a good conclulion of the commitment, that he be 
kept till he find bail; but a commitment till the perion 
who makes it ſhall take furcher order, ſeems not to be 
'good ; and it ſeems that the party committed by fuch or 
any other irregular mittimus may be bailed. 2 Hawk. 
P.C. 120. | LT Y 

Alſo a commitment grounded on an aCt of parliament 
ought to be conformable to the method preſcribed by ſuch 
ſtatute; as where the churchwardens of Northamptm 
were committed on the 43 Eliz. cap. 2. and the warrant 
concluded in the common form, viz. Until they be duly 
diſcharged according to law; but the ſtatute appointing, 
that the party ſhould there remain until he ſhould account, 
for want of ſuch concluſion they were diſcharged. Carth. 
152, 153- | | | : 

So where one Bracey.was committed by the commil- 
ſioners of bankrupts for refuſing to anſwer, and they 
concluded their warrant, viz. Until he conform himſef ts 
our authority, and be thence delivered by due courſe of law ; 
and upon the return of habeas corpus, he was diſcharged; 
for the ſtatute only impowers them to commit wn: he 
ſubmit himſelf to be by them examined. 1 Salk. 349. 

So where the warrant returned of a commitment by 
commiſſioners of bankrupt for refuſing to be exam 
by them, was, viz. or otherwiſe diſcharged by due courſe 4 
law, it was held naught ; for the ſtatute is, he ſhall 
committed until he ſubmit himſelf to be examined by ths 
commiſſioners. 1 Salk. 351. Ok 

Defendant was committed, upon a conviction for _ 
ſtealing, for a year, and' tili ſuch time as he ſhould be io 
in the pillory, whereas the a ſays for a y<4r only, an 
therefore he was diſcharged. C5715. 425 
Record of commitment ſhould by the i Pt 


Fer Holt Ch. J. 12 Mod. 516, 


this purpole, 2 Kar! 


eſcape; 
s rpug, 


->at tenſe z 
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able time, in order to examine him ; and it is ſaid that | 
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Mr. Baxter being committed by two juſtices of the 
peace of Middleſex to Clerkenwell priſon, was brought by 
habeas corpus tO Go B. the gaoler returns, that he keeps 
him by vytue of a warrant trom the juſtices of the peace, 
theſe words, IVhereas it hath been proved unt9 us, uþ9N 
uth, that Richard Baxter, clerk, hath taken vþon him to 

reach in an unlawful aſſembly, cenventicle, or meeting, un- 
der colour or pretence of exerciſe of religion, contrary to the 
laws and flatutes of this realm, at Acton, where he now 
lieth in the ſaid county, not having ſubſcribed the cath by 
aft of parhament in that caſe appointed to be taken; and 
whereas we having tendered to him thecath and declaration 
a painted to be taken by ſuch as ſhall offend againſt the ſaid 
ftatute, which he has refuſed to take, we therefore ſend you 
herewith the body of Richard Baxter, frictly charging and 
commanding yu, in his Majeſiy's name, to receive him the 
faid Richard Baxter info his Majeſty's ſaid priſon, and 
him there ſafely to keep fax months, without bail cr main- 
prize ; and hereof, &c. This return the court held in- 
ſaficient, the warrant being vicious throughout, Firſt, 
There is aothing in the warrant to certify to the court 
on what ſtatute the juſtices proceed. Secundly, Admit 
they did proceed on the ſtatute 17 Gar. 2, (which they 
muſt intend, if any) yet the commitment is ill, for ſe- 
veral reaſons. Firlt, It does not appear that Baxter was 
guilty of any ofence at all againſt this at, This law 
does not forbid conventicles, nor enjoin the taking of 
any oath, nor ſubſcribing any deelaration ; (nay, there is 
no ſuch thing as a declaration in the act) the preaching 
at conventicles is only one of the deſcriptions that are 
there given of ſach perſons as are not to come within 
five miles, G&c. and the taking the oath is only allowed 
them as a remedy to ſecure themſelves againſt the penalty 
of the law; the only offence then is, of perſons ſo de- 


{cribed, to come within five miles of a corporation, or 


the place where they have takea upon them to preach, 
&c, Now it does not appear by the warrant, that Mr 
Baxter did either of theſe; it is only ſaid that he took 
upon him to preach at A#on, where he now liveth, 
which laſt words are only the ſuggeſtion of the juſtices, 
and not any part of that which is proved unto them, 
upon oath, as the crime intended to be puniſhed by the 
law muſt be. Secondly, It does not appear that he 
preached, &c. fince the a&t of oblivion; neither is 
there any other deſcription given of him to make him 
the perſon intended to be reſtrained by the aft ;; the time 
ſhould have been expreſſed. Thirdly, It is not ſaid who 
made the oath before the juſtices; fo that the - priſoner 
can have no remedy in caſe the oath were falſe. Fourth- 
ly, If his being at Aon were proved after, &c. yet it 
does not appear how long he continued there ; poſſibly 
he might be {cnt for before the juſtices, and committed 
imnedutely after Lis preaching, and then he could 'not 
be guilty of any reſidence puniſhable within this a&t ; and 


for theſe reaſons he was diſcharged. 1 Bac. Abr. 382. 
See Dail, | | 


3. Charges of the commitment, and duty of the gaoler. 


 Byſtat, 3 Fac. 1. cap. 10. it is enaftcd, * That every 
perion and perſons that ſhall be committed to the com- 
Mon or uſual gaol within any county or liberty within 

this realm, by any juſtice or juſtices of the peace, for 
ay offence or miſdemeanor, having means or ability 
ncreunto, ſhall bear their own reaſonable charges for 
9 couveying or ſending them to the ſaid gaol; and the 
Carges alſo of ſuch as. ſhall be appointed to guard them 
to tuch gaol, and ſhall ſo guard them thither ; and if 
any ſuch perſon or perſons ſo to be committed, ſhall re- 
we, at the time of their commitment, and ſending to 
the ſaid gaol, to defray the faid charges, or ſhall not then 
Pay Or bear the ſame, _ that then ſuch juſtice or juſtices 
t the peace ſhall and may, by writing under his or 
ray hand and ſeal, gr hands and ſeals, give warrant to 
* conſtable. or conſtables of the hundred, or conſtable 
T lthingman of the tithing or townſhip where ſuch 
Som or perſons ſhall be dwelling and inhabit, or from 
0 ace he or they ſhall be committed, or where he or 


& ſhall have any goods within the county or liberty, 


CoM 


to ſell ſuch and ſo much of the goods arid chattels of 
the ſaid perſons, as by the diſcretion of the aid juſtice 
or juſtices of the peace ſhall ſatisfy and pay the charges 
of ſuch his or thei conveying or ſending to the ſaid gaol ; 
the appraiſement to be made by four of the honeſteſt in- 
habitants of the pariſh or tithing where ſuch goods or 
chattels ſhall remain and be; and the overplus of the 
money which ſhall be made thereof, to be delivered ro the 
party to whom the ſaid goods ſhall belong. _ 

And it is further enafted, *© That if the ſaid perſons 
ſhall not have or be known to have any goods or chattels 
which may be ſold for the purpoſe aforeſaid, within the 
county or liberty, an indifferent aſſeſſment ſhall be made 
by the conſlables and churchwardens, and two or three 
other honeſt inhabitants of the pariſh or tithing where 
ſuch offenders ſhall . be taken or apprehended; the faid 
taxation being allowed under the hand of one or more 
zuſtice or juſtices of the peace, if there be ſuch con- 
{tables or churchwardens there inhabiting ; and in default 
of them, by four of the principal inhabitants of the 
Lu pariſh, townſhip, or tithing, where- ſuch offender 
ſhajl be taken or apprehended; and if any fo aſſeſſed 
ſhall refuſe ro pay their faid taxation, then the juſtice of 
juſtices of the peace by whom the ſaid offender ſhall be 
committed to priſon, or any juſtice of the peace near 
adjoiting, ſhall and may give warrant as aforeſaid to 
the conſtable, tithingman, or other officer, there to dif- 
train the goods of any fo aſſeſſed which ſhall refuſe to pay 
the ſame, and to ſell the fame; and that ſuch perſon or 
perſons ſo authorized ſhall have full power ſo to diſtrain ; 
and by appraiſement of four ſubſtantial inhabitants of 
the ſaid place, to ſell a ſufficient quantity of the goods 
and chattels of the perſon ſo refuſing for "the levying of 
the ſaid taxation; and if any overplus of the money come 
by the ſale thereof, the fame to be delivered to the 
owner.” | 


goods or money in the county where he is taken ſufficient 
to bear the charges of himſelf and of thoſe who convey 
him, is committed to gaol, or to the houſe of correfion, 
by watrant from a juſtice, then on application by the 
conſtable or other officer who conveyed him, to. any 
juſtice for ſuch county or place, ſuch Juſtice ſhall upon 
oath examine into and aſcertain the reaſonable expences, 
and ſhall without fee by his warrant order- the treaſurer 
to pay. the fame. But in MiddleJex, the ſame ſhall be 
paid by the overſeers of the poor of the pariſh where the 
perſon was"apprehended. =_ | : 

By the habeas corpus a, the charges of conveying an 
offender is limited not to- exceed 12d. a mile; which 
may be an argument for allowing as much in this caſe, 
eſpecially as ſecurity is to be given 
moved on that aft by habeas corpus, that he ſhall not 
eſcape by the way, which renders guards in that caſe not 
ſo neceſſary, _ | 

By ſtat. 3 Hen. 7. cap. 3. it is enafted, © That every 
ſheriff, bailiff of franchiſe, and every other perſon having 
authority or power of keeping of gaol, or of priſoners 
for felony, do certify the names of every ſuch priſoner in 


their keeping, and of every priſoner to them committed 


for any ſuch cauſe, at the next general gaol-delivery, in 
every county or franchiſe where any ſuch gal ſhall be, 
there to be calendered before the juſtices of the deliverance 
of the ſame gaol, whereby they may, as well for the King 
as for the party, proceed to make deliverance of ſuch 
priſoners according to the law ; on pain to forfeit to the 
King for every default there recotded, one hundred 


ſhillings. 


4. Hew party committed may be diſcharged. 


A perſon legally committed for a crime, certainly ap- 
pearing to have been done by ſome one of other, cannot 
be lawfully diſcharged by any other but by the King, till 
he be acquitted on his trial, or have an 7gnoramus 4 
by the grand jury, or none to, proſecute him on a procla- 
mation for that purpoſe, by the juſtices of gaol-delivery. 
2 Hawk. P. C. 121. 


But 
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But if a perſon be committed on a bare ſuſpicion, 
without any appeal or indictment for a {uppoled crime, 
where afterwards it appears that there was none; as for 
the murderof a perſon thought to be dead, who atterwards 
is found to be alive, it hath been holden that he may be 
ſafely diſmilled without any farther procceding ; for that 
he who ſuffers him to eſcape is properly puniſhabig only 
as ai accellory, where there can be no principal; and it 
would be hard to puniſh one for a contempt founded on 
a ſuſpicion appeariag in ſo unconteſted a manner to be 
groundlels. 2 Hawk. P.C. 121. 

Committee, Is he or they to whom thg conlidera- 
tion or ordering of any matter is referred, either by 
fome court, or conſent of parties to whom it belongerh. 


As in parliament, a bill being real, is cither conſented 


unto and paſſed, or denied, or neither, but referred to 


the conſideration of ſome difcrect men appointed by 


the houſe farther to examine it, who thereupon are 


called committees : Commitce of the King. Weſt. Par. 
2, Synb. tit. Chancery, ſe. 144. This word ſeemeth | 
to be ſomething ſtrangely uſed in Kitchin, fol. 160. 


where the widow of the King's tenaut being dead, is 


| called The committce of the King; that is, one committed : 


| by the ancient laws of the land to the King's care aud 


protection. | ; 

Commotgie (Fr.) a fellow-monk that lives in the 
convent. 3 Part, Inf, f. 15. | 

Common (Commune, i. e. quod ad omnes þdrtinet) 
Signifies that ſoil or water whereof the uſe is common to 
this or that town or lordſhip; as common of pajture, 
(commune paſturz). 
Common of fiſping (commune piſcariz). dem, lib. 2. Cc. 34. 
Common of turbary, (commune turbariz, 7. e. of digging 
turves). dem, lib. 4. c. 41. Common of eftovers (com- 
mune eltoyeriorum). Fitch, fol. 94, &c. | 

Common \s A right or privilege which one or more 


_ perſons claim to take or uſe, in ſome part or portion of 


that which another man's lands, waters, woods, £c. do 
paturally produce, without having an abſolute property 
in ſuch land, waters, wood, &c. It is called an incor- 
poreal right, which lies in grant, as if originally com- 
mencing on ſome agreement .between lords and tenants 


for ſome valuable purpoſes, which by age being formed 


into a preſcription continues, although there be no deed 
or inſtrument in writing which proves the original con- 
tract or argeement., 4 G. 37. 2 daft, 65, 1 Vent. 
387. 


1. Of the ſeveral kinds of commons, 
2, How far owner of the fol is intereſted. 


3. Hew far the commoner is intereſted in the fail; and of 
the remedies given him by law. 


a. Of approvement, incloſure, apportionment, and extin- 


gurmonent. 
1. Of the ſeveral hinds of commons. 


The general diviſion of common, according to ſome 


books is into, firſt, Common of Paſture, which is a right. 


or liberty that one or more have to feed or fodder their 
beaſts or cattle in another man's lands; ſecondly, A 


common of Turbary, or a liberty of cutting turves in an- 


other man's land or foil; thirdly, Common of Piſcary, or 


a right and liberty of taking fiſh in another's fiſh-pond, 


pool, or river; fourthly, Common of Eftovers, which is a 
right of taking trees or loppings, ſhrubs, underwood in 
another's woods, coppices, &c. and fiſthly, A liberty 
which in ſome manors the tenants have of digging and 
taking ſand, gravel, ſtone, &c. in the lord's foil. 1 Bac. 
Abr. 385. 

But the word common is uſually underſtood of com- 
mon of paſture, of which there are four kinds ; firſt, 
Common . aþpendant ; ſecondly, Common appurtenant ; 
thirdly, Common in groſs ; fourthly, Common by reaſon of 
Vitinage. | 

Common appendant and common appurtenant are in a 
manner confounded, as 'appears by Fitz. Nat. Br. fel. 
180, and are defined to bea liberty of common afpertaining 


Bratton, lib. 4. cap. 19 © 40. 


_—yY 


C Q, M:, 


to, Ol depending ol, ſuch and ſuch a ireehold, whin, 
£12194 mult be taken with beaſts commonable, 4s þ = 
oxcin, kine, and ſheep, being accounted fitteſt fr &, 
pioughmau z and not of goats, geeſe, av hoos But = 

WO fs +4 [nl WW” ore 
make this ditterence, that con:7::51 appurtenant may be {| | 
vercd from the land whereunto it appeitain; be a 
cymmon aþpendant ; which (according to Sir Erard Pa 
lib. 4. fe. 37+) had this beginning : —— When a lord ea. 
teofied another in arable lands, to hold of him in fecaos 
the feuffee, to maintain the fervice of his Plough, had ur 
{irit, by the courtely or permiſſion of his lord, tit 
113 waſte for necellary beaſts, to ear and compolt his mag 
and that for two cauſes : one, for that it was tacks 5. 
plied in the feyfiment, by reaſon the teofite could 1.6: till 
or compoſt his land without cactle, and cattle could not be 
ſuſtained without paſture ;- ſo by conſequence the feof. 
had, as a thing neceſſary and incident, comms in the waſtes 
and land of the lord. And this appears by the ancient 
books, temp. Ed. 1, tit. C:mmen 24, and 17 Fd, 2, tie 
Common 23. and 20 Ed. I Ut, Admeaſurement 8, and by 
the (tatute of Merton, c 4. Tie {-cond reaſon was, for 
maintenance and aavancement of rillage, which is muck 
regarded and favoured by the law. 

Common appendant of common right beiongs to arable 
lands for beaſts that ſerve for mainteiance of the plouoh:; 
as horles ard oxen to plough the land, kin and lheep 0 
compolt it; and for ſuch common there is no need to 
pteicribe:.: - C9. Lit. .122. a. 26 Hen.'8. 4. 

This kind of common is regularly appendant only to 
aravie Jand, yet it may be claimed by that name, as ap- 
pendant to a manor, farm, a plough-land, or a carve of 
land, though it may contain paſture, meadow, and wood ; 
for it ſhall be prefumed to have been all originally arable 
land, though afterwards converted into meadow, paſture, 
&c. 1 Bac, Abr. 386. = 

It can only be tor ſuch catle as are necefſ>ry in tillage ; 
as oxen and horſes to plough the land, and cows and ſheep 
to compolt it; and therefore a preſcription to have com- 
mon appendant for all manner of cattle is not good, 
becauſe it compretends goats, geele, and ſuch like, which 
is more properly common appurtenant, TI Bac. Abr. 386, 

Common appendant may by uſage be limited to any 
certain number of cattle. 2x Bac. 4br. 386. 

A man way have common appeudaat tor thirty cattle in 
one place, and to the ſame land common appendant alſo in 
another place, for part of his ſaid cattle, and io may take 
it where he pleaſes. 1 Bac. Abr. 386. 

Common appendant may be through all the year, ſaving 
at a certain time in which the lord uſes it. 1 Bac. br. 
3806. | : 

So it may be to common in the meadow, carried of till 
Candlemas, 1 Bac. Abr, 387. | 

If an inhabitanr of one pariſh hath common appendant 
in certain waſte grounds, which lie in another pariſh, he 
ſhall be aſſeſſed and pay taxes in that pariſh where his 
farm lies, and not in that in which he hath common ; 
for the common is only incident to it, and will paſs by 2 
grant of the common ; and is therefore to be conſidered 
as part of the farm to be taxed the higher. 1 Salk. 169. 

A man preſcribed for common for all commonable 
beaſts as to his houſe appertaining, and in arreſt after 
verdict the court ſaid, that upon demurrer it might p*r- 


tl ms 


haps have been ill ; but after verdiCt, though it be neither 


appendant nor appurtenant, &c. in ftrineſs of law, yet i 
is good enough, and they ought to intend it « * thy : 
and judgment for the plaintiff. 2 Sid. 87. Trins 105 . 
Stoneby v. Muſſenden. | 1 
A preſcription in common for all cattle, levant _ 
couchant, as appendant zo his cottage, which was - G 
good preſcription, by Holt Ch. J. and the court ; 6 
Powell }. a cottage contains a curtilage, and ſo there oy 
be a levancy and couchancy upon a cottage, and it _ y n 
ſo ſettled, and there is no difference between a Me j2-8 
and a cottage as to this matter ; the ſtatute D? _ 
Maneri ſays, that a cottage contains a curtilage, an | 
they will ſuppoſe a cottage has at leaſt a court t0 it. 2 
Raym. Kep. 1015, * . ; 
In teplevin x. plaintiff declares for taking 64 (heep 1" 


| t- 
a place called S-mer-Lees'in the pariſh of D- _ 


ppr— 


655-0): IVA 


The defendon. vow the taking, for the place 
hi ea tins 100 acres of land; that at and 
WRerCs bs akine Rich. Bowes was (cited 1n fee, &c. and 
. "As were damage icatant, and that they diſ- 

tot — 1 as his bailiffs. The plaintiff in bar to this 
mea that lono before, and at the time when, 


day 0 5 IW. 3. made a demiſe to 7. S, for 

" years if three lives ſo long lived ; and that afterwards 
99 } 0 7. F made an under-leaſe to the plaintiff's father 
Ds Rent for the re{1due of the term, who entered 
od was poſſeſſed, and afterwards died, leaving the plain- 
+ his executor, Who therenpon, as ſuch, entered, and 
then avers that the lives are {till in being ; and the ſaid 
plaintiff being ſo poſſelſed upon the 28th. of Sept. 1737, 
(being the day of the ſuppoſed taking) did put his cattle 
In the ſaid place to depaſture, and enjoy the common ap- 
-ndant to the faid acre ; and that while they were ſo de- 
paſturing the defendant ſeized them, and this he is ready 
to verify. The defendants reply, þrotefting as to the com- 
mm, and ſay, that before and at the time of the taking, the 
ſaid ſheep, nor any of them, were not levant or couchant on 
tle land, To this the plaintiff demurs, and the defendants 
join in demurrer. Per cur. The ſingle queſtion upon this 
Jmurrer is, whether Ievancy and couchancy is incident to 


common apþpendant as well as to common appurtenant E ts 


+ he incident, then the plaintiff” having by his plea in bar 
ſzt forth, that they were levant and couchant, the defen- 
dant's replication has put a material matter in iſſue, and 
the demurrer miſt be over-ruled. Whether the plaintiff 
was bound to have pleaded levancy and couchancy is 
another queſtion, and might be very deubtful-; but that 
is not now neceſſary to be determined, ſuppoſing the de- 
fendant's replication material, as we think it is. So like- 
wiſe as to ſome other objections which have been made to 
the defendant's plea, I ſhall paſs them over as of no great 
weight, And as to the point in queſtion, I think it 
could never have been made a doubt at the bar, had the 
- mature and original of common appendant been rightly 
underſtood. It was ſaid, that common appendant took its 
7i/z from hence, that tenants of manors being by their 
tenure obliged to plough a2d till the lord's land, therefore 
they had the liberty of putting their cattle to be maintained 
In the lord's waſte, as they were to be employed in his 


ſervice. But I think that this opinion is a miſtake, and: 


not warranted either by law or reaſon, and that were it 
to prevail, it would be attended with the utmoſt abſurdity 
and inconvenience, I admit that common appendant 1s 
iacident only to arable land; fo is Co. Litt. 122. 6, 
and fo are all the books as to this point, though in other 
matters of common appendaat they differ widely. _ There- 
fore, as it is incident, it cannot be ſevered from the land, 
and then the conſequence of that will be, that if land be 
divided into never {ſo many parts or parcels, the tenant 
of each diſtinct parcel has a right to ſuch common, as 
appendant to the land, in the ſame extent and degree as 
the tenant of the whole land had before the tenancy was 
divided; and fo every tenant of the manor mult keep the 
fame number of horſes or oxen to plough and cultivate the 
lord's land, and on that account to feed them on the 
waſte, whether he be tenant of 100 acres or only of a 
lagle acre, which ſhews the abſurdity of ſuch an opinion, 
and as fell out to be the very caſe at preſent. There is 


another anſwer to be given againſt that opinion, and. 


COM 
| as he had no" place for kee 


done ploughing his land, he might turn ſuch cattle as 
were employed by him that way upon the waſte of-the 


iord, till the hay or corn was.cut and the ground cleared; 
and this appears to be the caſe in CG. Litf. 122. before 
cited, and ſeems to be a clear and intelligible account of 
the matter, For if .this account be trne, that it was a 
right of common for ſach cattle as were employed it 
ploughing the tenant's land, then. it can extend to ſuch 
only as are levant and couchant on it : and there will 
be no abſurdity as in the former caſe ; for then if the land 
be divided into parcels, the common will be divided into . 
parcels likewiſe ; and a tenant of one acre of land will ne- 
ver be able to claim common for 64 ſheep, as in the pre- 
ſent caſe, becauſe the original tenant (perhaps) of 190 
acres had a right to it, The conſequence of this will 
likewiſe be, that a tenant ſhall not be at liberty to borrow 
a ftranger's cattle and put them on the common, at lealt 
unleſs borrowed for a conſiderable time, '{o as to be em- 
ployed, and be levant and couchant on the tenant's own 
land at other times. Having thus explained the nature 
and origin of common appendant, it becomes a very plain 
caſe for the defendants ; but I will jult add a cale or two 
In confirmation of our opinion, tho' T think the caſe does 
not need it ; and that is 4 Co, 38. 6. and 1 Rl. Abr, 398. 
with ſeveral year-books there cited, all to prove, that 
common appendant 1s only for cattle. levant and conchant 
on the land,: for the reaſons I have before mentioned. 
Therefore we are all of opinion, that there mult be judg- 
ment for the defendants. 4 Vin. 583, cites MS, Rep, 
Mich. 14 Geo, 2. in G, B. | 

Common appurtenant can only be claimed by preſcrip- 
100, and is a right of commonage for beaſts, not only 
commonable, as horles, oxen, cows, and ſheep, but like- 
wiſe for beaſts not commonable, as ſwine, goats, and geeſe, 
Co. Litt, 122, | 

He that claims a common by force of a preſcription, as 
an inhabitant of a town, ſhall have no other cattle to com- 
mon there, but what are levant and couchant withia the 
ſame town, 1 ol. Aby. 398. 

if a man claims common by preſcription for all man- 
ner of commonable cattle in the land of another, as be- 
longing to a tenement, this is a void preſcription; be- 
cauſe he does not fay that it is for cattle levant and couch- 
ant upon the land to which he claims it to be appurtenant ; 
for a man cannot have common /ars number appurtenant 
to land ; and when he claims the common for all cattle 
commonable, and does not ſay for cattle levant and conch- 
ant upon the tenement, this ſhall be intended common 


/ans number, according to the wotds ; for there is not any 


thing to limic it, when it does not ſay for cattle levant and 
couchant. 1 Rel. Abr. 398. | 

It ſeems agreed, that if a_ man has a grant of common 
for a certain number of beaſts, that. the commoner may 
take the beaſts of a ſtranger, and pnt them upon the com- 
mon, fo that it exceed not the number. 1 Bac. Abr. 387. 

Alſo in caſe of a common appurtenaat it is faid, that 
where the number of the beaſts to be commoned is certain, 
the commoner may grant over the commonage of part, 


and reſerve the reſt for himſelf, i ones 375, Cro. Car. 


42. 
. It is clear, that if a commoner borrows cattle to manure 
his land, he may uſe the common: with them ; for by the 
borrowing he has a ſpecial property in them. 2 A. 84. 
{ 1: Xol.-Adr. 306, 4023-8. P35; 16 35H 
It was ruled by Holt Ch. J. at Winchefter Lent afſize, 
10 Will. 3. that a man cannot preſcribe for common appur- 


tt is, that a man may have common appendant for cows | conſiſts, perhaps of 10 acres, or of 100 acres ; but the 
and ſheep as well as horſes and oxen, as appears by 1 Kell. | preſcription ought to be laid to a meſſuage, and ſo many 


Ar, 397. and ſeveral other books, and was admitted by 
the plaintiff's counſe] very rightly ; becauſe elſe, this 
ng a replevin for ſheep, they would have made an end 
of their own caſe, But if there may be common appen- 
dant for ſheep, then ſuch common can never be enjoyed 
upon account of keeping them to plough the lord's land, 
auſe they are not capable of being uſed in that manner, 

ut I take this to be the true my. by that every tenant 


% right to this common for his own benefit, and that, 
0L. 1, RES 


acres of land. But if there is an ancient farm, and the ſame 
lands always occupied with it, a man may have common of 
paſture to depafture his cattle tilling that farm. Ld. Kaym. 
Rep. 720. : Hackley v. Lamb. | 
If there are two manors ja one vill, the tenants of 
each may intercommon ; and this is likewiſe called com- 
mon by reaſon of vicinage. See 2 Buff. 87. 
Every common by reaſon of vicinage 1s common ap- 
| peadanr, and therefore a man need not preſcribe 1n a 
ST common 


ping his cattle after they had : 2 


Ca Re ea ene 40o0s 


tenant to a farm, becauſe it is uncertain of what a farm. 


_ 
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common þ#r cauſe de vicinage; but'it is ſufficient to ſay, 
that he and all thoſe whoſe eſtate, &c. have uſed to inter- 
common cauſa vicinagit. 1 Rol. Abr. 399. 

\ Common in groſs is a right of commonage which muſt be 
claimed by deed or preſcription, and has no relation to 
any land belonging to the commoner ; it may be for a cer- 
lin number of cattle, or /ans number, Co, Litt. 122, 
2.Inf.-427. 

He that hath common in grofs for a certain number of 
cattle, may put in the cattle of a ſtranger, and uſe the 
common with them, 11 Hen, 6, 22.b, 1 Rol, Abr, 
402. S. C. 

_ Common appendant cannot be made common 1n groſs ; 
for this is for cattle levant upon the land, to which, &c. 


and therefore it cannot be ſevered without extinguiſhment, 
1 Rl. Abr. 401. 


So common appurtenant for cattle levant and couchant | 


upon the land cannot be made in groſs. 1 Rel, Abr. 
402. te 

If 4. and all thoſe whoſe eſtate he hath in the manor of 
D. have had time out of mind a fold-courſe, f. common 
of paſture for any number of ſheep, not exceeding 3oo in 
a certain field, as appartenant to the ſaid manor, he may 
grant over his fold-courſe to another, and ſo make it in 
groſs ; becauſe the common is for a certain number, and 
by the preſcription the ſheep are not to be levant and 
couchant upon the manor, but it is a common for ſo ma- 
ny ſheep appurtenant to the manor, which may be ſevered 
from the manor as well as an advowſon, without any pre- 
judice to the owner of the land where the common is to 
| be taken. 1 Rel, Abr. 402. | 

Common by reaſon of vicinage or neighbourhood is 
a liberty that the terants of one lord in one town have to 
common with the tenants of another lord in another town. 
Thoſe that challenge this kind of common (which is 
uſually called intercommoning) may not put their cattle in 
the common of the other town ; for then they are diſtrain- 
able ; but turning them into their own fields, if they ſtray 
into the neighbour common, they muſt be ſuffered. Cowell, 
edit, 1727. 2 | ED 

Gommon by reaſon of vicinage 'is but an excnfe of treſ- 
paſs, and no man can put his beaſts into the land in which 
he has ſuch common, but they muſt eſcape thither them- 
ſelves, and either of the parties that has ſuch neighbouring 
grounds may incloſe againſt the other. C9. Lit. 122. a. 

But if there be common by reaſon of vicinage between 


two manors, and the lord of one manor inclofes, yet he | 


ſhall not bind a copyholder of the ſame manor, but that 
he may have common pur cauſe de vicinage as he had be- 
tore. 1 Rl. Abr. 399. To | 

If there be common by reaſon of vicinage between the 
towns of 9. and B. and 4. hath 5o acres of common, 
and B. hath 100 acres of common, the inhabitants of 4. 
cannot put more cattle into their common than the 50 
acres will depaſture, witkout any regard to the common 


of B. tor the original cauſe of this common was not the 


profit of either town, but to prevent ſuits in open coun- 
tries for reciprocal eſcapes from one field into the other. 
7 Co. J« 0. | | 


2. Iw far owner of the foil is intereſted, 


The lord of the ſoil hath ſuch an intereſt therein, that 
it ſeems agreed, that a cuſtom or preſcription totally te 
exclude him from all manner of profit is void, as unrea- 
{onable and againſt law, Co. Lit. 122. a. 7h 

But one may preſcribe or alledge a cuſtom to have /6- 
lam veſturam terre, from ſuch a day to ſuch a day, and 
exclude the owner of the ſoil. Co. Lit. 122, a. 

Alſo it ſeems by the better opinion, that a preſcrip- 
tion ſor /ol. & ſeparal” paſtur' at all times, ſo as to exclude 
the lord from feeding there, is good ; for this does not 
exclude the lord of all the profits, tor he ſhall have the 
mines, . trees, &c.. and is not like a preſcription for the 
the whole common to exclude the- lord, for that is re- 


. pugnant. See 1 Lent. 383, Vaugh.'251. 1 Sand. 350. 


i Lev. 268, 
The lord without preſcription cannot apiſt the cattle 
of a {iranger in the common, 1 Rel, Abr, 396. 


COM 


But he may licenſe a. ſtran 


he leaves ſufficient common 
6 


gt tO put. in hje c.44 
Or tne co it 
S. | mmoners, 12 2 
If the lord alien in fee the foil where the ME 
taken, ſaving his power of paſture as lord, he "Wy 
common there as lord; aliter without any ſavin Kr: hare 
alience of the ſoil may depaſtore it, as the lord WM the 
|before. 1 Rel. Abr. 396. All done 

If 4. grants common to B, in a certain place, 4 
not afterwards ereQ a rick there; for by the 4a 
cattle of B. are to range over the whole Piace vita ws 
ſtraint, and it ſhall not be in the power of 4 = by 
his own grant. Cro. Fac. 271, o- eteat 


3. How far the commoner is intereſted in 11, foil; and 
of the remedies given him by law, T 


A commoner hath only a ſpecial and limited intercg ; 
the foil, but yet he ſhall have ſuch remedies as are wing 
menſurate to his right, and therefore may diſtrain hea, 
damage-teaſant, bring an ation on the caſe, 6; but ks | 
being abſolute owner of the ſoil he cannot bring a gene. 
ral aftion of treſpaſs for a treſpaſs done upon the com. 
mon. See Bridg, 10, 11, Godb. 123, 124. 2 [o, 
201, 202, 

A commoner cannot regularly do any thing on the {1 
which tends to the mcelioration or improvement of the 
common, as cutting down of buſhes, fern, gc, 1 $11 
ICT; 12 Fn, 8.2. 13H. 8: 16; 

Therefore if a common every year in a flood is {yr. 
rounded with water, the commoner cannot mae + 
trench in the ſoil to avoid the water, becauſe he has no- 
thing to do with the ſoil, but only to take the grals with 
the mouth of the cattle. x Kol. Abr., 405. 2 Bulſ, 
I 16. | 

Every commoner may break the common if it be in- 
cloſed, and although he does not put. his cattle in at 
the time, yet his right of commonage ſhall excuſe him 
from being a treſpaſſer. Lit. Rep, 38. See 1 Rl. br. 
406, 

If a tenant of the freehold ploughs it, and fows it with 
corn, the commoner may put in his cattle, and therewith 
eat the corn growing upon the land ; ſo it he lets his corn 
lie in the field beyond the uſual time, the other commen- 
ers may notwithſtanding put in their beaſts, 2 Ln, 
202, 207: 

In treſpaſs by the lord, the defendant juſtified the ta- 
king the cattle damage-feaſant, ſetting forth a cyfom tht 
the plaintiff, who was lord of the manzr, had the ſi? 
right to the place where, &c. entirely ts himſelf until Lan. 
mas day, but that afterwards it was common to the tenants, 
fo as the plaintiff could put in three horſes, and ns mare; 
and becauſe after Lammas day, &c. he put in more, the | 
defendant teak them damage-feaſant. This cuſtom Was 
found for the defendant. It was moved, that derencant 
being only a commoner, could not take cattle, and toe 
place where, &c. is the ſoil of the plaintiff, ſo a3 Bis 
cattle cannot be damage-feaſant on his own foil, 19 
juſtices held the taking good, becauſe the lord is to be 
excluded by cuſtom for all but his tint, and the common- 
ers have no other remedy to preſerve their right ; but 10 
other judges doubted, becauſe the commoners ought not 
only to ſhew the cuſtom, but alſs the uſage t9 ditran the 
lord's cattle damage-feaſant when he exceeded his ſtint. 
Gro. F. 201. þl.1. Trin. 6 Jac. B. R. Kenrick V. Par- 
giter, | 
If a grant be made to 7. S. of common, and after the 
the ſaid grant the grantor erefls a flack of corn there, the 
grantee may put in his cattle to uſe his common, and may 
uſe the whole place for his common, and eat the wy 
Reſolved. But for want of ſhewing the indenture 0 
grant, which is the ground of his title, judgment = 
given againſt him, Yetv, 201. Hill, 8 Jac: B. 
Farmer v. Hunt. | 3, 

Treſpaſs for carrying away thirty load of thorns ge 
place called the common waſte ; the defendant juin 
for that he was ſeiſed of a meſſuage and three acte5 © 
land, and that he and all thoſe, &c. have uſed to 


a,” 
641+ 


. 6 L, »/ 0, 
down omnes ſpinas creſcentes 1þ9:: the faid face, 17. Aa 


'C3O M:. 


Sf As or about the ſaid lands, as pertaining to 
" dey and lands ; the plaintifr replied, that R. S. 
was ſeiſed 1n fee of the manor of C. whereof, &c. and 
ranted licence tO him to take the thorns, whereupon he 

+ them down, and the defendant afterwards took them. 
Y was held, that the /ord may not cut down any thorns, 

or licenſe any other to cut them, for that his preſcription 
x Iades the lord ; but if the defendant had claimed com- 
= of Eftovers only, then if the lord had firſt cat down 
the thorns, the commoner might not take them ; where- 
fore it was adjudged for the defendant. Cro. F. 256. þl. 
15. Wich. 8 oh B. wi ry» F. mo . : 

an had common for his cattle levant and couchant 

2 bis land in a field called B. when it was ſowed 
vith corn, and he put in his cattle when part of it was 

ved; the court held, that ſowing parcel of the field 
ſhould not hinder bim from uſing his common in the re- 
ſidue, becauſe part of the field might be ſowed by covin, 
on purpoſe to m—_— the ox of bear. pa 
common. Hrownl. 199. ih, ac. Trueloch v, 

195by. | 
"* noner cannot generally juſtify the cutting and 
carrying away buſhes from ,the common, but by a ſpecial 
preſcription he pg the 7 ; yoo tot. cur. Godb, 
182, #1. 2568. Mich. 9. Jac. C. B. non”. 

T £ King cannot grant free warren to the prejudice of a 
commoner. 2 Fo. 5, Arg. and admitted, Trin, 21 Car. 
2. C. B, in the caſe of Timberly v. How, cites 3 Cro. 462. 
Highman v. Beſt ; and ſaid, that the grant cannot enable. 
the grantee to ere an houſe. 4 

Commoner may abate hedges made on his common, for 
that is not a meddling with the ſoil, but only a pulling 
down the erection, 2 Mod. 65. Hall, 27 & 28 Car. 2. 
C. B, Maſon v. Ceſar. | | 

The lord or commoner may drive the beafls of a com- 
moner mixed with the beaſts of a franger to a convenient 
place to ſever them, and may drive the beaſts of the 
ſtranger out of the common without any cuſtom. 3 Lev, 
409. Hill. 33 Car. 2. C. B, Thomas v. Nichols. | 

Treſpaſs for burning turfs ; defendant juſtifies that the 
turfs were on the land where he has common (and ſhews 
title to it) and for damage-ſeaſant he burnt the turfs. Ad- 
judged on demurrer that defendant cannot burn the turfs. 
cal this cauſe. 2 7o. 193. Paſe. 34 Car. 2. B. R. Brom- 
all v, Norton. | 

A. hath right of common in ſuch a cl/e, which belongs 
to B, who after the corn taken away ſows peaſe in it; he 
cannot by ſuch a trick deprive 4 of the benefit of his 
_—_ Per cur. 12 Mod. 648. Trin. 6 Will, & Ma. 

nn”, | Ss | 

if a ſtranger who had no right of common put in cattle, 
any commoner might diſtrain. Freem.. Rep. 273. pl. 3oo. 
Paſch, 1698. Dixon v. James. 

It a commoner finds conies on the ſoil ſpoiling the graſs, 
he may kill and take them, though they are put there by 
the lord of the manor ; for he has no remedy by way of 
action againſt the lord; but this was a matter long 
ara, becauſe the property was thought to be in the 
Td ratine folt, and the beaſts were not at their natural 
liderty ; bur it was allowed, that there could be no inclo- 
ſure on the common to diſturb the right of commoning ; 
and fo in reſpe&t of the commoner the beaſts were unin- 
wy I Rel. Abr. 405. i Bac, Abr. 390. het 
Wb 4 . gounl role has ; wager congor Bly 
oh I Ph ok; ny 
PR remedy is an action on the caſe. See 2 Leon. 293. 
Gab py 129, Cro. Jac. 208, 1 Brownl, 187. 
; And if there be a cuſtom, that a cloſe ought to lie 

reſh and hained every {ſecond year till Lady-day after the 
yk et and carried away ; and 7. S. hath uſed time out 
FA $ have common in the faid cloſe after Lady-day, 
By s lowed again with corn, for his cattle /evant and 
: Foag we" a certain tenement as appurtenant thereto ; 
in cale, if the lord of the ſoil of the ſaid cloſe puts 
. 8 Cattle in the ſaid cloſe, againſt the cuſtom, when 
© 0Ught to lie freſh and hai 
ined by cuſtom, the ſaid F. S. 
!8i he be but a commoner, yet he may take the cattle 


CG 0-M 

of the lord there damage-feaſant, and juſtify in an aQion 
of treſpaſs brought againſt him by the lord of the cloſe 
where he took the cattle ; for if the lord may eat the graſs 
before the common is to be taken purſuant to the cuſtom, 
the tenant would be defeated of all the benefit of his 
common, 1 Rel. Abr. 405, 406. T 

If I have common of Eftovers in the woods of F; 8. 
and 7, $S. cuts part, or all the wood, yet I cannot rake 
any part of this which is cut, but ſhall be put to my 
aſſiſe, or caſe, as my eſtate is. 1 Rol, Abr, 406. Cro. 
Eliz. 826. S. P: 
The writ of admeafurement lies by one' commoner 
apainſt another ; but if the tenant {urcharges the common, 
the lord ſhall not have a writ of admeaſurement againſt the 
tenant, F.N. B, 125. 

So if the lord ſurcharge the common, or approve with- 
out leaving ſufficient, the tenant ſhall not have a writ of 
admeaſurement againſt him, but an aſliſe. F, N. B. 
125, 

No writ of admeaſurement lies againſt a commoner /ans 


_— nor ſhall his common be admeaſured. F. MN. 
* 125, | Ds 


One commoner cannot diſtrain the cattle of another, 
for the right of commonage which every commoner has, 
runs through the whole land. Style 428. Yelv. 104. 
2 Lutw. 1240. 22 Afſ. pl. 25, © | 

A commoner may juſtify the taking of the cattle of 
a ſtranger damage-feaſant upon the common in his own 
name, for the intereſt which he has in the common. 
1 Rel. Abr, 405, 320. Nelv., 130. Godb. 185, Jenk, 
144. = 

But in his avowry he muſt alledge a particular damage, 
as that he could not have common in tam amplo modo quo 
debuit & conſuevit, for without a particular damage he can 
no more diſtrain the beaſts of a ſtranger than bring an 
action upon the caſe. 3 Lev. 104. $2 

If in an ation of treſpaſs brought by a commoner 
againſt a ſtranger, for putting his cattle in the common, 
per quod communiam in tam amplo modo habere non potuit, 
the defendant pleads a licence from the lord to put his 
cattle there, but does not aver there 1s ſufficient common 
left for the commoners ; this is a good plea ; for though 
it may be objeQted, the plaintiff may reply thereto, yet 
being the very giſt of the action, the defendant ſhould 
have pleaded thereto. 2 Med. 6. 

But in an ation againſt the Jord, the plaintiff muſt par- 
ticularly ſhew the ſurcharge. 2 Med. 7. | 


| 


4. Of approvement, incl;ſure, apportionment, and ex- 
tinguiſhment, 


By the order of the common law, there could be no 
approvement, becauſe the common iſſued out of the whole 
waſte. 2 Inſt. $85. See the ſtat. of Merton, 20 Hen. 3. 
c. 4. ſtat. Weſt. 2. c. 46. and ſtat. 3 Ed. 6. c. 3. under 
title Approvement. | 

There need not be a year before the offenders ſhould 
be indifted upon the ſtat. IVeft. 2. c. 46. but there ought 
to be a convenient time for the country to inquire who were 
the proſterners, and the court ſhall adjudge what time is 
convenient ; fer Banks. Att. Gen. cites a reſolution in 
12 Fac. Cro. c. 440. pl. 10, Hull. 11 Car, B. R, in caſc 


| of the King v, Epworth. 


Judgment was had againſt the inhabitants of S. to re- 
pair at their own proper coſts the fences and dykes 
thrown down, and becauſe it was not done, a writ of 
inquiry of damages iſſued, and 500 l. damages found, 
and diftringas to the ſheriff to levy it upon the vills; 
upon which they came by their counſel, and prayed #9 
have liberty to plead, inaſmuch as by this way they are 
condemned unheard, and that by an inqueſt againſt which 
'no attaint lies. And it was doubted, whether a /crre 
facias ought to have iſſued before the diftringas ; but up- 
on conſideration the court thought, that the d/frmmgas 
ought to have contained a ſcire facias in it, and ſo they 
obtained leave to plead. Sid. 107. pl. 19. Hill, 14 & 
Is Car. 2, B. R. Queen Mother v. Somerſham inhabi- 
tants. | 

The 
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'The court was moved for a diſtringas againſt the inha- 
bitants of Z. for throwing down of banks of the Earl 


of Bedford's in his drained land. Per Roll Ch. J. Take 
it, but at tbe return of the diſtringas the inhabitants may 
plead to_ you notwithſtanding. Noy, the late King's at- 
torney, would not have ſuffered it. Sty. 417. Trin, 1645. 
Anon”. 

After money levied by diftringas containing fieri facias 
grounded on VI#. 2, cap. 46. for throwing down inclo- 
ſures, and inquiſition taken by the ſheriff ; Jones prayed 
that the money might be brought into court, and remain, 
and that he might have zime to þ/ead, which the court 
oranted. :Keb. 479. fl. 7. Paſch. 15 Car. 2, B. R. 
The King v. The inhabitants of the foreſt of Dean. 

Upon an inquiſition for throwing down fences, and 
80 l. damages aſſeſſed, a dijiringas uſued, and defendants 
came in, and pleaded, that it was not done noFanter, which 
was found againſt them, and ſecond damages given; and 
it was moved to ſet aſide the firſt damages, - firſt, Becauſe 
the inquilition is-only to afcertaia what vills have done 
it, to the intent that a difiringas may go oat, and it was 
never intended to conclude any in point of damages, be- 
ing only an inqueſt of office, againſt which no attamt 
lies. Secondly, Becauſe thoſe damages are aſſeſſed upon 
us before we were ſummoned, and ſo we were not heard 
for our excuſe, and to mitigate them, but condemned 
and concluded not heard, nor. not furumoned, and they 
cited Cro, C. 280. and Cro. E. 859. 2 Inſt. 477. Cre. 
Car. 580. And they ſaid, that they might plead to the right 
- upon the diftringas, io that it is nut reaſon that they ſhould 
| be concluded as to the damages by the inquiſition ; but per 
cur, The. firſt damages ſhould ſtand, and ſhall not be viti- 
ated by the ſecond, becauſe the ſecond verdif as to the 
damages is void, inaſmuch as the ſole matter to be inquired 
upon the ſecond ifſue is the noftanter ; but for better ſecu- 
rity they directed the proſecutors. to releaſe 'the ſecond da- 
mages, and as to the miſchief objefted, that the damages 
being aſſeſſed by inqueſt of office no attaiat lies, that is 
truc, but cannot be properly ſaid miſchief, becauſe it is 
fo enaRed by parliament, that the damages ſhall be al- 
felled as before ; yet if they are exceſlive, the party is not 
without remedy ; for when they come in to plead to the 
notanter, it the damages were outragious, they ought to 
have taken in their plea, viz. Proteflando, that the da- 
mages were outragious ; and after might have pleaded, 
firſt, The damages were only of ſuch a value, and upen 
this other iſſue ſhould be taken ; wherefore the counſel for 
the defendants in this cauſe moved, that they may now 
plead to the exceſſiveneſs of the damages ; but inaſmuch 
as they have not taken it by þrote/tands before the firft iſſue 
 feund againſt them, the court would not ſuffer them, but 
gave judgment for the plaintiff, and that the 80 /. being 
levied upon the di/lringas, they ſhall have it out of the 
court, notwithſtanding the ſecond damages given by the 
ſecond verdict. Sid. 212. þl. 10. Trin. 16 Car. 2. 
B. R. The King v. Upwoxd and Ravely, rwills in Com. 
Huntington. | ; 

It has been ruled in Chancery, that a common which 
has been incloſed for thirty years ſhall not afterwards be 
thrown open. 1 Vern. 32. | | | 

Common appendant, becauſe it is of .common right, 
ſhall be apportioned by the commoner's purchaſe of part 
of the land in which he hath ſuch common ; but common 
appurtenant ſhall be extin&t by the commoner's purchaſe 
of part of the land, &c. both common appendant and ap- 
purtenant ſhall be apportioned by alienation of part of the 
land to which the common is appendant or appurte- 
nant. Co, Lit. 122. Hob. 235. 8 Co. 578, Owen 122. 
4 Co. 37+ 

A releaſe of common in one acre, is an extinguiſhment 
of the whole common. See 4 Co. 37. 

A copyholder had common in his lord's waſte, the lord 
grants and confirms the copyhold land and mefſuage to 
him and his heirs cum pertinentus ; it was reſolved, that 
the common was extinCt, for it was -annexed to his cul- 


tomary cftate by the cuſtom : which eſtate being deter- 


mined, the common is alſo gone, and cannot continue 
without words to that intent, and cum pertinentiis will 


not do, for the common was not appurtenant to the free- 
. 


| his eſtate, and if the eſtate be enfranchiſcd 


| C O'M 
hold cſtate granted by the lord. #75h, 1 
Yelv. 189. Noy 136. 2 Rol. 4br. 61 
Cro. Eliz, 794. | 
But if 4. as appurtenant to a «c 
twenty acres of land, hath common j 
after B, enfeoffs 2. of the ſaid lands ;n which, &c, 4. 
guod the common is extinguiſhed ; and after A oY ag 
B. the faid meſſuage and twenty acres of land | with " 
commons, profits, and commodities thereto appertaini . 
vel occupat” vel uſitat” cum prad? mejſſuagio, this js p Rag 
grant of a new common. for the time ; tor though it rs 
not common in the hands of the leflor, yet it is : 
common uſed therewith ; and although it be not the 


J9. Cro, Zac, 257, 
* 2 Brownl, 215, 


ertain meſſuage and 
n the lands of B. and 


gua/: 
. iame 
Ke the common ; 


7 


common as was uſed before, yet it is ] 
but yet becauſe it was not there averred, that this con 
mon was therewith uſed at the time of the leaſe it was 
adjudged againſt the dctendant who claimed the common 
Gro. Eliz. 570. | | 
A copyholder that has common of paſture in the waſtes 
| of the lord out of the manor, has the ſame, as 


to his land, and if he enfranchiſe the copyh 


Ram 3 ! old eftate, 
11t Þ4S COMmon remains ; but where a copyholder his 


common in the waſtes within the manor, that belongs to 


belonging 


: : the common 
1s extinct. 1 Salk. 170, 364. : 


Alſo it hath been ruled in equity, that if the lord of 
the manor enfranchiſes .a copyhold with all commor; 
thereunto belonging or appertaining, and afterward buys 
in all the other copyholds, and then diſputes the right of 
common with the copyholders he had -enfranchiſed, and 
recovers at law ; tho' the common be extin&t at law, yet 
it ſhall ſubſilt in equity, and the fame right of. comman 
as belonged to the copyhold will be decreed. 2 Vern. 
2.50. | 

In a no9Qanter the defendants pleaded, that the manor 
of F. is/parcel of the demeſnes of the duchy of C:rnwall, 
and that the King, &c. was ſeiſed of the manor in fee, 
as .parcel of the ſaid duchy, and that #. common, in 
which, &c. was parcel of the ſaid manor, and that all 
the tenants of any tenements (held of the ſaid manor lying 
in the vill of #, have, time out of mind, had common 
of paſture for all the cattle levant and couchant, &c. at 
all times of the year in Hermitage Commen, and that the 
| proſecutor de ſon tort had encloſed it, ſo as they could not 
enter, &c, and had not left them ſufficient common, an. 
iſſue was taken upon this preſcription m:2do & forma, Vc. 
and upon evidence at the bar it appeared, 'firft, that all 
the tenements in Hermitage, unto which the common ©, 
paſture was claimed, were heretofore parcel -5f the abbzyr/ Mt 
Sarum, and that by, the diſſolution 5f that abbey, the fame WM 
came to 'H. 8. before the birth of Ed. 6. fs that 1he ducry WM 
of Cornwall was likewiſe, at the ſame time, in the fr{ſ*{1 
of H. 8. for want of a Duke of Cornwall, and herevy 0% 
unity of poſſefſion, both of the tenements to which te 
common of pa{ture appertained, and allo of Hermitage 
Common (the place where the common of paitare was i© 
be had) was at that time in poſſeſſion of King #. B, anc 
it likewiſe appeared, that the tenements im Hermitage We. 
granted to the ſeveral tenants after the unity of poſſejicn, nd 
thereupon the counſel of the proſecutor inſiſted, that by 
this unity the preſcription was deſtroyed, and the common 
of [paſture quite extin&, But aftcr much debate It W's 
unanimouſly reſolved, per Hs!t Ch. J. and the who! 
court, 'that this was not fuch an unity of polſeti:on as 
would .deftroy the preſcription ; for rhough King M. 9. 
had an eftate in fee in the Jands @ qua, and alſo in the 
lands-in qa, yet he had not as perdurable an eſtate 1 0n* 
as he had in the other ; for the-quality of the eſtate dit- 
fered ; becauſe in the manor of Fording75n, Which Was * 
parcel-of the duchy of Cernwal!, and 1m Hermitage __ 
in qua, &c. Which was a parcel of that manor, King wo 
badonly a fee determinable on the birth of a Drths f wy 
.avall, which is a baſe fee ; but in the tenement s 21! HeYWg* 
parcel of the abbey a qua, he had a pure fee ſimple —_ 
minable 'jure corone, and therefore an unity of ſuch e __ 
work no extinguiſhment ; for where an unity '& PI 
doth extinguiſh a preſcriptive right, it ts requiſite ; A 5 
party ſhnuld have an eftate in the lands a qua, end Mm! 
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| 
| .f richt. Carth. 240, 241, Paſch. 4 W.& 
mn 4" _ : he King v. Hermitage inhabitants & al”; 
my won ans nombre in groſs cannot be extinguiſhed 
| "chaſe of parcel of the land; per Powel J. Lord 
fan Rep. 207. Mich. 10 tf EE | | 
Commonalty. See Comminalty. 
Common Wench ( Bancus communis, from the Sax. 
Bancs i. &+ A bank or hillock, and. metaphorically a 
Ft high ſeat, or tribunal.) "The court of Common 
Pleas was anciently ſo called, an. 2 Ed. 3. cap. It. be- 
cauſe (faith Camden in his Britan. þ. 113.) Communia 
Jacita inter ſubaitos ex jure no/tro, quod commune vocant, 
in hoc diſceptantur's that is, the pleas or controverſies be- 
tween common perſons are there tried. And the; juſtices 
ofthat court in legal records are termed juſt:ctar: de banc. 
Cote on Littl. fo. 71+ 6. See Common Pleas, _ 
Common day in plea of land (Mentioned in 13 
Rich, 2. flat. 1. cap. 17.) Signifies an ordinary day in 
court, as Otabis Hillarii, Duindena Paſche, &c. which 
ou may ſee in the ſtatute of 51 7. 3. concerning general 
days in the bench. __ ty, : : 
Common fine (Finis communis.) of this Fleta, lib. 1. 
c 48. ſeft. Quabus, hath theſe words, Qurbus expeditis 
(ſpeaking of the buſineſs finiſhed by juſtices in eyre) con- 
ueverunt juſtictari imponere villatts, juratoribus, hundredis 
&& toti comitatut concelamentum, et omnes ſeparatim amer- 
ciare, quod videtur voluntarium, cum de perjurio & conceta- 
ments non fuerint conviett, ſed potius diſpenſandum efſet cum 
eis qued animas in ftatera poſuerint pro pacts conſervatione. 
And a little following he faith, Puod communes miſeri- 
ardie, vel fines comitatuum amerciatorum in finibus itinerum 
juſticiariorum, &c, Common fine is a certain ſum of mo- 
ney which the refiants, within the view of ſome leets, pay 
to the lord thereof, called in divers places head-ſilver, in 
others cert-money, or certum let@, and head-pence ; and was 
frſ granted to the lord towards the charge of his purchaſe 
of the court=leet, whereby the refiants had now the eaſe to 
do their ſuit royal nearer home, and not to be compelled 
togo to the ſheriff's turn: as in the manor of Sheap- 
ſhead, in com. Leic, every reſiant pays 14. per poll to 
_ the lord at the court held after Mzchaelmas, which 1s there 
| called common fine. There is alſo common fine of the county ; 
for which fee Fleta, ib. 7. c. 48. and the ſtatute of 3 £9. 
1, cap. 18, But the clerk of the market ſhall take no com- 
mon fine, ſtat.. 13 R. 2. cap, 4+ For common fine the lord 
cannot diſtrain without a preſcription. Godfrey's, caſe, 
Gie's Reports. See Cert-money. 
- Commons houſe of parliament, Is ſo called, becauſe 
the commons of the realm, that is, knights, citizens, and 


burgeſſes repreſenting them, do fit there, Cromp. 7u- | 


riſd. g. | 
Common intendment, Is common underſtanding or 
meaning according to the ſubje& matter, not-ſtrained to 
anexotick ſenſe. Bar to common intendment is an ordinary 
or general bar, which commonly diſables the declaration 
of the plaintiff. Of common intendment, a will ſhall not 
be ſuppoſed to be made by colluſion. Coke on Littl. fol. 
78. 6, See Jntendment. 195g noe 
| Common law. After the decay of the Roman empire, 
three ſorts of the German people invaded the Britons, viz. 
the Saxons, the Angles, who were a neighbouring people, 
and the Fztes: from the laſt came the Kentiſh men, and 
the inhabitants of the iſle of 7/ight ; from the Saxons came 
the people called Eaft, South, and He/t Saxons; and from 
the Angles came- the: En/t Angles, Mercians, and North- 
umbrians. As the people had different cuſtoms. ſo they 


inclined to the different laws by which their anceſtors | 


were governed; but:the cuſtoms of the 2 Saxons and 
ercians, who; dwelt in the midlagd counties, being pre- 


ferred before the reſt, were for.;that reaſon called Fus 


Anglirum ;' but the particylar aames were 2/2 Saxonlage, 
and Merchenlage 3 and _bytheſe laws thoſe people were 
governed for many ages. "Butghe. £a/? Saxons being af- 


 terwards. ſubdued by the Dargsy their cuſtoms were 


mtroduced, and a third law was ſubſtituted, which 

was called Dane-lage. _. | $1 

| The. Danes being overcome by the Normans, Henry 

biſhop of Winchefler, who was nearly related to the 

qr told our hiſtorian Gervas of Tilbury that 
OL, 1, | 


| 
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upon due conſideration of all thoſe laws and cuſtdms, thi 
Conqueror abrogated ſome, and eſtabliſhed others; to 
which he added ſome of his country Jaws, which he ad- 
judged moſt to, conduce to the prefervation of the peace, 
and the quiet and eaſe of the people. And this is what 
we now call the Common law, Put this was not the original 
of the Common-law; tor Ethelbert, the firſt Chriſtian king 
of this nation, who lived in the 6th century, made the fill 
Saxon laws, which were publiſhed in Eng/:/þ by the advice 
of ſome wiſe men, whom he called to his aſliſtance, and 
which continue to this day. It is true, King Alfred, who 
lived 300 years 4 ama5) 98 is called Magni Furis An- 
glican, Conditor ; not becauſe he firit made that law, but 
| becauſe, being the firſt ſole monarch after the Heptarchy, 
he collected all the Saxon laws (which were made in the 
ſpace of 3oo years) into one book ; that is, he collected 
the beft, and rejected the reſt, and commanding them to 
be obſerved through the whole kingdom, which before 
aft<Cted only ſeveral parts thereof, it was therefore properly 
called the Common law, becauſe it was common to the 
whole nation ; and ſoon after it was called the folc right, 
7. e. the people's right. The word Common law hath three. 
ſignifications : firſt, it is taken for the laws of this realm 
ſimply, without any other law joined to it; as when it is 
diſputed what ought of right to be determined by the 
Common law, and what by the Spiritual law, or Admiral's 
court, or the like. Secondly, For the King's court, as the 
King's Bench or Common Plas, only to ſhew a difference 
between them and the baſe courts, as cuſtomary courts, 
court-barons, county-courts, piepowders, and ſuch like 
as when a plea of land is removed out of ancient demeſne 
becauſe the land is frank. fee, and pleadable at the Com- 
mon law, that is, in the King's court, and not in ancient 
demeſne, or any other baſe court. Thirdly, and moſt 
uſually, By the Common law is underſtood ſuch laws as 
were generally taken and holden for law, before any fta- 
tute was made to alter the ſame; as, neither tenant for 
life, nor for years, were puniſhable by the Common law 
for doing waſte till the ſtatute Glouc. cap. 5, was made, 
which gives ation of waſte againſt them : but tenant by 
courteſy, and tenant in dower, were puniſhable for it be- 
fore the ſaid ſtatute. _ 

In the reign of £9. 1. Britton wrote his learned book 
of the Common law of this realm, which was done by the 
King's command, and runs in his name, anſwerable to 
the ; Sap of the C:vil law, which 7u/{inian alſumes 
to himſelf, though compoſed by others. Staundf. Prerog. 
6, 21. This Britton is mentioned by Gwix to be biſhop 


Hen. 3. wrote a very learned treatiſe of the Common law 


| of England, held in great eſtimation : and he is ſaid to 


be Lord Chief Juſtice of the kingdom. And the famous 
and learned Glanvil, Lord Chief Juſtice in the reign of 
Hen. 2. wrote a book of the Common law, which is ſaid 
to be the moſt ancient compoſition extant on that ſubjeR. 
Beſides theſe, in the time of Eg. 4. the renowned =: 
yer Littleton wrote his excellent book of Engliſh Tenures. 
In King Fames the Firſt's reign, the great oracle of the 
law Sir Edward Coke publiſhed his learned and laborious 
Inſtitutes of our law, and Commentaries on Littleton. 
About the ſame time likewiſe, Dr. Cowell, a civilian, 
wrote an [n/{itute of our Jaw. And in the reign of King 
| George the Firſt, Dr. Thomas Hood, a civilian and common 
lawyer, and at laſt a divine, wrote an [-/t:tute of the 
laws of England, which is ſomething after the manner of 
the Inſtitutes of the Civil law. _ Ws 
Common Pleas, Communia placiza, Is the King's 
court now held in Weftminſter-ball, but in ancient time 
moveable ; as appears by Magna charta, cap, 11. and alſo 
2 Ed. 3. cap. 11. & Pupilla oculi, part 5. cap. 22. But 
Mr. Gwin im the Preface to his Reading faith, - that until 
the time'that Henry the Third granted the Great charter, 
there were but two courts in all, called the K:ng's courts ; 
whereof one was the Exchequer, the other the King's 
Bench, which was then called Curia Domini Regis, and 
Aala Regia, becaule it followed the King and court ; 
and that upon the grant of that charter, the court of 
Common Pleas was erected, and ſettled in one certain 
place, viz. H/eflminſter. And becaule this court was 
6 V | 
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ſettled at We/tmin/ter, therefore after that all writs tan, | 
ve fit coram juſticiariis noftris apud Weſtmonaſterium ; 


whereas before it was, Coram me vel juſticarits mets, 
ſimply without addition of place, as he well obſerveth 
out of Glanvil and Brafon: the one writing in Henry 
the Second's time, before the court was erected ; the 
other in the later time of Henry the Third, who erected 
this court. All civil cauſes, both real and perſonal, are 
or were in former times tried in this court according 
to the ſtrit law of the realm. And by Forteſcue, cap. 
50. it ſeemeth to have been the only court for real 
cauſes. The chief judge of that court is called The Lord 
Chief Fuſlice of the Common Pleas, affiſted with three 
aſſociates, which are created by letters patent from 
the King, and, as it were, inſtalled or placed upon the. 
bench by the Lord Chancellor and Lord Chief Fuſtice of 
the court z as appeareth by Forteſcue, cap. 51. who ex- 
preſſes all the circumſtances of this admiffion. . The reſt 
of the officers belonging to this court are the cu/fos brevium, 
the prothonotaries and their ſecondaries, the clerk of the 
warrants, clerk of the efſoins, 14 filazers, four extgenters, 
a clerk of the juries, the chirographer, clerk of the King's 
ſilver, clerk of the treaſury, clerk of the ſeal, of out- 
lawries, and the clerk of the inrolment of fines and reco- 
wveries, clerk of the errors, &c. 

The cn/?os brevium is the chief clerk in this court, 
who receives and keeps all writs returnable therein ; and 
all records of nif# privs, which are delivered to him by 
the clerks of the aſſize of every circuit, &c. and he files 
_ the rolls together, and carries them into the treaſury of 
records : he alſo makes out exemplifications, and copies 
of all writs and records, &c. "The prothonotarres enter 
and inrol all declarations, pleadings, judgments, &c. and 
they make out all judicial writs, writs of execution, 
writs of privilege, procedendo's, &c. The ſecondaries 
are aſliſtants to the prothonotarzes in the execution of their 
offices; and they take minutes, and draw up all orders 
and rules of court. The filazers, who have the ſeveral 
counties of England divided among them, make out all 
meſne proceſs, as cap1as, alias, plurtes, Fc. between the ori- 
ginal writ and the declaration ; and they make all writs 
of view, &c, The exigenters, appointed for ſeveral coun- 
ties, make out all exigents and proclamations in order 
to outlawry, The clerk of the warrants enters all war- 
rants of attorney, inrols deeds of bargain and fale, and 
eſtreats all iſſues. The clerk of the efſoins keeps the roll of 
the eſfoins, wherein he enters them, and nonſuits, Ec, 
The clerk of the juries makes out all writs of habeas cor- 
fora jurator”, for juries to appear ; and he enters the 
continuance till the verdict given. The clerk of the 
Treaſury keeps the records of the court, and makes ex- 
emplifications of records, copies of iflues, judgments, 
&c. The clerk of the ſeals ſeals all writs and meſne 
proceſs; alſo writs of outlawry and ſuperſedeas, and all 
patents. The clerk of the outlawries makes out the writs 
of capias utlagatum. The clerk of the errors is for the 
allowance of writs of error, &c. The cert of the In- 
rolments of fines and recoveries returns all writs of co- 
venant, writs of entry and ſeifin, and inrols and exem- 
plifies fines, &c. The cert of the King's filver enters 
the ſubſtance of the writ of covenant. And the chiro- 
grapher' ingrofleth all fines, and delivers the indentures to 
the parties, &c. And to theſe office:s may be added, a 
proclamator, a keeper of the court, cryer, and tipfiaffs ; 
beſides the warden of the Fleet, "There are attormes of 
this court, whoſe number is unlimited ; and none may 
plead at the bar of the court, or fign any ſpecial plead; 

ings, but /ſerjeants at Jaw, _ 

Common Pzaper { Preces Publicz) Is the liturgy, 
or prayers uſed in the church of England. It is the par- 
ticular duty of clergymen every Sunday, &c. to ule the! 
publick form of prayer preſcribed by the book of Com- 
mon Prayer : and it any incumbent be refident upon his 
living, as he ought to be, and keep a curate, he is obli- 
ged by the a7 of uniformity once every month at leaſt, to 
read the common prayers of the chureh, according as they 
are direCted by the book of Common Prayer, in his variſh 
church, in his own perſon, or he ſhall forfeit .5 /. for 
evcry time he fails therein. Stat. 14 Car. 2. cap. 4. Allo 
by that ſtatute the, book of Common Prayer is to be pro- 


| 


C OM 


vided in every pariſh, under the penalt 
and the Common Prayer mult be read before 
ture ; the whole appointed for the day, with "ll 7 lece 
cumſtances and ceremonies, &c, and 'by one le ) Te 
nons of the church, miniſters before all ſermon TED 
move the people to join in a ſhort prayer for th s are tg 
lick church; and the whole congregation | whe vg 
: 9 of chriſti 
people, &c. for the King and royal family ; the nm: = 
ters of God's word, nobility, magiſtrates, and _ 
commons of the realm, &c, and concludes wick Fa 
Lord's prayer. Can. 55. Refuſing to uſe the Cz > 
Prayer, or uſing any other open prayers, &c. is uniſh ry 
by ſtat. 1 Eliz. c/2. See Church, Publick Wo Giy 
Dervice any Dacraments. - 2"NP 
Common Recovery. $ee Fine. 
Common weal, Is underſtood in our law to be bo- 
num publicum, and is a thing much favoured : and 
therefore - the law doth tolerate man things ts be 
done for common good, which otherwif. might not be 
done : and hence it is, that monopolies are void in law; 
and that bonds and covenants to reſtrain free trade til- 
lage, or the like, are adjudged void. 11 Co. Rep. 0 
Plowd. 25. Shep. Epit. 270. | A 
Commozancp (Commorantia, from Commoner) An 
abiding, dwelling, or continuing in any place ; as an in- 
habitant of a houſe in a vill, &c. And commorance for x 
certain time may make a ſettlement in a'pariſh. Dal 
See P0092, | | : 
Commorth. See Comozth, | 
Commote (from the Britiſh Crommwd, i. #, Prq. 
vincia) in Wales, Is half a cantred or hundred, con- 
taining hfty villages. Stat. Walliz, 12 Ed. 1. und 21 
H. 8. c. 26. Walks, was anciently divided into three 
provinces, North Wales, South Wales, and We} IWales, 
otherwiſe called Powy/land ; and each of theſe were again 
ſubdivided into cantreds, and every cantred into commetes. 
Sir Fo. Dodridge's Hiſtory of Wales, fol. 2. So Breck- 
nackſhire is found to have three cantreds, and eight com- 
motes, Hiſtory of Wales. It ſignifies alſo a great ſeigni- 
ory, and may include one or divers manors. Coke on Lit. 
vl. 5. It is Sir Henry Spelman's opinion, that a commote 
is half an hundred ; but S:/ve/ter Giraldus, in his [tine- 
rary of Wales, tells us it is but a quarter of an hundred, 
viz. Gruffina filio Refi unius commoti ſolum, id oft, 
quarte partis cantredi, &c," Itinerar. lib. I. C. 2. 
Communance, The commoners, or tenants and in- 
habitants, who had the right of common, or commoning in 
open fields, or woods, were formerly called the commu- 
nance, and commaunce, -communa or communia paſture, the 
common paſture : and communare, to enjoy the right of 
common, | ; 
Commiutne. $See Comminalty. | 
Commune Concilium Regni Augliae. The com- | 
mon council of the King and people aſſembled in par- 
liament. See 


y of 31. a month; 


Parliament. _ 77 

Communia placita non tenenda in ſcaccario, 1s 
a writ direQed to the Treaſurer and Barons of the &xcb-- 
quer, forbidding them to hold plea between common per- 
{ons in that court, where neither of them belong there- 
to. Reg. of Writs, fol. 187. 6. | 

Communication (Communicatio) A talking, con- 
ſultation, or conferring with. Where there 1s only 2 
parley betwixt two, and no perfect agreement, that is, 
no ſuch contract between them as on which 'to ground 
an aCtion, it is called a communication. 

Communi cuſfodis, ls a writ that did lie for that 
lord whoſe tenant, holding by knight's ſervice, died, and 
left his eldeſt ſon under age, againſt a firanger that - 
tered the land, and obtained the ward of the body. ON 
Nat. Br. fol. 89. © But this writ is become obſolete ſince 
wardſhips were taken away Þy' the ftat. 12 Car. 2 © 2+ 

Communion. / See Lozy's Dupper. | 

Communitas ReXui' Toa terre communitas, regis 
fotius communitas. "v8 phraſes have been of Jate years 
thought to ſignify the ordinary people and cHob0ens + 
or at beſt knights and gentlemen, under the iegoes © 
barons, as if they were the community of the land, and x 
been always eſteemed, But anciently the barons Oy» 


and tenants in capite, or military men, Were the _ 
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 - 4+ kingdom, and thoſe only meant, taken and 
wg rn in our moſt ancient hiſtories and re- 
"See Dr. Brady's Gloſſary, at the end of his In- 
C0109» . | 
. k Eng. 1 * : j ; | 
rug emunitY of the kingdom. See Communitas 


reno} h (Comortha) from the Britiſh Cymmorth, 


i ſubſudium) 2 contribution 3 on a pluribus collatum. | 


4, c. 27. 26 H.8. c. 6. prohibits the levy- 
My ye in Wales, or the marches, &c. It "ab 
th; p Nur was gathered at the marriages, and when 
bs prieſts ſaid or ſung their firſt maſſes, and ſome- 
bane for redemption of murders or felonies. 
n Compana&e, Fr. all kind of food, except bread and 
drink. Some tenants of the manor of Feskerton in Com. 
Net. when they performed their boons or work-days to 
their lord, had three boon loaves with companage allow- 
«4 them. . Reg. de Thurgarton, cited in the Antiquity of 
Nottinghamſhire. Yet the learned Spelman interprets it to 
be Pucquid tibi cum pane ſumitur. But in the Cartular, 
Abtat, Glaflon. MS.” pag. 74+ we find In pane, Vino, 
& cerviſia, piſce, ſfve alto quocunque genere companagii, 
ie legumints. | | ; 
Companion of the garter, Is one of the knights of 
that moſt honourable order. 24 F. 8. c. 15. See 


er. | | 
Cxrmmpellativum, An adverſary or accuſer. Among 
the laws of King Athe//tan we read that the biſhop ſhould 
in compellativum adlegiattonem docere nequis alum perpe- 
ram cogat jurejurando vel in ordalto, | 

Compertozium, A judicial inqueſt in the Civil law, 
made by delegates, or commiſſioners to find out, or re- 
late the truth of a cauſe. Et in carnibus porcints emp- 
tis pro clericts. domini archiepiſcopi ſuper compertorium 
zpud Burceſtre,——Paroch. Antiq. p. 575. 

Compoſition (Compe/itio) An agreement or contrat 
between a parſon, patron, and ordinary, &c. for money 
or other things in lieu of tithes. Land may be exempted 
from the payment of tithes, where compoſitions have been 
made: and real compoſitions for tithes are to. be made 
by the concurrent conſent of the parſon, patron, and or- 
dinary. Real compoſitions are diſtinguiſhed from perſonal 
contracts; for a compoſition called a perſonal contra is 
only an agreement between the parſon and the pariſhio- 
ners' to pay ſo much inſtead of tithes ; and though ſuch 
2greement is confirmed by the ordinary, .yet that doth 
not make it. a real compoſition, becauſe he ought to be a 

party to the deed of noſis, March's Rep. 87. The 
compoſitions for tithes made 
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ſuum de Caldecote,—t& predieti prior & conventus—-— 
ferras predifti manerii faldabunt & compoſtabunt de exi- 
tu beſarum ibidem. Dat. 15 Jul. 1326. Reg. Eccleſiz 
Chriſti Cantuar, MS. F-þ6 

Compyint, Properly ſignifies to print together ; but as 
its uſed in common ſpeech among dealers in books, it in- 
tends a ſurreptitious printing of another's copy, to make a 


gan thereby to himſelf. This is contrary to the ſtat. made . 


ou, 2. cap. 33. 16 Car. 2. cap. 6. and 16 & 17 
/: 2. cap. 7, and 17 Car. 2. cp. 4. apud Oxon. 
Compyomile {rraeegſne) We uſually ſay com- 

fromiſe 1s a mutual promiſe ot two or more parties at dif- 

1Xnce, to refer the ending of their controverſies at. the 


Par. 2. Symb. tit. Compromiſe, ##, x. defines it thus; A 
compromiſe or ſubmiſſion is a faculty or pewer of pro- 
nouncing ſentence between parties at controverſy, given 
to arbitrators by the parties mutual private conſent, with= 
out publick authority. Te | 
Comptroller, See Controller, fas 
Compurgatoz, One that by oath juſtifies another's in- 
nocence, vee Law and Dath, | 
Computation, ls uſed in the Common law for the true 
and indifferent account and conſtruftion of time, fo that 
neither the one party or the other ſhall do wrong, nor the 
determination of times referred at large be taken one way 
or other, but computed according to the juſt judgment of 
the law. As if indentures of demiſe are ingrofled, bearin 
date the 11th of ay 1669. To have and to hold the lan 
in S. for three years from henceforth, and the indentures 
are delivered the 4th day of Fune in the year aforeſaid ; 
in this caſe, foe henceforth thall be accounted from the 
day of the delivery of the indentures, and not by any com- 


livered at four of the clock in the afternoon of the ſaid 
fourth day, this leaſe ſhall end in the third day of Zune in 
the third year, for the law in this computation rejeQs all 
fractions, or diviſions of the day, for the uncertainty, 
which always is the mother of contention ; ſo where the 
ſtatute of inrolments, made anno 27 H. 8. c. 16, is, 


the date of the ſame writings indented ; if ſuch writings 


ſhall it be accounted from the delivery. Co. 1th, 5. fol, 1, 
If any deed be ſhewed to a court in //e/tmin/ter, the deed, 
by judgment of law, ſhall remain in court all the term 


one day. Co, lib. 5. fel. 1. If a church be. void, and 
the biſhop of the dioceſe may collate his chaplain; . but 


and there is a great diverſity in our common ſpeech in 
the ſingular number, as a t«velvemonth, which includes alt 
the year, according to the Calendar ; and twelve months, 
which ſhall be computed according to 28 days to every 
month. Co. 1:b, 6. fol. 61.6. Yd yd 
Computo, ls a writ ſo called of the effeR, becauſe it 
compelleth a bailiff, receiver, or chamberlain to yield 
his account.'. O!d. Nat. Brev. fol, 58... It is. founded 
upon. the ſtatute of 7/22. 2. cap. 2. an. 13 Ed. 1. And it 
lieth alſo for executors of executors. 15 £4. 3. ſtat, de 
proviſ. vifual. cap. 5. Thirdly, againſt the guardian in 
ſocage, for waſte made in the minority of the heir, 
Marlb. cap. 7.-. And ſee farther, where, how, aud for 
what it lies, Reg. Orig. f. 135.. Old Nat. Brev. ubi 
fupra, ©. ©; Na Baf0t 130%; 4d ; 
_ Con, The ſame with Ken. > | 
Conable. (Fr. convenable,, z. e. convenient or Atting) 

f 


% * 


a hache or .conaby 


Concealers (Concelatores) Are ſuch as find out con- 


x*346 


cealed lands, that is, ſuch lands as are privily kept from 


| arbitrament and equity of one or. more arbitrators, J//>/f. 


pay _ 
Ss wats oe of I. TI _ - _ a3 


putation from the date: And if the ſaid indenture be de- 


that the writings ſhall be inrolled within fix months after | 


have date, the ſix months ſhall be accounted from the 
date, and not from the delivery ; but if it want. date, then - 


in which it is ſhewed, for all the term in Jaw is but as 
the true patron doth not preſent within ſix months, then 


theſe ſix months ſhall not be computed according to 
28 days to the month, but according to the Calendar > 
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C O N 


Coucionatoz, A common-council-man, a #ot-worthy, 


a freeman called to the hall, or afſembly. Puodam 
tempore cum conveniſſent concionatores Angliz apud Lon- 
doniam, &c. Hiftor. Elien. edit. Gale, cap. 46. 

- Concluſion (Conclu/io) Is when a man upon his own 
a&t upon record hath charged himſelf with a duty, or 
other thing. As if a freeman confeſs hiinſelf to be the 
villain of 4. upon record, and afterward A. takes his 
goods, he ſhall be concluded to ſay in any other action 
or plea afterwards, that he is free, by reaſon of his own 
confeſſion. So if the ſheriff, upon a capzras to him directed, 


returns that he hath taken the body, and yet hath not 


the body in court at the day of the return, he ſhall be 
ponefr ; and if it were upon a _—_— ad ſatisfac. the 
plaintiff may have his aCtion again the 
eſcape ; for by ſuch returns the ſheriff hath concluded him- 
ſelf. And this word concludes is taken in another ſenſe, 
as for the end or latter part of any declaration, bar, repli- 
cation, &c. As where to the bar there ought to be a re- 
plication, the conclu/ion of his plea ſhall be, Et hoc paratus 
eft verificare. If in dower, the tenant plead, that he 
was never ſeized to render dower, the concluſion ſhall be 
Et de hoc ponit ſe ſuper patriam. And in what manner 
the concluſion ſhall be, according to the nature of ſeveral 
actions, ſee Kitchin, fol. 219, 220. WE 
Concozd (Concordia) Is the common law, by a 
pR_ ſignification, defined to be the very agreement 
etween parties, that intend the levying of a fine of 
Iands one to the other, how, and in what manner the 
land ſhall paſs; in the form whereof many things are to 
be conſidered. 7/2ft. part 2. Symb. tit. Fines and Con- 
cords, ſett. 30. whom read at large. Concord is alſo an 
agreement made upon any treſpaſs committed between 
two or more, and is divided into a concord executory, and 
concord executed. See Plowd. fol. 5 & 6. Remiger and 
Fogaſſa's caſe, where it appeareth by ſome opinions, that 
the one bindeth not, as being imperfect ; the other ab- 
ſolute, and ties the parties : and yet by ſome opinions in 
the ſame caſe, it is affirmed, that agreements executory 
are "I and no leſs bind than agreements executed, 
0. 8. b. | 


Concubarta, A fold, a pen, or place where cattle lie 
together —— Willielmus de Putot conced:it hoſpitals de 
T helesford unam dimidiam virgate terre in Ellora—— 
r_ & integre in vits, ſemitis, terris, pratis, concu- 
bariis & paſturis, cum omnibus ayſramentis,——Cartular. 
de Thelesford, MS. | 

Concubinage (Fr.) Signifies properly the keeping a 
whore for onz's:own filthy uſe : but it is uſed as an excep- 
_ tionagainſt her whofues for dower, alledging thereby, that 
ſhe was not a wife, lawfully married to the party, in whoſe 
lands ſhe ſeeks to be endowed, but his concubine. Britton, 
wp. 107. Bradton, lib. 4. traf. b. cap. 8. who tells us, 

hat concubinage may be lawful, quoad haredem & ha- 
reditatis cceonen 1 but not guoad dotem, lib. 3. c. 28. 
By which it muſt not be intended ſuch concubinage which 


tends to fornication ; but ſuch as was allowed in {cripture |. 


to the patriarchs, 972: Secundum 
dignitatem tamen uxoris dutitur, 
Condate, Congleton in Cheſhire. = | 


legem matrimonit, infra 


Contercum, Che/er wpon the Street, in the biſhoprick | 


of Durham. | . | | 
Conders, May ſeem to'proceed from the French con- 
dure, 1. e. gubernare; they are ſuch as ſtand upon high 
places near the ſea-ceafts,: at the time of herring-fiſhing, 
'to make figns with boughs,. &c. in their hands unto the 
fiſhers, which way the ſhoal of herrings paſſeth ; for that 
doth apex: better to ſuch as ſtand upon ſome high cliff 
'on the ſhore, by a kind of blue colour that the ſaid fiſh 
cauſeth in the water, than to thoſe that are in the ſhips. 
Theſe are otherwiſe called hewers (probably from the 
French huyer, exclamare) and balkers, direfiors, and 
guiders, as appeareth by the ſtatute anno 1 Facobi, c. 23. 
Convis, A ridge of land: Puandam parcellam cujuſdam 
condis juxta campum iþſorum. Du Freſne. | 
Condicton (Conditio) Is a reſtraint or bridle annexed 
toa thing, ſo that by the not performance, the party to 
- It ſhall receive prejudice and loſs, and by the performance, 


commodity and advantage. Wt. part 1, Symb. lib, 2. Lenka 1 Rel, Abr. 410. 


eritf. for the | 


| 


—— 


feft. 156. and Co. lib, 3. Pennant's cafe 


implied, &c, Condition collateral is 


performance thereof continues the eltate, 


cefttet que uſe, 


-then he ſhall pay his rent to the recoverors, 


BON 


» fol. 64. Of theſe 


conditions there are divers:kinds, condition collateral, cond; 
tron in fat, condition in law, condition exprefl, and condi 
that which - 


to any collateral a&, as: that the leflze a = annexed 


. L 
Canterbury, Co. lib. 3. fol. bs. Condition in fag i 


which is expreſt in plain words in any fe 
or grant : Condition in law is plied, 9a Ys ws, 
expreſt in the grant. Alſo conditions are either Preced | 
and going before the eſtate, and are executed or ale 
ſubſequent and executory. Condition precedent doth ; G 
and gain the thing or eſtate made upon that condition ; 6 
the performance of it. Condition ſubſequent keeps a d 
continues the thing or eſtate made upon condition, þ th 
performance of it. Condition precedent is, when bg Hy X 
made for life to one upon condition, that if the leſſee will 
pay to the Jeffor 201. at ſuch a day, then he ſhall has 
fee-ſimple. Here the condition precedes the eſtates in fee- 
ſimple, and upon performance of the condition gains the 
tee-ſimple. Condition ſubſequent is, when one orants to 
7. 8. his manor of Dale in tee-f:mple, upon condition 
that the grantee ſhall pay to him art ſuch a day 20/ i 
elſe that his eſtate ſhall ceaſe; here the condition j; 
ſubſequent, and following the eſtate in fee, and upon the 
Cowell, edit, 

1727. | 
| By the word condition is uſually underſtood ſome qua- 
lity annexed to a real eſtate, by virtue of which it may 
be defeated, enlarged, or created upon an uncertain event. 
Co. Lit. 201, | DET 

Alſo qualities annexed to perſonal contraQts and agree- 
ments are frequently called conditions, and theſe mult alo 
be interpreted according to the real intentions of the 
parties, and are uſually taken moſt ſtrongly againſt the 
party to whom they are meant to extend, leſt by the ob- 
ſcure wording of his own contract he ſhould find means 
to evade and elude it. x Bac. Abr. 395. 


» 


I. By what words conditions are created by a ded, and 
in a will, 113-2 | | 


"*% conditions precedent and ſubſequent. 


3. What ſhall excuſe the performance « conditions, Viz, 
the aft of God, adt of the law, att of the parties, and ac 
of a ſtranger. | 


I. By what words conditions are created in a deed, ans 
in a will, | vo | 
\ Lord Coke fays, that by inſerting the very word con- 
dition or ſub conditiene, conditions are moſt properly cre- 
ated, but there are alſo others, ſays he, that will do-as 
effeQually as the word proviſo, but then it muſt not de- | 
pend upon another ſentence; alſo it muſt be the words of 
the grantor, and compulſory to enforce the grantee ts do 
ſome at, Co. Lit. 203. , | | 

It is ſaid to have been adjudged, that a feoffment « 
intentione does not make a condition, and it is only 4 
confidence or truſt, unleſs an expreſs re-entry be limited. 
1 Rol. Abr. OF >. 7+ W's + 21404 $068 D006 oy 

Recoveries to an uſe before 27 Hen. 8. leaſed by 1n- 
denture for ent Shay" years, and the leſlee, by the ſame 
deed, covenanted with the recoverors to pay the rent to 
his heirs and aſſigns ; proviſo ſemper, that 
? makes not his heirs male his aſligns, tha! 
their heirs 


but 


if ce/tut que u 


and afligns ; this ' proviſo makes not a condition, 
only abridges the covenant, Cro. Ez. 73. 

If a man, leaſes to a woman for forty years, upon Con- 
dition that j illa tamdiu viveret & cuftodiret & pam 3 
ſole widow, and ſhould inhabit upon the premiſſes; this 15 
not any condition, for the word þ makes the _ 
uncertain, whether anotlier thing was intended beſides as 
ceſſer of the term, or the re-entry. 1 Kel. Abr. #5 . 

So if a man leaſes lands to another, prov1/9 ſit r 
rent be arrear, this.is not a condition, becauſe the hi: 
fi makes the intention uncertain ; for where the prom I 
is hypothetical, it ought to be ſhewed what he wo 


If 


G0 MN 


f a man caſes land to another, proviſo if the rent be 


kind, it ſpall be lawful for him to reſtrain, and not being 
, ond the ground to re-enter into the premiſjes, and the 
lM {LO again in his former eſtate; that 1s no good 


"dition, for the words are not, that he ſhall reſtrain 
( i b | s 


he goods upon the tenement z nor 1s it known what is 
: 1ended by the word ſufficient, ſcilicet, ſufficient repara- 
= rent, Gc. and the words the ground to re-enter into 
the premi 5, are inſenſible. 1 Rel, Abr. 410. | 
A. and B. were bound to ſtand to the award of certain 
"ſons, who awarded that A. ſhould pay unto B. 20 5. 
fer an. during ſix years, towards the education and 
bringing uþ of ſuch a one an infant, and within the two firſt 
zars of the faid term the infant died, ſo as now there 
needeth not any ſupply towards his education ; yet it was 
adjudged, that the yearly ſum onght to be paid for the 
whole term after, for the words (towards his education) 
are but to ſhew the intent and conſideration of the pay- 
ment of that ſum, and no words of condition; &c. 2 
Le. 154. in pl. 186. 19 Eliz. C. B. Anoww. gs 
In ſome caſes this word pro does not make a condition ; 
as if before the ſtat. of Jill, 3. land was given pro homa- 
giz ſuo, there, if the homage be not done, the feoffor 
could nor re-enter, but he ought to diſtrain.” Arg. 2 Le. 
128. Mich. 29 Eliz. | 
Divers words of themſelves make eſtates upon condi- 
tion ; among which 1s /ub condittone ; as if A, enfeoffs B. 
to have to B. and his heirs, upon condition that B. and 
his heirs pay, &c. to the ſaid 4. annually ſuch a rent, &c. 
the feoffee has an eſtate upon condition. _ Lite. /. 328. 
Regularly the word (pro) does not import a condition, 
tho' it has the force of a condition when the thing granted 
is executory, and the conſideration of the grant is a ſervice, 
er ſme ſuch thing, for which there 15 no remedy, but the 
fuubþing the thing granted, as in the cafe of an annuity 
granted þro conjilio, or for executing the. office of a 
tteward of a court, or the ſervice of a captain or keeper 


of a fort; here the failure of giving counſel, or perform-. 


ing the ſervice, is a kind of eviction of that which 1s to 
be done for the annuity, the grantor having no means 
either io exaCt the counſel, or recompence for it, but by 
ſtopping the annuity z and in theſe caſes the condition 15 
not precedent, and therefore the performance thereof need 
not be averred when the annuity is demanded. Per Hs- 
bart Ch. J. Hob. 41. Mich. 10 Fac. in the caſe of 
(rober v. Andrews. 

Leaſe of land paying rent is no condition ; ſo a power 
to dig up trees, making up the hedge again, is not a con.J1tion, 


but covenant lies for not repairing the hedge. 2 Show. 202. 


' Rl. 209. Paſch. 34 Car. 2. B. R. Anon”. 

If 4. enteoffs B. upon condition that he ſhall render 
to C. and his heirs, a yearly rent of 20s. and if B. and 
his heirs fail of payment thereof, that then 4. and his 
heirs may enter, this is a good condition ; for though a 
rent cannot be reſerved to a ſtranger, yet yearly rent in 
this caſe ſhall be intended of a yearly ſum of 20s. in 
grols. Lit. ſe. 345. Co. Lit. 213. @. 

lf 4. being ſeiſed in fee of the manor of B. and of di- 
res lands in C, then in the poſſeſſion of D. for ſeveral 
jars to come, makes a feoffinent thereof to E. to the 
ule of himſelf in tail male, remainder to F. in tail male, 
Ge, provided that F. or the heirs male of his body, in 
Wiomſoever of them the inheritance in tail of all the pre- 
miles Mall happen to be, ſhall pay to the daughter of A. 
2997, according to the laſt will of A. and 4. makes a 
letter of attorney to F. S, to enter into the manor of B. 
an, the lanis in C, and in his name to take poſſeſſion and 
Cliver it to EF, whereupon polleſſion is given to C. of all 
bet what was in the poſſeſion of D. and D. never at- 
torns, ſo that the lands in C. paſſed not ; and after 4. by 
vill bequeaths 2001. to his dau ghter, and dies without iſſue, 
Jt F, is not bound by this condition, becauſe he hath 
pot all the land according to the purport of the con61tion, 
Which was, that he that had all ſhould pay, &c. and a 
cdition ovght to be taken ſtrictly. Popþh. 102, 103» 
it the eondition of an obligation be in this manner, 
Viz. The condition of this obligation is ſuch, that if the obligor 
ſoul appear coram Domino Rege apud Weſtmon* fuch a 
W. ad goat, &c. then the condition of this obligation 

ol, 1, 


C O N 


ſhall be void, or elſe the ſame ſhall be in full power and vir 
fue ; yet this is a good condition, for the ſenſe is perfect 
without theſe laſt words, and they ſhall be rejeted for 
their abſurdity and repugnancy. 2 Sand. 6 | 

As the intent of the er chiefly governs In wills; 
ſuch conſtruQtion is always made of the words as will beſt 
ſupport his intent, and therefore theſe words ad faciendum; 
faciends ea intentione, ad effetum, &c. in a will cieate a 
condition. Co, Lit. 204. a. See Devile, UNill, 

So if a man ſeiſed of ſocage lands, baving two daugh- 
ters, deviſes it to one of the daughters, to have and to 
hold to her and her heirs, to pay tv her ſiſter a certairt 
ſum of money at a certain day; theſe words make a 
condition ; ſo that the other ſiſter, if the money is not 
paid, may enter in moiety for the condition broke, be- 
cauſe otherwiſe ſhe ſhall be remedileſs. 1 Rol. Abr. 410, 
411. Cro, Eliz, 146, - 

But if a man devifes lands to Z. for life, paying to C. 
6 /. rent yearly, which he wills to be paid at two feaſts 
half-yearly, and if it be arrear, then it ſhall be lawful to 
C, to diſtrain; it ſeems this word paying makes not a 
condition, inaſmuch as a diſtreſs is limited for non-pay- 
ment thereof. 1 Rol. Abr. 411, 


make diſtribution of the money for his foul, and dies ; 
if the executor does not ſell it, the heirs may enter, for 
this creates a condition. 1 Rel. Abr. 410. 38 Af. 3. 
A. deviſed lands in London to B. and C. to hold in coms- 
mon, upon condition to pay a rent to his wife at the four 
uſual feaſts of the year ; and if the rent be behind by fix 
weeks, being lawſully demanded, that it ſhall be lawful fet 
the wife to diftrain;, and added, that lis full intent was 
that ſhe ſhould be annually paid the ſaid rent accordingly, 
The queſtion was, if the entry of the heir be lawful or 
not? orif the penalty of the expreſs condition be deſtroyed 
by the penalty of the diſtreſs, and fo a limitation of the 
payment of the rent to the feme, and the heir to take no 
advantage of the breach of the condition ? Manwood and 
Mecunſon held, that the heir ſhould not enter for the 
breach ; but Dyer and Aarper e contra clearly ; and fo was 
the opinion of //ray Ch. J. and Saunders Ch. B. in pra- 
ſentia Manwond ad Menſam, and that both penalties, 
viz, the condition and re-entry, and the diſtreſs to the 
feme for non-payment, are good remedies and ſecurities 
for the firm payment of the rent to the feme according to 
the intent of her baron; and as to the demand of the 
rent, they thought ſhe need not make any fueh demand; 


but that it is payable by the deviſees at their peril, if they * 


would ſave their land ; but that the feme ought to demand 
it before ſhe makes any diſtreſs. D. 348. a. b. þl. 13. 
Hill. 18 Eliz. Anon”. 


a rent-charge of 51. fer ann. out of it to his younger ſon, 
towards his education and bringing-up in learning ; and if 
in pleading the deviſee ought-to aver, that he was brought 
up in learning, was the queſtion ; and it was holden by 
Dyer, Manwood, and Mounſon, that ſuch averment needs 
not, for 12e deviſe is not conditional, and therefore, altho” 


he be not brought up in learning, yet he ſhall have the 


rent, © Le. 154. þ1:-186., 19 Eliz, C. B. Anon, 

A man deviſed land to his wife, proviſo my will ts, 
that ſhe ſhall keep it in good repairs, cited per cur. to have 
been adjudged, Le. 174. in þp1..242. Trin. 3o Eliz, 

A. deviſed lands to B. paying 401. to C. it is a good 
condition ; for C, has no other remedy, and a will ought 
to be expounded according to the intent of the deviſor, 
fer Wray. Le. 174. þl. 242. Trin. 3o Eliz. B. R. 

A man deviſed a houſe in London to his wife; provided 
if ſhe clearly departs out of London, and dwells in the 
country, that ſhe ſhall have a rent out of the ſame, &c. It 
was agreed, that this was a good proviſo to determine her 
eſtate, though there be no words that the eſtate ſhall 
ceaſe, &c. Cro. E. 238. þl. 5. Trin. 33 Eliz. B. R. Allen 
v. Hill. | | 


2. Of conditions precedent and ſubſequent. 


Conditions precedent are ſuch as muſt be' punQuually 
performed before the eſtate can velt ; but on a condition 


| 6X | ſubſequent 


It a man deviſes land to his executor to ſell, and to + 


4. ſeiſed of land in fee, by his will in writing granted 
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C O N 
Concionatoz, A common-council-man, a #t-worthy, 
a freeman called to the hall, or afſembly.—— 2 uadam 
 tempore cum conveniſſent concionatores Angliz apud Lon- 
doniam, &c. Hiſtory. Elien. edit. Gale, cap. 46. 
_ © Concluſion (Conclufto) Is when a man upon his own 
' a& upon record hath charged himſelf with a duty, or 
other thing. As if a freeman confeſs himſelf to be' the 
villain of 4. upon record, and afterward A. takes his 
goods, he ſhall be concluded to fay in any other action 
or plea afterwards, that he is free, by reaſon of his own 
confeſhon. So if the ſheriff, upon a capzas to him directed, 
returns that he hath taken the body, and yet hath not 
the body in court at the day of the return, he ſhall be 
amnarced ;3 and if it were upon a _ ad ſatisfac. the 
plaintiff may have his aftion _ the ſheritf. for the 
eſcape ; for by ſuch returns the ſheriff hath concluded him- 
ſelf. And this word concludes is taken in another ſenſe, 
as for the end or latter part of any declaration, bar, repli- 
cation, &c. As where to the bar there ought to be a re- 
plication, the conclu/ion of his plea ſhall be, Et hoc paratus 
et verificare, If in dower, the tenant plead, that he 
was never ſeized to render dower, the concluſion ſhall be 
Et de hac ponit ſe ſuper patriam. And in what manner 
the concluſion ſhall be, according to the nature of ſeveral 
actions, ſee Kitchin, fol. 219, 220. 

Concozd (Concordia) Is the common law, by a 
FRn_ ſignification, defined to be the very agreement 


etween parties, that intend the levying of a fine of 


lands one to the other, how, and in what manner the 
land ſhall paſs; in the form whereof many things are to 
| be conſidered. 7/Y2ft. part 2. Sym. tit. Fines and; Con- 
cords, ſet. 30. whom read at large. Concord is alſo an 
agreement made upon any treſpaſs committed between 
two or more, and is divided into a concord executory, and 
concord executed. See Plowd. fol. 5 & 6. Remiger and 
Fogaſſa's caſe, where it _—_— by ſome opinions, that 
the one bindeth not, as being imperfect ; the other ab- 

ſolute, and ties the parties : and yet by ſome opinions in 
_ the ſame caſe, it is affirmed, that agreements executory 
are 5"W and no leſs bind than agreements executed, 
0. 8. b. | . 


Concubarta, A fold, a pen, or place where cattle lie 
together —— Willielmus de Putot concedit hoſpitalt de 
Thelesford unam dimidiam virgate terre in Eflora—— 
| grunts & integre in viis, ſemitis, terris, pratis, concu- 

bariis & paſturis, cum omnibus ayſramentis,——Cartular. 
de Thelesford, MS. 

Concubinage (Fr.) Signifies properly the keeping 
whore for onz*'s:own | 


ſhe was not a wife, lawfully married to the party, in whoſe 
lands ſhe ſeeks to be endowed, but his concubine. Britton, 
cap.'107. Bratton, lib. 4. traf. 6. cap. 8. who tells us, 

hat concubinage may be lawful, quoad haredem & he- 
reditatis facet jonem ; but not 


By which it muſt not be intended ſuch concubinage which 


tends to fornication ; but ſuch as was allowed in fcripture |. 


to the patriarchs, viz: Secundum legem matrimonit, infra 
dignitatem tamen uxortis dutitur, LETTINGS 
'Condate, Congleton in Cheſhire. 


Contercum, Cheer pon the Street, in the biſhoprick | 


of Durham, . | F 
_ Conders, May ſeem toproceed from the French con- 
duire, 1, e. gubernare; they are ſuch as ſtand upon high 
places near the ſea-ceafts, at the time of herring-fiſhing, 
'to make figns with boughs, &c. in their hands unto the 
fiſhers, which way the ſhoal of herrings paſſeth ; for that 
doth appear better to ſuch as ſtand upon ſome high cliff 
on the ſhore, by a kind of blue colour that the ſaid fiſh 
cauſeth in the water, than to thoſe that are in the ſhips. 
Theſe /are otherwiſe called hewers (probably from the 
French huyer, exclamare) 'and balkers, direftors, and 
guiders, as appeareth by the ſtatute anno 1 Facobi, c. 23. 
Convis, A ridge of land: 2uandam parcellam cujuſdam 
condis juxta campum ipſorum. Du Freſne, : 
Condition (Conditio) Is a reſtraint or bridle annexed 
toa thing, ſo that by the not performance, the party to 
- It ſhall receive prejudice and loſs, and by the performance, 
commodity and advantage. Wt. part 1, Symb. lib, 2. 


y uſe: but it is uſed as an excep- | 
tionagainſt her whofues for dower, alledging thereby, that 


wp dotem, lib. 3. c. 28. 


-then he ſhal] pay his rent to the recoverors, their heirs 


fi makes the intention uncertain 


CC ON 


ſeat. 56. and Co. Ib,'3. Pennant's caſe. : ] 
conditions there are divers:kinds, AO "the 
tron mm fat, condition in law, condition expreſt; and cy _ 


implie » &c, Condition collateral is that wh h i 
to any collateral aQt, as.that the leſite - "a —— 
Canterbury. Co. lib. 3- fol. 65. 80 to 


Herb Condition i F 
which is expreſt in plain words in any Coffs 2g 
or grant: Condition in law is implied, though not 3 F 
expreſt in the grant. Alfo conditions are either precede 
and going before the eftate, and are executed, or cle 
ſubſequent and executory. Condition precedent doth n 
and gain the thing or eſtate made upon that condition - 
the performance of it. Condition ſubſequent keeps _ 
continues the thing or eſtate made upon condition, b the 
performance of it. Condition precedent is, when Kg is 
made for life to one upon condition, that if the leflee will 
pay to the Jeffor 201. at ſuch a day, then he ſhall have 
fee-ſ1mple. Here the condition precedes the eſtates in fee- 
ſimple, and upon performance of the condition 2ains the 
tee-fimple. Condition ſubſequent is, when one orants to 
7. 8. his manor of Dale in fee-f:mple, upon AR" > fo 
that the grantee ſhall pay to him ar ſuch a day 201, bi 
elſe that his eſtate ſhall ceaſe; here the conditicy is 
ſubſequent, and following the eſtate in fee, and upon the 
performance thereof continues the eſtate, Cowell, edit, 
1727. 

By the word condition is uſually underſtood ſome qua- 
lity annexed to a real eſtate, by virtue of which it may 
be defeated, enlarged, or created upon an uncertain event. 
Go, Li $01: >; | SD OTIEITY 

Alſo qualities annexed to perſonal contracts and agree- 

ments are frequently called conditions, and theſe muit alſo 
be interpreted according to the real intentions of the 
parties, and are uſually taken moſt ſtrongly againſt the 
party to whom they are meant to extend, leſt by the ob- 
ſcure wording of his own contract he ſhould find means 
to evade and elude it. 1 Bac. Abr. 395. 


I. By what words conditions are created by a dzed, and 
mn a will. M3: | i | 


2, Of conditions precedent and ſubſequent, 

3- What fhall excuſe the performance of conditions, vit. 
the aft of God, att of the law, att of the parties, and adi 
of a ſtranger. PETR 


I. By what words conditions are created in a deed, and 
n a will, | 


\ Lord Coke fays, that by inſerting the very word con- 
dition or ſub conditione, conditions are moſt properly cre- 
ated, but there are alſo others, ſays he, that will do as 
effeQually as the word proviſo, but then it muſt not de- 
pend upon another ſentence; alſo it muſt be the words of 
the grantor, and compulſory to enforce the grantee te do 
ſome at, Co. Lit. 203. 65.209 | ns 

It is ſaid to have been adjudged, that a feoffment « 
intentione does not make a condition, and it is only a 
confidence or truſt, unleſs an expreſs re-entry be limited. 
1 Rol. Abr. 407. © 11251 30010640009: 

Recoveries to an uſe before 27 Hen. 8. leaſed by in- 
denture for ninety-nine years, and the leſſee, by the ſame 
deed, covenanted with the recoverors to pay the rent to 
.ceflui que uſe, his heirs and aſſigns ; proviſo ſemper, - 
if ceftui que uſe makes not his heirs male his aſligns, tiat 
and affigns; this proviſo makes not a condition, but 
only abridges the covenant, Cro. Ez. 73: 

If a man, leaſes to a woman for forty years, 
dition that  illa tamdiu viveret & cuflodiret oof 
ſole widow, and ſhould inhabit upon the/premultes; £915 1? 
not any condition, for the word ſ makes the _— 
uncertain, whether anotlier thing was intended beſides | 
ceſſer of the term, or the re-entry. 1 Kol. Abr. #5 K 

So if a man leaſes lands to pray mou Hp as 
rent be arrear, this 15 not A oe _ = rk 7 


is hypothetical, it ought to be ſhewed what he wou! 


upon Ccon- 


e iþ/am 2 


[ Rave, 1 Rel, Abr. 410, 


If 


CON 


* 2 man leaſes land to another, proviſo if the rent be | 
- 1. it ſhall be lawful for him to reſtrain, and not being 
_—_ he ground to re-enter into the premiſſes, and the 


7 ts have again in his former eſtate; that 1s no good 


ſufficient, T 


dition "oe" LES 
hs noods upon the tenement; nor 1s it known what is 


- 1ended by the word ſufficient, ſcilicet, ſufficient repara- 
_ rent, &c. and the words the ground to re-enter into 
th bremiſſes are inſenſible. 1 Rel, Abr. 410. 

4. and B. were bound to ſtand to the award of certain 
rſons, who awarded that A. ſhould pay unto B. 20 5. 
jr am. during fix years, towards the education and 
bringing up of ſuch a one an infant, and within the two firſt 
zars of the ſaid term the infant died, ſo as now there 
necdeth not any ſupply towards his education ; yet it was 
adjudged, that the yearly ſum ought to be paid for the 
whole term after, for the words (towards his education) 


ire but to ſhew the intent and conſideration of the pay- 


ment of. that ſum, and no words of condition; &c. 2 
Le. 154+ in pl. 186. 19 Eliz. C. B. Anon. = 

In ſome caſes this word pro does not make a condition ; 
as if before the ſtat, of Jill. 3. land was given pro homa- 
gis ſuo, there, if the homage be not done, the feoffor 
could nor re-enter, but he ought to diſtrain, 
128. Mich, 29 Eliz. 

Divers words of themſelves make eſtates upon condi- 
tion ; among which 1s /ub conditione ; as if 4, enfeoffs B. 
to have to B. and his heirs, upon condition that B. and 
his heirs pay, &c. to the ſaid 4. annually ſuch a rent, &c. 
the feoffee has an eſtate upon condition. Lite. /. 328. 

Regularly the word (pro) does not import a condition, 
tho' it has the force of a condition when the thing granted 
is executory, and the conſideration of the grant is a ſervice, 
er ſome ſuch thing, for which there is no remedy, but the 
fbbing the thing granted, as in the cafe of an annuity 
oranted pro conjelio, or for executing the. office of a 
ſteward of a court, or the ſervice of a captain or keeper 
of a fort; here the failure of giving counſel, or perform- 
ing the ſervice, is a kind of eviftion of that which 1s to 
be done for the annuity, the grantor having no means 
either io exaCt the counſel, or recompence for it, but by 
ſtopping the annuity z and in theſe cafes the condition 1s 
not precedent, and therefore the performance thereof need 
not be averred when the annuity is demanded. Per Ho- 
bart Ch. J. Hob. 41. Mich. 10 Fac. in the caſe of 
Cropber v. Andrews. | 

Leaſe of land paying rent is no condition ; ſo a power 
tr dig uþ trees, making up the hedge again, 1s not a con.!ition, 
but covenant lies for not repairing the hedge. 2 Show. 202, 
#1. 209. Paſch. 34 Car. 2. B. R. Anon. = 

If 4. enfeoffs B. upon condition that he ſhall render 
to C, and his heirs, a yearly rent of 20s. and if B. and 
his heirs fail of payment thereof, that then 4. and his 
heirs may enter, this is a good condition ; for though a 
rent cannot be reſerved to a ſtranger, yet yearly rent in 
this caſe ſhall be intended of a yearly ſum of 205. in 
grole,” "Liz, ef. 345. Co. Lit. 213.6. | 

if 4. being ſeiſed in fee of the manor of B. and of di- 
rers lands in C, then in the poſſeſſion of D. for ſeveral 
years to come, makes a feoffinent thereof to E. to the 
ule of himſelf in tail male, remainder to F. in tail male, 
Gc. provided that F. or the heirs male of his body, in 
Whomſoever of them the inheritance in tail of all the pre- 
miſes (hall happen to be, ſhall pay to the daughter of A. 
200 |, according to the laſt will of A. and 4. makes a 
letter of attorney to F. S. to enter into the manor of B. 
and the lanis in C, and in his name to take poſſeſſion and 
Giver it to FE. whereupon polleſſion is given to C. of all 
ut what was in the poſſeſſion of D. and D. never at- 
torns, fo that the lands in C. paſſed not ; and after 4. by 
Will bequeaths 200 /. to his dau ghter, and dies without iſſue, 
JF. is not bound by this condition, becauſe he hath 
wt all the land according to the purport of the congition, 
Vhich was, that he that had all ſhould pay, &c. and a 
dition onght to be taken ſtrictly. Poph. 102, 103. 

.* the condition of an obligation be in this manner, 
Vit. The condition of this obligation is ſuch, that if the obhigor 
ſrall appear coram Domino Rege apud Weſtmon' ſuch a 


v, ad reſpond”, &c. then the condition of this obligation 
OL. I, 


for the words are not, that he ſhall reſtrain | 


Arg. 2 Le. 


C ON 


ſhall be void, or elſe the ſame ſhall be in Full power and vir: 
tue ; yet this is a good condition, for the ſenſe is perfect 
without theſe laſt words, and they ſhall be rejected for 
their abſurdity and repugnancy, 2 Saud. 78. 

As the intent of the teſtator | chiefly governs In wills, 
ſuch conſtruQtion is always made of the words as will beſt 
ſupport his intent, and therefore theſe words ad facienaumz 
faciendo ea intentione, ad effetum, &c. in a will create a 
condition, Co, Lit. 204. a. See Deviſe, Ul, 

So if a man ſeiſed of ſocage lands, having two daugh- 
ters, deviſes it to one of the daughters, to have and to 
hold to her and her heirs, to pay to her ſiſter a certain 
ſum of money at a certain day; theſe words make 4 
condition z ſo that the other ſiſter, if the money is not 
paid, may enter in moiety for the condition broke, be- 
caule otherwiſe ſhe ſhall be remedileſs. 1 Rel. Abr. 410, 
411. Cro. Eliz, 146. FE | 

But.if a man deviſes lands to B. for life, paying to C. 
6 /. rent yearly, which he wills to be paid at two feaſts 
half-yearly, and if it be arrear, then it ſhall be lawful to 
C, to diſtrain ; it ſeems this word Faying makes not a 
condition, inaſmuch as a diſtreſs is limited for non-pay: 
ment thereof. 1 Rol. Abr. 411, | 


make diſtribution of the money for his ſoul, and dies ; 

if the executor does not ſell it, the heirs may enter, for 

this creates a condition. 1 Rel, Abr. 410. 38 Af. 3. 

A. deviſed lands in London to B. and C. to hold in com- 

mon, upon condition to pay a rent to his wife at the four 
uſual feaſts of the year ; and if the rent be behind by fix 
| weeks, being lawſully demanded, that it ſhall be lawful fet 
the wife to diſtrain ; and added, that lis full intent was 
that ſhe ſhould be annually paid the ſaid rent accordingly; 
The queſtion was, if the entry of the heir be lawful or 
not? orif the penalty of the expreſs condition be deſtroyed 
by the penalty of the diſtreſs, and fo a limitation of the 
payment of the rent to the feme, and the heir to take no 
advantage of the breach of the condition ? Manwood and 
 Mounſen held, that the heir ſhould not enter for the 
breach ; but Dyer and Aarper e contra clearly ; and fo was 
the opinion of I/Vray Ch. J. and Saunders Ch. B. in þra- 
fentia Manwood ad Menſam, and that both penalties; 


for the firm payment of the rent to the feme according to 
the intent of her baron; and: as to the demand of the 
rent, they thought ſhe need not make any fueh demand; 


would fave their land ; but that the feme ought to demand 
it before ſhe makes any diſtreſs. D. 348. a. b. þl. 13. 
Hill. 18 Eliz. Anor. DO | 

A. ſeifed of land in fee, by his will in writing granted 
a rent-charge of 51. per ann. out of it to his younger ſon, 
towards his education and bringing-up in learning ; and it 
in pleading the deviſee ought-to aver, that he wag brought 
up in learning, was the queſtion ; and it was holden by 
Dyer, Manwoed, and Mounfon, that ſuch averment needs 
not, for te deviſe is not conditional, and therefore, altho* 
he be not brought up in learning, yet he ſhall have the 
rent, = Le. 154. fl: 186. 19 Eliz, C. B. Anon, 

A man deviſed land to his wife, proviſo my will ts, 
that ſhe ſhall keep it in good repairs, cited per cur. to have 
been adjudged, Le. 174. in pl. 242. Trin. 30 Eliz. 

A. deviſed lands to B. paying 401. to C. it is a good 
condition ; for C, has no other remedy, and a will ought 
to be expounded according to the intent of the deviſor, 
fer Wray. Le. 174. þl. 242. Trin. 3o Eliz, B. R. 

A man deviſed a houſe in London to his wife; frovided 
if ſhe clearly departs out of London, and dwells in the 
country, that ſhe ſhall have a rent out of the ſame, &c. It 
was agreed, that this was a good proviſo to determine her 
eſtate, though there be no words that the eſtate ſhall 
ceaſe, &c. Cro, E. 238. þl. 5. Trin. 33 Eliz. B. R. Allen 
v. Hill, | | 


2. Of conditions precedent and ſubſequent, 


Conditions precedent are ſuch as muſt be punually 
performed before the eſtate can veſt ; but on a condition 


| 6 X ſubſequent 


It a man deviſes land to his executor to ſell, and to - 


viz, the condition and re-entry, and the diſtreſs to the 
feme for non-payment, are good remedies and ſecurities 


but that it is payable by the deviſees at their peri], if they * 
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ſubſequent the eſtate is immediately executed « yet the 
continuance of ſuch eſtate dependeth on the breach or 


performance of the Eq. Abr. 


" KOG»:/. / wer 
As if I grant, that if 4. will go to ſuch a place about 
my buſineſs, that he ſhall have ſuch an eſtate, or that he 
ſhall have 10. &c. this is a condition precedent. 1 Roll. 
Abr. 414. Es « | 

So if I retain a man for 4os. to go with me to Rome, 
this is a condition precedent, for the duty commences by 
going to Rome. 1 Roll. Abr, 914. 

So if a man by will deviſes certain legacies, and then 
deviſes all the reſidue of his eſtate to his executor, after 
debts, legacies, &c. paid and diſcharged, this is a condi- 
tion precedent ; ſo that the executor cannot have the re- 
{idue of the eſtate before the debts and legacies are diſ- 
charged. 1 Rll. Abr. 415. 1 Jones 327. Gro Car. 335: 

But if a man deviſes a term to A. and that if his wife 
ſuffers the deviſee to enjoy it for three years, that ſhe ſhall 
| have all his goods as executrix ; but if ſhe diſturbs 4. then 
he makes B. executor, and dies, his wite is executrix pre- 
ſently ; for though in grants the eſtate ſhall not veſt till 
the condition precedent is performed, yet it is otherwiſe 
in a will, which muſt be guided by the intent of the. par- 
ties; and this ſhall not be conſtrued as a condition prece- 
dent, bur only as a condition to abridge the power of be- 
ing executrix, if ſhe perform it not. Cro. Eliz. 219. 

If 4. tenant for life, and &. in reverſion in fee, cove- 
nant to levy a fine, and that it ſhall be to the uſe of 4. 
and his heirs, /: R. does not pay 105. to A. the tenth of 
September after ; and if he does pay, then to the uſe 
' of 4. for life, and after to the uſe of R. in fee ; in this 
caſe, this word fi, &c. is a condition ſubſequent, and not 
precedent ; ſo that 4. hath an eſtate in fee till R. pays 
the 10 s. becauſe there is a day limited for the payment of 
the 105. and the ſubſequent words explain the intent to 
be a ſubſequent condition, /. And if he pays it, then it 
ſhall be to A. for life, and after to the uſe of R. in fee, 


Pane Go. Lit. 218. 


which ſhews the intent to be that 4. ſhall have an eſtate. 


in fee till the 105. paid. 1 Roll. Abr. 415, 416. 

' Deviſe to the firſt ſon of 4, if he takes my name, if not 
to B, A. dies without iſſue. B. ſhall take; for the re- 
fuſal of 4.'s ſon is not a condition precedent, but a pre- 
cedent eſtate attended with theſe limitations. Per Treby 
Ch. Juſtice, and judgment accordingly. 1 Salk. 230, 

#1. 8. Trin. 9 Will. 3. C. B. Scattergood v. Edge. 
| Where the one promiſe is the conſideration of the other, 
and where the performance and not the promiſe is, muſt 
be gathered from the words and nature of the agreement, 
and depends intirely thereupon ; for, if in caſe there were a 
politive promiſe that one ſhould releaſe his equity of redemp- 
tion, and on the other fide that the other would pay 7 /. 
then the one might bring his aCtion without any averment 
of performance; but where the agreement is, that the 
plaintiff ſhould releaſe his equity of redemption, in conſi- 
deration whereof the defendant was to pay him 7/. ſo 
that the releaſe is the conſideration, and therefore being exe- 
cutory, it is a condition precedent, which mult be averred. 
I2 Mod. 455, 460, Paſch. 13 Will. 3. by Holt Ch. ſu- 
tice, in delivering the opinion of the court in the caſe of 
Thorp v. Thorp. | Pot 

If there be a day /et for the payment of money, or diing 
the thing which one promiſes, agrees, or covenants to do 
For another thing, and that day happens to incur before the 
time, '7he thing for which the promiſe, agreement, or co- 
venant is made, is to be performed by tenor of the agree- 
ment, there, though the words be, that the party ſhall pay 
the money, or do the thing for ſuch a thing, or in conſide- 
ration of ſuch a thing ; after the day is paſt the other 
ſhall have aCtion for the money, or other thing, though the 
thing for which the promiſe, agreement, or covenant 
was made be not performed ; for it would be repugnant 
there to make it a condition precedent : and therefore 
they are in thar caſe left to mutual remedies, on which, 
by the expreſs words of the agreement, they have de- 
pended. Per Holt Ch. Juſtice. 12 Med. 461. Paſch, 13 
IJ. 3. in the caſe of Thorp v. Thorp, 


M. agrees to give A. ſo much for the uſe of a coach and 


render to the uſe of the eldeſt ſon, to be defeated by a 


C-O N 


horſes for a year, and A. agreed further wit ME ts Ea 
the coach in repair ; it was averred the coach and h wy 
were delivered to M. but nothing of the repair ; nd. hs 
Ch. Juſtice held upon this evidence, that rebairing T 
not a condition - precedent, and- therefore nced —_ 
averred. Per Holt Ch. Juſtice at Guildha!l, and jud y 
ment pro querente. 12 Med. 503, Pajch, 2a Wi 'S 
Atkinſon v. Morrice. a » 
But if the agreement had been that 4. hag 
give M. a ceach and horſes for a year, and t6 repair tþ 
coach, and that for that M. promiſed ſo much money Gow 
the repairing had been a condition precedent necc{lar "4 
be averred. Per Holt Ch. Juſtice. 12 Med, 503, Path, 
13M. 3.in S.C, ; 
Condition that 2, ſhall do, and for the doing B lull 
þay, is a condition precedent, but time fixed for payment will 
verify the condition ; fer Holt Ch. Juſtice, 1 $lh, 1 , 
Paſch. 13 Will. 3. B. R. Thorp v. Thorp. fn 
Where an award conſiſts of divers things, and one of 
them is void, and it be expreſly ſaid, that upon performs 
ance of that void thing, the other party ſhall ds ſuch 1 thing 
there the doing of the void thing 1s a condition precedent, 
and muſt be averred before action againſt the other for a 
doing his part ; but where there be ſeveral things in an 
award, and /ame are g529d, and others not, and it is fur. 
ther ſaid, that upon performance pramiſjcrum the other ſhall 
releaſe for the purpole, there it ſuffices to make averment _ 
of performance of what is well awarded without more ; per 
Powell Juſtice. 12 Med. 588. Mich. 13W. 3. in C, 3. 
Lee v. Elkins. | | 
A copyholder in a borough engli/h ſurrenders to the uſe 
of himſelf for life, and after to the uſe of his eldeit fon 
and his heirs, if he lives twenty-one years; provided that 
upon condition, that if he dies before twenty-one, that it 
ſhall remain to the ſurrenderer and his heirs ; though by 
the firſt words it ſeems to be a condition precedent ; vet, 
upon all the words taken tog<ther, 1t is not. but a {ur- 


agreed 79 


condition ſubſequent. 3 Lev. 132. | 

If 4. makes a leaſe for five years to B. upon condition, 
that if B. pays him 10/7. within two years, that then he 
ſhall have a fee-ſimple in the lands, and make livery and 
ſeiſin to B. this paſſes the freehold immediately, and B. 
has a fee conditional ; becauſe it the freehold was not to 
velt in B. till the condition performed, it would be dith- 
cult to determine in whom the freehold lay ; for condi- 
tions may be inſerted in ſuch deeds as are perfected pri- 
vately, as might prove greatly prejudicial to ſtravgers. 
Lit. ſet. 350. Co. Lit. 216, 217. | 

But in caſe of a leaſe for life, with ſuch a condition, 
the freehold paſſes not before the condition pertormed ; 
becauſe the livery may preſently work upon the freehold. 

But if a man grants an adowſon, ' &c. (which. lic in 
grant) for years upon ſuch condition, the grantee ſhall 
have no fee till the condition performed. Cs. Lit, 217. 

If 4. leaſes to B. for years, upon condition, that if PB, 
pays money to A. or his heirs, at a day that Þ. ſhall have 
the fee, and before the day 4. is attainted of treaſon and 
executed ; now though the condition became impoſſible by 
the act and offence of 4. yet B. ſhall not have a fee, bc- 
cauſe a precedent condition to increaſe an eſtate muſt be 
performed; and if it becomes impoſſible, no eſtate thall 
riſe. Go, Lit. 210, 

Alſo in equity, with reſpedt to conditions precedent and 
ſubſequent, the prevailing diſtintion ſeems to be, to re- 
lieve againſt the breach or non-performance, whether the 
condition be precedent or ſubſequent, where a compenla- 
tion can be made. 1 Vern. 79, 107. KS 

As if A. conveys lands to B. &c. and their heirs, upon 
truſt, that if C, the ſon of 4. within ſix months after thc 
death of 4. ſhould ſecure to truſtees 500 /. for the younger 
children of C. then after ſuch ſecurity given, to convey 
to C. and his heirs, and until the time for giving ſuch {c- 
curity, in truſt for the eldeſt ſon of C, and default ot 
ſuch ſecurity, to convey to ſuch eldeſt ſon and his kcirs, 
if C- dies before any ſuch ſecurity given, yet this c00- 
dition, though precedent, being only in nature of a-pe- 


by * | 
nalty, the intent of the truſt ſhall be regar ded, hows 


C O N 


as tO ſecure g00 l. for the younger children. 1 Chan. 
W 


(a. 89: . 
ears to Sir Edward Waldgrave and. lady, 
A laſe for ve goo /. for a feme ſole, in caſe ſhe did 
0 mw centrary to good liking of Sir Edward and lady ; 
” ps then to go to ſuch perſons as Sir Edward and 
d "of ſurvivor, ſhould nominate, and for want of nomi- 
. 4 #1 Sir Edward and lady, or ſurvivor of them ; /be 
-uarſ without their conſent, they die without nomination ; 
rl was preferred by Sandall, who had a general deed of 
f by lady W. who ſurvived, of all her goods and chat- 
gr againſt F. Copledite, who had adminiſtration to the 
ho and lady I/. to have the benefit of this leaſe ; 
which was decreed for Copledite, Comyn's Rep. 739, 
140: Paſch. 13 Geo. 2. 1 caſe of Harvey v. Aſten, cites 
Chan, Caſes 58. [Mich. 16 Car. 2.] Fleming v. Wald: 


&"The daughter of Lord Kilmury and the fon of Lord 
K. prefer a bill to have the benefit of a ſettlement made 
by Lord X. and his ſon, whereby zruſtces were to raiſe 
1500 l. a-piece for portions of two daughters, the plain- 
# and the ſiſters, payable at their marriage with con- 
ſent of truſtees, or major part of them, and maintenance 
*1mean time ; and if truſtees had raiſed the portions before 
they married, they were to improve them to the belt ad- 
rantage, till they might receive the increaſe for mainte- 
nance till marriage ; and if they married without conſent, 
the portion of her ſo marrying ſhould remain over to an- 
ther, The truſtees received the rents ever ſince the 
death of Lord K. and 1aiſed the portions ; and the plain- 
tifs being in years, and intending not to marry, would Jay 
out their portions in purchaſe of annuities for their larger 
maintenance. Queſtion was, whether plaintiffs ought to 
have portions at their own diſpoſal before they married 
with conſent ? And it being admitted, if either died before 
marriage,her pertion ſhould go to her executor or adminiſtrator, 
and they offering ſecurity to indemnify truſtees from claim 
by defendants, who were infants, children of Charles Lord 


K, to whom the portions after marriage without ' conſent | 


were limited by the ſettlement, the court decreed it on giving 
ſuch ſecurity. Comyn's Rep. 740, 741. Lord Ch. B. 
Comyn's cites Fin. Rep. 62. [ Hull. 25 Car. 2] Needham 
v. Vernon, | 

A ſettlement was made by W. by deed and will, reci- 
ting a marriage intended between A. and B. the daughter 
of V. and then comes a clauſe, that if B. ſhould live to 
16 years of age, and ſhould refuſe to marry A. then A. 
ſezild have 20,0001. out of the perſonal eftate; and af- 
| terwards comes another clauſe, that if it happen that the 
ſaid intended marriage be not had till after B.'s age of 16 
years, then the real and perſonal eſtate is ſettled on 4. 
and B, for their lives, &c. The marriage was had 
before B. was 16 years old, but ſhe lived to 16, and 
died before 17, without iſſue, It was urged, that 4. 
and B, marrying before 16, the perſonal eſtate was not 
reſted ſo as to intitle the adminiſtrator of B. and thar 
the grantor's intent was to reſtrain B. from marrying be- 
fore 16; but Lord Jeffries took it, that a marriage be- 
tween 4, and B, was the chief intent, and of the 
20,000 {, penalty for refuſal, and that the latter clauſe 
was only to bring back that 20,000 /. into the perſonal 
eltate to be ſettled to the ſame uſes with the reſt, in caſe 
the marriage ſhould be after 16, and decreed an account. 
Vern. 338. þl. 3 32. Mich, 1685. Duke of Southampton 
v. Crammer & aP 

4. by marriage ſettlement provided 2000 /. a-þiece. 
md after, by will, dire&ts the making up their portions 
3000 l. a piece, and charges his real and perſonal eſtate, 
trivided they marry with conſent of their mother; per Lord 
Wright and Maſter of the Rolls, it is a condition ſubſe- 
"a Ch, Prec. 226. þl. 186. Trin. 1703. Aſhton v. 
g/bton, 

4. by will leaves his grand-daughter 200 /. provided 
e continued with his executors until 21, but if taken from 
they by her father, who was a papiſt, before 21, or if ſhe 
Narried againſt the conſent of his executors, then he 
gave her but 10/7. and made B. and C. executors. She 
04s placed by the executors with D. a clergyman, and 
-10re ſhe was 21, D. and one of the executors con- 


6 
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ſented that ſhe ſhould make a viſit to her father] when the 
father, unknown to the executors, married her to a papiſt. 


Decreed at the Rolls for payment of the 200 /. to the 
daughter ; but on appeal Lord Cowper decreed her only 
the 10 /. he held that the continuance with fp by di- 
rection of the executors was well, and that this was a 
marriage againſt their conſent, they not having oppor- 
tunity to declare their diflike before marriage, and decla- 
ring it upon notice after ; and that the condition, de- 
ſcribing the qualifications of the perſon who was to 
take, was in its nature a condition precedent. 2 Vern, 
572. Þþl. 518, Hill. 1706. Creagh and us' v. IVilſen. 
The teſtator deviſed his eſtate to the defendants, in 
truſt, for the uſe and benefit of the plaintiff ; but de- 
clared his will to be, that the plaintiff ſhould have no 
benefit of the deviſe, unleſs the plaintiff's father ſhould 
ſettle on the plaintiff two full thirds of the eftate 


ſettled on the father on his marriage ; and in default 


thereof the eſtate to the defendants : the father made no 
ſettlement on the plaintiff, but deviſed all his eſtate to 
him for life, but ſubje& to the payment of debts; it was 
admitted, and ſo adjudged by the court, that this eſtate 
was executed in the plaintiff by the ſtatute of uſes ; and 
conſequently that this is a condition ſubſequent ; yet the 
court declared, that though conditions ſubſequent, which 
are to diveſt an eſtate, need not be literally performed 
yet, even in ſuch caſe, if the party cannot be compen- 
ſated in damages, it would be againſt conſcience 
to relieve; and therefore ordered the maſter to examine 
the value of the eſtate deviſed, and the amount of the 
debts which that eſtate was charged with, and to report 
to the court, whether after debts paid there would be 
two full thirds of the Tather's eſtate, which was ſettled 
on him in marriage, left to the plaintiff; and upon a 
re-hearing, would not vary the former order, declaring 
that the difference was, whether this caſe lay in com- 


penſation or not; and if a compenſation was made, he. 


would relieve againſt the breach of the condition; but in 
caſe a ſufficient compenſation was made, he wouid then 
conſider farther of it. Piet EL 

If a feme covert, having power by will to deviſe 
lands, deviſes them to her executors, to pay 50e /. out 
of them to her ſon ; provided, that if the father gives 
not a ſufficient releaſe of certain goods to her exccittors, 
that then the deviſe of the 500 /. ſhould be void, and go 
to the executors, and after her death a releaſe is tendered 
to the father, and he refuſes, yet upon making the re- 
leaſe after, the money thall be paid to the fon ; for it 
was ſaid to be the ſtanding rule of the court, that a 
forfeiture ſhould not bind where a thing may be done 
after, or a compenſation made for it ; as where the 


condition 1s to pay money, &c. and though it is ge-. 


nerally binding, where there is a deviſe over, yet here, 
it being to go to the executors, it is no more than the 
law implies. 2 Yenf. 352. | | 

If a man deviſes lands to F. S. upon condition to pay 
20,0007. to his heir at law, viz. 1000 /. fer annum for 
the firſt ſixteen years, and 2000/7. per ann. after till the 


whole ſhould be paid, and the heir enters for non-pay- 


ment of one of the 1ooo /. per ann. F. S., ſhall be re- 
lieved upon payment of the 1000 /. together with the 


intereſt from the time it became payable, without any 


deduction for taxes ; the court declaring, that where- 
ever they. can give ſatisfaftion or compenſation for the 
breach of a condition, they can relieve. 1 Salk. 156. 
"If one having three daughters, deviſes lands to his 
eldeſt, upon condition that ſhe, within ſix months afrer 
his death, pay certain ſums of money to her two other 
ſiſters; and if ſhe failed, then he deviſed the Jand to 
the ſecond daughter on the like condition, &c. The 
court may inlarge the time of payment, though the 
lands are deviſed over ; and in all cafes that lie in com- 
penſation, the court may diſpenſe with the time, though 
even in caſe of a condition precedent. 2 Vern. 222. 

So where one deviſed lands to 7. S. his kinſman, pay» 
ing 1000 /, apiece to his two daughters, who were his 
heirs at law, and 7. S. made default, and the daughters 
recovered in ejeftment, yet F. S. was relieved on pay- 
ment of principal, intereſt, and coſts ; though it was in- 

ſiſted, 
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{ſted, that this was a condition precedent, and to the 


—_— 


oifinheriſon of the heir at law, and in favour of a volun- 


tary deviſee. 2 Vern. 366. | iN 
A man having two daughters, deviſed to or of them 
20001, payable at the age' of twehty-five| years ; but if 


. they, or either of them married before the age of fſix- 


\ teen, or if the marriage were without the conſent of 
their mother and truſtees, then they ſhould loſe 1000 /. 
of the portion, which ſhould go to his other children ; 
one of them married before the age of ſixteen, but with 
the conſent of all the parties; and it was held, that the 
time being only a circumſtance might be diſpenſed with, 
Sin. 285. | 

A. devited his lands to truſtees for three years, and 
it within the three years there happened a marriage be- 
tween G. who was a diſtant relation, and of the ſame 
blood with the teſtator, and I, his niece, and heir at 
law, then to IV. for lite, remainder to her firſt ſon, &c. 


_ in tail male, by G. to be begotren ; but if the marriage 


ſhould not take effe& within the three years ; or if the 
marriage ſhould be before the years of confent, and not 
ratifted, when of competent age, then to F. in tail, 
who was likewiſe a remote relation of the teſtator, but 
t 

not of the ſame blood; the marriage between G, and 
I. did not take eff2&, though the ſeveral propoſals were 
within the time made by her friends to his guardians, 
but. not accepted by them; and though ſhe herſelf had 
prelled the match as far as the modeſty of her ſex would 
permit. She atterwards married the plaintiff, and by her 
_ bill prayed the benefit of the deviſe ; the condition being 
anſwered by her ro what ſhe was capable of doing, ha- 
ving married a perſon, as was urged, cqual in circum- 
ſtances, &c. but her bill was diſmiſſed by the advice of 
Holt and Treby, Ch. Juſtices. 3 Chan. Ca. 129. 


3. What ſhall excuſe the berfermance of conditions, Viz. 
the aft of God, al of the law, att of the parties, and aft 
of a firanger. , | 


Regularly, If a condition, which was poffible at the 
making thereof, becomes impoſſible by the aC&t of God, 
the obligation is diſcharged. 1 Rol. Abr. 449. 

If a man be let to mainprize, it is a good plea at the 
day when the manucaptors ought to have the body, &c. 
for the manucaptors to ſay, that he who was let to 
mainprize was dead before the day, ſo that they could not 
have his body at the day. 1 Rzl, Abr. 449. ; 

_ If a man covenants to build an houſe before ſuch a 
day, and after the plague is there before the day, and 


continues there tiil after the day, this ſhall excuſe him 


from the breach of the covenant, for the not doing 
therect before the day ; for the law will not compel a 
man to venture his life for it, but he may do it after, 
1 Ro. Abr. 450. 

If the condition .confiſts of two parts in the disjunc- 
tive, in which the party hath an ele&tion which of 
them to perforia, and both poſlible at the time of mak- 
ing the condition, and one becomes impoſſible after- 
wards by the a&t of God, this ſhall excuſe the perfor- 
mance of that and the other alſo; for otherwiſe his 
eleftion ſhould be taken away by the a& of God, 5 Co. 
22. 

But it hath been held, where the condition was to 
make the obligee a Teaſe for life by ſuch a day, or pay 
him 1097. that though the obligee die before the day, 
that his executor ſhall have the 100/, and the ground 
of Laughter's caſe was denied to be univerſal. 1 Salk. 
170. 

If a condition conſiſts of two parts, of which one 
was not poſlible at the making of the condition to be 
performed, he ought to perform the other. 5 Go. 22, 

As if the condition be to enfeoff F. S. or his 
heirs, when he comes to ſuch place, he is bound to 
enfeoff 7. S. when he comes, becauſe the other is not 
poilible ; for he cannot have an heir during his life, and 
ſo he had not any eleftion. 1 Rel. Abr. 450. 

If a condition of an obligation be to 'make an aſſu- 
rance of certain lands, ro the obljgee and his heirs, and 
after the obligee dics, yet he ought to make the allu- 


| termination of his apprenticeſhip, 'and A. ſerves fix years, 


C O.N 


rance to his heir; for this copulatiy bs £4 
have the ſignification of a | wr thag ow 
bh 7 ks See Cro. Eliz. 399. : 190, | 
It the condition of an obligation be t off + 
before ſuch a day, and one dies before the rg. = 
ought to enfeoff the other. 1 Rol, Abr, 451, Marin 
Condition that 4, (a ſtranger) ſhall pay fo much ſuch 
a day, or perſonally appear ſuch a day at ten in the 
morning at B.'s houſe ; though Zgrotus fiit ex viſita- 
tone Dei, &c. is a good plea as to that part of the dif 
ANN, Ie ys + the caſe of a ſtranger the other 
part ought to be pertormed, Raym. 373. Trin, 
B. R, Soham v. Sept Cane ae... 
Debt upon bond conditioned to give the plaintiF a irue 
account of all money received by him, &c. by the 28th day of 
November, &c. or render his body to priſon at the plaintifs 
fuit in any ation he ſhall then commence againſt him, then 
&c. The defendant F/eaded, that he was atwvays ready to 
render an account ; but farther, that the plaintiff had 
not commenced any aftion againſt him ad vel ante 28th of 
November pred”, whereupon he might render himſelf ts pri- 
/on ; the plaintiff replied, that 300 1, was due to him, gc, 
and that after the ſaid 28th of Nevember, viz. 12 Aprilis, 
| he ſued out an original in account ; and the defendant nit 
appearing he ſued out a capias, whereof he gave the de- 
fendant notice, and required to render himſelf according to 
the condition. Upon a demurrer, judgment was given 
per tot. cur, for the defendant ; becauſe he being to dy the - 
firſt aft, has election either to give an account, or render 
himſelf on the action ; beſides, the breach is not well af- 
ſigned; for the defendant is not obliged to render himſelf 
on an action which ſhall not be {ned againſt him 28th 
of November ; the word in the condition being (then 
commenced) and is not te be conſtrued then, or from 
thenceforth ; for that would be to give the plaintiff li- 
berty to commence an action at any time during his life; 
and conditions are always made for the advantage of the 
obligor. 3 Lev. 137. Mich. 35 Car. 2. C. B. Stanley v. 
Fern. ; . 
If 4. binds himſelf apprentice to B. for ſeven years, 
and B. enters into a bond to 4. conditioned to pay A. 
his executors or aſſigns, 10 /. at the time of the end or de- 


and then dies, the money ſhall not be paid to his exe- 
cutor, though it was objected, that his apprenticeſhip 
ended at his death. 2 Brownl. 97. 

If 4. enters into a bond to B. conditioned that C. 
ſhall perform an award to be made between B. and C. 
and it is awarded that C. ſhall pay to B. 10 /. at PMichaei- 
mas, and 101. at Lady-day, yet becauſe the ſum awarded 
is a duty, it is as if a condition of a bond had been for 
the payment of the money ; and if not paid, the bond is 
forfeited. 2 Leon. 155. | | | 

But if the condition of an obligation be, that the ovligor 
ſhall enfeoff the obligee at ſuch a day, and before the day 
the obligor dies, and the land deſcends to his heir, the 
condition is become impoſſible by the a&t of God, and the 
performance thereof excuſed. 2 L291. 155. - 

But it has been held in equity, that if the condition 
of a bond be to ſettle certain lands in ſuch a manor Dy 
ſuch a day, though the obligor die before the day, by 
which the bond is ſaved at law, yet an execution ought to 
be decreed in ſpecie. Eq. Abr. 18. 

One deviſed to his eldeſt daughter, 
ſhould marry his nephew on or betore ſhe attained the 
age of twenty ; the nephew died young, and the daughter 
' never refuſed, and indeed never was required to marry 
him ; after the death of the nephew, the daughter being 
about ſeventeen, married 7. S. and it was adjudged that 
the condition was not broken, being become impoſſid: 
' by the a&t of God. u Salk. 170. [5 

C. binds himſelf apprentice to S. for ſeven years, - 
S. bound himſelf 79 pay C. his execators or aſſigns, 10 /, 
at the time of the end or determination of þis app 
ticeſhip. C. ſerves ſix years, and dies ; the money | P 
not be paid to his executor. "Phe whole court (age . 
the Ch. J.) held, that the obligation was diſcharged, 3; 
that the money ſhould not be paid. Brown! 97: 0 
5 Fac. Cheney v. Sell. if 


upon condition ſhe 


CO N 


if leſſee covenants to repair a houſe, though it be burnt 
johening, or thrown down by enemies, yet he muſt 
by "8". for when the party by his own contraCt creates 
epair or charge upon himſelf, he is bound to make it 
z duty. he can, notwithſtanding any accident by inevitable 
Py, becauſe -he might have provided againſt it by 


his contract. Allen 29. 


3 Jo ondition of the bond was, that whereas Chriſtopher 
the anceftor did affirm, that he had paid 601. to H, L. 

lich B. Le did deny, if Chriſtopher by the 10th of Ne- 
"ter did not legally prove the money paid, then if he paid 
the money the faid 10th of November the bond ſhould be void. 
The defendant pleaded, that Chriſtopher died before the 
oth of November. The plaintiff demurred ; but the court 
held this was not like a disjunCtive condition, though it 
did depend upon a condition, and the party having under- 
taken to make proof, it was at his peril if he did not; 
nd though he was prevented by the a&t of God, yet the 
yond was forfeired 3 judgment pro quer'. Freem. Rep. 
269. þl. 297+ Fill. 1679. Vinter v. Joyner. | 

If an annuity be granted upon condition that the gran- 
tee ſhall be attorney for the grantor in- all pleas, if he 
be after made ſheriff, yet this ſhall not excuſe him 
from the performance of the condition ; but he ought to 


ke his attorney 3 otherwiſe the condition is broken, 1. 


Rel, Abr. 451. [24 +98] 17 

If 4, deviſes lands: to B. and his heirs, upon condition 
that he, his heirs and aſſigns, with the iſſues and profits 
of the land, ſhall pay yearly ſo much for certain charitable 
uſes, and dies, and after the deviſee dies, his heir within 

; and in ward to the King, the payment ſhall be. ex- 
cuſed during the time the King hath him in ward ; for 
by the intent of the condition, the payment ought to be 


made with the iſſues and profits, which are transferred by 


at in law, to the King. 1 Rol. Abr. 451. Ek 
If a recognizance be conditioned for the appearance of 
B. at the next aſfſize held for the county of S. and before 
the next aſſize, B. ſues a certiorari out of the King's 
Bench to remove the recognizance, and at the next af- 
ſizes delivers the certiorari to the: judge, yet this does not 
excuſe his appearance ; for though the certiorari was the 
command of the King, yet the purchaſe thereof was the 
at of B. and he could by no ſuch flight fave his recog- 
nizance, Yelv. 207, a2 * | 

If a man hath good title to lands by virtue of a fine, 


and ſells the ſame, and covenants with the vendee, his | 


heirs and aſſigns, that he ſhall enjoy againſt him and B. 
and all claiming under him ; and after by an a&t of .par- 
lament, reciting that B. had ſettled this eſtate upon C, 
and that certain perſons had unduly procured the faid fine 
from her, it is enaQted, that the fine ſhall be void, and 
that every perſon may enter, as if no ſuch fine had been; 


Mich. 2 3 Car. B. KR. Paradine 


Cc o0NXxn 


| If the condition be to ere a mill, and after hz coinct 
to the obligee, and ſays all is ready for the ereCting thereof, 
and demands of him when he ſhall come with the mill t6 
erect it ; if the obligee ſays he will not have the mill, and 
entirely diſcharges him of the mill, this ſhall excuſe him 
of the performance. 1 Rel. 4br; 453, 454. [75-3 
| If lelſee for years of a houſe covenants to repair it, 
and to leave it in as good plight as he found it; *and aftet 
certain ſparks of fire came out of the chimney of the leſſor 


the leſſee is burnt, this will excuſe the performance: of 
the covenant to the leſſee; ſo that he is not bound to 
'rebuild, becauſe this comes by the a& of the leſſor hims 
ſelf. 1 Rol. Abr. 454. | 
| If a leaſe be made upon condition that the leſſee thall 
not permit to harbour any whore within the houſe to him 
let, and that if he ſuffers ſuch woman to lay there ſix 
weeks after warning, &c. it ſhall be lawful for the leſſor 
to enter; and after the leſſee ſuffers ſuch womin to be 
there, and warning is given him by the leſſor, although 
after the leſſor commands the woman to ſtay there ſix 
weeks, yet this ſhall not excuſe the performance of ths 
condition, becauſe the leffor did not do any a&t; and not- 
withſtanding the command the leſſee might have | re- 
moved her. 8 CG. gr. 6, | 

But if the leſſor ouſts the leſſee, and with force, and 
againſt the will of the leſſee, puts in the woman, and 
violently makes her ſtay there with force, againſt the will 
of the leſſee, for ſix weeks, this ſhall excuſe the pertorm- 
ance of the condition. 8 Go. 92. | "ESE 
, If A. is bound to B. that 7. S. ſhall marry Jane C: 
before ſuch a day, and before the day B. marries her, he- 
ſhall take no advantage of the condition, becauſe by his 
means it could not be performed. Co. Lit. 206. 6b, 

If a man makes a feoffment in mortgage, upon condition | 


| to be void upon payment of money by the feoffor, &c. to 


the feoffee at a day, if at the day the feoffee is out of 
the realm, the feoffor is not bound to ſeek him, or to go 
out of the realm to him ; and therefoxe becauſe the feoffee 
is the cauſe that the feoffor cannot tender the money, the 
feoffor may enter into the land, as if duly tendered. Co, 
Lit. 210, b. | 


ſtranger, and he refuſes, the obligation is forfeited ; for 
the obligor has taken upon him that 'the ſtranger ſhall do 
it. 1 Rol. Abr. 452. - 358% IM "4 
As, if the condition be that my ſon ſhall ſerve F. S. 
if he will not, my obligation is forfeited. 22 E. 4. 26. 6b. 


and B. alſo, and C, awards A. to pay 10s. to B. who 
tenders it, and B. refuſes, the obligor is excufed becauſe 
B. is not a mere ſtranger, but privy, and ſo is the obligee. 


into a houſe not much remote, by which the houſe 'of 
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Regularly, if the condition be to be perfornied by a 


A. and B. ſubmit themſelves to the award of C, and 
A. enters into an obligation to C. to ſtand to the award, 
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and after one enters, claiming title under C. this-is a | x Rol. 452. Hes 
breach of the covenant ; for the a& makes no new title, || But if the condition” be, that the ſon of the obligor 
but removes the obſtruction of the old ; and-it was ſaid, | ſhall marry the daughter of the obligee, if the daughter of . 
that doubtleſs B. was named 'in the covenant for this pur-/| the obligee refuſes the ſon, yet the condition is forfeited ; 
pole, in caſe this fine unduly obtained ſhould be avoided, for the daughter is a mere ſtranger, atid the obligor hath 

2 Lev. 26, | | OO 4 +. "| taken upon him that his ſon ſhall marry her. | Hurt. 48. 

If the condition of an obligation be, that the obligor | Yinch 30. - 3 Bulſ, 3o.- PA Pads ls 

ſhall enfeoff the obligee of the land before ſuch a day, || So if the condition be to enfeoff a ſtranger, who re- 
and after before the day the obligee diſſeiſes the ' obligor, | fuſes, yet the obligarion is forfeited. Co. Lit. 209, 


Pre 


and keeps it by force till after the day, ſo that the obligor | 


cannot enter, this will excuſe the performance of the con- 
dition, 8 Co. 92. Ke bode | IP | 


If leſſee for years covenants to drain the'water which” 


is upon the land before ſuch a day, and after” the leſſor 
eaters before the day, and there continues till the day is 
paſt, yet this ſhall not excuſe the performance of the <o- 
_ becauſe this is collateral to the land,” 1 Rel. Abr. 

J. | | | "IH ; 

'If a man be bound to build a houſe, &c. he is ex: 
cuſed if the obligee will not ſuffer him to build it ; for he 
_ come upon the land againſt his will, 1 Roh, Abr, 

S0 if a condition be to repair a houſe, he is excuſed 
thereof, if a ſtranger, by the command of the obligee 
himſelf, diſturbs him, and will not ſuffer him to'do it. 

"= Abr. 453 IT a tieg nr 4 F 
-YOL, 1, 


If. there be a feoffment upon condition to enfeoff a 
ſtranger, if the ſtranger refuſes, yet the condition is broke z 
becauſe the intent was not that the feoffer ſhould retain it. 
Co. Lit. 209. | 1 47. 6311 OT ST 

But otherwiſe it had been, if - the condition. was to 


there the intent was that he ſhould have" the: reverſion. 
Co. Lit 209, + + *- PUCFIER | er 
In debt'on obligation conditioned to make ſuch a releaſe 
at Mich. term next, as the judge of the prerogative court 
ſhould think meet, the defendant ſaid, that'F. S. was judge- 
there at that time, and that he did/not appoint or deviſe 
any releaſe; adjudged no plea, becauſe nor alledged that 
he cauſed \a releaſe to be draton and tendered to the fudge, 
for he "ought to get ſuch a leaſe drawn as. the' judge 
ſhall allow of. Cre. E. 716. #1. 41. Dich, 41" & 42 
Elz.C,B. | Lamb v. Brownwent © 
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make a gift in. tail to a ſtranger, and he refuſes ; for . 
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{ſted, that this was a condition precedent, and to the 
eifnheriton of the heir at law, and in favour of a volun- 
tary deviſee,. 2 Vern. 366. Ef 

A man having two daughters, deviſed to each of them 
20001, payable at the age of twenty-five years; but if 
they, or either of them married before the age of ſix- 
teen, or if the marriage were without the conſent of 
their mother and truſtees, then they ſhould loſe 1000 /. 
of the portion, which ſhould go to his other children ; 
one of them married before the age of ſixteen, but with 
the couſent of all the parties; and it was held, that the 
time being only a circumſtance might be diſpenſed with, 
Sim. 285. | | 

A. deviſed his lands to truſtees for three years, and 
It within the three years there happened a marriage be- 
tween G. who was a diſtant. relation, and of the ſame 
blood with the teftator, and I, his niece, - and heir at 
law, then to 1/7, for life, remainder to her firſt ſon, &c. 
in tail male, by G. to be begotren ; but if the marriage 
ſhould not take effe& within the three years ; or if the 
marriage ſhould be betore the years of conlent, and not 
ratifted, when of competent age, then to F. in tail, 
who was likewife a remote relation of the teſtator, but 
not of the ſame blood ; the marriage between G, and 
i. did not take eff:&t, though the ſeveral propoſals were 
within the time made by her friends to his guardians, 
but not accepted by them; and though ſhe herſelf had 
prelled the match as far as the modeſty of her ſex would 
permit. She atterwards married the plaintiff, and by her 
bill prayed the benefit- of the deviſe; the condition being 
anſwered by her to what ſhe was capable of doing, ha- 
ving marrie.i a perfon, as was urged, cqual in circum- 
ſtances, &c. but her bill was diſmiſſed by the advice of 
Hclt and Treby, Ch, Juſtices. 3 Chan. Ca. 129. | 


3. What ſhall excuſe the performance of conditions, viz. 
the att of God, afl of the law, aft of the parties, and aft 
of a firanger, | | 


Regularly, If a condition, which was poffible at the 
making thereof, becomes impoſſible by the a&t of God, 
the obligation is diſcharged. 1 Rl. Abr. 449. 

If a man be let to mainprize, it is a good plea at the 
day when the manucaptors ought to have the body, &c. 
for the manucaptors to ſay, that he who was let to 
mainprize was dead before the day, ſo that they could not 
have his body at the day. 1 Rzl, Abr. 449. 

It a man covenants to build an honſe before ſuch a 
day, and after the plague is there before the day, and 
continues there tiil after the day, this ſhall excuſe him 
from the brexch of the covenant, for the not doing 
therect before the day; for the law will not compel a 
man to venture his life for it, but he may doit after, 
"1 Rel. br. 450. 

It the condition conſiſts of two parts in the disjunc- 
tive, in_ which the party hath an ele&tion which of 
them to perforia, and both poſſible at the time of mak- 
ing the condition, and one becomes impoſſible after- 
wards by the at of God, this ſhall excuſe the perfor- 
mance of that and the other alſo; for otherwiſe his 
elcttion ſhould be taken away by the a of God, 5 Co. 
22, | | 

But it hath been held, where the condition was to 
make the obligee @ Teaſe for life by ſuch a day, or pay 
him 109 /. that though the obligee die before the day, 
that his executor ſhall have the 100/. and the ground 
of Laughter's caſe was denied to be univerſal. 1 Satk. 
170. | 

If a condition conſiſts of two parts, of which one 
was not poſtible at the making of the condition to be 
performed, he ouzht to perform the other. 8 Co. 22+ 

As it the condition be to enfeoff F. $. or his 
heirs, when he comes to ſuch place, he is bound to 
_ enfeoff 7, S$. when he comes, becauſe the other is not 
poilt»le; for he cannot have an heir during his life, and 
ſo he had not any eleftion. 1 Rl. Abr. 450. 


If a condition of an obligation be to 'make an aſſu- 
rance of certain lands to the obljgee and his heirs, and 
after the obligee dics, yet he ought to make the all\- 


JunFtive, yet being in the 


| B, R, Soham v. Pannel. 


Juit in any action he ſhall then commence againſt him, 


| he ſued out an original in account ; and the defendant n: 


C O:N 


rance to his heir; for this copulative and þ;s 
have the ſignification of a disjunctive. x 
"ns {n See Cro. Eliz, 399. 

It the condition of an obligation be to en, : 
before ſuch a day, and one ies before the raged 
ought to enfeoff the other. 1 Rol, 4br, A5l. ates 

Condition that 4, (a ſtranger) ſhall pay ſo much ſuch 
a day, or perſonally appear ſuch a day at ten in the 
morning at ZB.'s houſe ; though Zgrotus fuit ex viſta. 
tone Dei, &c. is a good plea as to that part of the dif- 

caſe of a ſtranger the other 
part ought to be performed, Raym. 373. Trin, 32 Car, 


his Pers ſhall 
I Fones I89, 


Debt upon bond conditioned fo give the plaintiFF a true 
account of all money received by him, &c. by the 28th day if 
November, &c or reuder his body to priſon at the plaintiff's 
then, 
&c. The defendant þ/eaded, that he was atvays ready to 
render an account ; but farther, that the plaintif had 
19t commenced any aftion againſt him ad vel ante 28th ef 
November pred”, whereupon he might render himſelf ts pri- 
/on ; the plaintiff replied, that 300 /. was due to nm, &c, 
and that after the ſaid 28th of Nevember, viz. 12 Aprilis, 


appearing he ſued out a capias, whereof he gave the de- 
fendant notice, and required t9 render himſelf according to 
the condition, Upon a demurrer, judgment was given 
per tot. cur, for the defendant ; becaule he being to dy the 
firſt aft, has election either to give an account, or render 
himſelf on the action ; beſides, the breach is not wall a[- 
ſigned ; for the defendant is not obliged to render himſelf 
on an action which ſhall not be fned againſt him 28th 
of November ; the word in the condition being (then 
commenced) and is not te be conſtrued then, or from 
thenceforth ; for that would be to give the plaintiff lj- 
berty to commence an action at any time during his lite; 
and conditions are always made for the advantage of the 
obligor. 3 Lev. 137. Mich. 35 Car. 2. C. B. Stanley v. 
Fern. 

If 4. binds himſelf apprentice to B. for ſeven years, 
and B. enters into a bond to 4. conditioned to pay A. 
his executors or aſſigns, 10 /. at the time of the end or de- 
' termination of his apprenticeſhip, and A. ferves fix years, 
and then dies, the money ſhall not be paid to his exe- 
cutor, though it was objeQted, that his apprenticeſhip 
ended at his death. 2 Brownl. 97. 

If 4. enters into a bond to B. conditioned that C, 
ſhall perform an award to be made between B. and CG, 
and it is awarded that C. ſhall pay to B. 10 /. at MMichaet- 
mas, and 101, at Lady-day, yet becauſe the ſum awarded 
is a duty, it is as if a condition of a bond had been for 
the payment of the money; and if not paid, the bond 1s 
forfeited, 2 Leon. 155. 

But if the condition of an obligation be, that the ooligor 
ſhall enfeoff the obligee at ſuch a day, and before the day 
the obligor dies, and the land deſcends to his beir, the 
condition is become impoſſible by the a&t of God, and the 
performance thereof excuſed, 2 L295. 155. = 

' But jt has been held in equity, that it the condition 
of a bond be to ſettle certain lands- in ſuch a manor by 
ſuch' a day, though the obligor die before the day, by 
which the bond is ſaved at law, yet an execution ought to 
be decreed in ſpecie. Eq. Abr. 18. | I 

One deviſed to his eldeſt daughter, upon condition He 
ſhould marry his nephew on or betore ſhe attained = 
age of twenty ; the nephew died young, and the daug ter 
"never refuſed, and indeed never was required t0 marry 
him ; after the death of the nephew, the daughter being 
about ſeventeen, married 7. S. and it was adjudged tt 
the condition was not broken, being beccine impoſſiv:e 
by the aft of God. u Salk. 170. _ 

C. binds himſelf apprentice to S. for feven years, : 
S. bound himſelf 29 pay C. his executors Or afſ,gns, 1.1 
at the time of the end or determination of Þ15 oe 
ticeſhip. C. ſerves ſix years, and dies ; the hooey wee 
not be paid to his executor. "I'ne whole court W994: 
the Ch. }J.) held, that the obligation Was dilchal ge Say 
that the money ſhould not be paid. row. 97: 0 
5 Facs Cheney v. Sell, 7 
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if leſſee covenants fo repair a houſe, though it be burnt 


iohtning OT thrown down by enemies, yet he muſt 
by "S :- for when the party by his own contract creates 

= As charge upon himſelf, he is bound to make it 
, wy. he can, notwithſtanding any accident by inevitable 
goo ſity becauſe he might have provided againſt it by 
I: contraCt Allen 29. Mich, 23 Car. B. R. Paradine 
i Je ondition of the bond was, that whereas Chriſtopher 
the anceffor did affirm, that he had paid 601. to H, L. 
lic B. L. did deny, if Chriſtopher by the 10th of Ne- 
ar did not legally prove the money paid, then if he paid 
the money the faid 10th of November the bond ſhould be void. 
The defendant pleaded, that Chriſtopher died before the 
10th of November, The plaintiff demurred ; but the court 
eld this was not like a disjunCtive condition, though it 
4d depend upon a condition, and the party having under- 
aken to make proof, it was at his peril if he did not ; 
ind though he was prevented by the aCt of God, yet the 
bond was forfeired 3 judgment pro quer'. Freem. Rep. 
269. þl. 297+ Fill. 1679. Vinter v. Joyner. 


if an annuity be granted upon condition that the gran- 


tee ſhall be attorney for the grantor in. all pleas, if he 
he after made ſheriff, yet this ſhall not excuſe him 
from the performance of the condition ; but he ought to 


ke his attorney 3 otherwiſe the condition is broken, 1 | 


Rel, Abr. 451. | | 

If 4, deviſes lands to B. and his heirs, upon condition 
that he, his heirs and aſſigns, with the iſſues and profits 
of the land, ſhall pay yearly ſo much for certain charitable 
uſes, and dies, and after the deviſee dies, his heir within 
age, and in ward to the King, the payment ſhall be. ex- 
cuſed during the time the King hath him in ward ;- for 
by the intent of the condition, the payment ought to be 
made with the iſſues and profits, which are transferred by 
att in law, to the King. 1 Rol. Abr. 451, 

If a recognizance be conditioned for the appearance of 
B. at the next aſſize held for the county of S. and before 
the next afſize, B. ſues a certiorari out of the King's 
Bench to remove the recognizance, and at the next af- 
ſizes delivers the certiorari to the judge, yet this does not 
excuſe his appearance ; for though the certiorari was the 
command of the King, yet the purchaſe thereof was the 
at of B, and he could by no ſuch ſlight ſave his recog- 
nizance, Yelv. 207, | | 

If a man hath good title to lands by virtue of a fine, 
and ſells the ſame, and covenants with the vendee, his 
heirs and aſſigns, that he ſhall enjoy againſt him and B. 


and all claiming under him ; and after by an act of -par- | 


lament, reciting that B. had ſettled this eſtate upon C. 
and that certain perſons had unduly procured the ſaid fine 
from her, it is enaRted, that the fine ſhall be void, and 
that every perſon may enter, as if no ſuch fine had been; 
and after one enters, claiming title under C. this-is a 


breach of the covenant ; for the a& makes no new title, 


but removes the obſtruCtion of the old ; and it was faid, 


that doubtleſs B. was named in the covenant for this pur- 
poſe, in caſe this fine unduly obtained ſhould be avoided, | 


2. Lev. 26, | 


If the condition of an obligation be, that the obligor 
ſhall enfeoff the obligee of the land before ſuch a day, | 


and after before the day the obligee difſeiſes the obligor, 
and keeps it by force till after the day, ſo that the obligor 
cannot enter, this will excuſe the performance of the con- 
dition, 8 Co, 92. | | | 
| It leſſee for years covenants to drain the water which 
5 upon the land before ſuch a day, and after the leſſor 
enters before the day, and there continues till the day is 
paſt, yet this ſhall not excuſe the performance of the co- 
-_ becauſe this is collateral to the land, 1 Rol. Abr. 
$ a 
If a man be bound to build a houſe, &c. he is ex: 
cuſed if the obligee will not ſuffer him to build it ; for he 
Fogg come upon the land againſt his will, 1 Rof. Abr, 
0 if a condition be to repair a houſe, he is excuſed 
hereof, if a ſtranger, by the command of the obligee 


himſelf, diſturbs him, and will not ſuffer him to do it. 
1 Rol, Abr, 453, | ks 
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If the condition be to erect 4 mill, and after ks comet 
to the obligee, and ſays all is ready for, the creCting thereof, 
and demands of him when he ſhall come with the mill t6 
ereCt it ; if the obligee ſays he will not have the mill, and 
entirely diſcharges him of the mill, this ſhall excuſe him 
of the performance,. 1 Rs. 4br, 453, 454. 

If leſſee for years of a houſe 6 0b to repair it, 
and to leave it in as good plight as he found it; and aftet 
certain ſparks of fire came out of the chimney of the leſſor 
into a houſe not much remote, by which the houſe of 
the leſſee is burnt, this will excuſe the performance of 
the covenant to the leſſee; ſo that he is not bound to 


rebuild, becauſe this comes by the a&t of the leflor him: 


ſelf. 1 Rol. Abr. 454. 


| If a leaſe be made upon condition that the leſſee ſhall 
not permit to harbour any whore within the houſe to him 
let, and that if he ſuffers ſuch woman to flay there ſis 
weeks after warning, &c. it ſhall be lawful for the leſſor 
to enter; and after the leſſee ſuffers ſuch woman to be 
there, and warning is given him by the leſſor, although 
after the leſſor commands the woman to ſtay there ſix 
weeks, yet this ſhall not excuſe the performance of ths 
condition, becauſe the leſſor did not do any act ; and not- 
withſtanding the command the leſſee might have re- 
moved her. '8 CG. g1. 6, ; 

But if the leſſor ouſts the leſſee, and with force, and 
againſt the will of the leſſee, puts in the woman, and 
violently makes her ſtay there with force, againſt the will 
of the leſſee, for ſix weeks, this ſhall excuſe the pertorm- 
ance of the condition. 8 @, 92, | | 
, If 4. is bound to BY. that 7. S. ſhall marry Jane C: 
before ſuch a day, and before the day B. marries her, he- 
ſhall take no advantage of the condition, becauſe by his 
means it could not be performed, Co. Lit. 206. 6b. 

If a man makes a feoffment in mortgage, upon condition 
to be void upon payment of money by the feoffor, &c. to 
the feoffee at a day, if at the day the feoffee is out of 
the realm, the feoffor is not bound to ſeek him, or to go 
out of the realm to him ; and therefore becauſe the feoffee 
1s the cauſe that the feoffor cannot tender the money, the 
feoffor may enter into the land, as if duly tendered. G, 
Lif. 210, b. | | 

Regularly, if the condition be to be performed by a 
ſtranger, and he refuſes, the obligation is forfeited ; for 
the obligor has taken upon him that the ſtranger ſhall do 
it. 1 Rol, Abr. 452. I EO ; 

As, if the condition be that my ſon ſhall ſerve 7. S: 
if he will not, my obligation is forfeited, 22 E. 4. 26. 6. 
A. and B. ſubmit themſelves to the award of C, and 


A. enters into an obligation to C. to ſtand to the award, 


and B. alſo, and C. awards 4. to pay 16s, to B. who 
tenders it, and B. refuſes, the obligor is excuſed becauſe 
B. is not a mere ſtranger, but privy, and fo is the obligee. 

1 Rol. 452. | ; 

- But if the condition be, that the ſon of the obligor 
ſhall marry the daughter of the obligee, if the daughter of 
the obligee refuſes the ſon, yet the condition is forfeited ; 
for the daughter is a mere ſtranger, atid the obligor hath 
taken upon him that his ſon ſhall marry her. Hurt. 48. 
Winch 30. 3 Bulſ. 30. | | 
$0 if the condition. be to enfeoff a ſtranger, who re- 
fuſes, yet the obligation is forfeited. Co. Lit. 209. 

If there be a feoffment upon condition to enfeoff a 
ſtranger, if the ſtranger refuſes, yet the condition is broke z 
becauſe the intent was not that the feoffer ſhould retain it. 
Co. Lit. 209. | , RY 

But otherwiſe it had been, if the condition was to 
make a gift in tail to a ſtranger, and he refuſes ; for 
there the intent was that he ſhould have the reverſion. 
Co. Lit. 209. wh [ | 

In debt'on obligation conditioned to make ſuch a releaſe 
at Mich. term next; as the judge of the prerogative court 
ſhould think meet, the defendant ſaid, that'7, S. was judge 
there at that time, and that he did not appoint or deviſe 
any releaſe; adjudged no plea, becauſe not alledged that 
he cauſed 'a releaſe to be dratun and tendered to the Judge, 
for he ought to get ſuch a leaſe drawn as the judge 
ſhall allow of. Cro. E. 716. #1. 41. Dich, 41" & 4% 


Eliz. C, B, Lamb v. Brownwent. 
Audit 
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Audita gquerela, that he was obliged in a flatute of 600l. 
to the detendant, to the uſe of 7. B. defeaſanced, that if 
he paid ſuch jums, at ſuch days, to 7. B. it ſhould be void; 
and ſbewed that at every of the ſaid days and places he was 
paratus |to pay the ſaid ſums, and obtulit them ; all the court 


held, that the tender was a ſufficient performance ; the 


 defeaſance being made to the uſe of F. B. but if he had 
been a mere ſtranger, and was not to have any benefit 
thereof, it would be otherwiſe ; and judgment for the 
plaintiff. Cro. E. 754. pl. 18, Paſch. 42 Eliz. C.B. 
Huifb v. Phillips. | 

In debt upon bond conditioned #0 deliver to the plain- 
tiff all the tackle of ſuch a ſhiþ under the hands of four 
perſons, or in default thercef, to pay to the plaintiff ſo much 
money, &c. as the four perſons ſhall value the tackle to be 
worth, the defendant pleaded, that the four perſons had not 
valued the tackle ; and upon demurrer to this plea the 
plaintiff had judgment : for where the defendant has 
eleftion by the condition to do one of the two things, if 
by any default of a ſtranger, or of himſelf, or of the 
obligee, or by the a&t of God, he cannot do one of them, 
there he o1ght to do the other, and the defendant in the 
principal caſe ought to have got the four perſons to value 
the tackle. Mo, 645. pl. 892. Paſch. 43 Eliz. Moore 
v. Morecombe. + 
If 2. is bound to build a houſe for B. before fuch a time, 
' and A. dies before the time, his executors are bound to 
perform this ; fer Coke Ch. J. 3 Bulſt. 3o. Paſch, 13 
Facc:... | 

If the condition of an obligation be, that whereas 
_ the obligor and obligee are jointly ſeifed of the office of 
admiralty, if the obligor ſhall permit the obligee to uſe 
the ſaid office, and to take the profits thereof only to his 


uſe during his life, without interruption made by the. 


obligor, then, &c. although after the admiral dies, and 


the new admiral grants the ſaid office to a ſtranger (as he. 


may by law) and he interrupts and ouſts the obligee, yet 
if the obligor after this interrupts the obligee alſo, the 
condition is broke. _1 Rol. Abr. 453. | 

If 24. is bound to B. to pay 10o/. to C. if 4. tenders 
it to C, and he refuſes, the bond is forfeited. Go, Lit. 
208. | 

If 4. diſſeiſes B. and after leaſes to C. for years, and 
C. covenants at the end of term to have and yield yp the 


tenemcnts well repaired to 4. and after B. cnters, @c. i 


C, is excuſed. Cro. Eliz. 650. | | 
If A. leafes his land for forty years, rendering rent, 
and deviſes the reverſion to F. S. in tail, &c. provided 
that B. and his wife ſhall have the rent to their own uſe 
till 7. S. comes of age, upon condition that B, and his 
wife, within three months after his death, enter into a 
bond to his overſcers for the payment of 34 /. per ann, 
in ſuch penalty, and as his overſeers ſhall adviſe, and 4. 
dies, B. and his wife muſt give notice of this to the 
| overſeers, and at their peril procure them to advile. 
Winch 26, 69. For more matter under this title, ſee 5 
Vin. Abr. and 1 Bac. Abr. tit, Condition, | 
" Conduits for water in London, ſhall be made and re- 
paired, and the lord mayor and aldermen may inquire into 
defaults therein, &c, by ſtat. 35 Hen. 8. c. 10, 

Cone and key. Bratton, lib. 2, c. 27. num. 3, 
Femina in tali atate (i. e. 14 & 15 annorum) poteſt 
diſponere domui ſue & habere cone and key. Colne, in 
the Saxon, ſignifies calculus, computus ; and key, clavis. 
So that a woman was then held to be of competent years, 
when ſhe was able to keep the accounts and keys of the 
houſe : and Glan. lib, 7. c. 9. hath ſomewhat to the 
ſame purpoſe. | 

Coufevperacy {Confederatio} Is when two or more 
 contederate or combine themſelves to do any damage to 
another, or to commit any unlawful at. And though 
a writ of conſpiracy does not lie, if the party be not in- 
dicted, and in lawful manner acquitted, for ſo are the 
words of the writ ; yet falſe confederacy between divers 
per'ons ſhall be puniſhed, thongh nothing be put in exe- 
cut'on; which appears by the book of 27 Ai. Placit. 
44. Where two were indicted of confederacy, each to main- 
ta'n the other, whether their matter were true or falſe ; 
and though vothing were ſuppoled to be put in practice, 


C0 --N 
the parties were enjuined to anſwer fa hi 
forbidden by law. So in the next article i Os " 
book, enquiry ſhall be made of conſpirators and Fr wary 
tors which bind themſelves together, &c. Thy 
deracy, puniſhable by law before it be EXECuted me 
to have four incidents : Firſt, It muſt be decla by 
ſome matter of profecution, as by making of bond 
promiſes the one to the other. Secondly, Malicicy be 
tor unjuſt revenge. Thirdly, It ought to be "I 
againſt an innocent, 


Laſtty, Fo be 
tarily. Terms de la Ley. y eden. 


Confeſſion of offence, ts when a 
pealed or inditted of treaſon or felony, 
the bar to be arraigned, and his indiftns 
_ _ _ court demands what he 
then either he confeſſes the offence, and the ind; 
be true, or pleads Not pb a or elſe gives  T_ 
anſwer, and ſo in effect ſtands mute. Confeſſion may be made 
in two ſorts, and to two ſeveral ends. The one is, he ma 
confeſs the offence whereof he is indifted openly in the _ 
before the judge, and ſubmir himſelf to the cenſure and 
judgment of the law, which confeſſion is the moſt certain 
anſwer, and beſt fatisfaftion that may be given to the 
Judge to condemn the offender; ſo that it proceeds freely 
of his own accord, without any threats, force, or ex- 
tremity uſed : for if the confeſſion ariſe from any of theſe 
cauſes, it ought not to be recorded. As if a woman 
was indicted for the feloniouſly taking of bread to the va- 
lue of two ſhillings, and being thereof arraigned, ſhe 
confeſt the felony, and ſaid, That the did it by the com- 
mandment of her huſband ; and the judges, in pity, 
would not record her conceſſion, but cauſed her to plead 
Net guilty to the felony ; whereupon the jury found, that 
ſhe Role the bread by compulſion of her huſband againſt 
her will, for which cauſe ſhe was diſcharged. 27 Aff. 
þl. 50. The other kind of confeſſion is, when a priſoner 
confeſſes the indiftment to be true, and that he commit- 
ted the fence whereof he is indicted, and then becomes 
an approver, that is, an accuſer of others who have 
committed the ſame fence whereof he is indifted, or 
offences with him ; and then. prays the judge to have a 
coroner aſligned him, to whom he may make relation 
of thoſe offences, and the full- circumſtances thereof, 
There is alfo a third kind of confeſſion made by an offender 
in felony, which is not in court before the judge, as the 
other two are ; but before a coroner in a church, or 
other privileged place, upon which the fender, by the 
ancient law of the realm was -to abjure, Cowell, edit. 
I727.. | | 
Confeſſion, according to ſome writers, is twofold, either 
expreſs, or implied. RE RG | 

An expreſs confeſſion is, where a perſon direCtly con- 
feſſes the crime with which he is charged ; which'is the 
higheſt conviEtion that can be. 2 Haw. 333- | 

But it is uſual for the court, efpecially if it be out of 
clergy, to adviſe the party to plead and put himſelf 
upon his trial, and not preſently to record his confefiion, 
but to admit him to plead. 2 #. H. 225. 

An implied confeſſion is, where a defendant, in a caſe 
not capital, doth not direQly own himſelf guilty, but in 
a manner admits it by yielding to the King's metcy, and 
deſiring to ſubmit to a ſmall fine; which ſubmiſſion the 
court may accept of if they think fit, without putung 
him to a dire& confeſſion. 2 Haw. 233- | 

It ſeems that the confeſſion of the defendant take 
upon examination before juſtices of the peace, or 1n dil- 
courſe with private perſons, may be given in evidence 
againſt the party confeſling, but not againſt others. 2 
Haw. 429. 

All thoſe who on their examination own themſelves 
guilty of a felony alledged againſt them, and are charged 
in their mittimus with the felony ſo confeſſed, ſeem to be 
excluded from bail; for bail is only proper where n 
ſtands indifferent whether the party be guilty or 1000- 


cent. 2 Haw. 97. : 
For the effet of confeſſion in civil pleas, ſee 5 Vil Abr. 
The prieſt, 


title Confeſlion. 
who received the auricular cn/2/ion had the title of Fog 


falſe, 
volun- 


priſoner is 
and brought to 


ent read unto 
can ſay thereto, 


Confeſſoz, Confefarius, a Confeſſianibus. 
ſer; 


"6 DN 


'-, though improperly ; for he is rather the confeſſe, 
fiſer Mags 7 avg, ro whom the md rd is 
v. or at leaſt the confeſſary; who receives the confe/- 
£ or the confeſſionar. This receiving the confeſſion of 

-nitent, Was in the old Engl. to ſbreve, or ſhrive, 
, xx. ſerifan ; whence the party confeſſed was beſcrifen ; 
hence our Engl. beſbrieved, or looking like a confeſſed or 
ſrieved perſon, impoſed ſome uneaſy penance ; hence 
to beſbrew is tO imprecate, or denounce the curſe of ſin 
2s confeſſions The a&t of confeſſion was called /crifde, 
whence poſſibly to /bif?, or ſhuffle in diſcourſe, like peo- 
ple who are aſhamed or afraid to tell all their faults, 
The moſt ſolemn time of confeſſing was the day defore 


lent, which from thence is called Shrove-Tueſday. Cowell, | h 


, 1727. 
oofirmation, (Confirmatio) From the verb con- 
re, quod £ 
faid, That hs fs omnes ſupplet defeftus, licet id quod 
aftum eff, ab initio non paluit. Co, on Litt. lib. 3. cap. 
g. ſeft. 515- It is a conveyance of an eſtate or right in 
eſe, whereby a voidable eſtate is made ſure and unavoid- 
able, or whereby a particular eſtate is increaſed : nay, 
' tis a ſtrengthening of an eſtate formerly, and yet void- 
able, though not preſently void. For example, a biſhop 
teth his chancellorſhip by patent for the term of 
the patentee's life ; this is no void grant, but voidable 
by the biſhop's death, except it be ſtrengthened by the 
emfirmation of the dean and chapter. Qu@hibet confirmatio 
aut eſt perficiens, creſcens aut diminuens. t. Perficiens, as 
if a feoffee upon condition make a feoffment, and the 
fcoffor confirm the eſtate of the ſecond feoffte : ſo if 
diſſeiſee confirm the eſtate of the diſſeiſor, or his feoffee. 
2, Creſcens, doth always enlarge the eſtate of a tenant ; 
- 8 tenant at will to hold for years; or tenant for years to 
hold for life. 3. Diminuens, as when a lord of whom 
the land is holden confirms the eſtate of his tenant to 
hold by a leſs rent. See more of this in Weft. Symb. 
fart 1. ib. 3, ſet. 2. 500. F. N. B. fol. 169, 226, 
271, and Liff, lib, 3. cap. 9. Co. 9. Rep. Beaumont's 
Gſe.: | bs | 
- See 5 Vin, tif. Confirmation, 
Confirmation of judicial proceedings, See ſtat. 1 Ed. 4. 
615-12 Gare 2. 6426-07 ff SPE ed | 
Confirmation of the parliament. See 12 Car. 2. 13 
(ar. 2. ft. 1. C7, I, 14. De | 
Confilcate, Confiſeatus, May be derived either from 
the Lat, confiſcare, or the French confi/quer ; that is, in 
fublicum adducere, All theſe words are drawn from fi/cus, 
which (as Min/bew faith) originally ſignifieth a hamper or 
baſket, but metonymically, the emperor's .treaſure ; becauſe 
it was anciently kept in hampers. And though our 
Ling doth not. put his treaſure in ſuch things ; yet as the 
Rogans have ſaid, that ſuch goods as are forfeited to the 
emperor were bong confiſcata ; in like manner do we fay 
of ſuch goods as are forfeited to the King's Exchequer. 
And the title to have theſe goods is given to the King by: 
luch law, when they are not claimed by ſome other. - As 
if a man be indiRted, that he felonioully ſtole the goods 
another man, when in truth they are the proper goods 
of him indicted; and they are brought into court againſt 
3s the manner is, and he is then aſked, what he ſays 
to the ſaid goods, to which he diſclaims ; by this di/- 
ar he ſhall loſe the goods, although afterwards 
© be acquitted of the felony, and the King ſhall have 
tl as confiſcated + -but. otherwiſe it is, if he do not 
am them, The fame law is, where goods are 
ound in the felon's poſſeſſion, which he diſavows, and 
ds is attainted of other goods, and not of them, 
ce the goods which he diſavows are confiſcated to the 


King; but had he been attainted of the ſame goods, | 


ſhould have been ſaid to be forfeited, and not con- 
"ate, notwithſtanding his diſavowmens So if an ap- 
tn, © robbery be brought, and the plaintiff leaves out 
; ot his goods, he (hall not be received to enlarge his 
(heal, and foraſmuch as there is none to have the goods 
corge., ts the King ſhall have them as confiſcate, ac- 
From to the old rule, Puod non capit Chriſtus, capit 
3 and as in the caſe aforeſaid, the law puniſhes the 


"er for his negligence and connivancy, fo alſo the 


firmum facere ; and therefore it is | f 


CONN 


| law 'abhors malice in ſeeking the life of any without 


for taking them 
were the plaintiff's goods, and that the defendant came 
lawfully by them: in this caſe the goods are not confi/- 
cate to the King, becauſe of the falſe and malicious ap- 
peal; See more in Staundf. Pl. Cor. l. Z. ca. 24. 3 1njt. 


and bona confiſcata are bona forisfafta. 


Eliz. c. 2. and Recuſant, 


la blue gartier. Seldet., | 
| Confreres, Confratres, Brethren in a religious houſe, 
ellows of one ſociety. 32 Hen. 8. c. 24. 
Congeable, Is derived from the French conge; that is; 
venia; and ſignifies in our common law as much as law- 
ful, or lawfully done, or done with leave; as, the entry 


410 ſeftion, and Cro, 2 par, fol. 31. 

Conge d'accozver, Signifies leave to accord or 
agree ; It 1s mentioned in the ſtatute of fines, 18 Ed. 3: 
in theſe words, when the original writ is delivered in pre- 
ſence of the parties before the juſtices, a pleader ſhall ſay 
this, Sir Juſtice, conge d'accorder ; and the juſtice ſhall 
fay t6 him, What will Sir &. give ? and ſhall name one of 
the parties, &c. See Ruff. Stat. vol. g. page 1. of Pref. 

Conge d'Cllire, Yenia Eligendi, Is French, and fng- 


to a dean and chapter, in time of vacation, to chooſe a 
biſhop; or to an abbey or priory of his own foundation 
to chooſe the abbot or prior. F. N. B. fol. 169, 170: 
Touching this matter, Gwin in his Preface to his Rea1- 
ings, faith, That the King of England, as ſovereign patrott 


of ancient time free appointment of all eccleſiaſtical digni- 
ties, whenſoever they thanced to be void, inveſting them 


| fir/?, per Bacculum 8& Annulum, and afterwards by his 
letters patent ; and in proceſs of time, he made the elefion 
over to others, under certain forms and conditions ; as, that 
they ſbould at every vacation, before they chooſe, demand of 
the King conge d'Ellire; that is, licence to proceed to elec- 
tion, and then after eleftion to crave his royal aſſent, &c. 
And further, he affirmeth by good proof, out of com- 
mon law books, that King John was the firſt that 


granted this, and that it was afterwards confirmed by 


prelacies in England were conferred at the pleaſure of the 


this royal prerogative, and prevailed with pope Paſchal to 
abrogate this cuſtom by a ſolemn canon ; after which, 


Roger biſhop of Saliſbury, in 3 H. 1. An. 1102. 
By ſtat. 25 Hen. 8. c. 20. No man is to be pre- 


but eleftion is to be by the King's conge d'e/lire, vr li- 
cence, to ele the perſon named by the King ; which 
the dean .and chapter muſt do in twenty days, or they 
will incur a remunire : and if they fail to make elec- 
tion, the King is to nominate by his letters patent. 
The fat. 1 Bd. 6. c. 6. ouſted the writ of conge d'eſlire, 
and impowered the King to collate to an archbiſhoprick 


was repealed by ſtat, 1 Ma. c. 2. 
Congtlyon. It is mentioned in Leg. ne, c. 23. and 


another in ſuch a payment or tribute. bs 
Congius, An ancient meaſure of ſix /extaries, which 
is about a gallon and a pint, Ef reddat guinque congios 


pulmentariis, Charta Edmundi Regis de anno 940. See 
Dertary, 


mortis conje&tare. In Legibus Alured, cap. 21 ©, 32. 


juſt cauſe, And therefore if 4. hath the goods of B. by 
delivery or _— and B. brings an appeal agaia(t /. 
eloniouſly, and it is found, that they 


F« 237, Note, Confiſcare and forisfacere are ſynonyma's ; - 
Confozmity to the church of England. See ſtat. 1 | 


Confrairie, Confraternitas, A fraternity or brother- 
00d, as the confrairie de $, George, or les chivaliers de 


of the diſſeiſee is congeable, and ſo Littleton uſes it in his. 


nifieth in our common law the King's permiſſion royal - 


of all archbiſhopricks and other eccleſiaſtical benefices, had | 


Weſt." v. cap. 1. which flatute was made An. 3. Ed. 1. 
And again, by the fat. Articul: Cleri, cap. 2. which 
was ordained, 25 Ed. 3. frat. 3. It is certain all the 
prince, and the perſons were inveſted by the King's. 
delivery of a ſtaff and ring, till archbiſhop 4n/ehn denied 


the firſt biſhop who came in by a regular election, was 


ſented to the ſee of Rome for the dignity of a biſhop, &c. , 


- OR EIS 


or biſhoprick abſolutely by letters patent. But this ſtatute 


ſignifies joint payment, or one who is a companion wi'h. 


cere & unum 'ydromelli, & triginta panes cum pertinentibus 


Conjectare, To contribute. Waram & compoſitiorem | 
| Coningeria, - 


C. ON 


Coningerta, A cony-borrow, or warren for rabbits.— 
Item dicunt, quod idem Dominus potefſt capere in duabus c0- 
ningeriis quas habet infra inſulam de VeEta 100 rcuniculcs 


per annum, & vat quilibet cunisulus it. den.—— Inquif, 
de anno. 47 H. 3. n. 32, | | | 
Conizance.. See Cognizance. 
Contzor, See Cogutzor, 
Conjurare, ls whete teveral confirm a thing by oath, 
Conjuratto, Is an oath ; and conjuratus is the ſame 
with conjurator, viz. one Who is bound with the ſame 
oath. Ernaldus mareſcallus juratus idem dicit per omnia 
guod filins Andree conjuratus furs, &c. Mon, 1 tom. 
pag.-207, owt”, 7 


C onjitrattion (Conjuratio) Is a compound of con and | 


Jur?, and fo it fgnifieth a plot or compact made by men, 
combining themſelves together by oath or promiſe to do 
any publick harm : but in our Common law it is eſpecially 
uſed for ſuch as have perſonal conference with the Devil 
or evil ſpirits, to know any ſecret, or to effeCt any paur- 
poſe. Stat. 5 Eliz. cap. 16. And the difference between 
conjuration and witchcraft ſeems to be this, that the one 
by prayers and invocations of God's powerful names, 
compels the Devil to ſay or do what he commandeth him ; 
the other dealeth rather by a friendly and voluntary 
_ conference and agreement between him or her and the 
Devil or familiar, 'to have her or his deſires or turns 
ſerved, in lien of blood or other gift offered unto 
him, eſpecially of his or her ſoul. And both thele 


differ from enchantments or ſorceries, becauſe they are 


_ perſonal conferences with the Devil, as is already faid ; 
but theſe are but medicines, and ceremonial forms of 
words, called commonly charms, without apparition, 
Cowell. 

_ Mr, Serjeant Hawkins, in his Pleas of the Crown, lib. 1. 
Zag. 5. ſays, that, conjurors are thoſe who by force of cer- 
tain magick words endeavour to raiſe the Devil, and 
oblige him to execute their commands. MHitches are ſuch 
who by way of conference bargain with an evil ſpirit to 
do what they deſire him : and forcerers are thoſe who 
by the uſe of certain ſuperſtitious. words, or by the means 

_ of images, &c. are ſaid to produce ſtrange effets above 
the ordinary courſe of nature. All which were anciently 
puniſhed in the ſame manner as hereticks, by the writ 
ae heretico comburendo, after a ſentence-in the eccleſiaſtical 
court: and they might be condemned tv the pillory, &c. 
upon an indictment at Common law. 3 Inf. 44. #2. 
P.C. 38. But by ſtat. 1 Zac. 1. c. 12. theſe offenders 

_ are divided into two degrees ; and thoſe in the fir/# degree, 
and their acceſſzries before, and ſhall ſuffer as felons without 
benefit of clergy ; and theſe are the four following ſpecies, 
I. Such as {hall uſe any invocation or conjuration of any 
evil ſpirit, 2. That conſult, covenant with, entertain, 
employ, or reward any evil ſpirit to any intent. 3. As 
take up any dead perſon's body, or any. part thereof, to 
| be uſed in any manner of witchcraft. 4. Or that exerciſe 

any witchcraft, inchantment, charm, or ſorcery, whereby 
any perſon ſhall be killed, deſtroyed, conſumed, or lamed 


in his body, or any part thereof. And if a ſpirit doth 


not aftually appear upon invocation, @c. or if a dead 
- perſon or part of it be taken up to be uſed, and not ac- 
rually uſed, they are within the ſtatute: but one muſt 
actually effe&t the miſchief to be within the clauſe of 
killing, laming, &c. 3 nfl. 45. H.P.C. 6, 7. Thoſe 
in the /econd degree ſhall for the firſt offence ſuffer a year's 


impriſonment and the pillory ; and for the ſecond, be | 


adjudged felons, excluded clergy. And theſe offenders are 
divided into the following kinds, ſuch as take upon them 
by witchcraft, charm, @c, to tell where treaſure, or 
things loſt or ftolen, may be found; or to do any thing 
to the intent to provoke any perſon to unlawful love ; 
or to hurt any perſon in his body ; or whereby any cattle 
or goods of any perſon ſhall be deſtroyed or impaired, 
&c. but thoſe who take upon them to do the laſt, are not 
within the at, unleſs they aftually accompliſh it. 3 fe. 
46. Stat, 1 Fac. 1. c. 12. This ftatute of King Fames 1. 
againſt conjuration and witchcraft is repealed ; and no pro- 
ſecution ſhall be commenced on the ſame : but where 
perſons pretend to exerciſe any kind of witchcraft or 
eo uration, ©c. or undertake to tell fortunes, or from 


A-.i0 MN 


their (kill in any crafty ſcience to diſcove; 

ſtolen or loſt may be found, upon ener ages 
be impriſoned a year, and ſtand in the pillory once i 
every quarter in ſome market town, and may be ordered 
to give ſecurity for their good behaviour, by ſtat. 9 Ges. 2, 


SORTS: | 

Conovium utbs, 
thenſhire. | 

Conovins fluvius, Conwey in Wales, 

Conquelt. Franchi/es are extinguiſhed immediately on 
the conqueſt, but not the laws of the land without pro- 
clamation ; and fo William the Conqueror extinguiſhed all 
franchiſes in England but of churches, which the Þ 
would not permit him to take ; for which reaſon they 
ſtand as before the conqueſt. Arg. Ms. 670. þl. gig 
Mich. 43 & 44 Eliz, B. R. : 

It was agreed, that according to Calvin's caſe, 7 Rep. 
17, upon the conqueſt of an infidel country, all the od 
laws are abrogated ex inſtanti, and the King impeſes what 
laws he pleaſes; and in caſe of the conqueſt of a Chriſtian 
country, he may change them at pleaſure, and appoint ſuch 
as he thinks fit ;- though Coke quotes no authority for it, 
yet it was agreed, that this might be conſonant to reaſon, 
Show. Parl. Caſes 31. in caſe of Howell v. Duttn. 

In the caſe of -an infidel country, their laws by conqueſt 
do not entirely ceaſe, but only ſuch as are againſt the laws 
of God, and in ſuch caſe where the laws are rejetted or 
{ilent, the conquered country ſhall be governed according 
to the rule of natural equity; held per cur. 2 Salk, 412. 
Pl. 1. Trin. 6 W. & M.inB. R, | 
| Where the King of England conquers a country, it is 
of a different conſideration from a new and uninhabited 
country being found out by Engli/h ſubjets; for in the 
firſt caſe the conqueror, by ſaving the lives of the people 
conquered, gains a right and property in ſuch people, and 
conſequently may impoſe upon them what laws he pleaſes. 
2 Wms's Rep. 75: Cites it as ſaid by the Maſter of the | 
Rolls, Auguſt 1722, to have been ſo determined by the 
Lords of the Privy Council upon appeal from the foreign 
plantations. 2 - Bs 
. But till ſuch laws given by the conquering Prince, the 
laws and cuſtoms of the conquered country ſhall held place, 
unleſs where theſe are contrary to cur religion, or enatt any 
thing that is malum in ſe, or are ſilent ; for in all ſuch 
caſes the laws of the conquering country ſhall prevail. 
Ibid. | | 
 Conreata pellis, A hide or ſkin dreſſed, a conreatore, 
by the currier. Una pellis ovina figna datur conreata, 
valet denarium,.,gbolum ; una pellis agnina figna datur 
conreata, valet i. den.——Regulz Compoti Domus 
Farendon, MS.; ws: —_” | 

Conredium, The ſame with C020dy ; which fee. 
Abbas & monachi ejus loci por totum annum. poſt obitum ſu 
totum conredium (/icut in vita ſua perceperint } habere de- 
bent quod alicui indigenti pro anima ſua erogabitur. Mons 
I t003.-.PRg.. 140: ::--5-, | .” | : 

Conlanguineo, Is a writ, for which ſee Reg. Orig. de 
atavo, proave, & conſanguineo, Ff. 220. a. 

Conlanguinity (Con/anguinitas) Is a kindred by 
blood or birth ; -as affinity is a kindred by marriage 
and it is conſiderable in the deſcent of lands, who ſhall 
take it as next of blood, &c. And allo in adminiſtra- 
tions, which ſhall be granted to the next of kin. ce 
Adminiſtration, Deſcent, ane” Di 

Conſecration of Biſhops, See Biſhops. ; 
- Conſent. In all caſes when any thing execurory 15 


created by deed, it may, by conſent of all perlons that 
were parties to the creation of it by their deed, be de- 
feated and annulled ; and therefore 1t was ſaid, that 
warranties, recognizances, rents, charges, annuites, on 
venants, leaſes for years, uſes at common law, ! 
may, by a defeaſance made with the mutual cone - | 
all that were parties to the creation of them by dee Ao 
annulled, diſcharged, and defeated, 1 Rep. 113: 49% 
28 Eliz. in Albany's Cafe. 

A conſent ex foft fafto is not of 
for it cannot be had for things which 
wiſe ; per Vaughan Ch. J. Mod. 312. 


foods 
they {hall 


Caerleon upon Conwey in Caermar- 


any ſignification 3 
cannot be other- 
Paſch, 27 Car. 3+ 


The 


in Chanc. in caſe of Fry v. Parter. 
| 6 


C ON 


nt of the heir makes good a void deviſe, | 


gon org Trin. 23 Car. 2. Lord Cornbury v. Mid- 
AS ne Nr 

mainder-man for life; though but verba 
or ET ived to confirm building leaſes accord- 
vr Shave, Caſes 28. Paſch. 32 Car. 2. Sidney v, 
Ti, 6 Leiceſter. | ie): 2h 
fl Br of 4 ; re of a title to land in another county 
han whore the land 11es, will not help, it being an error, 
; h ſuch conſent be of record ; _—_ per cur. 2 
rag? þl. 97. Paſch, 32 Car. 2. B. R. Lord Clare 


n 7 ergo of a corporation conſenting to be turned out 
from his burgeſs's place, and the common councll of the 
corporation removing him accordingly, does not amount 
to a reſignation, and a peremptory mandamus was granted 
to reſtore him. Holt's Rep. 450. Hill, 8 Ann, B, KR. 
The Puzen v. Mayor of Glouceſter. 

Conſequential loſſes oz damages, Tf I have a 

| cannot fo let it out that it ſhall drown my neigh- 

bour's land. Arg. Het. 119. cites 6 £4. 4. 6. | 
If a ſtranger drive my cattle upon your land, whereby they 
are diftrained by you, I ſhall recover againſt the ftranger 
for this difireſs by you 3 per Baron Altham, Arg. Lane 67. 
cites 0) Ed. 4. 4+ : 

Aion lies for calling one baſtard whoſe grandfather had 


lands in tail, though the plaintiff was younge/? /on of the | 


father ; yet being offered a ſum of money by a purchaſer 
to join in the ſale, and afterwards the purchaſer refufing 
to give him any thing by reaſon of thoſe words ; it was 
held, though he has no preſent title, yet it appears he is, 


by a poſſibility ts join in the afſurance ; but it being after- | 


wards refuſed to be given him by reaſon of thoſe words, 
is a preſent damage, and he may recetve prejudice thereby 
in futuro, in caſe he were to claim any land by atſcent. 
Affirmed in error. Cro. F. 213. pl. b. Mich. 6 Jac. 
B. R, Vaughan v. Ellis, © | | | 

A ſmith pricks the hiyſe of a ſervant being on his jour- 
ney to pay money for his maſter to ſave the penalty of a 
bond, both the maſter and ſervant may have their ſeveral] 
 @tions on the caſe for the ſeveral wrongs they have there- 
by ſuſtained ; per Coke Ch. J. 2 Bulſ. 344. H 
in Caſe of Everard v, Hopkins. 

Where one is party fo @ fraud, all which follows by 
reaſon of that fraud ſhall be faid as done by him. Arg. 
yr F. 469. Hill. 15 Fac. B. R. in Caſe of Southern v. 

W. 


_ Attion lies for threatening workmen to maim and proſe- 
cute them, whereby the maſter loſt the ſelling of his 
goods, the men not daring to go on with their work. 


Gro. F. 567. þl. 4. Paſch, 18 Fac. B. R. Garret v.| 


Taylr, 


A, contrats with B. to make an eſtate of Bl. Acre at 
Mich, to B. if C. enters into Bl, Acre. A. may have an 
ation on the caſe agairft C. for the ſpecial damage which 
may happen to him by reaſon that he is diſabled to perform 
his contra@t, by reaſon of C.'s entry, and he ſhall declare 
contra pacem, but not vi & armis. Per Doderidge, }. 
Gedb, 426. þl. 492. Trin. 21 Fac. B. R. | 

A. breaks the fence of B. by which cattle gets into C.'s 
ground, C. ſhall have caſe againſt 4. but not treſpaſs. 
Per Roll. Sty. 131. Mi#h, 24 Car. B. R. im the Caſe of 
Sir A. A. Cowper v. St, Fobn. | | | 

Though a man does a lawful thing, yet if any damage 
do thereby befal another, he ſhall anſwer if he could have 
avaded it ; and this holds in all crvil caſes, As if a man 
| bys a tre, and the boughs fall upon another 7pſo invrto, 

Jet an ation lies. So it a man ſþvots at butts, and hurts 
another unawares. So if I have land through which a ri- 
ver runs to your mill, and 1 lop the ſallows growing on 
the nver-fide, which accidentally /top the water, fo as your 
mul is bindered. $o if I am building my own houſe, and 
"piece of timber falls on my neighbour's _ and breaks 
part of It, So it a man aſſaults me, and [ lift up my flaff 
fo defend myſelf, and ſtrike another in lifting it up. But it 
8 Otherwiſe #7 criminal caſes, for there attus non factt reum 


miſt mens fit rea, Per Raymond J. Arg. Raym, 422, 


423. Hill, 25 & R. 
bs 33 & 34 Car. 2, B, R 


ul. 12 Fac. | 


| 


cCoN 


Tf A. beats my horſe, by which he runs on B, 4; is the 


| treſpaſſor, and not I, 2 Salk, 638, Per Cur, P; feb; 


7 W.3. B. R. incaſe of Gibbon v. Pepper. 


harm, and anſwer the damage if it does; but if a ſud- 
den ſtorm had riſen which he. could not ftop; it was a 
matter of evidence, and he ſhould have ſhewed it. tn 
Salk, 13. pl. 4. Mich. g Will. 3. B. R, Turbervil vs 
Stamp. WE 

A. contraCfts with B. to bring timber in 4.'s cart, and 
deliver it in B,'s yard z it was brought in a cold day ; B: 
refuſed to come and unload it, whereby the hor/es got co/d; 
and two died; A. brought aQtion, but could not obtain judg- 
ment, Cited per Ho/t Ch. J. Cumb. 481. -10 WL Jo 
B. R. as in the caſe of Bertue v. Burn. 


him ſo to do, he muſt make fatisfaRion for the conſequen- 
tial damages, as letting drink about the cellar, &c. for 
ſince the placing him there is unlawful, it ſhall be taken as 
if the conſtable had put him there on purpoſe to do an un- 
lawful at. Per Holt Ch. J. 5 Mod. 430. Hill. 10 W. 3: 
in caſe of Parkhouſe v. Foſter. LEE 

Action on the caſe for //opping a way leading to his: col- 
liery, by which he loſt his cuſtomers, hes not without ſpe- 
cial damages. Cumb, 480. Trin, 10 Will, 3. B. R, 
Tweſon v. Moor. A ; 
After recovering damages in affault and battery, &c. no 
action will lie for conſequential damages, as that he was 
afterwards forced to be trepanned, and had a bone taken 


ter v. Veal, | ; 
If 4. enters into my grounds, and breaks down my wall, 


cover damages, and I rebuild my wall, but by reaſon of the 
newneſs thereof it is broke down by a new florm, which the 


| at once. Arg. 12 Mod. 543. Trin. 13 W. 4. in the caſe 
of Fitter v. Val. TT | 

It is a fundamental principle in law and reaſon, that 
he that does the firſt wrong ſhall anſwer for all conſe- 
 quential damages. g.12 Zed. 639, Per cur', Hill. 13 
ITill. 3. in caſe of Roſwell v. Prior. | 
' If one takes another priſoner by wrong, and then turn 
him over to ancther officer, wha detains him, the firſt taker 
ſhall anſwer for all the conſequential damages. Per cur's 
12 Med. 640. Hill. 13 Will. 3. in the cafe of Roſwell y; 
Prior. | 

He that keeps goods by wrong muſt anſwer for them at his 
peril at all events, for his detainer is the reaſon of the loſs; 
2. Salk, 523. Per Holt Ch. J. Trin. 2 Ann, B. R. in the 
caſe of Copggs v. Bernard. 

If A. wrongfully impriſons B. and the gaoler detains him 
till ſo much 1s paid; in this caſe he who was the priſoner 
ſhall have an action of falſe impriſonment againſt A. for 
impriſoning and detaining him until he paid ſo much mo- 
ney; and this is a taking by 4. and it muſt be illegal to 
uſe any unlawful means to oppreſs another, and 4. is 
guilty of the oppreflion and extortion committed by the 
gaoler. 3 Salk. 193. in caſe of The Dugen v. Tracy. 

A. has a market and toll, and B. is coming with goods 


C. hinders B. coming to the market ; the lord of the market 
may have an action, becauſe of the poſſibility of damages. 
Per Powell J. 6 Med. 49. Mich. 2 Ann. B. R. in the 
caſe of 4ſhby v. I hite, 

Where a man does a /awfu! at, and a damage reſults 
from ſuch aft, an aCtion of caſe lies, and not an ation of 
treſpaſs. 8 Mod. 272, Trin. 10 Geo. 1. Reynold v, Cler#. 
If a man keeps a bea/? of a ſavage nature, as a lion, &c. 
it is at his peril to keep him up, and he is anſwerable for 
all the conſequences of his getting looſe. Per Raymond 
Ch. J. Gzlb. 1893. Mich, 4 Geo, 2. B. R. in the Caſe of 
The King v. Huggins. 

Conſervatoz, A delegated umpire, or ſtanding arbi- 
trator, who, as a third impartial friend, was choſen or 
| | 6 4 appointed 


He that makes a fire in his field mult ſee thatit does'no | 


If a conflable places a dragoon where it. is utlawſu! for 


out of his ſkull, 12 4d, 542. Trin. 13 Will, 3. Fit- 
which keeps out the ſea ; and I bring my treſpaſs, and re+ 


old wall would have refifted ; per cur? the? plaintiff ſhall 
| recover for the overflowing of his lands, -and to rebuild 
his wall ; and the danger of the new wall, if there be any 

thing in that too, may be confidered ; but this mu/? be all 


to the market, for which, if ſold, zl] would be due, and 
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appointed a guarantee to compoſe and adjuſt differences 


that ſhould ariſe between two other parties. — Zgo Simon 
reftor eccleſie de Heyford Warine——Subjiciendo me coer- 
cioni & compulſion, civilibus judicibus vel delegatis, ſeu 
conſervatori, quem diet Religioſi & eorum ſucceſſores dux- 
erint eligendum Paroch. Antiq. pag. 513., 
Conſervatoz of the peace  (Conſervator vel cuftos 
pacis) Is he that hath an eſpecial charge, by virtue of his 


office, to ſee the King's peace kept; which peace Lambard 


in effeR defineth to be a with-holding or abſtinence from 


that injurious force and violence which boiſterous and un- 


ruly perſons are in their natures prone to uſe towards 


others, were they not reſtrained by laws, and fear of 


puniſhment. Of theſe conſervators he farther ſaith thus, 
that before the time of King Edward the "Third, who firſt 
erected juſtices of peace, there were ſundry perſons, that 
by the Common law had intereſt in keeping the peace - of 
thoſe ſome had that charge, as incident to their offices 
which they did bear, and ſo included within the ſame ; 
that they were nevertheleſs called by the name of their 
office only : ſome others had it ſimply, as of itſelf, and 
were therefore named cu/todes pacts, wardens, or conſer- 
vators of the peace : the former and latter fort he again 
ſubdivideth, which read in his E:irenarcha, 1b. 1, cap. 3. 
The corporation of the great level of the fens doth confiit 
. of a governor, fix bailifts, twenty conſervators and com-' 
monalty, as by act of parliament, 15 Car. 2, cap. 17. 
appears. | 
the peace in that county by virtue of his office. 4 1/7. 
fel. 212. And petty conſtables are by the Common law 
conſervators of the peace, &c. There were likewiſe con- 
fervators of privileges of the Hoſpitalers and Templars, 
Sc. Weſt. 2. cap. 43. 4 Inft. fo. 341. 

Conſervatoz of the truce and ſafe-conaucs (Con/er- 
vator induciarum & ſalvorum Regis conduftuum) Was an 
officer appointed in every port of the fea by the King's 
letters patent, and had 49/7. for his yearly itipend at the 
| leaſt. His charge was to enquire of all offences done 
' againſt the King's truce and ſafe condud7s upon the main 
ſea, out of the liberties of the C:nque ports, as the admirals 
by cuſtom were wont to do, and ſuch other things as are 
declared in 2 H,. 5. cap. 6. touching this matter. See 
alſo the ſtatute of 4 H. 5. c. 7. 

Conſideratio curiae, It is often, mentioned in law- 
pleadings ; /ueo confideratum e/? per® curiam, 2. e, It is 
adjudged by the court; for confideratio curie 1s the judg- 
ment of the court, viz. as in Matt. Pariſ. Addit. pa. g7. 
Semper paratus eft ſtare ad conſiderationem parium ſuorum ; 
and in the 2 Mon, pa. 221. Abſiulit e1 diftam terram per 
conſiderationem curiz ſue, &c. 

Conſideration (Conideratio) Is the material cauſe of 
a contract, without which it would not be effeQual or 
binding. This conſederatien is either expreſled, as if a man 
bargain to give twenty ſhillings for a horſe ; or elſe implied, 
as when the law itſelf enforceth a con/ideration; as if a 
man come into a common inn, and there ſtaying ſome 
time, taking both meat and lodging for himſelf and his 
horſe, the law preſumeth that he intends to pay for both, 
though nothing be farther covenanted between him and his 
hoſt; and therefore, if he diſcharge not the houſe, the 
hoſt may ſtay his horſe. Fulbeck's Parall, Trad, Contrat. 
fel. 6. Allo there is a conſideration of nature and blood, 
2nd valuable con/ideration: and therefore if a man be in- 
debted to divers others, and yet in conſideration of natural 
affection gives all his goods to his ſon or couſin, this 
ſhall be conſtrued a fraudulent gift, within the a& of 
13 Eliz, c, 5. becauſe this act intends a valuable confe- 
deration, Cowell, edit. 1727. ps | 

A conſideration is necetlary to create a debt, otherwiſe 
it is nudum pattum, TFenk. 290. in pl. 27. 

| Where debt is brought for money due, without any car- 
cumflance of forbearance of ſuit by the plaintiff tor a time, 
a particular conſideration ought to be ſhewn in the decla- 
ration. Þ lr 292. pl. 37. 

A bond implies a conſideration in itſelf, and therefore it 
was held by the court, that a man was not bound to difſ- 
cover what was the confideration. Hard. 200. Trin. 
13 Car, 2, in the Exchequer, Turner v, Binion, 


7 


The chamberlain of Che/ter is a conſervator of 


conufor ; this is a good and valuable coniideration, 


C'S.N 


Nudum paftum will not raiſe an uſe wy 
raiſed without a onfdene _ " Wo wod-d 
Mich. 18 Car. 2. C. B, "er IgE; 

If lefſee for life or years aſſigns his eflate, the | 
Bite a a oi the _ ens amb ” 
forfeitures and to payment of the rent, and that a vo 
is ſufficient to veſt an uſe in him; but otherwiſe in = 
of a fee-{imple ; per 'North Ch. J. Med. 263. þl - 1 
Trin. 29. Car. 2. C. B, inthe caſe of Barker v. Kea, af 

A. leaſe for a year upon. no other conſideration than 
reſerving a pepper-corn, if it be demanded, is a ſufficient Con» 
ideration to raiſe a uſe, and ſhall operate as a bargain and 
ale, and ſo make the leſſee capable of a r:1eaſe. '2 Y;u 
35» Paſch. 32 Car. 2. C.B. Barker v. Keate, ” 

A voluntary ſettlement may be ſurrendered without con- 
fideration, and ſuch ſurrender may be aided in a COurt of 
equity, and an agreement ſo to do will be decreed ; per Lg 
Somers, Ch, Prec. 69. pl. 62. Hill, 1696, Wentworth 
v. Deverginy. 

Bargain and ſale, proviſo you pay to me at a future day 
1007. "This, though ſet down in form of a condition, is 
as effetual as if formally expreſſed in the uſual terms, 
Arg. Le. 6. pl. 10. Mick, 25 & 26 Eliz. B, R, in cake 
of Stonely v. Bracebriage, | | 

Love is not a conſideration on which an aQtion may be 
grounded on a promiſe to pay money, and the ſame of 
friendſhip ; per cur'. 2 Le. 3o. pl. 35, Trin. 30 Eliz, 

B. R. Harford v. Gardiner. 

A bargain and ſale was pleaded of land, without ſaying 
pro quadam pecunig ſumma, and exception being taken 
"thereto, the court doubted of it, and demanded of the 
prothonotaries what is their form of pleading; and by 
Nelſon chief prothonotary, theſe words pro quadam pe- 
cunie ſumma ought to be in the pleading. Scot protho- 
notary contra. Anderſon conceived it was either way good, 
but pro quadam pecunie ſumma is the beſt; and ſo Le- 
nard cuſtos brevium conceived. And the opinion of the 
juſtices was, that a bargain and ſale for divers cauſes ond 
conſiderations is not good without a ſum of money. And 
by Z/yndham, bargain and ſale pro quadam fpecunia ſumma, 
although no money be paid, is enough, for the payment 
or not payment is not traverſable z and by Periam, if 


| pro quadam pecunize ſumma be not in the indenture of 


bargain and ſale, yet the payment thereof is averrable ; 
and for this exception the judgment was ſtaid. Le. 170. 
in pl, 237: Mich. 30 & 31 Eliz, C, B, in the caſe of 
Smith v, Lane. | 

Other conſiderations being but general parlance imply 
nothing, except expreſs conſiderations were ſhewn ; for 
otherwiſe none ſhall be intended ; per cur*. Cro. E. 344. 
Mich. 36 & 37 Eliz, B. R. in caſe of Lacy v. Whetſtme. 

An ſe is raiſed upon confiderarion of blood, but the 
conſideration of blood will not create a debt, though a deed 
will, without mentioning a conſideration. An afſumy/it 
to pay A. his couſin 100, is void, if there be no other 
conſideration; the reaſon of the difference is, the land 
goes to the blood, but ſo do not the debts, Fer. 81, 82. 
an pl. 60. Shs | 

A leſs conſideration will ſerve to raiſe an uſe than to dt- 
frirey an uſe; per Bacon C. 2 Rell. Rep. 106, Trin. 17 fac. 
in Canc, in caſe of Reyn:lds v. Peacock, f7 wh 

The plaintiff intitled himſelf by a bargain and ſale in 
conſideration of certain articles of agreement, and does not 
ſay for money ; and for that reaſon judgment was - 
verſed. Freem. Rep. 344. pl. 427. cites Sty, 188. [ Hi. 
1649. Watts v. Dixey.] _ 

A bargain and ſale was pro diverſ/s conſiderationibus ge- 
nerally, and this was A in m_ ” prore — 
really paid, and if it be paid by one of the vargaimees, 
ne for all Y he uſe to all. Vide, it it 150 
one of the bargainees, if that be not good allo. ſcrayt, 145+ 
pl. 263. Mich. 1650. Harley v. Thompſon. ge 

Conuſee of a flatute extended the land, and in n— 
deration of 3000 /. received by the conuſor (whic mw 
the money due on the flatute) the conuſor conveyed py dry 
lands abſolutely ; and this debt being ſatisfied by fuch C 


h 
veyance, the conuſee affigned the reſt of the lands jd) X 
ls 
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. as if he had been a purchaſer with money. 
is » en 15 Car. 2. Churchill v. Grove, - 4 
Ne (hill $ is a valuable, but yet no equitable confi- 
| +ration for a purchaſe of lands. Arg. Chan. Caſes 34. 
Mich. 15 Car- 2+ in caſe of More v. Mayhow. 

Liſe 3 as good a conſideration for a promiſe as a benefit 
or profit. Chan. Caſes 78. Mich. 18 Car. 2. in caſe of 


v. Staney- | 
—_—_ is 4 þ conſideration to make a feme a 
archaſer ; fer cur”. Chan. Gaſes 100. Hill, 19 & 20 
Car. 2. Duglas V- Wood. 
{ſn conſideration that one was bound for him for money 
ging, he did bargain and ſell; this is no good conſidera- 
tion. But fer Hale Ch. J. If there be a covenant in con- 


# that covenant, that will be a good conſideration. 
Freem. Rep. 344+ Þl. 427+ Trin. 1673. B. R. Tutthilly, 
chaſes the queſtion is not, whether the conſi- 
Jeration be adequate, but whether it is valuable ; for if it 
be ſuch a conſideration as will make a defendant a pur- 

chaſer within the ſtatute of Queen Eliz. and bring him 

within the proteftion of that law, he ought not to be im- 
peached in equity ; per Finch K. Fin.. Rep. 104, Mill, 
25 Car. 2. in caſe of Baſſet v. Noſworthy, 
If one ſeals a releaſe or other aſſurance to one in poſſe/- 

for never ſo unequal conſideration, it ſhall not be re- 
lieved becauſe of a new title diſcovered, unlels there be 
ſome ſpecial fraud ; er Ld. Keeper. 2 Chan. Caſes 161, 
Paſch. 22 Car. 2. Hobert v. Hobert. 

A þepfer corn (in a leaſe for a year) if demanded, is 
confideration ſufficient for a bargain and ſale to make the ! 
leſſee capable of a releaſe, -and ſuch reverſion is ſufficient 
conſideration to raiſe a uſe, as by bargain and ſale. 2 
Vet. 35 Paſch. 32 Car. 2. C. B. Barker v. Keate, 

Where there are /everal conſiderations, and one zs good, 
that will ſupport the whole deed at law ; but it is not ſo 
in Chancery. Arg. Ch. Prec. 105, 106. Mich. 1699, 

If an annuity is granted by one to his houſekeeper, with 
a bond for payment of it, and the bond is ot, equity will 
decree payment of the annuity ; for ſervice is a con/idera- 
tion, and no turpis contraftus ſhall be preſumed, unleſs 


_ proved. Abr, Equ, Caſes 24.þl. 7. Hill. 1500. Light-| 


bone v. Weedon. 

Though a ſum of money is mentioned in a deed as the 
conſideration *of the grant, a court of equity will not 
fupply any defe& in ſuch deed, if no money was paid or ſe- 
cured. See Ch. Prec. 275. pl. 298. Mich. 1717, Fur- 
faker v. Robinſon. _6 | | 

Bill for diſcovery of the conſideration of a romiſory 
note for 2751. ſuggeſting, that it was given ex turpi cauſa, 
to ſmother and make up a felony, &c. defendant by his 
anſwer ſays, that he loft ſuch a ſum of money, and verily 
believes that it came to the þlaintiff*s hands, and that was 
the real conſideration of giving the note, &c. Per Cowper 
| C. The bill muſt be diſmiſſed, for there is no equity 

againſt the defendant, ſince he has ſworn, and it is not 
diſproved, that he loſt ſuch a ſum of money, and verily 

leves that it came to the plaintiff's hands ; thar is a ſuf- 
ficient conſideration to ſupport the note. Bill diſmiffed 
Vith coſts. 5 Vin. 408. cites MS. Rep. Mich. 4 Geo. in 
Conc. Guiborn v. Fellows & al | 

Conſign, 1s a word uſed by merchants, where goods 
ae aſſigned, or ſent or delivered to a faftor. Lex Mercat”. 

Confilium (Dies confilii) Was a time allowed for the 
accuſed to make his defence, and anſwer the charge of 
” accuſer. — [n aliis querat accuſatus conſilium, & 

abeat ab amnicis & paribus ſuis, quod nullo jure debet de- 
fendi, gc. Leges H. 1. cap. 46. And in the next 
Chapter » 52 quis a juſtitia regis implacitatus ad conſilium 
*terit, It is now uſed for a ſpeedy day appointed to 
Tgue a demurrer ; which the court prants after the de- 
murrer joined on reading the record of the cauſe, &c. 
F Conſiſtoz, A magiſtrate ſo called ; as teftibus Rogero de 
ant, Willielmo conſiſtore Ceftrie, &c. 
, Confiſtozy (Con/eftorium) Signifies as much as pre- 
hn » tribunal, It is commonly uſed for a council- 
ya © 0 eccleſiaſtical perſons, or the place of juſtice in 
court-chriſtian; a ſeſſion or aſſembly of prelates. 


Jeration of money to convey, and a bargain and ſale pur- 
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Sciatis vos omnes & cateri Dei fideles qui in Anglia manent, 
quod epiſcopales leges, que non bene ſecundum ſanForum ca- 
nonum precepta, uſque ad. mea tempora, in regno Anglorum 
Fuerunt, communi concilio archiepiſcoporum meorum & cate 
rorum epiſcoporum & abbatum & omnium princibum regnt 
mei, emendendas judicavi. Propterea mando & regia auths- 
ritatepracipio, ut nullus epiſcopus vel archidiaconus delegibus 
epiſcopalibus amplius in hundret pþlacita teneant, nec cauſam, 
que ad regimen animarum pertinet, ad judicium ſecularium 
hominum adducant, &c. This law, made by the Conqueror, 
ſeems to give the original of the biſhops con/iflory, as it 
ſits with us, divided from - the hundred or county court, 
wherewith in the Saxon time it was joined. And, in the 
ſame law of his is further added, Hec etiam defendo, ut 
nullus laicus homo de legibus que ad epiſcopum pertinent, 
fe intromittat, &c. Selden's Hiſt, of Tithes, p. 413, 414. 


benefices in one. Broke, tit. Union, and ſtat. 37 H. 8. 
c. 21. This is taken from the Civil law, where it ſig- 
nifies properly an uniting of the poſſeſſion or. profit 
with the property. For example; If a man have by legacy 
uſum-fruftum fundi, and afterwards buy the property or 
fee-ſimple of the heir, hoc caſu confolidatio fieri dicitur, 
See Union and Unity of poſſeiron, and the ſtat. 22 Car. 
2. cap. 11. I | 


thing either good or bad; yet in Common law it is al- 


Ed. 1. ftat. 2. to be an agreement of ſuch as do confeder, 
and bind themſelves by oath, covenant, or other alliance, 


fallly and maliciouſly to indi, or falſly to move or 


| maintain pleas ; and alſo ſuch as cauſe children within age 
to appeal men of felony, whereby they are impriſoned 
and ſo grieved; and ſuch as retain men in the countries 


with liveries or fees to maintain their malicious enter- 


which by their ſeigniory, office, or power, undertake to 
bear or maintain quarrels, pleas, or debates that concern 


or themſelves, See 4 Ed. 3. cap. 11. 3 H, 7. cap. 13. 
and alſo 1 H. 5. cap. 3. and 18 H, 6. cap, 12. and the 
New Book of Entries, verb. Conſpiracy. In the places 
before mentioned, -conſþiracy is taken more generally, and 


a more ſpecial ſignification, it is taken for a confederacy 
to be indifted of felony. 
Ed. 1. it ſeems clearly to follow, contrary to the opi- 


cauſe an innocent man to be indifted, and alſo to be 
tried upon the indiftment, whereupon he is acquitted, 
are properly conſpirators, but that thoſe alſo are guilty 


ſecution of ſuch conſpiracy or not. 1 Haw, 189, La, 
Raym. 1169. OV 7 ; 
But an a&ion will not lie for the conſpiracy, unleſs it 
be put in execution ; for in ſuch caſe, the damage is the 
ground of the aCtion, L. Raym. 378. 
Alſo it plainly appears from the words of the ſtatute, 


within the purport of it ; from whence it follows, that 
if all the defendants who are proſecuted for ſuch a con- 
ſpiracy be accquitted but one, the acquittal of the reſt is 
the acquittal of that one alſo: and upon the ſame 
ground it hath been holden, that no ſuch proſecution is 
maintainable againſt a huſband and wife only, becauſe 
they are eſteemed but as one perſon in law; but it is 
certain, that an ation on the caſe, in the nature of a 
conſpiracy, may be brought againſt one only. Allo, it 


hath been reſolved, that if ſuch an ation be brought 
TIM ' againſt 


Every archbiſhop and biſhop of every dioceſe hath a c61j5 

[/frory court held before his chancellor or commiſlary in 
his cathedral church, or other convettient place of his 

diocele, for eccleſiaſtical cauſes, See 3 1nft. fol. 338.— 


Conſolidation (Con/olidatis) It is uſed for uniting two 


Conſpiracy (Con/piratio) Though both in Latin and 


French it is uted for an agreement of men to do any . 


ways taken zn fejorem partem, It is defined by ſtat. 33 


that every one of them ſhall bear: and aid the other ' 
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prizes : and this extendeth as well to the takers, as to 
the givers. And ſtewards and bailiffs of great lords, 


other parties, than ſuch as touch the eſtate of their lords, . 


is confounded with maintenance and champerty : -but in ' 
of two at the leaſt, falſly to indict one, or to procure one 
From the above definition of conſpiracy by ſtat. 33 


nion of Lord Coke, that not only thoſe who aftually 


bf this offence, who barely conſpire to indict a man 
falſely and maliciouſly, whether they do any actin pro-_ 


that one perſon alone cannot be guilty of conſpiracy, 
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againſt ſeveral perſons, and all but one be acquitted, yet 
judgment may be given againſt that one only. 1 Haw. 
192. h | 

"I the caſe of XK. againſt Kinner/ly and Moore, Trin. 
vs Geo. 1, an information was brought, ſetting forth, 
that the defendants, being evil diſpoſed perſons, in order 
to extort money from my Lord Sunderland, did conſpire 
together to charge my Lord with endeavouring to com- 
mit ſodomy with the ſaid Mogre. The defendant Kin- 
ner/ly only appears, and pleads to iſſue, and is found guilty. 
And now exception was taken in arreſt of judgment, that 
to every conſpiracy there muſt be two perſons at\ eaſt, 
whereas here is only one brought in and found guilty, and 
the other poſlibly may be acquitted. But it was anſwered, 
that this is arguing from what has not happened, and 
probably never will ; for though Moore may have an 
opportunity to acquit himſelf, and is not concluded by 
the verdi&t as Kinner/ly is, yet as the matter now ſtands, 
Moore himſelf is found guilty, for the conſpiracy is found 
as it 1s laid, and therefore judgment may be given againſt 
one before the trial of the other. Anda cafe was quoted, 
where ſeveral were indicted for a riot, with many. others, 
and two only were found guilty ; and it was objetted, 
that there muſt be three to make a riot ; but upon the 
words, with many others, judgment was given againſt the 
_ defendants. . And the court over-ruled the exception, 
and the defendant had ſentence. And in the Ea/ter term 
following, Moore allo was convicted, and had judgment. 
S7ra. 193. | 

And, Eaft. 18 Geo. 2. KR. againſt Eliz. Niccols, She 
was indiCted for conſpiring with Tho. Bygrave unjuſtly to 
_ charge Wiham Frankland with a robbery, and for that 
purpoſe going before a juſtice, where Bygrave ſwore it 
upon him. MNiccols only came in, and pleaded Not 
guilty. And the jury found that ſhe was guilty, but 
that Bygrave died before the indictment was preferred. 
Exception was taken, that one alone cannot be. guilty of 
a conſpiracy, and here is but one convifted. But the 
court over-ruled this, on the authority of Kinner/ly's 
caſe, in which caſe there was a poſſibility of contradiftory 
verdidts, which here cannot be. Str. 1227. 

A conſpiracy ought to be fal/o & malitio/e, otherwiſe it 
will not be a conſpiracy, and ſuch malice ought to be 
proved ; for if 4. travelling on the highway be robbed by 
B. and he knows nt B. if afterwards A. accuſes F. S, who 
is' found Not guilty, a&tion of conſpiracy will not lie 
againſt 4. For though F. S. was falſly accuſed, he was 
not maliciouſly accuſed, and it may be he took F. S. 
to be the robber, becauſe he was like B. Per Coke Ch, 
J. and the Lord Chancellor, Godb. 206. pl. 293. Mich. 
Ii Fac. in the Star-chamber, Miller v. Reynolds and 
Baſſet. 


Lo 


Conſpiracy (to ſpeak properly) lies only for procuring a | 


man to be indicted of treaſon or felony, where life was in 
danger ; per Holt Ch. J. Ld. Raym. Rep. 379. Mich. 10 
W. 3.1n caſe of Savil v. Roberts. | 
- Several people may lawfully meet and conſult 29 proſecute 
a guilty perſon ; otherwiſe, if two charge one that is innocent, 
right or wrong, for that 1s indiftable, and though nothing 
be done in proſecution of it, it is a compleat and conſum- 
mate offence of itlelf ; and whether the conſpiracy be to 
charge a temporal or eccleſiaſtical offence on any innocent 
perſon, it is the ſame thing ; agreed per cur*. 1 Salk, 
174. Trin. 3 Anne, B. R. The Bueen v. Beſt & al. 
3 Med. 137. S. C. and per cur. the gilt is the conſpiring 
to change falſly, and indiftment lies tor the falſhood be- 
fore the party is acquitted of it; but caſe lies not till ac- 
quittal, and the indiftment in that caſe being for charg- 
ing with a baſtard-child, the court ſaid, that it was an 
offence too frequent to be quaſhed upon a motion, and 
that they would no more quaſh it than they would for 
baretrry, or keeping a bawdy- houſe. 
It is clear, that thoſe who are convicted of conſpiracy 
at the ſuit of the party, ſhall have judgment of fine and 
impriſonment, and to render the plaintiff his damages, 
1 Haw, 193. 
Alfo it is certain, that he who is convited at the ſuit 
of the King of a conſpiracy to accuſe another of a 


C O N 

that he ſhall lofe the freedom and franchifs 6 
(whereby he is difabled from being vr 2. a lay 
or to be ſworn as a witneſs, or even tv appear % Jos 
in any of the King's courts) and alſo” thar his fideh 2 
lands, and goods ſhall be ſeized into the King's Nags *, 
his houſes and lands ſhall be ſtripped and waſted! his. a 
rooted up, and his body imprifoned: - And this is in 
monly called villainous judgment, and* is given by Ws 
Common law, and not by any ſtatute, ' and is ſajq 4 
nerally in ſome books to be the proper Judgment x, 
every conviction of conſpiracy at the ſuit of the Kino. 
without any reſtriction to ſuch as endangered the life of 
the party ; but this point doth not ſeem to be any Where 
ſettled. 1 Haw. 193. 
; In the caſe of Kinner/ly and Moore above-mentioned 
Kinnerſly was fined 500 1. a year's impriſonment, and to 
find ſareties for his good behaviour for ſeven years, Moore 
was ſentenced to ſtand in the pillory, ſuffer a year's im 
prifonment, and to find ſureties for ſeven years, $tr, 
196, | YT a HL | 
Conſptratione, Is a writ that lies againſt confpiratory, 
F. N. B. fol. 114.d. Cromp, de Juriſd. d. fol. 209. See 
alſo the Regiſter fol. 134. og | 
A writ of conſpiracy lieth where two, three; or more 
perſons of malice and covin do conſpire and deviſe to indi 
any perſon falſely, and afterwards he who is fo indifed is ac- 
quitted, now he ſhall have his writ of conſpiracy againſt. 
| them who ſo indifted him. F. N. B. 114. 3 Iift 1:4, 
cap. 66. in principio S. P. it the party is lawfully :c- 
quitted by the verdiCt of 12 men. —— But ſerjeant Haw- 
 kins in his Pleas of the Crown, 1 lib. 189, 190. cap. 72. 
very much queſtions its being requiſite that there be a 
lawful acquittal, and ſays, that it is certain that an ac- 
quittal by verdift is not always neceſſary to maintain ſuch a 
writ ; for it appears by the Regiſter it{elf, that where one 
brought ſuch a writ in the uſval form, having it in the 
words quouſque acquietatus fuifſet, &c. againſt ove who 
had been nonſuited in a malicious appeal of felony brought 
againſt him, his writ was abated, becauſe ſuch a nonſuit 
would not make good the words guou/que acquietatus fuiſſet, 
and yet he afterwards brought a new writ, wherein he 
uſed the words quietus rece{/it, inſtead of acquietatus fuiſet, 
and recovered ; and why may not a' writ as well be 
formed in any other caſe, which is as much within the | 
miſchief of the ſtatute as this. Hawk. Pl. 190, cap. 72. /. 2. 
Put the writ lieth againſt two perſons at the leaſt who 
do ſo conſpire ; for if one perſon of malice and falſe ima- 
gination do labour, and cauſe another falſly to be indifted, 
the party who is ſo indiCted ſhall not have a writ of con- - 
ſpiracy, &c. but an ation upon the caſe againſt him who 
ſo cauſed him falſly to be indited. F. N, B. 114. 


A writ of conf piracy. 


EORGE the Third, &c. to the ſheriff of B. greeting : 
If A. B. ſhall make you ſecure in proſecuting, &. 
then put C. D. and E. F. to find pledges and fufficient 
ſureties, that they be before us at Weſtminſter on the day, 
&c. to ſhew, why by conſpiracy between them had at Welt- 
minſter, they fa//ly and malicioufly procured the faid A. B. 
to be indifted of a certain felony of, ©c. and him on er” 
occaſion to be taken, and in our priſon of R. to be detained, 
until in the court before our beloved and faithful, &c. + 
juſtices, &c. according to the law and cuſtom of our _ 
he was acquitted; to the great damage of him the ſal 
A. B. and againſt the form of the ſtatute or ordinance 1m 
ſuch caſe made and provided ; and have you there the names 
of the pledges, and this writ. Witneſs, &c. 


Are faccording to the ſtatute) © Thoſe 
themſelves by oath, covenant, 
m ſhall aid and bear the 


Conſpirato2s, 
that do confeder, or bind oo 
or other alliance, that every of the - 
other falſly and maliciouſly to indict, or caule xd bl 
difted, or falfly to move or maintain pleas : and a x . 
as cauſe children within age to appeal men of _ 
whereby they are impriſoned and fore grieved an _ 
as retain men in the country with liveries or fees her a 
tain their malicious enterptizes:; and this cxtooen Be 
well to the takers, as to the givers. Aud ſtewares 


matter which may touch his life, ſhall have judgment 


bailifts 
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f oreat lords, which by their ſeignio 
o' >" --ake to bear or maintain quarrels, Ons o 
F ncern other parties than ſuch as touch the 
nee? Her jords or themſelves Stat, 33 £4. 1. 


ry, office, or 


chow T. ofa part Inſt. fel. 384 & 502. 
nſjable ( Conſtabularius, ) Is a Saxon word, com- 
: *no or cyng, and /laple, which ſignify the 
ded of cynNg yng gnuny 
ouN 1 hold of the King. Lamb. Duty of Conſtables, 
ſtay 3 But ſome ears, xy it from comes /tabuli ; 
wich ſeems more probable, becauſe we had this officer, 
ar? any others, from the Ceſarean laws and cuſtoms of 
_ _ as well as from the Saxons. But this dignity, 
originally was to take care of the King's ſtables, 
no fiervrards made-military ; and the comes ftabuli was 
v6 the chief general, called by our Saxon anceſtors 
_— is diverſly uſed : Firſt, for the Con/table of 
Fnoland ; of whoſe great dignity and authority we find 
” ; proofs 1n our ? epi and chronicles, His function 
aſſt in the care of the common peace of the land, in 
Jeeds of arms, and matters of war. Lamb. ubi ſupra. 
With whom agrees the ſtatute of 13 R. 2 cap. 2. /at. 1. 
which ſays, To the court of the Con/table and Marſhal it 
appertains to have the conuſance of contracts, and deeds of 
arms and of war out of the realm, and alſo of things that 
touch war within, as combats, OE of arms, &c, 
Butitmay not meddle with battlein appeals, nor generally 
with any other thing that may be tried by the laws of the 
Iand, See Forteſcue, cap. 32. and 4 In/?. fel. 123. and 
eſpecially Pryn's Animad. on 4 Inſt. fol. 71. Anciently he 
was called Princeps mil:tie domus Regis, "The Conſtable of 
England was firſt created by J/7ll:am the Conqueror, and 
continued till 13 Hd. 8. It was an hereditary dignity, 
and deſcended to females ; and the Con/?able held ſeveral 
manors of the King, as being Con/table of England. But 
it being ſo powerful a dignity, it became troubleſome to 
the crown, and therefore was laid aſide by Henry 8, and 
not created ſince, but upon particular occaſions. 

Out of this high magiſtracy of Conftable of England, 
(ſays Lambard,) were drawn thoſe inferior con/tables, 
which we call con/tables of hundreds and franchiſes ; and 
firſt ordained by the ſtatute of 7/Yfminſter, 13 Ed. 1. 
which appoints, for conſervation of the peace, and view 
of armour, two con/tables in every hundred and franchiſe, 
who in Latin are called con/tabularii capitales, high con- 
ſtables, becauſe in proceſs of time, the increaſe both of 
people and offences, under theſe made others in ever 
town called x] conſtables, in Latin ſub-conflabularit, 
who are of like nature, but of inferior authority to 


the others, The making a petty con/table belongs to the | 


lords of divers manors jure 
de Rep. Angl. lib. 2. c. 22. 
cers of particular places, called by this name, as Con/tables 
of the Tower, Staundf, Pl, Cor. fol. 152. anno 1H. 4. 
C. 13. Conſtable of the Exchequer, anno 51. H. 3. ſtat. 5. 
Conſtable of Dover Caſtle, Cam. Britan. pag. 239. 
fable of the caſtle of l/Vindſer 3 Conſtable of the caſtle of 
Carnarvon; Conſtable of the caſtle of Conway ; Conſtable 
of the caſtle of Hardlaigh, in the county of Merioneth ; 
Cinflable of the caſtle of Beaumaris; _ of the caſtle 
of Caermarthen 3 Conſtable of the caſtle of Cardigan ; 
Conſtable of the caſtle of Launceſton ; Conſtables of the 
caltles of Rothlan, Cheſter, and Flint, &c. Con/lable of the 
caſtle of London (for ſo Baynard's caſtle was ancient] 
called) and Robert Fitz Walter was conſtable thereof, and 

anner-bearer of that city by inheritance. But theſe are 
Coftellani properly, as Lambard notes, though confounded 
"mn name with the other. See the ſtatute 32 2. 8. c..38. 
ToManwed par. 1, cap. 13. mentions a conſtable of 
- foreſt, And Henry Lord Beaumont was conſtable of 
the King's army. 10 £4. 3. Baronage of England, 2. part, 


ol. 51, . C ll 1 
7 got well, edit. 1727. 


n officers of great antiquity ; for by the laws of King 


Alfred, the freemen were to diſtribute themſelves into 


<Cennaries and hundreds, and eyery ten freeholders 


Of thefe read Smith 


hy an annual officer, whom they called conſtable, horſ- 
1.-0*7, tithingman or headborough, as head of the decen- 


v., A in every hundred where there was a feudal 


one: 
eſides theſe, there are offi- 


gh and petty conſtables, they appear to have 


Con- | 1 


| lege ;- for though 
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lord, were ſworn in, and admitted by the lord or his 

ſteward, in his leet; but where there was no ſuch feudal 
lord, the ſheriff in his torn had the or gow | and placing 

of them in; alſo if there was no feudal lord of the hun- © 
dred, an annual officer was choſen, who was to prefide 
over the whole hundred, who was called the high con- 
ſtable ; but if the hundred was feudal, as it aften anci- 


ently was, then ſuch lord of the hundred adminiſtred the 
office himſelf. 1. Bac. Abr. 4.38. 


— At Common law, before the making of the tatutes 


by which juſtices of peace were ordained to keep the 
peace, the Chief Fuſtice of England was appomted by the 
King, and he had authority, and was ordained to deter- 
mine matters touching the crown, and for ng 
of the peace throughout the realm, and he there y 1s the 

"yr f of peace. Alſo by the Common law, before there 
was any juſtice of the peace, conſtables of every town were 
keepers of the peace within their towns. Kitch. of 
Courts 96. | | 

An high conftable is not ſuch an officer or confervator 
of the peace whereof the Common law takes any notice; 
tor he is notmentioned in any book ; per qe 2” er Orv: - - 
E. 375+ pl. 25. Hill. 37 Eliz. in the caſe of Sarrock v, 

annamer. 

High conſtables were not ab origine, but came in with 
juſtices of peace ; per Tmiſden JT, Med. 13. pl. 26. 
Mich. 21 Car. 2. B. R, | | 

_ As to the antiquity of the office of a conſtable, it ſeems 
to be the better opinion, that both conſtables of hundreds, 
which are commonly called high con/tables, and alfo con- 
{tables of tithings, which are at this day commonly called 
petit-conſtables or tithingmen, and were anciently called - 
chief pledges, were by the Common law, and not firſt 
ordained by the ſtatute of 1/7nchefter, cap. 6. as it is hol-_ 
den by ſome that they were; for that ſtatute does not 
ſay there ſhall be ſuch officers conſtituted, but clearly ſeems 
to ſuppoſe that there were ſuch before the making of it. 
2 Hawk. Pl. C. 61. ca. 10. /. 33. | 


I. IWWhais obliged to ſerve as con/table, and haw puniſhed 
for not ſerving. | 


2. By whom choſen, appointed, ſworn and removed. 
3. His power and authority without a warrant. 
4. His power and duty in executing warrants. 


5. How favoured and protefted in his office, or puniſhed 


| for negledt of duty. 


1. Who is obliged to ſerve as conſtable, and haw puniſhed 
for nat ſerving. | | 

It feems agreed, that all ſworn attorntes, and all other 
officers, whoſe attendance is required in the courts of 
ad cron gand Hall, are not obliged to ſerve or execute any 
inferior pariſh office, and that where they are choſen, 
though by a particular cuſtom, with reſpeCt to their eſtates 
or otherwiſe, they may have a writ of privilege ; for no 
cuſtom ſhall be intended to be more ancient than the 
uſages of thoſe courts, and therefore ſhall give way to 
them, 1 Bac. Abr. 440. DOE 

So if an alderman of London has an houſe at D. in the 
county of E/ſex, and he as an inhabitant there is choſen 
conſtable, yet he is not compellable to ſerve, for that as 
an alderman he is bound to be preſent in the city, for 
the good government thereof. Cro. Car. 585. 1 Fones 
462. 8. C. | | 

But a captain of the King's guards, vg prefented 
to ſerve as conſtable, in purſuance of a cuſtom in re- 
ſpe of his lands in a town, cannot claim this privi- 

BY his office he is bound to a- perſonal 

attendance-on the King, yet fuch office being' of late in- 
ſtitution, ſhall not prevail againſt an ancient cuſtom. 
See Keb. 309. 1 Sid. 272, 355+ 1 Lev. 233. 1 Keb. 


? Yee if ſuch an officer, or a gentleman of quality, who 


hath no ſuch office, or a pradtifing phyſician! be choſen 


 conſtable' of a-town,, which has fufficient perfons beſides 


| to:exccute- this office, and' no/ ſpeciat-cuſtom concerning 


7A it, 
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| againſt ſeveral perſons, and all but one be acquitted, bu 


judgment may be given againſt that one only. 1 Haw. 
192. | | | 
In the caſe of X. againſt Kinner/ly and Moore, Trin. 


vs Geo. 1. an information was brought, ſetting forth, 
that the defendants, being evil diſpoſed perſos, in order 
to extort money from my Lord Sunderland, did conſpire 
together to charge my Lord with endeavouring to com- 
mit ſodomy with the ſaid Mogre. . The defendant Ain- 
ner/ly only appears, and pleads to iſſue, and is found guilty. 
And now exception was taken in atreſt of judgment, that 
to every conſpiracy there muſt be two perſons atl eaſt, 
whereas here is only one brought in and found guilty, and 
the other poſlibly may be acquitted. But it was anſwered, 
that this is arguing from what has not happened, and 
probably never will; for though Moore may have an 
opportunity to acquit himſelf, and is not concluded by 
the verdi& as Kinner/ly is, yet as the matter.now ſtands, 
Moore himſelf is found guilty, for the conſpiracy is found 
as it 18 laid, and therefore judgment may be given againſt 
one before the trial of the other. Anda cafe was quoted, 
where ſeveral were indicted for a riot, with many. others, 
and two only were found guilty ; and it was objeed, 
that there muſt be three to make a riot ; but upon the 
words, with many others, judgment was given againſt the 
defendants. . And the court over-ruled the exception, 
and the defendant had ſentence. And in the Eaſter term 
following, Moore allo was convicted, and had judgment. 
S7ra. 193. | ih - 
And, Eaf?. 18 Geo. 2. KR. againſt Eliz. Niccols. She 
was indicted for conſpiring with Tho, Bygrave unjuſtly to 
charge William Frankland with a robbery, and for that 
purpoſe going before a juſtice, where Bygrave ſwore it 
upon him. MNeiccols only came in, and pleaded Not 
guilty. And the jury found that ſhe was guilty, but 
that Bygrave died before the indiftment was preferred. 
Exception was taken, that one alone cannot be. guilty of 
a\ conſpiracy, and here is but one convicted. But the 
court over-ruled this, on the authority of Kinner/ly's 
caſe, in which caſe there was a poſlibility of contradiftory 
verdifts, which here cannot be. Str. 1227. 
A confpiracy ought to be fal/o & malitio/e, otherwiſe it 
will not be a conſpiracy, and ſuch malice ought to be 
| proved ; for if A. travelling on the highway be robbed by 
B. and he knows no B. it afterwards A. accuſes 7. S, who 
is' found Not guilty, ation of conſpiracy will not lie 
apainſt 4, For m_ F. S. was falſly accuſed, he was 
not maliciouſly accuſed, and it may be he took F. S. 
to be the robber, becauſe he was like B. Per Coke Ch. 
J. and the Lord Chancellor. Godb. 206. pl. 293. Mich. 
Ii Fac. in the Star-chamber, Miller v. Reynolds and 
| Baſſet. | 
| Confpiracy (to ſpeak properly) lies only for procuring a 
man to be inditted of treaſon or felony, where life was in 


dunger ; per Holt Ch. J. Ld. Raym. Rep. 379. Mich. 10] 


I. 3.1n caſe of Savil v. Roberts. 


| Several people may lawfully meet and conſult to proſecute 


a guilty perſon; otherwiſe, if two charge one that is innocent, 
right or wrong, for that is indiQtable, and though nothing 
be done in proſecution of it, it is a compleat and conſum- 
mate offence of itlelf ; and whether the conſpiracy be to 
charge a temporal or eccleſiaſtical offence on any innocent 
perſon, it is the ſame thing ; agreed fer cur*. 1 Salk, 
174. Trin. 3 Anne, B. R. The 9ueen v. Beſt & ab. 
3 Med. 137. S. C. and per cur. the gilt is the conſpiring 
to change falſly, and indiftment lies for the falſhood be- 
fore the party is acquitted of it; but caſe lies not till ac- 
quittal, and the indiftment in that caſe being for charg- 
ing with a baſtard-child, the court ſaid, that it was an 


offence too frequent to be quaſhed upon a motion, and 


that they would no more quaſh it than they would for 
baretrry, or keeping a bawdy-houſe. _ 

[t is clear, that thoſe who are convicted of conſpiracy 
at the ſuit of the party, ſhall have judgment of fine and 
impriſonment, and to render the plaintiff his damages, 
1 Haw, 193. | | 

Alfo it is certain, that he who is convicted atthe ſuit 
of the King of @ conſpiracy to accuſe another of a 
matter which may touch his life, ſhall have judgment 


| or to be ſworn as a witneſs, or even 


C'O 


that he ſhall lofe the freedom and franchif' 8-41 5c 
(whereby he is diſabled from being erate < lay 
YN to appear in ner) 
in any of the King's courts) and alſo re hs HK 
lands, and goods ſhall be ſcized into the Rhig's hands, 
his houſes and lands ſhall be ſtripped and waſted kun 
rooted up, and his body imprifoned: And this #8 oy 
monly called villainous judgment, and' is given b 20 
Cominon law, and not by any ſtatute, - and is ly % 
nerally in ſome books to be the proper Jud ment A. 
every conviction of conſpiracy at the ſuit of the K; 
withaut any reſtriction to, ſuch as endangered the tif of 
the party ; but this point doth not ſeems to be any where 
ſettled. 1 Haw. 193. 024 HT 

| In the caſe of Kinnerſly and Moore above-mentioneq 
Kinner ſly was fined 500 1. a year's imprifonmentt, an R, 
find fareties'for his good behaviour for ſeven years, Woe 
was ſentenced to ſtand in the pillory, ſuffer a year's im 
priſonrment, and to! find ſureties for ſeven years, $17, 
_ TER OT 100 0 | 
Conſpiratione, Is a writ that lies againſt conſpirators, 
F. N. B. fol. 114.d. Cromp, de Juriſd. d, fol. 209. See 
alſo the Regiſter fol. 134. | 

A writ of conſpiracy lieth where two, three; or more 
perſons of malice and covin do confpire'and deviſe to indi 
any perſon falſely, and afterwards he who is ſo indiGed is ac« 
quitted, now he ſhall have his writ of conſpiracy againſt 
them who fo indifted him. F. N. B. 114. 3 bit. 113, 
cap. 66. in principio S. P. it the party is lawfully ac- 
quitted by the verdiCt of 12 men. —— But ſerjeatit Haw- 
kins in his Pleas of the Crown, 1 lib. 189, 190. cap. 72. 
very. much queſtions its being requiſite that there be a 
lawful acquittal, and ſays, that it is certain that an ac- 
quittal by verdift is not always. neceſſary to maintain fuch a 
writ ; for it appears by the Regiſter itſelf, that where one 
brought ſuch a writ in the. uſual form, having it in the 
nds - quouſque acquietatus Ffuiſſet, &c. againſt ove who 
had been nonſuited in a malicious appeal of felony brought 
againſt him, his writ was abated, becauſe ſuch a nonſuit 
would not make good the words guonſque acquietatus fuiſſet, 
and yet he afterwards' brought a new writ, wherein he 
uſed the words guietus receſit, inſtead of atquietatus fuiſet, 
and recovered; and why' may not a' writ as well be- 
formed in any other cafe, which is as much within the 
miſchief of the ſtatute as this. Hawk. Pl. 190. cap. 72. /. 2. 
Put the writ lieth againſt two. perſons at the leaſt who. 
do ſo conſpire ; for if one perſon of malice and falſe ima - 
gination do labour, and cauſe another falſly to be indifted, 
the party who. is ſo indiCted ſhall not have a writ of con- - 
ſpiracy, &c. but an aQtion upon the caſe againſt him who 
ſo cauſed him falſly to be indifted. F. N, B. 114. 


A writ of conſpiracy. 


A EORGE the Third, &c. to the ſheriff of B. greeting : 
If A. B. ſhall make you ſecure in proſecuting, &c. 
then put C. D. and FE. F. to find pledges and ſufficient 
fſureties, that they be before us at Weſtminſter on the day, 
&c. to ſhew, why by conſpiracy between them had at Welt- 
minſter, they fal/ly and malicioufly procured the faid A. B. 
to be indifted of a certain Jelony of, ©c. and him on op 
occaſion to be taken, and in our priſon of R. to be detained, 
until in the court before our beloved and faithful, &c. eo 
Juſtices, &c, according to the law and cuſtom of our rea y 
he was acquitted ; to the great damage of him the fa 
A. B. and againſt the form of the ſtatute or ordinance n 
fuch caſe made andprovided ; and have you there the names 
of the pledges, and this writ, Witneſs, &c. 


. | ' , AY ſe 
ſpirato2s, Are according to the ſtatute) © Tho 

i COBELE or LO themſelves by oath, ry 
t'or other alliance, that every of them ſhall aid and a 8 
other falſly and maliciouſly to indict, or caule * : ” 
dicted, or falfly to move or maintain pleas : and a x 
as cauſe children within age to appeal men of rye 
whereby they are impriſoned and ſore grieved 3 an _ 
as retain men in the country. with liveries or fees pY & 
tain their malicious enterptizes: and this exten > _ 
well to the takers, as to the givers. And ſtewar br 


con 


1; of rreat lords, which by their ſeigniory, office, or | 
þailns © &. rtake to bear or maintain quarrels, pleas, $0) of 
wers *: .t concern other parties than ſuch as touch the 
or themſelves Stat. 33 Ed. 1. 


Bf 562. 


a Saxon word, com- 


po 4 of the King. Lamb. Duty of Con/tables 
ſtay and _—_ forms h erived it from comes /tabuli : 

on eem $ more probable, becauſe we had this officer, 
* | 


Gs originally was to take care of the King's ſtables, 


ds made-military ; and the comes /tabuli was 
ne chief general, called by our Saxon anceſtors 
Med js diverſly uſed : Firſt, for the Con/table of 
England; of whoſe great dignity and authority we find 
ew. proofs in our Fatutes and chronicles. His funCtion 
ronſſts in the care of the common peace of the land, in 
deeds of arms, and matters of war, Lamb. ubi ſupra. 
With whom agrees the ſtatute of 13 R. 2 cap. 2. /tat. 1. 
which ſays, To the court of the Con/?able and Marſhal it 
appertains to have the conuſance of contracts, and deeds of 
arms and of war out of the realm, and alſo of things that 
touch war within, as combats, ny of arms, &c. 
Butitmay not meddle with battle in appeals, nor generally 
with any other thing that may be tried by the laws of the 
Jand, See Forteſcue, cap. 32. and 4 In/?. fol. 123. and 
eſpecially Pryn's Animad. on 4 Inſt. fol. 71. Anciently he 
was called Princeps militie domus Regis, "The Con/table of 
England was firſt created by JY7llam the Conqueror, and 
continued till 13 ZZ. 8. It was an hereditary dignity, 
and deſcended to females ; and the Conftable held ſeveral 
manors of the King, as being Con/table of England. But 
it being ſo powerful a dignity, it became troubleſome to 
the crown, and therefore was laid afide by Henry 8, and 
not created ſince, but upon particular occaſions. 

Out of this high magiſtracy of Conffable of England, 
(ſays Lambard,) were drawn thoſe inferior con/tables, 
which we call con/tables of hundreds and franchiſes ; and 
firſt ordained by the ſtatute of 7/2ftmin/ter, 13 Ed. 1. 
which appoints, for conſervation of the peace, and view 
of armour, two con/tables in every hundred and franchiſe, 
who in Latin are called conflabularii capitales, high con- 


fables, becauſe in proceſs of time, the increaſe both of | 


people and offences, under theſe made others in ever 
. town called ny conſtables, in Latin ſub-conſlabularit, 
who are of like nature, but of inferior authority to 
the others. The making a petty conſtable belongs to the 
lords of divers manors jure Of thefe read Smith 
de Rep. Angl. lib. 2. c. 22. 
cers of particular places, called by this name, as Con/tables 
. of the Tower. Staundf, Pl. Cor. fol. 152. anno 1H. 4. 
C13. Conftable of the Exchequer, anno 51. H. 3. ſtat. 5. 
Conſtable of Dover Caſtle, Cam. Britan. pag. 239. 
fable of the caſtle of I/indſor ; Conſtable of the caſtle of 
Carnarvon; Conſtable of the caſtle of Conway ; Conſtable 
of the caſtle of Hardlaigh, in the county of Merioneth ; 
Cinftable of the caſtle of Beaumaris ; eg of the caſtle 
of Caermarthen ; Conftable of the caſtle of Cardigan ; 
 Cmftable of the caſtle of Launce/ton ; Conſtables of the 
caltles of Rothlan, Cheſter, and Flint, &c. Conſtable of the 
cltle of London (for ſo Baynard's caſtle was anciently 
e) and Robert Fitz Walter was conſtable thereof, and 
anner-bearer of that city by inheritance. , But theſe are 
Coftellani properly, as Lambard notes, though confounded 
"mn name with the other. See the ſtatute 32 2. 8. c..38. 
oo Marweed par. 1. cap. 13. mentions a conſtable of 
- foreſt, And Henry Lord Beaumont was as pe of 
c _ s army. 10 Ed, 3. Baronage of England, 2, part, 
fl. JI. b, Cowell, edit. I7 | 
As to high 


been officers of iqui 
TS Oi great antiquity ; for by the laws of King 
feb, the freemen _ ts *iftribute themſelves into 
ras anaries and hundreds, and eyery ten freeholders 
holla. an annual officer, whom they called conſtable, horſ- 
fr, tithingman or headborough, as head of the decen- 


call 


h {4 ay in every hundred where there was a feudal 


* aq 


a_ | 
eſides theſe, there are offi- 


Con- | 1 


| lege ;- for though 
and petty conſtables, they appear to have. 


CO NN 
lord, were ſworn in, and. admitted by the lord or his 
ſteward, in his leet; but where there was no fuch feridal 
lord, the ſheriff in his torn had the ſwearihg-and placing 
of them in; alfo if there was no feudal lord of the hun- 
dred, an annual officer was choſen, who was 'to preſide 
over the whole hundred, who was called the high con- 
ſtable ; but if the hundred was feudal, as it often anci- 


ently was, then ſuch lord of the hundred adminiſtred the 
office himſelf. 1. Bac. Abr. 438. 


At Common law, before the making of the fatutes 
by which juſtices of peace were ordained t6 keep the 
peace, the Chief Fuftice of England was appointed by the 
King, and he had authority, and was ordained to deter- 
mine matters touching the crown, and for _ 
of the peace throughout the realm, and he there y 1s the 

h, J. of peace. Alſo by the Common law, before there 
was any juſtice of the peace, conftables of every town were 
keepers of the peace within their towns. Kitch. of 
Courts 96. 

An high con/table is not ſuch an officer or confervator 
of the peace whereof the Common law takes any notice ; 
for he 1s notmentioned in any book ; per query” are Cro, 
E. 375. pl. 25. Hill. 37 Eliz. in the caſe of Sarrock v, 
Hannamer, | 

High conſtables were not ab origine, but came in with 
juſtices of peace; per Tmiſden J, Med, 13. pl. 26. 
Mich. 21 Car. 2. B. R, 

As to the antiquity of the office of a conſtable, it ſeems 
to be the better opinion, that both conſtables of hundreds, 
which are commonly called high con/tables, and alſo con- 
{tables oftithings, which are at this day commonly called 
petit-conſtables or tithingmen, and were anciently called 
chief pledges, were by the Common law, and not firſt 
ordained by the ſtatute of //7nchefter, cap. 6. as it is hol- 
den by ſome that they were; for that ſtatute does not 
ſay there ſhall be ſuch officers conſtituted, but clearly ſeems 
to ſuppoſe that there were ſuch before the making of it, 
2 Hawk. Pl. C. 61. ca. 10. /. 33. es 


. 
LJ 


I. Whois obliged to ſerve as con/table, and haw puniſhed 
for not ſerving. | | OE = 
2. By whom choſen, appointed, ſworn and removed. 
3. His power and authority without a warrant. 
4. His power and duty in executing warrants. 


5. How favoured and protefted in his office, or puniſhed 
for negle# of duty. - 


1. Who is obliged to ſerve as conſtable, and haw puniſhed 
for not ſerving. © TD | 


It feems agreed, that all ſworn attornies, and all other 
officers, whoſe attendance is required in the courts of 
finger Hall, are not obliged to ſerve or execute any 
inferior pariſh office, and that where they are choſen, 
though by a particular cuſtom, with reſpeCt to their eſtates 
or otherwiſe, they may have a writ of privilege ; for no 
cuſtom ſhall be intended to be more ancient than the 
uſages of thoſe courts, and therefore ſhall give way to 
them. 1 Bac. Abr. 440. 7 

So if an alderman of London has an houſe at D. in the 
county of Eſſex, and he as an inhabitant there is choſen 
conſtable, yet he is not compellable to ſerve, for that as 
an alderman he is bound to be preſent in' the city, for 
the good government thereof. Cro. Car. 585. 1 Fones 
462. 8. C. | | b: 

But a captain of the King's guards, being prefented 
to ſerve as conſtable, in purſuance of a cuſtonr in re- 
ſpe of his lands in a town, cannot claim this privi- 
his office he is boun& to a- perſonal 
attendance-on the King, yet fuch office being of late in- 
ſtitution, ſhall not prevail againſt an ancient cuſtom. 
See Keb. 309. 1 Sid. 272, 355» I Lev. 233. 1 Keb. 
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LM if ſuch an officer, or a gentleman of quality, who 

hath no ſuch office, or a pradtifing phyſician! be choſen 

| conftable'of a:town, which' has fufficient perſons beſides 


| toiexceute:this office, and no ſpeciat-cuſtom — 


7 A 


ates urinary <> dy" + POE 


PIG CO DTD Typ TAO. CHO an 


of ſurgeons infranchiſed in London, and all barbar-ſur- 


ſhall affignthe certificate thereof, ſhall be diſcharged from 


_ of this ſtatute, and the ancient cuſtom of the realm, all 


C O N 


it, perhaps he may be relieved by the King's Bench. 2 
Hawk. 673... © | | 
By ftat. 5 H. 8. cap. 6. The wardens and fellowſhip 


ns admitted and approved according to the ſtatute 
made in that behalf, not exceeding the number of 
twelve, ſhall be diſcharged of conſtableſhip and watch, 
&c. - 

By ſtat. 33 Hen. $8. cap. 43. The preſident of the. 
commonalty and fellowſhip of phyſick in London, and 
the commons and fellows of the ſame, ſhall not be cho- 
ſen conſtables in the city of London, or ſuburbs of the 
ſame, &c. | 

By ſtat. 6 I. & MA. cap. 4. All perſons uſing the 
art of an apothecary, who have been brought up, and 
ſerved as apprentices in the faid art for ſeven years, aCc- 
cording to the ſtatute of 5 £1iz. Hall be freed and ex- 
empted from the office of conſtable. þ 5 | 

A. was indicted for not taking on him the office of 
high conſtable; and the queſtion on a ſpecial, verdict 
was, whether a tenant in ancient demeſne may be made 
conſtable of an hundred, which reaches farther than the 
demeſnes ; and it was adjudged that it might. 2 Show. 
754. 1 /ent. 344. S. C., | 

By ftat. 1 Flt. & AM. c. 18. ſet. 57. If any perſon 
diſſenting from the church of Ergland, ſhall be choſen 
conſtable, and ſha!l ſcruple to take upon him the office, 
in regard of the oaths, or any other matter required to 
be done in reſpect of ſuch office ; he may execute it by 
a ſufkcient deputy by him to be provided, to be allowed 
by ſuch perſons, and in ſuch manner, as ſuch officer 
ſhould have been allowed. And by ſe. 11. of the laſt 
mentioned ſtatute, every teacher or preacher in holy or- 
ders, or pretended holy orders, in a congregation tolera- 
ted by law, ſhall from the time of his ſubſcription and 
taking the oaths, be exempted from the office of con- 
ſtable. | 

By ſtat. 10 & 11 /Y. 3. c. 23. ſe. 2, 3. The pro- 


ſecutor of a felon to conviction, or perſon to whom he 


the office of conſtable. | | 

The privilege of exemption from being ſworn conſtable 
extends to a parliament man's ſervant ; agreed and ad- 
mitted by Twijden J. but he ſaid he did not think it ex- 
tended to his tenant. - Mod. 13. pl. 30. 

By ſtat. 5 Hen. 6. c. 6. The ſurgeons of London are ; 
exempt from bearing the office of conſtable ; and the act 
likewiſe extends to barber-ſurgeons approved and admit- 
ted according to the ſtatute of 3 Hen. 8. c. 11. fo that 
they exceed not the number of twelve perſons. 

Mr. Serjeant Hawkins ſays, it ſeems, that by the equity 


«ts 


ſurgeons have been allowed the like privilege. 2 Hawk. 
P. CG. 64. | 6525 cr 
A ſurgeon was indicted for refuſing to ſerve the office 
of conſtable, whereupon a mol: proſeqgui was moved for 
and granted niff; and the reporter ſays, that no cauſe 
was Rows: as ever he heard. . Comyn. Rep. 312. þl. 
IGT. | | , | | 
A perſon duly cleCted conſtable, refuſing to take upon 
him the office, may, if preſent, be fined by the court, 


_ and if abſent, on having a certain time and place ap- | 


pointed him for the taking of the oath before a juſtice of 
peace, may, after notice of ſuch appointment and pre- 
ſentment at the next court, be amerced. Cro. Car. 


567. Co. Ent. 572, 5 Med. 130. Salk. 175. 8 Co. 
8. 


 Alfo in either cafe he may be indifted, either before 
juſtices of oyer and terminer, or at the ſeflions of the 
peace ; but fuck indictment ought ſpecially to fet forth 
the manner of every ſuch eleCtion, appointment, notice 
and refuſal, and before whom the court was holden. 
2 Hawk. P. C. 64. Fa t..T 
Neither is an indiftment, for not finding a ſufficient 

erſon to ſerve the office of conſtable, good, unleſs ſuch 
inditment ſhew that the party refuſed to ſerve it himſelf. 
1 Keb. 416. 2 Hawk. P. C. 64. | 


It ſeems by the better opinion, that a cuſtom in a 


ſuch cale the juſtices of the peace in their quarter-ſefſions 


that tho? formerly there had been none, yet they might 


C ON 
of a conſtable by turns, is £4 | and 
th 
that by ſuch means it Zu, come to a Ng 
ſerve, is of no force, fince ſhe is allowed to make 
puty, or procure one to ſerve for her, who {hall bes _ 


ſidered. as the proper officer. 2 Ke 0 
2 Hawk. P. C. 63. Cre. Car. 389. = 


objection, 
ns turn to 


COn- 


I Sid, 355. 


2. By whom choſen, appointed, ſworn and removed, 


The office of conſtable being neceſſa 

vation of the peace, juſtices Sf the wag noe pete 
uninterrupted uſage, not now to be diſputed, taken Fre 
on them not only to ſwear conſtables who have be 
choſen at a torn or leet, but alſo to nominate and "ro 
conſtables, where none have been. {worn at ſuch Sing 
through the Sages of the ſheriff or lord, and alſy i, 
diſplace thoſe who have been ſo choſen ; and this point 
has been carried fo far as to allow the ſcflions of te 
peace to ſwear one conſtable who had been eleccg at the 
leet, and unduly rejected by the ſteward, who had {worn 
another in his place. 1 Bac. Abr. 439. 

And by the ſtat. 13 & 14 Car. 2. cap. 12 par 15, | 
reciting, <* "That the laws and ſtatutes for apprehendins 
rogues and vagabonds, had not been duly executed. 
ſometimes for want of officers, by reaſon lords of manor. 
do not keep court leets every year for making of them . - 
it is enacted, *© That in caſe any conſtable, headboroush. 
or tithingman, ſhall die, or go out of the pariſh, any two 
juſtices of the peace may make and ſwear a new conftable, 
headborough, or tithingman, until the lord ſhall hold a 
court or until next quarter-feſſions, who ſhall approve of 
the ſaid officers ſo made and ſworn as aforeſaid, or appoint 
others, as they ſhall think fit; and if any ofhcer thall 
continue aboye a year in his or their office, that then in 


may diſcharge ſuch officers, and may put another fit per- 
ſon in his or their place, until the lord of the manor 
ſhall hold a court as aforcſaid,” 

_ The juſtices of the peace of the county of Northamp- 
ton, at their general ſeſſions choſe a conſtable for Hiln- 
by, and for not coming in to take the oath, proceeded 
againſt him; which proceeding being removed by certis- 
rari into B, R. it was moved on affidavits that there had 
not been a conſtable there for fifty y ears before, and that 
he might be diſcharged, alledging likewiſe that Holmby 
was a privileged place, and that all the inhabitants were 
'the Duke of Yor#'s tenants: But the court held, that they 
could not diſcharge him on motion, and faid, that they 
muſt determine. the matter by action of falſe imprilon- 
ment, or ſome other way, and inclined ſtrong]y, that he 
| could not any way be diſcharged ; for per cur”, though 
originally conſtables were choſen in lects ; yet the con- 
ſtable being an officer, whoſe duty it is to keep the 
peace, the juſtices may chooſe him in caſes of neces 
as. in the Hamlets about the Tower, the juſtices, oy 
reaſon of the increaſe of buildings, where there was 
formerly but one conſtable, did chooſe five ; and it Was 
ruled they might do ſo; and they ſeemed to incune, 


chooſe one if they ſhould think it convenient. L Bac. 
Ab. 429. . 1 Med. 13. $. C. 2 Keb. 557. S. GC: 
Information againſt X. for refuſing to take the oath 

a conſtable of the hundred, being choſen in the ny 
The defendant pleads that I. is an ancient borough, ar 

that they have a leet there, and uſed to choe their ow? f- 
ficers, &c.* within the borough, The queſtion W- 
Whether the living within the juriſdiction of an WT 
leet ſhould | exempt a man from bein choſe high conflabie 4 
the hundred. Hale Ch. J. ſaid, the caſe wilt be very arje- 
rent if this be really a borough, and if it be an uþ4! 1 
town; for formerly in England every hundred uſed to res 
their jury, and every borough to ſend four men of m_ 
own, and conſtables were before the ſtatute, but that bY 4 
them view of armour; and he ſaid that the ſuperior " 

ſhall not meddle in the inferior, of matters 1nquiti 4 
there, unleſs it be in caſe of omiſſion ; but he ſai Ay 
conſtable of an hundred was an article that the » > 
rior court could not meddle in, becauſe it 1s 4D w=_ 


town, that the inhabitants thereof ſhall ſerve the office | 
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' beyond their juriſdiction, and ſo judgment 
- he defendant nift. Frem. Rep. 348, 349. 
22, Mich. 1075. Keen's Caſe. ; ; 

P And an information WAS brought againſt King for re- 
the office of conſtable of Nortonferris within 
fulng was an ancient borough that had a leet, viz, J/in- 
Wue and he pleaded, that he being within, and refiant 
_ t of the borough, ought not to do the office of con- 
is 7 if the hundred; but judgment was given againſt 
oy and it was ſaid, that if there were a ſpecial cuſtom 
ey diſcharged, it-might be good. 3 Keb. 197, 230, 
121. Trin. & Mich. 25 Car. 2. B. R. King v. King. 
if" ſpecial verdict found, that within the manor of the 
hundred of Farnham there are ſeveral other manors be- 
longing to divers lords, the inhabitants whereof uſed to 
be elected for the ſaid hundred ; they find alſo, that there 
-. the manor of the town of Farnham, within the 'manor 
ef the ſaid hundred, in which there is a court-leet, and 
that the defendant 1s an inhabitant within the ſaid town of 
Farnham, & non alibi; and that no inhabitant of the town 
of Farnham ever ſerved as high conſtable for the hundred 
f Farnham. The queſtion ariſing upon the ſpecial ver- 
di was, Whether the defendant, being in a particular 
lect, is excuſed from ſerving as high conſtable of the hun- 
jr:d? And on debate the court held, that he is not 
excuſed, 11 Med. 215. pl. 3. Paſch. 8 Ann. B. R. 

The Queen. v. Jennings.——1 Salk. 383. pl. 33. The 
* Oneen V. Fennings is a different caſe, | 

S. was preſented conſtable by the homage of a leet in 
Eſſex, the fteward refuſed to ſwear him ; and nominated 
and ſwore in his Place one R. The juſtices of peace at 
the quarter ſeſſions, upon an examination into this matter, 
arder that S. ſhould ſerve the office, and ſwear him ac- 
cordingly ; this order was removed by a certorars, and 
exception was taken to it, that the juſtices had inter- 
meddled in a matter of which they had no conuſance ; 
for the appointment and ſwearing of a conſtable did 
properly belong to the lord of the leet. Per. car. The 
election of a conſtable properly belongs to the homage, 
2nd though the juſtices of the peace have not originally 
the making of a conſtable, yet this is a matter of the 


that £ xt 
was agal 


peace within their general juriſdiction, and they have 


power to examine this matter at the ſeſſions; and as to 
the ſwearing of a conſtable, any ſingle juſtice of the 
peace may do it ; and the order was confirmed. 2 ones 
212 Trin, 34 Car. 2 B. R. T he King v. Stephens. 
_  Sefions may chooſe a conſtable, and the order here 
appointing him to take the oaths is an eleCtion of him, 
Ec, Per tot. cur, He may be a perſon not living with- 
in any leet, And per Holloway J. they might have 
compelled him to take the oaths by encreafſing his fine. 
Cumb, 20. Trin. 2. Fac. B. R. Anon. © | 
The fteward of the leet uſually certifes under his hand 
what perſon is choſe, which certificate is carried to a juſ- 
tice of peace, and if the party refuſe, the ju/tice ſends 
bis warrant to compel him, but the ſteward may, during 
the court, ſwear the conſtable as well as a juſtice of 
peace after, 5 od. 128. Mich. 7 I, 3. in the caſe of 
Fletcher v. Ingram. | 

At common law all conſtables were choſen at the leet, 
. And where there is xo leet, at the torn, but whether by 

the ſteward or the homage has made a great queſtion ; 
but without queſtion, a corporation of common right can- 
not chooſe a conſtable ; by cu/tom they may, but then they 
muſt preſcribe for it. Per Holt. 2 Salk. 502. pl. 2. 
Mich. $81. 3. B. R. The King v. Bernard. 

The village of C. having no conſtable, the juſtices b 
orderof ſeſſions appointed one to ſerve there ; and per Holt 

,J. The juſtices have all along exerciſed this power, 
ns the court will intend they have z ſufficient authority 
Tit; butthe 136 14 Car. 2. cap. 12, gives them au- 

Trity to do it only in particular caſes. 1 Salk. 175, 176. 
M2. Trin, 11, I, 3. B. R. The village of Chorley's caſe, 
h High conſtables are removable as well as petty. conſta- 
: 5, and the juſtices of peace at ſeſſions are the beſt judges 

that matter ; per cur', 1 Salk. 150. pl. 19. Paſch. 


q =. B. R. in the caſe of The Pueen v. White. 
4 © mayor of A. ſet up a cuſtom, that the court-leet 
Te eught to make a lift every year of five perſons to be 
| 


| doors to take them. 
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| preſented to the mayor, and that he ought to chooſe one out of 


out of the remaining four ; Now this year the jury had 
Upon the mayor's applying to the jeſſions, they made an 
order of diſcharge of ole of the conſtables, and that the 
mayor's conſtable, whom he nominated in default of the 
jury's giving him a liſt, hould be _—_— 'The court 
now quaſhed this order ; for they fa 


that gives the juſtices power at all in relation to conſta- 
bles, is the ſtatute of 13 & 14 Car, 2. cap. 
that act only gives juſtices power to put in conſtables in 
default of the court-leet, but does not impower them to 
diſcharge conſtables already put in. Accordingly the or- 
der was quaſhed, Barnard. Rep. in B. R. 51, Paſch. 
I Geo. 2, The King v, Burden and Wakeford, | 

By ſtat, x Geo. 1. t. 2.c. 13. High conſtables are to 
take the oaths of allegiance, ſupremacy, and abjuration, 
as other perſons who qualify for offices. 


3. His power and authority without a warrant, 


As conitables were originally inſtituted for. the better 
preſervation of the peace, they may by the Common law 
arreſt felons, and all ſuſpicious perſons that go abroad in 
the night and ſleep by day, or reſort to bawdy-houſes, or 
keep tuſpicious company, 2 Hawk. P. C. 61, 62. 


to preſent at the torn or lect, all thoſe within his precin&t 
who were not admitted into ſome tithing, and who had 
not ſworn to the King's allegiance ; and it ſeems, that 
by the law in uſe at this day, he ought to preſent all of- 
fences inquirable in the torn or leet, x Bac. Abr. 441. 

A conſtable is not only impowered, as all private per- 


| ſons are, to part an affray in his preſence, but is bound at 


his peri] to endeavour it, not only by doing his utmoſt 
himſelf, but alſo by demanding the aſſiſtance of others, 
which they are bound to give him, under pain of fine and 
impriſonment, 1 Bac. Abr. 441. | 

And it is ſaid, that if he ſee perſons aftually en 
an affray, whether the violence were done or fexed to 
another, or even to himſelf, or ſee them upon the very 
point of entering upon an affray ; as where one threatens 
to beat another, &c, he may either carry the offender be- 
fore a juſtice of peace, in order to his finding ſureties for 


| the peace, &c, or may impriſon him himſelf a reaſonable 
time till the heat be over, and afterwards detain him till 


he give ſuch ſurety by bond ; but he ſeems to have no 


. power to commit the offender in any other manner, or 
for any other purpoſe, for he cannot commit him to gaol 
till he ſhall be puniſhed ; neither ought he to lay hands 
on thoſe who barely contend with words, without an 
threats of perſonal hurt ; but all he can do in ſuch caſe 
is to command them, under pain of impriſonment, not 
to fight. 1 Bac, Abr. 441. | 

It an affray be in a houſe, the conſtable may break 
open the doors to preſerve the peace, and if affrayers fly 
to a houſe, and he TOWy follow, he may break open the 

1 Bac. Abr. 441. on 

But he cannot of his own authority compel a man to 
find ſureties who is delivered into his hands, as having 
broken the peace in his abſence, but ought to carry him 
before a juſtice of the peace ; neither can he arreſt a man 
for an affray out of his view,. without warrant from a 


to be done. 1 Bac. Abr, 441, 442. 

If a conſtable ſee a perſon expoſe an infant in the 
ſtreet who refuſes to take it away, he may lawfully ap- 
prehend and detain ſuch perſon till he or ſhe ſhall conſent 
to take care of it. 2 Hawk. P.C. 77. | 

Neither the high or petit conſtable can take any man's 
oath that he is in fear of his life ; per Anderſon Ch. J. 
Cro. E. 375. 6s 25. Hill. 37 Eliz. 

Common fame is enough to apprehend any man ; but 
if you arreſt a man poſſeſſed of money, and he dies, you 
are chargeable with the money ; per Williams ]. cites 
2 H.7. And where in the principal caſe the conſtable 
took from the felon the money of which he had robbed 
the party, and was afterwards robbed of it himſelf, trover 


7A2 and 


them for conſtable, and that the jury ſhould _ the other 


made 79 lit, but the pariſhioners choſe conſtables themſelves. 


id, the only ſtatute 


12. f. 15, and. 


Alfo by the ancient Common law, the conſtable was 


aged in 


juſtice of the peace, unleſs a felony were done, or likely 
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and converſion lies for the party againſt the conſtable for | 


the money, but not treſpaſs. Ow. 121. Mich. 3 Fac. 
IWalgrave v. Skinner. | 

. was poſleſſed of corn in S. and 7 the ſeryant of 
B. by command of B. carried away the corn. A. prayed 
the conſtable to detain I/ till he could procure a warrant 
from a juſtice of peace, which he did ; but held, that a 
conſtable cannot detain any perſon but for felony. Brownl, 
198. gt ae Ringhall v. Wolſey. 

An adCtion of falſe impriſonment-brought againſt a con- 
ſtable, who pleaded Not guilty, and ſhewed in evidence, 
that he came to ſearch in time of the plague for lodgers in 
the town, and found a ſtranger and queſtioned him which 
way he came into the town ; who anſwered, Over the, 
bridge ; and the judge conceived this to be a ſcornful an- 
ſwer to an officer ; and becauſe he had not a paſs, but tra- 
velled without one, and gave ſuch a ſcornful anſwer, the 
defendant did offer t9 apprehend him, and the plaintiff 
thereupon, being preſent, {aid to the defendant, he /hall not 
go to priſon, but yet offered to paſs his word for his forth- 
coming, upon which the defendant did commit the plaintiff ; 
and it was ruled upon evidence, that there was good cauſe 
to commit the plaintiff for oppoſing the conſtable, though but 
verbally, in his office, who 1s jo ancient an officer in the 
commonwealth. Clayt. 10. pl. g. before Davenport Ch. B. 
Mich. 8 Car. Sheffield's caſe, 

A. loſes goods, and charges B. with ſtealing them ; 
| the conſtable ſearches B.'s houſe, but finds none of the 
goods, yet upen the charge of 4. and at his requeſt, the 
conſtable may arreſt B. though he may in diſcretion refuſe, 
he having found no cauſe of ſufpicion on his ſearch, 
Clayt. 44. pl. 69. Auguſt 1639. coram Berkley J. Ward's 
= | | | 
In treſpaſs for taking ſalmon, the defendant juſtified by 
the flat. 1 Elz. cap. 17. for that he was a conſtable, 
and that the ſalmon were caught at an undue ſeaſon. Upon 
a demurrer, the plea was adjudged ill, becauſe he did not 
ſhew a warrant ; for a conſtable cannot intermeddle 
without a warrant, nor the leet without a preſentment. 

1 Salk. 407. pl. 1. Mich. 2 IV, & M. in B, R. At- 
inſon v. Crouch. | 

Conſtable has no power to require aſhſtance of whom 
he pleaſes in ſearching for zets and other engines to take 
conies, &c, Comb. 309. Mich. 6 W. & Ir in B, R. 
The King v. WWildbore. : 

Whenever a conſtable may take up any perſon, it muſt. 
be an afual breach of the peace, or upon good grounds of 
ſuſpicion, and the cauſe of his ſuſpicion muj? be ſhewn, be- 

cauſe it is traverſable ; and in caſe of ſuſpicion, where 
there is a felony done, there is no difference between a 
publick and a private perſon ; agreed. 11 Mod. 248. 
Mich. 1709. 8 Ann. B. R. in caſe of The Queen v. 
Tooly. | 


4. His power and Duty in executing warrants. 


As the conſtable is the proper officer to a juſtice of 
peace, he is bound to execute his warrants, Hence it 
hath been reſolved, that where a ſtatute authorizesa juſtice 
of the peacc tq convict a man of a crime, and to levy the 
penalty by warrant of diſtreſs, without ſaying to wham 
tuch warrant ſhall be direCted, or by whom it ſhall be 
executed, the conſtable is the propet officer to ſerve ſuch 
warrant, and indictable for diſobeying it. 1 Bac, Abr. 

& 

Yet inaſmuch as the office of conſtable is wholly mi- 
niſterial, and no way judicial, it ſeems that he may ap- 
point a deputy to execute a warrant directed to him, 
when by reaſon of ſickneſs, abſence, or otherwiſe, he 
cannot do it himſelf ; but without ſome ſuch ſpecial cauſe 
a conſtable cannot make a deputy. 1 Bac. Abr. 442. 

A ſworn conſtable, in executing a warrant, need not 
ſhew it to the party, although he demand a ſight of it 
but in making an arreſt, he ought to acquaint him with 
the ſubſtance of it. 6 Co. 54. 9g Co. 69. 

An unlawful arreſt, without a juſtice's warrant can- 
not be made good þy @ warrant takea out afterwards. 
I Bats Abr. 442% | | 


U.:0N 
. If *y conſtable, after he hath 
orce of a warrant, ſuffer him 
miſe to return again, he ras, by _ y his pro. 
_— w___ him again. 1 Bac. Aby. pe-Pig the {ame 
conſtable cannot juſtif 6 | 
wm ”—__ a juſtice of the e* Joan Re 7 corey of 4 wal. 
in the face of it to be for an offen Q. 
peace hath no juriſdiction, or ” 7 Rnimpte Jultice of 
him, at a place out of the county for F h Ay 
I _ Abr. 442. 7 "or WICH BE is Jultice, 
ut it ſeems that he ought to execute : 
rant to Ning perſon before a juſtice, to anfie fach 
The, 10 re 6 Seprn ef 

Alſo by the better authorities it ſeems holden tha it i; 
not material whether the party arreſted by virtue oY 
warrant from a juſtice of peace, were guilty drincocas - 
whether the felony, &c. were actually committed or not - 
for it would be a great diſcouragement to officers to ſu. 
ject them to actions in ſuch caſes, for doins what they 
apprehend to he their duty ; and the liberty of the ſub 
ject ſeems ſufficiently ſecured by ſubjeCting the 1uſtice a 
an action. 1 Bac. Aby. 442. 

A conſtable is an officer but for his own particular 
will, and though he may execute warrants in any they 
part of the county, (as any other perſon may) yet he is nat 
compellable to do it, though the contrary is pratiſed in 
London by cuſtom. Per Holt. Ch. J. Cunt. 446, 
Trin. 9 IV. 3.B. R. Anow'. | 

It a warrant be directed to a conſtable by name, he may 
execute it out of his precind ; [that is, any where within 
the juriſdiction of the juſtice of peace, 11 Mod. 246.] 
per Holt Ch. J. 1 Salk. 176. Trin. 111V. 3. B.R, 
in Chorly Vill.”s caſe. 

But if a warrant is directed t9 all conſtables generally, 
ſuch warrant cannot be executed by any conſtable out of 
the precincts of his pariſh, for he is a conſtable no where 
elſe. Carth. 508. Hill. 11 IF. 3. B. R. in caſe of The 
King v. Chandler, | | 

One might take a warrant to ſearch a ſuſpicious houſe 
upon a felony committed, but it is at his peril to execute it 
in due time, and at ſuſpefted houſes only; and though a con- 
ſtable may by virtue of ſuch a warrant ſearch the houſe, 
and do all other things that his warrant doth authoriſe 
him to do, yet if he goes beyond his warrant, by which any 
body is damaged, he is anſwerable for it ; per Holt Ch, 
J. 12 Med. 344 Mich. 111. 3. at Nift pris. 

When a conſtable has a warrant, he is tied up to that 
warrant, to ae only as that direfts. 11 Md. 248. Mich. 
1709. in caſe of The Dneeen v. Tooly. 
It ſeems that a conſtable may and ought to execute a 
general warrant to bring a perſon before the juſtice of 
peace, to anſwer ſuch matters as ſhall be objefted again/t 
him on the part of the King ; for that the officer ought to 
preſume, that the juſtice has a juriſdiction of the matter 
which he takes conuſance of, unleſs the contrary appear, 
and it may often endanger the eſcape of the party t0 
make known the crime he is accuſed of ; but it ſeems 
to be very queſtionable, whether a conſtable can juſtify 
the execution of a general warrant to ſearch for felmns 
or ſtolen goods, becauſe ſuch warrant ſcems to be 1llegal 
on the very face of it ; for that it would be extremely 
hard to leave it to the diſcretion of a common officer, t0 
arreſt what perſons, and to ſearch what houſes he thinks 
fit ; and if a juſtice cannot legally grant a blank warrant 
for the arreſt of a ſingle perſon, leaving it to the parry 
to fill it up, ſurely he cannot grant ſuch a = 
warrant which might have the effect of a hundred blan* 
warrants. 2 Haw. Pl. C. $1, 82. cap. 15. ſect. 10. 

He cannot juſtify an arre/t by force of a juſtice s W4r- 
rant for a matter appearing to be out of his jur iſdrtt1on. 
2 Hawk. Pl. C. 81. cap. 13. f. 10. 6 

He may juſtify by force of a general warrant expreſſing 
no certain time. 2 Hawk. Pl. C. 81. cap. 13: /+ 10: bo 

It ſeems -that the arreſt of an innocent perſon on 
juſtified by the warrant of a juſtice of peace part1cular'y 
naming him, 2 Hawk, Pl, C, 82. cap. 13: ſed 17: 


arreſted the party by 


which expreſsly appear; 


| | LY Hav 
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' «. Hnu favoured and protected in his office ; or puniſhed 
fr egled of duty. j 


| ' 1 cap. 5. If any adtion is brought againſt 
Set, 7} Ge - ing 7c by virtue of his lieu; 
1 ad alſo all others which in his aid, or by his com- 
| Bey 4, ſhall do any thing concerning his office, may 
ye general iſſue, and give the ſpecial matter in 
goth and if he recovers he ſhall have double coſts, 
Cent 21 Fac. 1. cap. 12 fef. 5. An action brought 
,oainſt 2 conſtable, headborough, or tithingman for any 


matter done by virtue of their office, ſhall be laid in the 


ere the fact was committea, and not elſewhere. 
_ ” Geo. 2. cap. 44+ ſet. 6. No action ſhall be 
brought againſt any conſtable or other perſon acting by 
his order, and IN his 2id, for any thing done in obedience 
o the warrant of a juſtice of the peace, until demand 
h.ch been 13ade, or left at the uſual place of his abode, 
by the party, or by his attorney, in writing, ſigned by 
the party demanding the ſame, of the peruſal and copy of 
ſuch warrant, and the ſame hath been refuſed or a eg 
for fix days after ſuch demand: And if after compliance, 
any ſuch action ſhould be brought, without making the 
juitice who figned ſuch warrant defendant, on producing 
and proving ſuch warrant at the trial, the jury ſhall give 
their verdict for the defendant, notwithſtanding any de- 
fect of juriſdiction in the juſtice. And if ſuch action be 
brought jointly againſt the juſtice and conſtable ; on proof 
of ſuch warrant, the jury ſhall find for the conſtable, not- 
withſtanding ſuch defect of juriſdiction as aforeſaid ; 
and if the verdiCt be given againſt the juſtice, the plain- 
tiff ſhall recover his coſts againſt him, to be taxed in ſuch 
manner by the proper officer, as to include ſuch coſts as 
the plaintiff is liable to pay to ſuch defendant, for whom 
{uch verdi& ſhall be found as aforeſaid, 
$24, 8, No adGi;on ſhall be brought againſt any con- 
fable, but within fix months after the at committed. 
Stat. 27 Geo, 2. cap. 20. ſef. 2. The conſtable exe- 
cuting a juſtice's warrant for levying a penalty, or other 
ſum of money directed by any aft of parliament, by diſ- 
treſs, may dedu&t his own reaſonable charges of taking, 
keeping, and lling the goods diſtrained ; returning the 
overplus on demand, after ſuch penalty or ſum of money, 
and charges deducted, See Commitment, County: 
rate, Jaltices or peace. | 
C. wes indicted for that a burglary was committed in the 
night by perſons unknown, and F. S$. gave notice to him 
being conſtable, and required him to make hue and cry, 
and he refuſed, but becauſe he did not fhew the place of 
notice the party was diſcharged. Cro. E. 654. pl. 16, Hill. 
41 Eliz. B. KR. Crowther's caſe. LW | 
Another exception was taken to the matter of the in- 
dictment, becauſe it has been adjudged, that an hundred 
ſhall not be charged with a robbery committed in the night, 
tor they be not bound to give attendance ; no more ought 
a conſtable to do it in the night. But all the court held 
the indictment to be good notwithſtanding ; for it is not 
| like the caſe of an hunered ; becauſe it is the con/lables 
duty upon notice given unto him, preſently to purſue. Cre. 
E. 16, 17. pl. 16, Hill. 41 Eliz. Crowther's caſe. 
deveral conſtables were indicted for refuſing to execute 
the warrant of a juſtice of peace direfted to them to appre- 


bend one for a contempt, and the indictment was allowed. 


2 Rill, Kep. 78. Hill. 16 Fac. B. R. Coleman's cafe, 
. Aconſtable is not ſuable out of the county for what he 
does m exccution of his office. Held per cur'. Sty. 393. 

Mich, 1653, B, R, Ano. 
The defendant being a conſtable was ind:daed for that 
* cmtempiuouſly and voluntarily negletied to execute diverſa 
Precepta & warranta direfted to him by juſtices of peace 
under their hands and ſeals > but it was quaſhed, becauſe 
= id net ſet forth the nature and tenor of the warrants, 
r unleſs the defendant can know what particularly he is 
marged with, he cannot tell how 'to make his defence. 
mt. 305. Hill 28 & 29 Car. B, R. Burroughs caſe. 

Fry an habeas corpus and certiorari for the body of F. 8. 
, had been impriſoned for not paying of a fine of 201. 
| Yor e Tuarter ſcſhons, the return was, that he, being 


| 


| 


CON 


conſtable and' demanded by the court to preſent an þigh- 
way, which was ſworn betore him by two witneſſes to'be 
out # repair, "ſaid in contempt” of the court, that he 
would not preſent it ; for 'which and certain other e6n« 
temptuous words, a fine was ſet on hith. The court 
were of opinion, that the fine was not well ſet; 'for 'c6fi- 
ſtables are to preſent upon their own knowledge, ' andthe 
two witneſſes ſhould have been carrie to thegrand jury; 
for the conſtable was not obliged to preſent upon their 
teſtimony. Vent, 336. Paſch. 31 Car. 2. B. R. Aion”. 

Motion to quaſh an indictment again/# divers inhabi- 
tants in Derby, for refuſing to meet and make a rate upon 
the ſeveral pariſhes in etby to pay the con/lubles tax ; firſt, 
becauſe they are not compellable, but the ſtatute only 
ſays that they may, ſo they have their eleQion and no 
coercion ſhall be; ſed on allocatur ; for may in the caſe of 
a publick officer is tantamount to ſhall, and if he does not 
do it, he ſhall be puniſhed upon an information, and 
though he may be commanded by a writ, this is but in 
aggravation of his contempt ; but the court refuſed to 


us it. Skinner 370, pl. 179. Mich. 5W.& M.in 


R. The King v. The inhabitants of Derby. 

If a ju/tice of the peace. adjudged that to be an offence 
which is no offence, the inferior officer ſhall anſwer; as 
if one be adjudged the putative father of a baſtard, where 
after it appears to be born in matrimony, this is void, & 
coram non judice, &c. Per Holt Ch. J. Skin. 445. Trin. 
6W.& M.inB.R. in caſe of Crump-v. Holford, 

A leet may ſt a fine on a conſtable, but the ſeſſions 
cannot. 5s Med. gb. Trin, 7 W. 3. in a nota at the end 
of the caſe of The King v. Harpur. | | 

Falſe impriſonment againſt a conſtable for executing @ 
warrant of $ir James Butler, after he was out of the tom 
miſſion of the peace, Per Holt, Conſtable at his peril is 
to take notice, that his warrant is by one in commiſſion 
but all the favour we can do is, fince it was a warrant 
executed a day or two after Sir Fames was out of com- 
miffion, that 1f he has behaved himſelf _ and civilly, 
to be mild to him; and he faid, the conſtable ought t6 


ſhew the juſtice of peace's commiſſion, though heretofore 
it were held, common reputation would be enough ; and 


here the conſtable coming out of his own pariſh to execitte the 
warrant, betrays his ofhciouſneſs. 12 Med. 347. Mich. 
11 /Y. 3. Normond v. Mills. 

A conſtable was indicted, for that one Naſh was con- 
victed of deer /ealing upon the ſtatute 3 & 4 7. 3. cap. 
10. and that the defendant being a conſtable, the ju/tice 
diretted his warrant to him to leuy the penalty, which he 
did, but had not returned the warrant, or made any certi- 


ficate thereof; he was found guilty; and it being re- 


| 


moved by certiorari, it was reſolved, that though the 
conſtable is not named in the ſtatute, yet the juſtices may 
command him to execute the warrant, becauſe, as at 
Common law a conſtable was a ſubordinate officer to the 
confervator of the peace, ſo he is now a proper officer to 
the juſtice; and that where an officer neglects a duty 


incumbent upon him, either by the common law or 


ſtatute, he is indicable, and further that the conſtable 


need not return the warrant itſelf; becauſe it may be ne- 


ceſlary for him to keep it in his own defence; but he muſt 
either return that or certify what he has done upon it; for 
otherwiſe the proſecutor cannot attain the end of his 
proſecution, and the defendant cannot be diſcharged, 
1 Sals: 380. pl. 28. 2 Ann. B. R. The Pucen v. Wyatt. 
11 17d. 53. pl. 30. Paſch. 4 Ann the S.C., Exception 
was taken that there ought to have been a time and place, 
when and where the conſtable ſhould have returned his way - 
rant to the juſtices; for he is not bound to trave] over 
England to find them. But judgment was given againſt 
the defendant, difſentiente Holt Ch. J. not but that he 
ſaid it was an offence; but he ſaid, that in all proceſs, 
_ _ to be a up” _— the return. 
2 Ld. Raym. Rep. 1189. S. C. adjudged for the Queen b 
three Yar pant : If an allices bo tle ant fer ring of 
his office, it is an offence at Common Jaw, and upon the 
4& 5 W.& M. c. 10. an high conſtable was indicted 
for not returning his warrant, and theſe points were re- 
ſolved, that a conſtable was an officer at Common law ; 
and per Powell, ſo was an high conſtable, contra to the 

7B opinion 
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Opinion of Coke in his 4th /-/titute ; and he is a ſubor- 
dinate officer to a juſtice of peace, and whenever a juſtice 
of peace is commanded to do any thing, he is the perſon 
who is to put this in execution for the juſtice cannot 
command the ſheriff or the party, unleſs there bm 
words of ana of parliament for it; and matters being 
left ſo indifferent, if the conſtable doth notdo his duty, 
he is puniſhable at Common law. 2dly. That the indict- 
ment reciting the record of conviction, need not conclude 
| patet per recordum, for this is but matter of inducement, 
and where nul tel record cannot be pleaded, there need, 
not proof per recordum. 3dly, Here is a great offence, 
for the warrant ſays, that the officer ought to return the 
warrant, becauſe by the a&t thejuſtice is to do ſome 
other thing afterwards, in caſe there be not goods out 
of which the penalty can be levied ; and though no place 
is mentioned where the warrant 1s to be returned, it is well 
enough, for the officer is to find out the juſtice, and to 
give 11m 2n account what he has done upon his warrant, 
as the juthiice may require him to do; and upon Not 
guilty pieades, the officer may prove that he went to ſeek 
the juſtice, but could not find him ; and this will be a. 
good excule per three juſtices as to this laſt point, againſt 
the Ch. Juſtice, who thought, that both a place where, 
and the time when the return ſhould be, ought to be 
mentioned. 4thly, If the offender have but 50/7. worth 
of goods, and the ſum 1s 1001. the officer cannot levy the 
col. only. "The act doth not require that the juſtices 
muſt ditcribute the money themſelves, but the officer may 
well do it, as the act directs. If there be three ſeveral 
convictions, and the offender hath no more goods than 
will anſwer two of thoſe convictions, he may pay the 
two, and ftand in the pillory for the other; the mortey 
cannot be levied by parcels. So it 1s in caſe there be but 
two convictions and the offender hath only goods to 
| anſwer one of them, he may be pilloried for the other. 
5thly, That though the indictment were that he did never 
return the warrant, nor cauſe it to be returned, yet this 
was well enough, for the neglect was the offence. 6thly, 
That the juſtice muſt make a warrant to levy the penalty, 
and that the juſtice cannot do it himſelf. The Queen v. 
IWyatt. 
 Conflables of London (which city is divided into twenty- 
ſix wards, and every ward into the like number of pre- 
cints, in each whereof 1s a conflable) are nominated by 
the inhabitants of each precinct on St. Themas's day, and 
confirmed, or otherwiſe, at the court of wardmote ; 
and after they are confirmed, they are fworn in their 
offices at a court of aldermen, on the next 1Zonday after 
Twelfth day ; the ſubſtance of their oath is, to keep the 
King's peace, to the utmoſt of their power ; to arreſt at- 
frayers, rioters, and ſuch as make conteſts to the breach 
of the peace, and carry them to the houſe of correction, 
or compter of one of the ſheriffs ; and in caſe of refi(- 
tance, to make outcry on them, and purſue them from 
{treet to ſtreet, and from ward to ward, till they are ar- 
reſted : To ſearch for common nufances, in their reſpec- | 
tive wards, being required by ſcavengers, &c. And. 
upon requeſt to atfiſt the beadle and raker in collecting 
their ſalaries and quarterage ; to preſent to the lord 
mayor and miniſters of the city, defaults relating to the 
ordinances of the city ; to certify once a month into the 
mayor's court, the names and ſurnames of all freemen 
deceaſed ; and alſo of the children of ſuch freemen, be- 
ing orphans : And by the articles of the wardmote in- 
queſt, con/tables are to certify the names, ſurnames, 
place of dwelling, poſſeſſion and trade of every perſon, 
who ſhall newly come to inhabit in their precincts, and 
to keep a roll thereof ; im order to which they are to 
make inquiry at leaſt once a month into what perſons 
are come to loge, and ſojourn there ; and if they find 
by their own confeſſions, or the record of the alder- 
man's books, that ſuch new comers are ejected from any 
other ward for bad living, or any miſdemeanor, and re- 
fuſe to find ſuretics for their good behaviour, warning is 
to be given to them and their landlords, that they de- 
part; andon refuſal, they may be impriſoned, and the land- 
Jords fined a year's rent agreed for by ſuch new comers. 


Calth, Rep. 129, 138. Conſtables of London in each 


- 


fol. 225. 


Cc 0 N 
ward are to attend the watch h | 
rounds ; and with the beadles a turns, and go the 


night 
ſuch perſons as are to ſerve upon 47 ght are to wary 


. . e watch in thei 
cincts ; and if they refuſe to appear, the con9.4,. © 
fs ne ae oP fee 


ding to the cuſtom of the city : But 

cil appoint the watchmen. Wacken as nn 
night-walkers, vagabonds, perſons going irmed ”y | 
and may arreſt ſtrangers in the ni ht, and car "th ” 
before the conftable to be examined, and findin A 
ſuſpicion fecure them till the morning z an wh "a 
they are horſemen or footmen, ron 


or drivers of carriage 
or perſons that carry burdens, the watch may ſtay $5 


till the morining, unleſs they can render a good account 
of themſelves, their company, and carriage, &:, Ang 
conſtables &c. are to be aiding and aſſiſting to th 
watch ; and the watchmen are to obey their orders in 
conveying offenders to the Compter, which is the og 
mon priſon for offenders for the breach of the peace ll 
they are examined, and puniſhed by the lord mayor '&; 
But con/tables ought to be careful whom they ſend to the 
Compter, for fear of ation for falſe impriſonment, pro- 
lecution for damages, &c. If any w:ll not obey the ar. 
reſt of the watch, they may make hue and Cry after 
them ; and for ſuch arreſt of a ſtranger, ( eſpecially one 
ſuſpected) none is liable to puniſhment. Dale. 240, The 
court of common council are to meet the firſt of 044. 
ber yearly, and order a proper number of watchmen, 
beadles, and night con/tables, for the city of London and li- 
berties, and determine ſums to be levied to bear the 
charge thereof upon each ward ; and for raiſing money, 
the aldermen and common council-men of wards, ſhall 
make a rate and afſeſlment upon the inhabitants by dif- | 
treſs ; and ſhall appoint their watchmen, ſet down in 
writing their ſtands and number of rounds, and make 
orders for regulating the watch, &c. Conſtables to keep 
watch and ward, from the 1oth of September, to the 1oth 
of March from nine in the evening till ſeyen the next 
morning ; and from the roth of March to the 10th of 
September, from ten in the eyening till five next morn- 
ing. 'The con/tables ſhall uſe their beſt endeavours, for 
preventing fires, robberies and diſorders, and arreſt male- 
factors ; and go twice or oftener about their wards, in 
every night ; and the watchmen are to apprehend all 
ſuſpected perſons, &c. and deliver them to the cenflable 
of the night, who ſhall carry them before a juſtice ot 
peace ; Conſtables miſbehaving themſelves, to forteit 205. 
and the lord mayor, and two juſtices for the city, may 
hear and determine offences, and levy penalties by dil- 
treſs and fale of goods, fc. Stat, 10 Geo. 2. ca). 22. 
Conſtables are to certify to the lord mayor, and common 
council of the city, the names of all ſuch perions as 
ſhall interrupt them in the diſcharge of their offices: And 
a conſtable of London has power to execute warrants, &. 
thoughout the whole city, upon occaſion. Such as ar? 
choſen into the office are obliged to place the King's 
arms, and the arms of the city over their doors ; and It 
they refide in alleys, at the end of ſuch alleys, toward 
the ſtreets, to ſignify that a con/table lives there, and 
that they may be the more eaſily found when wanted. 
Conltat, Laz. Is the name of a certificate, which the 
clerk of the Pipe, and the auditors of the Exchequer, 
make at the requeſt of any perſon who intends to pleac 
'e 1 {chars thins. Anno 
or move in that court, for diſcharge of any th1ng. 
3& 4 Ed. 6. cap. 4.and 13 Eliz.c. 6. The effect of 
a conſtat is the certifying what does conſlure upon its 
cord, touching the matter in queſtion ; and the auditor's 
fee for it 1s 135. 4d. ; | 
A con/lat his held to be ſuperior to a certificate ; becauie 
this may err or fail in its contents, that cannot ; 9s Fo 
tifying nothing but what is evident upon mn ao 
the exemplihcation under the orcat ſeal of the 1nr0 w_ 
of any letters patent 1s called a con/tat. Coke on Liitl. 
bþ. The difference between a conjtat, oper 
mus, and vidimus, you may read at large 1n Page's cats 
5 Report. | | 
' Conſuetudinarius, A ritual or book, contani'y 
7 vi or the cuſtoms of ad- 
rites and forms of divine offices, or tne bh 
bies and monaſteries. *Tis mentioned in Brompton, 


ning the 
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FX Oſmond, 
win dale eccleſiaſtici officii quem conſuetudina- 
ut. WR” Os ? 

No nſuerudſnibus t lerviciis, Is a writ of he 

|| doſe, which lies againſt the tenant that deforceth his 

7 " of the rent or ſervice due to him. Of this ſee 

4 in Old Nat. Br. 6 77. Fuz. Nat. Br. fol 151. 
and Reg. of Writs, fol. 159. ; - 

Conſuetudo, Dies de Conſuetudine, A day's work to 

be done for the Lord, as a cuſtomary ſervice by the te- 

| debent 1 edditum & quingque dies, conſuetu- 


nant,—— t & . 
five days work in a year, Paroch, Antiq. 


dine——t. e 
PE ontiil, in our law books, fignifies an ear] : For 
Brafon, lib. 1 cap $. tells us, that as comes is derived 
from comitatu, ſive a ſocietate, ſo conſul is derived from 
_ conſulendo 3 reges enim tales fibi aſſociant, ad conſulendum 
& regendum populum Dei. So in the Jaws of Edward 
the Confeſſor, c. 2. Quod modo vocatur comitatus, oltm 
apud Britones temporibus Romanorum vocabatur conſulatus, 
& qui modo vicecomites, 2unc temports viceconſules voca- 
bantur. | | | 
Conulage, The duty of conſulage at L:isbon regu- 
lated, 8 Geo. 1. c+ .17. For collecting the Britih con- 
ſulage at Cadiz. 9 Geo. 2. c. 25. For collecting the 
conſulage at Leghorn, 10 Geo. 2. c. 14. 
Conlulta ecciefia, A church full, or provided for. 
—— Abbas dicit quod predifta ecclefia eft conſulta derpſo 
_ abbate & conventu qui eam tenent in proprios uſus, 
Cartular. Rading. MS. fol. 211. as 
Conſultation, Conſultatio, Is a writ whereby a cauſe 
being formerly removed by prohibition from the eccle- 
fiaſtical court, or court chriſtian, to the King's court, is 
returned thither again ; for the judges of the King's 
court, if upon comparing the libel with the ſuggeſtion of 
the party, they do find the ſuggeſtion falſe, or not 
proved, and therefore the cauſe to be wrongfully called 
| from the court chriſtian, then upon this conſultation or 
ddliberation, they decree to be returned again : Where- 
upon the writ in this caſe obtained, is called a conſulta- 
tion, Of this you may read the Reg. Orig. 44, 45. 'uſ- 
que ad 58. Old Nat, Brev, fol. 32. F. N. B. fol. 50. 
See alſo the Ratute of the writ of Conſultation Anno 24 
£4. 1. and 1 [nft. fol. 105. See Prohibition. 
Contempt, ( Contemptus ) Is a diſobedience to the 
rules and order of a court, which hath power to puniſh 
fuch offence : And one may be impriſoned for a contempt 
done in court ; but not for a contempt out of court, or a 
private abuſe, Cro. Eliz. 689. Attachment alſo lies 
againſt one for contempt to the court, to bring the offen- 
der to an anſwer on interrogatories, &c. and if he can- 
not acquit himſelf, ſhall be fined. x Zill, gogs. If 
 aſherift being required to return a writ directed to him, 
| doth not return the writ, it is a contempt : And this 
word is uſed for a kind of miſdemeanor, by doing what 
one 1s forbidden z or not doing what he is commanded. 
12 Rep. 36. And as this is ſometimes a greater, and 
ſometimes a lefler offence ; ſo it is puniſhed with greater 
or lets puniſhment, by fine, and ſometimes impriſon- 
ment. Dyer 177, 128, 1 Bulſt, 85, See 5 Fin. 
452, &c, 1 Hawk. P. C. 56, &c. . 
_ By ſtat. Marleb. 52 Hen. 3. c. 1, 2, 3- None ſhall 
ſtrain for amends without award of court, nor refuſe 
to prone the ſervice of proceſs on pain of ranſom, 
iſhops to be puniſhed for contempts by fine only, 25 
Ed. 3. flat. 3. c. 6. 
fray pr gong out of general pardon, 20 Geo. 
2. £. 52, f. 58,59. | 
Contenement (Contenementum, as, ——ſalvo contene= 
mento ſuo) Signifies his countenance, credit, or reputa- 
tion, which he hath, together with, and by reaſon of 
his freehold. And in this ſenſe does the ſtatute of 1 Ed. 
3. and 34 Ed. 3. c. 7. and Old Nat. Br. uſe it, where 
countenance is uſed for contenement. "The armour of a fol- 
dier is his countenance ; the book of a ſcholar, his coun- 
tenance, and the Nike. Coke, 2 part. Inſt. fol. 28. 
Bratton, lib, 3- trad, 2. cap. 1. numb, 3. And Sir 
Henry Spelman ſays, Contenementum eſt x/timatio & candl- 
ms forma, qua quis in repubs ſubſ/ttt, 


biſhop of Salilsbury, tells us, that | 


' MENCE,_ 


oO N | 


But contenement ſeems rather to ſignify that which is 
neceſlary 'for the ſupport and maintenance of men accor- 
ding to their ſeveral qualities, conditions, or Rate of 
life : For in Magna Charta, cap. 14. you have';theſe. 
words, A freeman ſhall not be amerced for a ſmall fanlt,. 
but after the quantity of the fault, and for a great fault 
after the manner thereof, ſaving to him his contenement, or 
freehold, And a merchant likewiſe ſhall be amerced, ſaving 
to him his merchandiſes ; and a villain, ſaving t» him his. 
waynage, And Bratton, lib. 3. traft, 2. tap. 1. mu, 3. 
hath theſe words, E? jciendum quod miles © liber homo non 
amerciabitur nifi ſecundum modum delifti, ſecundum quad. 
deliftum fuit magnum vel parvum, & ſalvs contenemento 
Juo, mercator vero non nift jalva merchandiſa ſua, © villanus 
nft ſalvo wainagio: Which mercy ſeemeth to have been 
learned from the Civil law, where Executio non poteſt 
fieri in boves, aratra, aliave in/lrumenta ruftitorum: 
Cowell, edit. 1727. | | IS: 
Contingent uſe, Is a «ſe limited in a conveyance of 
land, which may, or may not happen to veſt, according 
to the contingency expreſſed in the limitation of ſuch uſe - 
A uſe 1n centingency is ſuch which by poſlibility may hap- 


pen in poſleſhon, reverſion or remainder. 1 Rep. 121, 


A. contingent remainder is where an eſtate is limited to 
take place zn futuro, upon an uncertain event ; as where 
a particular eſtate which doth ſupport a remainder, may 
or may not determine before the remainder may com- 
Io Rep. 85, A remainder contingent is ſaid to 
be an eſtate veſted ; but on ſuch remainder in executory 
deviſes, the eſtate deſcends till the contingency happens, 
and nothing is veſted till then. 1 ent. 119, | 
Continual claint, Is a cla!m made from time to 
time within every year and day, to land or other thing, 
which, in ſome reſpect, we cannot attain without dan< 
ger. As if I be difſeiſed of land, into which, though I 
have right unto it, I dare not enter, for fear of death 
or beating. It behoveth me to hold on my right of en- 
try at the beſt opportunity of me and mine heir, by ap- 
proaching as near it as I can once every year, as long as F 
live; and fo I fave the right of entry to my heir. Termes 
de le Ley. Again, if I have a flave or villain taken from 
me, and remaining any where within the demeſne of the 
King, being in the hands of the King, I cannot main- 
tain the writ De nativo habendo, as long as he continueth 
there ; but if-I-clazm him within the year and day, and 
ſo continue my claim, until I can find him without that 
compaſs, I may lawfully lay hold of him as mine own, 
F. N. B. fol. 7, 9. See more in Lit, verb. Continual 
Claim. And the New Book of Entries, tit, Eodem ; and 
Fleta, lib. 6. cap. 53. See Littl. lib, 3. c. 7. and ſtat. 
32 H. 8. cap. 33. See Telcent. | 
Continuance is the ſame as prorogatio in the Civil 
law : Example; continuance until the next aftiſe, Fitz. 


| Nat. Br. fol. 154. F. and 244. D. in both which places it 


is ſaid, if a record in the Treaſury be alledged by the one - 
party, and denied by the other, a.certiorar: ſhall be ſued. 
to the treaſurer, and the chamberlain of the Exchequer ; 
who, if they certify not in the Chancery that ſuch a re-. 
cord is there, or that it is likely to be in the Tower, the 
King ſhall ſend to the juſtices, repeating the certificate, 
and will them to continue the affiſe, In this ſignification 
it is likewiſe uſed by Kztchin, fol. 202, and 199. and an. 
11 H. 6. ca. 4. and continuuce of a writ or ation is 
from one term to another, in caſe where the ſheriff hath 


| not returned or executed a former writ, iſſued out in 


the ſaid action. See Diſcontinuance, 

Continuands is a word uſed in a ſpecial declaration 
of treſpaſs, when the plaintiff would recover damages for 
ſeveral treſpaſles in the ſame action : For, to avoid mul- 
tiplicity of ſuits, a man may in one aCtion of treſpaſs re- 
cover damages for forty or more treſpaſles, laying the 
firſt to be done with a conzimuance to the whole time in: 
which the reſt of the treſpaſles were done ; and is in this 
form, Continuando tranſgreſſionem pradiftam, &c. a pra- 
ditto die, &c. uſque ſuch another day, including the laſt 
treſpaſs, "I j | 

"x treſpaſs with a continuands of divers things, thougs 


ba ſome of thoſe things there could be no” comnuands z 
| | yet; 


CoM 
good for thoſe things for which the conti- 
naando could be, and not for the others : but if the conti- 


yet it ſhal be 


xzando had been particularly of ſuch things whereof a 
continuando could not be, then it had been naught. 3 
Lev. 94. Every day's treſpaſs is ſaid to be a ſeveral treſ- 
paſs; though a continuando may not be of a man's conti- 
nuing a treſpaſs day and night, for ſome time together ; 
for mankind __ take ſome reſt: mn _ 0 wn 
aſs upon ground, they are continuall paſſing night 
_d day, Nd wa Aon the A in hat rake is 
=> 1 Lill. Abr. 307. Treſpafs for breaking an 
ouſe with a continuands, is good ; and until a re-entry 
is made, the continuation of the poſſeſſion is a continuati- 
on of the treſpaſs. Latw. 1312. It is uſual in practice to 
lay the continzande for longer time than you can prove ; 
but damages ſhall be given only for what can be proved. 
2 Med. 253- Nt 
Contours, See Countos, | | 
Contraband goods, (from contra, and the Ital. bands, 
an edi& or proclamation, ) are thoſe which are prohibited 
by act of parliament or the King's proclamation, to be 
imported into, or exported out of this or other nations. 
Stat. 27 Ed. 3.c. 3. 13 & 14 Car.2. 7 & 8 Will. 3. 
C. ww 45 
Contracauſatoz, A criminal, or one proſecuted for a 
crime. *Tis mentioned in Leg. H. 1. cap. 61. 
Contraft, is a covenant or agreement with a lawful 
conſideration or cauſe. Ht. Symb. part. 1 lib. 1. = 
10. Or elſe one thing muſt be given for another, which 
is called guid pro quo; as if I fell my horſe for m—_— 
or covenant to make you a leafe of my manor of Dale, 
in conſideration of twenty pounds ; theſe are good contracts, 
becauſe one thing is given for another. But if a man 
make a promiſe to me, that I ſhall have twenty ſhillings, 
and that he will be debtor to me thereof, and after 1 afk 
the twenty ſhillings, and he will not deliver it; yet I 
ſhall never have an action to recover, becauſe the promiſe 
was no cantradt, but a bare promiſe; and, ex nudo padto 
non oritor aftio. But if any thing were given for the 
twenty ſhillings, tho' it were but to the value of a penny 
then had it been a good contraft. Uſuriaus contra#t 1s 
cantra# to pay more intereſt for money than the laws and 
ſtatutes of this realm allow. It is a devaſtavit in an exe- 
cutor to pay a debt upon an 
ports, fol. 129. 

A contrad&t is an agreement entred into by ſeveral per- 
fons, inducing an obligation by it's nature, and the obli- 
cations ariſing from contracts are divided and di/tingwiſhed 

' according as they are perfected, either by the ſole conſent 
of the contractors, or by the intervention or tradition of 
things, or laſtly by word or writing, and are either ex 


re, from a thing done; ex verbis, from words ; ex /iteris, 


from writing ; ex conſenſu, from conſent. But as all ob- 
ligations cannot be bound up under gunes and regular 
names of contracts, the law allows 
paſs under the name of guaſi contraftus, becauſe they have 
tome reſemblance, and are of the nature of contracts. 
5 Vent. Abr. 504. - 
If A. ſells a horſe to B. for 10l. and has no horſe, yet 
A. ſhall have an action of debt for it; but if A. has a 
horſe, B. may take it, and fo it may be a perfect contract, 
and yet there is not guid pro quo, Br. Contradts, pl. 17. 
cites 37 H. 6G. 8. | | : 
Leaſe for years rendering rent is a contract. Br, Con- 
tra. pl. 43. 7 H.7.4. | 
An agreement concerning perſonal things is a mutual af- 
ſent of the parties, and ought to be perfett, full and com- 
pleat; for when it concerns perſonal things *tis the mu- 
tual conſent of the parties, and ought to be execated with 
recompence, or elſe to be ſo certain as to give an aCtion or 
other remedy for a recompence, otherwiſe it is a naked 
communication without effect, PJ1, C. 5. a. Hill, 4. Ed. 
6. in caſe of Reniger v. Fogaſſa. 
Recital of Whereas he was poſſeſſed of certain lands, he 
_ affigned the ſame, &c. amounts to an agreement, Le, 122. 
pl. 164. Trin. 30. Eliz. B. R. Severn v. Clark. 
If one have wares purpoſing to ſel] them, and another 
deſiring to buy them faith unto him, Do not ſell them 


uſurious contra, Noy's Re- | 


ome obligations to | 


Cc O N 


them, this is a good promiſe and cond 


this he is hindered in the interim from te fate ys 


per Dodderidge J. 3 Bulſt. 10. Trin, %g 
the caſe of Copper F, Dicer on. OY RT * Me 
It 7 fay the price of a cow is 41. and you ſay you will 
 g1ve me 41. and do not pay me preſently, you ma — 
have her afterwards except I will, for it is no Foo Bag 
_— 208 go praſently to tell your money, if I («1 her 
other, you ve your ati 
wi Ny you yo your action of the caſe apainſt 
A forced agreement of the party is 
no agreement, and therefore the court 
him that did thus agree to perform his 


Car. 1. B. R.) for the law abhors all f 
L. P. R. 48. wen 


_ Agreement of parties cannot prevent a cou 
of it's jurisdiCtion ; as in caſe # a mortngs i — 
agreed that thi 

gr nat this court ſhall not give relief Arg. Chan 
Cafes 141. Mich. 21 Car. 2. in the caſe of Pry v. Porter, 

Jy in Po gy ragen þ 6 being paid the value is a ſale. 
1 Salk. 25. pl. 11. Trin. 2 Ann. B. R. it : 
Jong ; h- Sg n the caſe of Her. 
If. two men /ubmit to the award of a third perſon, the 

two do alto thereby promiſe expreſsly to abide by their 
determination, for agreeing to refer is a promiſe in itſelf, 
6 Med. 35. per Hh Ch. J- Mich. 2 Ann. B. R. in the 
| Cate of ogzzre v. Grevell, See Agreement, , 
5 5 tit, "ooo and agreement. care. 
ontralactio, Counterfeiting. As contrafa&io fioill; 
Regis counterfeiting the King's joal. Bland NOR 

Contra to2xmam collationis, Is a writ that lies, where 
a man hath piven lands in perpetual alms to any late. 
houſes of religion, as to an abbot and convent, or to the 
warden or maſter of an —_ and his convent, to find 
certain poor men, and do other divine fervice; if the 
alien the land, then the donor or his heirs ſhall have the 
ſaid writ to recover the lands. But this writ ſhall be al- 
ways brought againſt the abbot or his ſucceſſor, and not 
againſt the alienee, altho' he be tenant ; but in all other 
actions, where a man demands freehold, the writ ſhall be 
brought againſt the tenant of the land. This is founded 
upon the ftatute of Ye/im. 2. cap. 1. and of this ſee 
Reg. Orig. f. 238. and F. N. B. fol. 210. 

Contra counamt teoftamentti, Is a writ that lies for 
the heir of a tenant, infeoffed of certain lands and tene- 
ments, by charter of feofment of a lord, to make certain 
ſervices and ſuits to his court, and is afterwards diftrain- 
ed for more than is contained in the ſaid charter. Reg. 
Orig. f. 176. Old Nat. Brev. 162. This writ lies not 
for the plaintiff, who claims by purchaſe from the firſt 
 feoffee, but for the heir to the fhrſt feoffee, 

Contra founam ftaruti, (againſt the form of the 
ſtatute) is the uſual concluhon of every indictment, &c. 
tor an offence created by ſtatute, 

If an offence be at Common law, and aiſe prohibited by 
/tatutes, the indictment may conclude contra forman fta- 
tuti, or fiatutorum; thus in barretry, though there be no 
direct ſtatute againſt it by that name, yet the general te- 
nor of the ſeveral aQts running againſt it by circumlrctu- 
tions, the inditment concluding contra formam /katut!, 
or diverſorum /latutorum is good, and it is the uſual form. 
2 Hale's Pl. C. 191. | | 
\  P. was indicted upon the ſtatute of 5 Ed. 6. cap. 4+ 

for drawing his dagger in the church of B. againſt *. S. 
and does not ſay (according to the ſtatute) to the intent to 
ftrike him ; for this cauſe it was void; but then it was 
moved, if this were not good as for an aſſault, that he 
might be fined upon it ; but per curiam it is void in all; 
for being indifted upon the ſtatute, it is void as to al 
| offence at the Common law. Cro. E. 231. pl. 23: Paſch. 
33 Eliz.. B. R. Penhalls's caſe. 
In an indictment on the ſtatute of $ H. 6. the fatui? 
| was miſrecited, and the concluſion was contra forman 
flatuti, and therefore held inſufficient ; but then 1t W3 
moved, that though the indictment was void for the cn- 

try with force, yet it being that they with others riato/? 
and rowteſe entred, &c. it ſhould be good for the riot ; 
but cxria contra; for the indiftment beginning with the 


; 


accounted to he 
will not compel 
agreement ; (22 
rce and violence, 


4 


| 


bs 


—_—_ 


away, but tarry till ſuch a day, and I will pay you then for 


ſtatute of 8 H. 6. and concluding. contra forman fuel 


C0. 


lation to any offence except upon this fla- 
on or” ro pl. 10. Pte 35 & 36 Eliz, B.R. 
pule- :wert & Al” » BAN be | | 
Hall 9. De os the flatute 33 NH. $. cap. 16. and 1 

Infor © 6, for buying of worſted yarn, not being a 
Fd. 0. a the information concluded contra formam 
weaPlh was (aid it was not good, but it ought to be 
Jann flatutorum 3 but the court as to that held 
contra j but becauſe he did not ſhew in his information, 
it go0 _ not yarn ſpun upon the rock (for otherwife 
that ob an offence) it was held the information was not 
© 1." Cro. B. 750. pl. 6. Paſch. 42 Eliz. B. R. 
, 490} oore. 
Dog it be relative to another, as where the F avkeaak 
mates the offence, the latter adds a penalty, as the 

', & 23 £1iz. the indictment ought to conclude contra 
pokes flatutorum. 2 Hale's PI. C. 173. cap. 24. cites 
Puck. 42 Eliz. B. R. Croke, n. 6. Dingley v. Moore. 

Where chere are ſeveral /tatutes, and it does not appear 
on which the information 1s founded, the concludin 
wntra formam ”m is ill, Cre. F. 142. pl. 19. Mich. 

Fac. B. R. roughton v. Moor, cites as is adjudged in 
- caſe of Talbot & aP., ; __ 2 

But Dy. 347- þl. 9. contra, Topcliff v. Waller, cites 
; 1H. 5,— 1 there are divers fatutes in the point of 
»furmation, contra formam flatuti is good ; becauſe the 
bi} jhall be taken for the King; per Cote. Ow. 135. 
Trin, 9 Fac. cites New Bok of Entries 182. and 5 H. 7. 
17, and 8 Ed. 3. 47. a. ; 


Vhere one ad? makes the offence, and another gives the 


wlty, an information muſt be contra formam flatutorum, 


and cited 23 Eliz. Talbot v. Sheldon, who was indicted 
for recuſancy cantra formam /tatuti, 23 Eliz. and the 
judgment was reverſed becauſe the penalty wasdemanded ; 
for the 10 Eliz. made the offence, and the 23d gave the 
penalty; but if the information be for the oftence only, 


it had been good; per Coke. Ow. 135. Trin. 9 Fac. 
See 5 Vin. Abr. 552—550. 


Contramaidatio placitt, In Leg. H. 8. c. 59. it 


ſeems to ſignify a reſpiting, or giving the defendant fur- 
ther time to anſwer: an imparlance, or countermanding 
what was formerly ordered. | 
Contcamandarum, Is ſaid to be a lawful excuſe, 
which the defendant in a ſuit by attorney alledgeth for 
himſelf, to ſhew that the plaintiff hath no cauſe of com- 
plaint. Blount. 
Contrapvſitio, A plea to anſwer. Sz quis in placito 
per juſtitium poſito ſui vel ſuorum cauſam injuſtis contermina- 
_ vel contrapoſitionibus drfforciet, hanc perdat. Leg. 
. I, Cap, 24. 
Coatrarients, Thomas Earl of Ltncaſtcr, taking part 
with the barons againſt King Edward the Second, it was 
not thought fit in reſpe& of their power, to call them 


rebels or traitors, but contrarients: And accordingly we 


have a record of thoſe times, called Rotulus Contrarienti- 
UM, 
Contratenere, To withhold. $7 guts decimas contra- 
teneat, Leg. Alfredi apud Brompton, cap. 9. 
Contribules, (Contribunales,) Kindred, or couſins. 
! quiſquam cognationis ſuce firmet eum poſtea, reus ſit omni- 
um que habebit erga Regem, & partet faidam erga contri- 
unales mortui ; that is, let him be accounted as an ene- 
my to the kindred of the dead man. Lamb. pag. 75+ 
Contribution, (Contributio) Is where every one pays 
is INare, or contrtþutes his part to any thing. One par- 
cener ſhall have contribution againſt another ; one heir 
awe contr bution againſt another heir, .in equal degree ; 
and one purchaſer CE contribution againſt another, Alſo 
conulors in a ſtatute ſhall be equally charged, and not 
"ne of them ſolely extended. 3 Rep. 12, 13, &c., On 
a ſtatute or recognizance, there is a contribution and ſtay 
tll the full age of the heir, &c. and this doth extend to 
tne leſſee for Tife or years of the conuſor, who has part 
of the land liable, and the heir within age the reſidue : 
for the land of every one of them ought to be charged 
*qually, becauſe the whole is liable to the {ongnent} 
yy cs cannot be, if during the nonage the burden 
aa 


ll upon one only. Fenk. Cent. 36. If lands are 
Wars 
0L 


gel, and then deviſed to one perſon for life, with 


atutes. 


CO NN 

\ remainder to another ; both deviſees ſhall make contri« 
bution to payment of the Mortgages money. Chan, ON 
224, 271. Where goods are caſt into the ſea” for * 
ſateguard of a ſhip, or other goods, &c. aboard, in a 
' tempeſt, there is a contribution among merchants towards 
the loſs of the owners. 32 H.8. c. x4. And where 
a robbery is committed on the highway, and dama- 
| ges are recovered againſt one or a. few perſons, in 
action againſt the hundred, the reſt of the inhabitants 
ſhall make contribution to the ſame. 27 Eliz. cap. 13- 
See title Average, and 5 Vin. Abr. tit, Contribution and 
average. | 230 

Contributione facienda, Is a writ that licth where 
more are bound to one thing, and yet one is put to the 
burden. Fitz. Nat. Brev. fol. 162. bringeth theſe exam- 


mill pro zndiviſe, and equally take the profits thereof, the 
mill falling to decay, and one or more of them refuſing 
to contribute towards the reparation, the reſt ſhall have 
this writ to compel them. And if there be three co+ 
parceners of land that owe ſuit to the lord's court, and 
the eldeſt perform the whole, then may ſhe have this 
writ to compel the other two to a contribution of the 
charge or to one of them, if one only refuſe. '"I'he Old 


ſuit is required for land, and that land being ſold ts 
divers, ſuit is required of them all, or ſome of them b 
diftreſs, as intirely as if all were till in one, fol. 103s 
See Reg. Orig. P*4 167. 

Controllec, (Contrarotulater, ) Is deriv'd from the Fr. 
contreroleur, antigraphus, which in Rome was us'd for him, 
Cui id muneris injunftum erat, ut obſervet pecuniam. quam 


in Annot. prio. in Pand, tit. De quzſtoris officio. In 
England we have divers officers of this name, as Contreller 
of the King's houſe, Staundf. Pl. Cor. 52. and 6 H. 4. 3. 
Controller of the King's navy, 35 El. C. 4. Controller of 
the Cuſtoms, Cromp. Juriſd. f. 105. Controller of Calais, 
21 R. 2. cap. 18. Controller of the Mint, 2; H. 6. 132, 
Controller of the caſile of Cheſter ; Controllor of North 
Wales; Controller of the Exciſe, &c. | 
Controller of the hamper, who is an officer in the 
Chancery, daily attending in term-time on the Lord 
Chancellor or Lord Keeper, to take all things ſealed 


eftect of all things ſo received, and to enter the ſame 
into a ſpecial book, with all the duties appertaining to 
his Majeſty, and other officers for the ſame, and fo 
chargeth the Clerk of the hamper therewith. 5 
Controller of the pipe, (Contrarotulator pi pe,) Is an of- 
ficer of the Exchequer, that writeth out ſummons twice 
every year to the ſheriffs, to levy the farms and debts of 
the pipe; and alſo keepeth a contra-rollment of the pipe, 
Controller of the pell, Is an officer in the Exchequer, 
of which ſort there are two, viz. the two chamberlains 
clerks, that-do, or ſhould keep a controllment of the pell of 
of receipts and goings-out, See Fleta, lib, 1 c. 18. and 


that took notes of any other officer's accounts of receipts, 
to the intent to diſcover him, if he dealt amiſs; and was 
ordained for the Prince's better ſecurity, however the 
ſame ſince may be in ſome things otherwiſe apply'd. 

Controvor, (French controuveur) He that of his own 
head deviſes or invents falſe or feigned news. 2 Inf. fo. 
227. | 

Convenable, (Fr.) Agreeable, ſuitable, convenient, 
or fitting. Stat. £d. 3. flat. 2. cap. 21. and 2 H. 6, cap. 
2. See Covenable. | 

Conventicle, (Conventiculum,) A little private aſſem- 
bly or meeting for the exerciſe of religion ; firſt attri- 
buted in diſgrace to the ſchools of Z/7c1;F in this nation, 
above 200 years fince; and now applied to the illegal 
meetings of the non-conformiſts, and is mentioned in 
the ſtat. -2 H. 4.c. 15. 1.6. c. 3. 16 Car. 2. c. 4+ 
And by ſtat. 22 Car. 2. c. 1. it is enacted, That if any 
perſons of the age of ſixteen years, ſubjeRts of this king- 
dom, ſhall be preſent at any corventicle, where there are 
five or more aſſembled, they ſhall be fined 5s. for the 
firſt offence, and 10s. for the ſecond; and perſons preach- 
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ples; If joint-tenants, or tenants in common, hold a 


Nat. Brev, frameth this writ to a caſe, where one only 


in uſam principis vel civitatis collegerunt exattores, Budzus 


trom the Clerk of the hamper to note the juſt number and 


12 £4. 3.ca 3. who ſay, This officer was originally one. 
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ing incur a penalty of 20/. Alſo ſuffering a meeting to 
be held in a houſe, &c. is liable to 20/. penalty. Fuſtices 
of peace have power to enter ſuch houſes and ſeize perſons | 
aſſembled, &c, And if they negleCt their duty, they ſhall | 
forfeit 100/. And if any conſtable, &:. know of ſuch 
meetings, and do not inform a juſtice of peace or chief 


magiſtrate, &c, he ſhall forfeit 5/. But 1 . & M.| 
cap. 18. ordains, "That the proteſtant diſſenters ſhall be 
exempted from penalties: though if they meet in a houſe, | 
with the doors lock'd, barr'd, or bolted, ſuch difſenters 
ſhall have no benefit from the 1 /. & 1. Officers of 
the government, &c. preſent at any conventicle, at which 
there ſhall be ten perſons, if the Royal Family be not 
prayed for in expreſs words, ſhall forteir 40/. and be dil- 
abled. Stat. 10 Ann. cap. 2. See Yerely. 

Conventio, Is a word much uſed both in ancient and 
modern law pleadings for an agreement or covenant. 
For example take this pleaſant record. 


þ 


Ex libro rotulorum carie Maneri: de Hatfield ( juxta in- 
ſulam de Axholme) in com. Ebor. 


Curia tenta apud Zatfield die Mercurii prox. poſt feſtum | 
-Ann. xi Ed. 3. 


: R Obertus de Roderham gu: optulit ſe verſus Johannem 
EY. de Ithen de eo greed non teneat conventionum 7nter eos 
faftam, & unde queritur, quod certo die & anno apud 
Thorne conventt inter praediftum Robertum & Johannem, 
quod predictus Johannes vendidit predia Roberto dia- 
bolum ligatum in quodam ligamine pro uu. ob. & ſuper eo | 
predifus Robertus tradidit predifto Johanni quoddam 
obolum earles (1. e. earneſt-money) per quod proprietas 
daifti diaboli commaratur in perſona ditti Roberti ad haben- 
dam deliberationem diet diabolt, infra quartam diem prox. 
' ſequent. Ad quam diem idem Robertus venit ad prefatum | 
Johannem, & petit deliberationem ditti diaboli ſecundum 
conventionem inter eos fattam ; idem Johannes prediftum 
diabolum deliberare noluit, nec adhuc vult, Sc. ad grave 


dampnum ipſius Roberti Ix s. Et inde producit ſettam, &c. | 


Et prediftus Johannes venit, &c. & non dedicit conven- 
tionem predictam. Et guia videtur curie quod tale placi- 
tum non jacet inter chriſtianos, ideo partes predifti adjour- 
nantur uſque in infernum, ad audiendum judicium ſuum, & 
utraque pars in miſericordia, &c. Per Willielmum de 
Scargell Seneſchallum. | 


Convention, Is properly where a parliament is aſſem- 
bled, but no act is paſſed, or bill ſigned, Facob. 

Conventione, Is a writ that lieth for any covenant in 
writing not performed, Reg. Orig. fol. 185. Old Nat. 
Brev. fol. 101. Fitzherhbert calls it a writ of covenant. 
Nat. Brev. fo. 145. where he divideth covenants into 
perſonal and real, making alarge diſcourſe of them both; 
as alſo how this writ lieth for both. | 

Convention parliament. On the abdication of 
King James Il. An. 1689. the aſſembly of the ſtates of 
the kingdom, to take care of their rights and liberties, 
and who ſettled King J/7/l:am and Queen Mary on the 
throne, was called the convention: And the lords and 
commons thus convened were declared the two houſes of 
parliament, notwithſtanding the want of any writ of 
ſummons, &c. Stat. 1 Will. & M. Facob. 

Conventuals, Are religious perſons united together 


in a convent, or houſe of religion. See Fryer bſer: | 
vant, 
Conventual chureh, $ee Parilh, | 
Converſos. The Fews here in England were for- 


merly called converſos, viz. becauſe they were converted 
to the chriſtian religion. Henry III. built an houſe for 
them in London, and allowed them a competent proviſi- 
on or ſubſiſtence for their lives; and this houſe was call- 
ed domus converſorum, *Tis mentioned by our hiſtori- 
ans Mat. Pariſ. and Matt. Wef. Anno 1244. But b 

reaſon of the vaſt expences of the wars, and the increaſe 
of theſe converts they became a burthen to the crown ; 
and therefore they were placed in abbies and monaſ- 
teries for their ſuppgrt and maintenance, But the Jews 


being afterwards baniſhed, Edward III, in the fifty-firſt 


for years was made upon a valuable conſideration, a re. 


| ſettlements ta uſes, &c, 


4 


Ing to the words, yet of late the judges have a greater 
' conſideration of the paſling the eſtate, than the manner 


' cap. 4. See reds, and //od's Convey. vel. 1. 


186. See QAttaint. 


hall be quaſhed, Med. Ca. 41. Mich. 2 Arn. b. R 


C. DON 


year of his reign, gave this houſe 

rolls ; and 'tis the Fs which is wy grain oh 
the Maſter of the Rolls. Cowell, edit. I72 a8 Bot by 

onveyance, Is a deed which paſles land from one 

another. Conveyance by feoffment and livery, was they 4 
neral conveyance at Common law; and if ther Wa = 
nant in poſleſſion, ſo that livery could not be xg 
then was the reverſion granted, and the tenant al ww, 
attorned : Alſo upon the ſame reaſon, a leaſe and Re} 
was held to be a good conveyance, to paſs an eſtate; we 
the leflee was to be in atual poſlefiion? before the Soy 
And by the Common law, when an eſtate did not paſs 
by feoffment, the vendor made a leaſe for years andthe 
leſſee aCtually entered ; and. the leſſor granted the rever 
ſion to another, and the leſſee attorncd: Afterwards, 
when an inheritance was to be granted, then likewiſe 
was a leaſe for years uſually made, and. the leflee entered 
(as before) and then the leſſor releaſed to him : But after 


the flatute of uſes, it became an opinion, that if a leaſe 


leaſe might operate upon it without an actual entry of 
the leflee, becauſe the ſtatute did execute the leaſe, and 
raiſed an uſe preſently to the ieflee. And Serjeant Mir 
was the firſt who practiſed this way. 2 Mead. 251, 225. 
The moſt common conveyances now in uſeare deeds of gift, 
bargain and ſale, leaſe and releaſe, fines and recoveries, 
? A ton did give and grant lands 
to his mother, and hey heirs; though this was a defec- 
tive conveyance at Common law, yet it was adjudged 
good by way of uſe to ſupport the intention of the do- 
nor; and therefore by theſe words an uſe did ariſe to the 
mother by way of covenant to ſtand ſeiſed. 2 Lev. 225. 
A teoffment without /ivery and ſeifin, will not inure asa 
grant; but where made in conſideration of a marriage, &c, 
it has been adjudged, that it did inure as a coveaant toſtand 
ſeized to uſes, 2 Lev. 2i3. Tenant in fee, in confidera- 
tion of marriage, covenanted, granted and agreed all that 
meſluage to the uſe of himſelf for life, then to his wife for 
life, for her jointure, then to their firſt ſon in tail mate, 
Gc. Now by theſe words it appeared; that the huſband in- 
tended ſome benefit for his wife, wherefore the court ſup- 
plied other words to make the conveyanceſentible. 1 Lutw. 
782. The words give and grant, &c. are proper for a co1- 
veyance at Common law; but it has been held, that tho' 
ſome books warrant that conveyances ſhall operate accord- 


by which *tis paſſed. 2 Lutw. 1209. A conveyance Cane 
not be fraudulent in part, and good as to the relt : For 
if it be fraudulent and void in part, it is void in all, and 
it cannot be divided. 1 Lill, Abr. 311. Fraudulent cn- 
veyances to deceive creditors ; defraud purchaſers, &c. are 


void, by flat. 5o Ed. 3. cap. 0. 13 Eliz. c. 5. 27 Elizs 


Convict, Convifus, Is he that is found guilty of an 
offence by verdict of the jury. Staundf. P!. Cor. fel. 


Conviction, Ts either when a man is outlaweil, or 
appeareth and confefleth, or elſe is found guilty by the 
inqueſt, Cromp. Juſt. 9. 

The law A hgh HY": before puniſhment, 
though not mentioned in a ſtatute : And where any ta- 
tute. makes a ſecond offence felony, or ſubject to & hea- 
vier puniſhment than the firſt, it is always implied that 
ſuch ſecond offence ought to be committed aiter a £97715 
tion for the firſt. 1 Hawk. P. C. 13, 107- Judgment 
amounts to a convit7ion; though it doth not follow that 
ever one who is convict, -is adjudged. 1 aw. 1 6 
14. See Acquittal, 

T eatttinns before juſtices of peace. When an act of 
parliament orders the conviction of offenders before Jut- 
tices of peace, &c. it muſt be intended after prays £0 
bring them in, that they may have an opportunity © = 
king their defence; and if it be otherwite the convicr'0 


All acts, which ſubject men to new and other _ 
than thoſe by which they ought to be tried by the 55 
mon law, being contrary to the rights and livery A. 
Engliſhmen, as they were ſettled by Magna Goh 


CO NN 


t tobe taken arialy, and the court of King's Bench 


hr, punt at that it do appear Ang the face of ſuch pro- 


' the fact was an offence within the act, and 
clic have proceeded accordingly. A. 1 An. 
K. and Ghandler. 1 Salk. 378. L. Raym. 581. 

"Therefore the I akapinp' manner of the offence ought 

be ſet forth. T bus in the caſe of ſwearing, before the 
levilature by the act of the 19 Geo. 2. had direted a 
ares form of words for the conviction, it was re- 

ired not only to ſet forth that the perſon had curſed or 
\rorn in general, but the particular oaths and curſes were 
'0 be ſet torth, that the court-might, judge thereupon, 
whether they were indeed oaths and curſes or not. H. 
v Geo. K. and Sparling. Str. 497+ 

Ard in the caſe of K. and Roberts, MM. 11 Geo. which 
was a conyiction for fwearing 150 oaths in theſe words 
}, Grd, and curſing 150 curies'in theſe words God damn 
7, ibis matter was carried ſo far, that it was inſiſted 
this was not ſufficient, but that the oaths and curſes 
ousht to have been ſet forth 150 times each.. But the 
oaths and curſes being all only in the ſame words over 
azain, the court held the conviction good, Str. 608. 
L. Raym. 1370. $ 

Ard it ſeemeth, that a conviction on a penal ſtatute 
ought expreſsly to ſhew, that the defendant is not with- 
in any of its proviſo's; for ſince no plea can be admitted 
to ſuch a conviction, and the defendant can have no re- 
medy againſt it, but from an exception to ſome defect ap- 
pearing in the face of it, and all the proceedings are 1n 
2 ſummary manner ; it 1s but reaſonable that ſuch a con- 
viction ſhould have the higheſt certainty, and ſatisfy the 
court, that the defendant had no ſuch matter in his fa- 
your, as the ſtatute itſelf allows him to plead. 2 Haw. 250. 

But in the caſe of K, and Ford, T. 9 Geo. there was a 
conviction on the 3 C. cap. 3. for keeping an alehouſe 
without licence ; and it was objected, that in the act. 
there is a proviſo to exempt perſons who have been pu- 
niſhed by the former law of the 5 & 6 E4. 6. cap. 25. 
and therefore it ſhould have been ſaid, he had not been 


proceeded againſt upon that act : But by the court, that 


_ coming in by way of proviſo, he ſhould have infiſted on 
it in his defence ; it appears he was aſked what he had to 
fay, and therefore we may reaſonably preſume he had on 
ſuch defence to make, and the conviction was confirm- 
ed. Str. 555. | 

And in the caſe of K. and Bryan, IM. 12 Gee. 2. the 
defendant was convicted on the gin act; and an excep- 
tion was taken, that there was no averment, that it was 
not fold to be uſed in medicine: . And the caſes on the 
game act were mentioned, where in convictions it is ne- 
cellary to exclude all the qualifications for killing game. 
On the other hand it was inſiſted, that the reaſon of that. 
was, becauſe theſe were in theenaCting clauſe, whereas this 
about medicine comes in by way of proviſo, and is by 
way of defence to be ſhewn on the defendant's part : And 
for that purpoſe was cited, MM. 11. Geo. K. and Theed; 
where in a conviction for obſtruCting an exciſe officer on 
the 8 Ann. cap. g. it was objected, that it not being aver- 
red to be 'in the day, it ſhould have þeen ſhewn that 
there was a conſtable preſent, which is made neceſlary in 
 thenight; but was held to be well, and its being in the 

nizht, ſhould have been ſhewn on the defendant's part. 

nd by the court, this is brought within the general en- 
acting Clauſe: And the true diſtinCtion is, where be ex- 
_ Enuation comes in by way of proviſo, or exception, 

And the conviction was confirmed. Str. 1101. 

In the caſe of K. and Venables, Trin. 11. Geo 1. The 
court were unanimouſly of opinion, that the party ought 
to be heard, and for that purpoſe ought to be ſummoned 
mfa&; and that if the juſtices proceeded againſt a'per- 
on without ſummoning him, it would be a miſdemea- 


"or 11 them, for which an information would lie; L. 


And in the caſe of K. and Allington, H. 12 G. on af- | 
bat no ſummons was had, the court granted an | 


idavit t 


jo nation againſt the juſtice who made the conviction, 


a Ihe defendant was conviRted for keepingagun. And 
Mens. hregy was taken, that there was not a reaſonable 
Mons; for it was made to appear the ſame day, 


| 


which might be impoſlible upon account of the diftance, 
or the ſummons being ſerved late, and his witnefles 
might not be got together on ſo. ſhort a warning : "Then 


[ 


it was to appear at the pariſh | ann whereas there 
were, two pariſhes mentioned before; fo the man might 
have gone to one, whilſt they were convicting him at 
the other, It was anſwered, that the defendant appeared 
at the time, and made defence; fo that cures all defeRs 
in the ſummons. And by the court, the anſwer is right. 
Str. 261. Hil. 6. Geo. 1. K. and Fohnſon, | 
The defendant was convitted for deer ſtealing ; and 


appear before the juſtices, but it did not appear he ever 
was before them. Exception was taken to this, that as 
no appeal lies in this caſe, the juſtices ſhould not have 
proceeded in the abſence of the party, eſpecially where it 
may end in a corporal puniſhment, as it may do here 
for want of a diſtreſs, And at another day, on conſi- 
deration, Parker Ch. J. delivered the reſolution of the 
court; We are all of opinion, the offender may be con- 
victed without appearing. The ftatute is filent as to the 
method of proceeding, and the law of England, it is 
true, in point of natural juſtice, always requires the 


condemned in judgment ; but that rule muſt have this 
exception, unleſs it is through his own default; were it 
otherwiſe every criminal might avoid conviction, Str. 
44. Hil. 3. Geo. 1. K. and Simpſon. 

But generally it is not neceſſary to ſet forth the ſum- 
mons in the convittion; for although no ſummons is ſet 
forth, yet the court will intend one: But where a ſum-+ 
mons is ſet forth, and that ſummons appears to be irre+ 
gular, the court will quaſh the Mey » corp there being 
then no room to intend any other ſummons. 11 G. K. 
and Venables, Sefſ. C. v.1. 210, £. Raym. 1405, 

In all convictions, being in the nature of judgments, 
the whole evidence ought to be ſet forth, or at leaſt ſo 
much thereof as is ſufficient to warrant the conviction ; 
and the courtof King's Bench may judge of the ſuffici- 


K. and Floyd, M. 8. G. 2. which was thus; A motion 
was made to quaſh an order of ſeflions, made under the 
ſtatute of the 1 MF c. 21. /. 6. whereby the defendant 
was adjudged guilty upon full 

him, and that he be diſcharged from his office of clerk of 


ſet out: But it was adjudged after conſideration, that 
this was an order, and therefore the evidence need not be 
ſhewn; but that it would be otherwiſe if it was on a 
conviEtion. Andr. 82. Str, 996. 
Convict recuſant, Is one that hath been legally pre- 
ſented, indicted, and convid? for refuſing to come to 
church to hear the common prayer, according to the ſeye- 
ral ſtatutes of x El:iz. 2. 23 El. 1 and 3 Fac. 1. 
Convivium, Signihes the A 
as procuratio doth amongſt the clergy; 7. e. when the 
tenant, by reaſon of his tenure, is bound to provide meat 


tibus vero non cauſa conutvandt, ſed pro monaſterit utilitate 


centiam habent. Selden in Eadmer. p. 150, | 
Convocation, (Convecatio,) Is the aſſembly of all the 
clergy to conſult of eccleſiaſtical matters in time of par- 
liament: And as there are two houſes of parliament, fa 
are there two houſes of convocation ; the one called Thy 
higher OT where all the archbiſhops and 
biſhops fit ſeverally by themſelves; the other The lower 
convecation-houſe, where all the reſt of the clergy fit; 
that is, all the deans and archdeacons, one wv A for 
every chapter, and two proctors for all the clergy of each 
dioceſs; in a}l 166 perſons. Anno 25 H. 8. cap. 19. 
Each convocation-houſe hath a prolocutor, choſen from 
among themſelves, and that of the lower houſe is pre- 
ſented to the biſhops, &c. the archbiſhop of abr, is 
the preſident of the convocation, and prorogues and diſ- 
ſolves it by mandate from the King. The convocation 
exerciſes juriſdition in making canons, with the aflent 
of the King: For by the ſtat. 25 H, 8. the convocation 


| 


lis not only to be afſembled by the King's writ, but the 
Canons 


the conviction ſet forth, that he had been fummoned to 


party charged with any offence, to be heard before he be_ 


ency thereof ; but otherwiſe it is in orders, which are 
authoritative. And ſo it was laid down in the caſe of 


proof of the charge againſt 


the peace, upon the _—_— that the evidence is not 


me thing amongſt the laity, 


and drink for his Jord once or oftner in the year. —Poten- 


quoties expedierit, obviand: intra infraque monaſterium li- 
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cCoN 
canons are to have the Royal aſſent, They have the ex- 
amining and cenſuring of heretical and ſchiſmatical 


| books, and perſons, &c. but appeal lies to the King in 
Chancery, or to his delegates. 4 I[nff. 322. 2 


their ſervants, &c. have the ſame privileges as members 
of parliament, Stat. 8 H. 6. cap. 1. 

Conus, Coin. Evs etiam qui conos faciunt in occultis 
& vendunt falſariis pro pecunia. Leg. Ethelredi, cap. 36. 

Conuſance of pleas, Is when one living within a ju- 
riſdiction, may implead another within it Br a cauſe a- 
riſing there; per Holt Ch. J. 12 Mod. 643. Hill. 13 
IV ill. 3. in the caſe of Croſs v. Smith, 

Where a franchiſe, either by letters patent or preſcrip- 
ticn, hath a privilege of holding pleas within their juriſ- 
diction, if the courts at //e/tmin/ter intrench on their 
privileges, they muſt demand conuſance, that is, defire 
that the cauſe may be determined before them. Gb. 
ii. Gs B. I9L. 

Thereare three ſorts of infertor juriſdiftions, one whereof 
is tenere placita, and this 1s the loweſt ſort; for it is only 
a concurrent juriſdiction, and the party may ſue there, 
or in the King's courts, if he will. The ſecond is conu- 
ance of pleas, and by this a right is velted in the lord of 
the franchiſe to hold the plea, and he is the only perſon 
who can take advantage of it. The third ſort is an ex- 
empt juriſdiftion, as where the King grants to a great 
City, that the inhabitants thereof thall be ſued within 
their city, and not elſewhere; this grant may be pleaded 
to the juriſdiction of this court, if there be a court within 
that city which can hold plea of the cauſe, and no-body 
can take advantage of this privilege but a defendant, for 
if he will bring a certiorari, that will remove the cauſe, 
but he may wave it if he will, fo that the privilege is only 
for his benefit. 3 Salk. 79, Bo. pl. 4. Hill. 1 Ann B. R. 
at v. Smith. | 

ing Hen. 8. by letters patent of the 14th of his reign, 
and confirmed by parliament, granted to the univerſity of 
Oxford conuſance of pleas, in which a ſcholar or ſervant of 
a college ſhould be party, Ita quod juſticaari de utroque banco 
ſe non intromittant. An attorney of C. B. fued a ſcholar 
in C. B. for battery; per cur. This general grant does 
not extend to take away the ſpecial privilege of any court 
without ſpecial words. - Litt. Rep. 304. Mich. 5 C. 
C. B. Oxford (Univerſity's) caſe, 

If a ſcholar of Oxford or Cambridge be ſued in Chancery 
for a ſpecial performance of a contratt to leaſe lands in Mid- 
aleſex, the univerſity ſhall not have conuſance, becauſe 
they cannot ſequeſter the lands, Gld. Hift. of C. B. 194. 
cites 2 Vent. 303. | 

Conuſance muſt be demanded before an imparlance, and 
the ſame term the writ 1s returnable, after the defendant 
appears, becauſe till he appears there is no cauſe in court, 
otherwiſe there would be a delay of juſtice; for if after 
imparlance, when the defendant has a day already allow- 
ed him, he would have two days, ſince when the conu- 
ſance is allowed, the franchiſe prefixes a day to both par- 
ties to appear before them, and it is the lords laches if he 
does not come ſoon enough not to delay the parties, 
Gilb. Hiſt. of C. B. 196. | | 

In indeb. aff. the bail was put in in Eaſter term. The 
Sth day in Trinity term the univerſity of Cambridge came 
and demanded conuſance, (in a proper manner); The enzry 
is of the laſt term, It being objected, that this was ir- 
regular, becauſe the defendant not pleading within four 
days of Trin. term, he ought to have an imparlance; to 
which it was anſwered, that the demand of conuſance 
was ſo late becauſe of an agreement between the plaintiff 
and defendant's attorney; but it was faid per cur. "That 
the demanding a conuſance is a tranſattion between the twa 
courts, and it muſt be done in court, and nat between the 
attornies. It muſt be demanded either by the party that 
claims it, or by his bailiff or attorney. and not by the _ 
dant. (N. B. The record here was entered up without 
an imparlance, but it was now pray'd to be done), 
This cannot be a plea of Eaſter term, becauſe it came 
not within four days. "The ancient practice was, to make 
all pleading at the bar, but now the giving the pleadings 
to. the plaintiff's attorney in writing is inftead thereof, 


oll. 
Abr. 225, The clergy called to the convocation, and 


j come into court the 


| 


exemplification of an aft of parliament which conkr 


4 


In this matter the former method is t 
cauſe the court may ſee that there is 


nuſance. "The party ma 
come 


to be purſued, he. 
Juſt ground of ay | 


op reply,” th 
ithin the ans # ay þ ui kMonry ” dog not 


- concerned ; for a day muſt be aivia over; the out 
ant's attorney cannot confeſs this, but the ar es 
claims it, muſt come into court, PIrty, Who 


and . 
nor ated Branca noaggr al might reject the jar te 
© 


and yet upon praying that im 

conuſance is Probe fo N Thi demo 0 Wowance bl 
nothing. TItis a queſtion of juriſdiftion berween the? : 
courts. If the court here ſees that there is ſuch a ys 
diction, they are to ſend a tranſcript of the ee ame 
the court below, and to give the parties a day If he 
lord will not procced at the day given, the court h ; 
may ſummon the party, &c. Hereupon a rule was iis 
that the record ſhould be ſet right, and an imparlance - 
tred, and then it will be the ſame thing as if the lord hay 

th day, ch, 
Pern v. Manners. ep DN C0 NG 
And in Hill. term the charters were produced, and an 
d 

them. It appeared, that this was an excluſive juri He, | 
granted, &c, viz, That no juſtices or por f wb, _ 

meddle, &c. and that the party ſhould be ſued before the 

Chancellor, Sc. ſolummodo & non allibi. [apll iS a dif- 

ference between a conuſance generally, and an excluſive 

conuſance ; for the latter may be either demanded by the 

lord, or pleaded by the party; the lord ought to come the 

day he knows that his franchiſe is invaded, The Jurildickion 

here granted by the charter being ſuch as was inconſiftent 

with the Common law, there wanted an act of parlia- 

ment, or elſe the charter could not ſubſiſt, There is no 

hardſhip in coming in the firſt day, viz. the day the de- 

claration is delivered, which day is enlarged, and if the | 


| party comes in within four days of the ſubſequent term, 


It is as if he came in of the formerterm; if the party lives 
within the juriſdiction, it muſt be known when he was 
arreſted; if he did not live there, no juſtice can be done 
by them; the caſe of an eſfoin is the ſame with the caſe 
here; for that is an excuſe to the court to let them know 
he cannot come, and therefore it would be odd that he 


ſhould be excluded from pleading any plea that he law- 


fully might ; but though this is the firſt day to the party, 
it 1s the ſecond day to the lord ; ſo it is in caſe of impar- 
lance, for that is the ſecond day to the lord. 4s to 
the manner and time of demanding it, the charters and 
att are ſilent, but every thing ought to be laid betore the 
court, together with the condition and circumſtances of 
the party, whether he be a member or ſervant of the uni- 
verſity; this is a fact triable by the court here, The lord 
need not come at the return of the writ, for nothing in this 
caſe appears, till the declaration, how the debt did ariſe; 
but if he might come at any time, the plaintiff would 
be at a great diſadvantage. The authority of Hard. 505. 
506. as to what Ld. Ch. B. Hale ſays, is of little weight, 
neither is there any thing in that caſe to the purpoſe here; 
what Hale ſays, that any one may demand conulance, 
cannot be maintained; it is not only the right of the uni- 
verſity, but it is alſo of the party, if he will plead it; 
and ſhall a ſtranger come and obtain this ? The proceed- 
ings here, in _ of an excluſive juriſdiftion, are not mere 
ly null and void, though the charter ſays, that all writs thall 
be null; it is but a franchiſe which doth not take away 
the juriſdiction of [/e/tmin/ler-hall, unleſs it be claimed; 
a conuſance generally muſt be demanded, but an excluſroe one 
may be either pleaded by the party, or demanded by the (ord. 
If it were a mere nullity, treſpaſs would lie againſt the 
ſheriff or officer ; but it is a franchiſe, which mul: 

claimed, and if it is fo, it ſhall be allowed, but it doth 
not take away the juriſdiction of the courts here. I 
caſe of a bare conuſance, a day is given to the pari'e 
only, and a tranſcript is ſent hence; and if upon this there 
is a failure of juſtice below, there ſhall be a re-ſummon*, 
but in the other caſe there is a ſtop, for there 15 19 da! 
given, as where the party pleads it. The crown w_ 
not grant pleas to proceed ſecundum leges & canſhctue _ 
of that place, but it could be only to proceed according 


n 
to law, and therefore the a&t was of ule to enable ow 


2 
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FErY her method than the law did allow of; 
to proceed by 11 yard prayed; ſed non allocatur. Hill 
mots R. Pern v. Manners, alias Cambridge (uni- 
1 a) caſe. 5 Fi. Abr- 988. i 1). 
vated Fion of treſ] als was brought in Trin. term 12 & 
= >. for an aſſault and battery, and falfe impriſon- 
t by an attorney of this court, Wo 
| — lent in the ſame term pleaded a joint plea, viz. 
a the wounding, and part of the impriſonment, Not 
a - , and as to the reſt, they pleaded ſpecially the privi- 
go the univerſity of Oxford, and Jet forth the char- 
eges and the act of parliament of the 1 3 Eliz, by which 
te charter is confirmed ; the defendant I rahern 2s proftor 
— univerſity, and, as ſuch, has power to apprehend 
orſen making diſturbance within the univerſity, that 


oy Jon plaintiff” making an affray late at night, he com- 


1 him to keep the peace, but that inſtead thereof the 
orety = the Tfendant, whereupon the defendan! laid 
li hands gently upon him, and committed him to gaol; that 
the other defendant Etty, is a gaoler of the gaol, and re- 
ceived him, being fo lawfully committed, and traverſe 
their being guilty of any other treſpals, 

Plaintiff imparles till Mich. term, and the nreplies, and 
almits the privileges of the univerſity, &c, but denies the 
facts for which they impriſoned him, and ſays, they took 
him of their own wrong without ſuch cauſe, and tenders an 
iſſue p97 the fact of the diſturbance, Ty 

Atter this the univerſity of Oxford, (by the Chancellor) 
comes and claims conuſance, ſetting forth the privileges of 
the univerſity, and relying principally upon a charter of 
the 1ſt of April 14 H. 8. by which the King grants to 
the univerſity the conuſance of all cauſes, where either | 
plaintiff or defendant is a member thereof, though the 
cauſe of a&tion ariſe in any part of the kingdom, with an | 
excluſive cauſe, that no juſtice (and particularly meations | 
the judges of this oat] ſhall preſume to intermeddle in 
any caſe ariſing within the juriſdiftion of the univerſity. | 
They then ſet forth the ſtat, of Ez. which confirms all 
their privileges, and conſequently this of the excluſive 
iuriſdiction, and that this conuſance was allowed to them 


in Eafter term, 9g Ann. B. R, and thereupon claim conu- | 


ſance of the cauſe, //7lles Ch. J. delivered the opinion 

of the court. | ; ; 
Upon this two queſtions ariſe, 1ſt, Whether the uni- 

rerfity have claimed this conuſance in time or not ? 


ally, If they have, whether they are intitled to the co- | 


nuſance of this particular cauſe? _ 

But the firſt only has been ſpoke to, becauſe if we are 
of opinion againſt the univerſity upon that, it will be. 
unneceſlary to determine the ſecond. FO 

And upon great conſideration we are of opinion, that 
the univerſity have not claimed in time, both from the 
reaſon of the thing, and from ſeveral authorities in which 
this had been determined. 

The time required for the univerſity to come 1n 1s before 
imparlance, whereas in this caſe they have not come till 
ater plea and replication. | 

And though this is ſaid to be hard upon the univerſity, 
decauſe they may not know any cauſe was depending, and. 
therefore could not come ſo early, yet we think it would 
be much harder, on the other ſide, if it was otherwiſe ; 
for if not till after imparlance, or plea pleaded, when 
are they to come? they may as well come at any time 
before judgment ; and this would create great delay and 
expence, it after matters are brought to a ſingle iflue to 

tried, the univerſity can come and make all go for 
nothing, | 
; Beſides, the univerſity, when they come to judge, muſt 
Judge not according to the law of the land, but the Civil 
law, and though it muſt be that the party be tried by 
another Jaw then that of the land, when an act of parlia- 
ment gives ſuch a juriſdiction, and 'tis not in the power 
o! the courts of IVe/tminſter to help it, yet we are to 
; © Care to keep it in due bounds, and that it be claimed 

proper-time, This juriſdiction is ſo contrary to the 
"Ws of the land, that it could not be granted even by 

* Ang himſelf, unleſs by a& of parliament? for it has 
*1 determined, that it is not in the power of the crown 


to . | 
_—_— : new court of equity, becauſe ſuch a court does 


SN 


not proceed according to the rules of law. And the 
fame reaſon holds as to this court of the univerſity, which 


determines men's properties without juries, and by a dif- 


terent law ; fo that without an act of parliament, no ſuch 
conuſance at all could be allowed to the univerſity ; and 
this was the opinion of the court in the caſe of Bourne v 
Manners, Hill. 1Tz Ann. B. R, where the univerſity 
came five days after imparlance, and the court held it 
was too late ; that they ought to come the firſt day, to 


prevent a delay of juſtice, and becauſe it took away the . 


law of the land ; and accordingly the claim was difallow- 
ed. Indecd, it was not the caſe of this univerſity but of 
Cambridge, but upon comparing the two charters, that 
of Cambridge has rather; if poſſible, a larger excluſive 
juriſdiction, ſo that it is a caſe in point, 

In that caſe were cited two caſes in the year-books, 


one in 6 Z. 7. 9. b. the other in 16 H. 7. 16. a: 


where 1t was expreſsly adjudged, that to claim conuſance 
the party muſt come before imparlance, | 

This caſe was cited and allowed, and the court were 
of the ſame opinion in the caſe of———— y, Harren 12 
Geo. 1. B, R, | | | 

The ſame point was determined in the caſe of this uni- 
verſity, Trin. 1 Geo. 2. Word v. Graham, according to 
a note I have had of it from a gentleman at the bar. 

As to the caſes cited, that in Latch 83, 84. where *tis 
laid, that an ancient demeſhe may be pleaded after impar- 
lance, was Cited as a parallel caſe. But it is remarkable, 
that the court in allowing it admitted it to be a ſingle 
caſe, and ſaid it was otherwiſe in all other caſes except 
that ; and when one conſicers the particular caſeof ancient 
demeſne, \t ſtands upon a quite different reaſon, infomuch 
that a man may come after judgment; for though a fine 
be perfected, or a a. gan in areal action given, yet the 
tenant may come an 
writ of deceit; and the reaſon is, becauſe if he was not 
allowed to do it, he would loſe the privilege of ancient 
demeſne for ever ; for ſo long as ſuch fine or judgment 
ſtands in force, it appears to be land pleadable at Com- 
mon law, But the preſent caſe is very different, for 
though we ſhould diſallow this claim of conuſance, the 
univerſity will only loſe it as to this particular caſe; but 
their juriſdiction remains the ſame in any other cauſe, 
provided they come in time. 


Another caſe was laid before me, determined fo long. 


ago as Hill. 12 Ed. 3. in the court of Exchequer, where 
in an aCtion of treſpaſs, the court granted a writ, dire&ted 
to the univerſity of Oxford, to have the conuſance of the 
cauſe, non ob/tante that they did not claim it at the re- 
turn of the writ, but ſtaid till the parties had pleaded ; 
but this determination 1s expreſsly contrary to the opini- 
on we are of, and eſpecially as it is not only before the 
{tat, of Queen E1:z. but even before the charter of H. 8, 
upon which the univerſity put their caſe, ſo that I can 
pay no regard to the authority of it, but muſt conſider it 
as the effect of power, and not of judgment. Ln 
One more was mentioned, and that was the caſe of 


Aldridge v. Dr. Stradtford, in Canc, Trin. 12, Ann. where 

| Lord Harcourt determined contrary to our opinion ; but 
as it was a judgment given without one ſingle reaſon, 
and contrary to {trong and unanſwerable reaſons given by | 
himſelf a little before in the ſame cauſe, I have no regard 


to it, I ſhall neyer pay any regard to a judgment 
founded either on fear or favour, 

As to the ſecond queſtion, whether the univerſity's pri- 
vilege will hold in the caſe of an attorney, as we have 
rejected the claim of conuſance, being made too late, it is 
not neceſlary to ſay any thing upon it, but as it may here- 
after come into queſtion, I would mention ſome caſes 
which may be proper to be conſidered, viz. in Litt. R. 
304. 1 Rol. 489. þ T0 149. The privilege of an 
attorney's ſuing in his proper court will be preferred ; 
for it is a privilege time out of mind, and is for the ſake 
of juſtice, and all the people of England, and that there- 
fore a King's charter will not deprive him of it, nor even 
an act of parliament, without expreſs words. 

I ſhall be as tender of the privileges of the univerſity 
as any man living, and have a great veneration for that 
body, yet I ſhall always endeavour to ſupport trials by 
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juries upon which all that we have, our liberties and pro- 


perties, and lives depend, and prevent the incroachment 
of any juriſdition whatever, [The conuſance was diſ- 
allowed per Hilles Ch. J. Mich. 14 Geo. 2, C. B, Wells 
v. Trahern and Etty. 5 Vin. Abr. 590. BY 

By ftat. 9g Hen. 4. cap. 5. In aſfizes and writs before 
Juſtices at the Common law, in which mayors, bailiffs 
and commonalties, or lords or bailiffs of ancient demeſne 
be named, to exclude them of their conuſance, ſuch 


juſtices ſhall firſt enquire by the afſizes in the country, 


whether the ſaid mayors, bailiffs 'and commonalty, or 
lords or bailiffs of ancient demeſne {if they require it 
before ſuch juſtices) be diſleiſors or tenants in ſuch caſe, 
or be named by colluſion, And if it be found that they 
be not difleifors nor tenants, but be namet| by collufion, 
the juſtices ſhall cauſe the ſaid aſſiſes, or other writs, to 


| be abated and the plaintiffs ſhall be grievouſly amerced, 


By ſtat. 8 Hen. 6. cap. 26. In affiſes and ations per- 


| ſonal, ſued before the King in his Bench, or any the 


King's juſtices, of lands, or of any thing rifing within 
any tranchiſes or ancient demeſne, whereof the conuſance 
ought to pertain to any lords, mayors, bailiffs, citi- 
zens, or burgeſles or commonalty ; if any defendant in 
ſuch aitiſe or other aCtions make default, to exclude the 
aforeſaid lords, &c, of their conuſance, the juſtices, at 
the requſt of the ſaid lords, &c, ſhall make inquiry b 
the afſiſe, where ſuch exceptions are alledged in ailiſes, 
and in actions perſonal, by inqueſt to be taken before 
the juſtices, whether ſuch defaults be made as aforeſaid, 
or not ; in which aſfſiſe and inqueſt, as well the plaintiffs 
as the lords, &c. may have their challenges. And if it be 
found by ſuch aiiſes or inqueſts, that ſuch defaults be 
made by colluſion, to exclude lords, &c. of their conu- 
ſance or juriſdiction, the ſaid writs ſhall be abated, and 
the plaintiff ſhall be in the King's mercy. 

Conutant, Knowing or underſtanding ; as, if the fon 
be conuſant and agree to the feoffment, &c. Co. on Litt. 

2 139. b. | 

Conuſez, See Cognizo!, | 
Coopers, Stat. 23 Hen. 8. cap. 4, ſe. 10. No 


- brewer, that ſhall brew to ſale beer or ale, ſhall occupy 


the miſtery of coopers, nor make any barrels or other 
veflels whereby they ſhall put their beer or ale to ſale : 
But all ſuch barrels, and other veſſels of wood, ſhall be 
made and marked by the coopers, upon pain to forfeit for 
every ſuch barrel, or other velle], 3s. 4d. 

Set. 2. Every cooper, that. will make any of the 
ſaid veſſels for beer or ale to be put to ſale, ſhall make 
the ſame of good and ſeaſonable wood, and put his 
mark upon them : And every barrel for beer ſhall con- 
tain thirty-ſix gallons, every kilderkin for beer eighteen 

allons, and every firkin for beer nine gallons, of the 
Ling's ſtandard. And every barrel of ale ſhall contain 
thirty-two gallons, every kilderkin for ale ſixteen gallons, 
and every firkin for ale eight gallons. And no cooper 


ſhall make any other veſſel for beer or ale to be ſold of 


greater or leiler number of gallons, unleſs he cauſe to be 
marked upon every ſuch velle] the true number of gal- 
Jons ſuch vetlel ſhall contain, 

$242. 3. No cooper ſhall inhance the prices of ſuch bar- 
rels or veſtels, but keep the prices as hereafter enſueth, 
upon pain to forfeit for every barrel, kilderkin, and fir- 
kin, defective or inhanced in price 3s. 4d. viz. for 
every beer-barrel gd. for every beer-kilderkin 54. and 
for every becr-firkin 3d. and the ale-barrel 164, and 
the ale-kilderkin 9d. and the ale-firkin 54. 

Set. 4. No beer-brewer, nor ale-brewer, ſhall put 
their beer or ale to be ſpent within this realm in barrels, 
or veſſels of wood, other than ſhall be made and marked 
by a cooper, | | 

Set. 5. Every beer-brewer and ale-brewer ſhall not 
take for ſuch barre], kilderkin or firkin, of ale and beer, 
but after ſuch prices as ſhall be thought convenient b 
the juſtices of peace; and in every city and town where 
there be mayors, ſheriffs or other head officers, the ſame 
prices to be cefled by them, and the ſaid ale-brewers or 
beer-brewers ſhall not ſell their beer nor ale at any higher 
prices upon pain to forteit for eyery barrel 6s, for 


every half-barrel or kilderkin 3s. 44, and for every firkin 


| by barrel, half-barre}, firkin or 


y | they ſhall find any of the ſaid veſſels defeCtive, they may 
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25. and for every veſſel containin | 

gallons IOs. and for every veſſel containing ph of 
er of gaJlons 12d. the one half to the K&. __ 

other half to him that will ſue for the ſam £» and the 


Sef?. 6. Sope-makers which ſhall put to fale any ſope 


| other veſſel 
their barrels and other veſſels according to ada 


accuſtomed, viz. every empty barrel t 

gallons or above, and 6 be Her ht ee ap 
and every half-barre] empty to be in weight fron Sy 
pounds, and to hold ſixteen gallons; and every ron 
empty to weigh fix pounds and a haif, and to hold ei » 


gallons, upon pain of forfeiture for ( 
other veſlel 35. 4d. every 5uch barrel or 


Set. 7. The wardens of the miſter 
London, taking with them an officer of the mayor's, ſh:l] 
have power to ſearch and gauge all ſuch barrels and alle 
veſlels to be made for ale, beer and ſope, to be gut C 
ſale in London, and within two miles withou: the tub. 
urbs; and to mark every ſuch barrci and other veilel 
with St. Anthony's croſs, "The ſame wardens t© have, for 
the ſearch and gaging of every ſuch barrel and ott..: y:C. 
ſel, one farthing of the owners or makers , aad ſh:1i nave 
authority to retain every ſuch veſlel as they thall fo Fave 
and mark, until they be fatisfhed thereof, And in os 


y of coopers in 


ſeize and retain every ſuch veſſel, and cauſe the fame ty 
be marked or amended, or elſe to be burned, 

Se. 8. The owner of ſuch veſlel ſhall forfeit for 
every ſuch veſſel not being of the full contents, 124, tg 
be recovered and imployed as aboveſaid, 

Se&. 9. In all other cities and towns wherein no ar. 
dens of coopers be, the mayors, ſheriffs, bailitis, con- 
ſtables, or other head officers, ſhall have power to jearch 
and gauge all ſuch barrels and other velijels, and to have 
all ſuch advantage thereby as the w:rdens of coopers in 
London may have, | | 

Se. 10. Every beer-brewer may keep in his houſe 
one or two ſervants of the miſtery of coopers, to hoop 
and mend his veſlels. | | 

$24. 11, If any perſon do diminiſh any barrel, kil- 
derkin or firkin, to the deceit of any, by taking out 
the head of ſuch veſlel, or taking out of any itaff, every 
ſuch veflel ſhall be burnt, and the offender foricit 3s. 
4d. one moiety to the King, and the other to im that 
will ſue for the ſame, &c. And the party offending ſhall 
be further puniſhed by the diſcretion of the head officers 
before whom ſuch default ſhall be preſented. | 

$27. 12. .It ſhall be lawful to every alc-brewer to 
have in his ſervice one perſon of the niflery of coopers, 
to exerciſe the craft, in binding, hooping and pinning his 
maſters ale-veſlels. ; | 

Se, 13. Every cooper, which ſhall make any ale- 
veſſel, ſhall make ſuch veſſel according to the afliſe ſpe- 
cified in the treatiſe called Compoſitio men/urarum, VIZ. 
every barrel for ale to contain thirty-two gallons, of 
which eight gallons make the buſhel, every kilderkin tor 
ale ſixteen gallons, and every firkin eight gallons or 
above, upon pain of forfeiture of 3s. 44. for every velicl 
untruly made; the one half to the King, and the other 
to him that will ſue for the ſame, LY 

$e2, 14. Every cooper ſhall mark his veſſel with Nis 
own mark, on pain of 3s, 44. to be levied as above- 
ſaid, And no perſon for gauging any veſle] ſhall put vn 
the ale, whereby the ſame ſhall be worſe. | And it - 
be lawful to every ale-brewer to bring their ale to ny 
nourable men's houſes, in tuns, hogſheads, or other Vet- 
ſels of larger quantity; and to bring their ale to on 
man's houſe in barrels, kilderkins and firkins, h0i@ns 
their true contents, 

Stat. 8 Eliz. cap. 9. ſef. 3. As much of by fone 
23 Hen, 8. cap. 4. as doth concern the prices 0! - « 
and other veſlels, oy ſuch places as new Prices 34 
ſct, ſhall be repcaled. | 
Wwey >" PF The prices of barrels and other veſſels < 
ale, beer or ſope, to be uttered therein, ſhall be re 14 
mayors, bailifts, and other head officers of at? ay 'f- 
town corporate, whexe ſuch veſlels ſhall be mace; 
fexed to be ſold, $8; 


E.0 Þ 


$4. 5 


Gy or town corporate the prices ſhall be rated 
| juſtices of peace in quarter ſeſſions yearly after 


0 
by the 


ow '\G Tf the coopers ſhall not make ſale accord- 
. _ ot prices as ſhall be rated after proclamation 
"s of made 3 CVery perſon offending ſhall incur the for- 
_ mentioned in the ſaid ſtatute 23 HH. 8. cap. 4. 

"Copper and copper 02e, Stat. 9 & 10 //7. 3. cap. 
6. ſeft. 19. It ſhall be lawful for his Majeſty's ſub- 
; as to export all ſuch copper bars as ſhall be imported 
J vl foreign parts [ as well as copper made of Englith ore] 
_ upon exportation ſhall draw back all duties, ſaving 


he old ſubſidy. | | 
_ pr thirteen years from June 24, 1698, and to 


the next ſeſſion of parliament. | 
go Ao by ks I. Cap, 18, for fourteen 
zars, and to the end of the next ſeſſion. And farther con- 
inued by 13 Geo. I. Cap. 27. for feurteen years, and to 
the end of the next ſeſſion. And farther continued by 32 
Geo. 2. C. 23. ſect. 1. fo June 24, 1766, &c. 

Stat 12 Ann. flat. 1. cap 18. fett, 5, No drawback 
ſhall be allowed on the exportation of any copper, but 
{uch as ſhall be imported from the Za/? {ndies and the 
coaſt of Barbary only, | 

Continued as above. | 

Stat, 8 Geo. 1. cap. 18. ſec?. 22. Copper ore of the 
production of the Britifh plantations ſhall be reſtrained 
to be imported in this kingdom, as by 12 Car. 2. cap. 18. 


ſect. 28. 25 Car. 2. cap. 7. & 3 & 4 Ann. cap. 5. ſedt. 


2. | | | 
" Continued by 8 Geo. 2. cap., 2T. fo Sept. 29, I742, 
and to the end of the next ſeſſion. Continued by 33 Geo. 
2. Cc. 16. t: Sept. 29, 1767, and to the end of the next 
fron. 
8 plates and copper fully wrought, to what du- 
ties liable, 4 & 5 IF. & MJ. c. 5. ſed. 2. All copper may 
| beexported paying the lawful duties and cuſtoms, 5 /-. 
& M. c. 17. | | 
Coopertio arbowm, The bark of trees.——-Debent 
babere retro panagium a feſto Santti Martini, uſque ad 
felum purificationis Beate Marie, & omnes coopertiones 
de maeremio proſtrate, (1. e. all bark of timber trees felled) 


ad opus domini regis. Blount of tenures, pa. 189. who 


by miſtake renders coopertiones coverings, or crops of tim- 
ber. The ſame word occurs in the Additaments to Mat- 
thew Paris, —Inquiratur qui ceperint coopertiones, ceppagia 
E eſcaetas quercuum, ſive altarum arborum (1. e. the barks, 
the chumps, and the broken wood); though Dr. //atts, 
in his Gloſſary, interprets coopertiones to be the heads and 
boughs of trees. And the elaborate Du Freſne is as much 
n the dark for the ſenſe of this word. Quercus diſcooper - 
ta, is an oak debarked. Cowell, edit. 1527. 
Coopertozium, 7. e. Culmen. Conceſft eijedem fragium, 
fecalia, & coopertia ſufficientia in omnibus mariſcts & com- 
munibus ville, Monaſt. 2 tom. pag. 813. 
Coopertozium pellium, ——4z pell:aria ſunt pelles & 
Coopertorium, una pellis ovina fiqua datur conreata valet 
t, den, ob—— Unum coopertorium pellium ovimum quod 
grangis liberatur valct xii. den, Regule Compoti Domus 
G& Farendon MS. 
. Coopertozium ad lecum, A blanket, a coverlet. 
—=Inter conſuetudines abbatia Glaſtonicniis, ——habere 
abet in cena demini unuſquiſque diurnales ſotulares, & in 
bieme noeturnales, & dug Coopertor.a ad leftum, Cartu- 
lar, Abbat. Glaſton. MS. fol. 10. 
. Toopertura. a thicket or covert of wood. Charta de 
: ts cap. 12, Equus coopertus, a horle covered or har- 


Coparceners, Participes, Are otherwiſe called par- 
_ and in Common law are ſuch as have equal por- 
mrs n the inheritance of their anceſtor ; and as L:ttleton 
2 e beginning of his third book ſaith, parceners be ei- 
: * by law, or b cuſtom : Parceners by law, are the iſſue 
i, which (there being no heir male) come in equally 

tne Jands of their anceſtors. Brac. lib. 2. cap. 30. 


"Tners by cuſtom, are thoſe that by cuſtom of the | 


Wy oalengs equal part in ſuch lands; as in Kent, 
72 : cuſtom ca led gavel-kind, This among the Feudi/ts 
*aMed adeguatio, Hot. in verbis Feud. verb, adagquatio. | 


Where ſuch veſſels ſhall be made br ſold out | 


C107 F-; 

See Lit, lib, 3. c. 2, z: and Britton, cap. 27. intitled, De 
Heritage divijable. "The crown of England is not ſub- 
ject to coparcenary. 25 H. 8. cap. 22. | 

If one feiſed of an eftate of inheritance die, leaving 
only daughters, ſifters, aunts, or other females of kin 
in equal degree, and the eſtate deſcends to any of theſe, 
they are faid to hold in coparcenary; and to make but 
one heir to their anceſtor. Brad, tb. 2. ce. 30. Co: 
Lit. 24t. | 

In this inheritance ſometimes the deſcent is in capita ; 
as where a man hath iflue two daughters, and dies, the 
deſcent 1s zn capita; therefore each ſhall inherit alike ; 
and ſometimes the deſcent is f/iirpes ; as if a man hath 
iflue two daughters, and dies, and the eldeſt daughter 
hath iſſue three daughters, and the youngeſt one daugh- 
ter ; all theſe four ſhall inherit, but the daughter of the 
youngelt ſhall have as much as the three daughters of the 
eldeſt, Co. lit. 164. b, * 
If a man hath iflue two daughters, and the eldeſt hath 
ifſue ſeveral ſons and daughters, and the youngeſt hath 
iſſue ſeveral daughters, the eldeſt ſon of the eldeſt daugh- 
ter, ſhall only inherit his anceſtor, but all the daughters 
of the youngeſt ſhall hold their mother's moiety in co- 
parcenary with him, Co. Lit. 164. b. 

If a man ſeiſed of lands in fee, hath ifſue two daugh- 


teers, and one of them is attainted of felony, and the fa- 
ther dies, both daughters being alive, one moiety ſhall | 


deſcend to the innocent daughter, and the other moiety 


ſhall eſcheat; but if a man make a leaſe for life, re-_ 


mainder to the right heirs of A. being dead, who hath 
iftue two. daughters, whereof one is attainted of felony, it 
ſeems the remainder is not good for a molety, but yoid for 
the whole. Co. Lit. 163. Hh 

Parceners, in reſpect of their anceſtors make but one 
heir ; and therefore to recover the poſleſſion of the 


common anceſtor, they muſt join in the pracipe ; fo 


when they come into poſleſſion before partition, they. are 
ſeiſed of an undivided poſſeflion, though having a right 
to a writ De partitione faciendv, they have a right to 1e- 
ver and divide the poflettion that before was joint in them, 
Co. Lit. 164. 

In replevin, the plaintiff declared for taking of bricks, 
&c. and the defendant made conuzance as bailiff to one 
FJohn Bennet and Grace his wite, ſetting forth, that one 


Simon Bennet was ſeized in fee of the lands, &c. and 


made a leaſe thereof for forty years, rendring rent, and 
died, the lands deſcended to his daughters, and co- 
heirefles, one whereof married the ſaid John Bennet, 
and the other was counreſs of Saliſbury, and ſo made co- 


nuzance for a moiety of the rent; and upon demurrer 


judgment was given tor the plaintiff, becauſe one copar- 
cener cannot make avowry for a moiety of the rent betore 
partition, though they have ſeveral inheritances. 5 Med. 
141. For more matter concerning Coparceners, ſee 1 Bac. 
Abr; 444, &c © | 
Copartnerthip, Is a deed of covenants between mer- 


chants, or others, for carrying on a joint trade, &c, See 


Partner. | 
Cope, By Domeſday-Book, as Mr. Agar hath inter- 


preted it, ſignifies a hill, It denotes allo, according to 
Mr. Manlove, in his Treatiſe of the Liberty and Cuſtoms of 


the Mint, &c. printed 1653, a cuſtom or tribute due to 


the lord of the foil, or elſe to the King, out of the /ead- 


- 7 . = 
mines in ſome part of Devonſhire : His words are theſe, — 


——Fgreſs and regreſs to the King's highway, 
The miners have; and lot and cope they pay. 
The thirteenth diſh of oar within their mine, 

To the lord for lote, they pay at meaſuring time, 
Sixpence a load for cope the lord demands, 


And that is paid to ih berghmaſter's hands, &c. 


See alſo Sir Fehn Pettus's Foding Regales, on this ſub- 
ject. And cope is taken for the ſupreme cover, as the ” þ 


of heaven. It is alſo uſed for the roof and covering” o a | 


houſe ; the upper garment of a prieſt, &c. 

Topia libelli deliberanda, 1s a writ that lieth, in 
caſe when a man cannot get the copy of a libel at the 
hands of the judge eccleſiaſtical, Reg. Orig. fob, 51. 

Coppa, 
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Coppa, A cock of graſs, hay, or corn, ſo divided into 
tithable portions. This is the true ſenſe of the word in 
that paſſage of //ill, Thorn, inter x ſcript. col. 1820. An. 
1177.—Pati ſunt homines de Halmoto de Menſtre in 
Thanet ſurges omnes ſuas coppare extunc & deinceps, 
(i. e. to ſet out their hay and corn into -4 bf or cocks) 
& /ic per coppas omnes decimas ſuas ipfi & heredes ſut a 
modo, & in eternum legitime dares 1. e. by a juſt and equal 
proportion of tithing to pay the tenth cock. "This autho- 
rity the learned Du Freſne cites in voce coppa ; but ſeems 
to underſtand it only of cutting down their corn ; where- 
as it ſtrictly denotes the gathering or laying up the corn in 
copes or heaps, (as they do barley, oats, &c. not bound 
up) that it might be the more fairly and juſtly tithed. In 
Kent they {till retain the word, @ cap of hay, a cap of 
peaſe, a cap of firaw. 

Coppire doinum, To cope a houſe, or to lay on the 
roof and covering on the top of it. Johanni Bunbury 
tegulatori, capientt in grofſo ad coppiendam prediftam do- 
mum, iv. lib. i. den. Paroch. Antiq. pag. 575. From the 
Saxon coppe, the height or top of a thing ; cp, the head 


\ or crown, &c. all from the Brit. £oppa, the top or higheſt 


part, In Chaucer, cope is uſed for a cloak, Cowell, ed. 1527. 

Copy, (Copa) Is in a legal lenſe the tranſcript of an 
original writing; as the copy of a patent, of a charter, 
died, &c. A clauſe out of a patent, taken from the 
chapel of the Rolls cannot be given in evidence ; but 
you muſt have a true copy of the whole charter examin- 
ed : it is the ſame of a record, And if upon a trial, you 
will give part of an office copy in evidence to prove a deed, 
which deed is to prove the party's title to the land in 
queſtion, the court will not admit of it: for the court 
will have a copy of the whole given, or no part of it ſhall 
be admitted. x Lill. Abr. 312, 313. Where a deed is 
inrolled, certifying an atteited copy 1s proof of the inroll- 
ment, and ſuch copy may be given in evidence. 3 Lev. 
387. A common deed cannot be proved by a copy or 
counterpart, where the original may be procured, 10 Rep. 
92. And a copy of a will of lands, or the probate, is not 
{ufficient; but the will muſt be ſhewn as evidence, 
2. Roll. Abr. 74. Copies of court-rolls admitted as evi- 
dence, See (EVIDEiire. 

Copyhold, (Tenura per copiam rotuli curie) Is a te- 
nure for which the tenant hath nothing to ſhew but the 
copy of the rolls made by the ſteward, as he inrolleth and 
maketh remembrances of all other things done in the 
lord's court; ſo he doth alſo of ſuch tenants as are ad- 
mitted in the court, to any parcel of land or tenement 


| belonging to the manor; and the tranſcript of this 1s 


called The copy of the court-roll, which 1s all the tenant 
taketh from him, and keeps as his only evidence, Cz. 
lib. 4. f. 25. 6. This tenure is called a baſe tenure, be- 
cauſe he holdeth at the will of the lord, Kitchen fol. 80. 
cap. Copybolds. F. N. B. f. 12. where *tis ſaid, that it 
is wont to be called tenure in willenage, and that of copy- 
h:1d is but a new name: yet it is not ſimply at the will 
of the lord, but according to the cuſtom of the manor ; 


ſo that if a copyb/der break not the cuſtom of the manor, 


and thereby forfeit his tenure, he ſeemeth not fo much to 
{tand at the lord's courteſy for his right, that he may be 
diſplaced at his pleaſure. 'Thele cuſtoms of manors are 
infinite, varying in one point or other almoſt in every 
ſeveral manor : Firſt, ſome copyhelds are fineable at will, 
and ſome certain ; that which is fhineable at will, the lord 
taketh at his pleaſure; but if it exceed two years reve- 
nue, the Chancery, King's Bench, Common Pleas, or Ex- 
chequer, may reduce them to reaſon. That which is 
certain, is a kind of inheritance, and called in many 
places cu/tomary, becauſe the tenant dying, and the hold 
being void, the next of blood, paying the cu/tomary fine, 
as two ſhillings for an acre, or ſuch like, may not be 
deny'd his admiſſion. Secondly, Some copyholders have 
by cuſtom, the wood growing upon their own land, 
which by law they could not have. Kitchin, ubi ſupra. 


'T hixdly, Some copyholders are ſuch as hold by the verge 
in ahcient demeſne ; and altho' they hold by copy, yet are 
they accounted a kind of fr-eholders; for if tuch a one 
commit felony, the King hath annum, diem & wvaſtum as 
in caſe of freehold, Some others hold by common tenure, 


| 


| ſ{eiſed the land, and granted the ſame again by copy 


——— 


before, and ſo the land continued in copy till 23 
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called mere cepyhold, and they commir+; | 
land eſcheateth to the lord of pane, owt their 
cap. Tenant er verge in ancient demeſue. Wr wy vt, 
demeſne is, {ee in the proper place, on Tenant OT 
of court-roll. "This is the land that in the Saxo J C 

was called folk-land, Lamb. Explication of Ra: times 
defines a copyholder thus ; Tenant by copy of & 646, 
is he which is admitted a tenant of any lands » urt-rol] 


within a manor, that, time out of mind, by uſe < nents 
of the manor, have been demiſable, and demiſed to [5a 
will take the ſame in fee, or fee-tail, for life —_— as 
will according to the cuſtom # rd manor ; by copy Fo 


roll of the ſaid manor ; where you ma c 
things. Cowell, edit, 1727. / y read os 0: theſe 


1. Of the nature of copybold e/lates, 


2. Of intailing copyhald eftates, and th 
ing them. e copynere eftater, and the ff Roy C0NCer Ne 


1. Of the nature of copybold eftates, 


The original of this tenure aroſe from ora 
made by lords to their villains to hold of ther hes 
tenure z thoſe villains or tenants were capable of kia 
no greater eſtate than at the will of the lord ; for other- 
wiſe they had been infranchiſed ; yet to prevent the fre. 
quent ending of theſe citates, they granted them in fee 
but {ill at the will of the lord ; who notwithſtandin! 
ſuch grant, might have ouſted them when he pleaſed 
which being a very great inconvenience, was, It ſeems, 
altered by tome poſitive law, (though ſuch law does not 
now appear) which preſerved theireſtates to them and their 
heirs, doing their ſervices, but yet in other reſpe&s left 
them only eſtates at will. x Bac. Abr. 457. | 

Land, parcel of the manor of C, in //4/ts, and parcel 
of the dutchy of Cornwall, although they pals by ſurrender 
and Copy of court=roll, yet if by the rolls or copies they 
appear only to have been granted fenendum ſecundum com- 
fuetudinem manerit, and not ad valuntatem domini manerii, 
_ are not copyhold, but a cuſtomary freehold, 1 Bac, 

r. 457. 

The biſhop of N, 1o H. 8. was ſeifcd of the manor 
of N, in the right of his biſhoprick, and at a court 
holden within the ſame manor, granted parcels of the 
demeſnes of the ſaid manor to one T. and his heirs, by 
copy ; whereas in truth the land was never demiſed 


Hen. 8. when T. committed a forfeiture, and the biſhop _ 


to T. in fee, from which time it continued in copy 
till the 8th of Eliz. which was forty-ſeven years; and 
it was held by the whole court, that fifty years contl- 
nuance is requiſite to faſten a cuſtomary condition upon 
the land againſt the lord, and that though the original 
commencement of granting thoſe lands by copy, Was 
10 Hen. 8, from which time to 8 Eliz. was above ſixty 
years; yet that the ſeiſure for a forfeiture which happen- 
ed 23 H. 8. interrupted utterly the continuance irom the 
time, which might by the law have perfected the culto- 
mary intereſt; ſo that the commencement of the copy- 
hold was to be reckoned from the 23 H. 8. which not be- 
ing ſufficient time to make good a cuſton:, the lord might 
enter upon the copyholder. as upon his tenant at will, 
3 Leon. 107, Style 141. ; 
Lord Coke ſays, that copyholders have only a fee on 
ple, ſecundum quid, that though they are tenants at will, 
yet their eſtates ſhall deſcend to their heirs, and ſich de- 
ſcent ſhall be governed by the rules of Common law ; 
but not fmpliciter to have all the collateral qualities ol 
eſtates in fee ſimple. 4 Co. 22 a. Co. Cp”. Le - 
Therefore where a copyholder by licence made a ' 
for years, and the leflee entred, and the leflor died, gi 
ving iflue a fon and a daughter, by one venters 7 © 
ſon by another, the eldeft fon dies, it was adjuegr . y 
daughter of the whole blood ſhould inherit 3 07 the Pl 
ſeſſion of the leflee for years was the poſſeſſion of the - 
der brother, who may (eh poſſeflion before admittance 


2 Co. 21. a, Moor 125- But 
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ach 1 | 
2 lg deſcents, yet it partakes not of the na- 
aws 


ands in'other reſpes ; for it is not af- 
ture of export hands; neither hall a woman be en- 
” 4 of it, nor a man be tenant by the courteſy un- 
og f vial cuſtom; nor ſhall a deſcent take away en- | 
je , Co 23. a. 3. b. © acW--5--1] 
wg man ſeiſed of copyhold lands, in right of his wife, | 
aders to the uſe of another in fee, this is no diſ- | 
_ ance, but the wife may enter after the death of 
0” huſband; for this is not like a feoffment at Common 
- which by the notoriety of it took away the entry of 
he wiſe, for the benefit of ſtrangers, that they might 
ot be at 2 loſs againſt whom to bring their precipes ; 
wo in caſe of copyhold lands, as there is no ſuch incon- 
venience, ſo the nature of the conveyance will not ad- 
mit of ſuch expoſition. 4 Co. 23. Co. Copyh. 141. 
& if a tenant for life ſurrender to the uſe of another 
in fee, it 1s NO forfeiture; for 1t may be ſeen by the court 
rolls who is tenant So ſo the ſtranger is at no loſs to 
oor . 0. 2%. | 
or” Eee} _ fee F< IR to the uſe of A; and 
B. and the longer liver of them, and that for want of 
fue of 4. the lands ſhould remain to the youngeſt ſon 
of F. S. in this caſe A. has but an eſtate for life; for an 
eſtate tail in copyhold lands ſhall not paſs by implicati- 
on. C1. Copyh. 97. Cro. Car. 366. x Brownl. 127. 
4Y! 02. | 
a ga may ſurrender a copyhold eſtate to the uſe of 


his wife; for ſhe takes the eſtate from the lord, as an ! 


infrument to convey the eſtate to her; and ſo it comes 
not within the reaſon of other caſes, that they being but 
one perſon cannot contraQ; for he gives the eſtate to the 
Lord, and he admits the feme to it. Style 145: 4 Co. 
20. b. . 

"There can be no occupant of a copyhold eſtate, be- 
_ eauſe of the prejudice it would do the lord ; and therefore 
if a copyholder being tenant pur auter vie die, the lord 
ſhall enter. 1 Salk. 188. 


2. Of intailing copybold eftates, and the flatutes concern- 
mg them. 


The intailing of copyholds, and whether they are 
within the ſtatute De donzis, appears to have been matter 
of preat controverſy ; and it ſeems now agreed, that the 
ſtatute De donis creates no intail of copyhold lands, be- 
cauſe they are intirely ſubjeCt to the cuſtom of the ma- 
nor, and governable by it; and becauſe they are not 
within the word tenementa, which comprehends only an 
eltate of freehold. 1 Bac. Abr. 459. | 

Alſo it ſeems now agreed, that if the cuſtom of the 
manor has admitted of limitations of - remainders upon 
ſuch gifts, that then the cuſtom of the manor ; purſuing 
the model of the ſtatute, creates a good intail ; but ſuch 
Intail doth not ariſe by virtue of the ſtatute ; but it ſhall 
be preſumed there was the ſame law of that manor by 
currom time immemorial, as began in the kingdom by 
the ſtatute, 1 Bac. Abr. 459. | 

A copyhold was ſurrendered to the uſe of the copy- 


holder's laſt will, who deviſed it to 7. S. in tail, &c, | 


[. 8, hath iflue, and ſurrenders to the uſe of his wife for 
ife; and it was adjudged, that fince the jury found it 
Was not the cuſtom of the manor ro have an eſtate tail 
In the copyhold, that F. $. had a fee conditional ; and 

at by his having of iflue he had performed the conditi- 


Mm; and the ſurrender to the uſe of his wife was good. 


Ig, Car, 


But though by cuſtom, time out of mind, copyholds 
May be intailed, yet it 1s no proof of ſuch cuſtom, that 
an eſtate hath, been granted to a man and the heirs of his 

Y; for that may be a fee conditional ; but it muſt be 
ewn that a remainder hath been limited over and enjoy- 
BYE that the iſſue hath recovered after the alienation 
- anceſtor, or the like. 3 Co. 8. b. Co. Lit. 60. 
3 eſe intails, like all others, may be docked; but the 

; om of doing it differs according to the cuſtom of 
tail 3 oaj 3 the more common way of barring ſuch in- 
ag '7 recovery in the lords courts, which is always 

ed where the cuſtom of intailing prevails, to avoid 


Faq Is 


t be governed by the rides bf Cohnmab 


j $ , 
ſ # --» a T0 


| COP 


the daiiger of perpetuity in ſuch - coppholds; Co. £it; 

Go! 1 vid. 314. Moor 358. | | 
ſo, according tothe cuſtom of ſome manors,; a ſut- 

render to the lord is equivalent to a recovery at Common 


law, and ſhall bar ſuch intails. C9: Lit. 60. b. Moor 


188, 2P/ern. 705. | 
And in ſome manors; a forfeiture committed by tenant 
in tail, of the copyhold, and the lord's making three 
proclamations, and ſeizing the copyhold, and re-granting 
it to the copyholder, has ; Foun allowed a good cuſtom to 
bar the intail. So it is if tenant in tail ſurrender to the 
purchaſer and his heirs, who commiits a forfeiture, and 
the lord as before ſeized it, and makes proclamations, this 
is a bar of the intail, and the cuſtom allowed good; Co. 
Copyh. 135. Style 450. 1 Sid. 314. 5 Sand. 422. 
The general rule laid down for the expoſition of ſta- 
tutes, as to their extending or not extending to copy- 
hold eſtates, is this, that where an ad of parliament al- 
ters any eſtate, intereſt, tenure or cuſtom, or ſervice of 
the manor, or doth any thing in prejudice either to the 
lord or tenant, there the general words of an ac of par- 
liament will not extend to copyhold eſtates; but when 


an act is generally for the public good; and no prov 


accrues to the lord, &c. there copyholders are 
by them, 1 Bac, Abr: 460. 

Copyholders are within the ſtatute of limitation; for 
that is an a& made for the preſervation of the publick 
quiet, and no ways tending to the prejudice of the lord 


und 


or tenant, Afoor 410. But debt for a fine is not with- 


in the ſtatute of limitations; 2 Keb. 5 36: 

It ſeems formerly to have been the better opinion, that 
grantees or ſurrendrees of reyerſions of copyholds could 
not take advantage of a covenant broken, by 32 H. 
8. becauſe he comes in the po/?, and not in the per; 
and the lord would have a tenant put upon him 7 wk 
his admittance ; but it has been ſolemnly adjudged, that 
this being a beneficial law, it ſhall extend to copyholds, 
I Bac, Abr. 460, | Tos | 

The ſtat. 38 ZH. 8: cap. 28, of the huſband's diſconti- 
nuing of the wife's land, extends to copyhold eſtates. 
Co. Copyh. I 52, 4 Co. 2%. 

Copyholds are not within the 1: Hen. 7. cap. 204 
which makes the alienation of the wife void of any eſtate 
which ſhe hath in dower, for life or in tail, jointly with 


, her huſband, &c. for thereby an entry being given to 


the next heir, he would come in to be tenant, without 
the admittance of the lord, 2 Sid. 41. 73. 2 Lev. 327+ 


4 Mad. 85, | 


The 27. H. 8. For uniting uſes to the poſſeſſion, 
extends not to copyholds, neither doth that branch of 


the act concerning jointures extend to them ; for that if 


a jointure be made to a woman of copyhold lands, that 
will be no bar to her dower. Cro, Car. 44. 4 Med, 


But yet the ſtatute of Merton, that gives damages in 
a writ of dower, where the huſband died ſeiſed, extends 
to copyholds, though the word ſeiſed is properly applica- 
ble to treeholds ; but this is by force of the equity of the 
ſtatute. 2 ſn/?. 325. Cro. Car. 43. 4 Co. 30. b. Co, 
Copyh. 152. 0 he | Pons] 

"The ſtatute of J/e/tm. 2. cap. 3. in all its branches 
extends to copyhold lands, for it is an'a& made to re- 
dreſs wrong, and no way prejudicial to the intereſt either 
of the lord or tenant, either in the cuz in vita given to 
the wife upon the huſband's diſcontinuance, the receipt 
of the wife, &c. or quod ei deforciat to particular te- 
nants. Cs. Lit. 369. b. Co. Copyh. 152. 4 Mod. 84+ 
3 Lev. 327. | 

It is enacted by 31 . 8. cap. 13. That if any abbot, 
&c. ſhall make any leaſe of lands, &c, in the which 
any eſtate for life, &c, then had its being and continu- 
ance, then every ſuch leaſe to be void. copyhold was 
let by copy for life, and then the religious houſe granted 


a leaſe of it to another for ei = years ; and the queſ- 
T eſta 


tion was whether a copyhol te for life was within 
the words of the aCt, in the which any e/tate or intereſt, 
&c. and if was reſolved, that the leaſe was void, and 
that the copyholder had an eſtate or intereſt for life. 3 
Co. 7, 1 Leon. 4. Adoor 128, Gre, Car. 42, 43. _ 
2 The 
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if the King ſhould have the lands. C9. Copyb. 149. 


| by the King. Co. Copyh. 152. 4 Co. 126. 6. 


C O P 


The 32 H. 8. cap. 9. againſt Champerty, extends to 
copyholds, for the words if any bargain, buy or ſell any 
right or title; ſo that theyare within the words of the act, 
being made to ſuppreſs wrong, and within the equity of 
it, neither lord nor tenant being prejudiced by it. C9, 
Lit. 369. Co. Copyh. 152. 4 Mod. 84. 3 Lev. 327. 

The 31 & 32 H. 8. concerning partitions, extends 
not to copyholds, becauſe the a&t provides it ſhall be 
done by writ of partition; and copyhold lands are not 
inpleadable at Common law. Cro. Car. 44. Co, Copyh. 
I5I. 4 Med. 85. oh | 

The ſtatute of Ye/tm. 2. cap. 20. which gives the 
elegit, extends not to copyhold lands ; for then the lord 
would have a tenant brought in upon him without his ad- 
mittance or conſent. 3 Co. 9. Co. Copyh. 149. ; 

By the 2 E4. 6 cap 8. it is expreſsly provided, that 
copyholders ſhall have the like traverſe and remedy where 
their intereſt is not found by the office, as freeholders and 
others have; and ſo alſo upon 12 Eliz. cap. 8. Co. Co- 
yh. 145. 

, By the 1 Ed. 6. cap. 14. it is expreſsly provided, that 
no copyhold ſhould come jnto the King's hands by diſ- 
ſolution of monaſteries; which clauſe was put in for the 
benefit of lords of manors. Cv. Copyh. 146. 

The forging of court-rolls is expreſsly within 5 El:z. 
cap. 14. as well as forging any other charter, deed, or 
writing ſealed, whereby to defeat a copyholder or free- 
holder. Cz. Copyh. 146. | | | 

Copyholds are within the ſtatutes of bankrupts; for 
the ſtatute of 13 Ez. expreſsly mentions them; and 
though other ſtatutes do not, yet they being made for 
further remedy, are to be expounded by the former, ef- 
pecially ſince that hath taken care that no prejudice 
ſhould happen to the lord. Cro, Car. 550, 568. Co. 
Pages 146. | 
 Copyholds are within the 35 El:z. cap. 5. againſt re- 
cuſancy, and forfeitable for the recuſant's life, but the 
forfeiture goes to the lord, not to the King, by the expreſs 
words of the ſtatute; but it ſeems that copyholds are not 
within the 29 Eliz. or 3 Fac. 1. in reſpect of the preju- 


dice that would accrue to the lord by the loſs of his ler- | | 
| mentioned ſhall not be warranted by the cuſtom of the - 


vices. 1 Bac. Abr. 46r. 


The 16 Rh. 2. 5. which makes it a forfeiture of 


lands, &c. to purchaſe bulls of the Pope, extends not to 
copyhold lands for the prejudice the lord would ſuſtain, 


The ſtatute of fines extends to copyhold lands, becauſe 
it was made to avoid controverſies, and is no ways pre- 
Judicial to the lord. 9g Cv. 105. a. Co. Copyh, 153. 

Copyholds are not within 31 £E1:z. cap. 7. of cottages. 
1 Bul/?. 50. 

The ſtat. 27 £9. 2. cup. 10. which giveth the ward- 
ſhip of ideots lands to the King, he finding them conve- 
nient maintainance out of the profts thereof, extends not 
to copyhold lands, for the prejudice that would thereby 
enſue to the lord : but yet all alienations made by an ideot 
of his copyhold land, after office found, ſhall be avoided 


A copyholder is not within the ſtatute 12 Car. 2. cap. 
24. to diſpoſe of the cuſtody of his infant heir; becauſe 
of the meanneſs of his eſtate, and the prejudice that would 
accrue to the lord of the manor; and therefore the lord, 
or thoſe intitled by the cuſtom, ſhall have the cuſtody of 
him. 3 Lev. 395. 2 Lutw. 1181. Comb. 243. 

Stat. 9 Geo. 1. cap. 29. ſet. 1, Where any perſons 
under the age of twenty-one years, or femes covert, 
ſhall be intitled by deſcent, or ſurrender to the uſe of a 
laſt will, to be admitted tenants of any copyhold tene- 
ments, ſuch infant or feme covert, in their proper per- 
ſons, or ſuch feme covert by her attorney, or ſuch infant 
by his guardian, or in caſe he have no guardian, then 
by his attorney (for which purpoſe they are impower'd, 
by writ to appoint attornies) ſhall appear at one of the 
three next courts, which ſhall be kept for ſuch manor, 
whereof ſuch tenements ſhall be parcel, and ſhall there 
tender themſelves to be admitted tenants; and in default 
of ſuch appearance and of acceptance of ſuch admittance, 
the lord or his ſteward, after three courts holden and 
proclamations made, may nominate at any ſubſequent 


-lord, after the hne and coſts ſatisfy'd or tender'd, ſhall 


aforeſaid, notwithſtanding the death of ſich infant or 


impoſed on their admittance. 


wherein no efſoin, &c. ſhall be allowed; and in very 


| fuch action ſhall be brought. 


{00 


court any fit perſon to be guardian or 
infant or feme coyert, for that purp 
ſuch guardian or attorney may admit 
covert, and impoſe ſuch fine as mi 
if ſuch infant had been of full a 
— . 

Sect. 2. e fine ſet thereon may be de 
bailiff, . by a note ſign'd by the lord his feng to b 
left with ſuch infant or me covert, or with the wir 
dian of ſuch infant, or huſband of ſuch feme Sant. a 
with the tenant of the tenements to which they y ey 
admitted; and if the fine be not paid to the lord + 
ſteward within three months after demand, the lord _ 
enter upon ſuch copyhold eſtate, and hold the ſame and 
receive the rents; but without liberty to ſell any timber; 
till by ſuch rents he be paid the fine with coſts although 
ſuch infant or feme covert happen to die befoxe ſuch cok; 
and fine be raiſed ; of all which rents received, the lord 
ſha]l yearly on demand render an account, and pay the 
ſurplus to ſuch perſons as ſhall be intitled. 

Sect. 3. As ſoon as ſuch fine and coſts be ſatisfied, or if 
after ſuch ſeizure and entry, the fine and coſts ſhall be 
tender'd, then ſuch infant or feme covert, or other per- 
ſon intitled, may enter and take poſleflion; and if the 


attorney for ſuch 
ole only; and þ 
ſuch infant or feme 
2ht have been impoſed 
ge, or ſuch feme covert 


by the 


ref1ſe to deliver poſſeſſion, he ſhall be liable to: make fa- 
tisfaCtion for all damages and coſts. ne 
Sec?, 4. Where any infant or feme covert ſhall be ad- 
mitted to any copyhold tznements, if the guardian of ſuch 
infant, or huſband of ſuch feme covert, ſaall pay the lord 
the fine and the coſts, then the guardian or the huſband, 
their executors, &c, may enter into and hold the faid 
copyhold tenements, and receive the rents, till they be 
ſatisfy'd all the money they ſhall diſburſe on the account 


feme covert. | 

Sect. 5. No infant or feme covert ſhall forfeit any co- 
pyhold for negle& or refuſal to come to any court, and be 
admitted ; or for the omiſhon or refuſal, to pay any fne 


Seer. 6. If the fine impoſed in any of the caſes before- 


manor, ſuch infant or feme covert ſhall be at liberty to 
controvert the legality of ſuch fine, as they might have 
done if this act had not been made. 

Stat, 31 Geo, 2, cap. 14. ſect. 1. No perſon who holds 
his eſtate by copy of court-roll, ſhall be intitled thereby 
to vote at the election of any knight of the ſhire in Eng- 
land or IWales : And if any perſon vote in any ſuch elec- 
tion contrary to the intent hereof, every ſuch vote ſhall 
be void; and every perſon ſo voting, ſhall forfeit to any 
candidate for whom ſuch vote ſhall not have been given, 
and who ſhall firſt ſue for the ſame 50/7. to be recovered 
by him his executors and adminiſtrators, with coſts, dy 
action of debt in any court of record at IWeſtminſter, 


iluch action the proof ſhall lie on the perſon againſt whom 


Sed. 2. It ſhall be ſufficient for the plaintiff in any 
ſuch aCtion of debt, to ſet forth in the declaration, that 
the defendant is indebted to him the ſum of 50/. and to 
alledge the offence for which the action is brought, and 
that the defendant hath acted contrary to this act; with- 
out mentioning the writ of ſummons to parliament 07 - 
return thereof: and upon trial the plainciff ſhall not 9c 
obliged to prove the writ of ſummons to parliament 4 
the return thereof, or any warrant to the ſheriff ground- 
ed upon any ſuch writ of ſummons. _ " 

Sea. 3. Provided that every ſuch aCtion be commenc 
within nine calendar months next after the fat upon 
which the ſame is grounded. | 6} 

Sef. 4. All the ſtatutes of jeofails ſhall extend fo 

roceedings in any ſuch action. , 2 
: Sect. In aid the plaintiff in ſuch action diſcontinne 
or be nonſuited, or judgment be given againſt him 
defendant ſhall recover treble colts. i 

For more matter concerning Copyhold Effates, ſee 

Abr. 462—490. 6 Vin. Abr. 5—241- growing 


| Coraage, Is an impoſition extracurdinaly, lig6H 


Ci'O0O R 


ſome unuſual 
| theaſures of con: 


upon Bratt. ltþ. 2. cap. 16. num. ©. uſes 
for a meaſure of corn; and in the ſame 
8 hath theſe words, Sunt enim quedam 
5, &fc. In Engliſh thus, There are certain com- 
on xtjons; which are not called ſervices, neither do 
o wo from cuſtom, unleſs ſome neceſſary occaſion hap- 
"y = that the King comes. Such are hidage, .coraage, 
a: Felony and many «thers, which are performed in caſe of 
an ſity, by the common conſent of the hole kingdom, and 
nn, appertain not to the lord of the fee; nor is he bound to 
y oe his tenant thereof, unleſs he hath ds pens ty'd him- 
Gl thereto by his own deed, Cowell, edit. 1727. 
/ Coracle, A ſmall boat, uſed by fiſhermen upon the 
river Severn, near Roſſal in Shropſhire ; of a form almoſt 
val, made of ſplit ſallow twigs interwoven, and on that 
© + it the water covered with leather, or horſe hide, 
the true Britiſh faſhion), in which one man being ſeat- 
« in the middle, will row himſelf ſwiftly with one hand, 
while with the other he manages his net or fiſh-tackle : 
And coming oft the be pm, will take the light veflel on 
is back, and carry it home, — 
"tral and coral beads, To what duties liable, 4 //. 
6; 8. fete 2> | | RL 
of mtg on judice, Is when a cauſe is brought in a 
court, whereof the judges have not any juriſdiction; 
there it is ſaid to be coram non judice. 
51. Powel's caſe. - 
Corbel:-ftones, Corbelli, corbels, corbetels. They ſeem 
to be the ſame with what Dr. Skinner calls corbels, and 
from ſome authority expounds them to be ftones whereon 
zmages 4s The old Engliſh corbel and corbetel, was 
properly a nich in the wall of a church, or other ſtruc- 
ture, in which an image was placed for ornament or 


corus triticts 
chapters num. 


ſuperſtition; and the corbel-Aones were the ſmooth and 


poliſh'd ſtones, laid for the front and out-ſide of the 
corbels or niches. Theſe niches remain on the out-ſide 


of very many Churches and ſteeples in England, though 


the little ſtatues and reliques, are moſt of them broken 
down, Et in 
optanti & factenti xvii1. corbel-ſtonys, ponendis in pre- 
aitto muro v. ſol. iv. den. See Mr. Kennet's Paroch. 575. 
and Gloſſary, in voce Corbel-ſtones. Licebit predittis 
abbati & conventui, fi ſibi placuerit, in principio fabrice 
guſdem muri corbellos ſumptibus eorum propriis in eodem 
mſtruere, ſed poſtquam conſlruftus fuerit, nequaquam ali- 
ques corbellos facient, nec aliquis eorum fuciet. Cart. 


50 Edw. 3. inter. Munimenta Hoſpitalis SS, Trin. in | 


Pontefratto, MS, | 


Tow of wood, Ought to be eight foot long, four foot 
broad, and four foot high, by ſtatute. 
_  Coddage, Is generally applied to all ſtuff for the ma- 
king of ropes, and alſo to all kind of ropes belonging to 
_ the rigging of ſhips, mentioned 15 Car. 2. c. 13. Sea- 
man's Difiomary, See Cables. | | 
Coddeletta roba, Ad comitatum tantum apud Le- 
roythiel com. Cornub. an. regni Regis Ed. fil. Reg. Ed. 
fecundo, Mageria que ſuit uxor Watteri de 'T reverbyn, 
appellat Thomam Geveil, Rogerum de T yndal, &c. guod 
ip/am ſpoliaverint de una cardeletta roba pro muliere mix- 
ta, © uno firmaculo aureo, &c. Liber Placitorum temp. 
Fd. 1. & Ed. 2. MS. Penes Dom. Fountains. 
Codd?wan, Skins of leather, dreſſed at Corduba in 
pam, and imported hither for the uſe mnt of boots 
and other calceature, and now chiefly for gloves.—— 
ec fotulares de cordewan ab aliquo accipiant. Stat. Or- 
ns Semplingham, p. 783. ——Calceamenta gue de vili 
1, quod vulgariter Bazan dicitur, in alutam, id et, 
erdewan, civiliter commutavit, Matt, Pariſ, in vit. 
Abbatum St. Albani. 
. E0diner, Is deriv'd from the French cerdouannier, 
es ſuter calcearius, a ſhoemaker, (we call him vulgarly 
* Ordwainer) and is ſo uſed in divers ſtatutes, as in 


Þ «8. 10. s H.8. c.7, 27 Hen. 8, c. 14. 5&6 
- b. c. 13, I Fac. Ic. .22, fc. | ; | 
Tordubanarius, (French cordouannier, cordonnier,) A 

dhoemaker, — 


—De la ſelda cum pertinentiis quam Wal- 


terius cordubanarius de me tenuit, ——Cartular. Abbatie 


& Radinges, MS. f. 31. a, 


occaſion, arid. ſeems to be of certain | 


| 


; 


Croke, 2 par. f. 


ſolutis Johanni Chepyn Latamo' 


© 0 KR 


Tordwainers, See Shoemakers, | - 
Toretes, Pools, ponds, an yr nn e1 epiſe 
copalem ſedem——-—apud pagum Landaff, totum infra Taf 
& Elei, cum piſcibus & coretibus ſuis omnibus, & cum omni 
ſua drgnitate. Hiſtor, Ecclef, Landaven. apud Whartoni 
Ang]. Sacr. P. 1. pag. 667. from the Britiſh cored, Et 
cum corporibus ſuis ad ſepulturam ow in eleemoſyna, & 
cum ſuis piſcibus & coretibus anguillarum, & cum tots ter= 
ritorio ſuo, Du Freſne; Le] 

Tozinium, .Cirencefter in Glouceflerfhire, 

Toilcus, for Codiſcus, A little book. 

Toutani, Northampton, Leiceſter, Rutland, Lincoln, 
Nottingham, and- Derby ſhires. 


Couum tpuglacere, 1. e. Condemned to be whipp'd 3 
which was the piiniſhment of a ſervant.—S; quis corium 
ſuum forisfaciat, & ad ecclefiam incurrat, fit et verberatio 
condonata, Corium perdere, the ſame, Corio cayere, the 
lame, Corium redimere, to compound for a whipping. 
Corio componere, to be whipp'd. Cowell. ed. 1727. 

Corn.. Stat; 5 £liz. rap. 12, ſef. 4. No badger, 
lader, kidder, carrier, buyer, or tranſporter of corn or 
grain ſhall be licenſed only in the open ſeflions of the ſhire 
where he hath dwelt for three years laſt paſt; and ns 
perſon ſhall be licenſed but onl frck who is or hath been 
a married man, and is an houtholder: and not an houſe- 
hold ſervant, nor retainer to any perſon, and of the age 


of thirty years at the leaſt; Such licence ſhall be only of 
force for one year, 


Sed, 5. Which licence ſhall bear date of the day and 
place where the ſeflfions ſhall be holden, and ſhall be ſign- 
ed and ſealed by three juſtices at ſuch ſeflions, one where= 
of to be of the giorum ; and any perſon taking licence 
contrary to this act, ſhall forfeit to the King five pounds; 
and the licence ſhall be void. | 

Set, 6. And the juſtices at ſuch ſeſſions may take re- 
cognizance that the perſons licenſed ſhall not, by colour 
thereof foreſtall or ingroſs, or do any thing contrary to 
the act againſt forefialling. ingrofling, and regrating, of 
the 5 & 6 £9, 6. cap. 14. and the licence and recogni- 
Zance ſhall be written by the clerk of the peace, or his 
deputy, and no other perſon ; for which he ſhall have 129: 
for the licence, and 84, for the recognizance, and for re- 
giſtring them both 44. for which fee he ſhall alſo keep a 
regiſter book, and therein enter the names and dwelling- 
places of the perſons licenſed, with a brief declaration of 
the licence, and of the day, time, and place when granted; 
which book he ſhall have at the ſeſſions, | 

Sef. 7. And no perſon, by authority of ſuch licence, 
ſhall buy corn out of open fair or market, to ſell again, 
unleſs he be thereunto particularly licenſed, and have 
ſpecial and expreſs words in the licence, that he may ſo 
do ; on pain of five pounds, half to the King, and half 
to him that will ſue. | 

Seer. 8; And the ſeflions may hear and determine the 
offences aforeſaid; by inquiſitionz preſentment, bill, or 
information, and by examination of two witrheſſes, and 
make proceſs thereupon, as upon indifment, and eſcheat 
the King's moiety, and award execution of the other 
moiety to the party, by fieri facias, or capias, as the 
courts at Weſtminſter m 6 *Þ 

Se. 9. Provided, that nothing in-this a& ſhall extend 
to prejudice the liberty of a city or town corpotate, but 
that they may licence purveyors, for the provifion thereof, 
as before this act. | 

Stat. 13 El:z. cap. 25. ſeft. 20. No perſon ſhall be 
a buyer, badger, kidder, or carrier of corn, in other 
manner than 1s contained in the ſtatute made in the 5 
Eliz. c. 12, nor ſhall be any other ways admitted or li- 
cenſed to be a buyer, badger, kidder, or carrier as afore- 


ſaid, than is mentioned and appointed by the ſaid ſta- 
tute, | 


Stat, 43 Eliz. cap. 7. ſet. 1. Every perſon who ſhall 
unlawfully cut or take away corn or grain growing, be- 
ing convicted thereof by confeffion, or oath of one wit- 
neſs, befare one juſtice, ſhall for the firſt offence pay 
ſuch damages as the juſtice ſhall appoint : And if the 
juſtice ſhalf think him not able or ſufficient, or if he do 
not pay ſuch damages, he ſhall commit him to the conſta- 


ble where the offence is committed, or where the party is 
apprehended, 


| be burnt, any rick or ſtack of corn, he ſhall be guilty of 


Ing thereunto required, or in other manner than is by 


_ dant, to make it appear by the oath of one witneſs, that 


| for every perſon, native or foreigner, at any time to 
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| | | 
apprehended, to be whipped ; and for every other offence 
he ſhall in like manner be whipped. The conſtable re- 
fuſing ſhall be committed by the juſtice, till he con-. 
form. 

Stat. 15 Car, 2: cap. 7. ſet. 2. When the prices of 
corn clay cap meaſure do not exceed the rates follow- 
ing, viz. the quarter of wheat'4$s5. of barley or malt 28s. 
of buck-wheat 28s. of oats 13s. 4d. of rye 32s. of 
peaſe or beans 32s, it ſhall be lawful for all perſons to 
traniport the ſaid corn to any parts beyond ſea as mer- 
chandiſe. | 

Sea. 3. When the prices of the ſaid corns do not ex- 
eced the rates abovementioned at the place where they 
fhall be imported, there ſhall be paid for cuſtom of every 
quarter of wheat 55s. 4d. of rye 45. of barley or malt 25s. 
84. of buck-wheat 25s. of oats 15. 4d. and for peafe or 
beans 4s. | 0 | 

Se. 4. When the prices do not exceed the ſaid rates, 
it ſhall be lawful for all perſons (not foreſtalling or ſel- 
ling the ſame in the ſame market within three months 
after the buying) to buy in open market, lay up, and 
ſell again, ſuch corn aforeſatd, as ſhall have been bought 
at or under the prices before exprefled, _ 


the night-time, maliciouſly and wilfully burn or cauſe to 


felony : But to avoid judgment of death, he may make 
his eleCtion to be tranſported for ſeven years. And three 
juſtices, one whereof to be of the guorum, may deter- 
mine the ſame. See the g Ges. I. cap. 22. under Black 
aſt. | | 

Stat. 22 Car. 2. cap. 8. ſe. 2. If any perſon ſhall 


ſel] corn otherwiſe than by //7znche/ter meaſure, ſealed and | 
ftriken by the brim, he ſhall forfeit forty ſhillings on con- 


viction before one juſtice, on the oath of one witneſs, to 
be levied by the churchwardens and overſeers, or ſome 


of them, to the uſe of the poor, by diſtreſs and ſale: And } 


in default of diſtreſs to he impriſoned till paid, 

Set. 3. And if any mayor, or other head officer, 
ſhall} knowingly permit the ſame, he ſhall, upon con- 
viction thercof at the county ſeſſions, forfeit five pounds, 
half to the proſecutor, and half to the poor, by diſtreſs 
and ſale; and for want of diſtreſs to be impriſoned by 
warrant of the juſtices till payment be made, 


Stat. 22 & 23 Car. 2, cap. 12. ſet. 2, Every per-! 


ſon who ſhall buy or ſel] corn without meaſuring, be- 


22 Car. 2. cap. 8. directed, and that without ſhaking of 
the meaſure by the buyer, he ſhall, beſides the penalty 


_ of that at, forfeit all the corn ſo bought or ſold, or the | 


value thereof, to the party complaining. _ 

Se#t. 3. And on complaint made to a juſtice of the 
peace, that corn hath been bought, fold or delivered 
contrary to this act, the proof ſhall lie upon the defen- 


he ſold or bought the ſame lawfully; wherein if he ſhall 
fail, he ſhall torfeit as is ſaid before, to be levied by diſ- 
treſs and fale; which ſhall by the juſtices be diſtributed, 
half to the poor and half to the informer, 

Stat. 22 Car. 2. cap. 13. ſeft, 1. It ſhall be lawful 


tranſport as merchandize all ſorts of corn, although the 
prices exceed the rates in 15 Car. 2. c. 7, and when the 
prices of corn, at the places where the ſame ſhall] be im- 
ported, exceed not the rates following, there ſhall be paid 
tor cuſtom theſe rates, viz. for every quarter of wheat 
when the ſame ſhall not exceed 53s. 44. 16s. when 
the ſame ſhall exceed 53s. 44. and not exceed 4/. there 
ſhall be paid 8s. for every quarter of rye when the ſame 
doth not exceed 4os. 16s. for every quarter of barley, 
malt or buckwheat, when the ſame doth not exceed 32s. 
16s. for every quarter of oats when the ſame doth not 
exceed 16s. 5s. 44. for every quarter of peas and 
beans when the ſame doth not exceed 40s. 16s. each 
quarter to contain eight buſhels, and each buſhel eight 
gallons. 

Set. 2. When the qo: of corn ſhall exceed the 
rates aforeſaid, there ſhall be paid the duties payable be- 


i 


EEE. 


EI 


hundred weight of French or pearl barl 


| Stat. 1 ac. 2. cap. 1g. ſe#. 3. 


| factors for importing corn, nor intereſted in the corn im- 


| Cates, 
Stat. 22 & 23 Car. 2. cap. 7. If any perſon ſhall, in} 


; Corn to be imported, but ſhall be ſubſtantial houſe-keey. 


' malt or barley ſhall be at 245. per quarter, rye at 32, 
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Sef, 3 There ſhall be paid for the cuſtom of e 


Continued by 2 W, & M. fat. x. | 
Ann. ſtat. 1. cap. 13. fe&. 2. and g ” 5g = *; 


2. and made perpetual by 3 Geo, 1. x 
he 


ery 


1 he juſtices of peace 
for the ſeveral counties wherein foreign corn may he im- 


ported, are required at their quarter ſeflions aft 
chaelmas and Eaſter yearly, by the oath of two fbf 
tial perſons of the counties, being neither merchants _ 


ported, and each having a freehold eſtate of 

leaſehold of 5ol. per x. Recky and by ſuch Poe the G oh 
to them ſhall ſeem fit, to determine the common mark, 
prices of middling Engliſh corn of the reſpeCtive forts In 
the act 20 Car. 2. cap. 13. mentioned ; and to certif, 
the ſame, with two ſuch oaths made as aforeſaid in wh. | 
ting annexed, to the chief officer and collector of the 
cuſtoms reſiding in the ports where corn ſhall be impore 
ted, to be hung up in the cuſtom-houſle, 
| Set. 4. The cuſtom of foreign corn imported ſhal} 
be paid according to the prices contained in ſuch certif. 


Sect. 5. All that is to be done by the juſtices of 
peace at their quarter ſeſſions in the counties, ſhall be 
done in like manner in London in Ofober and April 
yearly, by the mayor, aldermen and juſtices; and the 
perſons making ſuch oaths ſhall be no corn-chanller, 
meal-man, factor, merchant or perſon intereſted in ſuch 


ers in Middleſex or Surry, qualified as aforeſaid, 
Continued as 22 Car. 2. Cap. 13. Ns. 
Stat, I1 ill. & Mar. flat. t. cap. 12. ſeft. 2, When 


er quarter, and wheat at 48s. per quarter, or under, 
in any part of this kingdom, every perſon who ſhall put 
on board in Erglih ſhipping, the maſter and two thirds 
of his mariners being their Nlajefties ſubjects, any ſorts 
of the corn aforeſaid, with intent to export the ſame, 
ſuch perſon ſhall bring a certificate under his hand con- 
taining the quantity and quality of corn ſo ſhipped, to 
the colletors of the cuſtoms; and upon proof of ſuch 
certificate by one perſon upon oath, and upon bond given 
of 200/. for every hundred tons of corn ſhipped, that 
the ſaid corn (danger of the ſeas excepted) ſhall be ex- 
ported beyond ſea, and not again Janded in England, 
Wales, Guernſey, Ferſer, or Berwick; every merchant ſo 
ſhipping, &c. ſhall receive from the collectors for every 
quarter of barley or malt 2s, 64. for rye 3s. 64, for 
wheat ground or unground 5s. without any fee. And 
upon certificate returned under the common ſeal of the 
chief magiſtrate of any place beyond ſea, or under the 
hands and ſeals of two known Engl;h merchants upon 
the place, that ſuch corn was there landed, or upon 
proof that ſuch corn was taken by enemies, or perithes 
upon the ſeas, the bond ſhall be delivered up without 
fee. | | 
Stat, 1 IVill. & Mar. flat. 1. cap. 24. ſi. 13. 
Where malt or barley of Ergliſh growth ſhall be at 24% 
the quarter or under, rye at 32s. wheat at 45s. Ber- 
wick; every perſon who ſhall put in Zng1i/ ſhipping, the 
maſter and two thirds of his mariners being their Majel- 
ties ſubjects, any of the corn aforeſaid from the port ot 
Berwick; to export the ſaid corn, and ſhall purtue « 
methods preſcribed by the 1 ill, & Mar. cap. 12+ ſhal: 
nave the benefit of the ſaid act. ny 
Stat. 11 & 12 Jill 3. cap. 20. fe. 4. The ſubbidy, 
and all duties payable upon exportation of wheat, yo 
| barley, malt, beans, peaſe and other corn, groun of 
unground, bread, biſcuit and meal, ſhall ceale. . 
Feat, 12 & 13 Will. 3. cap. 10. fect. 23 It _—oey 
letor of the cuſtoms have not ſufficient in his hano> 
ſatisfy ſuch money as ſhall be due to any ror 
corn by 1 Will. & Mar. flat. 1. cap. 12: (uch col _ 
ſhall give the perſon demanding ſuch money, ths 
fee, a certificate of what is due to ſuch perſon or 
corn exported from ſuch port, certifying to the comm! 


by F 1 tift- 
fioners that he hath not money ſufficient; which aghnl 


fore the making of this a, 


i 4 
is 
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In . | 
_ 3 commiſſioners are required to cauſe the mo- 
uCeuy 


- -1 1 three months by the general receiver, out 
prune Niſog vat of ſuch duties in the] port of Zenden 
$ gw chargeable with the ſame. | | 
® at. e Ann, cap. 29+ ſe» 10- For all oatmeal and 

44 "Fed beer or bigg, which ſhall be exported from 
Feclend, IWales, or Berwick, there ſhall be the like pre- 

7» ef upon exportation, As 1s to be given by the 
my of union upon exportation of oatmeal and beer 
_ $:tland; the merchant bringing a certificate under 
nod containing the quantity of ſuch oatmeal and 
wh to the colleor of the cuſtoms, and makin proof 
of {ch certificate by one perſon upon oath, and giving 
bond in 101. for every ton of oatmeal, and for every 
forty buſhels of beer, that the fame ſhall be exported 
beyond ſea, and not relanded, which premium the mer- 
chant ſhall receive of ſuch colleQor ; and upon certifi- 
cate returned under the common fea] of the chief ma- 

frate in any place beyond ſea, or under the hands and 
ſeals of two known Eng merchants upon the place, 
that ſuch oatmeal or beer was there landed, the bond 
ſhall be delivered up without fee, | | 

$:. 15. Every perfon exporting malt made of wheat 
ſhall receive of the colleCtors of the cuſtoms, &c. 5s. 
fur every quarter ground or unground, PS 

Stat. 2 Geo. 2. cap. 18. ſet. 3. If the juſtices of 
peace ſhall neglect to determine the prices of corn at 
their quarter ſeflions after Michaelmas and. Eafter yearly, 
and to certify the ſame to the chief officer and collector 
of the cuſtoms, reſiding in the ports where foreign corn 
may be imported, to be hung up in the cuſtom-houſe as 
is lireQted by 1 Fac. 2. cap. 19. in ſuch caſe the collec- 
tor of the cuſtoms at the port of importation is impow- 
ered to receive the duties of the corn imported, ACCOr- 
ding to the loweſt price of the ſame ſort of corn mention- 
ed in 22 Car. 2. cap. 1%. | 


$24. 4. The officers of the cuſtoms ſhall admeaſure. 


all corn whereon there is an allowance payable for expor- 
tation; and ſuch admeaſurement ſhall be made by a mea- 
ſure containing four F/inchefter buſhels ; and if ſuch corn 
ſhall be brought to be ſhipped in ſacks, the officers are to 
make choice of two of theſe ſacks, out of any number 
not exceeding twenty, before the ſame ſhall be put on 
board, and thereby compute the quantity intended to be 
ſhipped ; and according to ſuch computation the allow- 
ance ſhall be paid to the exporter, upon his producing a 
certificate from the officers of the cuſtoms, atteſting the 
quantity and quality of the corn ſhipped for exporta- 
tion, | 

Se, 5, The like regulations ſhall be extended to the 
aſcertaining the prices and quantity of beer or bigg, oat- 
meal and wheat meal intended for exportation. Provi- 
0d, that nothing in this act ſhall alter the preſent prac- 
tice of ſhipping corn from the port of London ; but the 
ſame may be meaſured by ſworn meters, by whoſe certi- 
_ yp ſearchers or other officers of the cuſtoms are to 
certity the quantity of corn ſhipped for exportation, as 
bath been protifed? PT ne 

Stat, 5 Geo. 2. cap. 12 ſe. x. It ſhall be lawful for 
the juſtices of peace for the ſeveral counties within Eng- 
land, Wales and Berwick, wherein foreign corn ſhall be 
imported, at their quarter ſeſſions, to give in charge to 
the grand Jurys to make preſentment of the market 
prices of middling Engliſh corn, of the ſorts mentioned 
wan att 22 Car. 2. cap. 13. 
bes See, 2. Such preſentment ſhall be certified by the juſ- 

uces to his majeſty's chief officers of the cuſtoms in eyery 

port where ſuch corn ſhall be imported, and be hung up 
n the cuſtom-houſe. . a: 
E . 3- The duty of foreign corn imported, ſhall be 
Ong to the prices contained in ſuch certifi- 
p v2. 4. Nothing in this a& ſhall prejudice the autho- 

given by the at 1 Jac. 2. cap. 19. to the mayor, 

Uderme + 2:83 . x Fhegd 
er: nan | piers of peace in the city of London. 

;; 3: No warrant, cocket, &c. ſhall be granted 

, tying to ſea from any port within England, Wales, 

wick, to any port of the ſame, any foreign corn 


OL, I 


affixed to the debenture for the corn, and pro- | 


"COR 


after importation thereof 3, and no perſon ſhall tranſport 
any foreign corn, or foreign corn mixed with Engliſh, 
under penalty that all ſuch corn that ſhall be tranſported 
or laden contrary to this at ſhall be forfeited, and every 
offender ſhall forfeit 20s, for eve 
and the ſhip upon which ſuch corn ſhall be laden ſhall be 
forteited ; one moiety of which forfeitures ſhall be to the 
King, and the other moiety to them. who will ſue for 
the ſame; and the maſter and mariners of ſuch ſhip 


| wherein ſuch offence ſhall be committed, knowing ſuch 


offence, and aſſiſting thereunto, ſhall be impriſoned three 
months, 

Stat, 11 Geo, 2. cap, 22. ſed, 1, If any perſons ſhall 
wilfully and maliciouſly beat, wound, or uſe any other 
violence to any perſon, with intent to deter or hinder 
him from buying of corn : or ſhall unlawfully ſtop or 
ſeize upon. any waggon, cart or other carriage, or horſe 
loaded with wheat, flour; meal, malt or other grain, in 
the way to or from any city, market-town or tea-port, 
and wilfully and maliciouſly break, cut, ſeparate or deſ- 


troy the ſame, or any part thereof, or the harneſs of the 


horſes; or ſhall unlawfuily take off, drive away, kill 
or wound any of ſuch horſes, or unlawfully beat or 
wound the drivers in order to ſtop the ſame ; or ſhall 
ſcatter ſuch wheat, flour, meal, malt or other grain, or 
ſhall take or carry away, ſpoil or damage the fame, or 
any part thereof ; every ſuch perſon being thereof con- 
victed before any two juſtices of peace ſhall be ſent to 
the common gaol or houſe of correction, to be kept to 
hard labour tor any time not exceeding three months, 
nor leſs than one. month ; and ſhall by the juſtices be 
ordered to be once publickly whipped by the keeper of 
ſuch gaol or houſe of corre&ion, on the firſt convenient 


market-day, at the market-place, between the hours of 


eleven and two. ; 
See, 2. If any perſon ſo convidted ſhall commit any 


of the offences aforeſaid a ſecond time, or if any perſon 


ſhall wilfully and maliciouſly pull, throw. down, or 
otherwiſe deſtroy any ſtorehouſe or place where corn 
ſhall be then kept in order to be exported ; or ſhall un- 
lawfully enter any ſuch place and carry away any corn, 
flour, meal or grain, or ſhall throw abroad, or ſpoil the 
ſame; or ſhall unlawfully enter on board any ſhip, 
barge or veſlel, and wilfully and maliciouſly take and 
cy away, .caſt or throw out therefrom, or otherwiſe 
ſpoil or damage, any meal, flour, wheat or other grain 
therein intended for exportation ; every perſon ſo oftend- 
ing, and being thereof convicted, ſhall be adjudged guil- 


ty of felony, and ſhall be tranſported for feyen years ; 


and if ſuch offender ſhall return into this kingdom be- 


fore the expiration of the ſeven years, he ſhall ſuffer 


death without benefit of clergy. IL 
Sect, 3. No attainder for any offence made felony by 


this act ſhall work corruption of blood, loſs of dower or 
diſinheritance of heirs. | 


Sea, 4. No perſon puniſhed for any offence by this act | 


oy be puniſhed for the ſame oftence by any other 

aw, | | | 
See?. 5. The inhabitants of every hundred in England, 

wherein any ſuch offence ſhall] be committed, ſhall make 


ſatisfaftion to all perſons, their executors and admini-_ 
ſtrators, for the damages they ſhall have ſuſtained by any 


nury done to their properties by any offender againſt this 
a 
damages to be levied by the like methods as are preſcrib- 
ed in caſe of actions for robberies on the highway, by 
27 Eliz. cap. 13. and 8 Geo. 2. cap. 16. except fo = 
thereof as relates to giving notice, or making freſh ſuit 
and hue and cry, or any other matter otherwiſe provided 
for by this a, | 
$242. 6. Provided, that no perſons be enabled to re- 
cover damages by this at, unleſs they be themſelves or 
their ſervants, within two days after damage doe, ſhall 
give noticewf ſuch offence to one of the conſtables of the 
hundred, or to the conſtable, borſholder, headborough or 
tithingman of the town, hamlet or tithing, in or near 
which ſuch fa ſhall be committed ; and ſhall within 


ten days after ſuch notice, give in their examination 


upon oath, or the examination upon oath of their ſer- 
7 F vants, 


ry buſhel of ſuch corn, 


= ® = 
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; the ſum to be recovered not exceeding 1oo!l. ſuch. 
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apprehended, to be whipped ; and for every other offence | 


he ſhall in like manner be whipped. The conſtable re- 
fuſing ſhall be committed by the juſtice, till he con- 
form, 

Stat. 15 Car, 2. cap. 7. ſet. 2, When the prices of 
corn H/inchefter meaſure do not exceed the rates follow- 
ing, viz. the quarter of wheat'4$5. of barley or malt 28s. 
of buck-wheat 28s. of oats 13s. 4d. of rye 32s. of 
peaſe or beans 325, it ſhall be lawful for all perſons to 
tranſport the ſaid corn to any parts beyond ſea as mer- 
chandiſe. | | 

Sect, 3. When the prices of the ſaid corns do not ex- 
cced the rates abovementioned at the place where they 
fhall be imported, there ſhall be paid for cuſtom of every 
quarter of wheat 55s. 4d. of rye 45. of barley or malt 25s. 
84. of buck-wheat 25s. of oats 1s. 4d. and for peaſe or 
beans 4s. | | 

$24. 4. When the prices do not exceed the ſaid rates, 
it ſhall be lawful for all perſons (not foreſtalling or ſel- 
ling the ſame in the ſame market within three months 
after the buying) to buy in open market, lay up, and 
ſell again, ſuch corn aforeſaid, as ſhall have been bought 
at or under the prices before expreſled, 


Stat. 22 & 23 Car. 2. cap. 7. If any perſon ſhall, in | 
_ the night-time, maliciouſly and wilfully burn or cauſe to 


be burnt, any rick or ſtack of corn, he ſhall be guilty of 
felony : But to avoid judgment of death, he may make 
his eleCtion to be tranſported for ſeven years. And three 
juſtices, one whereof to be of the quorum, may deter- 
mine the ſame. See the 9 Ges. I. cap. 22. under Black 
aſt. | 


Stat. 22 Car. 2. cap. 8. ſe. 2, If any perſon ſhall 


ſell corn otherwiſe than by //7nche/ter meaſure, ſealed and | 


{triken by the brim, he ſhall forfeit forty ſhillings on con- 
viction before one juſtice, on the oath of one witneſs, to 
be levied by the churchwardens and overſeers, or ſome 
of them, to the uſe of the poor, by diſtreſs and fale: And 
in default of diſtreſs to he impriſoned till paid, | 

Seat. 3. And if any mayor, or other head officer, 
ſhall knowingly permit the ſame, he ſhall, upon con- 
viction thereof at the county ſeſſions, forfeit five pounds, 
half to the proſecutor, and half to the poor, by diſtreſs 
and fale; and for want of diſtreſs to be impriſoned by 
warrant of the juſtices till payment be made, | 

Stat, 22 & 23 Car. 2. cap. 12. ſett. 2. 
fon who ſhall buy or fell corn without meaſuring, be- 
ing thereunto required, or in other manner than is by 
22 Car. 2. cap. 8. direced, and that without ſhaking of 
the meaſure by the buyer, he ſhall, beſides the penalty 
of that act, forfeit all the corn ſo bought or ſold, or the 
value thereof, to the party complaining. 

Set. 3. And on complaint made to a juſtice of the 
peace, that corn hath been bought, ſold or delivered 
contrary to this act, the proof ſhall lie upon the defen- 
dant, to make it appear by the oath of one witneſs, that 
he ſold or bought the ſame lawfully; wherein if he ſhall 


_ fail, he ſhall torfeit as is ſaid before, to be levied by diſ- 


treſs and fale; which ſhall by the juſtices be diſtributed, 
half to the poor and half to the informer, 
Stat. 22 Car. 2. cap. 13. ſet, 1. It ſhall be lawful 


for every perſon, native or foreigner, at any time to 


tranſport as merchandize all ſorts of corn, although the 
prices exceed the rates in 15 Car. 2. c. 7, and when the 
prices of corn, at the places where the ſame ſhal] be im- 
ported, exceed not the rates following, there ſhall be paid 
for cuſtom theſe rates, viz. for every quarter of wheat 
when the ſame ſhall not exceed 53s. 44. 16s. when 
the ſame ſhall exceed 53s. 44. and not exceed 4/. there 


| ſhall be paid 8s, for every quarter of rye when the ſame 


doth not exceed 40s. 16s. for every quarter of barley, 
malt or buckwheat, when the ſame doth not exceed 325. 
16s. for every quarter of oats when the ſame doth not 
exceed 16s. 5s. 4d. for every quarter of peas and 
beans when the ſame doth not exceed 4os. 16s. each 
quarter to contain eight buſhels, and each buſhel eight 
gallons. 
Seft. 2. 


rates aforeſaid, thexe ſhall be paid the duties payable be- 


fore the making of this a, 


ſ 
is 


Every per- 


— 


When the om of corn ſhall exceed the 
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Sef?, 3. There ſhall be paid for 
hundred weight of French * pearl barls) r Se 
| Continued by 2 W. & M. ftat, x. cap 0 6 em 
Ann. ſtat. 1. cap. 13. fe&. 2. and g Ann. os, 6 
2. => _ perpetual by 3 Geo. 1, 67 * Cap. 6, ſe, 
tat. 1 7ac. 2. cap. Ig. ſea. 2. juſt! | 
for the ſeveral es Viork, Wd Ln " "ce 
ported, are required at their quarter ſeſſions afte "I. 
chaelmas and Eaſter yearly, by the oath of two reg 
tial perſons of the counties, folag neither merchant = 
factors for importing corn, nor intereſted in the ow hy 
ported, and each having a freehold eſtate of Wa: 
leaſehold of 50/. per annum, and by ſuch other wh . " 
to them ſhall ſeem fit, to determine the common market 
prices of middling Englifh corn of the reſpeCtive ſorts in 
the act 20 Car. 2. cap. 13. mentioned ; and to cortif 
the ſame, with two ſuch oaths made as aforeſaid in wn. 
ting annexed, to the chief officer and collector of the 
cuſtoms reſiding in the ports where corn ſhall be impor. 
ted, to be hung up in the cuſtom-houſle, 4 
Sect. 4. The cuſtom of foreign corn imported ſhall 
Lok as according to the prices contained in ſuch certii. 
Sett. 5. All that is to be done by the juſtices of 
peace at their quarter ſeſſions in the counties, ſhall be 
done in like manner in Lendon in Ofober and April 
yearly, by the mayor, aldermen and juſtices; and the 
perſons making ſuch oaths ſhall be no corn-chanller, 
meal-man, factor, merchant or perſon intereſted in ſuch 
corn to be imported, but ſhall be ſubſtantial houſe-keep. 
ers in Middleſex or Surry, qualified as aforeſaid, 
Continued as 22 Car. 2. Cap. 13+ | 
Stat, I1 Jill. & Mar. flat. 1. cap. 12. ſeft, 2, When 
' malt or barley ſhall be at 245. per quarter, rye at 325, 
per quarter, and wheat at 48s. per quart:r, or under, 
in any part of this kingdom, every perſon who ſhall put 
on board in Erglih ſhipping, the maſter and two thirds 
of his mariners being their Majefties ſubjects, any ſorts 
of the corn aforeſaid, with intent to export the ſame, 
ſuch perſon ſhall bring a certificate under his hand con- 
taining the quantity and quality of corn ſo ſhipped, to 
the collectors of the cuſtoms; and upon proof of ſuch 
certificate by one perſon upon oath, and upon bond given 
of 2001. for every hundred tons of corn ſhipped, that 
the ſaid corn (danger of the ſeas excepted) ſhall be ex- , 
ported beyond fea, and not again Janded in England, 
[Vales, Guernſey, Ferſey or Berwick; every merchant ſo 
ſhipping, &c. ſhall receive from the collectors for every 
quarter of barley or malt 25s, 6d. for rye 35. 64, for 
wheat ground or unground 5s. without any fee. And 
upon certificate returned under the common ſeal of the 
chief magiſtrate of any place beyond ſea, or under the 
hands and ſeals of two known Engl; merchants upon 
the place, that ſuch corn was there landed, or upon 
proof that ſuch corn was taken by enemies, 01 perithes 
upon the ſeas, the bond ſhall be delivered up without 
fee. | 
Btat. 1 I//ill, & Mar. flat. 1. cap. 24. if. 15 
Where malt or barley of Engliſh growth ſhall be at 24% 
the quarter or under, rye at 32s. wheat at 485. in Ber- 
wick; every perſon who ſhall put in Ergli/ ſhipping, the 
maſter and two thirds of his mariners being their Majel- 
ties ſubjects, any of the corn aforeſaid from the port # 
Berwick; to export the ſaid corn, and ſhall purtuc ths 
methods preſcribed by the 1 7/1, & Mar. cap. 12 ſhais 
nave the benefit of the ſaid act. _ Th 
Stat. 11 & 12 Jill 3. cap. 20. je. 4. The ſublCf, 
and all duties payable upon exportation of wheat, Rl 
barley, malt, beans, peaſe and other corn, grounc 9 
unground, bread, biſcuit and meal, ſhall ceale. 5 
Stat, 12 & 13 Will. 3. cap. 10. ſect. 23 if he eee 
leor of the cuſtoms have not ſufficient in his han ; 7 
ſatisfy ſuch money as ſhall be due to any pg get 
corn by 1 H/ill. & Mar. flat. 1. cap. 12- luch 746 
ſhall give the perſon demanding ſuch money, V" 
. . ſach perſon for tÞ* 
fee, a certificate of what is due to ſuch Þ a, 
corn exported from ſuch port, certifying to the commi! 


7, which certift- 
fioners that he hath not money ſufficient ; which © oat 


e Cuſtom of 


G O R 


cate being aſixe 


1, the commiſſioners Are required to cauſe the mo- 
duce & 1id in three months by the general receiver, out 
pies wn ie riſing out of ſuch duties in the port of London 
” "chargeable with the ſame. | | 
a5 AT Zen, cap. 29- ſe. 10. For all oatmeal and 

_— beer or bigg, which ſhall be exported from 
Filed, IVales, or Berwick, there ſhall be the like pre- 


ion, As Is to be given by the 


cles of union upon exportation of oatmeal and beer_ 
artl 


4; the merchant bringing a certificate under 
Ro Containing the quantity of ſuch oatmeal and 


beer, to the colleftor of the cuſtoms, and making proof. 


of ſuch certificate by one perſon upon oath, and giving 
pond in 107. for every ton of oatmeal, and for every 
vrty buſhels of beer, that the ſame ſhall be exported 
beyond ſea, and not relanded, which premium the mer- 
chant ſhall receive of ſuch colleCtor ; and upon certih- 
cate returned under 'the common ſea] of the chief ma- 
giſtrate in any place beyond ſea, or under the hands and 
{als of two known Engliſh merchants upon the place, 
that ſuch oatmeal or beer was there landed, the bond 
{hall be delivered up without tee, 

$:8. 15. Ever perfon exporting malt made of wheat 
ſhalt receive of the colleors of the cuſtoms, &c. 5s. 
for every quarter ground or unground, 

Ctat, 2 Geo. 2. cap. 18. ſe. 3. If the juſtices of 
peace ſhall negle&t to determine the prices of corn at 
their quarter ſeflions after Mzichaelmas and. Eaſter yearly, 
ind to certify the ſame to the chief officer and collector 
of the cuſtoms, reſiding in the ports where foreign corn 
may be imported, to be hung up in the cuſtom-houſe as 


is direCted by 1 Fac. 2. cap. 19. in ſuch caſe the collec- 


tor of the cuſtoms at the port of importation is impow- 
ered to receive the duties of the corn imported, ACCOT- 
ding to the loweſt price of the ſame ſort of corn mention- 
ed in 22 Car, 2. cap. 13. | | 

Se. 4. The officers of the cuſtoms ſhall admeaſure 
all corn whereon there is an allowance payable for expor- 
tation; and ſuch admeaſurement ſhall be made by a mea- 
ſure containing four J/inchefter buſhels ; and if ſuch corn 
ſhall be brought to be ſhipped in ſacks, the officers are to 
make choice of two of theſe ſacks, out of any number 
not exceeding twenty, before the ſame ſhall be put on 
board, and thereby compute the quantity intended to be 
ſhipped ; and according to ſuch computation the allow- 
ance ſhall be paid to the exporter, upon his producing a 
certificate from the officers of the cuſtoms, atteſting the 
quantity and quality of the corn ſhipped for exporta- 
tion, | 

Set, 5, Thelike regulations ſhall be extended to the 
aſcertaining the prices and quantity of beer or bigg, oat- 
meal and wheat meal intended for exportation. Provi- 
&:d, that nothing in this act ſhall alter the preſent prac- 


tice of ſhipping corn from the port of London ; but the 


ſane may be meaſured by ſworn meters, by whoſe certi- 
_ gol ſearchers or other officers of the cuſtoms are to 
erty the quantity of corn ſhipped for exportation, as 
hath Bur orattifed? " F bo 
Stat, 5 Geo. 2. cap. 12 ſe. t. It ſhall be lawful for 
the juſtices of peace for the ſeveral counties within Eng- 
land, I-ales and Berwick, wherein foreign corn ſhall be 
imported, at their quarter ſeſſions, to give in charge to 
ue grand jury, to make preſentment of the market 
prices of middling Engliſh corn, of the ſorts mentioned 
n an aCt 22 Car, 2. cap. 12. 
| Rn 2. ouch preſentment ſhall be certified by the juſ- 
ain NI waety's chal oli of the eulloms i every 
uch corn ſha I | 
n the cuſtom-houſe. : OI. O "ms OP 


Sea, 3 The dut f . * 
GD 480 y of foreign corn imported, ſhall be 
pad Xcording to the prices contained in ſuch certifi- 


r Gs, 4. Nothing in this a ſhall prejudice the autho- 
2 £ og by the act I Jac. 2. cap. 19. to the mayor, 
I en _$ jellices of peace in the city of London. 
SERURR, o warrant, cocket, Ec. ſhall be granted 
"7'ng to ſea from any port within England, Wales, 
Ver to any port of the ſame, any foreign corn 


d to the debenture for the corn, and pro- { 


Co kt 


after importation thereof ; and no perſon ſhall tranſport 
any foreign corn, or foreign corn mixed with Engliſh, 
under penalty that all ſuch corn that ſhall be tranſported 
or laden contrary to this aCt ſhall be forfeited, and every 
offender ſhall forfeit 20s. for every buſhel of ſuch corn, 
and the ſhip upon which ſuch corn ſhall be laden ſhall be 
forfeited ; one molety of which forfeitures ſhall be to the 
King, and the other moiety to them who will ſue for 
the ſame; and the maſter and mariners of ſuch ſhip 
wherein ſuch offence ſhall be committed, knowing ſuch 
oftence, and afliſting thereunto, ſhall be impriſoned three 
months. | | 
Stat, 11 Geo, 2. cap. 22. ſed?, 1, If any perſons ſhall 
wiltully and maliciouſly beat, wound, or uſe any other 
violence to any perſon, with intent to deter or hinder 
him from buying of corn : or ſhall unlawfully ſtop or 
ſeize upon any waggon, cart or other carriage, or horſe 
loaded with wheat, flour; meal, malt or other grain, in 
the me to or from any city, market-town or 1ea-port, 
and wilfully and maliciouſly break, cut, ſeparate or deſ- 
troy the ſame, or any part thereof, or the harneſs of the 
horſes; or ſhall unlawfully take off, drive away, kill 
or wound any of ſuch horſes, or unlawfully beat or 
wound the drivers in order to ſtop the ſame ; or ſhall 
ſcatter ſuch wheat, flour, meal, malt or other grain, or 
ſhall take or carry away, ſpoil or damage the fame, or 
any part thereof z every ſuch perſon being thereof con- 
victed before any two juſtices of peace ſhall be ſent to 
the common gaol or houſe of correction, to be kept to 


hard labour tor any time not exceeding three months, 


nor leſs than one month ; and ſhall by the juſtices be 
ordered to be once publickly whipped by the keeper of 
ſuch gaol or houſe of correction, on the firſt convenient 
market-day, at the market-place, between the hours of 
eleven and two. 


Sed?. 2. If any perſon ſo convicted ſhall commit any 


| of the offences aforeſaid a ſecond time, or if any perſon 


ſhall wilfully and maliciouſly pull, throw down, or 
otherwiſe deſtroy any ſtorehouſe or place where corn 
ſhall be then kept in order to be exported ; or ſhall un- 
lawfully enter any ſuch place and carry away any corn, 


flour, meal or grain, or ſhall throw abroad, or ſpoil the' 
ſame; or ſhall —_—— enter on board any ſhip, 
] 


barge or veſlel, and wilfully and maliciouſly take and 
ny away, caſt or throw out therefrom, or otherwiſe 
ſpoil or damage, any meal, flour, wheat or other grain 
therein intended for exportation ; every perſon ſo oftend- 
ing, and being thereof convicted, ſhall be adjudged guil- 
ty of felony, and ſhall be tranſported for ſeven years ; 
and if ſuch offender ſhall return into this kingdom be- 
fore the expiration of the ſeven years, he ſhall ſuffer 
death without benefit of clergy. | 

Sect. 3. No attainder for any offence made felony by 
this act ſhall work corruption of blood, loſs of dower or 
diſinheritance of heirs. | | 

S247, 4. No perſon puniſhed for any offence by this act 
ſhall be puniſhed for the ſame offence by any other 


law. 


Sef?. 5. The inhabitants of every hundred in England, 


wherein any ſuch offence ſhall be committed, ſhall make 


ſatisfaction to all perſons, their executors and admini- 
ſtrators, for the damages they ſhall have ſuſtained by any 
injury done to their properties by any offender againſt this 
act ; the ſum to be recovered not exceeding 1o0/. ſuch 
damages to be levied by the like methods as are preſcrib- 

ed in caſe of actions for robberies on the highway, b 

27 Eliz. cap. 13. and 8 Gee. 2. cap. 16. except ſo muc 
thereof as "relates to giving notice, ' or making freſh ſuit 
and hue and cry, or any other matter otherwiſe provided 
for by this a, | | 
$2. 6. Provided, that no perſons be enabled to re- 
cover damages by this a&t, unleſs they be themſelves or 
their ſervants, within two days after damage doae, ſhall 
give noticewf ſuch offence to one of the conſtables of the 
hundred, or to the conſtable, borſholder, headborough or 
tithingman of the town, hamlet or tithing, in or near 
which ſuch fact ſhall be committed ; and ſhall within 
ten days after ſuch notice, give in their examination 
upon oath, or the examination upon oath of their ſer- 
-X vants, 
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. of,, according to the ſaid computation. 


_ of the ſaid general receiver of the cuſtoms for payment of | 


C OR 


vants, preſent at the time of the fat being committed, | a, with the intereſt pay 
or having the care of ſuch their properties to which ſuch | courſe, reſpect being had to the time 
damage ſhall be done, before any juſtice of peace where | bentures haye been produced to the 


ſuch fact ſhall be committed, whether they know the 
perſons that committed ſuch faCt or any of them; and if 


upon ſuch examination it be confeſſed that they do know | colleCtor of the cuſtoms of any 
the perſdns, or any of them, they ſhall be bound by re- | benture for corn exported, certifyin 
—_ gs ll —prnds wall gp 7 lufficient to pay 
Set. 7. ere any oftence ſha committed againſt | ſo exporte all be produced to tt 
this a and any af the offenders ſhall be apprehend- ſhall "niedigtely cauſe an Nay Kew Sy ae hey 
ed and convicted within twelve months after the offence, | the ſaid debenture, of the day when 
no hundred ſhall be ſubject or liable to make ſatisfaction. | duced ; and ſhall, as ſoon as 
Set, 8. No perſon ſhall be enabled hereby to ſue or | the ſaid general receiver for payment the 


intereſt as grows due thereon by this act 


— to proſecute fuch offenders. 


bring any action againſt any hundred till after the expira- 
tion of one year, nor unleſs the parties ſuſtaining ſuch 


damage ſhall commence their action within two years af- | when he makes payment of the princip 


| | ſuch debenture, is to pay alſo without 
Stat. 24 Geo. 2. cap. 50. ſet. 1, The proper officers | due thereon by this a&t, out of ſuch duties 


ter the offence. 


of the cuſtoms ſhall allow the ſame bounty and no more, 


upon the exportation of 2241b. weight of wheat meal, | of corn. 


or other ground corn whereon there is a Dountty' as Is al- 
lowed upon the exportation of four buſhels of wheat or 
other corn unground, artd ſo in proportion for any 


greater or leſſer quantity : And in caſe ſuch ground corn | debenture, may transfer his ri 
be brought to be ſhipt off in ſacks, the proper officers | and ſuch affignee _y in like manner aſligr. again, 


may make choice of and weigh two ſacks out -of any 
number not exceeding twenty ſacks, and ſo in proporti- 
on for any greater quantity, before or after the ſame be 
put on board for exportation, and thereby compute the 
weight of the ground corn ſo ſhipt for exportation ; and 
the bounty-money upon ſuch wheat meal or other ground 
corn, ſhall be paid to the exporter for ſo much upon his 
producing a certificate from the proper officers of the. 
cuſtoms, atteſting the quantity, quality and weight there- 


Stat. 26 Geo. 2. cap. 15. ſet. 1. If any debenture for 
the bounty on corn exported, payable by the general re-. 
ceiver of the cuſtoms, according to 12 & 13 Will. 3. 
cap. 10, remain unſatisfied more than fix months next 
following the day when produced to the commiſſioners of 
the cuſtoms at London, according to the direCtions of the 
ſaid at; intereſt after the rate of three per cent. per ann, 


ſhall be allowed to the proprietor, his executors, admi- | fecit tallagium ſub nomine ſuo Ix. lib. tam. de Cornagio, 


niſtrators or aſhgns, to be computed from the end of the 
faid ſix months, until the money due on ſuch debenture 
with ſuch intereſt be paid, or until money ſufficient be in. 
the hands of the general receiver of the cuſtoms for that | 
purpoſe, and notice be given thereof, | | 
Set. 2, When money ſufficient ſhall be in the hands 


{uch debentures, as after the expiration of the ſaid fix 
months remain unſatisfied, the ſaid general receiver ſhall 
give notice in writing to be afixed on three or more doors 
of ſome publick places in the cuſtomhouſe London, and 
to be advertiſed in the London Gazette, that on a certain 
day to be limited in the ſaid notice, and on the four days 


next following ſuch day (ſoas ſix days intervene between | 2. 2. c. 4. 22 Car. 2. c.J. 25 Car. 2. c. 3 1 Jas. 2. 


the day of ſuch notice and the day fo limitted, and ſo as 
Sundays and holydays be not included in ſuch four days) 
he ſhall be ready to pay the principal and intereſt due on 
ſuch debentures ; after the expiration of which hve days, 
if payment be not demanded, all intereſt on ſuch deben- 
tures ſhall ceaſe, | 

S222. 3- The principal due on ſuch debentures, with 
the intereſt due before the expiration of the time limited 
in the ſaid notice, ſhall at any time afterwards upon de- 
mand be paid to the proprietor, his executoryg, admini- 
ſtrators or aſſigns. | 

$2. 4. It at any time after the day prefixed by order 
of the commiſſioners of the cuſtoms, for the payment of 
{uch debentures, and before the end of fix months next 
following the day on which the ſame are produced to 
them, the general receiver of the cuſtoms have money in 
his hands Picient to gary” the ſame ; and the like no- 
tice be given that he is ready to make payment ; and no 
demand be made within the time limited in ſuch notice, 
then no intereſt ſhall be allowed on ſuch debentures. 

$2&. 5. All debentures for corn exported payable by 
the general receiyer of the cuſtoms, according to the ſaid | 


cuſtoms, without any other preference, 


ſhire. 


ſenes monaſterii bibant inde in feſtis ſanftorum. Ju Freſne, 


COR 


able by this a&, ſhall he Paid in 
S When ſuch Jes 

commullionery of the 
Sect. 6, When any certificate under the hand of th 
port, affixed to an "a 
8 that he hath not 


what is due for corn 


ment to be made 

the ſame was lo ay 
may be, ſign their order tg 
reof, and of ſuch 


Seft. 7, The ſaid general recciver of the: cuſtom; 
» 


al due on any 
fee the intcref 
as are Charge. 


able with the payment of any money for the exportation 


Set. B. Every perſon to whom any money ſhall he 
payable by virtue of any ſuch debenture, his EXeCutors 
adminiſtrators or aſſigns, by aſſignment indorſed upon ſuch 


ght therein to any oth, 


For the penalty of adulterating corn or flour, fee 4; 
Geo. 2, c. 29. ſef. 22. (explained and amended | 
Geo. 3. c. 11.) under title Bzead, See Foutftaliinun; 

 Toznage, (Cornagium, from the Lat. cornu,) And in 
our Common law fignifies a kind of grand ſerjeauty: 
The ſervice of which tenure is to blow a horn, when 
any invaſion of the Northren enemy is perceived, And 
by this many men hold their 1:nd Northward, about the 
Wall commonly called The Picts Yall. Cambd, Brit, 
pa. bog. and Littl. fol. 65, But by ſtat. 12 Car, 2, 
24. all tenures are turned into fee and common ſocage, 
Co. on Littl, fol. 107. ſaith, that in old books it is called 
horn-geld; ſed quere. See Yon-geld, 2 I"ft. fe 9. 
This old ſervice of horn-blowing was afterwards paid in 
money, and the ſheriff accounted for it under the title of 
Cornagium. Memorand. quod cum vicecomes Cambrie |e- 
deret compotum ad Scaccarium apud Salop, idem vicecomes 


quam de aliis lors Mem. in Scacc. 6 Ed. 1. 
Toznare, To blow in the horn. Faciat cornare ne 

videatur furtive facere, Mat. Parif. p, 181. | 

Coznavi, Warwick, Worceſter, Staffordſhire, and Che- 


Comnextile, See Gutter-tile. 
To:nu, A drinking-horn, Et cornu menſe mee ut 


Sometimes it ſignifies an ink--horn. Tpſo Domino Radu! 
teſtante qui tenuit cornu dum ſcriptor notavit, &c, Mon. 
1 tom. pag. 559. | | 
Comwall; Power to make leaſes of the dutchy ot 
C:rnwall, 21 Fac. 1. c. 29, 1 Car. 1c. 2. 13 Car. 2. 


c. 9. 5 Will, & Ma. c. 18. 12 & 13 Ill. 3.6. 13 
i Ann. A. 1. c. 7. ſet. 8. 6 Ann. c. 25. 12 Ann. ft.2. 
c. 22. 24 Geo. 2. c. 50. 1 Geo. 3. c. 11. Aﬀaizes for 
Cornwall not confined to Lawunceſiin, 1 Geo. I» & 45+ 
Leaſes of Princes of JI/ales of land in Coruwall where 
'go00d, 10 Geo. 2. c. 29. ſet. 9, 10, IT. He 
: Stat. 33 Geo. 2. c. P F fra. I. Whereas his Majeſty 
now ſtands ſeiſed of the dutchy of Cornwall ; for obviating 
doubts relating to his Majeſty's granting leaſes, and we 
king copies of offices, lands, and hereditaments, ke 
of his ſaid dutchy, or thereunto annexed, Be 1t enacted, 
That all leaſes or grants, made or to be made by copy © 
court-roll, according to the cuſtom of the reſpective M2 
nors of the ſaid dutchy, or thereunto annexed, 2n0 3 
leaſes and grants made or to be made within leven ) _ 
next enſuing, by letters patents or indentures _ ” 
great ſeal or ſeal of the Exchequer, or by COPY 0 pv : 
roll, according to the cuſtom of the reſpectuve manor h 0 
any offices, meſluages, parks, lands, tenements 9.0 
ditaments (other than honours, lordſhips or cp pe : 
cel of the poſſeſſions of the ſaid dutchy or annex* 0 


fame, ſhall be good againſt che King, his heirs and.ue 


C O R 


firs, and againſt all other perſons that ſhall hereafter 


:nherit or ©NJOY the ſaid dutchy, by force of any at of | 


parliament Or other limitatiqn. 


9.2, 2. Provided that every ſuch leaſe or grant be not | 


for more than one, tWO or three lives, or for one and 
thirty years Or under, or for ſome term of years deter- 
minable upon one, tWO or three lives; and if ſuch leaſes 
or grants be made 1n reverſion, that then the ſame, to- 
«her with the eſtates in poſſeſſion, do not exceed three 
Fives, or the term of one and thirty years, and be not 
ciſpuniſhable of waſte; and ſo as upon every ſuch leaſe 
g: orant be reſerved the uſual rent or more, or ſuch rent 
a5 hath been reſerved for the ſame hereditaments, for the 
-eater part of twenty years next before the making the 
£11 leafgs; and where no ſuch rent hath been referved, 
that then upon every ſuch leafe there be reſerved a rea- 


{>nable rent, not under the twentieth part of the clear 


yearly value; and all leaſes and grants otherwiſe ſhall be 
odd | 
og. 3. All covenants, conditions, and other agree- 
ments in every leaſe, grant, or Copy of court-roll made 
as aforeſaid, ſhall be good as well for and againſt them 
to whom the On of the ſame hereditaments ſhall 
ome, as for and againſt them to whom the intereſt of the 
w leaſes, grants or copies fhall come, as if the 7 at 
the time of making wy PE &c. were ſciſed of 
1 abſolute eſtate in fee ſimple. 
; $22. 4. Saving to all perſons (other than the King, 
and his heirs and tucceflors; and the Dukes of Cornwall 
and their heirs; and all perſons that ſhall hereafter have 
the ſaid dukedom of Cornwall by force of any aft of 
parliament or other limitation) all rights, 
Cot8y, (Coredium) ſignifies in the Common law, a 
ſum of n—_ or allowance of meat, drink and cloathing, 
' Gue to the King from an abbey, or other houſe of reli- 
gion, whereof he is the founder, towards the reafonable 
= ro - wy elec of wy naw being pt » Cs 
non, as he thinketh good to beſtow it on. And the 
bifſerence 'between a corody and a penſion ſeemeth to be, 
that a corody is allowed towards the maintenance of any 
of the King's ſervants that liveth in the abbey ; a penſion 
is given to one of the King's chaplains, fa his better 
maintenance in the King's fervice, until he may be better 
provided of a benefice. Os both theſe, read F, N. B. 
f. 230, 231, 233. who there ſetteth down all the corodzes 
and pen/jons certain, that any abbey, when they ſtood, 
was bound to. perform unto the King. There is mention 
alſo of a corady in Staundf, Prerog. 44. And this appears 
an ancient law; for in Jet. 2. cap. 25. it was ordained, 
that an aZiſe ſhall lie for a corody: 1t is alſo apparent in 
the ſtatute 34 & 25 HH. 8. cap. 26. that corodies belonged 
ſometimes to biſhops from monaſteries. And by the New 
Terms of the law, that eorody may be due to a common 
perſon, by grant from one to another, or of common 
- Iivht, to him that is.a founder of a religious houſe, not 
holden in frank-almoine, for that tenure was diſcharged 
0 all corodies in itſelf ; By which book it appeareth alſo, 
at a corody 1s either certain or uncertain, and that it 
—_ tor life, for years, in tail, or in fee. See Terms 
010: Ley, | | 
Cirody ſeems to be ancient in our laws; for in TY. 
2.C. 5. It is ordained, that an afſiſe ſhall lie for a corody, 
It is alſo apparent by the ſtatute 34 & 35 Hen. 8. c. 20. 
that corodies belonged ſometimes to biſhops and nobleme 
from monaſteries, - See 2 Infl. 030, | | 


Sotant=— gued n3s Radulphus aþbas monaſterii St. Jo- 
” hannis de Haghmon & ejuſdem loci conventus ad inſtan- 
tam & ſpeciale rogatum excellentiſſimi & reverendiſſimi da- 
mm nfiri Thome comitis Arundelie & Surreiz, dedimus 
—Koberto Lee unum corodium pro termino vite ſue, eſ- 
ſendocum abbate mona/ſterit prediftiarmigerum, cum uno gar- 


Cone & 4; 
fiFeientia 


ubus equis ; capiendo ibidem eſculenta & poculenta 
pro ſeipfo, ficut armigeri abbatis, qui pro tempore 


"ernt, captunt & percipiunt; & pro garcione ſuo, ſicut 

watts & armigerorum ſurrum capiunt & perci- 
caprends etiam pro equis ſuis fernum & prebendam. 
ty £2 quod idem Robertus habeat veſturam armigerorum, 


at, 3. 5, Mon. Ang]. 2 part. f. 933. a. 


far es abbat 
firnt , 


” C 


C O R 


C290dio Habend)o, Is a writ, whereby to exat a c- 
rody of an abbey or religious houſe, . See Taal; fee 
alſo Reg. Orig. f. 264. | | | 

Towna mala, or Mala corona, The clergy were for- 
merly fo called, who abufed their charater. Radulphus 
cognomento clericus quia copioſe litoratus fuit, & mala co- 
_ qria militaribus exercitiis inſerviens. Wiltus Gemel, 
1D. 7. C. IO. | 

Towna flericalis, See Coſf, 

Toonare filios, The old villas, or thoſe who held 


| in villenage, were forbid coro#are filios, 7. e. to make their 


ſons prieſts, to let them be ordained ; becaufe ordination 
changeth their condition, and gave them liberty to the 
prejudice of the lord, who could before claim them as his 
natives or born ſervants. Homo coronatus, was one 
who received the firſt tonſure, as preparatory to ſuperior 
orders. Injuſtum mihi videbatur illa tam ſanta loca in 
quibus nutritus, & coronatus fueram, atque ad ultimum or - 
dinatus, relinquere. Aſter, de rebus oft Alfredi. p. 14. 


The tonſure was in form of a corona, or crown of thorns. 


Wilfridus——Tonſure# formulam in modum corone 


ſpinee, caput Chriſti cingentis, ab archiepiſcopo ſuſcepit. 


Eddius in vita Wiltrid. c. 6. 


Cozonatoze eligendo, Is a writ, which after the death 
or diſcharge of ahy coroner, is direed to the ſheriff out 


of the Chancery, for the choice of a new coroner, and to 


certify into the Chancery both the eleCtion and name of 
the party elected, and to give him his oath, See J/2/. 2. 
cap. 10. and F., N, B. fol, 163. and Reg. Orig. fel, 177. 

CTozoner, { Coronator, a corona) Is an ancient officer 
of this land, (for mention is made of his office in 
King Athel/tar's charter to Beverley, an. 925).) and is 
fo called, becauſe he deals wholly for the King and Crown. 
There are four of them commonly in every county, in 
ſome fewer, and in ſome counties but one : They are 
choſen by the freeholders of the ſame by the King's writ, 
and not made by letters patent, Crompt. Furiſd. f. 126. 
This officer, by the ſtatute of Jem. c. 10. ought to be 
a ſufficient perſon, that is, the moſt wiſe and diſcreet 
knight that beſt would and might attend upon ſuch an 
office, Fhere is a writ in the Regi/t. niſi fit miles, f. 
I77. b. whereby it appears, it was ſufficient cauſe to re- 


| move a coroner choſen, if he were not a knight, and had 


not an hundred ſhillings rent of freehold. The Lord 
Chief Juſtice of the King's Bench is the ſoverergn coroner 
of the whole realm in perſon, 7. e. whereſoever he is, 
Lib. Affiſarum, f. 49. Coke, lib. 4. caſe of IVardens, &c. 
of Sadlers, f. 57. b. The office of a caroner eſpecially 
concerns the pleas of the crown : but what anciently 
belonged to him, read at large in Braften, lib. 3. tratt. 2. 
cap. 5, b, 7 & 8. Britton, cap. 1. Fleta, lib. x cap. 18. 
and Horn's Mirror, lib. 1. cap. Del Office del Coroners. 
But more aptly for the preſent times, Staundf. PJ. Cor. 
[ib. 1. cap. FI. | 
There are alfo certain ſpecial coroners within divers 
liberties, as well as thoſe ordinary officers in every county; 
as the coroner of the verge, which is a certain compaſs about 
the King's court, whom Crompt. in his 7uri/d. fol. 102. 
calls the coroner of the King's ws 4 of whoſe authority 
ſee Coke's Rep. lib. 4. f. 46. By certain charters be- 
longing to ſome colleges and corporations, they are licenſed 
to appoint their coroner within their own precincts. Of 


this office ſee alſo 4 [n/?. fel. 271. Smith de Rep. Angl. 
lib. 2. cap. 21. and Lamb. Eiren. cap. 3. pag. 380. And 


of the coroner's office in Scotland read Skene, verbe Iter. 
The coroner, tho' 7n original later than the ſheriff, was 
nevertheleſs very ancient; he was of the two the greater 
ſervant or officer. His work was to inquire upon view 
of manſlaughter, and by indictment of all felonies as done 
contra coronam, which formerly were only contra pacem, 
and triable only by appeal ; as alſo he was to inquire of 
all eſcheats and forfeitures, and them to ſeize; he was 


alſo to receive appeals of felonies, and to keep the rolls of 


the Crown pleas within the county, It is evident he 

was an officer in Alfred's time; for that King put a 

judge to death for COLORS ane to ſuffer death upon the 

coroner's record, without allowing the delinquent liberty 

of traverſe, This officer was made alſo by election of 

the freeholders in their county-court, as the ſheriff wat, 
| an 
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and from amongſt the men of chiefeſt rank in the coun- 


ty, and ſworn in their preſence, but the King's writ 


| lead the work, Bacon of Government 66. 


His nam? is derived a corona, and fo called becauſe he 
is an officer of the crown, and hath conuſance of ſome 
pleas which are called placita corone. 2 Inſt. Jl. _ 

Coroners in every county, and ſheriffs were ordain'd 
to keep the peace, when the earls diſmiſſed themſelves of 
the cuſtody of the counties and bailiffs in place of hun- 
dreds. 2 Inft. 31. cites The Mirror, c. 1 /. 3. 

They are of ſo great yes any that their commencement 


is not known ; per Dodderidge J. 3 Bulſt. 196. Paſch. 


14 Fac. 


1. Who may be a coroner, how elefted, and in what 
places he hath juriſdiftion, | 


2. Of his duty and _— in taking inquiſitions ; and 
of traverſing and quaſhing ſuch inquiſitions. 


3. His power and duty in returning writs, and in other 
matters. 


4. How puniſhed for miſdemeanors ; and how diſcharged 


or removed. 


5. Of the fees that he may lawfully take. 


1 Who may be a coroner, how elefted, and in what 


places he hath juriſdiftion. 


_ By ſtat. Weſtm. I. c. 10. made 3 Ed. x. it is enaCt- 
ed, ©* That through all ſhires ſufficient men ſhall be 


| choſen to be coroners, of the moſt loyal and wiſe knights, 


which know, will, and may beſt attend upon ſuch of- 
fices, and which lawfully ſhall attach and preſent pleas 
of the crown.” | | 
In ancient time none under this degree were choſen. 
2 In}t. 32, 176. The ſtatute of Merton, made before 
this at, ſuppoſes them to have been Knights. 23 A. 
I. 7.—And in the writ De coronatore exonerand», his not 
eing a __ is mentioned as a ſufficient cauſe for the 
diſcharge of a coroner. Regi/ter 177. F. N. B. 164. 
4 In/t. 271. But as the Chief intent of this ſtatute was 
to prevent the chooſing of perſons of mean ability, it 
ſeems the deſign of it is ſufficiently anſwered, by chooſing 
men of ſubſtance and credit; and as the Ante Sos uſage 
for ſeveral ages paſt has been accordingly, it ſeems to £ 
no objection at this day, that the perſon choſen is not a 
knight. 2 Leon. 160. 2 Hawk. P. C. 42, 43. 
| By flat. 14 Ed. 3. cap. 10. it is enacted, That no 
coroner be choſen unleſs he have land in fee ſufficient in 
the ſame county, whereof he may anſwer to all manner 
of people. | I 
By ſtat. 28 Ed. 3. cap. 6. it is enacted, © That all 
coroners of the counties ſhall be choſen in the full coun- 
ties, by the commons of the ſame counties, of the moſt 
meet and lawful people that ſhall be found in the ſame 
counties, to execute the ſaid office; ſaved always to the 


King and other lords, who ought to make ſuch coroners, 


their ſeignories and franchiſes,” | 

By the commons] But none but freeholders have votes. 
F.” N.. B: :x64. 8. P. GC. 19. 2 Hawk. Þ C. 4% 
for none but ſuch are ſuitors to the county court, 22 

n/t. 99. 2 Rol. Abr. 121. ON | 

Saved to the King, &c. their franchiſes] Such franchiſe 
may be claimed by the King by preſcription ; but it is a 
privilege of ſo high a nature, that no one can well in- 
title to it otherwiſe than by grant from the crown. Co. 
Lit. 144. a. 2 Hawk. P. C. 44. 


Although they are choſen by the county, yet it muſt 


be purſuant to the King's writ _— out of and return- 
able into Chancery ; but as their authority proceeds from 
the election, it does not determine by the demiſe of the 
King : Hence alſo, if they prove inſufficient to anſwer 
the fines and duties incumbent on them, the county, as 
their ſuperior, ſhall anſwer for them. 22 Hawk. P. C. 
43- 2 Inft. 174. 

The writ for the election of a coroner firſt recites the 
death or diſcharge of one or more former coroners, and 
then commands the ſheriff to cauſe one other, or more, 


C OR 


as the caſe is, to be choſen in a full coun 

aſſent of the county, according to the 

aute in mt caſe made and provided ; wh 
( 


ty-court | 

» OY the 
for m of the |; 
0 having taken 


' his oath (which is adminiftred to him b *@\ - 
the uſual manner, may do all things ares Aral Jin 
office of a coroner, &c. and then it concludes wit _ 
manding the ſheriff to certify to the court the wc 
the perſon choſen. 2 Hawk. P. C. 43. whey 
A common merchant being choſen a coroner was 
moved, for that he was communis mercator, + Inſt oY; 
A coroner hath no juriſdiction of offences commited 
on the open ſeas, between the high ar:d low water mark 
when the tide is in, but he hath an authority over of. 
fences committed in ſuch places when the tide is out. - 
Inſt. II}. 5 Co, IO7. 2 Hawk. P. C. Cc, 44, Hh 
By ſome it is laid down as a rule, that he may inquire 
of a felony committed on the arms of the ſea where » 
man may ſee from the one fide to the other, 0 


| Moor 892. H. P.C. 111. 8. P. C. cr, And 


And 
others his power is confined to ſuch parts of ls 6 


| where a man ſtanding on the one fide, may fee what is 


done on the other. Fitz. Coron. 399. 4 Infl. 140, 
Rol. Abr. 169. 399+ 4 oft. 140, 2 


At Common law, the coroner or the county could not 


| intermeddle with offences done within the verge of the 


King's court; nor the coroner of the hoſtel or King's 
houſe, with thoſe committed in the county without the 


| verge ; which proved inconvenient, by reaſon of the re. 
| moval of the King's court before an inqueſt could be 


taken, 2 [nft, 550. 2 Hawk. P. C. c. 45. And 
therefore by ſtatute of Articuli ſuper chartas, cap, 3. It is 
ordained that from thenceforth in caſes of the death of 
men, whereof the coroner's office is to make view and 
inqueſt, it ſhall be commanded to the coroner of the 
county, that he, with the coroner of the King's houſe, 
ſhall do as belongeth to his office, and inroll it, &, _ 
If an indittment, taken befdre the coroner of the 
county, and the coroner of the King's houſe, does not 
appear, on the face of it, to have been of an offence 
within the verge, it is ſufficient ; for it ſhall not be ſaid 
to be good, as taken before the coroner of the county; 
and void as taken before the other : for it was taken in- 


| ey between them both, and perhaps the coroner of 


the houſe was the principal actor, and the jury moſtly 
ſwayed by his direC&tions. 4 Co. 46. 2 1n/t. 550. 2 
Hawk. P. C. c. 45. 

If the ſame perſon be coroner of the county, and allo 


| of the King's houſe, an indictment of death within the 


verge, taken before him as coroner both of the county 
and of the King's houle, is good. 4 Co. 46. 3 Inft. 
134. 2 Leon 160. 

By ſtat, 33 Hen. 8. cap. 12. it is ena&ted, © That all 
inquiſitions upon the view of perſons ſlain within any of 
the King's palaces or houſes, or any other houſe or 
houſes, at ſuch time as his Majeſty ſhall appear to be 
there demurrant or abiding in his 'royal perſon, ſhall be 
taken by the coroner for the time being of the King 3 
houſhold, without any adjoining or aflifting of another 
coroner of any ſhire within this realm, by the oath 0! 


” bl 
twelve or more of the yeomen, officers of the Kings 


houſhold, returned by the two clerks controllers, the 
clerks of the check, and the clerks marſhals, or one ol 
them for the time being of the ſaid houſhold ; to whom 
the ſaid coroner of the ſame houſhold ſhall direct his pre- 
cept, which coroner ſhall be from time to time appt” 
ed e' the lord great maſter, or lord ſteward. for _ 
time being ; and that the ſaid coroner ſhall certify under 
his ſeal, and the ſeals of ſuch perſons as ſhall be {worn 
before him, all ſuch inquiſitionsbefore the {laid lord mas 
ſer, or lord ſteward.” 


2. Of his duty and authority in ta#ng inquiſitions 3 and 
of traverſing and quaſhing ſuch inquiit1ons- 


No coroners ſhall hold pleas of our crown. Mag. 
Char fe Co I7o | : 


Before this ſtatute, the coroner had the ſame authority 
he now hath, in caſe any man come to a violent or 


out- 


C O R 
oa als of death by bill, &c. This au- 

oats, Er viz. the by dag ſolely to take an 
thority 0. ſuper viſum corporis, and to take an appeal, 
jndjctme! the appeal, and the court remains to this day ; 
and to ENteT -oceed no further either upon the indiftment 
but Þe wg w to deliver them over to the juſtices; and 
or app. "'cd to them by the ſtatute of 77. 1, cap, 10. 

2 _ appears by all our old books, book-caſes, and 
And t . experience. 2 Inft. 32. hid. 176. S, P. 
continu 1.7 1. commonly called De officio coronats- 
'by "hgh ed , © "That the coroner, upon informa- 
P15, i al o to the places where any be lain, or ſud- 
vie Jead _ wounded, and ſhall forthwith command 
f the next towns, or five or fix to appear before 
. i ſuch a PIaCe3 and when they are come hither, the 
"nu inon the oath of them, ſhall inquire in this 
m_— kat is to Wit, if they know where the perſon 
—_— whether it were in any houſe, heJd, bed, ta- 
Wa 
my ou Ae who were culpable, either of the a&, and 
- OY preſent, either men or women, and of what 
— they be (if they can ipeak, or have any diſ- 
0. n) and how many foever be found culpable by in- 
tion in any the manners aforeſaid, they ſhall be 
| ror al delivered to the ſheriff, and ſhall be commit- 

” 1 to the gaol; and ſuch as be found and be not cul- 
te ve, ſhall be attached until the coming of the juſtices, 
3 F their names ſhall be written in the coroner's rolls : 
If t fortune any ſuch man to be lain, which is found in 
the fields, or in the woods ; firſt, 1t 1s to be inquired, 
whether he were flain in the ſame place or not; and if 
he were brought and laid there, they ſhall do as muCh as 
they can tO follow their ſteps that brought the body thither, 
whether he were brought upon a horſe or in a cart; it 
ſhall be inquired alſo, if the dead perſon were known, 
or elſe a ſtranger, and where he lay the night before ; 
and if any be found culpable of the murder, the coroner 
ſhall immediately go into his houſe, and ſhall inquire 
' what goods he hath, and what corn he hath in his 
range ; and if he be a freeman, they ſhall inquire how 
much land he hath, and what it is worth yearly ; and 


denly 


four. 0 


——_—_—_ 


further, what corn he hath upon the ground ; and when 


they have thus inquired upon every thing, they ſhall cauſe 
all the land, corn and goods to be yalued in like manner, 
as if they ſhould be ſold incontinently ; and thereupon 
they ſhall be delivered to the whole townſhip, which 
ſhall be anſwerable before the juſtices for all ; and like- 
wiſe of his freehold, how much it is worth yearly, over. 
and above the ſervice due to the lord of the fee, and the 
land ſhall remain in the King's hands until the lords of 
the fee have made fine for it; and immediately upon 


theſe things being inquired, the bodies of ſuch perſons 


being dead or ſlain, ſhall be buried ; in like manner, it 
is to be inquired of them that be drowned or ſuddenly dead, 
and after juch bodies are to he ſeen, whether they were 
ſo. drowned or lain, or ſtrangled, by the ſign of a cord 
tied trait about their necks, or about any of their mem- 
bers, or upon any other hurt found upon their bodies ; 
whereupon they ſhall proceed in the form aforeſaid ; and 
if they were not ſlain, then ought the coroner to attach 
the finders, and all other in company. 

** Alſo all wounds ought to be viewed, the length, 
breadth and deepneſs, and with what weapons, and in 
what part of the body the wound or hurt is, and how 
many be culpable, and how many wounds there be, and 
who gave the wound ; all which things muſt be inrolled 
in the roll of the coroners; alſo horſes, boats, carts, 
Ec, whereby any are flain, that properly are called deo- 
Gands, ſhall be valued and delivered unto the towns, as 
2 before is ſaid,” : 


In the conſtruction of this ſtatute, the following points 
ſeem to be agreed upon ; | 

That the ſtatute being wholly direQtory, and in affir- 
mance of the Common law, the coraner is not thereby 
reltrained from any branch of his power, nor excuſed 
irom any part of his duty not mentioned in it, which 
w_ incident to his office before; and therefore though 


2 ute mentions only inquiries of the death of per-- 


OL, I 


ompany, and who were there ; likewiſe it is | 


| veſted in the King by that inqueſt, the prop 


CC OR 


ſons ſlain, drowned or ſuddenly dead, yet the coronet 
ought alſo to inquire of the death of thoſe who die in 
priſon. 2 Hawk. P. C. 47 Fitz. Coron. 421. 3 Inft. 
$2, 91. Bro. Coron 168. 8. P. C. 51, | 

An inquiſition of death, by the oaths' of lawful men 
of the county, is ſufficient, without ſaying that they 
were of the next towns ; ſo that it appear at what place, 
and by what jurors, by name, it was taken, and that 
ſuch jurors were ſworn. 2 Hawk. P. C. 47. 

t 1s clearly agreed, that the inqueſt ſhall be taken on 
the view of the dead body, although the ſtatute be ſi- 
lent in this matter ; and that an inqueſt otherwiſe taken 
by the coroner, is void. 2 Hawh. P. C. 48. 

If a dead body, whereon an inqueſt ought to be taken, 
be interred, or ſuffered to putrify, before the coroner 
hath viewed it, the gaoler or townſhip ſhall be amerced. 
2 Hawk. P.( | ; 

Alſo it hath been reſolved, that a coroner may law- 
tully within convenient time, as the ſpace of fourteen 
days after the death, take up a dead body out of the 
grave, in order to view it, not only for the taking of an 
inqueſt, where none hath bezn taken before, but alſo for 
the taking of a good one, where any inſufficient one 
hath been taken before, 2 Hawk. P. C. 48. 
| It is not neceſſary that the inquiſition be taken in the 
very ſame place where the body was viewed; and it hath 
been reſolved, that an inquifition taken at D. on the 
view of the body lying dead at. L. may be good. 2 
Hawk. P. C. 48. __ IT 

A coroner cannot inquire of any acceſſories after the 


« 494+ 


fact; and therefore it hath been reſolved, that an indit- 
ment of '. $8. before a coroner, for having received and. 


comforted one who had been guilty of a murder, is void, 
—But he may make inquiry of the acceſſories before the 
fact ; and alſo may inquire whether any ſo guilty have 
fled for the ſame; for which they forfeit all their goods 
and chattels., 2 Hawk. P. C. 48. Fa, | 
A coroner may, and ought to inquire of all the cir- 


be found by his inqueſt, that the perſon deceaſed was 


killed by a fall from a bridge into a river, and that the- 


bridge was out of repair, by the default of the inhabi- 
tants of ſuch a town, and that thoſe inhabitants are 
bound to repair it, the townſhip ſhall be amerced. 2 
Hawk. P. C. 48. pt 

The Jaw gives ſuch high credit to an inquiſition of 
death, found before a coroner, that ancient 
would not receive a verdict, acquitting a perſon of the 
death of a man found againſt him by the coroner's inqueſt, 


—_ 


unleſs the jury finding ſuch acquittal, had alſo found what 


other perion did the fat, or by what other means the 
party came to his death ; becauſe it appeared by the co- 
roner's. view, on record, that a perſon was killed: But 
it is agreed, that the judges cannot compel a jury to 
make ich farther inquiry on an acquittal of a defen- 
dant from any other indi&tment, becauſe it doth not in 
ſuch manner appear of record by any ſuch inquiſition 
that a perſon is dead : And it ſeems hard to reconcile the 


matter with reaſon in any caſe, unleſs it appear in the 
courſe of the eyidence by what other means not men- 
tioned in- the indictment, the party loſt his life; for it 
ſcems hard, that a jury ſhould be in any caſe compelled 
to find a matter upon their oaths, which they have na 
evidence to ſupport; and therefore if it no way appear to 
them, by what other means the death jin queſtion was 
occaſioned, it ſeems difficult to maintain that it ſhall not 
be ſufficient for them to declare ſa to the court, 2 
Hawh. P. C. 49, 50. | T | 

| Alfo it hath been formerly held, that if a perſon were 
flain, and upon the coroner's inqueſt ſuper viſum corporis, 
it were found that F. 8, fled, though F. $. were after- 
wards acquitted bath of the felony and flight, yethe for- 
feited his goods ; for the coroner's inqueſt is ſo Glens, that 
it is not traverſable; alſo when the goods are once. lawfully 


| cannot ' be! diveſted, | But this opinion is harſh and un- 
| 7 '© SOILS reaſg- 


cumſtances of the party's death, and alſo of all things 
which occaſioned it; and therefore it is ſaid, that if it 


ly the judges 


ſaid practice of compelling a jury to find ſuch farther 


7 of them 
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reaſonable, that a man ſhall be hable to forfeit all his | 


goods, which may perhaps be all that he is worth, by an 
inqueſt taken in his abſence, without either hearing him, 
or giving him an opportunity of defending himſelf. . 2 
Hawk. P. C. 53, 54+ | | 

The coroner's record of an abjuration, or of the con- ; 
feſſion of breaking priſon, or of the confeſſion of a fe- 
lony by an approver, eſtops the party, not only from tra- 
ver{ing the confeſſion, but alſo from alledging that it was 
taken from him by dureſs, &c. And it is faid that if 
the party plead that he is not the ſame perſon, he ſhall be 
concluded by the coroner's recording that he 1s the ſame. 
perſon; yet in theſe caſes it ſeems, that the judge may 
in diſcretion, to inform his conſcience, take an inquiry 
from the people living next the place, of the whole cir- 
cumſtances of the matter. See 2 Hawk. P. C. 53. 

If it be found by a coroner's inqueſt, that a murder 
was committed in ſuch a town, and that the murderer 


eſcaped untaken, the townſhipcannot traverſe ſuch eſcape, Þ 


becauſe it makes them only liable to an amercement, & 
de minimis non curat lex. 2 Haw. P. C. 53.8. P.C. 24. 
Alſo it is ſtrongly holden in fome books, that an in- 
queſt of ſelf-murder, found before a coroner, cannot be 
traverſed ; but the contrary opinion being alſo holden | 
by books of as great authority, and ſeeming alſo to be 
more agreeable to the general tenor of the law in other : 
caſes, it ſeems to be the better opinion that ſuch inqueſt 
being moved into the King's Bench by certiorar;, may be 
there traverſed by the executor or adminiſtrator of the 
perſon deceaſed; or in cafe the coroner's inqueſt find 
him to have been a lunatic, by the King or the lord of 
the manor. 2 Hawk, P. C. 54. | 
If a coroner appear to have been corrupt in taking an 
inqueſt, it ſeems that a melzus inguirend* ſhall go to the 
ſpecial commiſſioners, who ſhall proceed not on view, 
- but upon teſtimony, and the coroner ſhall have nothing 
to do with ſuch inqueſt; but where his inqueſt is quaſhed 
for want of form only, he ſhall take a new one in like 
manner, as if he had taken none before. 2 Hawk. P. C. 
Inquiſition was taken before the coroner in Oxford- 
ſhire, upon the death of the Earl of B. and being remov'd 
into B. R. it was mov'd to quaſh it, for that it was 
praſentatum exiſtit per juramentum A. B. C. naming the 
reſt of the jury, but omitted (proborum & legalium homi- 
num) nor did it fay Bud ſeipſum percuſſit. Dodderidge and 
Haughton held 1t inſufficient for both reaſons, and though 
the indictment is virtute offici: by the coroner, yet he is 
bound to the rule of the law in the execution of his 
office, and cannot impanel outlaws and villains, and the 
words in the writ commanding the ſheriff to inquire per 
facramentum proborum & legalium hominum, ſhew that the 
Jaw intended of what condition it ſhould be. Paln 282. 
Paſch. 20 Jac. B. R. The Earl of Berkſhire's caſe. _ 
Inquiſition before the coroner found, that S. H. paſſing 
a bridge between W. and B. in com. H. by reaſon of a 
breach in the bridge fell into the river, where he was | 
drowned, and that the bridge 1s in the will. of, Tc. and 
in magn9 decaſu by default of the inhabitants there ; it was 
held, that the coroner may find ſuch a nuſance as occa- 
ſions the death of a man, and that the townſhip ſhall be 
amerced thereupon ; but becauſe it was not found that 
the town was bound to repair this bridge, the indictment 
as to that was quaſhed, Allen 51. Hill, 23 Car. B, R. 
Samuel HalPs caſe. ws 
M. B. of Gray's Inn, being drowned in a ducking- 
pond, the coroner's inqueſt found him felo de ſe; but up- 
on ſeveral affidavits produced that he was diſtemper'd in his 
head, the court was moved, that the inquiſition might 
not be filed, eſpecially ſince the coroner would not ſuffer 
any witneſſes to be examined in the behalf of the admi- 
niſtrator of B. to prove that he was diſtemper'd in mind, 
and for that reaſon they granted a new trial but becauſe 
the inqueſt could not be ſuper viſum corports, It was or- 


dered that the inqueſt ſhould be made by fix of the former 
jury, of which there were 18 ; that 14 of them had found 


him felo de ſe but 4. diſſented; ſo 3 of thoſe 4, and 3 more 
of thoſe who had faund him guilty, and 6 new jurors were 


| might be taken before the Ch 
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on both ſides, which ought to be done b 


Y all coroner; 
quiſttions taken 
ble ; and it Was 
1s new inquiſition 
ef ief Juſtice, wh Itted, 
that he could do it in any place, he being Chief cam, 


of England, but would not grant tha ; 
becauſe it was the SAR. of RL NOI tan 
any witneſles againſt the Kinp, and not an ot to hear 
viour of him in his office, which was the ag: vagus 
complaint ; thereupon the jury proceeded before N yg 
roner, and upon this ſecond inqueſt he was f TT 
de ſe. 2 Sid. h Parvonn® Mn 
9O, IO1L, 144. Hi! i658. Berkley's caſe 

It was moved to amend an inquiſition taken by a cor 
ner in York ſuper viſum corporis ; the court nor ih Spocen 
the coroner attend ſuch a day, and amend it ;» « 4p 
all points but the matter of the werdidt. Sid. 2 
Mich. 16 Car. 2. B. R. The King v. [ 
Where a coroner omits to inquire, 
roner throughout England may inquire, or may mak 
commiſſioners to inquire, or commiſſioners of © _y S 
terminer may inquire, but then it is not ſuper fem 
corports, and therefore may be traverſed. Per eur. Þ ont 
182.. Hill. 23 & 24 Car. 2, B. R. StanlacÞs caſe. © 

A motion was made to quaſh an inquiſition taken be 
fore the coroner's ſuper viſum corporis of one that had 
killed himſelf, which found that he was felo de ſe ; but 
the court were informed, that the party was nn compas 
mentis, and that there had been an undue pradtice by the 
coroner, of both which great proof was made, and upon 
that it was quaſhed. Vent. 352. Mich. $2 Car, 2 B, R. 

non”. 

The defendant was fel de fe, and the coroner's inqueſt 
found him a lunatic, and now, Mr. Jones movel for a 
melius inquirendum, but it was denied, becauſe there was no 
defect in the inquiſition ; but the court told him, that if 
he could produce an affidavit that the jury did not go ac- 
cording to their evidence, or of any indirett proceedings of 
the coroner, then they would grant it: but it was after- 
wards quaſhed, becauſe they had omitted the year of the 
| ">. i 80. Paſch. 1 Fac. 2. B. R. The King v. 

etherſall. | 

If «pr VIORS inqueſt is gua/hed, he mult take a new 
one ſuper viſum corporis, but if a melius inquirendum 7s 
granted upon a male fe geflit of the coroner, the new in- 
quiry muſt be before the ſheriffs or commiſſioners, upon 
affidavits, and not ſuper viſum corports, becauſe none but 
a coroner can inquire ſuper viſum corports, and he 1s not to 
be truſted again. 1 Salk. 190, Mich. 1 W. & M. 
B. R. The King v. Bunney. | 

Caption of an inquiſition is not to be amended; per 
Alſtry and cur. Comb. 70. Mich. 3 Fac. B. R. Ano. 

It was moved to quaſh an inquiſition taken betore 2 
coroner, whereupon the jury find that a po/? in the bigh- 
way was unica cauſa mavens ad mortem, and he excepted 
to it, becauſe it was nos certe credimus efſe cauſean morts, 
' whereas it ought to be certain, and therefore it was quaſh- 
ed. 22 Mad. 112. 1 Hill. 8 IVill. 3. Anon. | 

'The coroner ought to accept {hed a preſentment as the 
jury makes ; per cur, abſente Holt Ch. }. Corb. JI. 
Mich. 8 IWill. 3. B. R. Smith's cale.. | 
| A perſon having killed himſelf, as there was reaſon to 
believe, feloniouſly, for that he had made a formal will 
juſt before, and the coroner having ſworn the jury to iM- 
quire, finding the evidence given very ſtrong, took off ſome 
of the inqueſt ; and per Holt, It is not in a judge's power to 
take off a juryman after he was ſwofn ; and tho this 
coroner be a weak filly man, yet that 1s no reaſon why 
there ſhould not be an information againft him ; for luct 
men muſt learn, they mult not truit themſelves into 
offices; and the return of the gn finding the 
deceaſed non compos, not being filed, it was quaſhed _, 
cur. 12 Mod. 423. Paſch. 13 TFul. 3. The king Y: 
Stukely. 

If -F inquiſition ſhall be quaſhed in the court of 
King's Bench, the coroner, by leaye of the court, M4) 
take up the body again, and take a new inquilition- 
Stran. 107. 533+ Bc 


ſince the law has ſo 
great a regard t 

before them, that they are noe traverkk 

inſiſted for the adminiſtrator, that this 


ourt, in 
25. pl. 18, 
Harriton. 

B. R. as ſupreme co- 


appointed, and that they ſhould have counſel and witneſſes 
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fat, 1 & 2 P. & M. cap. 13: |ſeft. 5. Coroner | but if the appellee be in a foreign county, the FAe3 BR 


if take the evidence in writing, and bind over the 
mu | | 


matter's- | | 

\endi facts Wpon a ſtatute merchant i/ued; and the 

IT \:t return the writ, and the party made thereof 
fer | Fern and pray'd writ to the coroners, and could 
ſuggott + it, but only a re-extent. Br. Statute Merchant, 
not goes 27 Ed. 3. and Fitz. Suggeſtion. 20. 
pi We ſhert does not ſerve the replevin at the pluries, 

- ſhall iffue to the coroners, and there the ſheriff 
roc 


11.% his power to ſue any proceſs in it after, by the 
arr Br. Office and OF. pl. 43: cites 43 Ed. 3. 


2b. — "FR Fg V | 
he ſheriff does nothing in replevin at the alas, 
Du "he + 3.9 Sos 5 ſhall iſſue to the coroners to at- 
< the ſheriff and to make replevin. Br. proceſs, pl. 2.1. 
a ao. eG. proceſs direfed to the coroners to ſerve, this 
ht 8 be ſerved by all the coroners ; but where they 

" to give judgment, the judgment of two of them ſut- 
al Ore they are four; for in the one caſe they are 
ww and in the other only miniſters. Br. proceſs, pl. 
172. Cites 14 H. 4. 34 £ ES 
Proceſs ſhall not be made to the coroners where there 1s 
ſheriff, or where the ſheriff is dead; for the ſheriff is 
in officer immediate to the court, for proceſs ſhall not 
fue to the coroners unleſs 17 P cg caſes ; as where the 
aintiff ſays, that the ſberiff is his couſin, and prays 
ſ aceſs to the coroners, and the other does not deny it, 
there proceſs ſhall iſſue to the coroners, and otherwiſe 
nat. Br. Proceſs, 70. cites 22 H. 6. 51 by all the 
juſtices. 
_ ſheriff of a county in a city be in contempt, the at- 
tachment is to go to the coroner, and not to the mayor 
or chief officer of the corporation in ſuch city or town ; 
andif the offender be out of hts office, the attachment ſhall 
he direted to the new ſheriff, 2 Vent. 216. Mech, 2 
IW.& M. in C. B. Anon. | Xt | 

In the caſe of two eoroners, if the one be challenged, 
the other muſt aCt, and yet both make one officer, 1 
Salk. 152. pl. 2. Paſch. 3 IV. & M. in B. R. in caſe of 
The King and Queen v. Warrington, 

By the Common law, the coroner might, without the 
concurrence of any other, receive an appeal of felony or 
mayhem, on the plaintiffs finding ſufficient pledges to 
the ſheriff for the proſecution; but it being provided by 
IV:/tm. 1. cap. 10. that the ſheriff ſhall have counter- 
rolls with the coroner, it ſeems that no appeal, fince that 
fatute, is well commenced before the coroner, unleſs the 
ſheriff be preſent to make a counter-roll of the proceed- 
ng pot the coroner ſeems ſtill to be the only judge. 2 

& Pc CG: $05 51. | 

A coroner hah. receive a bill of appeal'of an offence 
done out of the county, becauſe there can be no trial 
thereof by the county ; but he may receive the appeal of 
an approyer, or take the abjuration of one who con-- 
feſles a felony done in any county ; becauſe after ſuch con- 
&fſons there is no need of any trial. 2 Hawk. P. C. 51. 

A coroner may certainly award proceſs, till the exigent 
0n a bill of appeal before him, and ſuch proceſs ſhall be 
awarded by him only, and not by him and the ſheriff 
jintly, and he may proceed thereon till outlawry ; but 
lince Magna Charta, by which it is enacted, cap. 17. 
That no ſheriff, conſtable, coroner, or other bailiff of the 
King, hall hold pleas of the crown, he cannot proceed to 
the trial of the appellee. 2 Hawk. P. C. FI. 

An appeal before the coroner may be removed iato the 

ing's Bench or Chancery by certiorari directed to the 


, oroners and ſheriff, but not by one direfted to the 
eriff only. 


he coroner may receive the appeal of an approver, 


| whe offence in the ſame or in a different county; and 
1 eap 


teſs aga 


pellce bein the ſame county, he may award a pro- 
Inſt him to the ſheriff, till it come to the exigent ; 


| Iuty i rninog Writs, and in other | 
; His power w_ duty mm retu g s. a ” 


cannot award proceſs againſt him but muſt leave it to the 
Juſtices of gaol-delivery, or others before whom the ap- 
| peal 1s afterwards recorded. 2 Hawh. P. C. 52. 

A coroner may take the confeſſion and abjuration of a 
felon, and alſo the confeflion of a felony by an approver, 


| And as to abjuration, it is to be obſerved, that at the 


Common law, if a'perſon accufed of any felony, (except 
ſacrilege) whether in the ſame or any other county, for 
' which he was liable to judgment of death, and not charged 
with treaſon, had fled to any church or church-yard, 
and within forty days confeſſed himſelf guilty before the 
coroner, and declared all the particular circumſtances of 
the offence, and thereupon taken the oath in that caſe 
provided, (the ſubſtance whereof was, that he abjured 
the realm, and would depart as ſoon as poſſible, at the 
port which ſhould be affigned him, and never return 
without leave from the King, &c.) he ſaved his life, if 
he obſeryed the terms of the oath, by going with all con- 
venient ſpeed, the neareſt way to the port aſligned, Ec, 
but he was attainted of the Mong by ſuch abjuration 
without more, and conſequently forfeited his lands, goods, 
&c, And now by 21 Fac, 1. cap. 28. it is enacted, 


That no ſanttuary, or privilege of ſanftuary, ſhall be ad- 
mitted or allowed in any caſe. 2 Haw. 52. 


4. How puniſhed for miſdemeanors; and haw diſcharged 
or removed, | 

An attachment was awarded _-_ the coroners of 
York, becauſe A. was 59. exa#tus, but they would not give 
Judgment of the outlawry, and an affidavit of that was 


the coroners of Stafford for ſuch an offence were fined 
every one 10/. but after the judgment of the ovtlawry 
pronounced they may ſtay the return of the exigent for to 
be adviſed, if the caſe requires. Noy 113. Trin. 2. Fac. 
C. B. Anor'. NN I 

In caſe againſt four coroners; for that F. $. was out- 
law'd at the plaintiff's ſuit, and a capias utlagatum de- 
livered tothe coroner, and tho” they might eafily have 
arreſted him, and he was once in company with one of them, 
 falſly returned a non eft inventus. It. was objeQed that 
the action ought not to be brought againſt all four, for it 
was faid the writ was deliver'd but to one, and the alle- 
gation was, that the plaintiff was in company with one 
of them, &c. but it was anſwered, that all four made 
but one officer, and beſides, they all join'd in making the 
falſe return ; and judgment for the plaintiff Nift. Freem. 
4 191, 192. pl. 195. Paſch. 1675. C. B. Naylor's 
caſe, | 

By flat. 3 Hen. 7. cap. 1. A coroner ſhall not be remiſs, 
but ſhall duly execute his office according to law, on pain of 51. 

Stat. 1 Hen. 8. c. 7. Fuflices of afſize and peace have 
power to enquire of and puniſh the defaults and extortions 
| of coroners, 2 hs | ; 

'The coroner 7s to return his inquiſition at the next gaol 
delivery, and becauſe he did not, the court age him, 


it murder, and that he kept the inquiſition in his pocket, 
Per cur”, in a nota. Keb. 280. '*3 1. Paſch. 14 Car. 2. 
B. R. The King v. Buckhurſt & al | 

For more of Coroner in general, ſee 2 Hawk. Pl. C. 
42 to 55. cap. 9. and 2 Hale's Hi/t. of Pl. of the Crawn, 
53 to 69. cap. 8. concerning the coroner, and his court 
and authority in pleas of the crown. | 

A coroner is not made by commiſſion but by writ, and 
when he is elected by writ, it is return'd in Chancery, 
and is a judicial aft of record; and therefore, when the 
King dies, this ſhall remain, where al] manner of com- 
miſſions ceaſe by demiſe of the King, as commiſſions of 
juſtices, and the like; but judicial acts ſhall remain, and 
ſo the coroner ſhall remain, till he be remov'd by writ of 
the King. Br. Office and Off. pl. 25. cites 4. Ed, 4: and 
44 | | 


On ſuggeſtion that a coroner had not aſc lands 
within the hundred, a writ iſſued to chooſe another, and 


one was choſen. Rhodes and 1/;ndham held that this is 
| a. good 


made. And Millington, an ancient attorney ſaid, that 


and ſet a fine of 100l. upon his head, they having found 
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a good diſcharge ; tho' F. N. B. 163. (N) fays, that he 
ought to be diſcharged by writ. Godb. 105. pl. 123. 
Mich. 28 & 29 Eliz. C. B. Anon. 
The coroner ſhall be diſcharged of his office by the 
King's writ ſent unto him, and thereupon ſhall iſlue an- 
other writ directed unto the ſheriff to chooſe a new coroner, 
and that writ fhall recite the cauſe of the diſcharge of the 
other coroner. F. N. B. 163. (G). 
if a coroner 1s in a languiſhing- condition, or ſo broken 
with old age that he cannot exerciſe the office, or becomes 
paralytick, it is goed cauſe to remove him. 8 Rep. 41. b. 
in a nota of the Reporter. | | 
If a coroner be diſcharged of his office by falſe ſug- 
geſtion, by the King's writ direted to the ſheriff, then the 
party may come into the Chancery, and require a commiſſion 
to inquire of the ſaid ſalſe ſuggeſtion, and to return the 
inquiry before the King into the Chancery, and if it be 
foun:! to be falſe, then the King may make a ſuper/edeas 
to the ſheriff, that he do not remove the coroner if, Ec, 


and if he be removed, that he ſuffer him to exerciſe his 


office as he did before, F, N. B. 164. (D). 

If any coroner be ſo far engaged in any other public 
buſineſs in the county, that he cannot have leiſure enough 
to attend the office of a coroner, or if he be choſen ver- 
deror of a foreſt, or if he have not ſufficient lands in the 
ſame county whereon to live according to his ſtate and 
degree ; or if he be diſabled, either by old age or any in- 
veterate diſeaſe, as the pally, or the like, to execute his 
othce as he ought; and, as ſome ſay, if he follow any 
common trade ; he "y be diſcharged by the writ De co- 
ronatore exonerando, which being directed to the ſheriff, 
after a recital of the particular cauſe of the diſcharge of 
ſuch coroner, commands him to cauſe another to be 
choſen in his room. F. N, B. 163. 8. P. C.48. 8 

Co. 41. 2 1nft. 32. | | 
But if any writ of this kind be grounded on any un- 
true ſuggeſtion, the coroner may procure a commiſſion 
from the Chancery, to inquire of the truth of it, and 
to return the inquiry before the RY into Chancery ; and 
if upon ſuch commiſſion the ſuggeſtion be diſproved, the 
King may make a ſuperſedeas to the ſheriff, that he do 
not remove ſuch coroner, or if he have remoyed him, 
that he ſuffer him to execute the office as he did before. 
Rep.-1775-178:. -£. No B..164-: 8. PG: 49. 

if a coroner be remiſs in coming to do his office, when 
he is ſent for, &c. he ſhall be amerced by virtue of the 
above-mentioned ſtatute De coronatoribus, S. P. C. 51. 


Salk. 377. #. P. C. 170. 
5. Of the fees that he may lawfully take. 
By ſtat. JVe/tm. x. 3 Ed. 1. c. 10. 4t 1s enafted, That 


no coroner demand or take any thing of any man to do 
is office, upon pain of great forteiture to the King. 
See-2 In}t. 1706. 

But it is enacted by 3 Hen. 7. cap. 1. That a coro- 
ner have for his fee, upon every inquiſition taken upon 
the. view of a body flain, 13s. 4d. of the goods and 
chattels of the ſlayer and murderer, if he have any goods ; 
and if he have no goods, of ſuch amercements, as ſhall 
fortune any townſhip to be amerced for the eſcape of the 
murderer, Tc. | | 

But the coroners endeayouring to extend this ſtatute to 
perſons flain by miſadyenture, it was enacted by the 1 
Hen. 8. cap. 7. That upon a requeſt made to a coroner 
to curae and inquire upon the view of any perſon {lain, 
drowned, or otherwiſe dead by misfortune, the ſaid co- 
roner ſhall diligently do his office, without taking any 
thing therefore, upon pain to every coroner that will not 


endeavour himſelf to do his office, {as afore is ſaid) or : 


that taketh any thing for doing his office upon every per- 
ſon dead by miſadventure, for every time forty ſhil- 
lings. 

Stat. 25 Geo. 2. cap. 29+. ſet?. I. 
of coroner is a very ancient and neceſla 
whereas 
of King Hen. VII. reciting, that coroners had not, nor 
_ ought'to have any thing by the law for their office doing ; 
which oft time'had been the occaſion that coroners had 


office : And 


of his duty or miſdemeanor in his office ; the court may 


ſhall iſſue for removing him, and electing another in his 


| body incorporate ; ſo called, becauſe the perſons are made 


Eedlefraſtical is either regular, as abbots, priors, &c. or 


| /ons in the law, 


Whereas the office ! 


by an at made in the third year of the reign 
: {of the King the head ; the lords /þiritzal and ten; oral» 


LD'R 
_—_— _— have for his fee, 
taken upon the view of the bod 
| oy and chattels of him 264; Thr a = aehing 
erer, if he have any goods ; Aga wy 


| : and if he hay 
ſuch amerciaments as ſhould fortune any townſhi 


merced, for the eſcape of the : 
he ſaid fee of 13s. 97 due > _ 
taken upon the view of the body lain or 
payable only out of the goods and chattel 
or murderer, or out of the amerciaments 
the ant hg b., the murderer eſcape, 
reward tor the general execution of 
Therefore for every inquiſition, not kia he ” bo 
a body dying in gaol, the coroner ſhall have 29; y q 
alſo 9d. for every mile he ſhall be compelled to t bd 
from his uſual place of abode to take ſuch inquiſition 
to be paid by order of the Juſtices in ſeſſions out of th 
county rates; for which order no fee ſhall be Aid, 4 
Jeet. 2. And for every inquilition taken on iow f 
, _ dying in F nm, he ſhall be paid fo much Sas 
xceeaing twenty ſhillings, as the juſtices j ; 
—_— tobe ark in lhe” wee; Fran 7 TR Oo 
ect. 3. And for every inquiſition on Jai 
135. 4d. payable by the ſaid ack of 3 H, 'n pin Frm 
goods and chattels of the ſlayer or murderer, 
| Sect. 4, Coroners taking more than their fees here 
limited ſhall be deemed guilty of extortion. 
Sect. 5. But no coroner of the King's houſhold, ang 
of the verge of the King's palaces, nor any coroner of - 
the admiralty, or of the county palatine of Durban 
nor of the city of London and borough of Southwar, nor 
any franchiſes belonging to the ſaid City ; nor of any 
city, town or franchiſe, not contributing to the coun 
rates, or within which ſuch rates have not been uſuall 
aſleſled, ſhall be intitled to any benefit of this aR : but 
they ſhall have ſuch fees and ſalaries as they were al- 
lowed before this aCt, or as ſhall be allowed by the per- 
ſons by whom they have been appointed. © 
Sec?. 6. If any coroner, not appointed by an annual 
election or nomination, or whoſe office js annexed to 
any other office, ſhall be convicted of extortion for 
taking more than his lawful fees, or of wilful negle&t 


fl 


upon every inquiſition 


1s not an adequate 


adjudge him to be amoved from his okee ; and thereupon, 
if he ſhall have been elected by the freeholders, a writ 


ſtead ; and if he hath been appointed by the lord of any 
liberty or franchiſe, or in any other manner than by the 
freeholders, the perſon intitled to nomination, ſha!l on 
notice of ſuch judgment of amoval, nominate another 
perſon in his ſtead, | 

Co2poral oath, See Dath, 
CTozpozation, (Corporatio,) A body politick, or 2 


into a body, and of capacity to take and grant &c. 
And this body politick or incorporate may commence 
and be eſtabliſhed three manner of ways, v!z, by pre- 
fſeription, by letters patent, or by a# of parliament. Every 
body politic or corporate is either eccleſia/ical or lay : 


ſecular, as biſhops, deans, archdeacons, parions, vicatrs, 
&c. lay, as mayor, commonalty, bailiff, and burgeſles, 
&c. allo every body politic or corporate 1s either eiechyt, | 
preſentative, collative, or donative, And again, 1t 1s 
either ſole or aggregate of many, which laſt 1s by tae 
Civilians called collegium or univer/itas, Coke an Litt. fil. 
250. and 3 Inſt. fol. 202, ; 

Corporation ſpiritual, and of dead perſons 51 the law, 18 
where the corporations confilt of an abbot and conventy 
which had beginning of the King and the pope, when 
he had to do here; corporation ſpiritual, and 1f able per- 
is where it conſiſts of a dan and chip- 
ter, a maſter of a college or hoſpital ; anc this had b*- 
ginning from the King oy; : ne 

Corporation temporal by the King, Is ware there 1s 3 
mayor and commonalty. Corporation temporal by autho- 
rity of the Common law, is the parliament, Contifting 


and commons the body, Corpo- 


been remiſs in doing their office ; it was ordained, that a | 


> 
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Corporations are of ſeveral natures; all of them inſti- 


the better government of a people combined 
and living under a regular ſyſtem of laws, 10 
NY: xporations ſome are ſole, and ſome are aggre- 
' a ſole corporation conſiſts of one perſon only as 
s "Ling . ſo a clergyman, by being made a biſhop, pre- 
nd parſon or vicar, is ſaid to be a fole corporation, 
bl 
Ts aggregate is an artificial body of men; 
ſed of divers conſtituent members ad in/tar corports 
wn the ligaments of which body politick or artifi- 
ry ne, are the franchiſes and liberties thereof, which 
Gn 4and unite all its members together ; and the whole 
Bo and efſence of the corporation conſiſt therein, 4 
Med. 54. Carth. 217. 1 Show. 280, . | 
" Alſo corporations are faid to be eccleſiaſtical or lay ; 
of eccleſiaſtical corporations ſome were called Regular, as 
ibbots, priors, &c. others Secular, as biſhops, deans, &c. 
Go. Lit. 250. a. 3 Inſt. 202, _ 
| Of lay corporations ſome are ſaid to be for general 
ernment 3 as thoſe of mayor and commonalty, &c, 
Lis for a particular purpoſe ; as for the advancement 
of learningy charity, or ſome particular. trade or branch of 
buſineſs : Theſe receive their ſanction from the crown, 


tuted for 


together 5 


' and muſt be by the King's licence ; though a private per- 


fon may be founder, and may give them laws to which 
they muſt ſquare themſelves in their future conduR, 
Bac. Abr. 500. 


1. Who may make a corporations 

2. Of the names of corporations. 

q. Statutes concerning corporations. 
1. Who may make a corporation. 


The King by virtue of his prerogative, is the only 


| perſon that can ereC either an eccleſiaſtical or lay cor- 


poration. 10 Co. 336. | 

But alſo the King may give power to a common 
perſon to name the corporation, and the perfons it is to 
conſiſt of ; but when he hath fo done, this corporation 
does not take its eſſence from the common perſon, but 
from the King. 10 Co. 33 6. | | 


Alſo by the 43 Eliz. cap. 5, Every perſon ſeiſed of 


an eſtate in fee-ſimple, may by deed inrolled in the 
high court of Chancery ereC& an hoſpital or houſe of 
correction, which ſhall be incorporated, and have per- 
petual ſucceſſion, and ſhall be viſited by ſuch perſons as 
by be nominated by the founders thereof, &c, See 2 
nf. 720, 

In the creating a corporation, the law does not ſeem 
to require any ſet form of words to be made uſe of as 
mcorporo, fundo, erige, &c. but any words equivalent will 
be ſufficient, 10 Co. 30. Style 198. | 
The King may grant to the commonalty of D. that 
ne! ſhall be incorporated by the name of Mayor, &c. 
and that they may chooſe a mayor, &c., and this is a 
good corporation, though the ele&ion of a mayor is i» 
futuro ; for there is a diverſity between a power, liberty, 


ranchiſe, or other thing newly created, which may 


take effeCt in futuro, and an eſtate or intereſt which nane 
can take without a preſent capacity. 10 Co. 27. 6. 31. 6. 6. 
patent procured by ſome few perſons only, ſhall 
00t bind the reſt, nor can the inhabitants of a town be 
"cotporated without the aſſent of the major part of 
M. 1 Rol, Rep. 226. 2 Brownl. 100. | 
AS it is the King's charter that creates corporations, 
luch charter may mould and frame them as it ſhall 
think fit, 3 Med. 13, | 
ne corporation may be made out of another ; but it 
muſt be by the King's charter ; therefore where the 
"ON and commonalty of London preſcribe to make an- 
_—_ corporation in the city, though their cuſtoms are 
dre rmed by parliament, yet it was held not to be good, 
out the King's charter. 10 Co. 31. 49 Ed. 3, 4. 
: Mor 584. 1 Sid, 291. 2 Keb. 52, 63, 88. 
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2. Of the namis of corpordiions, 


* x F - | wad 't < ; *Y 
The names of corporations are given of neceflity ; fot 
the name is as it were, the very Jbie of the conſtitu- 
tion ; for though it is the will of the King that eres 
them, yet the name is the knot of their combination, 
without which they could not perform their corporate 
aQts ; for it is no body to plead and be impleaded, to 
take and give, until it hath got a name, 1 Leon, 163, 
Gilb. Hift. C, B. 225. 

The names of corporations are uſually taken, firſt, 
From the perſons of which they conſiſt ; ſecondly, From 
the uſe and deſign of their being ; thirdly, From the 
names of the patrons that firſt procured their inſtitution ; 
fourthly, From the place they reſide in ; fifthly, From the 
names of ſaints, See G:/b. H. C. B. 226, 227. 

But —_— a corporation muſt have a name, yet that 
muſt be underſtood to be either expreſſed in the patent, 
or implied in the nature of the thing ; as if the King 
ſhould incorporate the inhabitants of Dale with power to 
chufe a mayor annually, though no name be given, 
yet it is a good corporation by the name of Mayor and 
commonalty. So the city of Norwich is incorporated to 
be a mayor and ſheriffs by the charter of Henry the - 
Fourth, and are called Mayor, ſheriff and commonalty, 
1 Salk, 191. 

Alſo the King may incorporate a town by name, 
and after by another name, and then they ſhall uſe their 
name according to their ſecond corporation z and yet 
| they ſhall eontinue their poſſeſſions they had before by 

the other name. 21 E. 4. 59g. Fitz. Grant, 3o. S. C. 

So a corporation may be incorporated by one name, 
and power given them to ſue and purchaſe land by an- 
other name. 1 Fones 261. 

The college of phyſicians were incorporated by the 
name of "The preſident, college or commonalty of the fa- 
culty of phyſick, and afterwards in the patent it was 
granted, that the preſident of the college ſhould ſue and 
be ſued in behalf of the college. The college brought an 
action againſt Dr. Salmon upon the ſtatute for practiſing 
without licence, under the ſeal of the college, and de- 
clared by the name of The preſident and college, or by 
the name of The preſident of the college ; and the court 
allowed to ſue by either, and ſo were the precedents ; 
for though it was a rare inſtance that the corporation 
ſhould be incorporated by one name, and have leave to 
ſue by another name ; yet when it is ſo, it is very natural 
and proper. 5 Mead. 327. 

Although the names of corporations are not merely 
arbitrary ſounds, yet if there be enough ſaid to ſhew 
that there is ſuch an artificial being, and to diſtinguiſh it 
from all others, the body politick is well named, tho' 
the words and ſyllables are varied from ; and this the ra- 
ther in grants which are to have a fayourable conſtruc- 
tion. 10 Co. 125. Gould. 122, Eos, 

So if the name be expreſſed by words ſynonymous, it 
is ſufficient; as if a college be inſtituted by the name of 
Guardianus & ſcholares domus frue collegit ſcholarium de 
Merton, and they make a leaſe by the name of Cu/tas 
[cholares, it is good. 10 Co. 125. 

If there be a*corporation founded by the name of 
Mayor and burgenſes burgi dom” regis de Lynn Regis, and 
an obligation is made to them by the name of Mayor and 
burgenſes de Lynn Regis, without ſaying burgi dom” regis, 
it is well enough ; for the parties are ſufficiently expreſ- 
ſed ; and all boroughs are founded by the King. 10 Co. 
125. | 
If a houſe be founded by the name of Minifter Dei pau- 
peris Domus, and a leaſe be made by the name of Minifter 
pauperis domus Det, this is well bnongh ; for the ſame de- 
ſign is ſpecified by both names. Fob. 124. T 

But if a houſe be founded by the name of Guardianus 
 & ſcholares domus five collegii ſcholarium de Merton ; and a 
leaſe be made by them by the name of Guardianus & /cho- 
 lares domus five collegit de Merton, it is a material vari- 
ance of the name, ſince they have not expreſſed the de- 
ſign of the houſe, which 1s a ſubſtantial part of the 
name. 10 Co, 125, Z 

ut 
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| But if a college be inſtituted by the name of Aula ſcho- 
larum regin&, to be governed by a provoſt, and they are 
confirmed by the King, by the name of Prapoſitus & ſcho- 
lares aule reginz, and they make a grant of an advowſon 


y that name, this is good ; for that college would never | 


1ave a name ro ie, to the words of the firſt charter, 
for then it would be a ſole corporation, which is contrary 

to the general convenience of ſuch a-body ; for the name 

would be Prapoſitus ſcholarum aulz regine, which cannot 

be intended, and the word ſcholares is not required, as in 

the former caſe ; and the placing it where it is confirms 

the eſtabliſhment, and this confirmation of the King, and 

common appellation, are good interpreters of the original 

intent of the name, 11 Co. 20. 

Edward the Fourth incorporated the deans and canons 
of Windſer, by the name of The King's Free Chapel of St. 
George the Martyr ; and in the time of Philip and Mary, 
made a leaſe by the name of The Deans and Canons of the 
| King's and Dueen's Free Chapel, &c. This was held a 
material miſtake of the name ; for it takes its name from 
the founder that is here miſtaken, and the name of a 
different perſon ſubſtituted in his room. 1 Co. 124. 

If a corporation be founded by the name of The dean 
and chapter of the cathedral church in Oxford, and they 
make a leaſe by the name of The dean and chapter of the 
cathedral church in the univerſity of Oxford, this is well 
enough ; for the place of the ſituation is well and ſuffici- 
ently ſhewn. Poph, us | 

It the prior of St. Michael of Coventry makes a leaſe by 
| the name of The dean of Coventry, this is good ; if they 
had granted an annuity or corody, and the name of the 
ſaint had been omitted. 10 Co. 124. Ee. 

"Tf there be an immaterial addition, this doth not hurt; 
for if the preſident of ſcholars of Corpus Chri/ti college 
in Oxford, make a leaſe by the name of Preſident and 
ſcholars of Corpus Chriſti college in com? Oxon, this is good; 
for utile per inutile non vitiatur. Cre. Eliz. 816. | 

In deviſes, if the name of the corporation be miſtaken, 
yet if there be words ſufficient to ſhew that the teſtator 
could only mean and intend ſuch a one, it will be ſuf- 
ficient ; as a deviſe to George biſhop of Norwich, when 
his name is John, &c, 11 Co. 21. 1 Leon. 307. Dyer 

106. Perk. 8, | 

But ifa deviſe be to the abbot of St. Peter where it is 
really the abbot of St. Paul, the deviſe is void ; for here 
the ſaint's name is the only ſpecification of the party in 
the deviſe, which is miſtaken. Hob. 33. 19 Hen. 8. 8. 

A parſon muſt be impleaded by chriſtian and ſurname, 
and not John, parſon of D. &c. but in other ſole cor- 
porations, the chriſtian name only is ſufficient ; as 7ohn 
biſhop of Canterbury, Thomas abbot of D. &c. 2 Injt. 606. 
Yelv. 34, 49- fo | 

But where the corporation is aggregate of many capable 
perſons, as Mayor and commonalty, Dean and chapter, 
&c. none of them in pleading, are named by their proper 
chriſtian and ſurnames ; and the reaſon is, becauſe in the 
firſt place, the death of the individual is a good plea in 
abatement, for a new ſucceſlor comes in his place, that 
was not party to the former writ ; but bodies aggregate 
are immortal and invariable; and therefore rhe parties to 


the firſt writare always the ſame. 2 1n/t. 666. Skin. 2, 


3. Statutes concerning corporations. 


By ſtat. 1 Ed. 3.1. 2.c. 9g. Corporations are to enjoy 
their franchiſes as uſual. | 
Byftat. 15 Hen. 6,c. 6. They are to be reſtrained by 

juſtices of the peace from making unreaſonable by-laws. 

Stat. 19 Hen. 7. c. 7. j 
lowſhips of cratts, nor rulers of guilds or fraternities, 
ſhall make any as, nor execute any made, in diſheri- 
tance or diminution of the prerogative of the King nor 
of other, nor againſt the common profit of the people ; 
except the ſame a&ts be examined and approved by the 
Chancellor, Treaſurer, or Chief Juſtices of either bench, 


or three of them, or betore both the juſtices of aſſize in 


their circuit ; upon pain of forfeiture of 40l. and none of 


the ſame bodies corporate ſhall make any acts or ordi- 


'nances to reſtrain any perſon to ſue to the King or any 


and delivery of the gaols, ſhall be good in law, notwith. 


ſuch perſons being placed or elected into ſuch office, and 


| bodies to the prejudice of trade is prohibited, 


No maſters, wardens and fel- 


COR 


of his courts for due remed 
, | Y, nor put nor execut 
nalty or puniſh 7 tes 4 ag 
" 9, 7 punithment for ſuch ſuit, upon pain of Forfcitnes 
By ſtat, 2B H. 8, c. 5. Corporations are 


any acts or ordinances, except the 
the Chancellor, &c. erica *Pproved by 


Stat. 33 Hen. 8. c. 27. Every orde 
or to be made by any x Fe offn hofolen nga wa : 
poration, whereby the grant or ele&ion of the gover we 
ſuch hoſpital or corporation, with the aſſent of the - 
part of ſuch of the ſame hoſpital or corporation ag that 
have voice of aſſent to the ſame, ſhould be hindreg by 
any one or more, being the lefler number of ſuch cor ! 
ration, ſhall be void ; and all oaths for the erra_s of 
any ſuch order or ſtatute ſhall be void. And no verkee 
of any ſuch hoſpital or corporation ſhall be compelled w 
take any oath for the obſerving of any ſuch order or ſta- 
= Fe wy pain of every _F2 giving ſuch oath to for- 

. the one moiety to the Kj 
- any ta _O_ y ng, and the other moiety 
y ſtat. 34 & 35 Hen. 8. c. 22, Their fi 

rolling bargains and ſales by huſband ud wi bs mY 
firmed, | wee 

Stat. 2 & 3 Phil. & Mar. c. 18. ſe. 2. All com. 
miſſions to be granted to any city or town corporate, not 
being a county in itſelf, for the keeping of their peace, 


not to make 


ſtanding the granting of any like commi 
conmnlicgiers For the ſhire. : Os WY 

By ſtat. x Ed. 6. c. 14. ſed. 10. 
commuſſions to ſurvey corporations. 

By ſtat. 7 Fac. 1. c. 5. 21 Fac. 1. c. 12. Mayors, 
&c. of towns corporate being ſued, may plead the general 
ys and have double coſts. 

tat. 13 Car, 2. ſtat. 2. c. 1. ſef. 12, No perſo 

ſhall be placed or choſen in any R oc of mayor, Alder: 
man, recorder, bailiff, town-clerk, common-eouncil 
man or other office of magiſtracy, place, truſt or im- 
ployment, concerning the government of any city, cor- 
poration, borough, cinque port and their members, or 
other port town ; that ſhall not have, within one year 
next before ſuch choice, taken the Sacrament of the 
Lord's Supper, according to the rites of the church of 
England : And every ſuch perſon ſhall likewiſe take the 
oaths of allegiance and ſupremacy at the time when the 
oath for the due execution of the office ſhall be admi- 
niſtred. And in default thereof every ſuch placing and 
choice is declared to be void, 

By ſtat. g An. c. 20. ſef?. 8. Officers having the re- 
turn of members of parliament, ſhall not be choſen a 
ſecond time, _ | 
| Stat. 5 Geo. I. c. 6, /ef?, 3 No perſon who ſhall be 
placed or choſen in any of the offices mentioned in ſtat. 
13 Car. 2. flat. 2. cape. 1. par. 4. ſhall be removed by 
the corporation, or otherwiſe proſecuted for their omiſhon 
to take the Sacrament of the Lord's Supper within one 
year next before ſuch choice ; nor ſhall any incapacity or 
penalty be incurred, unleſs ſuch perſon be ſo removed, or 
ſuch proſecution be commenced, within fix months after 


The King may grant 


that in caſe of a proſecution, the fame be carried on 
without wilful delay. | 

By ftat. 6 Geo. 1. c. 18. /e&. 18. Ating as corporate 

Stat. 11 Geo. 1. c. 4. /eF. 1. It in any city, borougi 
or town corporate, in England, Wales, and Berwick, no 
election ſhall be made of the mayor, bailiff or chief ofi- 
cer, on the day, or within the time, appointed b charter 
or uſage ; or ſuch ele&tion being made, ſhall a terwards 
become void ; the corporation ſhall not be diffolyed : but 
where no election ſhall be made, the members of ſuch 
city, &c. who have a op to vote, or be preſent at, - 
to do any other at neceſſary to the qo ao of w_ 
eleCtion, are required to aſſemble in the town-hal] or uſua 
place of meeting, on the day next after the expiration 0 


the time within which ſuch ele&tion ought to have been 
made, unleſs ſuch day be Sunday, 
following, 
afternoon, 


and then on eondiy 


between ten in the morning and two 1 g 
and proceed to the election of a mayors hy 


C O R 


wvery at neceſlary to the compleating ſuch elec- 
- got} | upon ſuch day of meeting hereby appointed, 


' or other officer who ought to have held the 
me me be abſent, then ſuch Ser perſon having a 
on” 0 vote, being the neareſt then preſent, ſhall hold 
ph ;5986% and have the ſame power as belongs to the 
" > o "If in any city, &c. no eleQion be made of the 
| rel i&;, on the day, or within the time appointed by 
ge Cak or uſage, and no election ſhall be made, purſuant 
: the directions before preſcribed ; or ſuch election bein 
as ſhall afterwards become yoid ; ; it ſhall be lawful for 
the court of King's Bench, on motion made to award a 
mandamus, requiring the members of ſuch city, &c. having 
a right to vote, tO aſſemble themſelves on a day and time 
to be prefixed in ſuch writ, and to proceed to eleQon, 
or to ſignify to the court good cauſe to the contrary ; and 
thereupon to cauſe ſuch proceedings to be made as in 
other caſes of mandamus for the election of officers of 
corporations 3 and of the day and time appointed by the 


writ, publick notice in writing ſhall, by ſuch perſon as 


the ſaid court ſhall appoint, be affixed in the market-place, 
or ſome other publick place, ſix days before the day ap- 
pointed 3 and ſuch officer ſhall preſide in the aſſembly as 
ought to have preſided at the election of ſuch mayor, 
zz; in caſe the eleQtion had been made on the day herein 
preſcribed. | | | 

$:. 3. In boroughs and towns corporate, where the 
mayor or other chief officer is to be nominated or ſworn 


at 2 court-leet or ſome other court, and it happens that | fi 


no due nomination or ſwearing of ſuch mayor, &c. ſhall 
he made, it ſhall be lawful for the court of King's Bench, 
upon motion to award a mandamus, requiring the Jord, 
or his ſteward or other officer, to hold ſuch court-leet or 
other court, at ſuch time as ſhall be judged proper by the 
court of King's Bench, or to fignify to the court good 
cauſe to the contrary, and thereupon to cauſe ſuch pro- 
ceedings to be made as in other caſes of mandamus for 
holding of any court ; and of the time appointed by ſuch 
writ for holding ſuch court, publick notice in wes 
ſhall, by ſuch perſon as the court of King's Bench ſhal 
appoint, be affixed in the market or ſome other publick 
place, ſix days before the day appointed ; and where a 
nomination of perſons in order to the election of any 
mayor, &c, is to be made at ſuch court-leet or other 
court ; after ſuch nomination made, all other acts neceſ- 
fary to ſuch ele&tion ſhall be done at ſuch aflembly, as 
the ſame ought to have been done if ſuch ele&tion had 
been made on the day next after the expiration of the 
time preſcribed by charter or uſage. | 
$:7. 4. The mayor or other chief officer, elected pur- 
ſuant to this a&, ſhall take the oaths required at the 
time of his admiſſion, before the officer who preſides at 
ſuch eleCtion ; and ſhall have the ſame powers as any 
mayor, &c, of the ſame city, &c. elected on the day fixed 
by charter or uſage. 
$7, 5. No ſuch eleion ſhall be valid, unleſs as great 
2 number of perſons having right to be preſent and vote 
therein ſha]l be preſent and concur, as would: have been 
neceſſary in caſe the ſame had been made within the 
ume appointed by charter or uſage, ſaving only that the 
 Pieſence of the mayor or other chief officer ſhall not be 
neceſſary, 
_ vet, 6, If ny mayor, bailiff, or other chief officer of 
any City, &c. ſhall voluntarily abſent himſelf from, or 
nowingly and deſignedly hinder, the eleftion of any 
- T mayor, &c. within the time appointed by charter or 
Wage, being lawfully convicted, he ſhall ſuffer impriſon- 
ae lix months, and be diſabled to hold any office be- 
"ns to the ſame corporation, | 
_ 9s 8. Nothing herein ſhall inyalidate any charter 
x epted by any city, &c. nor make good the election of 
Ter or member againſt whom judgment of ou/ter 
9" ave been given upon any information in nature of 
119 Warranto, or whole election ſhall have been avoided 


SY writ of mandamus, on or bctore the laſt day of 
arias term 1724. 
of wy : Where any writ of mandamus ſhall iſſue out 


ng's Bench, in any of the ſaid caſes, the perſons 


g | year 1264; in honour of the 


COR 


to whom ſuch writ ſhall be dire&ted, ſhall make their re- 
turn to the firſt writ. See By-laws. And for more 


matter concerning Corporations, ſee 1 Bac, Abt. and6 Vin; 
Abr. tit. Corporations. iy 


their tenants how excepted from the la 
Cc. 3. ſeft. 22, 23. | 

Torporeal inheritance, See Jnheritance, 

Corpus Chriſti day, (being always on the next 
Thurſday after Trinity-Sunday) Is a feaſt inſtituted in the 

Bleſſed Sacrament : to which 
a college in Oxford is dedicated, It is mentioned in 32 
H. 8. c. 21. by which ſtatute Trinity term is appointed 
for ever to begin the morrow after this feaſt, 

Torpus cum cauſa, Is a writ iſſuing out of Chancery, 
to remove both the body and the record, touching the 
cauſe of any man lying in execution upon a judgment for 
debt, into the King's ; "ray &c. there to lie until he 
have ſatisfied the judgment. Fitz. Nat, Brev. f. 251. as 
See Habeas corpus, 

Toxrector of rhe ſtaple, Is a clerk belonging to the 
faple, which writeth and recordeth the bargains of mer- 
chants there made, 27 Ed. 3. flat. 2. cap. 22 & 23. 
The Romans call them 1enſarios. 

Corredium, and Conredium, The ſame with Cor- 
rodium, See C9o0dy. Et decimam totius conredii 
mei, Mon, Angl. 1 vol. f. 587. a. WA 
_ Corrody, See Cozddy, | 
Torruption of blood, (Corruptio ſanguinis) Is an in- 
ection growing to the ſtate of a man attainted of felony 
or treaſon ; for as he loſeth all to the Prince, or other 
lord of the fee, as his caſe is ; ſo his iſſue cannot be heirs 
to him, or to any other anceſtor, of whom they might 
have claimed by him. And further, if he were noble, 
or a gentleman before, he and his children are made 
ignoble, But if the King will pardon the offender, it 
will cleanſe the corruption of the blood of thoſe children, 
which are born after the pardon, and they may inherit the 
land of their anceſtor purchaſed at the time of the pardon, 
or afterwards ; but ſo cannot they who were born before 
the pardon. But there are divers limitations even in 


30 Geo. 2, 


though a man be attainted. 27 Ed. 3. cap. 77. 13 
H. 7. cap. 17. 5 Eliz. cap. 1. 11. 18 Eliz. cap. I. 
6.14. 3I Eliz. cap. 4, 1 MM. cap. 12, 1 Fac. cap. 12. 
See Attaint, | 
Colſelet, Is a French word ſignifying a little body, in 
Lat. corpuſculum ; we generally uſe it for an armour to 
cover the whole body, 4 & 5 P. & M. cap 2. where- 


the battle, are armed, for the better reſiſtance of the 


behind, who were more lightly armed for their ſpeedier 
advancing and retreating to fire, Cowell, ed. 1727. 
Corned bzead, (from the Sax. Cors, execratio, and 
nedde, Os” Hos ) Was a kind of ſuperſtitious trial, 
uſed by our Saxons, by a piece of barley bread, firſt exe- 
crated by the prieſt, and then offered to the ſuſpeQed 
uy perſon, to be ſwallowed by way of purgation : 
or they believed a perſon if guilty, could not poflibly 
ſwallow a morſel ſo accurſed ; or if he did, it would 
choak him. The form was thus : We beſeech thee, O 
Lord, that he whe is guilty of this ſy when the exorciſed 
bread 7s offered to him in order to diſcover the truth, that 
his jaws may be ſhut, his throat jo narrow that he may nit 
ſwallaw, and that he may caſt it out of his mouth, and not 
eat it, Du Freſne. Theſe pieces of bread were conſe- 
crated or devoted by the prieſt, to ſuch religious uſes, of 
which the old form, or exorciſmus poue hordeacei vel ca- 
ſei ad probationem veri, is extant in Lindenbrogius, þ. 107. 
In the laws of King Canute, c. 6. Si quis altari miniſtran- 
tium accuſetur, & amicis deſtitutus fit, cum ſacramentales 
non habeat, vadat ad judicium quod Anglice dicitur cor(- 
ned, & fiat ficut Deus velit, mh ſuper ſanctum corpus do- 
r 


mini permittatur, ut ſe purget. F rom which, and ſome other 


authorities, it is conjetured that this eorſned was at firſt 
the very ſacramental bread, conſecrated and received with 


ſolemn adjuration, and with devout expectance it would 
prom mortal to thoſe who had dared to ſwallow it = 
a lie 


Corporation of the ſons of the clergy. They and 
nd-tax, 


treaſon, made by ſtatutes which ſave corruption of blood, 


with pikemen, commonly ſet in the front and flanks of _ 


enemies aflaults, and the ſurer guard of the gunners placed 
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a lie in their mouth : Preſuming on the continued judg- 
ment of ſickneſs and death to. unworthy receivers, men- 
tioned by the apoſtle, x Cor, xi. 29, 3O. till poſſibly the 
biſhops and clergy were afraid to proſtitute the commu- 
nion bread to ſuch raſh and conceited uſes : but however 
to indulge the people in their ſuperſtitious fancies, and 


beloved cuſtoms, they did allow them to practiſe the | MS 


ſame judicial rite, in eating ſome other morſels of bread, 
or cheeſe, bleſt or curſt to the like uſes. There 1s a fa- 
mous ſtory of the perfidious Godwyn Earl of Kent, in the 
time of Edw. Confefſ. who abjuring the death or murder 
of the King's brother, did appeal at laſt to his corſned 
or imprecated bread, which as a judgment of his ſolemn 
perjury, ſtuck in his throat, and choaked him. "Thais 
purgation ſtory is thus in ſhort told by a contemporary 
writer, [ngulph.——Cum Godwinus comes in menſa regis 
de Nece ſui fratris impeteretur, ille poſt multa ſacramens 
ta, tandem per buccellam deglutiendam abjuravit, & buccella 
guſftata continuo ſuffocatus interit This among other 
rude and barbarous ways of purgation, was often con- 
demned, and by degrees aboliſhed. And yet we have 
{till ſome remembrance of this horrid cuſtom in ſome of 
our uſual phraſes of adjuration ; as will take the ſacra- 


ment upon it, ——may this bread be my poyſen, may this bit be 


my laſt, &c. | | 

Toullepreſenr, (from the Fr. Corps preſente, :.e. the 
body preſent) Signifies @ mortuary, an. 21 H, 8. cap. 0, 
and the reaſon why it was thus termed ſeems to be, that 
where a mortuary after any man's death became due, the 
body of the beſt or ſecond beſt beaſt was, according to the 
cuſtom offered or preſented to the prieſt, and carried 


along with the corps. 

JN nomine patris, & filis, & ſptritus ſan, ego Bria- 
nus de Brompton, ſen. Anno Domini 1262. in vigi- 

lia. apo/lolorum Simonis & Judez condo teflamentum meum. 

Vale corpus meum ſepeliri in prioratu Majoris Malvernie@ 

inter pradeceſſores meas, & cum corpore meo palefridum 

meum cum herneſio, & equum ſummarium, cum lecto meo, 


&c. In codice MS. penes (3ul. Dugdale, mil. 


 Conffopitum, Morpeth in Northumberland. 
Contis, (Curtis) A court or yard before the houſe. 
Cortularium, Certarium, Curtilagium, A yard or 


- court, adjoining to a country farm.——Abbas Glaſton, 


apud Ginneledon, conſtruxit—grangium, boverium, va- 
carium, flabulum, columbarium, & cortularium, cum do- 
ens, duo melendina, &c. Cartul. Glaſton. MS. f. 42. 

__ _ Coweſarii, Coblers, Dui corio veteri utuntur, vis. 
Prohibeo ut nec mercator nec in/titor, nec permentarius, nec 
corveſarius, &c, wvolens emere vel vendere non vendat. 

Toms, A certain corn meaſure heaped up, from the 
Hebrew cora, which ſignifies a hill : For eight buſhels of 
wheat, in a heap, are of the ſhape of a little hill ; and 
probably a corus of wheat was eight buſhels, Decem co- 
ros triciti five decem quarteria, Bracton, lib. 2. cap. 16. 

arag. 7. 

Taſtes and Coſcet, The ſame with Cottage, 

Coſduna, 'The ſame with cy/om or tribute. In curte 
vero de Foria habere ſalebat quinque ſolidess coſdunales 27n 
anno. Mon. 1 tom. pag. 5062. | 

Coſenage, Cognatione, Is a writ that lies, where the 
Treſayle, (that is, Tritavatus, the father of the Beſayle, or 
of the great grandfather) is ſeiſed in his demeſne, as of 
tee, at the day of his death, of certain lands or tene- 
ments, and Lieth, and then a ſtranger entereth, and 
abateth ; for then ſhall his heir have this writ of coſenage ; 
the form whereof ſee in F. N. B. f. 221. Of this, read 
alſo Britten at large, cap. 89. nor is there any affinity or 
couſinage between them. Stat. 4 H. 3. cap. 8. 

Colening, Is an offence whereby any thing is done de- 
ceitfully, whether belonging to contraCts or not, which 
cannot be properly termed by any ſpecial name, 3/2. 
Symbol. part. 2. tit. Inditments, ſet, 68. It is called in 
the Civil law, fte!lonatus, of flellio, a beaſt, which is /a- 
cert genus verſutiſſmum, as Cujactus in his Particles call- 
eth it: And Pliny, lib. 3. 6 10, ſays, Nullum animal 
invida homint fraudulentius,. 


- 


| ſuit, but not to his expences of travel, loſs of time, &«, 


] judgment or any award of execution, after plea pleaded 


| Where the chancellor finds a plaintiff's ſuggeſtion un- 


IS 


QC Oo | g 

Tolhering, As in the feudal 1 
privileges inherent by right and cu 
veral other grievous exaCtions j 
ſort of prerogative or ſeignioral authorit as to lie and 
> an 


feaſt themſelves and their followe 
their tenants houſes, Sir Henry on Do peſt) 
7 


aw, there were | 
ſtom, ſo were th 
poſed by the lords, b Fl 


Con, as Blount. 
— Touard, An apple, whence ward mo . 
ſeller of apples.——Reddendo inde probing. "62 
redibus noſtris unum pomum coſtard de forgabul, J -- won 
S, Michaelis. Cartular. Abbat, Radings Ms f Yoon 
Coltera, Coaſt, ſea-coaſt.——Per cofteran, _ 
partium adjacentium in comitatu Kanti, Ordinat "Ul? n 
Romney.——-Richardum TT horney ad cuſtodiam c _ 
maris 11 com. Eflex, per literas woſires patentes aff wy 
way IE = won ho  inoipr-Yy om 24 Ed. 1, NO 
us, (Coſtarez Hagon, Habebit de col) 
rio 5 athos panes & coſtrellos Yoder rh 
2 rom. 5 *g mores ae aan gs. May, 
olts. "There were no coſts at Com . 
if the plaintiff did not prevail he was wag ” 
clamore ; if he did prevail, then the defendant wi 1a 
fericordia, for his unjuſt detention of the plaintiffs vr] 
and therefore was not puniſhed with the expenſa litis AY 
that title, But it being thought excceding hard —_ 
the plaintiff, for the coſts which he was out of pocket n 
obtaining his right, could not have any amends ; = wedey 
fore by the ſtatute of Glouceſter, made 6 E1. 1, as k 
by which in an aſliſe, &c, damages, upon the Infelcins, 
of the difleiſor, are given againſt him that is found tenan 
and damages are given in a writ of mort Tancejtor vid 
&c, reciting that whereas before that time, damages were 
not taxed but to the value of the iſſues of the land, it is 
provided the demandant may recover againſt the tenank 
the coſts of his writ, together with his damage ; and that 
this aCt ſhall hold place in all caſes where the party is to 
recover damages. 1 New Abr. 511. | 


Coſts of his writ] This extends to all legal coſts of 
2 Inſt. 288. 


This was the original of coſts de zncremento ; for when 
the damages were found by the jury, the judges held 
themſelves obliged to tax the moderate fees of counſel 
_ attorneys that attended the cauſe. Gilb, H.C. B. 
261. | 

And this was done in all real aCtions in which there 
were damages at Common law, and alſo in all perſonal 
actions ; for even in an ation of debt, there are damages 
given for the unjuſt detention. 10 Cz. 116. 

Alſo by the 8 & 9g FF. 3. c. 10. in all actions of waſte 
and debt upon the ſtatute for not ſetting forth tithes, 
wherein the ſingle value or damages found by the jury 
ſhall not exceed twenty nobles ; and in all writs of /cre 
facias, and ſuits upon prohibitions, the plaintiff obtaining 


or demurrer joined, ſhall recover coſts. 


true, he ſhall award damages to the defendaut, 17 &. 
2..£. 0, 

Defendant in error to have coſts. 3 Hen, 7. c. 10. 
Ig Hen. 7, c. 20. 

Cofts given to avowants, 7 Hen. 8. c, 4. 21 Hen. 8. 
c. 19. alſo to the defendant upon nonſuit or verdict 1n 
ſeveral ſpecies of actions. 23 Hen. 8. c. 15. In all ac- 
tions where the plaintiff may have coſts. 4 Fac. I. & bf 
On a nonſuit fr want of a declaration in the K1ng » 
Bench or Common Pleas. 13 Car. 2. /t. 2. c. 2. /t&. 3 

Plaintiffs that ſue to the uſe of the King ſhall not pay 
coſts. 24 H. 8. c. 8. 

The King ſhall recover his debts with cofts. 
8. c. 29. /ef. 54. =D 

It 39. / atntiff do not declare or 18 nonſuit in the 
King's Bench, Marſhalſea, or any inferior court, the 
defendant ſhall have coſts. 8 El.c. 2. _ 

Coſts and damages to be recovered againſt an informer 
on a penal ſtatute, 18 Zliz. c, 5. /ef?. 3. 


33 Hen, 


Attornies 


C oO 8 


| '-0 WHETe liable to coſts. 3 Fac. I, C 7. ſea. L. 
Th 2.3. ſet. 23- BA Geo. «Cc. 13. fedt. 7. 
2 Nefendants to have "Ty where plaintiff might 

Co F, Co 3. zo 2. : ; | 
be ods nk inferior tradeſinen and apprentices for. 
baſſes :n hunting. 4 & 5 ill. & M. c. 23, ſe. 10, 
" ſhillings and eight-pence to be taken inſtead of the 
Fry pro fine, and added to the plaintiff's coſts. 5 Yi. 
Cs he ſhall be awarded to the plaintiff where the 

Jefendant has pleaded ſeveral pleas. 4 Ann. c. 16. ſee. 


have 


" Cots given on quaſhing a writ of error, 3 Ann. c. 16, 


FL oiven for not going on to trial, 14 Geo. 2. c. 
PR 


1. In what caſes the plaintiff ſhall have no. more cofts 
than damages. | | | 


2. IVhere cofts ſhall be doubled or trebled. 
i. In what caſes the plaintiff ſhall have no more coſts 


than damages. 


By ſtat. 4.3 Eliz. cap. 6. it 1s enacted, ©** That if up- 


©n ations perſonally to be brought in any of her Majeſty's | 


courts at 1/eftminfter, not being for any title nor intereſt 
of lands, nor concerning the freehold, nor inheritance 
of any lands, nor for any battery, it ſhall appear to the 
judges of the ſame court, and ſo ſignified or ſet down by 
the juſtices before whom the ſame ſhall be tried, that 
the debt or damages to be recovered there in the ſame 
court, ſhall not amount to the ſum of forty ſhillings or 
above ; that in every ſuch caſe the judge and juſtices, be- 
' fore whom any ſuch action ſhall be purſued, ſhall not 
award for coſts to the party plaintiff any greater or 
more coſts than the fum. of the debt or damages ſo reco- 
yered ſhall amount unto, but leſs at their diſcretions.”” 
The intent of this ftatute was to reduce all actions 
where the debt or damages were under 40s. into the 
court-baron, or other county courts, whereby it was 
thought the profits of landlords would be increaſed, and 
the coſts of defendants diminiſhed ; but the ſtatute failed 
of effeting that purpoſe ; for it does not put it merely 
upon the damages given by the jury under 40s. (for it 
woutd be hard when the jury gave tao little damages, to 
kave puniſhed the plaintiff with the loſs of his coſts) but 
leaves it to the judge to certify the damages proved were 


not above 40s. in approbation of the verdict ; but the | 


judges though it extremely hard to certify, in order to 
make plaintiffs loſe their coſts where they had prevailed, 
unleſs the ation were exceedingly impertinent and vexa- 
tlous ; and therefore ſeldom made uſe of this power. 
Gilb, Hift. C. B. 261. | . 
By the 22 & 23 Car. 2. cap. g. For preventing trivial 
ſuits contrary to the intention of 4% E/:iz. commenced 
in the courts at a gears [extended to the principa- 
lities of IWales, and counties palatine, by ſtat. 11 & 12 
- 3 c. 9.] it is enacted, for the making the ſaid law 
Y. 
battery, and other perſonal a&tions, wherein the judge at 
the trial ſhall not find, and certify under his hand, upon 
op back of the record, that an afſault and battery was 
vfficiently proved, or that the freehold or title of the 
land mentioned in the plaintiff's declaration, was chiefly 
7 queſtion, if the jury find damages under 40s. the 
RO ſhall not recover more coſts than the damage, 
u * ock coſts given, the judgment ſhall be void, &c. 
ye the defendant may have his aCtion for ſuch vexatious 


This Ratute ſeems @ ha _ 
| ve purſued the ſame purpoſe 
with that of the 43 £Eliz. but neither of them "es 


(ng) - 1 
$ de '"cremento, except where the judge's certificate 


Fs neceſlary, and that was only where the treſpaſs was 


nd 4.2 the freehold, or to things fixed to the freehold, 
the dan. _—_— were. under 4os. and in battery, where 


were under ſuch ſum ; for the wording of | 


F: 


ual, & "That in all ations of treſpaſs, aſſault and | 


nor did the ſtatute of Car. 2. take away | 


COS 


the. Ratute is, that there ſhould, be no; coſts. in battery, 
treſpaſs, or other perſonal: aftions, unleſs the judge cer- 
tify the battexy to. be.. proved, or the, title of the freehald 
to. have come in, queſtion ; hence theſe wards in. the act, 
other perſonal ations, were conſtrued to extend no far- 
ther than to caſes where. the judge was permitted to cer- 
tify, which, was only in battery ang actions of treſpaſs, 


relating to the freehold, and things fixed ta the freehold, 
1 New Abr. $12. 


' Therefore in trover, or ation. of treſpaſs: de benis af- 
portatis of goods. and: chattels not fixed to the freehold, 
the plaintiff ſhall have his full coſts, though, the damages, 
be found to be under 40s. and though the judge does not 
certify purſuant to the ſtatute. 1 Salk. 208, 

So if an aCtion of treſpaſs to the freehold, and an ac- 
tion of treſpaſs De bonts p_—_ are joined, and the 
plaintiff recovers in general upon both counts, he hath 
no need of a certificate to obtain his coſts ; and therefore 


coſts De incremento ſhall go upon the ſtatute of Glouceſter. 
2 Vent. 48. 


As in treſpaſs for breaking his cloſe, and impounding 
his cattle, the plaintiff ſhall have his full coſts ; for the 
Impounding his cattle is an injury to his perſonal pro- 
perty, in which no right of freehold can come in queſ- 
tion. 3 Med. 39- | | 

So in treſpaſs for chaſing his ſheep, and that he the de- 
fendant ad loca ignota eos abduxit & elongavit, after ver- 
dict for the plaintiff, and 24. damages, he had his full 
coſts principally upon the word abduxit, which is the 
ſame in fignification with aſportavit. Carth. 225, 1 
Salk. 208. | 

So in treſpaſs quare vi & armis the defendant flung 
down certain ftalls of the plaintiff's, in a market-place, 
on Not guilty, and verdict for the plaintiff, but damages 
under 40s. the court held that the plaintiff, without the 
judge's certificate, ſhould have full coſts; for this is a 
treſpaſs done to a chattel in which no title of freehald 


to the freehold, yet if the defendant had carried them 


Tones 232. | 

But where the treſpaſs is merely to the freehold ; as 
where in treſpaſs the plaintiff declared, that the defen- 
dant Herbam depaſcendo, & ſolum & fundum carucis ſub- 
vertendo, & in ſolo fodiendo, & cum terra inde projet” 
aque curſum ſuum obſtupand”, per quod clauſum ſuum in 
undat” fuit, &c. the plaintiff ſhall have no more coſts 
than damages. 1 Salk, 193, 5 Med. 74, 316. 

So in treſpaſs Duare clauſum fregit, & quendam taurum 
pore ignote fugavit, per quod the plaintiff's gooſberry 

uſhes, necnon quingue perticas { Angl. poles) in eodem 
clauſ. ere, officiat & exiſtent' fregit, laceravit & ſpo- 
liavit, after verdict, and one penny damages, the court 
held that the taking and pulling up the poles was not 
ſuch an aſportation as amounted to converſion ; and that 
though the treſpaſs began by chaſing the bull, yet the 
damage is laid to be done to the freehold ; and ſo the 
title thereof might well come in queſtion, Triz. 11 
Geo. 1. in C. B. 1 New Abr. 513. Fo 
houſe, and keeping him out of poſſeſſion and uſe of the 
ſaid houſe, with a continuands for a month, per quad he 
was put to great expence to gain the poſlefſion of his 
houſe, and in the mean time loſt the profit and uſe 
thereof ; after verdi& for the plaintiff, and 2s. 6d, da- 
mages, the court held that this was a plain treſpaſs quare 
clauſum fregit within the ſtatute, and that the per gusd 
was only matter of aggravation. Mich, 12 Geo. 1. in 
C.B, 1 New Abr, 514. 

Alſo if there be a treſpaſs upon the freehold, and like- 
wiſe a count laid de onis aſportat', in order to put in for 
coſts merely, if there be no eyidence of the carrying 
away of the goods, by which the defendant is acquitted 
as to that, though he 1s found guilty as to the treſpaſs to 
the freehold, yet if the damages be under 40s. the plain- 
tiff fhall recover -no more coſts than damages. 1 Vent, 
180, 195. x : 

It is farther tobe obſerved in the conſtruQtion of the 


ſtatute 22 & 23 Car. 2, that there is no need of a judge's 
| 71 cert;- 


can came in queſtion ; and though they had been fixed 
away, it would be out of the ſtatute. Raym. 487. 2 


So in treſpaſs for breaking and entring the plaintiff's 
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| certificate, where by the pleading it appears, that the title | 


[ 


or intereſt of the land is in queſtion ; as in an aftion. for 


eating his graſs, per quod his common was impaired ; ſo 
if the defendant juſtifies by any thing that brings the 
title of the land in queſtion, the judge need not certify 
to intitle the plaintiff to his coſts, 1 New Abr. 514. 

Alſo by the8 & g Will. 3. cap. lo. For preventing 
wiltul and malicious treſpaſles, it is enacted, © That in 
all aCtions of treſpaſs, to be commenced and proſecuted 
from and after the 25th of March 1697, in any of his 
—_— 's courts of record at We/tminſter, wherein at the 
trial of the cauſe at J/e/tmin/ter it ſhall appear and be cer- 
tied by the judge, under his hand, on the back of the 
record, that the treſpaſs upon which any defendant ſhall 
be found guilty, was wilful and malicious, the plaintiff 
ſhall recover not only his damages, but his full coſts of 
ſuit, any former law to the contrary notwithſtanding. 

If an action be commenced in an inferior court, and 
removed by habeas corpus or certiorari, into the courts at 
IV:/tminſter, the plaintiff ſhall have full coſts, although 
the damages are under q0s. 4 Mod. 378. | 

By the ſtat, 21 Fac. 1. cap. 16. it is enacted, © "That 
in caſes for flanderous words to be ſued or proſecuted in | 
the courts of ///tmin/ter, or other courts that have power 
to hold plea thereof, after the end of that ſeſſion of par- 
lament, if the damages are found to be under 40s. the 
plaintiff ſhall recover no more coſts than damages.” 

By this aCt the power of the judges is taken away, as 
to giving coſts de increments, where the damage 1s under 
405, but it is ſaid to have been the reſo]ution of the judges, 
that though the court cannot increaſe the coſts, yet the 
jury are not bound by the ſtatute, and therefore they 
may give 10/. coſts where they give but 104. damages, 
I Salk. 207. [EL.528 | 
In the conſtruction of this ſtatute it has been held, that 
it extends not to actions for'ſlander of title, for that is 
not properly ſlander, but a cauſe of damage ; and the 
ſlander intended by the ſtatute is to the perſon. Cre. Car, | 
I4l. Ley 82. Palm. 530. | | 

So if for calling Thief, and cauſing him to be arreſted, | 
&c. and the defendant is found guilty of both, it is not 
within the act. Cro. Car. 163, 307. | 

So when the plaintiff brought an action on the caſe for 
llanderous words ſpoken of his wife, viz. That fhe was a 
whore, per quod fhe loft ſuch and ſuch cuſtomers, after 
verdict for the- plaintiff, and damages under 40s. the 
court held that the plaintiff ſhould have full coſts ; for it 
is not the words, but the ſpecial damage which is the 
cauſe of action in this caſe; and it was incumbent on 
the plaintiff to prove the ſpecial damage, otherwiſe the 
action would not havelaid for the words. 2 Salk. 206, 

By ſtat. 22 & 23 Car. 2. cap. 9g. it is enacted, © That 
all actions of aſſault and battery, wherein the judge at the 
trial ſhall not find and certify, under his hand, upon the 
back of the record, that an affault and battery was ſuf- 
fciently proved, if the jury find damages under 4os. the 
plaintiff ſhall not recover more coſts than damage.” 

On this part of the ſtatute it has been held, that if an 
aſſault be only proved, the plaintiff ſhall have no more | 
coſts than damage. 1 ent. 256. 2 Lev. 102. 4 

T hat if a man brings treſpaſs for beating his ſervant, 
per quod ſervitium amiſit, it 1s not an action of aſlault 
and battery within the ſtatute, but is an action founded 
upon the ſpecial damage, in which there ſhall be full coſts, 
1 Salk. 206. 4453 1 

In treſpaſs of aſſault and battery, wounding and im- 
priſonment ; as alſo for entring and breaking his houſe, 
and opening the doors of the ſaid houſe, and breaking 
three locks and three bars belonging to the ſaid doors ; 
the defendant pleaded Not guilty to all except the im- 
priſonment, and for that he juſtifies ; and on the trial the 
juſtification was found for the defendant, and the Not 

uilty for the plaintiff, and the damages 2s. 64. and held 

y the court that the damages being under 4os. he could 
not have full coſts for the battery, becauſe the judge had 
not certified the battery to be well proved ; neither could 
he have full coſts for breaking the houſe, becauſe this is 
a treſpaſs relating to.the freehold, x1 New Abr. 515, 


as well double coſts as double 


/- 35+ and ſubſequent acts. 


COS 


1-1. 46 IV here cots ſhall be doubled or trebled, 


;: Bt ems agreed,” that where dam 
coverable, and a ſtatute increaſes the 
the value, the plaintiff ſhall movie: his _ i 
damages ; and coſts alf me 
; 0, as parcel of the damages, ſha 
be trebled. 10 Cs. 116. a, 2 Inft. 289. wy | 
_ 297. dds 9 
ut where a new ſtatute pives either fin 
treble damages, where this wars no rolls. Fines 
before, there no coſts ſhall be allowed, becauſc the bo 
can have nothing more than ſuch new ſtatute has x" a 
given, and that is damages only ; for the ſtatute of Gluy- 
ce/ter cannot operate to add coſts to what is oiven by a 
"aro pros gr ; _ the new ſtatute muſt be A 
rued from 1t{elf, which gives damaoes only, 
I Salk, 205. Carth. ww, | , aback 
In an action for forcible entry, upon 8 Hen, 6. cap. 9 
which gives treble damages, the plaintiff ſhall recover not 
only treble damages but treble coſts alſo. 2 Inſt. 289 
du I10, L ent. 22. os | | 
ut in an action of debt upon the ſtatute of 1 & 2 P};!, 
& A. cap. 12. of diſtreſſes, upon the branch of the ta 
tute by which the 51. and treble damages are given to the 
party grieved, for driving a diſtreſs out of the hundred, 
no coſts are to be given, becauſe the ſtatute by intend. 
ment, gives treble damages in lieu of the whole. 2 Inf, 
289. Kelw. 269. 1 Rol. Abr. 516. | | 
So in an action of waſte againſt tenant for life of 
years, by the ſtatute of Glouceſter, cap. 6. the place 
waſted, and treble damages ſhall be recovered, but no 
coſts, becauſe no ation lay againſt them at the Common 
law ; but the ation and damages are merely given. 1 
Rol. Abr, 517. Dyer 159. 10 Co. 116. | 
But in waſte againſt tenant in dower, Ec. treble da- 
mages and coſts alſo ſhall be recovered, becauſe an action 
of waſte lay againſt them at the Common law ; and for 
the waſte, damages ſhould have been recovered. 2 1n/t. 


ages were before re. 


289. | 

ba an action upon the ſtatute of 2 Hen. 4. cap. 1. for 
ſuing before the Admiral for a thing done upon the land, 
in which caſe the ſtatute gives to the plaintiff double da- 
mages, without ſpeaking of any coſts, yet he ſhall recover 

y Enc, 1 Rol, Abr. 517. 

Dyer 159. 10 Co. 116. | 

So on the ſtatute 2 1, & MM. cap. 5. by which treble 
damages and coſts are given againſt the reſcouſor of 2 
diſtreſs for rent, in an a&tion upon the caſe for a reſcous 
upon the ſtatute, the plaintiff ſhall recover treble coſts, as 
well as treble damages ; for the damages are not given by 
the ſtatute, but increaſed, and an action upon the cals 
lay for a reſcous at Common law. 1 Salk. 205- Carth. 
321. | 


Double coſts given, 


Fer perſons wrongfully cited out of their own dioceſe, 
23 H. 8.c.9. /- 3 WEE | 
' Againſt defendant convicted of forgery, 5 £iz. © 14 


"2." 2. 

F 5 EORDX aeainſt inſurers, 43 Eliz. c. 12. /- 3+ 
On actions againſt peace officers, 7 Fac. 1+ CG 5* 
Againſt monopolizers, 21 Fac. 1. cap. 3: ſe +: 
For officers executing exciſe laws, 12 Car. 2+ G 75' 


On affirmance of judgment after verdict, 13 & 14 
Car. 2. flat. 2. c. 2. /. 9. 

For lhe Bees &c. in cuſtomhauſe officers, 13S 14 
Car. 2. c. 11. f. 34+ ; "5, : 

Where in AR in exciſe, to be paid by original pro 
ſecutors, 15 Car. 2. c. 11. /. 19. ; 

For Jefendant executing the at for regulating the 
price, &c. of coals, 16 & 17 Car. 2. Cc. 2- _ xk > 
For defendant acting in coy * the act 10 

building Londen, 22 Car. 2. c. 11, /. 03. : 
Or of the act for regulating the makin Kidderminſitr 

ſtuffs, 22 & 23 Car. 2. c. 8. /. 16. — _ 
For perſons Seckting the act for rebuilding Northam; 


tan, a7 Car. 2. Co I. /þ+ 11, For 


c0o5s 
y f on aCt concerning the highways, 3TW:& 
| n = executing the a& for recovery of ſmall 


, For nerſo W 6 I 2 
1 T4 'W » > Co nh 9 
i hs SE on the act for ſuppreſſing lotteries; 


108 No I). 3+ Co I7» / CL 


For perſons executing the act for better governing 
atermens 11 & 12 W. 3- c. 21. f. 11. 
W For perſons making ſeizure in purſuance of aCt for 
©ibiting of importation of Scotch linen into Ireland, 
P 


Ann. . 2. C. Os fo 8. . . 
hs : a At a7 the at concerning ſalt duties, 


Yo. 1. C18 fo 27> 
$6 TE ocrerig on game law, 8 Geo. I. c. 19. 


þ For Jefendant executing the act for ſupplying the city 
with water, 8 Geo. I. C. 26. W/ tk 7 

For perſons ſued for any thing done in purſuance of an 
1& for preventing abuſes in weighing butter in York, 
6 Ger. 1; C27. ſet. B. 


On recovery for offences againſt the at for better re- | 


oulating the coal trade, 3 Geo. 2. c. 26. /. 10. 
D 


Againſt defendant laying wagers, &c. on price of | 


ſtocks, 7 Geo. 2. c. 8. fo I | 
For defendant ſued for diſtraining for rent, 11 Geo. 2. 
19+ þ+ 21. . : | 
: ye eodants in avowry, II Geo. 2. c. 19. /. 22. 
Againſt offenders on the act for preventing unlawful 
gaming, 13 Geo. 2. c. 19. . 2. 


For defendant executing the aC&t for recovering ſmall 


debts in London, 14 Geo. 2. C. 10. /. 0. 

For defendant acting in ſupprefling rebellion, 19 Ges. 
2. &. J9+- [+ 18, | 

Forplatntiff on the act for ſupport of ſeamen, 20 Geo. 2. 
c. 38. /. 39. For defendant executing ſaid act, bid. /. 40. 

or perſons aCting in purſuance of the act for the more 

ealy recovery of ſmall debts in A:ddleſex, 23 Geo. 2. c. 
3. / 18. | 6, | 
: For perſons executing the at for regulating the navi- 
gation of the Thames, &c. 24 Geo. 2. c. 8. ſ. 24. 


For defendants ſued for executing the act for regulat- 


ing drivers of carts, JO Geo. 2. c. 22. f. 15) 
For defendants executing the a&t concerning pawn- 
brokers, and to prevent gaming, 30 Geo. 2. c. 24. f- 22. 
For plaintiff againſt juſtice of peace on judge's certi- 
tying, 24 Geo. 2. c. 44- /. 


7. | 
For defendant aCting in purſuance of the act to enforce 


attendance of jurymen, 29 Geo. 2. c. 19. ſe 4+ 
For defendant aCting in purſuance of an aCt for pre- 
ſerving fiſh, 3o Geo. 2. c. 21. ſ. 16. 


Treble cofts given, . 
Apainſt ſuch as ſue in fictitious names, ic, 8 El. c. 2. 


«4 ; 
For defendant executing the a& for reforming weights 
and meaſures, 16 Car. 1. c. 19. }- 9. ; 


9 4 
In error on affirmance of judgment after verdict, 13 
Car. 2. t. 2. c. 10, 12, | 


For plaintiffs on at againſt gaming, 16 Car. 2, «. 7 


For defendants executing the at againſt importation 
of foreign cattle, 20 Car. 2. c. Te J- 8. | 


/ » the act concerning highways, 22 Car. 2. C12; | 


8 Geo. 2. c.20. /. 18. 


Or the act for burying in woollen, 30 Car. 2. fts 1. 


G& J. }. 11. 
Where on the acts concerning wool, 1 //. & 1... 1. 


© 32-/.10. 7&8W.z. c. 28. /.8, 10,12. gt 10 


W. 3. c. 40. /. 6. 


a -_ ant executing the game act, 4 & 5 I. & 


[ Or the act againſt throwing ſquibs, g & 1077, 3+ C. 7. 


; Or the acts concerning ſilks, 9& 10 17. 3. Cc. 43. IT. 


tc 16, 22. 
c. W-Lo /+ 23. 23Geo.2.c.20.ſ. 5, 26 Geo. 2, 


Oe ws executing exciſe laws, 10 JV. 3. c. 21. ſ.21. 
or detendant ſued for executing the. act for aſcer- 


CH +&: 


taining the meaſures for retailing ale, &c. 11 & 121/. 4, 
c. 15. [. 8, _ ADEN 61 
On aQs concerning workhouſe and hop-market in ' 
Wreefter, 2 Ann. «. 8. ſ..34. 4 Geo. 2, £25. ſ. 10. 


For defendant executing the act for preventing fire, ' 


# 


6 Arn. c..31. /[. 6. AN TOS. £5 [3 - | 
hrs againſt particular members of the bank, 7 4. 
Ce 2 .. 65. £5 | | | - p x : ; . 
or defendarit executing the aCts for regulating the 
cloth trade, 7 Ann. c. 13. ſ. 9g. 10 Ann. c. 16. /. 10. 
I os I. Cc. I5: f. 9. It Geo. 1.c. 24. f. 20. 11 GC. 26 
Cc. 20. f. 15. j | | On Rs "Hp 
Againſt ſtamp officers negleQing duty, 8 Ann. c. 9. 


" = act concerning tobacco and ſnuff, 1 Geo. t. c, 
460. /. 6. | | - 
For defendants on the at againſt making cloth buttons, 
4 Gro. Tit 7/9. 9 Ci, t. cl [0 - 
For defendant executing the act againſt deer ftealers, 
x Geo. 1c: i5. /e 3. 

Or the acts concerning the cuſtoms, 8 Ges. 1, c. 18. 


fo 26. 9 Geo. 2: c. 35. /c 37. 


Or the acts concerning coffee and tea, 10 Geo. I. c. 10. 
fo 44+ © 38 Geo; 2. £14. fc 6... 
Or the acts concerning gunpowder, 11 Geo. I. 1.23. 
f+ 5+ 4. Geo: 2; 4. 29. [< 7. ts Get. 2. © 432+ & 5+ 
22. Geo. 2.c. 38. [. 8. | bs. 
Or 73 act for preventing frauds in dycing, 12 Geo. I. 
c& 24«: [+ 7: | | | 
Or the acts for improving the fiſhery, 2 Geo. 2. c. 19. 
ſ- 0. 33 Geo. 2. c. 27. ſ. 20. 22 Geo. 2. c. 49. /. 20. 
29 Geo. 2. c. 39. /. 16. | Ho 
Or the ſalt act, 3 Geo. 2. c. 20. /. 24. | 


trade, 4 Geo. 2. c. 30. /. 1. | | 

For defendants executing the act againſt gaming, 10 
Geo. 2. c. 28. /. 8. 

Or for executing the acts concerning ſpirituous liquors, 
II Geo. 2. c. 26. f. 3. 16 Geo. 2.c. 8. ſ. 6. 33 Geo. 2. 
ce 9. ſe 20. 33 Geo. 2. c, 28. /. 16. 

_ Or the acts concerning gold and ſilver, 12 Geo. 2. c. 
26. ſ. 23. 15 Geo. 2. c.20. f. 10. 22Geo. 2.c. 36. /. 9. 
29 Geo. 2. c. 14. /. 15. FR 

Or the act againſt lotteries, 12 Geo. 2. c. 28. /. 12. 

' Or the act for the more eaſy aſſeſling county rates, 12 
Geo. 2. c. 29. f. 24. 


For defendant executing plantation laws, 12 Geo. 2. 
bs 30. J< 14. 24 Geo. 2. c. 51. f. yg. 30 Geo, 2. c. 9. 


ſtealers, 14 Geo. 2. c. 6. /. 2. 
For defendants acting under act for opening trade to 
Ruffin 14 Geo. 2. c. 36. /. 5. | 
gainſt ſheriff for not paying reward on convicting 
offenders counterfeiting money, 15 Geo. 2. c. 28. /. 7. 


17 Geo. 2. 5. fe 34+ | 
For defendant executing the acts for enlightening and 
widening the ſtreets, 17 Geo. 2. c. 29. ſc 40. 33 Geo. 2. 


c. 30. /. 22. | | 

For defendants proſecuting on the acts concerning elec- 
tions of members of parliament, 18 Geo, 2. c. 18, /. 16. 
19 Geo. 2. c. 28. ſ. 12. 31 Geo. 2.c. 14. fe, 

_ actions againſt juſtices of peace, 18 Geo. 2. c, 20. 
ſeet. 8. 

Or for executing the exciſe laws in general, 18 Geo. 2. 
e. 26. ſe 15. | 
. Or ogpal granting duties on glaſs, &c. 19 Geo. 2. 
e 12. fe. 82. | 

Or the act againſt ſwearing, 19 Geo. 2. c. 21. /. II. 

Or the act for laying duties on houſes, 20 Geo. 2, c. 3. 
< 66. " » 
Or the act for making indico, 21 Geo. 2. c. 33. /. 18. 
For the defendants executing the act for ſecuring du- 
ties on coals, 23 Geo. 2. c. 37. ſo2. 
Or the acts for the recovery of ſmall debts, 22 Geo. 2. 


| c: 47. ſe. 17, 23 Geo. 2+ vr. 27. fo23: 23 Gev. 2. 
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Againſt offenders againſt the act for regulating coal 


; Againſt ſheriff for not paying reward for taking ſheep- 
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For defendant acting under the act againſt vagrants, 
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31 Geo. 2. c. 29. ſect. 41. 


ſui, Ex. li 


C O T 


Where on the a& concerning quarentine, 26) Ge; 2.1 


c. 12. /. 16, 21. | 

For defendant executing the ſtamp as, -29 Geo. 2. c. 
I” 4 24. 29 Geo. 2. Cc. I3. f. 11. 30 Geo. 2+ 19. 
fu 78. 32 Geo. 2. C35. . 2 
Or the as concerning linen and cambricks, 29 Gee. 


2. c. I8. f. 13, 32 Geo. 2c. 32. « 10. 


' Or the a& concerning conſtables, jurymen, &c. 29. 


Geo. 2+. C. 25. fe 19. JI Geoe 2» 17. fo21v 
Or the a& againſt ſtealing lead, iron, &c, 29 Geo, 2, 
<. JO. /. 10, | 
r the act for widening London bridge, 29; Geo. 2. c. 
40. /. 43. 3 Geo. 2. c. 20. /. 8. 
r the a 
2. 616 b 93S ; 
Or LS aft, 30 Geo. c. 25. /. 72. and ſubſequent. 
Or the a& laying tax on houſes, &c, 31 Geo. 2. c. 22. 
« 1. Sc. | 
Or the aCt for eſtabliſhing corn-market, 31 Geo. 2. c. 
25. /. 29. F $ | 
Or for executing the a& for the due making of bread, 


Or the a& concerning hay and ſtraw, 31 Geo, 2. c. 
40../- I9- FTE PC 

Or the a& permitting the free importation of cattle 
from Ireland, 32. Geo. 2. c. x. . 2. | 

Or the a& concerning laſtage and ballaſtage, 32 Gee. 
Z+Ce 16. /. 29» 

Rk officers offending againſt aCt for the relief of 
debtors, 22 Geo, 2. c. 28. /. 22. | 

For defendant executing the a& to prevent woollen 
goods of France to be imported into the Levant ſeas, 32 
Geo, 2. c. 34. f. 15. | 

Or the land tax, 4 Geo. 3. c. 2. /. 36. 

Or malt aQts, 33 Geo. 2. c. 3. f. 24: 33 Geo. 2. c. 
7. G 61. and ſubſequent, | 

r for officers executing the act of inſolvency, 1 Geo. 


3. < 19. /- 28 


28. | 
For defendant fued after due diſcharge, 1 Geo. 3. c. 


$7. & 20- | | : Eg 
Or for perſons ating under mutiny act, 4 Geo. 3. c. 
I ee Damages, Suits. For more matter concerning 
co/ts, ſee 1 Bac. Abr. and 6 Vin. Abr. tit. Coſts, 
Cot, in the old Saxon ſignifies cottage, and ſo ſtill in 
many places of England, as Verſtegan teſtifies in his Re/ti- 
tution of decayed intelligences in antiquities. It is alſo a 
kind of refuſe wool, clung or clotted together, that it 


cannot be pulled aſunder. Stat. 13 KR. 2. /fat, I. cap. g. 


Corage, See Cottage. 

 Cotarius, A cottager. 

Cotarii debent ralliar: ad voluntatem dimini ; facere 
fervitia incerta ; nihil dare, nihil vendere, mbhil proprium 
habere, nec poſſunt acquirere, niſi ad promotionem domini 

's; irrot, Eccl. Chriſti Cantuar. f. 211. 

Cote, Cot, and Coar, The names of places begin- 
ning or ending with theſe ſyllables, fignify a little 
houſe or cottage ; from the Sax. cote, 7. e. cafa. 

Cotellus, A ſmall cortage.=-—Henricus Clericas 7e- 
net unum cotellum cum crofta, & reddit per annum ot7o de- 
narios, Conſuetud. Domus de Farendon. MS, 

Coterelli, (Fr. Cotereaux.) This word is uſed in 
our records for cattagers, quia cetagia & curtilagia tene- 
bant ; but they were anciently a certain kind of peaſants 
outlawed; a ſort of ftraggling thieves and plunderers, who 
ſeem at firſt to have been cottagers and country-fellows, 
like the moſs-troopers on the borders of Scotland, ———— 
Aſerentes igitur & affirmantes ſe cum archiepiſcops locutu- 
Tos, cum pace & pro pace intrare velle, apertis januis in- 
traverunt caputi circa decem ſuper loricas, & hi Bragmanni 
t& Coterelli Flandrenſes condudti, Girald, Cambr, de vita 
Galfridi Archiep. Ebor. apud Whartoni Angl. Sacr. P. 


2. PÞ. 291, 
oteretlus. Spelman and Du Freſne make cotarius 
and coterellus, to be both ſervite tenants : But it ſeems 
that in the Domeſday Regiſter, and other ancient MSS. 
"there appears a diſtin&ion, not only in their name, butin 
their tenure and quality. The cotarizs had a free foccage 
tenure, and payed a ſtated firm or rent in proviſions or 


g to the Bon-hommes 


againſt retailing unlicenſed wine, 3o Geo. 


«O07 


money, with ſome occaſional cuſtom; | 
Nd he rrelius ſeemed to have held © 
EE: iS perſon and iſſue, and poods diſpoſed "ge; 
pleaſure of his x mand Eorl of cE Ee the 
| 0 erugge, his mano oy 
= _— rag oo vor pool uillanis, os 
ls, ſervitits, ſeftis, & ſequelis, & omnibus jun 
: IF 


: Ubieunque pertinentibus, © Paroch, Antiq. p. 310 
—N. privr 


| Toteria, A cot, houſe, or home-ſtaji 
nt Roberto le 


' & capitulum eccleſie Chriſti Cant 
| « Concedy 

Spwrnagy) terram ſuam de feados de Wodetone & 4d 

oterias, Juxta terram Burelli, & coteriam illem "Is 
quondam Alani de Staple——menſe Aprili 12 at "a 
\Eccl. Chriſti Cant. MS. VE: Tg 
bill: From che Saxon en ned feoing on 

: X. C0 
a mw where there is ID en INS EEG, 
Ot:gare is a kind of refuſe wool, fo cl | 
ted together, that it cannot be pulled "wv og. Agdur-3 
y flat. 1. cap. 9. whereby it is provided, That Ars 
enizen nor foreigner make any other refuſe of wools b 
| cot-gare and villein;, So the printed ſtatute. But in "a 
parliament-ro]l of that year it is cod-land and villein, 
Cot ys om —_ as much as cottage in many places, and 
was ſo -ordi 
by boa y the Saxons according to Yer/legan, Cowell, 
Totland, Co?, Seth-land, Land held by 

whether in focage or heme hee eo _— 
tbidem inter cotland, quam Johannes Goldering tenet ex 
una parte, & cotland quam Tho, Webbe tenet ex alterg 
——Paroch. Antiq.. p. 532. Lib. Ramef, ſec, 256, 


——Dedit pradiftus abbas predifio Hugoni 
ra que tunc temporis a 8, brgas Gem ho pr 
\unam cotſethlandam cum libero ſervitio in villa que as 
'Slepe, & unum maignagium in foro ejuſdem ville.—— 
 Cothſethlandam hic intelliga cotz ſedem, & pradii quid- 
piam ad eandem pertinet. Spelman. De una cothlanda 
terre in Wathford, Pat. 9 Ed. 2. par. 2. m. 2. 
Totlanda and Totlandum, the ſame with cragium. 
"Tis mentioned in the monaſticon, 1 tom. pag. 325, 
[tem una virgata terre, cum dimidio unius cotlandi, &c, 
Cotſethla, Cotlecle, The little ſeat or manſion be- 
longing to a ſmall farm.,—Conceſſi illam cotſethlam 
terre quam Petrus filius Jordani tenuit de me in Mige- 
ham. Cartular. Abbat. Radinges. MS, f. 53, a.—— 
Ego Thomas filizs Will. de Culern, dedi Des & Ecclſie 
Malmſbury unam cotſetle iz Culern, cum omnibus perti- 
nentits, Cartular. Malmſbur, MS. | 
Cotſethus, A cottager, or cottage-holder, who by 
ſervile tenure was bound to work for the lord. ——s in 
the ſervices to be done by the tenants in the manor of Ble- 
bory, belonging to the abbot and convent of Rading,—— 
Dicit etiam prediftus abbas, quad Henricus Boton & Agnes 
uxor ejus, &c, ſunt cotſethi ex quibus anteceſſores eorum ſo- 
lebant «perari quolibet die, excepto ſabbato & diebus feſtivis, a 
feflo $. Michaelis uſque ad tempus falcationis pratorum, ab 
ortu folis uſgue ad horam tertiam, omnimeda opera manu- 
alia, F wag gud ballivus ejus voluerit injungere, Cartu- 
lar. Rading. MS. f. 221. | | 
Totſett, (Cormanni,) Thoſe who live in cotages. Leg. 
H, x. cap. 30. Villani vera vel cotſeti vel perdingi, vel qui 
funt hujuſmodi viles vel inopes perſona, non ſunt inter legum 
judices numerandt. Es 
Cottage, (Sax. Cote) Is a little houſe for habitation, 
without land belonging to it. Word, b. 3. c. 3. 
Stat. 31 Eliz. c. 7. ſed. x. For the avoiding of the 
great inconveniencies which are found by experience to 
row by ereCting and building of great numbers and mul- 
titude of cottages, which are daily more and more increaſed 
in many parts of this realm ; Be it enacted, 'T hat no per- 
ſon 21] within this realm of England make, build or 
ere, or cauſe to be made, builded or erected, vet man- 
ner of cottage for habitation or dwelling, un eſs the 
ſame perſon C aſſign and lay to the ſaid cottage or build- 
ing four acres of ground at the leaſt, to be accounted ace 
cording to the Ratute or ordinance: De terris menſurandis, 
that is, after 164 feet to the pole. 2 Inſt. 737-1 being 
is or her own freehold and inheritance; lying near t0 


| the ſaid cottages, to be continually occupied and n_ 


co Tt 


1 {o long as the faid cottage ſhall be inhabi- 
red gerenith as. every fuch offender ſhall forfeit to 
ted , _ en lady the Queen's Majeſty, her heirs and 
on efſors 10!, of lawful money of England for every 
Oe. every perſon that ſhall willingly uphold, 

: tain, and continue any ſuch cottage hereafter to be 
en 4. converted, or ordained for habitation or dwelling, 
pant four acres of ground as aforeſaid, ſhall} not be 
_— and laid to be uted and occupied with the ſame, 

| forfeit to our ſovereign lady, the Queen's Majeſty, 
her heirs and ſucceſſors 40s. for every month any ſuch 
cottage ſhall be by him or them upholden, maintained and 
cen” provide alſo, that there ſhall not be any in- 
mate, or more families or houſholds than one, dwelling 
cr inhabiting in any one cottage made or to be made or 
erected ; upon pain that every owner and occupier 
of any ſuch cottage, placing or willingly ſuffering an 
ſach inmate or other _— than one, ſhall forfeit 
and loſe to the lord of the leet, within which ſuch 
cottage ſhall be, the ſum of ten ſhillings of lawful money 
of England, for every month that any ſuch inmate or 
other family than one, ſhall dwell or inhabit in any cot- 
tage as aforeſaid, And that all and every lord and lords 
of leet and leets, and their ſtewards within the precinct 
of his and their leet and leets, ſhall have full power and 
authority within their ſeveral leets, to enquire and to take 
preſentment by the oath of jurors, of all and every of- 
fence and offences in his behalf, and upon ſuch preſent- 
_ 4 x _ - y_—y Co P = _ __ 
rd of the leet, uc Ss of money as ſo ſha 
_ forfeited ; and moreover that it ſhall be lawful for the 
lord of every ſuch leet, where ſuch preſentment ſhall be 
made, to _ to __ _ uſe any _ en by 
xction of debt in any of t ueen's Majeſty's courts © 
record, | whercunto no cine eccornion or wager of 
law ſhall be allowed. rig 
$:8. 4. And all juſtices of affiſes and juſtices of peace 
mtheir open ſeſſions, and mu lord within the precinct 
of his leet and none others, ſhall have full power and 
authority within their ſeveral limits and juriſdictions, to 
inquire of, hear and determine all offences contrary: to 
thus preſent aCt, as well by indictment as otherwiſe, by 
preſentment or information, and to award execution for 
the levying the ſeveral forfeitures aforeſaid by fieri factas, 
aegit, cap1as, or otherwiſe, as the caſe ſhall require. 
| Sect, 5. This ſtatute ſhall not extend to any cottage, 
n any city or town Corporate, or ancient borough, or 
market-town, nor to any cottages for the habitation of 
workmen in mineral works, cel mines; quarries, or delfs, 
orin the making brick, tile, lime, or other coals ; ſo as 
the ſame cottages be not above one mile diſtant from the 
works, and be uſed only for the habitation of workmen. 
$24, 6, This a ſhall not extend to any cottage within 
i mile of the ſea, or upon the ſide of any navigable river 
vhere the admiral ought to have juriſdiction, ſo long as 
no perſon ſhall therein inhabit, but a ſailor, or man of 
manual occupation, for making, furniſhing or victualling 
_ ®anyveſſe] uſed to ſerve on the ſea; nor to any cottage 

2 foreſt, chaſe, warren or park, for'fo long as no 
" » {hall therein inhabit, but an under-keeper or war- 
Fat, or to any cottage heretofore made, ſo long as no 
2 perion ſhall therein inhabit, but a common herdman 
=: epherd, for keeping the cattle of the town, or a 
any Nm es or aged, or impotent perſon z nor to 

5a S©, which upon complaint to the juſtices of af- 
Paadhe Rap quanrer ſeſſions, ſhall by their order be 
at. 43 Eliz. cap. 2. par. 5. enacts, That it ſhall and 
May be lawful for the c al eres 3 and overſeers, or 
of f meas part of them, by the leave of the lord or lords 

.q anor, whereof any waſte or common within their 
vith 2. or ſhall be parcel, and upon agreement before 
ſeals get * them made in writing under the hands and 
Wy order © tad lord or lords, or otherwife according to 

; uaghey be ſet down by the juſtices of peace in the 
part ws ay general quarter ſeſſions, or the greater 

Vo 17 like leave and agreement of the ſaid lord 


C © + 


or lords in writing; under his or their hands and ſeals; ts 
erect, build, and ſet up in fit and convenient places of 


charges of the pariſh, or otherwife of the hundred or 
county as aforeſaid, to be taxed, rated; and gathered in 
manner before expreſſed, convenient houfes of dwelling 
for the ſaid impotent poor. And alfo to place inmates, 
or more families than one in one cottage or houfe, on an 
act made in the 31ſt year of her Majeſty's reign, intitled, 
An att againſt the erecting and maintaining of cottages, or 
any thing therein contained to the contrary notwith- 
ſtanding ; which cottages and places for inmates ſhall not 
at any time hereafter be uſed or employ'd to or for any 
other habitation, but only for impotent or poor of the 
ſame pariſh, that ſhall be there placed from time to time 


ſame pariſh, or the moſt part of them ; 'upon the pains 
and forfeitures contained in the ſaid former a, made in 
the ſaid 31ſt year of her Majeſty's reign. 


and inmates in cottages againſt this ſtatute, as appears by 
the preamble, are great, being neſts to hatch idleneſs, the 
mother of pickings, thievings, ſtealing of wood, &c. 
tending alfo to the prejudice of lawful commoners ; for 
that new-ereRted cottages within the memory of mal; 


| though they have: four acres of ground or more laid to. 


them according to the a&t, ought not to common in the 
waſtes of the lord ; but the greateſt inconvenience of all 
this is, the il] breeding and educating of youth ; which 
inconveniencies may be eaſily helped and remedied by the 
proviſions of this excellent ' Sy if lords of leets and their 


ſtewards would look to the execution of this a&t, which 
we hold the readieſt means ; for albeit the cottage erected 


or converted, cannot by any proviſion in this ſtatute be 
demoliſhed or pulled down, yet the execution of the pe- 
nalty of this act will make it uninhabitable and work the 
defired effe&, and they may alſo be amerced for wrongful 
commoning, in the court baron. 2 Inſt. 740. 

7. S. was indicted upon the ftatute 31 Fiz. becauſe 
he had ereQted a cottage five years laſt paſt, and had not 
allotted four acres of land according to the ſaid ftatute 
de terris menſurandis 33 Ed..1. and had continued it ever 
ſince. The firſt exception was, that this indidtment was 
for ereCting a cottage five years paſt, whereas every offence 
* to be puniſhed within two years by indictment or 
Information, by the expreſs words of the ſtatute of 31 
Eliz. cap. 5. otherwiſe it is not puniſhable, and therefore 


\not good. 2dly, Becauſe he does not ſay that he volun-- 


tarily continued it ; which are the expreſs words of the 
ſtatute, 3dly, For that it is to be by the ſtatute De 
terris menſurandis, whereas there is not any ſuch ſtatute, 
but it 1s an ordinance only ; and for theſe cauſes the in- 
dictment was held ill ; and the defendant was diſcharged. 
ay 7. 603, 604. pl. 30. Mich. 18, Fac. B. R. Stowe's 
cale, | ; 

One was indicted for ereQting' of a wry, It was 
moved that the indictment was inſufficient, for that the 
words of 31 Eliz. cap. 7. are, ſhall willingly uphold, 


he continued, and ſo wants the words willingly uphold, 
{according to the ſtatute. It did not appear in the indict- 
'ment that jt was newly erected, for it is only that he 
continued, and not that he erected, The indictment was 
quaſhed, becauſe being a penal law, it was not purſued, 
 Godb. 383: pl 470. Paſch. 3 Car. B. R. Day's caſe, 

| 'If lord of a manor will fuffer poor men to erect cot- 
| tages on his waſte, though he takes no rent for them, yet 
| a fine fhall be ſer upon them, and the lord of the manor 
thall pay the fine ; and after the cottage built, if the 
' manor deſcends, or is convey'd to another, if he receives 
any ſmall rent for the continuance of that cottage, he alſo 
ſhall pay the fine that ſhall be aſſeſſed, becauſe he upholds. 
Agreed. «.272, 213. 8 Car. Chriſtian Smith's caſe, 
in Itin” Windſor. | : 
The ſtatute which gives power to erect rotagey in the 
waſte for poor people, does not extend to waſte within 
foreſts.” %. 269,. in Itinere Windſor, 8 Car, in Whit- 
lacs caſe. | - | 


bn —— 


; K In 


habitation in ſuch waſte or common; at the on! 


by the churchwardens and overſeers of the poor of the 


The inconveniencies that he by unlawful cottages, | 


maintain and continue, and the inditment is only, that 
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| fromaulnage duties, 11 & 12 


18. 


9 Geo. 2. £: 4» 


|. 6. 


tation, 4 IV. & Md. c. 5. /[. 2. 


C0 Y !-:. | 


In indleſham in the county of Surry there were divers 
cottages and incloſures made upon the King's ſoil, and 
afterwards the King ſells the manor ; per \Noy Attorney 
general, This has not diſpenſed with the purpreſtures, but 
the patentee muſt be fin'd for the continuance of them, 
and they are to be pull'd down, if they be not now ar- 
rented ; far elſe the King's grant ſhould be taken by 
implication to continue a wrong to his foreſt, which the 
King never intended, and accordingly they were fin'd 
and arreſted. Fo. 277. See 6 Vin. "for. | 

Cottonian libjzary, How ſettled and preſerved, 12 & 
13 Fill. 3.c.7.. 5 Ann. c. 320+» 26 Geo. 2. c. 22. |. 9. 

Cottons, Not within 27 Hen. 8. concerning the 
true making of cloth, 27 H. 8. c. 12. { 3 

Clauſes concerning the length, breadth, and weight of 
cottons in general, 43 Eliz. c. 10. /. 4, 5, 0. 

And particularly of Welch and Lancaſhire, or Cheſhire 
cottons, 5 & 6 Ed, 6. c. 6. /. 16, 25. 4& 5 Phil. & 
Ma.: c..$.þ. 11,13. 3.Jac. 1. c 19»: /- $5. 3 Gar. i. 
& ++. 26. | 

Concerning the. putting of hair, flocks, or yarn in 
cotton, 5 & 6 £9. 6. c. b. /. 26. 18 Eliz. c. 18. /. 3. 
43 £ltz, c. 10. /. 1. 21 Fact 1. c. 18. /. 5. | 

Reſtraint on the exportation of cotton, or offering it 
to ſale before it is duly ſealed, 5 & 6 Ed. 6. c.6. /. 29, 
30. 4& 5 Ph. & M. £5. /. 21, &c. 

Amends to be made by thoſe that ſhall export faulty 
cottons, 5 & 6 Ed. 6. c. 6. f. 35. 4P.& M. c. 5. 
f- 18. 43 Eliz. c. 10. /. 9, 10. | 

Penalties on thoſe that ſhall counterfeit or unduly ſet 
to, or take away ſeals, 5 & 6 Ed. 6. c.6. [.48. 4&5 
P.:& M::c.-$: /. $0: | | 

T hoſe that buy Yelch cottons to ſell again, ſhall put 
them to ſheermen, cottoners, or frizers, to be wrought, 
4& 5 Ph. & M. co $. /.12- 8 £1..c.7.-[:4, 3+ 
Workers of cottons to be paid in money, 8 El. «. 7, 


Penalty on manufaCturers imbeziling cottons, &c. 
I- Ann. ff. 2. c. 18, /. 1. | | 

Cotton manufactures to what duties liable on impor- 
3& 4 Ann. c. 4. /. 8. 
Freed from duties on exportation, and all draperies freed 
2 WW. 3. c. 20. 

Juſtices of peace to puniſh workmen in imbeziling 
cotton, and the receivers, and to hear and determine the 
wages, frauds, and defaults of workmen, 1 Ann. /t. 1. c, 
13 Geo. 2. C. 8. : | 

Penalties for wearing callicoes extended to ſtuffs made 
of or mixed with cotton, 7 Geo. 1. /t. 1. c. 7. /. 10. 


Stealing cotton out of places uſed for whitening or 


drying it, felony without clergy, 4 Geo. 2. c. 16, 18 


Geo. 2. c. 27. | 
_ Cottum, (Coz,) Coarſe or dag-wool, of which they 
made cotta or cottos, 1. e&. coarſe blankets. Hence in 
making hats, to cotten well, is when the wool, &c. works 
well, and incorporates together, Noveritis nos teneri 
in centum ſaccis bone lane, & placabilis Pas cot & gard, 
pro certa ſumma pecunie, Cartular, Rad. MS. f. 208. 
Cotuca, Coat-armour. Ad arma profiliunt & milites 
panage uper armatura cotucas induerant, vocat, Quarte- 
oys. 'Wallſing. p. 114. | | 
Cotuchan, Bores, or huſbandmen. Domeſday. 
Coucher, or Cowcher, Signifies a factor that con- 
tinues in ſome place or county for traffick ; as formerly 
in Gaſcoign, for buying wines. Stat. 37 Ed. 3. c. 16. 
Coucher 1s alſo uſed for the general book, in which any 
religious houſe or corporation regiſter their particular 
acts. Stat. 3 & 4 Ed. 6. cap. 10. ; 
Covenable, (Fr. convenable) Fit, convenient, or ſuit- 
able..-—T hat every of the ſame three ſorts of fiſh be 
ood and covenable, as in old time hath been uſed. 31 
'F, cap. 2. Plowden, fe 472. a. Covenably en- 
dowed, that is endowed as is fitting. It is alſo written 
convenable. 27 Ed. 3. flat. 2 cap. 179. Plowd. fo. 
2. Qs. | 
* Covenant, (Conventio) Is the conſent of two or more 
to one thing, to do or give ſomewhat. We/?. Symb. par. 2. 
lib, 1. ſeft, 4. It ſeemeth to be as much as padium con- 


-— 


Abr. 


ſeriptis appoſuimus. 


Co wv 
ventum with the Civilians, which | 
Tully ; Pattum conventum, qued | & vuko _ read in 


. veſtitum 
opponttur nude patto, vel ut ab omni ins: a - Vocant, 
ur 
tute, Hujus exempla, &c. Juris folemnitate defi. 


tute. Oldenazrpi 

in this ſignification, is either a van ; 
nant in fat, Coke, lib. 4. Noke's caſe, fol. 80. or c 

nant expreſs, lib. 6. f. 17. a. A covenant ;jn law is tha 
which the law intendeth to be made, though in word it 
be not expreſt ; as if the leflor-do demiſe and zrant, &c. 
to the leflee for a Certain term, the law intendeth a; 8 
nant on the Ieflor's part, that the leſſee ſhall quiet] Nr 
his leaſe tor his term againſt all incumbrances, Ao 
n fa 1s that which is expreſly agreed between the 
parties. There is alſo a covenant merely perſonal, and 
A covenant real, F. N. B. f. 145. And he jeemeth to 
ſay, that a covenant real is, whereby a man tieth himſelf 
to paſs a thing real, as Jands or tenements ; as a covenant 
to levy a fine of land, &c. A covenant merely perſonal, of 
the other fide, is where a man covenanteth with another 
by deed to build him a houſe, or any other thing, or to 
ſerve him, or to infeoff him,, &c. | See Convention 
Covenant is alſo the name of a writ ; for which lee 
Convention, and New Book of Entries, verbo Covenant, 


IN Overint omnes preſentes ſcriptum ehirographatum viſur, 
* vel auditur, quod 18 die April. temporis gratie 1260, 
ita convenit inter nos Hugonem de Okeleſthorp & Adam 
filium Ade de 'Thowes, generum ejuſdem Hugonis, /c, qued 
ego Adam non dabo, imprgnorabo, vendam, nec alienabo ali. 
quam partem tenements me: de quo fui veſtitus & ſeiſitus 
preditto die, nec tenementi mihi contingentis nomine heredi. 
tatis, fine voluntate & afenſu predifti Hugonis vel he- 
redum ſuorum, Et quod amabiliter trattabo uxorem meam, 
filiam prediti Hugonis ; Et niſi fecero, ibo per ſeptem 
dies ſabbati nudus per medium forum de Harwode quando 
plenius fuerit, ſecundum ordinationem difti Hugonis, Om-' 
nia autem preſcripta fideliter & fine fraude obſervanda pro 
me & heredibus meis, tattis ſacroſandtis, juravi & aff 
davi ; Et ne iſtud alicui hominum vertatur in dubium, nas 
predidti Hugo & Adam ſigilla noftra partium hiis mutuis 
Hits te/tibus, Stephano Sterry, tunc 
chirographar. civitatis Ebor, Daniele de Tottie clerico, 
Richardo de Waleys de Acculum, Ade de Northfolche, 
Thoma Edwyn allutario de Eber. & alis. Ex MS, 
Penes Gul. Dugdale, Mil. = 


h And covenant 
m law, or aye. 


Covenants, contracts and agreements, are often uſed as 
ſynonymous words, agmifying ap engagement entred in- 
to, by which one perſon lays himſelf under an obligation 
to do ſomething beneficial to, or to abſtain from an act, 
which if done, might be prejudicial to another, 1 New 

20. BO, 
As Nh good of ſociety requires a punctual performance 
of, and that no perſon ſhould be allowed to reſcind and 
break through his contrats ; ſo the law has provided a 
remedy by action of covenant, in which the injured party 
is to recover damages for the violation of the contract, in 
proportion to the Fol he has ſuſtained. But here It may | 
be neceſlary to obſerve, that where the covenant or 
agreement is for doing ſomething in /pecte, as conyerng 
lands, executing deeds, 6c. the mot uſual, and inges 
the moſt proper remedy is by bill in Chancery ; which, 
in caſes reaſonable, will decree an execution in /pecte 3 
whereas at Common law, the party can only be repaired 
in damages. But if the matter of the bill 1s merely 11 
damages, the remedy is only at law, becauſe the _ 
cannot be aſcertained by the conſcience of the Chance os 
and therefore muſt be ſettled by a jury at law. But 
there be matter of fraud mixed with the damages, 4 
| 4. ſues B. on a covenant at law for damages Arg” : 
files a bill Sor an injunction, upon this quite "ON 
geſtion, that the covenant was obtained by trauc ; | - 

les his croſs-bill for relief upon that covenant, -— 
court will retain it, becauſe the validity of the _ 
is diſputed in that court, and on A head proper ee 7 ho 
zable there ; and therefore, if the validity of the pA 
eſtabliſhed, the court will direct an iflue for the gu 


of the damages. 1 New, Ar. 526, 
TTY | i. Of 


| 
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; What ſhall be deemed a breach, or conſtrued a good 


,rmance of a covenant. | 


ond 


t. Of expreſs and implied covenants, and how created. x 


not, ſeem to have appropriated any ſet 
Lhe _— which are abſolutely neceſſary x4 be 
_ uſe of in creating a covenant 3 and therefore it 
ab that any words will be effeCtual for that purpoſe, 
_—_ ſhew the parties concurrence to the performance of 
"Los aft ; as if leſſee for years covenants to repair, 
a -evided always, and it is agreed, that the leſſor ſhall 
; o rat timber, &c. this makes a covenant on the part 
of f_ lefſor to find great timber, by the word agreed, 
and it ſhall not be a qualification of the covenant of the 
lefſee. 1 New Abr. 527+ oh 
& if A. leaſes to be for years, upon condition that he 
hall acquit the leffr of ordinary and extraordinary 
charges, and ſhall keep and leave the houſes at the end of 
the term, in as. good plight as he found them ; if he does 
not leave them well repaired at the end of the term, an 
ation of covenant lies. 1 Rol. Abr. 518. | 
So theſe words in a leaſe of a mill, and the leſſee ſhall 
repair the mills as often as need ſhall require, and ſhall leave 
them ſufficiently repaired at the end of the term, make a 
covenant, becauſe it is the clear agreement of the parties; 
for otherwiſe the words, ſhall leave, &c. would have no 


gu. = 3 
If 4. leaſes to B. for life, with a proviſo that if the 
leſſee dies within the term of forty years, that then the 
executors of the leſſee ſhall have .it for ſo many of the 
years as amount to the number of forty years, to be ac- 
counted from the date of the indenture of leaſe ; this 
proviſo ſhall not be a leaſe, but only a covenant, 1 Rol. 
br. 518. 1 Co. 155. Moor 478. | 

If there are articles of agreement between A. and B. 
by which it is agreed upon a marriage intended between 
P and C. that all the ſtock of C. ſhall remain in the 
hands of B. till A. make a certain jointure to C. iþſo B. 
Annuatim fſolvendo to A. intereſſe proinde —_— ratam 
$1. fer centum, &c, If B. does not pay the ſaid intereſt, 
an ation of covenant lies againſt him upon theſe words, 
becauſe every agreement by deed is a covenant, otherwiſe 
Flag not have any remedy for the money. 1 Rol. 

« $10, 519. ER 

If A. A 2. a deed to B. in theſe words, [ have in my 
euftady one writing obligatory, in which writing obligatory, 
one William now fandeth bound to the ſaid B. for the pay- 


ment of 4001. upon ſuch a day, being the proper money yd 


B. and I will be ready at all times when T ſhall be requtred, 


th re-deliver the ſame writing obligatory to the ſaid B, If 


B. after demands the ſaid obligation of A, and he refuſes 
to deliver it, B. may have an action of covenant upon 
this deed by force of theſe words, And I will be ready at 
al times, when 1 ſhall be required, to re-deliver the ſame, 
Tc 1 Rel. Abr. 519. | 

f 4. enters into an obligation to B. and B. afterwards 
covenants not to ſue A. without any limitation of time, 


5 amounts to a releaſe, and may be pleaded as ſuch. 
Garth, 64. Comb. I23, 124. 


But if the covenant be temporary, and limited to a 


crtain time, as if it be, that B. will not ſue for _ 
e 


wy years, &e. this ſtill remains a covenant, and for t 

010/2t0n thereof, an a&tion of covenant is the proper 

tay} but it cannot be pleaded in bar ; for if there be 
0 


igors, and the obligee covenants that he will nat 


© one of them, this is no releaſe, but only a covenant, 
Carth, 64, 


T =; oe of licence containing theſe words following, 
. tha 


ſhall be oY the creditor ſue within ſuch a time, his debt 


ment rfeited, works a forfeiture. by the commence- 
the ka ſuit, and therefore may be pleaded in bar to 


Carth, 64. 


; of expreſs and implied covenants, and how created. 


effet. 1 Rol. Abr. 518, 3 Bul/t. 163. Cre. Fac. 399, 


C Ov 


Tf 4. enters into a ſtatute to B. and afterwards B. by 
his deed covenants, that upon payment of ſuch a ſum at 
a day to come, the ſtatute ſhall be void, and that he will 


deliver it in, and cauſe it to be vacated ; if B. before 


| , . . . . , | the day ſues execution upon the ſtatute, . may bring: 
Where breach of covenant ſhall be deemed to be well | 


an action of covenant ; for though it be true, that a co- 
venant that is to take effe& preſently is to ſtand or fall 
by the operation of law, and no ation of covenant will 
lie ; as ifa man covenants that a bond ſhall be yoid up- 
on doing ſuch an act, or to ſtand ſeiſed, no ation of 
covenant will lie upon theſe words ; but here the laſt 
words bind the party to the performance of a future a&, 
viz, to deliver in the ſaid flatute, and cauſe it to be vaca- 
ted, which without all queſtion ſound in covenant. 
Raym. 25. 1 Keb. 103, 118. S.C. 

f there are articles of agreement made by indenture 
between A. and B, in which A. agrees that B. ſhall have 
a houſe in a ſtreet in London, for certain years ; provided, 
and upon condition, that B. ſhall receive and pay the 
rents of the other houſes. of A. in the ſame ſtreet, men- 
tioned in a ſchedule annexed to the indenture ; and it 
is further agreed, that B. for his labour in colleCting of 
the ſaid rents, ſhall have the overplus of the rents, over 


rents nientioned in the ſchedule ; but the proviſo and 
condition will make the eſtate of B. void in the houſe: 
1 Rol. Abr. 518. Cre. Car. 128, 129. $, C, adjudged. 
See Cro. Eliz. 242, 385. 2 Co. 71. 

If A. by deed enfeoffs B. provided, that if A. pays 
money to B. by a day, the feoffment ſhall be void, and 
covenants to ſave harmleſs from incumbrances and ar- 
rears of rent, and to make further aſſurance ; and after 
A. enters into an obligation conditioned for the perfor- 
mance of all covenants, payments, atticles and agree- 
ments compriſed in the deed, if A. pays not the money, 
yet the bond is not forfeited ; for there being no cove- 
nant to pay the money, it is a proviſo in advantage of the 
teoffor, that if he paid the money, that he ſhould have 
the land again ; ſo that it is in his eleion to pay the 
money, or loſe the land, which is a ſufficient loſs to him, 
and the word payment, in the bond hath reference to the 
covenant to ſave harmleſs from arrears of rent. Cro. Fac; 
281. Yelv. 206. S, C. | 

An action of covenant may be brought as well on a 
deed poll as on a deed indented, 1 Rol. Abr. 517, 

But though covenant lies as well on a deed poll as up- 
on a deed indented, yet the parties muſt be named there- 
in ; and therefore, where in covenant the plaintiff de- 
clared that F. S. being arreſted at his ſuit, and in the cuſ- 
tody of the bailiff, he, the defendant, promiſed and en- 
gaged to bring in the body of F. 8. into the cuſtody of 
the bailiff ſuch a day ; and on demurrer it was held, 
that the action would not lie, the plaintiff not being 
named in the agreement, and no averment dehors could 
avail him. 1 Salk. 197, | 

"There are ſome words, which of themfelves import no 


on the part of B. to bind him to receive and tþ the 


expreſs covenant, yet being made uſe of in certain con- 
tracts, they amount to ſuch, and are therefore called co- 


venants in law, and will as effeCtually bind the parties, 
as if exprefſed in the moſt explicit terms. As if a man 
makes a leaſe for years of land by the words conceſſi or 
demifi, theſe impoxt a covenant, and if the leflee, or his 
aſhgnee are evicted, they may bring an aQtion thereupon, 
1 New Abr, 530. 5 Co. 17. a. ED 

So if a man leaſes for years, reſerving rent, an ation 
of covenant lies for non-payment of the rent, for the 
reddendo of the rent is an agreement for payment of the 
rent, which will make a covenant, 1 Rel. Abr. 519. 
Style 387. Carth. 135. 

Alſo if a man leaſes for years by the words demiſe, 
grant, &c. and in the deed there are ſeveral covenants on 
the part of the leflor, and he enters into. a bond condi- 
tioned for the performance of all: the covenants, &c. 
in the ſaid deed ; this extends as well to the covenants 
in law, as expreſs covenants, 4 Co. 80. b. 

But if a man leaſes certain goods for years by the words 
demiſe, &c, and theleflor covenants that the leflee ſhall en- 
joy during the term, without eviction by the leſſor, or any 


claiming 


and above ſuch a certain ſum ; this is not any covenant _ 
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claiming under him ; this expreſs covenant qualifies the 


ny of the covenant in law, and refſtrains it by 
e mutual conſent of both parties, and it ſhall not ex- 


\ rot 80, Cro. 
liz. 674. Yelv. 175. | | 
| If a man leaſes to me by indenture the land of i: 8. 
of which F. 8. is ſeifed at the time, upon which 1 en- 
| ter, and he re-enters, I ſhall have a writ of covenant 
n this indenture, though I was not in. the land by 
the leaſe, but by eſtoppel, for the leflor is eſtopped to 
fay that I was not in of his leaſe. 4 Co. 80. * 
So ifa man leaſes to me land of F. $. of which 7. 
S. is ſeiſed at the time, I ſhall have a writ of covenant 
before _ upon F. $. and re-entry by him ; for I 
need not alledge ar eviction, for this is a covenant in 


tend farther than the expreſs covenant. 


the time of the "demiſe, for the word demz/ſe imports a 
"ay of letting ; and it is not reaſonable to enforce the 
eflee to enter into the land, and ſo to commit a treſpals. 
1 Rol. Abr. 520. Cre. Fac. 73. | 
But if a man leaſes certain goods for years by inden- 
ture, which are evicted within the term, yet he ſhall not 
have a writ of covenant ; for the law does not create any 
_—_— upon ſuch perſonal'thing. Owen 104. 1 Rol. 
br. 519. : 
Alſo if two or.more join in making a leaſe by the 
words conceſſi, &c. this creates a covenant in law, for 
the breach of which, all of them ſhall be jointly ſued ; 
but if the breach be the perſonal tort of one of them, 
as if one of them enters and ouſts the leflee, the action 
may be brought y_-__ him alone ; for it is unreaſonable, 
that the others ſhould ſuffer for the perfonal wrong of 
ne AONEIE. Carth. 97, 98. 1 Salk. 137. 1 Show. 
NT by indenture granted and demiſed to B. certain 
lands, except a little piece, upon which a pump was 
ſtanding, together with the uſe and occupation of the 
pump, in common with other the tenants of A. for thir- 
ty-one years ; and after the pump became uſeleſs for want 
of repairs, and B. brought covenant againſt A, and aſ- 
ſigned the breach in A.'s permitting the pump to run to 
decay ; and it was held by Kelynge, chief juſtice, Rainſ- 
ford and Morton, juſtices, that the action lay ; for that 
when the uſe of a thing is demiſed, and it runs to de- 
| cay, ſo that the leſſee cannot have the uſe and benefit 
thereof, he may have covenant upon the word demz/s ; 
and here the leſſee himſelf could not repair, having no 
intereſt in the pump, or lands where it ſtood ;3 but 
Twiſden totis viribus cont'. 1. Becauſe a covenant crea- 
ted by law, as this is, never lies but on an actual ou- 
ſter. 2. This covenant created by law, js not pro- 
perly to recover damages, but the term itſelf, and the 
damages that are recovered are for the whole term, 
| whereas the pump may be repaired the next day. 3. 
Leflee may repair the pump himſelf, and may come on 
the ground without being a treſpaſlerz as where I grant 
that you ſhall fiſh in my pond, you have a liberty to 
come upon my ground ; ſo if you have a grant to lay 
pipes in my ground, you may dig up the ground for 
that purpoſe ; and for theſe reaſons of Twi/den's the 
judgment was na voce reverſed in Cam” Scac. 
New Abr. 531. | | ek 
If A. leaſes a houſe to B. excepting two rooms, and 
free paſlage to them, and the leſſee afhgns to F. 8. who 
diſturbs the leſſor in the paſlage ; this, though a covenant 
in law, ſhall bind the leſſee : for where: the leflee agrees 
to let the leſſor have a thing out of the demiſed premiſes, 
as a way, common, &c. covenant lies for a diſturbance , 
but if the diſturbance had been in the rooms excepted, 
covenant would not have lain. Carth. 232. 1 Salk. 
196. 1 Show, 388, See oor 553. Cre. Eliz. 657, 
By ſtat, 6 Ann. c. 35. ſet. 30, The words grant, 
targain and ſell, amount to expreſs covenants. 
y ſtat. 8 Geo. 2. c. 6. ſet. 35. Covenant is implied 
in deeds of bargain and ſale in the North Riding of York- 
hire, | Þ 


performance of a covenant. 


' Eliz. 450. Poph. og. S. C. 


have ſeven parts of his grains ma 
feven 


| ' means whereof the orai ; 
law, which is broke when he is not ſeiſed of the land at} grains are ſpoiled, 


which it iſſues, and makes a feoffment thereof, and £o- 


See 1 


cov 


2. What ſhall be deemed a breach, or conſirued a med 
If A. leaſes to B. for twenty-one years, and NY 


at any time during the life of ; 
old leaſe; to EDS "gent - = B. upon furrender of the 


3 and af 
ſtranger, he hath diſabled himſelf, an ik S __ toa 
nant. $ Co. 20, 21. 2 Ard, 18, $ Cove. 


oar 452, | Cra, 


covenants that B. ſhall 


de in his brewh 
Fars.g and after” £ puts in great qunathine 7 
hops into his malt, of which the grains were made, h 
bl 


this is a breach, 
the parties is tg 
nt1on of the par. 


If A. being a common brewer, 


becauſe in all contracts the intention of 
be conſidered ; and here it was the inte 
ties that B. ſhould have the grains for the uſe of hi 
cattle ; and th 7 * 
: z and they will not eat them when hops are put 
into them. Raym. 464. 2 Fones 191, Shin. 39. : 

If two men upon ſale of their wives lands, covenant 
that they and their wives have good right to convey lands 
and to make further aſſurance ; if one of the women iz 
under age, this is a breach, for ſhe hath not power to 
=_— the eſtate according to the Covenant. 2 Tones 
If the leflor covenants with the leſſee for years, that 
he quietly and peaceably ſhall enjoy the land, without the 
impediment or diſturbance of the lefſor, if the leflor ex- 
hibits a bill in Chancery againſt the leſſee, to reſtrain 
his committing wafte ; this is no breach, though the bill. 
be diſmiſſed with coſts, becauſe the ſuit does not relate to 
his title or poſſeſſion. - 2 Yent. 213. 

If A, enters into a ſtatute to B, and afterwards B. by 
his deed covenants, that upon payment of ſuch a ſum at 
a day to come, that the ſtatute ſhould be void, and that 
he would deliver it in, and cauſe it to be vacated ; if be- 
fore the day B. ſues execution, 4. may bring covenant; 
and it is no objeQion, that nevertheleſs B. at the day, 
may Geliver it in and cauſe it to be vacated : for it is an 
apparent preſent breach ; for after the ſtatute was ſet 
a foot, and had its courſe, it did zranfire in rem judicatam, 
and could not be vacated. 1 Sid. 48, Raym.:25. 1 
Keb. 103, 118. S. C. 

If a parſon leaſes his reftory for years, and covenants 
that the leſſee ſhall have and enjoy it during the term, 
without expulſion, or any thing to be done by the leſlor, 
and after, for not reading the articles, he is ip/o fatto de- 
prived by the ſtatute 13 Z1iz. and the patron preſents 
another, who ouſts the leſſee, this is no breach ; for he 
was not ouſted by reaſon of any a&t done by the leſſor, 
but for a non-feaſance; and ſo it is out of the compals 
of the covenant. 4 Leon. 39. 

\ Tenant in tail of a rent, purchaſes the land out of 


venants that it is free from all former incumbranecs, this 
is a Charge, though not in 2/ſe but in ſuſpenſe ; for if 
tenant in tail dies, his iſſue may diſtrain, and then the 
covenant is broke. Owen 7. But ſee Co. Lit. 389. 0- 
If A. be tenant in tail, the reverſion in the King, 

A. leaſes for years, and covenants that the leſſee ſhall 
enjoy it againſt all perfons, and without the interruption 
of any, except the King, his heirs and ſucceflors, exiſ- 
tentibus Regibus vel Reginis Angliz, and the To rants 
his reverſion to B. and A. dies without iſlue, and B. et- 
ters, the covenant is broke ; for that extends only to tie 
King and his ſucceſſors, in which words his patentct 1s 
not included, Cro. El:z. 517. 6. 

If A. by the means and procurement of B. ww _ 
conveys lands to B. and his wife, and the heirs of 5. 
and after B. leafes the ſame for years, and covenants 
that the leſſee ſhall quietly enjoy, during the term, 
without the diſturbance of him, his heirs or a—__ - 
of any other perſon, by or through his means, = ROE 
procurement, and B, dies, and his wife enters, tn15 ' 1 
breach ; for ſhe claims by th? means of the baron Br 
therefore it is within the covenant. Cro. Jac 057: 


Palm. 339. S. C. 


2. Ther! 


c ov 


3 Ihere breach of covenant ſhall be deemed to be well 


gfe s $6065 

| :1n of covenant, the plaintiff declares upon 

ot oghraor es 'ears to the Sfanlane, and Pa $a 
a Nd to pay 204, per annum, by equal portions, as 
ny 1a and Lids and aſſigns for breach, that he 
Mi - ay the rent, debit” ad pred” ſeparalia feſta du- 
jt 5 Lis Wh this breach is ſufficiently aſſigned ; and it 
ol be intended that the rent was not paid at either of 
altos. 1. Lev 

If in debt upon an obligation, the condition whereof 
. f three parts, T7. He ſhall ſerve the plaintiff well, 2, 
That he ſhall duly account, 3. That within three 

.nths after notice he ſhall make ſatisfaction for all loſſes 
f tained by his apprenticeſhip ; the defendant pleads per- 
furmance ſpecially, and the plaintiff aſſigns for breach, 
bt upon account he was found in arrear 60/, which he 
ets. and converted to his own uſe, and ſo. had not 
Greed the plaintiff well; this is a good replication with- 
cut alledging notice z for though it might be alledged as 
: breach of the third part of the condition, yet the con- 
'erfion of the money to his own uſe, may be alledged as 
an ill ſervice, Cro. Eliz. 830. | 

[n an ation of covenant ſeveral breaches may be aſ- 
ſoned; otherwiſe in debt upon an obligation, condition- 
& to perform covenants. Cro. Car, 176. _ 

But now, by the 8 & 9 7/l.. 3. cap. 11, it is enacted, 
« That in all ations upon any bond or bonds, or on any 
penal ſum, for non-performance of any covenants or 
- zoreements in any indenture, deed or writing contained, 
the plaintiff may aflign as many breaches as he ſhall think 
fit; and the jury, upon trial of ſuch aCtion or actions, 
ſhall and may afleſs, not only ſuch damages and coſts of 
ſuit as have heretofore been uſually done in ſuch caſes, 
but alſo damages for ſuch of the ſaid breaches ſo to be 
afigned, as the plaintiff upon the trial of the ifſues ſhall 

rove to have been broken, and that the like judgment 
fall be entred on ſuch verdict as heretofore hath been 
uſually done in ſuch like actions ; and if judgment ſhall 
be given for the plaintiff, on a demurrer, or by confefli- 
on, or nh1l dicit, the plaintiff upon the roll may ſuggeſt as 
many breaches of the covenants and agreements as he ſhall 
think fit, upon which ſhall iſſue a writ to the ſheriff of 
that county where the ation ſhall be brought, to ſummon 
2 jury to appear before the juſtices or juſtice of aſſize, or 
Ni; prius of that county, to inquire of the truth of 
every one of thoſe breaches, and to aſſeſs the damages 
which the plaintiff ſhall have ſuſtained thereby : in which 
writ it ſhall be commanded to the ſaid juſtices, &c. that 
he or they ſhall make a return thereof to the court from 


which the ſame ſhall iſſue, at the time in ſuch writ men- | 


tioned; and in caſe the defendant or defendants, after 
ſuch judgment entred, and before any execution execut- 
ed, ſhall pay unto the court where the action ſhall be 
brought, to the uſe of the plaintiff or plaintiffs, or his or 
their executors or adminiſtrators, ſuch damages ſo to be 
allefſed, by reaſon of all or any of the breaches of ſuch, co- 
*nants, together with the coſts of ſuit, a ſtay :of execu- 


von on the ſaid judgment, ſhall be entred upon record ; or | 
if by reaſon of any execution executed, the plaintiff or 


plaintiffs, or his or their executors or adminiſtrators, ſhall 
de fully paid or ſatisfied all ſuch damages ſo to be aſleſ[- 
©, topether with his or their coſts of ſuit, and all reaſon- 
wie Charges and expences for executing the ſaid execu- 
«on, the body, lands, or goods of the defendant, ſhall be 
thereupon forthwith diſcharged from the ſaid execution, 
Which ſhall likewiſe be entred upon record ; but notwith- 
= ng in each caſe ſuch judgment ſhall remain, con- 
"ve, and be as a farther ſecurity to anſwer the plaintiff 
plaintiffs, and his or their executors or adminiſtrators, 
un damages as ſhall or may be ſuſtained for further 
Ky of any covenant or covenants in the ſame inden- 
ure, deed Or 
ie N plaintiffs may have a ſcire. facias upon the ſaid 
6D againſt the defendant, or againſt his heir ter- 
_ . or his executors or adminiſtrators, ſuggeRing 
4 Ta of the ſaid covenants or agreements, an 


Mi 


writing contained ; upon which the plain- | 


COM 
to ſummon him or ther reſpeQively to ſhew caiiſe why 
execution ſhould not be had or awarded upon the ſaid 


was in the action of debt upon the ſaid bond or obligaz 

tion, for aſſeſſing of damages upon trial of iſſues joined 

upon ſuch breaches, or enquiry thereof, upon a writ to be 

awarded in manner as aforeſaid, of ſuch future damages, 

coſts and charges as aforeſaid, all further proceedings 

on the ſaid judgment are again to be ſtayed, and ſo totes 
wotiesz and the defendant, his body, lands or goods; 
all be diſcharged out of execution, as aforeſaid.” 

If A. leaſes to B. for years, and covenants that he 
hath full power and lawful authority to leaſe, &c, and 
in an action upon this covenant, B. ſays he had not full 
power and lawful authority to leaſe, &c. the breach is 
well aſſigned, for he hath well purſued the words of the 
covenant negative, and what eſtate he had lies more in 
the knowledge of the leffor than lefſee; and therefore he 
ought to ſhew what eſtate he had at the time of making 
the leaſe; that it may appear that he had full power, &; 
9 Co. 60, 61, Cro. Fac. 304. + 

If A. leaſes to B. for years, and B. covenants to repair 
during the term, and at the end of the term to leave 
the premiſſes well repaired ; in an aQtion upon this cove- 
nant, it may be afligned for a breach, that he did not 
leave them well repaired at the end of the term; and if 
the defendant pleads, that at the end of the term he de- 
livered them up well repaired, then if the plaintiff will 
aſſign a breach, he ought to ſhew particularly in what 
part it was not repaired, ſo that the defendant may give 
a particular anſwer thereto ; but it was faid, that in a 
declaration in covenant, it ſufficeth to aſſign the breach 
as general as the covenant is. Cro. Fac. 171, 661. 

In an action of covenant the plaintiff declared, that 
Queen El:zabeth leaſed a meſſuage, Ec. to the defendant 
for twenty-one years, and that the defendant, his execu- 
tors and aſſigns, were thereby bound to repair and leave 
the premiſes at the end of the term in good repair; and 
that the Queen granted the reverſion to B. and that B. 
granted the ſame to the plaintiff; and for not repairing 
&c. this is a good declaration, though the plaintiff is 
not named afſignee. Cro. Fac. 240. | | 

If in an action of covenant the plaintiff declares, 
Whereas by indenture, bearing date, &c. te/tatum _— 
that the plaintiff had demiſed to the defendant a meſſu 
and garden for two years, and the defendant by the ſaid 


indenture, covenanted not to erect any building in the 


garden, &c. and avers in fatto, that he did ere, &c. 
this is a good declaration ; mough he does not expreſl 
ſay Bud dimifit & conventt ; and it is the uſual courſe 
in B. KR. to declare in this manner, Cro. Car. 188. Cre. 
Eliz. 195. Cro. Fac. 383. - 

If baron and feme being ſeiſed of an houſe, to them and 
the heirs of the baron, leaſe to A. and he covenants with 
them and the heirs and aſſigns of the baron, to repair, 
&c. and the baron and feme convey the inheritance to B. 
in an action upon this covenant, B. may ſhew the whole 
matter, and conclude guod acto ei accrevit, as aſſignee 
of the baxon, without ſhewing the death of the feme ; 
for the eſtate for life being transferred with the fee, it is 
drowned therein. Cro. Car. 285. For more of Covenant 
in general, ſee 1 New Abr. and 6 Vin, tit, Covenant. 
See alſo Wood's Convey. part, 1. | 

Covenant, (Fzdus) The ſolemn league and covenant, 
firſt formed in Scotland, was a ſeditious conſpiracy, too 
well known to need any explication, It was voted ille- 
gal and irreligious by parliament in May 1661, and pro- 
viſion is made againſt it by the ſtatutue of 24 Car. 2 c. 
4. whereby it is Lelared to have been impoſed on the 
ſubje&s of this realm, againſt the known laws and liber- 
ties of the ſame. ' Cowell, edit. 1727. 

Covent, (Conventus) Signifies the ſociety of an abbey 
or priory, as ſocietas ſignifies the number of fellows in a 
college. Bratt. lib. 2. cap. 35. Cowell, ed. 17127. 


Coventry, For making Bablack church in the city of 


Coventry a pariſh church, &c. 7 Geo. 2. c. 27. 
Coventry-act, Made 22 & 23 Car. 2, c. 1. 
CToverlets, See Nozwich, Yozk. 


: L - Coverture, 


judgment, upon which there ſhall be like proceeding as _ 


age | 
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Toverture, Is a French word, ſignifying any thing that 
covers, as apparel, a coverlet, &c, and. deduced from 
couvrtr, that is, tegere. In law, it is particularly applied 
to the ſtate and condition of a married woman, who ( by 
the laws of this realm) is ful pote/tate viri, and therefore 
diſabled to make bargain with any, to the prejudice of 
herſelf or her huſband, without his aſfent and privity, or 
at leaſt without his allowance and confirmation. Bro. 
boc. tit. per tot. and Bratton, lib. 2. cap. 15. faith, That 
Omnia que ſunt oaks = ipfius viri, nec habet uxor po- 
teſtatem ſui, ſed vir. And again, lib. 4. c. 24. Fir eff 
caput mulieris, And alſo, kb, 5. tradt. 2. cap. 3. That 


| In any Jaw-matters, Sine viro reſpondere non poteſt. And 


in the ſame book, trad. 5. cap. 23. Vir & —__— quaſi 
unica perſona, quia caro una & ſanguis unus ; Res licet fit 
propria uxoris, vir tamen ejus euftes cum fit caput mulier1ts. 
And 1ib. 1 ca. 10. num. 2, Uvnores ſunt ſub virga virt. 
And if the huſband alien the wife's lands, during the 
marriage, ſhe cannot gainſay it during his life. See 
Tui ante divoztium, and Cui in vita. 

Covin, (Covina, ) Is adeceitful aſſent or agreement be- 
tween two or more, to the prejudice of another. As if 
a tenant for term of life, or tenant in tail will ſecret] 
conſpire with another, that the other ſhall recover oapink 
the tenant for life, the lands which he holds, &c. in pre- 
judice of him in the reverſion, It is derived from the Fr. 
verb. convenir, depaciſci, to promiſe or covenant. Dr. 
Skinner takes it to be a corruption of the Lat, conventum, 
and therefore writes it coven, Cowell edit, 1727. 

Debt is brought by a woman adminiſtratrix ; ſhe has 
judgment ; before execution this adminiſtration is revoked 
by covin, and committed to the ſaid woman and her ſon ; 
the ſon releaſes the debt ; the woman ſues execution ; the 
dedtor brings an audita querela; it does not lie becauſe 
of the covin. TFenk. 285. pl. 17. | 
The plaintifl a woman, who had 150l. given her by 
her brother, the defendant, upon her marriage, gives a bond 
privately to her brother to repay the money ; the huſband 
being dead without iſſue, the defendant ſued the plaintiff 


| bond at law upon the bond, whereupon ſhe preferred her 


bill here to be relieved againſt it, being a fraud, by reaſon | 
it was done without the privity of her huſband. It was 
urged for the defendant, that it was good reaſon for the 


- huſband or any of his iflue to be relieved, in caſe they 
| had been concerned, but that was no reaſon that the wo- 


man herſelf, who gave the bond, ſhould be relieved ; but 
ordered that the bond ſhould be delivered up ; for being 
once a fraud, no accident of death or courſe of time 


ſhould alter the caſe; and the. plaintiff was relieved not- | 


withſtanding it was her own agreement, being done in F/ "nr 
of the huſband. 1 Freem. Rep. 101. pl. 11. Mich. 
1687. Gay v. Wendow. 

Covin cannot be but between two. 39 H. 6. 19. 5. 

Covin may be upon good title; as where a feme had for 
her jointure an eſtatetail with warranty, and had been im- 
picaded by action upon good title, and by covin had con- 

2d the afion; it 1s within the 11 H. 7. 20. for tho' 
the title of the aCtion is good, yet if ſhe had vouched 
and recovered in value, this recovery in value would go 
in benefit of the iſſue in tail which is now loſt b ihe 
covin, Per Hale's J. Pl. C. 50. b. Mich, 4 Ed. 6 


 Mimbiſh v. Talboys. See 6 Vin. Abr. tit, Covin. 


Council. Confpiracies againſt privy councillors, how 


to be inquired into, 3 Hen. 9. c. 14+ Rioters ſhall an- 


{wer before the council on certificate of the juſtices, 13 
Hen. 4. c. 7. f. 2. The juriſdiction of the privy 
council over eſtates, &c. taken away, 16 Car. 1. c. 10. /. 

Reſolutions of the council to be ſigned by the 
councillors, 12 Will. 3. c. 2. repealed 4 Ann. c 8. /ect. 


2:4. 

*Touncil. In the city of London, there are common 
councilmen choſen in every ward at a court of wardmote 
held by the aldermen of the reſpe&ive wards on Saint 
Thomas's day yearly ; They are to be choſen out: of the 
moſt ſufficient men ; and ſworn to give true council for 
the common profit of the city, &c. Lex Londinen, 117. 
In the court of common council are made laws for ad- 
vancement of trade ; apd committees- yearly appointed, 
&c. but acts made by them are to have the aſſent of 


C OUu 
the lord mayor and aldermen, þb 
—_ _ —_ &c, of Lon _ 0-0 bo 
ouncils general. None t | 

aſſemblies of religion. 25 Hen.%, 7 a — _ for 

Tounſlel, for priſoners, No counſel is al owed a . 
ſoner upon a | ave iflue, on indiftment of felon fo 
unleſs ſome doubtful point of law ariſe: The Ka A 
the priſoner's only counſel ; and the behaviour of the ie 
foner in his own defence, is one means of diſcovering 
the truth. In appeals, and upon ſpecial pleas, 6; " 
priſoner ſhall have counſel afltigned him by the © X 
Though counſel is not to prompt t 16-ak 


he priſoner in 
| matter 
of fact. 2 Hawk. goo, 401. Proviſion is made : 


counſel for priſoners in treafon, by fat. 7 1 3 or 

Counſellor, {Confiliarius) 1s a perion retained b 
client to plead his cauſe in a court of judicature A 
counſellor at Jaw hath a privilege to inforce an thi 
which he is informed of by his client, if pertinent t t 
matter, and is not to examine whether it be true : 
falſe ; for it is at the peril of him who informs him Gr : 
Fac. go. But after the court have delivered their ops 
of the matter in law depending before them, the counſel at 
the bar are not to urge any thing further in that cauſe 
1 Lil. Abr. 355. It has ben held, that the Kivg's coun. 
ſel ought not to be admitted to argue any cauſe againſt the 
King ; though this was oppoſed by /zrjeant Maynard 
Hil. 21 Car. 2. 1 Mod. 38. A counſellor muſt not ſe 
ſet his hand to a frivolous plea, to delay a trial ; which 
argues ignorance or foul practice. [bid. And as coun{;l. 
lors have ſpecial privilege to praftice the law, they are 
puniſhable by attachment, &c. for miſbehaviour, 1x 
Hawk. P. C. 157. No recuſant convi&t, or nonjuror, 
ſhall praQtice the law as a counſellor, or otherwiſe, under 
pgs by ſtat. 3 Fac. 1. & 5. 13& 14 Will 3,c 

. By flat. 5 Eliz. c. ug fot I5. a counſellor is not 
puniſhable for ſhewing a falſe deed in evidence, 

The fees to counſvlors are not in nature f Wages, or 
pay, or that which we call /alary or hire, which are du- 
ties certain, and grow due by contratt for labour or ſer- 
vice, but what is given him 1s honorarium, not merces, 
being 2 gift which gives honour as well to the taker as the 
giver ; nor 1s it certain or contracted ; for no price or 
rate can be fet upon counſel which is invaluable and in- 
eſtimable, ſo as it is more or leſs according to the cir- 
cumſtances, n2:mely, the ability of the client, the wor- 
thineſs of the counſellor, the weightineſs of the cauſe, 
and the cuſtom of the country. Lt is a gift of ſuch a 
nature, that the able client may not neglect to give it, 
without r_ns, for it is but a gratuity, or taking of 
| thankfulneſs ; yet the worthy counſellor may not demand it 
without doing wrong to his reputation, according to that 
| moral rule Multa n_ accipi poſſunt, que tamen peti } 
non + 1-9 Pref. to Dav. Rep. 22, 23. ol 
5 4liz, cap. 14. f. 15. rs pang not puniſhable for Þ} 
pleading, or ſhewing a falſe deed in evidence, to the for- | 
ging whereof he was not party nor privy. | 
| "The counſel of the party's.cauſe not to be examined in 
| ws ſame cauſe, Toth, 110. cites 11 Eliz. Lee v. Mark- 

am. 
| The counſellor's clerk not to be examined in the 
cauſe. Toth, 110. cites 13 & 14 Eliz. fo. 93. Breame 
v. Breame. x | TT 

Daniel Hill having put in for his client a long inſu/i- 
cient demurrer to a bill exhibited againſt his client, 
which ſuppoſed demurrer were many matters of fact, 
and other things frivolous and vain ; the Lord Chan- 
cellor Egerton awarded $1. coſts againſt the party, and 
ordered that neither bill, anſwer, demurrer, nor ally 
other plea ſhould from thenceforth be received under the 


hand of the ſaid Hill. Cary's Rep. 3$. cites 27 April 1 
Fac. Hill's caſe. WF 
A counſellor in law retained, has a privilege to ef 
force any thing which he 1s informed of by his client, _ 
to give it in evidence, it being pertinent to the png 
in queſtion, and not to examine whether 1t be true £ 
falſe ; but it is at the peri] of him that informs him Fork 
a counſellor is at his peril to give In evidence that w Io 
his client informs him, being pertinent to the matter it. 


FO otherwiſe action ppon the caſe lies on 


0 © VU 


Per Poapham Ch. J. and judgment accor- 


þ bi clin”. go. pl. 18. Mich. 3 Fac. B. R. Brovk v. 
ng» | | | 


Montague» 


But matter 7t pertinent to the iſſue, or the matter in 


tion, he need not to deliver ; for he is to diſcern 

Me he is to deliver, and what not; and although it be 

ry he is excuſabie, being pertinent to the matter, Cro. 
9 pl. 18. Mich. 3 Fac. B. KR. in caſe of Brook v. 
bs gives in evidence any thing not material to the 
.n., which is ſcandalous ; he ought to aver it to be true, 
ſue #"%. he is puniſhable ; for it ſhall be intended as 
| hon maliciouſly and without cauſe ; which is a good 
ground for an aftion. Cro. 7. 91. pl. 18. Mich, 3 Jac. 
5 B. in caſe of Brook v. Montague, . 

'&, if a counſellor objefts matter againſt a —_ which 
is ſlanderous, if there be cauſe to diſcredit his teſtimony, 
--] to be pertinent to the matter in queſtion, it is juſ- 
ufable what he delivers by information, although it be 
(iſe, Cro. F- 91. pl. 18. Mich, 3 Fac. in caſe of 
Brick v. Montague. | Ds | 

Counſellor mw take fees of his client, but he ma 
not lay out money for him ; and if he does, Hobart Ch. J. 
doubted what remedy he might have, WVinch. 5 3. Mich. 
20. Jac. C. B. Gage v. Tohnſon. 

Counſellor Ro__ a bill fr fees, due to him from the 
defendant being a ſolicitor, and was to account with him 
at the end of every term; the defendant demurs. De- 
murrer was allowed, and the bill diſmifled. Chan. Rep. 
38. 15 Car. I. Moor v. Row. pos 

A lawyer who was of counſel] may be examined upon 
cath as a witneſs to the matter of agreement, not to the va- 
lifity of an afſurance, or to matter of counſel, Mar. 83. 
pl. 136. Paſch. 17 Car. Anon”, | _ 

If a counſellor ſays to his client that ſuch a contra is fi- 
mony, and the client ſays he will make it ſimony or not 
fmony ; and thereupon the counſellcr makes his fimo- 
- niacal contraR, it is no offence in him. Per Reve }. 
| Har. 83 in pl. x36. Paſch. 17 Car. Ano). 

A counſel was examined as a witneſs to prove the death 
of a perſon, yet he is. not bound to anſwer to other things 
which may diſcloſe the. /ecrets o his client's cauſe. Per 
Roll. Ch. F. Sti. 449. Paſch. 1655. Waldron v. Ward. 

Coſts were taxed for ſcandal in a bil! in Chancery at 
tool. but though the ſcandal was very great, yet the 
Lord Chancellor and the judges reduced it to- 50/. and 
the counſe} whoſe hand was et to it, to pay the defen- 


dant 5/, more, Cham. Rep. 194. 12 Car. 2 Emerſon v. | 


 Dalliſon. See 6 Vin. Abr. 480, 481. ; 
Count, Signifieth as much as the original declaration 
ina proceſs, though more uſed in real than perſonal ac- 
tions, as a declaration is more applied to perſonal than 
real, F. N. B. a. 60. d. 7+ a. 191.'e. 217. a. Libel 
with the Civilians comprehends both. And yet count and 
&claration are ſometimes confounded, as count in debt. 
Kitchin, f. 281. Count in treſpaſs. Briton, c. 20 
Count in an ation upon the caſe for flander, Kitch. 252. 
The word ſeemeth to come from France and Normandy, 
for in the Grand cuſtumary, cap. 64. Contours are taken 
for ſuch as a man retains to ſpeak for him in any court 
as advocates ; and cap. 63. Pledeurs, he makes another 


fort of ſpokeſmen in the nature of attornies, for one, 


that is himſelf preſent, but ſuffereth another to. fpeak in 
his behalf, But contours by Horn's Mir, | 4 Fuſt. lib. 2. 
wp. Des Loyers, are ſuch ſerjeants, ſkilful in the law, 
which ſerve the common people to defend their aftions in 
Judicature for their fee, whoſe duty, if it be as is there de- 
cribed, and were obſerved, men might have much more 
comfort of the law than they have. Cowell, edit. 1727. 
Countee, (Fr. Comts a comitando. becauſe they ac- 
company the King) Was next to the duke, the moſt emi- 
nent ks wee of a ſubje& before, as well as fince, the 
conqueſt: And thoſe who in ancient time were created 
(Wntees, were men of great eſtate and dignity: For 
Which cauſe the law gives them privileges; as their per- 
ns may not be arreihed for debt, treſpaſs, &c. (becauſe 


he law intends that they afſiſt the King with their coun- : 


for the publick good, and preſerve the realm by their 
Powels and valour:) "They may not be put upon juries, 


C oO 'U 


If iſſue be taken, whether the plaintiff or defendant” be 
2 countee, or not, this ſhall not be tried by the country, 
but by the King's writ. Alſo the defendant ſhall not 
have a day of grace againſt a lord of the. parliament, be- 
cauſe it is intended he attends the' public. And of old 
the countee was prafſettus, or prapoſitus comitatus, and had 
the charge and cuſtody of the county, whioſe authority 
the ſheriff now hath, Coke, Hb, g. fol. 46. and is there- 
fore called viſcount. See (Farl, 

Tountenance ſeemeth to be uſed for credit or eftima- 
tion, Old Nat. Brev. f. 11t. in theſe words ; Alſo the 
attarnt ſhall be granted to poor men, that will ſwear they 
have nothing whereof they may make fine, ſaving their 
countenance: So it is uſed x Eg. 3. fat 2. cap. 4. in 
theſe words, Sher ffs ſhall charge the King's debtors with as 
much as they may levy with their oaths, without abating the 
debtor's countenance, See Tontenement. | 

Tounter, Computatorium, May be derived from the 
Latin Computare, to account. But we uſe it for the 
name of the two city-prifons, commonly called the 
caunters ; wereunto, he that once ſlippeth, is like to ac- 
count *ere he can pet out, Cowell, 

Counterfeiters and clippers of money. See Boney. 

Tounterteits, Perſons obtaining any money, goods, 
&c. by counterfeit letters or falſe tokens, being convict- 
before rig of affiſe, or juſtices of peace, are to 
ſuffer ſuch puniſhments as fhall be thought fit, under 
death ; as impriſonment, pillory, &c. Stat. 33 H. 8. 
cap. 1, Ir was the opinion of Sis Edward Coke, that up- 
on this ſtatute the offender could not be fined ; and that 
only corporal pains ought to be inflited : But it hath 


wedge of ſilver, of the value of two hundred pounds ; 
and' on conviCtion thereof, was ſentenced to ſtand in the 
| pillory, pay a fine of five hundred pounds to the King, 
'and be impriſoned during the King's pleaſure ; and to 
; be bound with ſureties for his good behaviour. Cre. Car. 
'564. The obtaining of money from one man to an- 
| other's uſe, upon a falſe pretence of having a meſſage 
and verbal order to that purpoſe, is not puniſhable by 
criminal proſecution ; it depending on a bare naked lie, 
againſt which comman prudence and caution may be a 
ſecurity. 6 Med. 105, 1 Hawk. P. C. 188, Coun- 
terfeiting th: King's ſeal, or money, &c. which is trea- 
ſon, vide Treaton: And a Exchequer bills, 
bank bills, lottery orders, &c, which are felony. 

An eſtate that 1s to be deveſted on a condition of pay- 
ment of 100/. cannot_þe deveſted by a ſham payment of 
part, and real payment of part, but there muſt be a 
real payment of the whole, Cro. Eliz. 383. pl. 4. 


more vendible than the cloths of any other, and he put 
a ſpecial mark upon them ; another clothier counterfitts 
the ſaid mark, and puts it on his cloths which were not 
ſo good, but yet ſells them as dear as the other ; ation 
on the caſe lies againſt him; Doderidge Juſtice ſays it was 
adjudged 23 Ez. in C. B. but ſays not whether the ac- 
tion lay for the clothier or the vendee, but it ſeems it is 
for the vendee, 2 Ro/. Rep. 28. 


If an information lies for counterfeiting a letter ſend- _ 


ing for a perſon in another's name to Brentford to come 
to him, when no: miſchief is done or intended ; Court 


Fraud. 

Conntermand, Is where a thing formerly executed, is 
afterwards by ſome as or ceremony made void by the 
party that had firſt done it. As if a man has made his laſt 
will whereby he deviſes his land to F. S. and then he en- 
feoffs another of the ſame land; there this feoffment is a 
countermand to the will, and the will as to the diſpoſition 
of the land, is void. If a woman, ſeifed of land in fee, 
makes a will in writing, and deviſes, that if . of B. 


his heirs her land, and afterwards ſhe intermarries with 
the ſaid A. of B. thereby taking him to huſband” and. 
coverture, at the time of her death, the will is counter- 


\manded. Cowel, edit. 1727. 
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been otherwiſe adjudged in Terry's caſe, who by a falſe 
[note in the name of another obtained into his hands a 


A clothier of G., made cloths which were dearer and 


divided. 2 Show. 20. pl. 13. Sce Cheat, Felony, 


ſurviſes her, then the deviſes and bequeaths to him and - 
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A. purchaſed five marks per annum in the name of B, and 
CT. with this truſt that A. might enjoy it during his life, and 
after it ſhould be to the eretting of a ſchool in the town 
where the ſaid A. was born and buried, as the feoffees 
declared in their anſwer; and in his life time, after the 
purchaſe, he repealed his intent of converting the ſame to 
the uſe of the ſchool, and deviſed the ſame to F. S. 
which juſtice Warburton preſently .decreed for him, ſay- 
ing his will was his declaration. But in his words there 
was but a meaning only expreſt (me contradicente) ; for 
if F. $8. make a feoftment to the uſe over according to ar- 
ticles annexed, he cannot alter the ſame by a latter will; 
contra if it be to the uſe of his will. Cary's Rep. 40, 41. 
Cites 19 June, 1 Fac. Littleton's Caſe. 

Defendant promiſed the plaintiff, that if plaintiff would 
procure a feme impriſoned to be delivered out, he would repay 
him all ſuch montes as he ſhould diſburſe therein. Defen- 
dant pleaded, that before the plaintiff had paid any mo- 
ney for her delivery, and before the plaintiff had done 
any thing relating to it, he revoked his promiſe, and 
countermanded the plaintiff, that he ſhould do nothing as 
to her delivery. Adjudged by three juſtices, that he could 
not countermand it. 2 Rel. Rep. 39. Trin. 16. Tac. 
B. R. Winter v. Fowzacres. , 

The law reſpetts matters of profit and intereſt largely, 
but of pleaſure, ſkill, eaſe, truſt, authority, and limita- 
tion, frily ; and therefore theſe may be countermand- 
ed, but ſo cannot the other. See Fin. 8. b. Wing. Max. 
476 to 381, Sc. | 

A feme ſole infeoffed a man within the view, and dis 
refted him to enter without ather livery. "[ hey intermarry 
befare any entry made by him, and then he enters ; 
adjudg'd that the entry was good after marriage, and ot 
countermanded by the marriage. 2 Lev. 34. Hill. 23 & 
24 Car. 2 B. R. Parſons v. Pierce, But ſays, that per- 
haps it might be otherwiſe had ſhe married a ſtranger. 

A man gives a warrant of attorney to confeſs a judg- 
ment, and dies before the judgment 1s confeſled ; this is a 
COMET: Vent. 310. in a nota. Paſch, 29 Car, 2, 


A. poſſeſſed of an office for two lives executes a deed, ap- 


pointing that after his death one R. H. then in his office, | 


ſhould be deputy, and diredts ſeveral annuities to be paid 
out of the office. Afterwards A. by a ſubſequent deed made 
aifferent appointments of the profits of the office. A. kept 
both deeds in his own cuſtody during his life; and in 
tupport of the firſt deed it was inſiſted, that jt was an 
abſolute diſpolition of the profits of the office without 
any power of revocation, and ought to ſtand ; and that 
though both deeds were all along in his cuſtody, yet ſo 
(generally) voluntary ſettlements are, and yet the firſt 
ſhould prevail. But Lord Chancellor held, "That the 
firſt deed was only an authority, and therefore clearly coun- 
termandable by the ſecond ; and decreed the fir{t deed to 
be delivered up. J-ms's Rep.101. Mich. 1707. Young v. 
Cotth. | | | 

Though a letter of attorney is revocable at Common 
law, i where it concerns payment of debts it ſhall be con- 
tinued 7 equity. G. Equ. R. 70. Paſch. 9 Ann. in caſe 
of Hungerford v Hungerford, | | 

Counterplea, Is compounded of two French words, 
contre, 1. e. contra, adverſus, and plaider, cauſam agere ; 
it ſignifieth properly in our Common law, a replication 
to ayde prier;z for when the tenant by courteſy, or in 
dower, prayeth in aid of the King, or him in the re- 
verſion for his better defence; or elle if a ſtranger to the 
action begun, defire to be received, to ſay what he can 
for the ſafeguard of his eſtate ; that which the demandant 
alledzeth againſt this requeſt, why it ſhould not be ad- 
mitted is called a counterplea ; and in this ſignification it 
!s uſed 25 Edward 3. flat. 3. c. 7. See allo the Terms 
of the Law, f. 172. and the ſtatute 3 Ed. 1. cap. 39. 

Counter-rolls. By ftat. 3 Ed. 1. cap. 10. Sheriffs 
ſhall have counter-rolls with the coroners, as well of ap- 
peals as of inqueſts, &c, 

Countozs, (Fr. contours) Have been taken for ſuch 
ſerjeants at law, as a man retains to defend his cauſe, or 
ſpeak for him in any court for their fee. Horn's Mirror, 
lib. 2. cap. Des Loyers. And of whom thus Chaucer : 


| And even in the Confeſlor's 


| one coming from the French, the other from the 


COU 


= ſheriff had he been, and a © 
t 
Was ne where ſuch a worthy vinaſonr, MY 


They were anciently called /erjeans 1-4, 
Litth 4 £3% 6 Y ſerjeant contours, Cote on 


County, (Comitatus, J—=—Bued mods wicatur comita 


tus, olim apud Britones temporibus Romanorum viuab 
conſulatus ; & qui modo vocantur vicecomites tine ms 
ports viceconſules wecabantur. Leg, Edw, Confeſl, ca,» 
time a cou ea 
conſulatus, viz. Fecit Jummoniri per hay ON 
ſulatus nobiles ſapientes & ſua lege eruditos. ts Ede 
Confeſlor, cap. 1. It ſignifies the ſame with ire, be 


Saxon ; 
m, into 


both pas, a Circuit or portion of the rea! 
tter govern- 


which the whole land is divided, for the be 
ment of it, and more eaſy adminiſtration of Juſtice ; 
that there is no part of this nation that lies not witia 
ſome county; and every county is governed by a yearl 
officer, whom we call a ſheriff, Feorte/cue, cap. 24, 0; 
tele counties there are four of ſpecial note, which there. 


fore are termed Counties palatine, as Lancaſter, Cheſter, 


Durham, and Ely, Stat. 5 Eliz. cap. 23. We read 
alſo anciently of the counties palatine of Pembroke and 
Hexam, ſtat. 33 Hen. 8. cap. 10. (which laſt did belong 
to the archbiſhop of Yor4.) This aCt, or any thing 
therein contained, ſhall not extend to the county palatine 
of Hexam, within the county of Northumberland, ne to 
the county palatine of Ely, within the county of Cam 
bridge, Se. But by the ftatute 14 Ez. cap. 15. this coun- 
ty palatine of Hexam was ſtripped of it's privileges, and 
reduced to a part of the county of Northumberland, The 
chief governors of theſe counties palatine, by ſpecial 
charter from the King, did heretofore ſend out all writs 
in their own names, and did all things touching juſtice 
as abſolutely as the Prince himſelf in other counties, only 
acknowledging him their ſuperior and ſovereign. But by 
the ſtatute 27 Hen. 8. cap. 24. this power is much 
abridged ; to which the reader is referred, as alſo to Cromp, 
uriſd. f. 137. and 4 Inſt. f. 204 and 221. 
/ Bk theſe ar gt Ab Jeres, there likewiſe be- 
long to ſome cities, ſome territory, lands, or juriſdiction 
annexed ; as the county of Middleſex, by King Henry the 
Firſt, to the city of London + the county of the city of 
York, ſtat. 32 AH. 8. cap. 13. Che/fter, ſtat. 45 £12. 
cap. 15. Canterbury, Lamb. Eiren. lib, 1. cap. 9. Nor- 
wich, Coventry, Exeter, &c. The county of the town 
of King/ton upon Hull, 32 H. 8. cap. 13. Newcaſtle upon 
Tyne, &c. The county of the town of Haverford-Weft, 
35 H. 8. cap. 16. A county in another fſignification 1s 
uſed for the county-court, which the ſheriff keepeth every 
month within his charge, either by himſelf or his deputy. 
Stat. 2 Ed. 6. cap. 25. Cromp. Furiſd, f. 221, Brad. 
lib. 3. c. 7. & lib. 3. tra. 2. cap. 12. Of thele counties, 
there are reckoned in England forty, beſides twelve in 
Wales, making in all fifty-two. 'The word comttatus 1s 
alſo uſed for a juriſdiction or territory among the feua/fs. 
See Comitatus. TE eg 
Counting-houſe of the King's houſhold, (Domus 
computus hoſpitii Regis,) Is commonly called 7 he green- 
cloth, becauſe the table ſtands always covered with 4 
green cloth : Here ſit the Lord Steward, 'I reaſurer of the 
King's hauſe, Controller, Maſter of the houfhold, cofterer, 
two clerks of the Green cloth, and two clerks controllers, 
for daily taking the accounts of all expences of the houſe 
hold, makin iſt and ordering payment for the. 
old, proviſions g payme! 
ſame ; for the good government of the King O rrantys 
and paying = wages of thoſe below ſtairs. Vid. 39. £42 
cap. 7. and 4 In/?. f. 131. - 
REO FEI comitatus, ) By Lambard |s 
otherwiſe called conventus, in his Explication of Sax 
$6 -{{ct$y : «8 he 
Words, and divided into two ſorts ; one retaining -- 
general name, as the cou!y-court held every month by t 
ſheriff, or his deputy the under-ſheriff, whereot you - 
read in Cromp, Furi/d. f. 231. The other called 7/ 
AP-PR-ER ich ſe > in its proper 
turn, held twice a year ; of which ſee more p oy 
place, and Cromp. 7uri/d. ibid. This county- court had | 


; 12anc reat matters, as may 
ancient times the cognizance of gre: ha 


COU 


| -10e4 by the ſtatute of agne Charta, cap. 17. 
” abridget G 1 Ed, 4. cap. Ts It had alſo, ag 
” h the determination of certain trefpaſſes and debts un- 
hat forty ſhillings. Bretton, _ 27, 28. What manner 
of roceeding3 was of old uſed in this court, ſee Fleta 
wh rl 64 ' the courts at We/tminſler were erefted the 
oe pea were the chiet courts of this kingdom, 
a & the laws of King Zadgar this is one, vis. 
pipe» hundred-court be #ept as ancently, &c. and let 
here be two county-courts in @ year, in which county- 
! _ there /ball be a biſhop, and an alderman or earl, where 
_ all judge according to the Common law, and the other 
Fn ding to the eccleſiaſtical law. © 
This is the foundation of the united power of the 
biſhop and earl to fit and try cauſes in one court; the con- 
-nction of which powers mutually to affiſt each other, 
as ancient as the Engliſh government itſelf; but theſe 
; wers were ſeparated by Filliam the Conqueror, and 
{oon after all the eccleſiaſtical buſineſs was brought into 
the court, ſo called, and the law buſineſs into the King's 
Bench, Cowell, edit. 1727, | 2s 
Magna Charta, 9 Hen, 3. cap. 35. No county ſhall 
be held but from month to month ; and where a greater 
term hath been uſed, it ſhall be greater, Nor ſhall any 
ſheriff or his bailiff make his turn by the hundred, but 
twice in 2 year in the due and cuſtomed place, to wit, 
once after Eaſter and once after Michaelmas. And the 
view of frankpledge ſhall then be made, ſo that every 
one haye his franchiſes. And the view of frankpledge 


ſhall be made, ſo that the'King's peace be kept; and the 


tithing kept intire. 


Stat, Merlber. 52 7 7 "u J. cap. io, Archbiſhops, 


biſhops, 6arls, barons or women, ſhall not need to come 
to the ſheriff's turn, unleſs their preſence be ſpecially 
required for ſome cauſe, And if any have tenements in 
divers hundreds, they ſhall not need to come to the turn 
but in the bailiwicks where they be converſant. 

Stat. IWe/tm. 1. 3 Ed. 1. cap. 33 No ſheriff ſhall 
ſuffer any baretor or maintainer of pleas in the counties, 
nor ſtewards, who are not attornies of their lords to make 


? 


ſuit; and if any do it, the King will grieyouſly puniſh | 


the ſheriff and him. 

Stat. Wet. 2. 13 Ed. 1. cap. 13. The ſheriff in their 
turns and elſewhere, when they have to enquire of male- 
tators, by the precept of the King, or of their office, 
ſhall make their inqueſts by lawful men, at leaſt twelve, 


who ſhall ſet their ſeals to their inquiſitions ; and the |. 


fheriffs ſhall take and impriſon thoſe whom by ſuch in- 
guiition they ſhall find guilty, as they have uſed to do, 
And if they ſhall impriſon others, ſuch perſons impriſon- 
ed ſhall bave their action by writ of impriſonment againſt 
the ſheriff, as againſt any other perſon. And ſo it ſhall 
be obſerved of every bailiff of liberty. | 


Stat, 1 Eg, 3. cap. 17. Sheriffs and bailiffs of fran- 


ehiſes, and all others who take indi&ments in their turns 
orelſewherc, ſhall take ſuch indiftments by roll indented, 
whereof one part ſhall abide with- the inditors, fo that 
one of the inqueſt may ſhew one part of the indenture 
to the juſtice, when he ſhall come to make deliverance. 
tat, 3 Ed. 3. flat. 1. cap. 15, Every ſheriff ſhall 
make his turn once in the month after Zafter, and the 
other time in the month after St. Michael; and if they 
= them otherwiſe, they ſball loſe their turn for the 
e, | | 
dat, 19 Hen, 7. cap. 24, The ſhire-court of Su/ſex 
ſhall be holden — = : Chicheſter, and the next Wo 
it Lewes, and ſo alternis vicibus ; and every fhire-court 
an to the contrary ſhall be void. | | 
dtat, 2 & 3 £9. 6, cap. 25. ſet. 2. The county-courts 
ll be-kept eve month, and no otherwiſe, 
el. 3- The ſheriff of Northumberland ſhall keep the 


Mac J-court in the town of Alnwick, and in no other 


Pay county-courts which uſed to be held on the 


f, | | 
Wu 4 ” ns ny de held on Wedneſday, 7 & 8 
Vo. 1 


cov 


vill, ib. 1, cap.'2, 3, 4; by. Bram and Crunty-palatine, Writs of copier againt riofs, 86. 
wear —_ places, and by Flita, hab. 2. cap. 62. but Sana 1 c 


in ſuch unties, how to be awarded, 2. 47. I. ft, I. & 
| 9. 8 Hor. 6: c. 14. er | Pa bag, 

Commiſſioners of ſewers in the counties. palatine, 23 
H.8. op ſeft. 18 & 20. | | 

The King's leaſes of lands and grants of offices, how 
to paſs wm county palatine of Lancaſter, a7 H. 8. c. 
II. /ce. R | is | 
ri and inditments to be 
2, Os C, 24. Jeet. LY ] | 

The 34 & 35 FA £ concerning tranſcripts of attain- 


ders, &c. extends not to counties palatine, 34 & 35H. 
8. c. 14. fe. 5 | 


Fines and recoveries in them, how levied, ſuffered and 


exemplified, 137 H. 8. c. 1g. 2& 3 Ed. b. c. 28. 5 £1, 
c. 29. 27 EL c. 9. | | 
Proclamations on exigents how awarded in the counties 
7" of Cheſter and Lancafter, 1 Ed. 6. c. 19. 5 & 
24. 0. c. 26, © y 


Cuftos rotulorum to be appointed as formerl & 4 
Ea. 6. c. 1. ſeet. 5. ls FEY 


Writs of excommunicato capiendo, how executed, 5 El. 
c. 23. ſeft. 11, TY | 
Jurors how returned, 5 El. c. 25. 3 Gee. 2. c, 25. /. 
4, IO, II, 14 | | 
And where there may be a tales, 5 El. c. 25. 14 Eb 


in the King's name, 27 


FD. | | 
Where the jurors ſhall loſe their iſſues, and where they 
ſhall be diſcharged, 5 Fl. c, 25. ſef?. 3, 4» 5- 
Penalty upon ſheriffs for returning iſſues on jurors not 
warned, 5 £1. c. 25. ſet. 6, 
Inrollments of bargain and ſale of goods, 5 El. c. 6. 
Sheriffs to account as formerly 130 I4 Car. 2. C. 2. 
ſe. g. 3 Geo. IL. c. 15. ſet. 15 & 23, | 


22 & 23 Car. 2. reſtraining frivolous ſuits, extended to 
counties palatine, 19 Car. 2. cap. 5. 11& 12ill. 3. 


CT. 9. 
$reties to be found on ranting certzorars in counties 
palatine, 5 & 6 7/11, & Ita. C. Il, ſed. 5. 
Officers within the counties palatine not to hold perſons 
to ſpecial bail upon writs out of the courts at J/e/tminfter 
under 20/. 11 & 12 Hill, 3. cap. g. ſed. 2. | 
Regulations in taking the poll at cleQtions, 10 nn. 
E.' 2%. ' fo 20, : # 
Td hedn, of Cheſfter to take the uſual oaths, 3 Gep, 
T. Cc. 15. f. 20. MY 
HIS how figned, and to what time they ſhall 
relate, 8 Geo. 1. c. 25. ſet. 6. OC er uvits , 
Juries how ſummoned in counties palatine, 3 Geo. 2, 
te 38. [+ 0; | 
Priſoners in execution within the precinC& of the coun- 
ty palatine of Chefter, how relieved, 3 Geo. 2. c. 27. /. 4. 
here a bill in equity ſhall be taken pro confeſſo, 5 
Geo. 2. c. 25. /. 9. | | 
Small debts how recovered, 6 Geo. 2. c. 14. ſed. 1, 2. 
And ſpecial juries appointed in ſuch counties, 6 Geo. 2. 
Ce 37, ſet. 2. | 
Za in counties palatine enabled to convey by order 
of the reſpective courts belonging to thoſe counties, 4 
Geo. 3. c. 16, | | | LIFE 
Tounty rate, ; Stat. 12 Geo. 2. cap. 29, ſeff. 1, 
Whereas by 22 Hen. 8. cap. 5. and by 1 Ann, ft. 1. 
cap. 18, it is enacted, That the juſtices of the peace at 
their general or quarter ſeflions have full power and au- 
thority, upon due preſentment that any bridge is out of 
repair, to make aſſeſſments upon every town, . pariſh, or 
place, in proportion as they uſually have been aſlefled 
towards the repair of bridges : And whereas by 11 & 12 


o 


the juſtices of peace, upon preſeatment of the grand 
jury, at the aſſize, great ſeſſions, and general gagl-deli- 
very, held for the fame county, of the inſufficiency of 
their gaol or priſon, to conclude and agree upon ſuch a 
ſum of money as ſhall be Fought neceflary for the building, 
finiſhing and repairing a public gaol ; and by warrant un» 
der their hands and ſeals, to charge the ſum of money 
to be levied upon the ſeveral hundreds, &c. in the _—_ 
preſcribed by the ſaid at; which aQ was revived an 


| 7M continued 


17 Car. 2, concerning replevins and avowries, and 


Will. 3. cap, 19. it is enacted, That it ſhall be lawful for 
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Continued by 10 Ann. for ſeven years, and made perpe- 
tual by 6 Geo. 1. And whereas by 7 Fac. 1 cap. 4. it 
is enaRted, That there ſhall be erected houſes of correc- 
tion, by the juſtices of the peace or the greater part of | 
them, at their reſpeCtive quarter ſeſſions; and that maſters 
or governors of the ſaid houſes of correQton ſhall have 
ſuch ſums of money yearly, as ſhall be thought meet by 
the ſaid juſtices, &c. And whereas by 43 El. cap. 2. it 
is enaCted, That the juſtices of the peace, in their ge- 
neral ſeſſions after Eaſter, ſhall rate every pariſh to ſuch 
a weekly ſum of money as they ſhall think convenient, 
ſo as no pariſh be rated above 64. nor under one half- 
penny, and ſo as the total ſum of each taxation of the 
pariſhes in every county amount not above the rate of 
two-pence for every pariſh within the ſaid county; and 
it is thereby likewiſe enacted, that the juſtices of the peace 
at their general quarter ſeſſions to be holden at the time 
of ſuch taxation, ſhall ſet down what competent ſums 
of money ſhall be ſent quarterly out of every county or 
place corporate, for the relief of the poor ia of the 
King's Bench and Mar/ſhalſea, and aiſo of ſuch hoſpitals 
and alms-houſes as ſhall be iy the ſaid county, and what 
ſums of money ſhall be ſent to every one of the ſaid 
hoſpitals and alms-houſes; ſo as there be ſent out of 
every county yearly twenty ; mr at the leaſt, to each 
of the ſaid priſons of the King's Bench and Marſhalſea, 
which ſums are rateably to be aflefled upon every pariſh, 
and to be levied and collected as in and by the faid act is 
directed. And whereas by 14 El. cap. 5. it is enacted, 


That the juſtices of the peace of every county in their 


general quarter ſeflions, ſhall rate every part at ſuch rea- 
ſonable ſums of money, for the relief of priſoners, as they 
ſhall think -convenient, ſo as no pariſh be rated above 
ſix-pence or eight-pence weekly ; and the churchwardens 


ſhall levy the ſame, and pay it to the high conſtables or | 


other head officers, who ſhall pay it as ſhall be appoint- 
ed by the ſaid juſtices in ſeſſions, to be diſtributed weekly 


_ for the relief of priſoners, &c. And whereas by 19 Car. 


2. cap. 4. it is enacted, That the juſtices of the peace at 


- their general ſeſſions may provide a ſtock of materials for 


ſetting poor priſoners to work, in ſuch manner as other 
county charges are levied, and provide and pay fit perſons 


to overſee ſuch work ; provided that no pariſh be rated 


above 64. by the week towards the premiſles. And 
whereas by 12 Ann. /t. 2. cap. 23. it is enacted, That 
the juſtices of the peace at their quarter ſeſſions may from 
time to time cauſe ſuch ſums of money ro be raiſed with- 
in their juriſdiction, for the paſſing and conveying or 


maintaining of rogues and vagabonds, as ſhall be neceſla- 


ry for thoſe purpoles, &c. And whereas it is apparent, 
t 


at the manner and methods preſcribed by the ſeveral] 
acts for collecting ſome of the ſaid rates are impracticable, 
the ſums charged on each pariſh being ſo ſmall, that they 
do not, by an equal pound rate, amount to more than a 
fractional part of a farthing in the pound on the ſeveral 
perſons thereby rateable ; and if poſſible to have been 


' rated, the expence of collecting and afleſſing the ſame 


would have amounted to more than the ſum rated: And 
whereas many and great doubts, dificulties and inconve- 
niencies have ariſen in making and colleCting other of 
the ſaid rates; therefore that the good ends and purpoſes 
of the ſaid ſeveral ſtatutes may be anſwered, and the ſe- 
veral ſums of money thereby intended to be raiſed, may 
effeCtually be colleded, with as much eaſe and certainty, 


and as little expence as can be to the parties obliged by 


the ſaid laws to pay the ſame; Be it therefore enacted, 
&c. That the juſtices of the peace in England, at their 

eneral or quarter ſeſſions, or the greater part of them, 
ſhall have full power and authority to make one general] 
rate or aſſeflment for ſuch ſum or ſums of money as 


me in their diſcretion ſhall think ſufficient to anſwer all | 
an 


every the ends and purpoſes of the before recited 
acts, in ſtead and m lieu of the ſeveral ſeparate and 
diſtin&t rates direfted thereby to be made, levied and 
colle&ed ; which rate ſhall be aſſeſſed upon every town, 
pariſh, or place within the reſpective limits of their 
commiſſions, and ſhall be colleQed by the high conſtables 


| town, pariſh, or place doth lie. ; 
ſuch times as herein after direQel,. ſuch 


| of money hereby aſleſſed, after demand made as afore- 


C O v 


Sed. 2. And that the reſpeQive | 
pective ſums ; 

and collected may be well and truly paid to the i op 
ſtables, the churchwardens and overſcers of the than 
the time being of each pariſh and place within his ws p - 
tive counties, cities, and liberties in which th 0 5a 
tively lie, ſhall, out of the money colle&ed potoarer 
collected for the relief of the poor of ſuch A 


place, pay to the high conſtables of the —_ pariſh or 


7 to th { ective hun- 
dreds or diviſions of the ſaid counties, cities, and ron 


ties, the reſpeCtive ſums of money o rate 

upon the pariſh or place, within ha ſpace xhore darn 
after demand thereof made in writing, to be Punk, he 
ſaid churchwardens or overſcers of the poor, or mh f 
them, or left at their, or either of their dwellin <A 
or houſes, or affixed on any of the church doors of c ich 
pariſh or place to which ſuch officer ſhall belong. þ t 
{aid high conſtable or high conſtables of the ref AF 
hundreds or diviſions; which demand the reſpediite hich 
conſtable or high conſtables is and are hereby required? 
make, at ſuch times as the ſaid juſtices of the peace - 
the grommer part of them, ſhall by their order in ſeſſions 
dire +; and the receipt or receipts of ſuch high conſtable 
or high conſtables ſhall. be a full and ſufficient diſcharge 
to ſuch churchwardens and overſcers of the poor n 
other perſons paying the fame, and ſhall be allowed in 
their accounts as ſuch, by the juſtices of the peace be- 
fore whom ſuch accounts ſhall be paſſed: And in caſe 
ſuch churchwardens and overſcers of the poor, or any of 
them, ſhall neglect or refuſe to pay any the ſum or (ums 


ſaid, ſuc high conſtable or high conſtables ſhall, and 
_ are hereby impowered to levy the ſame by diſtreſs 
and fale of the goods and chattels of ſuch churchwardens 
and overſeers, or either of them ſo refuſing or negle&t- 
ing to pay the ſame as aforeſaid, by warrant under the 
hands and ſeals of two or more juſtices of the peace of 
the county, riding, diviſion, city, town corporate, liber- 
ty, or place, reſiding in or near ſuch pariſh, or place; 
rendering the overplus, if any there ſhall be, after deduc- 
ting the money afleſſed, and the charges of the diſtreſs 
and fale, to the owner or owners thereof, | 

Set. 3. Provided, that in caſe no rate is or ſhall be 
made for the relief of the poor in any pariſh, townſhip, 
or place; the juſtices of the peace in their reſpeCtive ge- 
neral or quarter ſeſſions, or the greater part of them, 
ſhall and may by their order dire& the ſum of money 
aſſeſſed on ſuch pariſh, townſhip or place, for the pur- 
poſes of this aCt ; to be rated and levied on ſuch pariſh, 
townſhip, or place, by any petty conſtables, or other 
peace officer, of or belonging to the ſame, in ſuch man- 
ner as money for the relief of the poor is by law to be 
rated or levied ; which ſum ſo rated and levied ſhall be 
paid by ſuch petty conſtable, or other peace officer, to 
the reſpeCtive high conſtable for the hundred, diviſion, or 
liberty, wherein ſuch pariſh, townſhip, or place ſhall lie; 
and ſhall be demanded of, paid by, or levied on ſuch 
petty conſtable, or other peace officer, in the ſame man- 
ner as any rates are herein before directed to be demanded 
of, paid by, and levied on the churchwardens and over- 
ſeers of the poor, or any of them; and if ſuch petty 
conſtable or other peace officer ſhall pay ſuch ſum, betore 
the ſame ſhall be ſo by him rated and levied as aforeſaid, 
he may afterwards rate and levy the ſame, or ſhall and 
may be allowed and re-imburſed the ſaid ſum ot money 
-out of any conſtables, or other rate made, or to be _ 
on any ſuch pariſh, townſhip, or place, which the fal 
juſtices of the peace, or the greater part of them, in their 
ſeſſions ſhall order and direct. : 

Set. 4. And whereas it will be very inconvenient t9 
many towns, pariſhes, and places, in the ſeveral coun- 
ties of York, Derby, Durham, Lancafter, Cheſter, Is o- 
morland, Cumberland, and Northumberland, that the rate: 
by this a& direRted to be paid by and levied on the 
pl rn a2 and oyerſeers of the poor for the purpoſes 
aforeſaid, ſhould be paid out of any rate to be made for 


of the reſpective hundreds and diviſions in which any 


the relief of the poor in ſuch towns, pariſhes and places; 
| | theretore, 


COU 


therefore» off 


* ace for: (£ reſpeRive ridings, diviſions, or counties 
of p +. Derby, Durham, Lancaſter, Cheſter, Weſtmor- 
: 1 Cumberland, and Northumberland, at their reſpec- 

ny 


eral or quarter ſeflions, or the greater part of | 


if they ſhall think convenient, to order the ſum 
ger directed to be aſſeſſed on any ſuch town, pa- 
i gon place, for all or any of the purpoſes of this act, 
* 0 paid by and levied on the petty conſtables of, or 
for, an {ch town, pariſh, or place within the ſaid coun- 
= reſyectively, in fach manner as the ſame is herein di- 
"efted to be paid and levied, in caſe where no rate is made 
{the relief of the poor. _—_ RE, 
Seft. 5. Provided, that this aft, or any thing herein 
contained, ſhall not extend or be conſtrued to extend to 


make any perſons, liberties, diviſions, or places, liable to 


ay to any rate to be made in purſuance of this a&, to 
Thich ſuch perſon, liberty, diviſion, or place did not, or 
was not liable to contribute before the paſſing hereof ; 
but that it ſhall and may be lawful to and for __ 
of the peace at their reſpective general or quarter ſeſſions, 
or the greater part of them, to order and aſcertain what 
roportion of any rate to be made by virtue of this a, 
all be afſeſfled on and paid by the ſeveral perſons, liber- 
ties, diviſions, and places, who have — contributed, 
or are Jiable to pay only to one or more of, and not to 
all, the rates hereby intended to be raiſed, and thrown 

| Into one general rate or aſſeſſment. - | 
$44 6. And the reſpective high conſtables ſhall at or 
before the next general or quarter ſeſſions reſpectively, 
after they or any of them ſhall have received ſuch ſum 
or ſums of money, pay the ſame into the hands of ſuch 
perſon or perſons (being reſident in any ſuch county, ri- 
ding, dividon, city, liberty, or place, where ſuch rates 
ſhall be reſpectively made) whom the ſaid juſtices ſhall 
at their reſpective general or quarter ſeſſions, or the 
ter part of them, appoint to be treaſurer or treaſu- 
rers; ſuch treaſurer or treaſurers firſt giving ſufficient ſe- 
curity in ſuch ſums as ſhall be approved of by the ſaid 
juſtices at their general or quarter ſeſſions, or the greater 
part of them, to be accountable for the ſeveral reſpective 
ſums of money which ſhall be paid to them in purſuance 
of this act, and to pay ſuch ſum or ſums of money as 
ſhall be ordered to be paid by the juſtices in their gene- 
ral or quarter ſeſſions, and for the due and faithful exe- 
cution of the truſt repoſed in -him or them ; and all and 
every ſuch ſum or ſums of money as ſhall be paid into 
his or their hands by virtue of and in purſuance of this 
act, ſhall be deemed and taken to be the publick ſtock ; 
and the ſaid treaſurer or treaſurers ſhall and are hereby 
required to pay ſo much of the money in their hands, to 
ſuch perſon and perſons as the ſaid juflices at their reſpec- 
uve general or quarter ſeſſions, of the greater part of 
them, ſhall by their orders from time to time direct and 
appoint, for the uſes and purpoſes of the ſaid recited acts, 
and for any other uſes and purpoſes to which the publick 
ſtock of any county, city, riding, diviſion, or liberty, 

s or ſhall be applicable by law. 
v2, 7. And tbe ſaid reſpective treaſurer or. treaſu- 
rers ſhall and are hereby required to keep books of en- 
ties of the ſeveral ſums reſpectively received and paid by 
dim or them in purſuance of this act; and is and are 
alſo hereby required to deliver in true and exact accounts 
upon oath, if required, of all and every the ſum and 
lums of money reſpectively received and paid by him or 
os {Singuiſhing the particular uſes to which ' ſuch 
or jums of money have been applied, to the juſtices 
A every general or Apa ſeſkons nectivnts to be 
en within the limits of their commiſhons ; and ſhall 
6 Aw the juſtices at ſuch ſeſſions the proper vouchers 
F 

Se, 8, And the reſpective high conſtables ſhall de- 

mand and levy ſuch rates and aſſe{lments in manner be- 


re directed, and ſhall account for the ſame before the 
2 Juſtices at their reſpective general or quarter ſeſſions, 


ereto required, in the like manner as the aid treaſurer 
of treaſurers is an 
n caſe ſuch hig 
lect 


d are hereby directed to account ; and 
h conſtables, or any of them, ſhall ne- 
or refuſe fo to demand, levy, or account, then it 


it ſhall be lawful to and for the juſtices s 


cou 


ſhall and may be lawful to and for the ſaid juſtices at 
their reſpeQtive general or quarter ſeffions, or the greater 
part of them, to commit ſuch high conſtable or high 
conſtables to the common gaol of the county, riding, di- 
viſion, eity, town corporate, liberty or place, there to re- 
main without bail or mainprize, until. he or they ſhalf 
have cauſed ſuch rates or aſſeſiments to be demanded and 
levied; and ſhall have rendered a true account or ac- 
counts in the manner hereby dire&ted; and in caſe it 
ſhall appear by ſuch account or accounts, that any ſum 
or ſums of money is or are remaining in his or their 
hands, which he or they ſhall have received of the re- 
ſpeftive churchwardens and overſeers, or other perſons, 
which ought to have been paid to the teſpeQtive treaſurer 
or treaſurers at the time or times limited by this a&t, or 
of the reſpective treaſurer or treaſurers, in order to be 
applied to the purpoſes aforeſaid ; and if he or they ſhall 
neglect or refuſe to pay the ſame over into the hands of 
| the reſpeCtive treaſurer or treaſurers, or otherwiſe, if 
thereupon required by order of the ſaid juſtices at their 
reſpective general or quarter ſeſſions, or the greater part 

of them; then it ſhall and may be lawful for the ſaid 
juſtices at ſuch- their general or quarter ſeſſions, or the 

greater -part of them, to commit ſuch high conſtable or 

high conſtables to the common gaol of the county, ri- 

ding, diviſion, city, town corporate, liberty, or place, 

there to remain without bail or mainpriſe, until he or 
they ſhall have made full payment of the ſum or ſums 

of money that ſhall appear to be due on ſuch account 
or accounts; and all the accounts and vouchers of the 
ſaid treaſurers and high conſtables ſhall, after having been 

paſſed by the ſaid juſtices at their reſpective general or 
quarter ſeflions, be depoſited with the clerk of the peace 
for the time being, of each county reſpectively, ' or the 
town clerk, high bailiff, or chief officer of any city, 
town corporate, or liberty, who is or are hereby required 
to keep them —_— the records of ſuch cqunty, city, 
town corporate, or liberty, to be inſpected from time 
to time by any of the ſaid juſtices, within the limits of 
their commiſhons, as occaſion ſhall require, without fee 
or reward, | 

Se. 9. And the receipts of ſuch reſpeQive treaſurer 
or treaſurers ſhall be ſufficient diſcharges to all high con- 
ſtables; and the diſcharges of the ſaid juſtices of the 
peace, or the greater part of them, by their orders 
made at their reſpeQtive general or quarter ſeſſions to ſuch 
treaſurer or treaſurers, ſhall be deemed and allowed as 
good and ſufficient releaſes, acquittances, or diſcharges, 
in any court of law or equity, to all intents and purpoſes 
whatioever, 

S2#. 10. And no new rate ſhall be made, until it 
ſhall appear to the ſaid juſtices at their reſpective gene- 
ral or quarter ſeſſions, or the greater part of them, by the 
accounts of their reſpective treaſurer or treaſurers, or 
otherwiſe, that three-fourths of the money colle&ted by 
virtue of the. preceding rate have been expended for the 
uſes and purpoſes aforcſaid, 

Se&#. 11. And it ſhall be lawful to and for the ſaid 
juſtices of the peace at their reſpective general or quarter 
ſeſſions, or the greater part of them, then and there 
allembled, to continue from time to time ſuch treaſurer 
or treaſurers in his or their office or offices, ſo long as 
they ſhall ſee convenient, and to remove him or them at 
their pleaſure, and to appoint any other perſon or per- 
ſons in his or their place; and to allow 'to him or 
them, and every of them inſiſting on the ſame, ſuch rea- 
ſonable ſum or ſums of money for his or their care or 
pains in the execution of ſuch truſt, not exceeding 
twenty pounds by the year, as they in their diſcretion 
ſhall think fit; which they are hereby impowered to di- 
re& the payment of out of the monies ariſing by the 
reſpeCtive rates thereby appointed to be made. - ” 

Se. 12. And in caſe the churchwardens and over- 
ſeers of any pariſh or place ſhall at any time have reafon 
to believe the ſaid pariſh or place is over-rated, ſuch 
churchwardens and overſeers may appeal to the reſpeCtive 
juſtices of the peace at their next general or quarter ſeſ- 


 fions, againſt ſuch part of the rate only as may affect the 
pariſhes or places in which they ſerve ſuch offices ; which 


juſtices, 
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juſtices, or the greater part of them, then and there aſ- | 


ne are hereby authoriſed and impowered to hear, 


d finally determine the ſame : Provided nevertheleſs, 


that upon ſuch appeal ſuch rate ſhall not be quaſhed or 
deſtroyed in regard to any other pariſhes or places aſleſſ- 


ed thereby. 


| Sedt. x3. And no part of the money to be raiſed and 
collected in purſuance of this act, ſhall be applied to the 
repair of any bridges, goals, priſons, or houſes of cor- 
reCtion, until preſentments be made by the reſpeRive 

rand juries at the afſize, great ſeſſions, general gaol- 
delivery, or general or quarter ſeſſions of the peace held 
for any county, riding, diviſion, city, town corporate, 


of correction. 


Sea. 14. And when any publick bridges, ramparts, 
banks, or cops, or other works, are to be repaired at the 
expence of any county, city, riding, hundred, diviſion, 
liberty, or town corporate ; it ſhall be lawful for the 
juſtices of the peace at their general or quarter ſeſſions 
reſpectively, or the greater part of them then and there 

embled, if they think proper and convenient, after pre- 
ſentment to be made as aforeſaid, of the want of repa- 
ration of ſuch bridges, ramparts, banks, or cops, to con- 
tract and agree with any perſon or perſons for rebuilding, 
repairing, and amending of ſuch bridges ramparts, banks, 
Qr cops, as ſhall be within their reſpe&ive counties, ci- 
ties, ridings, hundreds, diviſions, liberties, or towns cor- 
porate, and all other works which are to be repaired and 


_ done by aſleſlment on the reſpeCtive counties, Cities, 


ridings, hundreds, diviſions, liberties, or towns corpo- 


rate, for any term or terms of years, not exceeding ſeven 
years at a certain annual ſum, payment, or allowance | 


for the ſame ; ſuch contractor or contractors giving ſut- 
ficient ſecurity for the due performance thereof, to the 
reſpeCtive clerk, high bailift; or chief officer of any city, 


. town corporate, or liberty ; and that ſuch juſtices at their 


reſpeQtive general or quarter ſeſſions, ſhall give publick 
notice of their intention of contraRting with any perſon 
or perſons for rebuilding, repairing, and amending the 
bridges, ramparts, banks or cops, and other works 


_ aforeſaid ; and that ſuch contract ſhall be made at the 


moſt reaſonable price or prices which ſhall be propoſed 
by ſuch contractors reſpectively ; and that all contracts 


when agreed to, and all orders relating thereto, ſhall be 


entred in a book, to be kept by the reſpeCtive clerk of 
the peace for the time being, or the town clerk, high 


| bailiff,, or chief officer of any city, town corporate or 
| liberty, for that purpoſe; who is and are hereby required 
to keep them amongſt the records of ſuch county, city, 


town corporate or liberty, to be from time to time 1n- 
ſpected at all ſeaſonable times by any of the ſaid juſtices, 


' within the limits of their commiſſions ; and by any per- 


ſon or perſons employed or to be employed by any pariſh, 
townſhip or place contributing to the purpoſes of this 
act, without fee or reward. 

Se. 15. And there ſhall be but one rate made and 
aflefſed by the juſtices of the peace of the county of 
Middleſex, in the ſaid Fantys city and liberty of J//t- 
minſter for the ſeveral purpoſes aforeſaid, and for the re- 


pair of the gaol, commonly called New-priſon, in the ſaid 


county of Middleſex. 

See. 16. Provided that the juſtices of the peace for 
the city and liberty of /Yeftmin/ter, at their general or 
quarter ſeſſions, to be holden for the ſame city or liberty 
or the greater part of them, ſhall have full power to 
appoint the ſame governor or maſter of the houſe of 


correction within the ſaid city or liberty ; who ſhall 


have ſuch ſum of money yearly as hath been accuſtomed 
for and towards the ſupport and maintenance of the pri- 


ſoners in his cuſtody, who ſhall be ſick, or unable to 


work, [= exceeding the preſent allowance of fifty 
pounds by the year) and direct the repairs and manage- 
ment thereof as they heretofore have done ; and the trea- 
ſurer or treaſurers of the money ariſing by the rates in 
the ſaid county of Middleſex, and any and liberty of 
Weſtminſter, hereby appointed to be collected, ſhall and 
is and are hereby required to obey all orders, which ſhall 


| by their order or orders, the reſpeCtive high 


' poſes aforeſaid, and who have any ſum or 


| 


| are or have been impowered to levy, colle& 
or liberty, of the inſufficiency, inconveniency, or want | Ys 


.of reparation of their bridges, goals, priſons, or houſes 


the greater part of them, in their reſpeQive general or 


Loan ſome time in the firſt week of the next term after 


"VE: VV 
from time to time be made by the (aid ;..a- 
faid city and liberty, or the 29 he Gd Juſtices 
_— * quarter lions, f 
or 1ums ot Money for the allowance allott 
yernor, or maſter of the houſe of M——_— = 4 
repairs thereof ; which orders ſhall be good and ſuf the 
_ ges to _— oap ur or treaſurers, TOO 
ett. 17, the juſtices of the . 
ſpeQtive general or quarter ſeſſions, of he mBorafian 


of them, ſhall be and are hereby impower Punar® mn 


conſtables 
perſons who 
» Or recelye 
for the Pure 
_ of mg. 
m at their gene. 
S high conſtables 
aCt ; and in caſe 


of 
reater part of them, at tile 


or the payment of any ſum 


and petty conſtables, or any other perſon or 
any ſum or ſums of money by virtye of and 


ney in their hands, to account with the 
ral or quarter ſeffions, in ſuch manner a 
are directed to account by virtue of this 
ſuch high conſtable or petty conſtables, or other perſon 
or perlons, ſhall refuſe to account, or to pay over the 
money that ſhall remain in their or any of their hands 
when thereunto required by order of the ſaid Juſtices, or 


quarter ſeſſions aſſembled ; in either of the ſaid ca 
ſaid juſtices ſhall have the like remedy againſt Go 
any of them, as they have againſt the high conſtable by 
virtue of this act, for not accounting for or paying oyer 
the money remaining in their hands. And it ſhall be 
lawful for the ſaid juſtices at their reſpeRive general or 
quarter ſeſſions, or the greater part of them, to dire& 
and order . the payment of the reſpeQive ſums of money 
which ſhall appear to be remaining due, and not applied 
or diſpoſed of, into the hands of the reſpeCtive treaſurer 
or treaſurers to be appointed by this aft ; which ſhall be 
deemed to be part of the ſtock of the ſaid counties, cities, 
ridings, diviſions, liberties, and places reſpeQtively ; and 
to inquire what ſums of money are due and owing 'for 
the purpoſes aforeſaid ; and then to order the payment of 
ſuch ſums as ſhall appear to them upon ſuch enquiry to 
be juſtly due and owing. St | 

Sect. 18. And no adtion or ſuit ſhall be commenced or 
proſecuted againft any perſon or perſons who has or haye 
been or ſhall be aire in the colleQing or receiving 
any money in purſuance of the ſaid recited at or this 
preſent act, on any rate or rates which has or haye been 
or ſhall be quaſhed or diſcharged by any certiorar;, brought 
or to be brought in any of his Majeſty's courts of record 
at Weſtminſter, or otherwiſe, for any money colleCted or 
received, or to be colleCted or received on any ſuch rate 
or rates, before ſuch writ of certiorari was or ſhall be 
brought and allowed ; and that juſtice may be done to 
ſuch perſons who ſhall or may pay towards any rate which 
ſhall be quaſhed or diſcharged, the ſeveral ſums of money 
which ſhall appear to have been paid by them on fuch 
rate, either in whole or in part, more than they ought to 
have paid, ſhall be repaid, or allowed to them in the 
next rate or rates which ſhall be made in purſuance of 
this aCt, as if the ſame had been paid on ſuch new rate 
or rates. | | | 

$e#. 19. Provided, that all and every ſuch perſon and 
perſons ſo employed, ſhall account for any pay over the 
money by them reſpe&tively received, in the fame man- 
ner, and under the like penalties for any neglect or rc- 
fuſal therein, as are to be inflicted by virtue of this act 
on any perſon or perſons neglecting or refuſing to 2c- 
count for, or pay over any money remaining 1n his or 
their hands, which he or they have received in purſuance 
thereof, * 

$2. 20. And the juſtices. of the peace for the ſaid 
county of Middleſex, at their general ſeſſions of the p_ 
to be holden for the ſaid county, ſhall have the Tame 
powers and authorities to pu this at in execution, # 
are hereby given them at their general quarter ſeſſions. 

| $e2. 21. And no writ of certiorari to remove anf 

rates made in purſuance of this aR, or to remove - 
orders or other proceedings taken or made by m 
reſpeQive general or quarter ſeſſhons touching 1uC ; 4 
ſhall be taken out or granted, but upon Aa motion 2 


tne 


&.Q@ Y 


os annealing from ſuch tates of orders is ex- j 
ys Tn akibo it, appear to the court by affida- 
pi | therwiſc, that the merits of the queſtion upon ſuch 
yit a or orders will by ſuch remoyal come ptoperly in | county ſtock. 
2 


the judgmeNt of the ſaid court ; and that no ſuch writ of 
crt1orar 1 
He of this act, in the fum of one hundred pounds, 
"roſecute ſuch writ of certiorari with effect, and to 

the coſts to be aſcertained by the court to which ſuch 
yy orders, Or yt, 6 all be removed, in caſe 
[ch. rates or orders ſhall be confirmed ; nor ſhall any 


(uch rates orders, Or proceedings be quaſhed or vacated 


for want of form only, and all charges attending ſuch | 


removal ſhall be defrayed out of that or any ſubſequent 


- 22. And ſo much of the before-recited aC paſſed 
14 Eliz. as relates to the methou of taxing pariſhes for 


| Stat; 25 Geo. 2; cap: 29s The coroner's fee of ninies 
pehce 2 mile for travelling to take an inquiſition, and 
twenty ſhillings for taking it, ſhall be paid out of the 


| Stat: 25 Geo. 2. cap. 36. ſet. x1, Charges of proſe- 


all be allowed until ſufficient ſecurity be | cuting felons ſhall be paid out of the county ſtock, by 
the reſpective treaſurer or treaſurers rain Beer order of the court, 4 i Wed 


Stat; 26 Geo. 2. cap. 19. ſet. 8: The charges of pro- 
ſecuting and convifting perſons plundering ſhipwrecked 
goods, ſhall be paid by the treaſurer of the county. 

Stat. 27 Geo. 2. cap. 3. Charges of proſecuting and 
convicting felons ſhall, by order of the court, be paid out 
of the county ſtock. | 

Charges of the ſoldiers carriages, over and above the 
officers pay for the ſame, by the ſeveral yearly acts againſt 
mutiny and deſertion, and by the militia a& of 3o Geo. 
2. cap. 25. ſhall be paid out of the county ſtock; 

Courracier, A French word ſignifying a horſe-courſer. 


the relief of priſoners 3 and ſo much of the ſaid aCt of | 2 Inft. fol. 719. 


43 Fliz. as relates to the method of raiſing money for the 


K;ro's Bench and Marſhalſea priſons, hoſpital, and almſ- | 


© 


Louſes; and ſo much of the ſaid act of the 1gth Car. 2. 
+; relates to the method of rating pariſhes for providing 
materials for the ſetting poor priſoners on work, ſhall be 
repealed, and be abſolutely null and void. | 
$:4, 23. Provided, that ſuch ſums as have been an- 
nually paid to the King's Bench and Marbalſea priſons, 
(hall be paid out of the monies ariſing by virtue of this 
act, at ſuch times, and in ſuch manner, as is preſcribed 
in and by 11 Geo. 2. cap. 20. and ſuch money as ſhall 
te judged neceſlary by the juſtices of the peace in ſeſſions, 
to be applied in purſuance of the faid recited act of 14 
Eliz, for the relief of priſoners; and of the ſaid act of 
19 Car, 2. for providing materials for the ſetting poor 
priſoners-0n work, {hall be paid out of the monies ariſing 
waa ci: | | 
W- 24. And if any action or ſuit ſhall be commenced 
zpainſt any perſon or perſons, for any thing that ſhall be 
done in purſuance or by the authority of this preſent act, 
in every ſuch caſe the action or ſuit ſhall be commenced 
within three months next after the fact committed, and 
not afterwards, and ſhall be laid and brought in the re- 
ſpective county in which the cauſe of action or ſuit ſhall 
ariſe, and not elſewhere ; and the defendant or defen- 
dants in ſuch action or ſuit to be brought, ſhall and may 
plead the general iſſue, and give this act and the ſpecial 
matter in evidence at any trial to be had thereupon; and 
that the ſame was done in purſuance and by the authori- 
ty of this act; and if it ſhall appear ſo to be done, or 
that ſuch action or actions ſhall be brought after the time 
before limited for bringing the ſame as atoreſaid ; or ſhall 
de brought in any other county or place; that then the 
jury ſhall find for the defendant or defendants ; and upon 
luch verdict, or if the plaintiff or plaintiffs ſhall be non- 
ſuited, or diſcontinue his, her, or their actions or ſuit, 
aiter the defendant or defendants hath or have appeared, 
or if upon demurrer judgment ſhall be given againſt the 
plaintiff or plaintiffs, the defendant or defendants ſhall 
and may recover treble coſts, and have the like remedy 


Courſitoz, See Curſitoz. - th fe. 

_Tourt, (Curia,) Derived from the French cour, ſig- 
nifies the King's palace or manſion ; but derived from 
the Latin word curia, which among the Romans had di- 
vers fſignifications, and with us alſo hath diverſity of 
ſenſes ; as the houſe where the King remaineth with his 
ordinary retinue, and alfo the place where juſtice is ju- 
dically adminiſtred, of which we find thirty-two ſorts in 
Crompton's Book of Furiſdiftions well deſcribed, and of 
them moſt are courts of record, ſome are not; and there- 
fore are accounted baſe courts, in compariſon of the reft. 
Beſides theſe, there are alſo courts chriſtian, Smith de Rep. 
 Angl. lib, 3. cap. 6. which are fo called, becauſe they 
handle matters eſpecially appertaining to Chriſtianity, and 
ſuch as, without good knowledge in divinity, cannot be 
; well judged of, being held heretofore by archbiſhops and 
| biſhops, as from the pope, becauſe he challenged the 
ſuperiority in all cauſes ſpiritual ; but ſince his reje&ion, | 
| they hold them by the King's authority, virtute magi- 
firatus ſui, as the-admiral of England holds his ; where- 
upen it proceedeth, that they ſend out their precepts in 


their own names, and not in the King's, as the juſtices 


of the King's courts do; and therefore, as the appeal 
from theſe courts did lie to Rome, now by the ſtatute 25 
Hen. 8. c. 19. it lieth to the King in his Chancery. Cowell, 

In the Saxon times, the Wittingham Mote was the 
chief court of the kingdom, where all matters both civil 
and criminal, and alfo relating to the revenue, were de-- 
bated and determined ; but for civil and criminal mat- 
ters, it was only a court in the firſt inſtance, for fats ari- 
ſing within the county where it ſate ; but by way of ap- 
peal from the injuſtice of other courts, it heard and de- 
termined cauſes Hom all other counties, Lamb. Archaton. 
57, 259, 245. Mirror, c. 5. ſeat. 1. ; 

To this court were ſummoned the earls of each county, 
and the lords of each leet, and likewiſe repreſentatives of 
towns, who appeared on the King's ſummons, which ifſ- 
ſued once a year at leaſt ; and here new laws were enaCt- 
ed, or old ones repealed, after the manner of our parlia- 
ments. Lamb. Archation. 239. | | 


for the ſame, as any defendant or defendants hath or | But I/i/liam the Conqueror cauſed the ſtates to recognize 


have in other caſes by law. | 
Stat. 14 Geo. 2, cap. 33 ſed?, 1. The juſtices of peace 
at their general or quarter ſeſſions. ſhall have power to 
purchaſe, or agree or contract with any perſon for any 
piece or parcel of land, adjoining or near to any county 
dge, tor the moxe commodious enlarging or conveni- 
ent rebuilding the ſame z which piece ſhall not exceed 
one acre, and ſhall be paid for by the county treaſurer, 
out of the monies raiſed by virtue of 12 Geo. 2. cap 29. 
Stat, 17 Geo, 2. cap. 5. ſe. 33. The juſtices in their 
general or quarter ſeſſions may Cauſe ſuch ſums of money 
% ſhall be neceſſary for apprehending, paſling, convey- 
ng, and maintaining rogues and vagabonds, and incor- 
gible rogues, and likewiſe the expences of erecting, 
pommakng, hiring, enlarging, altering, and repairing 
ſes of corre&tion, and of ending perſons to and from 
the ſame, and employing them there, to be raiſed in the 
© manner as rates are raiſed by 12 Geo. 2. cap. 29. 


Vo, I, 


him, and fearing that theſe parliaments; conhiſting of Eng- 
liſhmen, might prove dangerous, he eſtabliſhed a conſtant 
court in his own hall, made up of the officers of his palace, 
and they tranſaQted the buſineſs both criminal and civil, 
and likewiſe the matters of the revenue ; and as they fate 
in the hall they were a court criminal, and when up the 
ſtairs a court of revenue; the civil pleas they heard in 
either court, Madox, c. 7. 

The court conſiſted, x, Of the ju/iciar who preſided, 
and was called Capitalis juſticiarius totius Angliz, and 
chiefly determined all pleas civil and criminal, and was 
alſo the chief officer of ſtate. 2. The chancellor, who 
formed all patents, and put the ſeal to them, and had 
the cuſtody thereof, both for writs and patents. ,3. The 
treaſurer, before whom all accounts were chiefly audited ; 
and he it was that preſided in matters relating to the re- 
'venue, 4. The conſtable and marſhal, to whom all 


| matters of honour, and war, and peace were referred, to 


determine according to the law of nations and of arms, 
| 7N 5s. The 
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COU 


5. The ſeneſchal, or ſteward and marſhal, who deter- 


mined the quarrels and diſputes between the King's me- 
nial ſervants; the marſhal was alſo to keep the priſoners, 


and take care that ne indecency was committed in the 


King's houſe. 6. The chamberlain, who was to count 
the King's money as it came in, and iſſued out of the 
Treaſury. Madox, c. 9. | | 

This was the ſovereign court of the Kingdom, where 
juſtice was adminiſtred, and where all matters of the high- 
eſt moment were tranſaCed by the King himſelf and theſe 
officers; yet, in ſome wr” Be of great importance, as 
upon the levying a new war, or raiſing an eſcuage, 
moſt of the great perſons that held zn capite were 
called, and then it was termed the commune concilium reg- 
211, or the parliament ; to which afterwards the repreſen- 
tatives of boroughs that held iz capite were called, 
Madox, c. 8. | TURT 

'Towards the Norman period, the power of the ju/{t- 
againſt the King ; the King alſo found, that the barons 
who held large diſtricts, were likely to grow more and 


more troubleſome to the crown ; for though in the con- | 


queror's time, and for ſome Fon after the conqueſt, | more principal or leſs principal ; the more principal ones 


are the lords houſe in parliament, 


they were kept in very good uſe ion ; yet time wear- 
ing away the diſtinction, and the Normans growing up 
Engliſh, they became fond of thoſe liberties and privi- 
leges that the Engliſh had enjoyed in the Saxon times z 
hence it was neceflary to introduce a new policy, and 


hence the original of our courts, as we have them at this 


day in J/eftminſter Hall, Madox, c. 8. 

Teo give countenance to this new erection and diviſion 
of courts, (which was compleated by £9. 1.) as alſo 
that it might ſtil] be ſeen, that all juſtice lowed from 
the King, the King himſelf fat in perſon in the court of 
King's Bench ; and hence the power of this court, which 
it till retains, of exerciſing a ſuperintendancy over other 
juriſdiftions ; but though the King was ſometimes pre- 
ſent, yet the Chief Juſtice gave the rule, that the King 
might not decide'in his own cauſe. Madox, c. 19. fo. 
21, and 135. 1 Rol. Abr. 94, and ſee 2 Inft, 24, 25. 
Speed. 521. 1 Rol. Abr. 535. | 

But however this regulation might have been begun, 
or however it might have been —_— as to the Kings 
fitting and determining in cauſes, it ſeems now agreed, 
that our Kings having delegated their whole judicial 
power to the judges of their ſeveral courts, they, by the 
long, conſtant, and uninterrupted uſage of many ages have 
now gained a known and ſtated juriſdiction, regulated by 
certain and cſtabliſhed rules, which our Kings them- 
ſelves cannot make any alteration in without an act of 
parliament. 2 Jn/t. 73, 2 Hawk. P C, 2, 

But as the King is the fountain of juſtice, and the ſu- 
' preme magiſtrate of the kingdom, intruſted with the 
whole executive power of the law, no court whatſoever 
can claim any juriſdiction, unleſs it ſome way or other 
derives it from the crown. &. P. C. 54, 55. 2 Hawk. 
P.' CG: 2» | | ts 

But it is clearly agreed, that the King cannot give 
any addition of juriſdiction to an ancient court, but that 
all ſuch courts muſt be holden in ſuch manner, and pro- 
cced. by ſuch rules, and in ſuch caſes only as their known 
uſage has limited and preſcribed ; and hence it followeth, 
that the court of King's Bench cannot be authoriſed to 
determine a mere real action between ſubje&t and ſubje& ; 
ſo neither can the court of Common Pleas, to enquire of 
treaſon or felony. 6 H. 7. 4. b. 5. a. 4 Infl. 125, 127. 
6 Co. 11. b. 12. a. | 

And it is ſaid, that the King is ſo far reſtrained by the 
ancient forms, in all caſes of this nature, that his grant 
of a judicial office for life, which has been accuſtomed 
_ to be granted only at his will, is void, 4 Inft. 87. 1 

Sid. 338. Es. 

Af commiſſions to ſeize the ps and impriſon the 
bodies of all perſons who ſhall be notoriouſly ſuſpeQed 
of felonies or treſpaſſes, without any indidtment, or other 
legal proceſs againſt them, are illegal and void. 4 Af. 
5, Bre. Commiſſ. 3, 15, 106» 12 Co. 30, 3I. 4 Inft, 
wo it is ſaid, that the King cannot grant any new 


n 
of parliament, conſiſting of the King, lords, and 
;mons, who are inveſted with a kind of © 


;making new laws, 
ciar became formidable, and in the barons war was turned | 


C O U 


commiſhon whatſoever that is not Wa 
precedents, however neceſſary it Nanny pomn «A 
cive| to the public good ; and therefore commi 
aſlay weights and meaſures being of a new in 
gry jaar prot by parliament 
ing couid not authorize perſons to tak ; 
vers, and the fiſhery therein, according th the wk 
cd page _ {ſtatute of Weſtm. 2. cap. 47. before the 
making of that ſtatute, . 163, 
__ So ute. 4 In/t. 163. 18 FE. + 134.2 


The moſt general diviſion of our courts :S, into ſuch 
as are of record, or not : 


thoſe of record in divi 
; are again diyi. 
ded into ſuch as are ſupreme, ſuperior or nkiinr Hales 


ancient 
condu. 
ſons to 


.A new inventig 
3 and it is ſaid, that the 


An. 35: | 
The ſupreme court of this kingdom is the high court 


com- 
\ mnpotence in 
mal ws, repealing and reviving old ones; ang 
It is on the right balance of theſe three depends the 
well-being, and indeed, the very being of our conſtity. 
tion, Hale's An. 35. 


Superior courts of record are again, thoſe that are 


the Chancery, King' 
Bench, Common Pleas, and Exchequer ; and A Hi. 


ſuch are the juſtices rtenerant ad communta placita && ad 
placita foreſtze. Hale's An. 36. | 

The leſs principal ones are ſuch as are held by com- 
miſſion of | mtr anbgt oyer and terminer, aſfliſe, nij 
prius, &c. by cuſtom or charter; as the courts of the 
palatine of Lancaſter, Chefter, Durham, or by virtue 
of acts of parliament, and the King's commiſſion, as the 
_ of ſewers, juſtices of the peace, &c. Hale's 4, 
kg 

The inferior courts of record, as ordinarily ſo called, 
are corporation courts, courts leet, and ſheriff torn, &c, 


Hale's An. 36. | 


Courts not of record are the courts baron, county 
courts, hundred courts, &c. Is 

Alſo the admiralty, and eccleſiaſtical courts, which 
are not courts of record, but derive their authority from 
the crown, and are ſubject to the controul of the 
King's temporal courts, when they exceed their juriſdic- 
ti01', | 

4,11 theſe are bounded and circumſcribed by certain 
taws and ſtated rules, to which, in all their proceedings 
and judicial determinations, they muſt ſquare themſelves. 
Hale's An. 35. | | LN | 

And here it may be proper to obſerve, that where a 
ſtatute prohibits a thing, and appoints that the offence 
ſha]l be heard and determined in any of the King's courts 
of record, it can be proceeded againſt only in one of 
the courts of WYe/tminfter Hall; becauſe thoſe being the 
higheſt courts of record, ſhall be intended only to be 
ſpoken of ſecundum excellentiam. Dyer 236. 6 Cs. 19. 
b. Cro, Fac. 538. Cro. El. 737. Cre. Car. 146. Cronp. 
Fur. 132. 1 Salk. 178. 

Every court of record is the King's court, though the 
profits may be another's; if the judges of ſuch courts 
err, a writ of error lies; the truth of its records ſhall be 
tried by the records themſelves, and there ſhall be no 
averment againſt the truth of the matter recorded. (9. 
Lit. 17. 8 Co. 38. b, 2 Lev. 93. 3 Lev. 205. 

All ſuch courts are created by a& of parliament, let- 
ters patent or preſcription, and every court, by having 
power given it to fine and impriſon, is thereby made 3 
court of record ; the procecdings of which can only be 
removed by writ of error or certiorari. Co. Lit. 260. 9. 
1 Salk. 200. 

A court, that is not of record, cannot impoſe any hne 
on an offender, nor award a capias againſt him, nor hold 
plea of debt or treſpaſs, if the debt or damages amount 
to 40s. nor of treſpaſs done vi & armis, tho' the damages 
are laid to be under 40s. Co, Lit. 117. b. 260. 6. 2 Inſt. 

Ii, JI2, ? 
. Allo by the ſtatute of Glouceſter (made 6 £4. 1. ” b. 
the ſuperior courts ſhall not hold plea of any tre py 
under the value of 40s, The wood tre/pfs 18 pohes 


Cc ovUu 


{atute but for an example, for debt, detinue, cove- 


this ne, Sora 
he like. 2 In}t. 311. Aide 4554 
ay a fuperiot courts may hold plea of treſpaſs, &c. 


der 40s. relating to the freehold, as detinue 
though une or treſpaſs vi & armis. 2 Inſt. 311. 
w where in treſpaſs by way of original, the plaintiff 


that the defendant wv? & armis clauſum ſuum apud | C. 14. oo | [$78 | 
declared, |. Iehis been a matter greatly debated, whether this court 
g-| can be holden before the Lord Marſhal only, without -a 


-. and concluded ad damnum ipſius 20s, and up- 
jo it was held well A; for this bein 
yo evi & armis, if it could not be puniſhed in the/ſu- 
| gr court, it could not be puniſhed at all, for an infe- 
*x court cannot aſſeſs a fine. Carth, 108. 3 Med. 275, 
es. TN 
_— of Admiralty, See Admiralty, _ 

Court-Haron, (Curia Baronts, ) Is a court which every. 
lord of a manor, (who in ancient times were called ba- 

| 7ans) hath within his own precincts, Cowell. ' 

This court is. incident to every manor, and had an- 
ciently conuzance of all pleas of land within the manor, 
{o that no perſon within the manor could apply to any 
other juriſdiction without a _— curiam from the lord, 
4 Inſt. 264. 4 Co. 33: Co. Lit. 58, It was at firſt 

:nſtituted for the eaſe of the tenants, for ending contro-' 
verſfies where the debt or damage was under 40s. at 
home, &c. 4 Inſt. 268. Owen 35. 1 Brownl. 175. 


1 Bulſt. 55. But at this day it is no court of record, 


nor can it hold plea of debt or treſpaſs, where the debt 


or damage amounts to 40s. Co. Lit. 118, 2 Inſt. 311. 


—Nor of treſpaſs vi & arms, becauſe it cannot impoſe'| 


a fine, Co. Lit. 118, 2 ſnſt. 311, 312. 

The ſuitors are judges, and the ſteward but as a re- 
giſter, Co. Lit. 58. | or | 

The ſtile of this court is Curia baronis E, C. militis 
manerii ſui preditti (having the manor's name written in 
the —_ tent” tali die coram A. B, Seneſchallo ibidem, 
Ge. 4 Inſt. 208. _ FOG " TREITLLL 

This court cannot be holden out of the manor ; but 
if a man be-lord of two or three manors; and there be 
2 cuſtom to hold a court at one, [/for them all, ſuch 
courts are by cuſtom good. Co. Lit. 58. 

This court is of two natures ; the firſt is by Common 
law, and called the freeman's court, or court-baron ; 
and of this the ſuitors are judges, and the ſteward is re- 
giſter ; and this may be kept | three weeks to three 
weeks : The ſecond: is a cuſtomary court, and concerns 
copyhoſders, of which the lord: or his ſteward is judge ; 
% the firſt cannot be without freeholders, ſo this cannot 
be without copyholders ; a court baron may be of this 
double nature, and then the roll contains matter concer- 
ning both. Co. Lit. 58. 

All pleas in a court-baron, of common right, and by 
courſe of law are determinable by wager of law, but by 


preſcription they may be determined by jury. 4 Inſt. | 


ih | 
f a man recovers in a court baron, they have not 
— Power to make execution to the plaintiff, of the goods 


of the defendant ; but they may diftrain him, and retain þ 


tte diſtreſs till ſatisfaction. 1 Rol. Abr. 543. 
in a Court-baron the defendant appears not upon 


acr can be ſold by the bailiff; for the diftreſs is but in 
Ids of a pledge; and though by the courſe of the 
ommon law, where a man is attached by his goods, and 
"Ppears not, they are forfeited ; yet in a court-baron no 
atachment lies, but a diſtreſs infinite only. Yelv. 194. 
* Moe 255, s 7 Zu 
vurt of Chancery, See Chancery. 
at of Chivalry, (Curia Militaris, ) Otherwiſe 
Gl the Marſhal-court ; the judges of it are the Lord 
—_ of England, and the Earl Marſhal of Eng- 
ru his court is the fountain of the martial law, and 
bs -al Marſhal is both one of the judges, and to ſee 
<ution done. Cowell, edit. 1727. See Conltable, 
ud 4 oft, f. 123, ob; 
boy the King's own court, eſtabliſhed by 7/;/liam the 
; nerors there were nigh officers, called the conſtable 


X marſhal, to whom c iefly belong the conuzance of 
= of honour, war, and | 
*ign fafts committed by the King's ſubjeCts were re- 


peace ; and therefore all 


4% 
* 


p 


Cow 


ferred to them to determine, |according*to the law of na- 


'tions and artns.- Madox, 27. Fleta, lib. Z:'c. JL; Spelni; | 


| 


Guf. [43 WÞ > bs Fu 
' It ſeems agreed, that during the lunacy of the Earl 
Marſhal, this court may be holden before commiſſioners 


, deputed to exerciſe this office. - 1 Lev, 230. 2 Haw. P, 


- 
: 


s« *-& N 


Conſtable ; and thoſe, who are for the negative, ground 

their opinions chiefly on the ſtatutes, ancient law books 

and records, which ſeem to mention- the Conſtable as the 

only, or at leaſt, as the principal judge of this court, 1: 
wil) 'f ; #42 


New Abr. 602. 


- But notwithſtanding this, the'conſtant praQtice, eſpe- 
cially fince the | extinguiſhment- of the hereditary office' 
of Conftable in Henry the Eighth's time, of holding this 
court by the Eari Marſhal only, and the general notions 


of our judges and lawyers, of the legality of ſuch court, 


ſeem in a great meaſure to eſtabliſh a contrary opinion, 
and that at this day it may be holden before the Earl 


Marſhal only. 1 New Abr. 602. 


But it is agreed, that appeals of capital matters can- 
not. be brought before the Marſhal alone, becauſe: the x 
H. 4. which ſhews how ſuch appeals ſhall be brought is 
expreſs, that they ſhall be cried and determined before 


the Conſtable and Marſhal of England. 2 Haw. P. C. 


13. | [Fe HZ 
If this court, holden before the Earl Marſhal only, 


] exceed its juriſdiction, it-has been reſolved, that it may 
be prohibited by the Common law courts. '2 Hawk. P. 


The juriſdiftion- of this court 1s declared by the 13 


Rich. 2. cap. 2; by which it is recited, 4 That the com- 
mons made grievous complaints, that the court of the/ 


| Conſtable and' Marſhal daily incroached contrafts and- 


treſpaſſes, and many other actions at the Common law; 
and thereupon it is declared, That to the Conſtable it ap-: 


'pertaineth to have conuzance of contraCts touching deeds 
of arms, . and of war out of the realm, and alſo of things 


which touch war within the realm, which cannot be 


determined nor diſcufled by the Common law ; with 
other uſages to the ſame matters appertaining, which 
other Conſtaſtbles before have reaſonably uſed ; joining ' 


to the ſame, that every plaintiff ſhall declare plainly his 


matter in his petition, before that any man be ſent to. 


anſwer thereto; and if any will complain that any plea 


— 


is commenced before the Conſtable and Marſhal, that 


might be tried by the common law, he ſhall have a privy 


ſeal.to the ſaid Conſtable and Marſhal, to furceaſe till it 


be diſcufled by the King's counſel, if the matter of right 
pertain to that court, &c. ; 


And it is further enacted by 1 Hen. 4. cap. 14. 


<< "That all appeals of things done within the realm 


ſhall be tried and determined by the good laws of the 


__— 
4 


realm, and that appeals of things done out of the realm 
ſhall be tried -and determined before the Conſtable and 


| Eari Marſhal, and that no appeal be made or purſued in 
- parliament, | 
diſtreſs, yet the goods diſtrained are not forfeited, | 


As the juriſdiction of this court is reſtrained to things 


touching war within the realm, it can have no juriſdic- 


tion as to a civil matter, and therefore cannot proceed 


againſt a perſon for bare ſcandalous words, reflecting on | 


the honour or gentility of families.” 2 Hawk. P. C. 11. 


Alſo though the marſhaling of publick funerals belong 
| to the heralds, who are the attendants of this court, an 


no other perſons, without their licence, can lawfully in- 


p 
- 


, 


| 


termeddle in it. Yet it ſeems to be ſettled, that this court 
cannot puniſh thoſe who ſhall be guilty of ſuch an in- 
croachment, becauſe it is a you ground for an action 
on .matters which may be determined by the Common 
law. 1 Lev. 230. 1 Sid. 353. 1 Show. Rep. 353. 

Show. P. C. 58. SW pe Ba TH EE : 
'But by the conſtant praQtice, and the general opinion 
of lawyers, it ſeems at this day to have a juriſdiftion as 
to diſputes concerning precedency and points of honour, 
and ſatisfaRion therein, and may. proceed againſt perſons 
for falſly aſſuming the hame and arms of honourable per- 

ſons, &c, a Mawh, P. C. 13. A 
1s 
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of the mar/halſea- are limited by the ſtat, 
22. this zzar/balſea is that. of. the hauſ- 
King's marſhalſea, which belongs to the 
Bench. See Marihallea, ors 


hold 3 


rilbing © 
war : An 
commithon, 


in tume O 


martial law, 
Inſt. 52: 
bled our 


: > zable by a court martial, to be tried by a court 
_, 29 Geo, 2. Cc. 34+ ſect. 34. Officers of the mi- 


held only during the time that the fair 1s kept. Dodai.&. 
Stud. cap. 5, As to the Juriſdiction, the cauſe of action 
for contract, ſlander, &c. muſt ariſe in the fair or mar- 
ket ; and not before at any former fair, nor after the 
fair; It is to be for ſome matter concerning the ſame 
fair or market ; and be done, complained of, heard and 
determined the ſame day. Alſo the plaintiff muſt make 
cath that the contract, &c, was within the juriſdiction 
and time of the fair, Stat. 17 Ed. 4.c.2. 2 Inſt. 220. 
The court of prepowwders may hold: plea of a ſum above 
405. and *tis ſaid judgment may be given at another 
fair, at a court held there : And a writ of error lies upon 
a judgment given, Dyer 133» £. N. B. 18. This 
court may not meddle with any thing done in a market, 
without ſpecial cuſtom. for it ; but for what is done in a 
fair only : and not there for ſlanderous words, unleſs they 
concern matter of contract in the fair ;z as where it is for 
ſlandering the wares of another, and not of his perſon in 
the ſame fair, Moor, ca. 854. The Steward before 
whom the court is held, is the judge, and the trial is 
by merchants and traders in the fair ; and the judgment 
againſt the defendant ſhall be quod amercietur. If the 
Steward proceeds contrary to the ſtatute 17 Ed. 4. he 
ſhall forfeit 5 /. | 
_ Court of Requeſt, (Curia requi/itionum) Was a court 
ot equity, of the ſame nature with the court of Chancery, 
but inferior to it ; principally inſtituted for the relief of 


ſuch petitioners as in conſcionable caſes addreſſed them-_ 


ſelves by ſupplication to his Majeſty. Of this court, the 
Lord Privy Seal was chief judge, aſſiſted by the Maſters 
of Requeſts ; and it had beginning about the g H. 7. ac- 
cording to Sir Fulius C2/ar's T 
Though Mr. Gwyn, in his Preface to his Readings faith, 
| thegan from a commiſſion firſt granted by King Henry 
Chis court having aſſumed great power to itſelf, ſo 
that it became burdenſome, Mich. anno 40 & 41 Eliz. 
1 the court of Common Pleas, it was adjudged upon 
mn argumeat, that the Court of Requeſts was no court 
® judicature, &c. and by the ſtat, 16 & 17 Car, 1. c. 10. 
K Was taken away. 4. In/t. 97. | 
Court of Sellion in Scotiand, See Scotland, 
S vurt of the Lord Steward of the King's houſe. 
e Lord Steward, or in his abſence, the Treaſurer and 
ontroller of the King's houſe, and Steward of the mar- 
al ms. may inquire of, hear and determine in this court, 
mal; 8, murders, manſlaughters, bloodſheds, and other 
= War {trikings, whereby blood ſhall be ſhed in any 
© palaces and houſes of the King, or in any other 


Few > wherein his Royal perſon ſhall abide. And this 


ract on this ſubject : 


CR A 


[juriſdiction was given by ſtat, 33 Hen. 8: c 12; 3 Int 


140, But this court, was at. firl intended to inquiire-of- 
and puniſh felonies, &c. by the King's ſervants, againſt: 
any-lord or other perſon ofthe King's.council. KY. 
"A I4, TR » E4N | (ix) | 
- Court of Star:chamber, (Curia. camere, ftellate,) 
A court erected by 3 Hen. 7. c. 8. which. ordained, that 
the Lord. Chancellor, Treaſurer, and: Lord, Privy Seal, 
calling. a. biſhop, and Lord of the King's council, and 
the two. chief. juſtices to their aſſiſtance, on bill or in- 
formation might make proceſs againſt maintainers, rioters, 
perſons unlawfully aſſembling, and. for other miſde- 
meanors, which through the power and countenance of 
ſuch as did commit them lifted up their heads above their 


' faults, and puniſh them as. if the offenders had been con- 


;victed at law. by a jury, &c. but this act was repealed, 
and the court diffolved by ſtatute 17 Car. 1: c. 10. 

Tourt of Survey. See Survey. 

Courts of univerſities. The courts of the univer- 
ities of Oxford and Cambridge are of a particular nature : 
They were granted by charters, and confirmed by au- 
thority of parliament. See ftat. 13 Eliz. 4 Inſt. 227. 
Theſe courts are called The Chancellor”s courts, and are 
kept by the Vice-Chancellors of the univerſities : Their 
juriſdiction extends to all cauſes eccleſiaſtical and civil, 
(except for maihem, felony, and relating to freehold) 
where a ſcholar, ſervant, or miniſter of the univerſities is 
one of the parties to the ſuit. "The cauſes are managed 
by advocates and proctors : and they proceed in a ſum- 
mary way, according to the practice of the Civil law ; 
and the judges in their ſentences follow the juſtice and 
_ of the Civil law, or the laws, ſtatutes and cuſtoms 
of the univerſities, or the laws of the land, at their diſ- 
cretion. 3 Cro. 73» If any erroneous judgment be 
given in theſe courts, appeal lies to the congregation 
thence to the convocation ; and thence to the King in 
Chancery, by his delegates. Wood's Infl. 526. See Co: 
nulance, Univerſities, | | 

Courts of Wales, (Curie principalitatis Saſks,) 
The courts of the principality of Zales, and their juriſ- 
diction, are ſettled by acts of parliament : And beſides 
county-courts, hundred-courts, courts-leet, &c. by 34 & 
35 Hen. 8. c. 26. it is enacted, That there ſhall be a 
court of grand ſeſſions, kept twice in every year in every of 
the twelve counties of /Yales ; and the juſtices of thoſe 
courts may hold pleas of the crown in as large a manner 
as the King's Bench, &c And alſo pleas of affizes, and 
all other pleas and actions real and perſona], in as large a 
manner as the Common Pleas, &;, And errors in judg- 
ment before any of the juſtices in the great ſeſſions, ſhall 
be redrefſed by writ of error out of the Chancery of England; 
returnable in B, R. The proceedings in theſe courts are 
according to the laws of England; and the King's writs 
ought not to go into Wales, though a Duo minus out of 
the Exchequer is often ſent thither. See UQales, 

Courteſy of England, $ee Curtely of England. 

 Courtilage. See Curtilage, 

Court-lands, (Terre Curtiles,) Demains, or land 
kept in demeſne, z. e. in the lord's own hands, to ſerve 
his family. See Curtiles Terrae, 

Coulinage. See Colenage, | 

Toulſtangium, or Couſtamentum ; 
Cuſtantia. It ſignifies coſts, | 

Couthutlaugh, (from the Sax. couth, ſciens, & utlaugh, 
exlex,) Is he that willingly receives a man outlawed, and 
cheriſhes or conceals him ; in which caſe he was, in azt- 
cient time, ſubject to the ſame puniſhment that the 
outlaw himſelf was. Bradton, lib. 3. traf?. 2. 8. 13 
num. 2. | s 5 

Cowela, A cowel, or coule, or tub with two cars, 
to be carried between two perſons on a coul-fraff, A cowl 
in E/ex, is the appellative for any tub ; whence a covvler, 
now Pogmneg a cooler, or brewing veſſel. Pro novo 
cowele empto ix. den. Paroch. Antiq. pag. 549- 

Cows. One milch cow is to be kept to every tea 
beaſts, and ſixty ſheep by farmers, &c. on pain of 208. 
Stat. 2 & 3. P,& Mc. 3. 

Craggs, (Fames Efquire,) His eftate how forfeited 


the fas with 


and applied, 7 Geo. 1. ft. 1. c. 28. 
kad; - hgh f Craiera, 


C R E 


Traſera, A veſſel of lading or burden, a hoy or ſmack. 
«——Richardus Rex, &c. Thoma de Percey Admiralle 
 noflirg—=—jn parliamento ordinatum extitit====percipiendi 

de qualibet navi & craiera, rujuſcung; fuerit portagit, que 
mare tranſierit, infra dittum Admiratum eundo & redeundo 
| or» viagto, de quolibet tonnetight ſex denarios. Pat. 2. 

ich. 2. Stat. 14 Gar. 2. «©. 27.- See Traper, 

| Cranage, (Cranagium,) Is a liberty to uſe a crane, 
for the drawing up of wares from the veſſels at any creek 
of the ſea or wharf, unto the land, and to make profit of 
it. It ſignifies alſo the money taken, and pay'd for the 
ſame. Stat. 22 Car: 2. cap. 11. ns 

Trannock, Crernec, An old meaſure of corn. 
Duilibet debet flagellare dimidium crannock frumenti ad 
ſemen, & duos buſſellos frumenti contra Natale im "ap ſua. 
_ Cartular. Abbat. Glaſton. MS. f. 39. a.——Rex man- 
_ dat G. de Mariſco ju/ticiario Hiberniz, ut liberet Regi 


| 


Manniz /imgulis annis duo deolia vini & ſexies vigintt cren- 
noc blad:, pro haomagio ſuo. Clauf. 3 H. 3. m. 2. 


Crappa, Anglice Crap : The ſeeds of a weed in 
corn, Abjeftio vero bladi & crappa hujuſmod:, que in an- 
29 remanſerit, recolligitur ac pottus trituretur. Fleta, lib, 
2. Cap. 82. t | SEALS 

Cralſpicis, 7. e. Piſcis crafus, a whale. | 

Craſtino Santi Uincentii, The morrow after the 
feaſt of St. Vincent the Martyr, being the 22d of Fanuary, 
is the date of the ſtatute made at Merton, Anno 20 Hen. 


3 | | 
Crates, An iron-grate before a priſon, uſed in the 
time of the Romans. 1 Vent. 304. 
Cravare, 7. e. To impeach, viz. S; homicida divadie- 
tur ibi vel cravetur, fit witam, &c, Leg. H. 1, cap. 


| 0, 

: Cravent or Craven, In a trial by battle upon a 
writ of right, the ancient law was, "That the victory 
ſhould be proclaimed, and the vanquiſhed acknowledge 
his fault in the audience of the people, or pronounce 
the horrid word cravent, in the name of recreantiſe, &c. 
and preſently judgment was to be given, and after this,. 
the recreant ſhould loſe [iberam legem, that is, he ſhould 
become infamous, &c. 2 part. In/t. 247, 248. If the 
appellant join battle, and cry craven, he ſhall loſe /:be- 
' ram legem ; but if the appellee cry craven, he ſhall be 
hanged. 3 Int. 
ven, for a cowar 

Crayer ſeems to be a kind of a ſmall ſea veſſel or 
ſhip, mentioned in the ftatute 14 Car. 2. cap. 27. Et 
tranſitus craerarum & batellorum cum wvietualibus & als 
wo 1 &c. Pat. 6. R. 2. part. 2. m. 13. 

reamer, A foreign merchant, a pedlar, one who 
hath a ſtall in a fair or market. 

Creanſoz, Creditor, (from the French Croyance) Per- 
ſuaſio, ſignifieth him that truſteth another with any 
debt, be it money or wares. "This word is uſed in the 
Old Nat. Brev. in the writ of Audita Querela, f. 66. and 
38 Ed. 3. cap. 5. 

Crealt, or Creſt, (Cri/ta,) Any imagery, or carved 
work, to adorn the head, or top of any wainſcot, &c. 
like our modern corniſh : The word is now adopted by 
| the heralds, and applied to the device ſet over a coat of 
arms,-£t Willelmo Hykkedon condutto in grofſo ad 
menſam demini ad dolandum & per ficiendum le creſt, ſuper 
cancellum prioratus ibidem. Kennet's Paroch, Antiq. p. 


575: 

Trealt-tile, See JRoottile, 

Creation-money, Is mentioned in Stat, 12 Car. 2. 
tad. 3. 

*Teeche, A drinking cup : *Tis mentioned in the 14- 
naſticon, 1 tom. page 104. Vas vero quod creche nuncupa- 
tur ſeptem pollices continet, viz. ad profunditatem a ſum- 
mitate ning uſque ad profundum lateris alterius. 

Credito2s, $hal! recover their debts of executors, or 
adminiſtrators, who in their own wrong waſte, or con- 
vert to their uſe the eſtate of the deceaſed, &c. Stat. 
30. Car. 2.c. Jo. Wills and deviſes of lands, &c. as to 
creditors on bonds, or other ſpecialties, are declared 
void ; and the creditors may have aCtions of debt againſt 
the heir at law and deviſees ; 3& 4 Will. & Ma. c. 14. 
and in favour of creditors, when ever it appears to be the 


f 221. We ſtill retain this word cra- 


"© "Ee 


teſtator's intent, in a will, that his 1 
for paying his debts; in fuch 5p _=_ ſhould be 
ſubject, though there are not mes y will make them 
muſt be more than a bare declaration words, but there 
tended out of the perſonal eſtate, 2 Vern y og it ſhall be in. 
one deviſes that all his debts &c ſhall wy 08. Where 
his perſonal eſtate is not ſulcient to ay th = pre 4-if 
ſhall amount to a charge on his re bY. E Tratters, it 
poſe. Preced, Chanc K-Y 4 exate for: that pur- 
Abr. 4254. * #30, vee Frauds, and » jy, 
Treek, (Creca, Sax. Crecca,) 
any thing $ landed from the "hes : phy vons hace 
out of the main ſea within the haven look " $4 
landing places you have, ſo man :r24; ms i hoy 
belong to that haven. See Cromp. Fariſd F ] © 121d to 
This word is mentioned in the ſtat: 4 pO ORR 
(where it is ſaid, — 7; great ports of the ſea pee ri 
crykes or ſmall arrivals) 5 Eliz. cap. 5. and 1 Car. ay 
cap. 28. and in Plow. caſe of Renyger and Fo rem 
gaſſa, 
Trementum comitatus. The improvement of th 
King's rents above the ancient vicontiel rents, for which 
noopoodaey Apyenioytokaggt2 
of Sheriff”s Accounts, p. 30. OI "om 
Cremil, The ſame with Crimſon, 
- Crepare oculum, To put out an eye : 67 quis ali; 
crepat oculum ſolvat ei ſexaginta fol. Leg. H. 1.c. g 3 
Cretinus, Cretena, A ſudden ftream or torrent— 
Crux lapidea conſtrufta fuit—— cujus quidem crucis corpus 
per cretinum ague & tempeſtatem venti obrutum, & con- 
fractum exiftit. Hiſtor, Croyland. Contin. pag. 485, 
Omnes inundationes & communes aquarum cretenas, fuffici- 
enter defendere poſſit. Ibid, p. 617. 
Cripplegate, See Church. 
Tro, Croy, Signifies marſh-land : Ft quia paluſtris 
_—_— FT ” pe um m_ —_ nam crudan ter- 
ram & cenoſam fignificat. Ingulphus, pag. 853. 
ND mT A ſort of non, very baſe.” See Pol: 
Troca cowellet, 7. «. Olla ſimul bullit, from the 
Saxon Crocca, 7. e. olla, and fellen, bullire. Si” plures 
aligut faciunt homicidium quorum crocca cowellet, ſi velint 
ſimul componant, Leg. Hen. 1. cap. 78. | 
Trociarius, The crociary, or croſs-bearer, who 
like our verger went before the prelate, and bore his 
croſs, Robertus de Wycombe, clericus epiſcopi Du- 
nelm. quem vulgo crociarium ejus vocant. Phe de mi- 
raculis Tho. Cantilup, epiſc. Heref, MS. ſub anno 1290. 
Crocium. 'This perhaps is the only word that exer- 
ciſed, and eſcaped the ſagacity of the very acute Sir Henry 
Spelman ; who in his Gloſſary, expreſſes the meaning of it 
to this effect : [ hear there is in Ireland a charter of King 
Henry II. wherein he grants very ample privileges to a ctr- 
tain biſhop, ——exceptis foreſtallis, theſauro invento, Crocus, 
&Sc. What is meant here by crociis, 1 have endeavoured to 
find, but can make no anſwer, if it be any thing elſe than 
the cro in the Scotiſh law, that is, the weregild, or comps/- 
tion for manſlaughter. For though that prince had taken 
away the cuſtom of weregild from his ſubjes, yet he {tft 
them entire among the Iriſh,——This miſtaken ſenſe of a 
word is yet rare in Spelman ; but it is not ſo much a won- 
der, that Du Freſne ſhould not find the meaning ot :t, 
which yet ſeems very obvious. For crocia was no more 
than the croſier, or paſtoral aff, which biſhops and av- 
bots had the privilege to carry, as the common enſign of 
their religious office ; as being inveſted in their prelacics, 
by the delivery of ſuch a crofjer. Hence the word cr6- 
cium and crocia, did ſometimes denote the collation * 
diſpoſal of archbiſhopricks and abbies, by the donation 0 
ſuch paſtoral ſtaff, So as when the King granted large 
juriſdition, &c. exceptis creciis, it 1s meant, except the 
collation or inveſtiture of epiſcopal ſees and abbies. (te 
well, edit. 1727. - | 
Trocus, led hair : Pryn. Ch. Lib. Angl. tom. : 
pag. 479. Sciatis quod peteſtatem vobis dedrmius, Cf 
clericorum noſtrorum, longos crines habentium, & ad cr0c0? 
capillorum ſuorum deponendos, &c. 
Croft, (Sax.) Croftus & Crofta, 7 
near a dyelling-houte, for any particular uſe. 


* 


liable . 


A little cloſe incloſcd 
Pajſunt 


£147 


CR O- 


. 1m dieti monarh! de eiſdem mariſcis verſus occidentem ja-_ 
gt1d 


hominibus ſuis, includere croftos, frue 
entibus» Þ! A provi Frome” r quantum ills prmec.9r4 
f © In ſome ancient deeds crufta occurs, as the. La- 
" ord for a croft 3 but cum _ & croftis is moſt fre- 
my Croft 1s tranſlated by Abbo. Floriatenſis, by pre- 
. a farm. It ſeems to come from the old Engliſhword 
mw which ſignified handicraft, becauſe ſuch grounds 
rſe the moſt part manured, and extraordinarily drefled 
for ebour and {kill of the owner, Cowell, edit. 1727. 
by Croiles, (me ſignati) Is uſed by Briton, cap. 122. 
for pilgrims, ecauſe they wear the ſign of the croſs up- 
their garments. Of theſe and their privileges, read 
Frafton lib. 5. part. 2. ca. 2. and part. 5, c. 29, and 
the Grand Cuſtumary of Normandy, c. 45. Under this 
word are allo lignified the knights of St. 'Zohn of pores 
1m, created for the defence of pilgrims ; and all thoſe 
worthy men of the nobility and gentry of England, who, 
1 thereignsof King Henry the Second, Richard the Firſt, 
Henry the Third, and Edward the Firſt, were cruce fg” 
uti, as dedicatin and liſting themſelves to the wars, for 
the recovery of | Wn and the Holy Land, Greg. 
| lib, 15« cap. 13 & I4s | 
uk, foot Capellorum croct, Turning up the hair 
«nto curls or croks 3 whence crook, crooked, &c, Rex 
Willielmo de Peretot, ſalutem, Sciattis quod conceſſimus, & 
plenam poteſtatem vobis dedimus ſcindendi capillos clerico- 
rum qua Jon de haſpitio noſtro, & familia noſtra longos 
vines habentium, & comas intorquentium, & ad crocos 
pillorum ſuorum deponendos ; & ideo vobis mandamus qua- 
tnus ad hac modo debito diligenter intendatis, hujuſmodi po- 
t/tatem noſtram vobis conceſſam taliter exequentes circa pre- 
oe capillos ſcindendos, & crocos deponendos, ne ad ca- 
fillos veſtros ay 5-04 apponere debemus : Teſte me 
1}ſo apud Clare, 11 die Sept. Pat. 21 H. 3. 

Croppa, Sax. Croppas, A crop of corn, or the pro- 
dut in harveſt, =— Johannes, prior & conventus conce- 
dunt Radulpho de Hok, terr&m de Yorkherſt——crop- 
pam autem de ipſa terra provententem ſepe diftus Radul- 
phus, tempore mens in eadem terra debet reponere & 
eſtidire, , Regiſtr. Cant, Ecclefia MS. $0 alſo croppus 
occurs in the ſame ſenſe. See Kennet's Paroch. Antiq. þ. 
298. Sax. crop, the top or head of any thing : Whence 
to crop or cut off the upper part ; crop-eared, a crop of 
beef, In Suſſex, they call darnel crop; and in I/or- 
ſterſhire, buck--wheat goes by the like name of crop. 
The old Lat. cropa, was the buttock of a horſe, whence 
erupper., Cowell. edit. 1 727. 

Croſier, The paſtoral ſtaff of a biſhop, ſo called 
fmilitudine crucis. | DN ro ane 

Crofles, It was uſual in former times for mento 
erect croſſes on their houſes, by which they would claim 


the privileges of the templars or hoſpitallers, to defend, 


themſelves againſt their rightful lords ; this was: con- 
dmned by the ſtatute JF, 2. cap. 13. It was uſual alſo 
in thoſe days to ſet up croſſes in places where the corps 
of any of the nobility reſfed, as it was carried to be bu- 
ried, that a tran euntibuspro ejus anima deprecetur. Wal- 
lngham, Anno 1291. By ſtat. 13 Eliz. c. 2, Crofles, 
deads, &:c. uſed by the Roman catholicks are prohibited 


c 


, Crown and Crown Lands, Tenants of conan 


ds how relieved in caſes of forfeiture for non- payment 


* rent, 21 Fac. I. c, 25, South Sea Company pur- 


Frys. crown lands, what to forfeit, 6 Geo. I. c. 4. 
ſett. 66. For ether matters, ſee King and Patents, 

Croy, See Cro. 

Crown-Dffice, This is an office under the King's 
wa, of which the King's coroner or Gy there is 
anoaly maſter. The attorney general and clerk of 
ka Pars exhibit informations in this office, for crimes 
\ = demeanors ; the one ex officio, and the other uſually 
* er of court ; and here information, may be laid for 
eg Ces and miſdemeanors at Common law, as for batte- 
ia.  ©1ſpiracier, libelling, nuſances, contempt,- ſeditious 
Ny en. wherein the offender is liable to pay a fine 
© 4 Finch 340. Show. 109. By ſtat. 4 & 

'S& Ml. c. 18. the clerk of the crown in B. R. is 


: de brought into this kingdom on pain of pramunire, | 


+b L 


not to receive or file any information for treſpaſs, battery; 
;&c. without expreſs order of court ; nor to iſſue any 
proceſs without taking a recognizance- in 20/. penalty to- 
/proſecute with effect ; and if the party appear, and the 


plaintiff do not procure a trial in a year, or if the ver- 


dict paſs for the defendant, &c; the court ſhall award 
the defendant coſts : But this a& doth not extend to in- 
formations in the name of the King's coroner or attor- 
ney, &c. when a battery is committed privately, ſo that 
the perſon receiving it can make no proof. thereof by 
witnefles at law; it is uſual to bring an information in 
this office, where the p may be a witneſs for the 
King, it being his ſuit. , Informatiogs in the nature of 
Bus warranto's brought by the attorney general, againſt 
corporations, &c. See Mus warrants and Fnfozna- 
Croples, See Croiſes. A Eg 0s i 
Cruſtum was a garment of purple mixed with many 
colours : Duas patenas argenteas auro ornatas, cum duobus 
urceolis & cruſto aureo. Mon. 1 tom. p. 210. ' 
Crypta, A chapel or oratory under ground : Egreſſ 


foto conventu, accepta abſconſa fi nox eſt, vadit per cryp- 


tam. Du PFreſne. | | 
Tucherus, Canis prodriarius, A coucher, ſetter, a ſet- 
og dog,——W, primus Ebor.——dilefo priori de Bir- 
ſtall, y - v4 &c. Rogamus dileftionem 4.6 ws quatenus 
ft placeat, cum celeritate qua poteritis, nobis provideatis in 
partibus veſtris tranſmarinis de duobus canibus prodriariis, 


ſeu cucheris, & vobis de pretio fideliter & plene reſpondebi- 


mus & de cuſfiu, hoc ficut nos diligitis nullatenus onittatis ;, 
ita quod diftos canes habeamus circa feſtum beati Michaelis 
omnimodo. Dat. Beverlaci, 10 Kal. Sept. 1280. Ex Re- 
giftr. Will. Wickwane, Archiep. Ebor. 

Cucking ſtool, or Coke ſtool, (Twmbrellum) Is an 
engine invented for the puniſhment of ſcolds and unquiet 
women by ducking them in the water, called in an- 
cient time a tumbrel, and ſometimes a trebuchet. Lamb.- 
 Eiren, lib, 1. ca. 12. Brad@ton writes this word tymborella. 
Kitchin (cap. Charge in Court Leet, f. 13. a.) fays, Every 
one having view of frank-pledge, ought to have a pillory, 
and a tumbrel, 'T his was-in uſe even in our Saxons time, 
by whom it was called ſeea/fingftale and deſcribed to be 
cathedra, in qua rixoſe mulieres ſedentes aquis demerge- 


bantur : It was a puniſhment anciently inflicted upon 


| brewers and bakers tranſgreſſing the laws, who were 
thereupon, in ſuch a ſtool or chair, to be ducked and 
immerged zn /tercore, ſome muddy or ſtinking pond, 
This was alfo anciently written, goging flole. See Pan: 
doratrir. And in Domeſday, it is called cathedra fter- 


others from choaking tool ; quia hoc mado demerſe aquis fere 
ſuffacantur. Cowell, edit. 1727. | 

Tude, A cude cloth is a chryſom or face-cloth for a 
child baptized. See Chyitmale, 

Cudteach, A pledge or ſurety. | 

Cui ante divoztium, Is a writ, that a woman di- 
vorced from her huſband, hath to recover lands or tene- 


ments from hjm, to whom her huſband did alienate ' 


warn the marriage, becauſe ſhe could not gainſay it. 
Reg. Orig. fol. 223. FN. B. f. 240. 
Cui in vita, 1s a writ of entry that a widow hath 
againſt him, to whom her huſband aliened her lands or 
 tenements in his life-time, which muſt contain in it, that 
during his life-time ſhe could not gainſay it. Reg. Orig. 
fel. 232. F. N. B. fel. 193. See ſtat. 13 Ed. 1. c. 3, 
and 7 Vin, Abr. 142—147. Le bh | 

Cuinage, See Cuynage. | 

Culagium, Is when a ſhip is laid up in the dock to be 
repaired. MS. Ar. Trevor, Arm. de Plac, Ed. 3. 

CTulm, See Coals. | 

Culpatura, A ſmiting or cutting, from the Fr. couper, 
to cut Eu autem forisfaciat in fereſta Regis de viridi, 
five per culpaturam, five per esbrancaturam, ſfve per fo- 
ditionem turbarum, five per excoriationem mor, ſive per 
culpationem /ub nemore, ſive per efſartum, &c. Hoveden, 


| Culprit, Is compounded of two words, 7. e. cu] and 


| prit, v1z. cul, which is the abbreviation of culpabilis, and 
1s a xeply of a proper officer in the behalf of the King, 
| ; affirm-- 


coris, Some think it a corruption from ducking ſtool ; 
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affirming the party to be guilty after he hath pleaded Not | 


guilty, without which the iſſue is not joined ; The other 
word prit is derived from the French word pref, :. e. 
ready ; and *tis as much as to ſay, that he is ready to 
prove the party guilty : And this we find to be often the 
form of pleading in civil caufes ; as in treſpaſs, the de- 
fendant pleaded Not guilty, the plaintiff replied by his 
counſel cretenus prefſt au que cy, viz. he was ready to prove 
him guilty. 

Culreach, The ſame with Cudzeach. 

Cultura, A parcel of arable land : Dr. Thoroton, in 
his Nottinghamſhire, engliſhes it, a wong ; it often occurs 
in old writings, as tofam illam culturam gue vocatur 
W atercroft. 


Culvertage, ( Culvertagium, ) May be interpreted | 


cowardice, as Omnes cum equis & armis, juſſit ſub nomine 
culvertagii convenire. Mat, Parif. fol. 233. -- Culverta- 
gium dictum puto a columbina timiditate, nam culver idem 
eft quod columba. Spelm. in voce Niderling, -()thers 
fancy it a culum vertendo, 1. e. running away. Theſe 


. are the opinions of ſome men, but without any founda- 


tion ; it rather ſignifies ſome baſe ſlavery, or the confiſ- 
cation of eſtate, viz. Rex tFohannes brevi ſuo ad viceco- 
mites juſſit, ut nullus remaneat qui arma portare poſſit ſub 
Tomine culvertagit & perpetu@ Frevtull : And in another 


| pen, Nihil magis quam opprobrium culvertagii metuentes. 


at. Pariſ. anno 1212. It ſeems therefore to be the 


_ ſame with convriy le feu, for when a lord ſeizes his vaſ- 


ſal's eſtate as forfeited, he is ſaid couvrir Ie feu, to cover 
or put out his fire, Du Freſne. 'I herefore the true ſenſe 
of the word is not cowardice, but confiſcation, or for- 
feiture of lands and goods : It was a Norman feudal term 
for lands of the vaſlal eſcheated tothe lord : And ſub 
nomine culvertagii was under pain of confiſcation. Cowell, 
edit. 1727, | 
Ciilward and Culverd, Salva ſummonitione de cul- 
ward. Charta Willielmi de Tabley, temp. Ed. 1. ſeems to 
be the ſame with c/vertage, or cowardice, _ 
Cumberland, The aflizes where to be held, 14 Hen. 6. 
c. 3- The penalty for relieving outlaws for felony, 43 
El, c. 13. ſe. 5. The making of cogware, &c. how 
encouraged, 7 Fa. I. c. 16. | EE 
Cuna, Domeſday, tit. Ceſtria, Puands Rex ita 
wentebat, reddebat ei unaquaque carrucata cc. heſias, & 
unam cunam plenam cerviſie. So Cuſtumar. de Hecham, 
fp. 21. Omnis Lanceta & Toftman invqniet cunam, 
habeat, ad cervifiam domini factendam——'Thus Spelman 
reads the word ; but it truly is cuva, Gall. cave, Angl. 
keeve, keever, a tub or fat for brewing. Cowell, edit. 


1727, | 


Cuna £erviſiae, A tub of ale. Domeſday. See Ruſta, 


And to this day, in Chefhire, a brewing veſſel is called a 


cump. Cowell, edit, 1727. | | 
unage, (Cunagium) De cunagio flannerie & de 
emptione tatius ſtanni in com. Devon. & Cornub, Rot. Pat, 
21 Ed. 3. See Coiilage. | 
Tuneum monetar, Otho tenet manerium de Lilleſton 


in com. Midd. per ſerjantiam cuſtodiend: cuneum monetz 


domini Regis, 1. e. Sigillum ferreum quo nummus cuditur 3 
the King's ſtamp for coinage, Hence comes our word 
coin, quaſi cune. Sciatis quod conceſſimus venerabili patri 
noſto Ciceltr. 7 Wa: guod habeat cuneum ſuum in civ1- 
tate Ciceſtriz, &c. T. 29 Apr. Clauf. 6. Joh. m. 3. 
Cuneus, A mint, or place to coin money, Manda- 
tum eſt, &c. Sciatis guod conceſſimus venerabili patri noſtro 
Ciceſtr. epiſcops quod habeat cuneum ſuum in civitate Ci- 


. ceſtriz, &c. T. 29 Apr. Clauſ. b. Foh. m. 3. 


Cuntey Cuntey, 1s a kind of trial, as appeareth by 
Bra#tsn, in theſe words, Negotium in hoc caſu terminabitur 
per cuntey cuntey /icrt inter coheredes. Brat. lib, 4. trabt. 
3. cap. 18. Andagain in the ſame place, [n brevi de re#to 
nenotium terminabitur per cuntey cuntey, And thirdly, 
lib. 4. traft. 4. cap. 2. Terminabitur negotium per breve 
de refto, ubi nec duellum nec magna afſiſa, ſed per cuntey 
cuntey omnino ; Which ſeems to be as much as by the 
ordinary jury, Cowell, edit. 1727. 7 

Curagulus, One who taketh care of a thing: 'Z#go 
Kdmundus Rex Anglorum & curagulus multarum gentium. 


Monaſticon, 2 tom, in a Charter of King Edmond, 


] ceſe, or by an ordinary, havin 


C U R - 
Cura monaſterif, An officer fo called, ws. » 
charge of the monaſtery : Cura oo gun Art had the 
tpfis manducet. Du Freſne, | 27 rave 
' Turate, (Curatus,) Is he who re 
bent of a church, parſon or vicar 
ſervice in his ſtead : Andin caſe of 
or where a clergyman is old and infir 


ſhould be a curate to perform the 
He is to be licenſed and admitte 


preſents the incum. 
and officiates divine 
pluralities of livings 
=, its wager there 

ure of the church, 
d by the biſhop of the he 
g epiſcopal juriſdiQtion : 
robation of the biſhop, he 
; and in ſuch caſe, if he 


and when a curate hath the app 
—_— appoints the ſalary too 
e not paid, the curate hath a proper remedy ; 

cleſiaſtical court, by a fnueSruticn of the elk of " 
benefice ; bat if he hath no licence from the biſhop, he 
is put to his remedy at Common law, where he muſt 
Prove the agreement, &c. Right Clerg. 127. By ftatute 

where curates are licenſed by the biſhop, they are to %e 
appointed by him a ſtipend not exceeding 501. per ann 

nor leſs than 201. a year, according to the value of the 
livings, to be paid by the rector or vicar : and the ſame 
may be done on any complaint made. Sat, 12 fr. 
ft. 2. c. 12. One perſon cannot be curate in two chur- 
ches, unleſs ſuch may ſatisfy the law, by reading both 
morning and evening prayers at each place : Nor can he 
ſerve one cure on one Sunday and another cureon thenext; 
for he muſt not neglect to read morning and evenin 

prayer in his church every Lord's day ; if he doth heis 
liable to puniſhment. Comp. Incumb. 572. But it is 
otherwiſe where a church or chapel is a member of the 


pariſh church ; and where one church is not liable to 


maintain a curate. Can. 48, A curate having no fixed 
eſtate in his curacy, not being inſtituted and induQted, 
may be removed at pleaſure by the biſhop or incumbent, 
Noy. But there are perpetual curates, as well as tempora- 
ry, who are appointed where tithes are apprepriated, and 
no vicarage enowed :; Theſe are not removeable; and the 
impropriators are obliged to find them, and ſome of them 
have certain portions of the tithes ſettled on them, Stat, 
29. Car. 2. c. 8. See Uicar, | 

Curfew, (from the French words, couvrir, that is te- 
gere, and feu, ignis, fire,) Signifies the ringing of a bell, 
by which J/ill:am the Conqueror commanded every perſon 
to rake up, or cover over his fire, and put out his —_ 
And in many places of England at this day, where a bell 
cuſtomarily is rung towards bed-time, it is faid to ring 
curfew. Stow's Annals, in vita Gul. ns wat 

Curia, It was uſual for the Kings of England to al- 
ſemble the biſhops, peers, and great men of the King- 
dom to ſome particular place, at the chief feſtivals in the | 
year, and this aſſembly is called by our hiſtorians, cur:a 3 
becauſe there they conſulted about the weighty affairs of 
the nation, and therefore it was ſometimes called Solemn:s 
curia, Generalis curia, Auguſtalis curia, and Curia publi- 


ca, &c, This word was ſometimes taken for the per- 


ſons, or feudatory and other cuſtomary tenants, who did 
their ſuit and ſervice at the court of the lord : 50 102 
charter of Bernard de St. Walery, anno 30 H. 3. wc find, 
Hiis teftibus, &c, & omni curia mea. Kennet's Paroch. 
Antiq. f. 139. ES DS 
_ Curfa adviſare vult, Is a deliberation which the 
court ſometimes takes, before they give judgment 11 3 
cauſe. New Book Entr. And when judgment 15 os 
upon motion to arreſt it ; then 1t 1s entred by the juuges 
Curia adviſare vult. Shep. Epit. 682. 

Curia baronum. $ee Tourt baron. __ 

Curia canonicouim, The court-lodge, of 7 
houſe in a lordſhip belonging to the Relig:ous: 7 
rivulum extra curiam canonicorum. Paroch. Antiq. Þ- 
'T , f . : ' 

[Turta claudenda,' Is a writ that lieth againſt im #00 

ſhould fence and cloſe up his ground, if he refuſe 0 _ 
to doit. Reg. Orig. fol. 155. F.N. B. Boks be 
writ doth not lie but againſt him who hat fk " ol 
joining to the plaintiff's land, who is oblige a bo ts 
it ; and it lieth not but for him who hath a free mo 
It may be ſued before the ſheriff in the coun A pom 
or in the Common Pleas : And the judgment15 © | 
at, Brev. 7 Te 


| ver the incloſure and damages. New 


CU R 


| The lords houſe, hall; or court, where 
uria bomin', need require, were. bound to attend 
| the - weeks; but generally at the feaſt of the /n- 
every _— &. Michael; from whence the courts kept | 
9 qorenh were called Curie generales, the general, 
90 e ſolemn courts. Cowell, edit. 1727. on | 
or mor 17 adventus, T'be day of coming to pay ſuit and 

Go the court of the lord : Reddit per annum ad ter- 
ſervice * ffus unam marcam & unum adventum curiz, 7. e. 
no of a mark, and the ſervice of coming to the 
wi court yearly« _ Parach, Anttq. pag. 400. 

Curialitas Angliae. See Curtely of England, 

Curia nulitum, A court ſo called, anciently held at 
Cariſbroke caſtle in the ifle of Wight. Et idem dominus 
Wiliemus de inſula debet facere ſeftam ad curiam dom 

* le Cariſbrocy de tribus 4 gy in tres ſeptimanas in 
[£4 que Vocatur curia militum Ing. de anno 47 Hen. 3. 


- 


E ſa penticiariun, Id eft, Curia in cvitate Ceſtriz 
gram vicecomite ib1dem in aula penticia ejzſdem crvitatis. Pl. 
1 [tin, apud Ceftriam, 14 H. 7. It is probable this 
court was originally kept under a pentice or ſhed covered 
wich boards, and thence took its denomination. Cowell, 
tie perfonae, The parſonage-houſe, or manſe, —- 
Omnes obventiones altaris & caemeternt predifte eccleſie, & 
tom terrams & curiam- perſonz croftam que jacet 
juxta curiam perſon. Kennet's Paroch. Antiq. þp. 205. 
Curnock, 1s four buſhels, or half a quarter of corn. 
a, lib. 2. cap. 12» 
yr irang The year, or courſe of a year: Atum e/t 
ke anorum dominice@ incarnationis quatuor quinquagents & 
quinquies, quinis luſtris & tribus curriculis, #. e, the year 
1028 for 4 times 5o make 200, and 5 times 200 make 
1000, 5 luſtra are 2.5 years, and 3 curricul: are 3 years. 
Cucriers, Are perſons that curry and dreſs leather. 
No carrier ſhall uſe the trade of a butcher, tanner, &c. 
or ſhall curry ſkins inſufficiently tanned, or gaſh any 
hides of leather, on pain of forfeiting for every hide or 
ſkin bs. 8d, And perſons in London putting leather to 
 becurried to any but freemen of the carriers company 
and ſuch curriers not currying the leather ſufficiently, 
ſhall forfeit the wares, or the value, Sc. Stat. 1 Fac. 1. 
The clauſe relating to freemen is repealed ; but if any 
currier do not curry leather ſent him, within ſixteen days 
detween Michaelmas and Lady- Day, and in eight days at 
ther times, on conviction before a: juſtice he ſhall for-. 
ſeit 51, to be levied by diſtreſs, &c. yet ſubject to miti- 
ration. 12 Car, cap. 25. Curriers and ſuch as deal in 
leather may cut and ſell it in ſmall pieces in their ſhops 
to any perſons whatſoever. Stat. ibid, See Leather, 
Skins, and Tanners, = 
: He, TUENt, A 4+ ang mapevſs mags of 
ate,— H, Rex. Angl. &c. L. principe Aberfrawe do- 
mins de Snoudon, laktim, &c, b& notum, quia propter 
mundationes aquarum & viarum diſcrimina nuncii noftri ad 
0s accedere non poſſunt, per curſer qguendam literas praſentes 
auximus deſtinandas. "al _--- a 
Curling, $ee Swearing. | 
Ultſiro2, (Clericus de curſu) Is an officer or clerk be-. 
go the Chancery, that maketh out Mgr" _ 
14 17. $, cap, 8, "They are called clerks of courſe, in the 
oath of he ks of he Chancery —— 18 Ed. 3. 
ſea, 5, cap. Unico, 


which they make out original writs, and they are a cor- 
poration of themſelves. 2 1n/. 670. See Chancery. 
Curſones terrae, —— Sciant quod ego Willielmus 
-romp, dedi—Henrico de Sweton unam dimidiam coram, 
- duos curſones terra mea in Lyſton, &c. Dat. 14 Ed. 
2, ſeems to lignify ridges of land, Cowell, edit. 1727. 
Curteſy ot England, (Fs curzalitatis Anglie,) Is 
Were 2 man takes a wife ſeiſed of land in fee-ſimple, fee- 
tail general, or as heir in tail ſpecial, and hath iſlue wy 
i, male or female born alive; if the wife die, the huſ- 
New ſhall hold the land during his life, by the law of 
'*$iand, and he is called Tenant by the curteſy of England; 


There are of theſe clerks twenty- | 7 
fourin number z and to each allotted ſeveral counties, into | 


| Eat | 
except Scotland, where it is called Curialitat Scoti.e, 
Cowell. FH 19: i 
_ . We do not findany ſuch privilege before the conqueſt, 
here in. Eng/and; but it was a cuſtom before that time 
uſed in: Normandy, and probably derived from them ; -it 
was called in their language. Yeuvete, de quo /ic jura & 
conſuetud, "Norman. cap. 121. viz. G uetudo efl in 
Normannia ex antiquitate approbata quad fi quis uxorem 
habuerit, ex que hearedem aliquem procreaverit, quem natum 
vivum fuiſſe conſliterit, ſive deceſſerit, totum foedum quad 
martius poſſidebat ex parte uxoris ſue tempore quo deceſſerit, 
ipfi martio quamdiu ab aliis ceſſerit nuptiis remanebit, 
Cowell, edit. 1727. © | | | 

Tenant by the curteſy, is he, who after his wife's death 
(having had iſſue by her inheritable) is introduced into 
her inheritance, and has an eſtate for life therein ; and he 
is ſo called from the favour or curteſy of that law which 
made this proviſion for him, to which he had no natural 
right, nor to which any other nationg, except thoſe of 
Great Britain and Ireland, admitted him. Dr. and Stud. 
lib 1.c. 7, Co. lit. 30. a. It began in England and Tre- 
land in the time of Hen. 1. Seld. Fan. 65. and in Scot- 
land in the time of Malcom. Mecan 56. in both by a po- 
ſitive law or inſtitution. 

'The words of this law, as they are found Pat. 11 H. 
3 m. 30. exemplified are, St aliquis deſponſaverit aliquam 

ereditatem habentem, & ex ea prolem habuerit cujus clamor 
auditus fuerit infra quatuor ' parietes, & vir ſupervixerit 
uxorem, habebit tot vita ſua cuflodiam haereditatis, licet 
heredem habuerit ex primo viro qui plene etatis eft: Pra 
ceptum ef quod eadem lex obſervetur in Hibernia, 

The words of this law are general, and ſeem to extend 
to all ſorts of perſons without Tikin&on ; therefore ideots 
and lunaticks, may be tenants by the curteſy ; but the 
King ſhall have this eſtate during the ideocy or lunacy, 
and provide for them and their families, as he ſhould do 
out of their own eſtates. 4 Co. 123. Beverley's caſe. 

Perſons convict only of felony or treaſon, may be te- 
nants by the curteſy ; for they forfeit only their goods 
and chattles abſolutely, for of their lands the King gains 
but a pernancy of the profitss 5 Co. 110, Co. Lit. 92. 
b. 391. a. Stanf. 192. FR, 

Perſons outlawed in any civil action may be tenant by 
the curteſy. Bro. tit. Outlawry 26, 36, 59. Co. Lit. 
128, For ſuch proceſs of outlawry might be eaſily ſu- 
perſeded, and hereby the King's pernancy of the profits 
diſcharged. | | | 

But perſons attainted of felony or treaſon, ſhall not be 
tenants by the curteſy ; for they being thereby extra legem 
poſits, and their perſons forfeited to the King, they are 
from thenceforth become incapable of our laws in gene- 
ral, and by conſequence, of this in particular, which in- 
tended to give the inheritance only to thoſe who were ca- 
pable of holding of it tota vita ſua. Br. tit. Curt. 15 Staun, 
126. Godb. 323. All perſons attainted in a pramunire 
are excluded the benefit of this law, and alſo aliens, be 
they friends or enemies; and in theſe caſes their title ſhall 
never ariſe, even for the benefit of the King, but the 
wife's eſtate ſhall be diſcharged of it for ever. Co. Lit. 
391- & 23 Infl. 43. But if an alien be made denizen, 
or the perſon attainted pardoned, and have iſſue after, 
they may be tenants by the curteſy, in reſpect to that 
iflue had after, but not in reſpect of any iflue had before, 
CocrI8611045-u5h TLDS | y Sat} ts -.: 

Littleton acquaints us, That it muſt be an eſtate either 
in fee-{imple or fee-tail general, or where the wife has it 
as heir of the ſpecial tail; and lord Coke ſays, For the 
huſband to be tenant by the curteſy, is one of the incidents 
to an eſtate-tai], which to. reſtrain by condition, were re- 
; pugnant, &c. and therefore 'if a woman, - tenant in tail 
|genera], marries and- hath iſſue, which: ifſue dieth, and 
then the wife dies, ſo that the eſtate is thereby deter-' 
'mined, yet the huſband ſhal! be tenant by the curteſy ; 
'the ſame law if the limitation had been to the woman 
,and the heirs of her body, upon condition, that- if. ſhe/ 
.die without iſflue, then to remain in another ; for this iv 
not,'a-condition but a limitation, and no'more'than what 


*—_ - pravilege 1s not allowed. in any other realm," 


[the law faith. |Zit, Se. 35. Dyer 149, B'Ce. 36. 
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6 Co. 41, Co. Lit. 227. 8 Co. 34. ' 1 Leon, 167, Co. 
Lit. 30. a.  :. Þ | 

So if one ſeiſed of a rent in fee, makes a pift in tail 
general, or if a rent de zovo be granted in tail general 
to a woman, who marries, and hath iſſue, the iſſue 
dieth and then the wife dieth without other iflue, yet 
the huſband ſhall be tenant by the curtefy, of the rent, 
though the eſtate-tail therein be determined and ſpent ; 
for this being an incident to ſuch an eſtate at the time of 


| its creation, whenever the huſband has iſſue, his title 


is initiate, and ſhall not be loſt after by failure of iſſue, 
which being the act of God, ought not to turn to his 
prejudice ; and this is within the words of our law here- 
ditatem habentem, without fixing its continuance. Co. 
Lit. 30. a. | 

As to the deſcendible quality of ſuch eſtate, the rule 
to be obſerved is, that the iſſue of ſuch huſband may by 
poſſibility inherit. This rule feems to have been formed 
after the ſtatute De dons, and by virtue thereof, for our 
ſtatute requires no ſuch property in the inheritance, nei- 
ther did the Common law ; but for this ſee 2 1n/t. 336. 


| 8 Co. 35, 36. Co. Lit. 29. b. Perk. 469. 


Therefore if lands are: given to a woman, and the. 
heirs male of her body, and ſhe has iffue a daughter, and 
dies, the huſband ſhall not be tenant by the curteſy ; 


_ the ſame law if it had been given to her, and the heirs 


females of her body, and ſhe had iſſue a ſon, 8 Cv. 35. 
Co. Lit. 29. b. te, | 

But if a woman ſeiſed in fee marries, and hath iſſue, | 
and then the huſband dies, and ſhe takes another huſband, 
and hath iflue by him, and dies; though the firſt be 1i- 
ving, yet the ſecond huſband ſhall have it by the curte- 
ſy, becauſe his iſſue, by poſlibility may inherit; as if the 
firſt iflue die without iflue, whereby it comes to the uncle, 


&c. Bro. tit. Curteſy 8. Perk. 466. 8 Co, 34. Lit. 


feft. 52. | | 
T hat the wife muſt be ad of the eſtate, is required 


by the very words of the law, which ſays, aliquam he- 
reditatem habentem ; ſo that there muſt be a polleflion of 
ſuch inheritance by the very words of the Jaw; and 
therefore if a man die ſeiſed of lands in fee ſimple, or 
fee tail general, and thoſe lands deſcend to his daughter, 
and ſhe marries, and hath iſſue, and dies, before any en- 

made by her or her huſband, or any other for them, 
the huſband ſhall not be tenant by the curteſy ; but here 
we muſt underſtand ſeifin in a twofold ſenſe, viz. ſeiſin 
in fact, and ſeifin in law ; and where a ſeiſin in fact may 
be had, as in the above caſe, there a ſeifin in law will 
not do; nay, though the huſband doth all he can to get 


_poſleſſion in his wite's life-time, and as ſoon as he hear- 
eth of her father's death, goeth towards the land to take 


poſſeſſion, and before he can come there the wife dies, 
yet he ſhall not be tenant by the curteſy, and therefore 
one book ſays [ Perk. 470.] he ſhall have ſpoken to ſome 
neighbour, being near the lands, to have entred for his 
wife, as in her right, immediately after the father's death; 
and the reaſon of this is from the words of the law, 
which: require that/the wife ſhould have aCtual poſleſion 
of the.inheritance ; and of things lying in livery the wife 
hath not aCtual poſſeſſion till the entry of the huſband, 
Dr. and Stud. lib. 2.c. 15. Perk. 464. C9. Lit. 29. a. 
g0. 8 Co. 34, 36. F. N. B. 143. Kelw. 2. a. Br. 
tit. Curt. 7. 162656 | 

But now of ſuch inheritances whereof there cannot 
poſſibly be a ſeiſin in fact, a ſeiſin in law is ſufficient ; 
and therefore if a man ſeiſed of an advowſon, or rent in 
fee, hath iſſue a daughter, who is married, and hath iſſue, 
and he dieth ſeifed, and the wife die likewiſe before the 
rent becomes due, or the church becomes void, this ſeiſin 
in law in the wife ſhall be ſufficient to intitle her huſ- 
band to be tenant by the curteſy, becauſe, ſay the books, 
he could not poflibly attain any other ſeifin, as indeed he 
could not, and then it would be unreaſonable he ſhould 
ſuffer for what no induſtry of him could prevent ; but 
the true reaſon is, that the wife hath theſe inheritances 
which lie in grant, and not in livery, when the right firſt 
deſcends upon her ; for ſhe hath a thing in grant when 
ſhe. hath a right to it, and nobody elſe interpoſes to 
prevent it. Co, Lit, 29. Perk. 468, 469. . 7 Ed. 


| 


|- 
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3. 66. Kelw. 104. xn Co.g7. 6. 

_ 9s Sag as , 68, *. N. B, 
_ -T he eftate and ſeifin of the wife "RIP 
time during the coverture ;. ſo _— Ongat Irs ein lome 
port, S: aligquis deſponſaverit aliquam hereditaten |, ho Is 
6c. and therefore if a woman be diſleiſed and "TI 
and dies, leaving iflue before any re-entr Dy, 
huſband ſhall Not be tenant by the curteſ Mrs h 5 the 
had no inheritance, but only a right to Ati inh abc 
which is out of the words of this law : bur if Fas; 
band or wife had entred during the coverture th oh? 
ter the wife's death, he ſhould have it by the hung 
becauſe he had hereditatem during the coverty ys 
_ 29. : 20G Perk. 458. ON 

A\s to the iſſue, if a woman be delivere 
which hath not the ſhape of mankind, = ” or 5 
law ; but however deformed it may be, or if jt kb C 
deaf and dumb, or an ideot ; yet this is ſuch if, ge 
will intitle the huſband-to be tenant by the curteſ 4 
Co. 35. Ce. Lit. 29. b. 8. P. ON 

The iflue muſt be born during the life of the wif 
therefore if the wife die in childbed, and the iflue is yl 
out of her womb, the huſband ſhall not be tenant by ba 
curteſy, becauſe he had no iflue during the Fon 
and therefore he cannot be ſaid ex ea prolem þ 
in pleading he muſt alledge that he had iflue. 
marriage. - 8 Co. 35. Co. Lit. 29.b. - 

"The ſtatute ſays, Cujus clamor auditus Fuerit ; But 
this is put but for an inſtance ; for if it be born dive 
though dumb, and could not cry, it is within the "Ig 


marriage 
>S* 
abere, and 


during the 


Ing of this ſtatute; and there are other ſiens of life he- 


ſides crying, as motion, &c. but ſome books ſeem to in- 
line that it ought to be baptized, and if it be not, thro! 
the huſband's neglect, he ſhall not be tenant by the cur- 
teſy; but the ſtatute requires no ſuch thing, and there. 
fore it ſeems no effential part of his title, $ Cs, 34, Cy, 
Lit. 29. b. Dyer 25. þl. 159. Bendl. 21, Pet. 
4] . . gee 7 Vin, Abr. 148—163. 1 Bac. Abr. bbo,— 


Curteyne, Curtana, Was the name of King £4- 
ward the Confefſor's ſword, which is the firſt ſword car- 
ried before the Kings of England at their coronation, 
Mat. Paris in vita Henrici Tertii, And it is ſaid the 
point of it is broken, which may ſeem to be an emblem 
of mercy, | 

Curtilage, (Curtilagium) From- the French cur, 
court, and Saxon /eagh, locus: A yard, backſide or 
piece of ground lying near a dwelling houſe, whereby 
they ſow hemp, beans, and ſuch like. Per/olvunt (deci- 
mam) la#tis, hortorum, curtilagiorum, Lane, &c. Pro- 
vinciale Angl. lib. 3. tit. de Decimis.— —£t {i :n curti- 
lagio alicujus bladum ſeminaretur, decimam garbam illius 
bladi, ficut in campis, percipiet. Inq. 36 Hen. 3. Mih 
dici videtur curtilagium (ſays Spelman) a curtillum & 
ago, ſil. locus ubi curtis vel curtilli negotium agitur. It is 
mentioned in ſtat. 4 E4. 1. cap. unico. Anno 35 Hen. 8. 
cap. 4. and 39 Eliz. c. 2. See Coke, vol. G. fol. 04. 0. 
and Bulftrode's Reports, 2 part, fol. 113. Cum quodam 
garding & curtilagio, 15 Edw. 1. nu. 34. by which it 
ſeems to differ from a garden. | 

Curtiles terrae, Court-lands. Among our Saxon 
anceſtors, thoſe thanes, who polleſſed bockland, or here- 
ditary lands, divided them into inland and outland. The 
inland was that which lay moſt convenient for the lord's 
manſion-houſe ; and therefore the lords kept that part 1 | 
their own hands, for ſupport of their family, and for 
hoſpitality. The Normans afterwards called theſe Jands 
terras dominicales, the demains, or lords lands. The Ger- 
mans terras indominicatas, lands in the lord's own ule, 
The PFeudiſts terras curtiles, or intra curtem, lands appro- 
priated to theecourt, or houſe of the Lord. Spelman 
of Feuds, Cc. 5+ Pat: 
/ Turvare, -- Curvatus. See Cravare- ak 

Cuſtantia, The ſame with Coltagium, which 191 
fies coſts. 

Cuſtode admittendo, and Cuffode amovend0, 2r* 
writs for the admitting or removing of guardians. Ag: 


Orig. HS Cufod?s 


| 


( .: 


V8: 


if tis Angliae anthozitare parliantent!, 
Cuſtadef —_— me and other judicial proceed- 
dp” _ during the late times of trouble, &c. from 
ng3 mm of King Charles the Firſt, till the uſurpation 
oonizel, mentioned and declared traiterous' by the 
"ar. 2. caps 3» | ; , 
fe Sian _ I as a gift or grant for life : Tra- 
Jidit autem Rex Willielmo filio Aldalmi cioitatem Wes for- 
lie in cuſtodia, &c, Du Freſne. "as as . 
Cuſtom, Conſuetudo, Has the ſame fignification with. 
»- Common lawyers and - Civilians, being by both 'ac- 
ah?” a part of the law : Conſuetudo quandocumgque pro 
ya ſervatur, ſaith Bratton, partibus ubi fuerit more 
vtenſium approbata z longevi, enim temports uſus & conſue- 
tudinis non oft vilts authoritas, lib. 1. cap. 3. It may not 
unaptly be thus defined, cu/tom 18 a law or right not writ- 
ten, which being eſtabliſhed by long uſe, and the conſent 
of cur anceſtors, hath been, and is daily praQtiſed ; our 
anceſtors, that is, majores : and thoſe of our kindred 
that are ultra tritavum : So that allowing the father to be 
{> much older than the ſon, as pubertas, or the years of 


eneration do require ; the grandfather ſo much elder | 


- than him, and ſo w/que ad tritavum ; we cannot fay, that 
this or that is a c/?om, unleſs we can juſtify it hath 
continued fo at leaſt one hundred years. For #ritavus 
muſt be ſo much elder than the party that pleaded it ; 
yet becauſe that is hard to prove, it is enough for the 
proof of a cu/fom, if two or more witneſſes can depoſe, 
that they heard their fathers ſay, that it was a cy/?orm all 
their time, and that their fathers heard their fathers alſo 
ſay, that it-was likewiſe a cu/?om in their time. If it is 
to be proved by record, the continuance of an hundred 
years will ſerve. Davis's Rep. fol, 32. Cuſtom 1s either 
general or particular, General, I call that which is al- 
lowed through all England, whereof we read di- 
vers in Do, and Stud. lib, 1, np. 7. very worthy to be 
known, Particular 1s that which belongeth to this or 
that county, as Gavelkind to Kent; or to this or that 
lordſhip, city or town. Cuſtom differeth from preſcrip- 
ion, for that cn/lom is common to more, and preſcription 
is particular to this or that man, Again, preſcription 
aſketh not that length of time to fet it up as cuſtom doth, 
but 1s pleadable in a far ſhorter time, v1z. five years, one 
pr or leſs: an example of five years of alcgpuer you 
ave in the levying of a fine ; for if a fine duly levied of 
land and tenements be not impugned within five years, it 
excludeth all claim for ever. And if a man omit his 
continual claim for a year and a day, then the tenant in 
poſleſion preſcribeth an immunity againſt the entry of 

_ the demandant, and his heir. PF. N. B. fol. 79. Termes 
d: la Ley, verbo continual claim. Out of the ſtatutes you 

have great diverſity,. which ſee collefed in Cowel's In- 

fitutes, tit. De Uſucap. & long, temp. Preſcript. So that 

Briſſenius in his 14 lib. de verb. ſignif: faith truly ; 

That preſcription is an exception founde upon ſo long 

time pait, as the law limiteth for the purſuit of any aC- 

tion. An example may be taken from the ſtatute 1 H, 

8. cap. 4. which enaQeth, That in all ations popular, 

Information ſhall be made within three years after the 

_ oience committed, or elſe be of no force. Of like 

_ is the ſtatute 7 HH. 8. 5 13 which in ſome caſes 

"aKes one year's preſcription ſufici inſt i hoy 

Fang 8 preſe ores ufticient againſt informa 

es frequent repetition of an a&, which at firſt was 

A to by the people of a certain place for their mu- 

on coveyiency and advantage, is called a cuſtom, and 

Rl uch cuſtom being certain and reaſonable in itſelf, 
, commencing time immemorial, and pip conti- 


an onhoue interruption, has obtained the force of a 
ys, «nd 11 ſuch places ſhall prevail, though contrary, to 
X general laws of the kingdom, Co. Lit: 110, 6. ; 


har difference between cuſtom and preſcription is, 
th ws X local as preyailing in a certain proyince, 
ws hy = red, &c. But preſcription is for the moſt 
a _ » being made in the name of a certain, per- 
end ble anceſtors, or thoſe whoſe eſtate hc. has,,-or 

7 politic, and their predeceſſors. Cz. Lit, 1.3. b. 


a 


= 


QC -U --9 
6 Co. 6g. 8 Cr, 62. and fee' 2 Bulft, 206, 1 Rel, 


- Time/and uſage ate effential' parts of 'a cuſtom, and 
therefore no cuſtom is allowable but ſuch as has been 
uſed by title of. preſcription,” viz. time out of mind. 
Co. Lit. 110. b. "The continuance of an uſage from the 
reign of Rich, I. which being the time of a limitation of 
a writ of right, is ſaid to be a good title of preſcription, 
Co, Lit. 11%. oo | i 

Hence it 1s that though a lord of a private manor may 
have waifs and ſtrays by preſcription, yet he cannot have 
the Bona feliniuim & fugitivorum without grant from the 
King, becauſe no man can preſcribe for them, for eve 
peſcripgon muſt be immemorial, and the goods of fe- 
ons and fugitives cannot be forfeited without record, 
which preſuppoſes the memory of that continuance, 46 
Ed. 3. 16. Bro, Eftray. 5 Co. 109. Co, Lit. 114. 


t. What ſhall be deemed a good cuſtem, | and who | bound 
by it. 

2. Manner of alledging and pleading a cuſtom, and how 
a cuſtom 1s deſtroyed. 


1. That ſhall be deemed a good cuſtom, and who bound 


Every cuſtom ought to appear to have had a reaſo- 
nable commencement, and that at firſt it was volunta- 
rily agreed to for the better promotion of trade and com- 
merce, the ſuppreſſion of fraud, the greater ſecurity of 
men in their a and poſſeſſions, &c. and in ſuch caſes 
though the cuſtom be contrary to the Common law, or 
againſt the intereſt of a particular perſon, yet it ſhall be 
good, Dav. 32.6. W TOP 

As a cuſtom that a man, in ploughing his own 
ground, my turn the plough on the ground of his 
neighbour, for this. is for the general good, being in 
favour of huſbandry and tillage, although a particular per- 
ſon receive prejudice thereby. Br, Cuſtom 51. 1 Rol. 
Abr. 560. Dav. 32.6. S, C. | | 

So a cuſtom to dry nets upon the land of another, for 
this is in favour of fiſhing and navigation. 5 Co. 84. 

So a cuſtom to build bulwarks on the lands of another, 
for the ſafety of the kingdom, is good. Dav. 32. b. 
Dyer 60. 6b. | 

So is a cuſtom to pull down the houſes of another to 
prevent the ſpreading of fire. Dav. 32. 6. | 

It is a good cuſtom in a manor, that the homage have 
uſed yearly to chooſe two ſurveyors, to take care that 
corrupt viCtuals are not fold within the manor, and to 
deſtroy ſuch as they find expoſed to ſale there ; for the 
preſervation of men's health is deſigned thereby, and it is 
at the peril of the ſurveyors if they deſtroy any meat that 
is not ſo. 1x Med. 202. 2 Mod. 56. 8. C. © | 

A cuſtom in 1pfwich to chooſe yearly two burgefles, 
who uſed yearly to make a feaſt, and to-fine thoſe who 


was allowed a good cuſtom, upon an habeas corpus, and 
the priſoner remanded. Cro. Yac. 555. 


It is a good cuſtom that every man of the town, that 
hath. an houſe next adjoining, and abutting to the high 
ſtreet, may ſell all merchandizes in his ſhop within the 
ſaid houſe in the time of 'the market, which is held in 
the high ſtreet. 1. Rol. Abr. 560. Butſee 8 Co. 127. 

A cuſtom in Exeter, that every woman taken in adul- 
" ſhould be whipped, is good. 8 Co. x20. 

ut every cuſtom which appears to have been unrea- 
ſonable in itſelf, as being againſt the good of the com- 
mon-wealthi; or: injurious 'to a multitude, tho? beneficial 
to a particular: perſon,. or to owe its commencement to 
the arbitrary will an oppreſſion of a powerful lord, and 
not. to the: voluntary agreement of the parties, is void ; 
nor can any continuance of ſuch a cuſtom give it a ſanc= 
tion, or make that good which was void in its creation. 
Dav. 32. b. 6 Add. 124. 1 Salk. 203. FF 
.-A_cuſtom within” a pariſh, that all lambs fallen and 
bred upon oneitenentent in the ſame pariſh, _ be- 
tonging.to ſeveral owners, ſhall be reckoned together as 


if 


refuſed to make a feaſt, and to impriſon them till paid, 


ſhould pay nothing. Hob. 329. 
A cuſtom to elect a ſupernumerary before any vacancy, | 33. 4. 
to be admitted upon the death of the next prebendary, is| So of the cuſtom of Tann 


the land before the lord, is void ; for a cuſtom that leaves 
it to the arbitrary will of the lord, whether the tenant | 


fine, is againſt reaſon and void, for every freeman may 


26. Daw. 33. b. 1 Rel. Abr. 566. 2 And. 152. 
| tion, this extends not to the King's goods. Dav. 33. b. 


| of doing that, which by the rules of the Common law he 


+= 94 4+ 5G I I IRS. AY PE APIs HH ve tern von et a A A RS EEE ee rh. at be Sz 
_— «hinted T # Sed 4%; Mc - , k 
CITES | EE Io oe DEE IEP 4 hah 2 ; wa FOR . __ w 
* 


n= IG ene T8 WEE hv a4 a rt R 4» 6 , oa” 
NE SH os Ehe ——_— a 
$62 " C t y 0 D N - _ nds ng 

< 


if but one man's, and the tenth ſo counted together paid 
for tithes, is void and unreaſonable; for by this means it 
might happen, that a man might have but one lamb, and 
that ſhould be taken for tithe, and he that had more 


ridiculous and void. Skin. 45. 2 Fon. 199. S. C. 
A cuſtom, that no commoner ſhall put his cattle into 


ſhould ever.enjoy any benefit by 'the common, or not, 
can never be preſumed to have had a reaſonable com- 
mencement. 1 Kol. Abr. 560. Dav. 32. 

So a cuſtom, that the lord of the manor ſhall detain 
a diſtreſs taken upon the demeſnes *till a fine is paid for 
the damage, is void. Lit. Se. 46. Dav. 33. a. 

A cuſtom that every tenant of a manor, that marries 
his daughter without the licence of the lord, ſhall pay a 


marry his daughter to whom he pleaſes. Lit. Sz#. 209. 
The King by his prerogative can only make a corpo- 
ration, conſervator of the peace, &c, therefore in theſe, 
or in other things which highly touch the King's prero- 
gative, no title can be gained by cuſtom or preſcription ; 
as a COonuzance of pleas, to have a ſanctuary, to make a 
corporation, coroner, conſeryators of the peace, &c. Co. 
Lit. 114. 1 Rol. Abr. 566. 

But treaſure-trove, waifs, efſtraies, wreck, to hold 
pleas, court leets, hundreds, infangthef, a park, war- 
ren, royal fiſheries, fairs, markets, frankfoldage, keeping 
of a gaol, toll, &c. may be claimed by preſcription, with- 
out any matter of record ; and a county palatine may be 
claimed by -preſcription, and by reaſon thereof bona fe- 
lonum, &c, alſo a corporation may be by preſcription. 
Co. Lit. 114. b. 

Alſo cuſtoms that bind private perſons do not extend to 
the King ; therefore if lands in gavelkind deſcend to the 
King and his brother, the King ſhall take one moiety, 
and his brother the other ; but if the King dies, his moiety 
ſhall deſcend to his eldeſt ſon, and not according to the 
rules of deſcent in gavelkind, for the King was ſeiſed of 
his moiety jure corone, therefore it ſhall attend the crown, 
and conſequently go to the eldeſt fon. Plow. 205. a. 
Co. Lit. 15. b. Raym. 77]. 1 Sid. 138. | 

So the cuſtom of London, as to retaining goods mort- 
eaged till ſatisfaction be made of the money lent on 
them, extends not to the. King's jewels. 35 Hen. 6. 


' So if a man hath toll or wreck, or {trays by preſcrip- | 
A cuſtom may extend to and give an infant a power 


could not do; as an infant at the age of 15, may make 
a feoffment of lands of the nature of gavelkind ; but this, 
like all other cuſtoms, is to be conſtrued ſtrictly, and in 
ſuch manner as that no prejudice may accrue to the in- 
fant thereby; and therefore ſuch feoffment muſt be for va- 
luable con{ideration, muſt be. made in perſon, and not by 
attorney, cannot . be with warranty, mult be of Jands 
which deſcend to him in gavelkind, and not of lands by 
purchaſe ; and muſt be of Jands in poſleſſion, not in re- 
mainder or reverſion. .. 1 New Abr. 670, 671. 

It is a good cuſtom in a copyhold manor, that a feme 
covert with or without the conſent of her huſband, may 
deviſe her copyhold land to her huſband, or whom ſhe 
pleaſes. Moor 123. pl. 268, Godb. 14, 143. 3 Leon, 
81, 83. 2 Brownl. 218, 

Every cuſtom ought to be certain, or ſuch as may be 
reduced to a certainty, 'for an uncertain thing cannot 
be ſuppoſed to have had a reaſonable commencement ; 
alſo the uncertainty of a cuſtom deſtroys the ſuppoſition 
of its countenance and duration time out of mind. 1 Rel. 
Abr. 565. Dav. 33, Skin. 249. | | 

Hence it is, that a cuſtom that when an infant is of 
ſuch an age that he can count twelve pence, or meaſure 
an ell of cloth, that he may make a feoffment, is void for 
the uncertainty. Dav. 33: a. 3 Leon. 82. Hob. 225. 


[ 


CU Ss 


that it ought to be at a certain age, thas : 
be og age o diſcretion. + Ori IN 

90 a_..cuſtom, that the tenant of the ». 
comes to ſuch ky place, . Ec, ſhall x kay AS Who firſt 


there, is void for uncertainty, 1 Rot, 4þy Ge 
7 * ay, 


iſtry in ITrel : 

that the lands of that nacure of which ont hich Was, 
ſhould deſcend ſeniori & dignifſimo Viro ſanguinis a 
nomints of him that died fo ſciſed; and it was helq oy 
and the ſtate. 


appear tg 


both for the uncertainty of th 
Dav. 28, 42. g RN IDOS 


2. Manner of alledgins and pleadi | 
a cuſtom is er ; p | pleading a cuſtom, and hw 


A cuſtom of deviſing lands borouch ens); | 
kind, may be alledged A a City, wry ance _ 
not in an upland town, that is neither City nor bh ny 
but a cuſtom to have a way to the church, ang t = 
by-laws for the reparation of the church, and well — 
"8 of the commons, and ſuch like things may be L 
ledged in an upland town, that is neither city nor "An h 

ugh, 
Co. Lit. 110. b. But as to the manner of laying a we 
tom, and the difference between alledging a thing h = 
of cuſtom, or by way of preſcription, ſee 6 C9. 60 "Bl 
113. Cro. Eliz. 441. Poph. 201. Style 417, Lis 
170. 1 Pent. 386. 3 Lev, 160. Carth, 192, ; 

A cuſtom for a way was laid Dud talis habetur conſue. 
tudo quod quilibet inhabitans haberct, &c. and the court 
held it naught, for it ſhould by laid by way 07 fac tri. 
able, viz. 7empore cujus contrarium, &c, uſt fuerunt ha- 
bere. 1 $14. 237. 1 Keb, 836. | 

The law takes notice of the cuſtoms of eavelkind and 
borough engliſh, and therefore it is ſufficient to alledpge | 
generally, that the lands are of the nature of gavelkind 
&c. But other private cuſtoms muſt be ſet forth in 
pleading, that the judges may be apprized of them, and 
where they obtain, and ſo give their deciſions with proper 
regard to them. Co. Lit, 175. b. 

One preſcription or ab may be pleaded againſt 
another, where they are not inconſiſtent, but a preſcrip- 
tion pleaded againſt another, is not good without a tra- 
verſe. Godb. 183. 2 Med. 104. 

_ If one preſcribes to have a way over the land of B. to 
his freehold, B. cannot preſcribe to ſtop it. 9 Co. 59., 

A title gained by preſcription or cuſtom, cannot be loſt 
by interruption of poſſeſſion ten or twenty years, unleſs 
there be an interruption of the right, as by unity of pol- 
ſchon of rent or common, and the land charged there- 
with of an eſtate equally high and pcrdurable in both, 
Co, Lite 114: 

If gavelkind lands are held in ſocage, and the tenure 
is after changed into knight's ſervice, yet the cuſtom 1s 
not altered, for that goes with the land, and not with 
the tenure. 1 Sid. 138. Style 476. 

Lands in Kent were diſgavelled by 31 HH». 8. and a 
a private a& made 2 & 3 £4. 6. to all intents, conſtruc- 
tions and purpoſes whatſoever, and that they ſhould 
deſcend as lands at Common law, any cuſtom to tne 
contrary notwithſtanding ; and the queſtion was, whe- 
ther theſe lands loft by theſe ſtatutes all their other qua- 
lities or cuſtoms belonging to gavelkind, as well as their 
partibility ; and it was = Tad; that they loſe only their 
partibility, Raym. 59, 76, 77. 1 Sid. 77, 135 7 
Lev. 79. 2 Keb. 2858. Hard. 325. 

If lands of the nature of gavelkind, or borough Eng- 
liſh, eſcheat to the crown, and be enjoyed in ſeveral de- 
ſcents, and are afterwards granted out by the crown n 
knight's ſervice, yet they deſcend in gavelkind, Or bo- 
rough Engli/h ; for the law of thoſe places cannot be _ 
trolled by the King's charter, or altered without an 3 
of parliament, 1 New Abr. 679. - 

For more learning concerning cuſtoms in general, jet 
Vin. Abr. and 1 Bac. Abr. tit. Cuſtom.  . 4 

Cuſtom of London. The ancient city of 704 
being the metropolis and chiet town for trade and com- 
merce within the Kingdom, it was neceflary that it 110 


$. C. cited, and ſaid, that ſuch cuſtom is not good, but 


| p TT. : ra- 
have certain cuſtoms and privileges for 1ts better gorene” 
| ment ; 


£$:0U 8 
of 


e of thoſe who trade to, and therefrom, 
for the als bee allowed good by the judgments in 
rp or courts, but have alſo been confirmed by 
abr gf of parliament, viz. Magna Charta, c. 2. 

| 3 Co.-127+ 
= [ct forcſtalls fiſh coming to market within 
-y, and upon complaint to the court of aldermen, 
wn jel there and confeſles the fact, and they ſay that 
8 a Jeſiſt, and be will not promiſe to obey, &c. the 
heſha Ummit him, until he ſignifes to the court that he 
pr) ap "TER . and this is a good cuſtom. 1 Vent. 115, 
"_ To to commit for refuſing to ſerve on the livery, 
is good. 2 Lev. 200. Raym. 447. 1 Mqd. 10. 5 Med. 
| 2 4 to fine and impriſon for opprobrious words 
woke of an alderman, is good. 1Pent. 327. 1 Lev. 
wr But ſee Cro. Eliz. 689. and 2 Salk. 425, 426. 


Farejt. 28. : 


But a cuſtom to disfranchiſe for contemptuous words 
ſpoken of an alderman, is void. 2 Lev. 200. 2 Salk, 
eo impriſon until he takes the oath of an alderman 
of London, is a good cuttom. Afarch 179. 

Cuſtom to impriſon for diſturbing the election of a 
warden of a company, and for not promiſing not to 
diſturb again, doubted whether good or not. Style 78. 

By the cuſtom of Londn, a freeman or citizen might, 
even before the ſtatute of Wills, deviſe his lands and 
tenements, of which he was ſeiſed in fee-fimple, to 
whom he pleaſed, and may at this time deviſe the ſame 
-1 mortmain, notwithſtanding the ſtatute of mortmain, 
&. 1 Rol. Abr. 550. Several caſes to this purpoſe. 
Mort 136, * 8 Co. 127.8. P.. 6 os Bee 
By the cuſtom of London, no attaint lies for a falſe 
verdict given in London. 7 Hen, 6. 32.b. 1 Rol. Abr. 

. 8. G | 1 
Wo Citizen of London, upon an appeal brought by him, 
ſhall not be obliged to wage battle. Staund. P. C. 180. 
1 Rel. 4br. $57.8. Go. © © | | | 

Itisa good cuſtom in London, that the mayor of Lon- 
din may take recognizances of any perſons, being of full 
aze, or women unmarried, for he is a judge of record, 
although the debt was contracted out of London. Fitz. 
Coron, 411. 1 Rel. Abr, 557. And fee Moor 871. 
But ſee Cro. Eliz. 186. 1 Leon. 130. S. P. Dubitatur. 

[tis a good cuſtom in London, that they, time out of 
mind, have had the meaſuring of coal, infra portum Lon- 
dn, which extends from Stanes-bridge to London-bridge, 
and from thence to.Grave/2nd, and from thence to Yen- 
lard and Yendale, 1 Rol. Abr. 557. _ 

By the cuſtom of London whores are to be carted, and 
therefore if a perſon calls a woman J/hore in London, an 
ation on the caſe lies in reſpect of the puniſhment they 
ae ſubject to by the cuſtom ; but the party cannot be 
procceced againſt in the ſpiritual court for defamation ; 
for that would be puniſaing him twice for the ſame 
offence, 1 Rol. Abr. 550. | 

There is a cuſtom in London, that when a chaplain 
Keps any woman in his chamber ſuſpiciouſly, a man may 
come to his chamber with the beadle of the ward, and 
enter the chamber and ſearch. 2 Hen. 4+ 12 b. I Rol. 
dir, 557. $. C. | 

By the cuſtom of L-ndoy, if a man commit a horſe to 
at hoſtler, and he eat out the price of his head, the hoſtler 
may take him as his own, upon the reaſonable appraiſe- 
ment of four of his neighbours ; which is a cuſtom 
ſing from the abundance of traffick with ſtrangers, 
Who could not be known to charge them with actions. 
her, 870, 3 Bulſ. 2751. Yelv. 67. 1. Rol. Rep. 449. 
. But if a man leaves ſeveral horſes with-an innkeeper 
mA Lindin, and takes them all away except one, the inn- 
"Oo cannot retain the horſe ſo left till he is ſatisfied 
Ny the Keeping of the other horſes, unleſs there was an 
S"Ement to that purpoſe, 1 Bul/2. 207. (fs: 
"NO commit the horſe of B. to an hoſtler in London, 

© eat out his head, yet cannot the hoſtler ſell him 3 


Trall cuſtoms he; 
ins derogatory to the Coumon law, are 
to he taken © S y p 
Vor, £ 


| ſtrictly ; and there is no cuſtom of London that 


:ch though derogatory from the general law of | 
being for the beneht of the citizens, and_ 
the realm, yt 5 


o 


hath gone ſo far as this caſe, to authorize one man to 
{e]l and convey the property of another. 2: Rol. Abr. $5. 

It was anciently itiſiſted upon, that by cuſtom all in- 
dictments and proceedings for any cauſe, except felony, 
ſhould be tried and determined in London, and not elſe- 


| where ; but it ſeems to be now admitted, that a certiorari 


lies to remove any indiftment from London ; but it is ſaid, 
that by the city charters, the tenor of the indictment 
only ſhall be removed, and not the indiment itſelf, 
Cro. Car. 128. Raym. 74. 3 Mod. 230. Hard. 409. 


y | 6 Med. 246. and ſee 5 & 6 Will. & IM. cap. 11. 1 Keb, 


252: 1. Sid. 155 | | 
| It is no good cuſtom in London, that if any perſon dies 
within any pariſh'in London, and is carried out of the 
pariſh to be buried in any other pariſh, if he is buried in 
the chancel or otherways, he ſhall pay ſo much to the 
parſon of the pariſh where he died, as he ſhould have paid 
1f he had been buried there in the chancel or otherways, as 
where he. was buried; for this cuſtom is againſt reaſon, 
that he that is not any pariſhioner, but paſſing through 
the pariſh lies at an inn for a night, ſhould be forced to 
be buried there, or to pay as if he had been buried there. 
Hobart's Reports 283. between Topſalland Ferrers, 
Beſides theſe and ſeveral other cuſtoms, there is a ge- 
neral cuſtom which is uſually ſet forth by the city, when 


tective; or if any thing newly ariſing within the city 
where remedy was not before orice, ſhould need- 
amendment ; in either of theſe caſes, the mayor and al- 
dermen for the time being, with the aſſent of the com- 
monalty, may ordain fit remedy thereto, ſo as ſuch or-. 
dinance be profitable to the King, for the profit of. the 
citizens, and agreeable to reaſon. See 8 Co. 126, Shin, 
-371,. Sc. CO TO En. WIS þ 

For more learning concerning the cuſtoms of London, ſee 
| a book intitled, Laws and Cuſtoms, &c. of London, and 
7 Vin. Ab.—1 Bac. Abr. tt, Cuſtom of London. 
__ Cufftomo? merchants. Merchants giving charaQters 
of ſtrangers to thoſe who ſell them goods, are liable to the 
| debts of ſuch ſtrangers for the goods ſold, . by the cuſtom 


. be found in _.arrear, upon an account grounded' on the 
cuſtom of merchants, any of them may be charged to pay. 
the whole ſum that both were Par | in arrear. 1 Lill. 
 Abr. 376. And if two joint merchants occupy their 
ſtock and merchandize in common, one of them naming 
himſelf a merchant, ſhall have an account againſt the 


cuſtom of merchants, where a merchant orders his fa&or 
to buy goods of a particular perſon, there the merchant is 
debtor and not the faCtor: But *tis otherwiſe where the 
merchant orders his factor to buy goods generally, with- 
out ſaying of whom ; here the faCtor is debtor, though 
the goods come to the uſe of the merchant, 1 Lzll. 376. 
"The cu/tom of merchants as to bills of exchange, that the 
indorſee ſhall charge the firſt drawer before the indorſor, 
&c. ſee Bill of exchange and Merchant, | 
Cuſtoms ( Coftuma,\ Are uſed for the tribute or toll 
that merchants pay to the King, for carrying out and 
bringing in merchandize. Stat. 14 Ed. 3. cap. 21. 
They are duties payable to the crown for goods exported 
and imported, and are due to the King of common gt ; 


and to export the commodities thereof ; ſecondly, for the 
guardian of, and maintains all the ports, wherein the 
that the King proteas merchants from enemies and pi- 
& antiqua cuſiuma, which is payable out of our own native 
parva cuſtuma, which are cuſtoms payabe by merchants, 
ſtrangers, and denizens ; and theſe began in the reign of 
Ed. 1. when the parliament granted him 3d. in the 
pound for all merchandizes exported and imported. bg, 
I65. But that which is granted by parliament, is pro» 
perly called a ſub/idy ; and ſometimes granted to the King 


tonnage, 2 duty granted out of every ton of wine im- 


7Q ported, 


any of their proceedings is called in que ion, viz. thatif, 
any of their cuſtoms heretofore uſed prove hard or de- 


of merchants. Lex Mercat. c. 10. f. 69. If two perſons 


other, and charge him as receiver, Co. Litt. 172. By the 


firſt, becauſe the ſubjeCt hath leave to depart the kingdom, - 
intereſt which'the King hath in the ſea, and as he is 
commodities are exported or imported ; and laſtly, for : 
rates. Dyer 43. The word cu/tomscomprehends magna 


commodities, as for wool,. woodfels and leather ; and. 


for life; and thete are ſeveral ſorts of theſe ſubſidies, as 
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ported, which was firſt granted by parliament to King 
Edw. 3. and poundage, a ſubſidy granted for all goods 
exported and imported, except wines, &c. and is uſually 
the twentieth part of the value of the goods, or 12d. in 
the pound ; and this was firſt given to Her. 6. for l:fe. 
1 Nelf. Abr. 583, 584. In the reign of Edw. 3. it was 
enacted, that no new c/toms could be levied, nor ancient 
increaſed, but by authority of parliament. 2 nf. 60. 

By magna charta, 9 Hen. F c. 30. merchants may buy 

and ſell by the ancient and right cuſtoms. See 2 Inft. 
8. 

” The ancient accounting for cuſtoms, ſtat, de Scac. 51 

H. 3. f. 5- /- 6: : 

The cuſtoms upon wine, cloth, &c. ſuſpended, St. de 
Staunford, 2 Ed. 2. 

Credit ſhall be given to merchants papers for the value 
of his goods, 27 Ed. 3. ft. 2. c. 26. 

No maſter ſhall loſe his ſhip for a trifle not cuſtomed 
without his knowledge, 38 Ed. 3. c. 8. 

No cuſtomer or comptroller ſhall have ſhips, or meddle 

with the freight, 14 R. 2. c. 10. or keep wharfs or taverns, 
7-Þ , 4, 7 os Rn | 
. Officers of the cuſtoms ſhall have their offices at will, 
14 2610-37 M26 1-6-4 6 13. 21: 
6. 'c- $- 

Cudney and comptrollers ſhall reſide upon their 


offices, and not make deputies, 1 H. 4.c. 13. 4 H. 4.| 


C. 20. 
Ships ſhall he laden and diſcharged in the great ports, 


_ and not in creeks, 4 H. 4. c. 20. 


The ſearchers ſhall reſide on their office, and make no 


deputy, nor take more fees than ſhall be appointed, 4 
4. 6. 21. | 


No common hoſtiler ſhall be an officer of the cuſtoms, 
11 H. 4. c. 2. | 
og officers ſhall not be abſent above three weeks, 13 
4: ES » | 
Officers concealing the monies received to forfeit treble 
value, 3 H.6.c.3. 18 El.c.g. /. 5. 
Shall give diſcharges for cuſtoms paid, 11 HT. 6. c. 15. 
Sealing blank cocquets prohibited, 1x H. 6. c. 16. 
Officers not to-have ſhips, wharfs or taverns, 2 H. 6. 
Ce Je. 


. Penalty of 4ol. on officers diſtraining ſhips or goods 
unduly, 28 H. 6. c. 5. | 


Offices how to be granted, 31 H. 6. c. 5. 
Subſidies granted to the King for life, 12 £9. 4. c. 3. 


6 H. 8. C. I4e. 


One man's goods not to be entred in another's name, 
3 H. 7. c. 7. repealed, 1 H. 8.c. 5 
Certificate to be made of goods removed to another 
port, 3 FM. 7. c.7: 11 HH. 7. c. 0. 
| No common officer in a borough to be a cuſtomer, 3 
Hl. 7.-& 7 
0 ion made denizen ſhall pay alien's cuſtom. 1 7, 
JC to L3H. 7. 14. 22 4. 8.'c. 8, 7, 
One Engliſhman may enter goods in another Engliſh- 
man's name, 1 H, 8. c. 5. but not to defraud the King 
of his cuſtoms, 2 & 23 Ed. 6. c. 22. / 
Subjects ſworn to foreign princes to pay as aliens, 14 
& 15 H.8.c. 4. | | | 
Returning to be reſtored, and have a writ out of Chan- 
cery, 14 & 15 H.8.c. 4. /. 3. 
enalty on officers giving falſe certificates, 33 H. 8. c 
L þ Somable goods to be laden and landed in the day- 


time and in an open place, 1 El. c. 11. 
Penalty on officers concealing offences, 1 El. c. 11. /. 


This a&t not to prejudice certain Je counties, 1 E], 
c--IE. [. 82: 

me of the ſubſidies of tonnage and poundage, 12 
Car. 2. C. 4+ | 

Rates on merchandize, Car. 2. cap. 4.— 

Appropriation of duties to aggregate and general funds, 
1 Geo. 1. c. 12. 3JGeo. 1.c. 7. 12 Geo. 2. c. 21, 

Fiſh exported not to pay, 12 Car. 2. c. 4. /. 5. 


Goods imported into ales, and thence into England, | 
-without paying cuſtoms, forfeited, 20 H. 6. c. 7. 


C Us 
| Goods which may be exported, 12 Co - 
| Divers goods imported in foreign i dF of Io. 
__ Lia Car, S c. 18. /. 18, ed aliens 
enalty. on officers of cuſt : W 
ſhips un uly, 12 Car. 2. c. i8. / "on Privilege to 


A duty on French ſhips, 12 Car. 2. c. 


18 
A warrant of aſſiſtance to be / "ſs 
ranted to 
cuſtomed goods, 12 Car. 2. c. 6. arch for un. 


For preventing frauds in t | 
2. + 8 gn 1h 190 Con, 13 & 14 Cer, 
No ſhips ſhall be above three days ; . 
Graveſend, 13 & 14 Car. 2, c. 11. Sx coming from 
Ships not to take on board =£ 
OY 9 @ onal © 1; 
ers of t ns m: Kh ; 
$. < It [. 4. Per ons ny arch Wig, 13. 14 Cay, 


The penalty of abuſing officers, 13 & 14 Car, 2. FR 
Foreign built ſhips not to have the privile ; 
liſh, 13 & 14 Car. 2.c. 11. {. 6. bn; 
Goods not to be landed or water borne h 
of an officer, —Nor carried coaſtwiſe with 
13 & 14 Car. 2.c. Hl. 
landing, {6bid. /. 14. ; 
Officers were diſabled, 13 
W.S& M. c. 5. /. 23. 
"There ſhall be no party jury in cauſes of the cuſtom: 
13 & 14 Car: 2. c. I. /. 11. | ; 
Penalty on officers guilty of bribery, 13 14 Car, 2, 
c. II. /. 19.—-Penalty on perſons offering bribe, 9 Ge, 
2. Co 23. f. 24. | | 
Goods not to be brought from the Netherlands or Ger- 
many, 13 & 14 Car. 2. c. Il. f. 23. 
Penalty on French ſhips not paying duty, 13 14 
| Car. 2. C. II. f. 24. | | 
For the rating of vinegar, perry, rape and cyder, 1 3 
& 14 Car.:2..c. 11. /-25.. tl 
Defendants may have commiſſion to examine wit- 
| nefſes beyond ſea, 13 & 14 Car. 2. c. 11. /. 29. 
| Penaities of extortion, 13 & 14 Car. 2. c. 11. /. 24, 
Duty on ſmall ſhips going to the Mediterranean, 13 
& 14 Car. 2. C. Il. /. 


| Veſſels of fiſh excepted, 13 & 14 Car. 2. c. 11. /, 
30. 


s$ outward bound he. 


ut in preſence 
out a cocquet, 


/- 7- King to appoint ports for | 
& 14 Car. 2. c, Il.ſ.8. , 


Penalty for reſiſting officers of the cuſtoms, 15 Car, 
6 Fo fe 39. | 
Allons duties taken off from native commodities, 15 
Car. t; 0c - 
The impoſt 1690 laid, 2 ill. & Ma. ft. 2. c. 4. 
The impoſt 1690 continued and made perpetual by 9 
Ann. c. 21. & J Geo. 1.c. 9. and part of the South Sea 
fund. | 
During the continuance of the a&t 2 /Y. & M. Pt. 2. 
'c. 4. there ſhall be an office in London to receive the mo- 
nies, 2 IV. & M. ft. 2. c 10. f. 20.—Officers fees for 
extraordinary attendance, 6 & 7 JF 3. c. 7. /. 14. 
The impoſt 1692 continued and made perpetual by g 
Ann. c 21. & 3 Geo. I. c. 9. and part of South Sea 
fund. 0 WE CIIAR t 
Notice to be given of importing alamodes, 4 JF. & 
| A. c. 5. fe 14. 
Penalties on inſuring prohibited or uncuſtomed goods, 
4 W.& M.c. 15. |. 14. | 
| Commiſſioners to be ſworn before the barons of the 
Exchequer, 6 W.& M.c.1.f.5. , 
Any one may ſue for penalty of inſuring uncuſtome 
goods, 8 & g IV. 3. c. 30. 
* How debentures are to be allowed, 7 & 8 IP. 3- c. 10. 


» I2, 
/ Additional duty on French goods, 7 & 8 I. 3. c. 20 
/. 3-— Made perpetual, 1 Geo. 1. c, 12. and part of aggre- 
gate fund. Pins 
'The new ſubſidy and other duties granted to N'"5 


| /illiam for life, 9 & 10 W. 3. c. 23.—Drawback ol 


plantation ſugar, 9 & to JF. 3. c. 23. Y 4 8, g. 2 4m 
c. 9. {c 3. a TE 
Feed, r Geo. 3. /f. 1. during his Majeſty's lite, 


towards civil liſt, and made part of aggregate fund. _ 


GC U $ 


The export duties upon woollen manufaCtures, corn, | 


; way, 11 & 12/V. 3. c. 20. 
oo prog ſubſidy granted, 2 & 3 Ann. Cc. 9. 

The duties, 2 Ann. c. 9. made perpetual, and part of 
the aggregate fund, 1 


64s two third ſubſidy granted, 3 & 4 Aun. c. 5.— 


ade perpetual, and part wal the aggregate fund, by 7 
7, 1 Geo. 1. & 12. OC. 

—_— the cuſtoms extended to Scotland, 6 Ann. c. 

gy of treble value againſt perſons to whoſe 

hands uncuſtomed or prohibited goods ſhall come, 8 

—— I7» . . 

or RAR, of Trained goods to give ſecurity for coſts, 8 

Ann. c. 7+ þ- 03+ | | 
Forfeiture of double drawback on perſons to whoſe 

hands certificare goods ſhall come, 8 Arn. c. 13. /. 16. 
Continuance of the officers fees, 8 Ann. c. 13. /. 26. 
Penalty on officers imbeziling goods, 8 Ann. c. 13. /. 


Lead officers of cuſtoms, exciſe and ftamps, perpe- 
tated, 9 Ann. c. 21+ fo 12. 
- Deputations of the officers do not ceaſe by the death 


or removal of the commiſhoners, 12 Ann. ft. 2. c. 8. |. 


Fpculloized goods that have been warehouſed twelve 

months to be publickly fold, 12 Ann. /t. 2. c. 8. /. 11. 
Drawbacks to continne as long as duties, 3 Geo. I. c. 
. f. 40. | 

"Nha not to be imported in- caſks of leſs than 20 gal- 
Jons, 5 Geo, I c. 11. fed?. 2. 27 Geo. 2. c. 18. fog 

Penalty on taking in goods at ſea to be run, 5 Geo. 1. 
(11. /. 4. 

Corda Fie to be produced from Ireland of the landing 
of goods, 5 Geo. I. c. 11. /. F* 

Forfeiture on landing prohibited or certificate goads, 5 
Geo. 1. c. 11. f. 6. 

Package of certificate goods not to be opened in port, 
5 Geo, 1. 1. fe 7. | | 
Officers may enter ſhips of 50 tons hovering on the 
- ;toalt, &c.. 5. Geo: 16 6 11% | 
| mouny on colluſive ſeizures, 5 Geo. I. c. It. /. 24. 

In trial relating to cuſtom and exciſe, evidence may be 
given of an officer's authority, &c. as of a fact, 6. Geo. 1. 
21. f.24. 11 Geo. I. c. 30. 2. | 

Rehiſting officers to the number of eight, to be tranſ- 
ported, 6 Geo. 1. c. 21. /. 24. to the number of five, 8 Geo. 
1.c. 18. /. 6, 


Officers may ſtop and warehouſe cuſtomable goods till 
claimed, 6 Geo. 1. c. 21. /[- 39: 

Where claimer intitled to coſts, 6 Geo. 1. c. 21, 41. 
_ Time for exporting imported goods enlarged to three 
years, 7 Geo. I. c 21. /« 10. nu 

The export duties on goods of Britiſh product, except 
om, &c. taken off, 8 Geo. 1. c. 159% 


. 


Dying drugs may be imported free, 8 Geo. 1. c. 15. /. 
IO, | 


A duty on dying drugs exported, 8 Geo. 1. c. 15. ſc 
; 


The rates on beavers ſkins leflened, 8 Geo. I. c. 1 5. J 
13, | | | 
The duty on pepper reduced, 8G. I. c. I$.:f. 15> 


uties on cloves, mace, and nutmegs, aſcertained, 8 
eo. I.c, Is. |. $7. | 


Boats on the Thames, &c. with more than four oars to 
be forfeited, 8 Geo. 1. c. 18. rh * 


Penalty on receiving run goods, 8 Geo. I. Cc. 18. /. 


. 


Io, 
A capias to 
goods, 8 Geo. 1. c. 18. £8; 

Seizures of (mall ſhips, horſes, &c. may be proceeded 
MN by juſtices of peace, 8 Ges. I. c. 18. /. 16. 


ocds unſhipped from coaſting veſlels before the coc- 
quet produced, Ec. forfeited, 8 Geo. 1. c. 18. /. 18. 


ore1 


* oretign poods unſhipped without the preſence of an | 


dlicer forfeited, 8 Geo. 1. c. 18. /. 18. 


ditional, duty on apples, 8 Geo. 1. c. 20. if 40, 11 
0. 1: G 7: ſe 11. 10 Geo, 2. 27. [;, 1. 


Geo. I. Cc. 12. 3Geo, I.c. 18, 5 


go in the firſt inſtance againſt runners of | 


cvs 


Purchaſe of wool-key for the cuſtom-houſe, 8 Geo. t, 
C. ZL, ; Y.0 
"The cuſtoms in England and Scotland may be put un- 
der one or two commiſſions, 9 Geo. I. c. 21, on 
Foreign goods carried coaſtwiſe, otherwife than by 
certificate, forfeited, © Geo. I. c, 21. /. 8. 
Goods unrated, before rated in a new book, 11 Geo. 
Lo. 6x4; 


Officers may purchaſe goods at 10 per cent, above the 
importer's rate, 11 Geo, 1. c. 7. /. 8. 

Penalty of concealing run goods, 11 Geo. I, c. 30. 

Run goods offered to ſale may be ſeized by any perfon, 
I1 Geo. 1. c. 3. /. 18. 

Run goods ſold may be ſeized by the ſclier, 11 Geo. 1, 
c. 30: {6.20; 
of 5 tea, coffee, &c. how to be ſold, 12 Ges. 1. 
&. 28. /. i. | 

No officer of cuſtoms or exciſe to deal in tea, coffee, 
brandy, &c, 12 Geo. I. c. 20. /. 7. 

The onus probandi to lie on the claimer of foreign 
goods, 12 Geo. 1. c. 28, /. 8. 
Condemned ſhips may be uſed by officers of cuſtoms, 
fc. 12 Geo, I. c. 28. [. 14. 

The juſtices to caule ſeizures to be appraiſed, 12 Geo, 
L. c. 28. /. 16. | 

Officers impowered to open the package of certificate 
goods, 12 Geo. 1.c. 28. ſ. 17. 

Certificate goods ſhipped without warrant or preſence 
of an officer forfeited, 12 Geo. 1. c. 28. /. 18. | 

Warehouſe goods to be ſold, unleſs the duties be 
paid, &c, within ſix months, 12 Geo. 1. c. 28. /. 19. 

No drawback to be allowed for tobacco, or other fo- 
reign commodities exported to the /ſle of Man, 12 Geo. 
l. c. 28. [. 21. | | 

Perſons in priſon for frauds relating to the cuſtoms or 
exciſe to plead within one term, otherwiſe judgment; 
12 Geo. 2. c, 29. |. 27. | 

None but the attorney general or officers to file infot- 
mations relating to the cuſtoms or exciſe, 12 Geo, 1. c, 
28. /. 28. | 

FA of indemnity for offences againſt the laws of cuſ- 
toms and exciſe, 9g Geo. 2. c. 18 Geo. 2. c. 28, 

Perſons deemed ſmugglers, and the penalty on ſuch, 6 
Geo. 2. c. 35. /. 13+ | 

Perſons loitering near the coaſt, &:c. 
be impriſoned, g Geo. 2. c. 35: }[- 18. 

Tea, brandy, &c. offered to ſale may be ſtopped, 9g 


Geo. 2. Cc. 35. /. 20. 
35 /: goods, 


to run goods, to. 


Penalties on carrying run Geo. 2. c. 35. ſ, 21. 
Tea or brandy in ſmal} parcels may be ſeized on 
board hovering ſhips within two leagues of the coaſt, 
9 Geo. 2. c. 35. /þ. 22. | ; : 

Foreign goods unſbipped within four leagues of the 
coaſt forfeited, 9 Geo. 2. c. 35. fe 23. | 0 
_ Penalty of bribing officers, &c. 9 Geo. 2. c. 35. /. 24+ 

Concealed goods not reported, forfeited, g Geo. 2. c. 
26. þ. 27. | 

5: aliy obſtructing officers on ſhip«board, tranſpor- 
tation, 9 Geo. 2. Cc. 35. þ. 28. | | 

Officers may ſearch coaſting ſhips, 9 Geo. 2. c. 35. /- 


Ph trials of ſeizures, the regularity of the ſeizure ſhall 
be admitted, g Geo. 2. c. 35. ſe. 34. | 
' Officers may oppoſe force by force, 9 Geo. 2. c. 35. /« 
N rawbuck on exporting foreign paper taken off, 10 
Geo. 2. C27. fe 4. 
Duty on foreign oyſters, 10 Geo. 2. c. 30. | 
'Claimers of ſeized ſhips to give ſecurity for coſts, 15 
Geo. 2. c. 31. |. 7. | 
Foreign goods may be taken out of warehouſes and re- 
freſhed, 16 Geo. 2. c. 3I. /. 8. 
Glaſs beads to pay as great bugles, 17 Geo. 2. c. 31. 
Smugglers before the 1ſt of May 1745, indemnihed, 
18 Geo. 2. c. 28. . 1. | 
Perſons charged with being armed and aflembled for 
the running of goods, Ec. and not ſurrendring purſuant 
;to order of council, attainted of felony, 19 Geo. 2. c. 34. 
| 26 Geo. 2. c, 23. (continued by 4 Geo. 3. e. 12.) 


Order 


Order for ſurrender to be publiſhed in the Gazette, | 
19 Geo. 2. c. 34. /. 2. 


p Harbouring oftenders, tranſportation, 19 Geo. 2. c. 34: 
1 OT forcibly done to cuſtomhouſe officers, &c. to 
be made good by Lundred, Ig Geo. 2. c. 34. /. 0. 
Reward of diſcovering accomplicies, 19 Geo, 2. c. 34. 
> | 
- Offenders againſt the cuſtoms indemnified on condition 
of entring on board his Majeſty's ſhips, 19 Geo. 2. c. 34- 
/. 13. JO Geo. 2. c. 29. | 
On information for ſeizures the perſon who ſeized the 
coods not to pay Coſts, if there was a probable caule : 
and in actions, &c. for the ſeizure, the defendant excuſed 
from coſts, if probable cauſe, 19 Geo. 2. c. 34. /- 16. 
AJl offences againſt the laws of the cuſtoms, and all 
' monies ariſing from any cuſtoms, &c. excepted out of 
eneral pardon, 20 Geo. 2. c. 52. . 28, 39. 
The laſt ſublidy of poundage granted, 21 Geo. 2. c. 2. 
Drawback on ſugar refined in Great Britian and ex- 
ported, 21 Geo. 2. c. 2./. 7. 32 Geo. c. 10. . 8. 
Candles, ſoap, and ſtarch, to be imported in package 
of two hundred weight at leaſt, 23 Geo. 2. c. 21. /. 27, 
No ſpirituous liquors imported in caſks leſs than 60 
oallons to be entred for exportation, 28 Geg..2. c. 21, 
Teaabove fix pounds in Br:tifh ſhips come from abroad, 
and not employed by the Eaf?-India company, forteited, 
28 Ges. 2.c. 21. | ER TY 
Smugglers indemnihed from offences before 1it of ay 
1757, on entering to ſerve as ſailors, 30 Geo. 2. c. 29. 
Additional ſubſidy 1759, 32 Geo. 2. c. 10. 
Allowance to the importer of tobacco, 32 Ges. 2. c. 


wr : : PIES Feng 
eflels or goods ſeized to be publickly ſold, after con- 
demnation, at ſuch places as commiſſioners ſhall appoint, 
3 Geo. $6.22... | 

For cuſtoms on particular commodities, ſee the reſpefive 
heads. | | 

Cuſtomary tenants, (Cu/tumarii, vel tenentes per 
conſuetudinem,) Are ſuch tenants as hold by the cu/tom of 
the manor, as their ſpecial evidence. 'Thete were anci- 
ent bondmen, or thoſe that held tenura bondagii : Et 
omnes illi qui tenuerunt in bondagu tenura ſolebant wvacari 
cuſtumarit. - MS. de Conſuetud. man. de Sutton-C3lfeild 
de an. 3 Ed. 2. See UUindas and Copyhold,. | 

Cuſfomhouſe, Ts a houſe in ſeveral cities and port- 
towns, as London, &c. where the King's cu/toms are re- 
ceived, and all buſineſs relating thereunto tranſacted. Sec 
12 Car. 2. cap. 4. | | | 
_ Cuſtoms and ſervices, (Conſuctudinibus & ſerviciis, ) 
Is a writ of right cloſe, which lieth againſt the tenant, 
that deforceth his lord of the rent or ſervice due to him. 
Of this ſee more at large in the Old Nat. Brev. fol. 77. 
F. N. B. fel. 151. and Reg. Orig. fe. 156. 

Cuſtos brevium, Ts the principal clerk bclonging to 
the court of C:-mon Pleas, whoſe office is to receive and 
keep all the writs, and put them on files, every return 
by itſelf; and at the end of every term to receive of the 
prothonotaries all the records of Ni; prius, called The 
 poftea; for they are firſt brought in by the clerk of the 
aſhiſe of every circuit to the prothonotary that entreth the 


iflue in that matter for the entring of the judgment ; and | 


then do the prothonotaries get of the court a peremptory 
day, for every party to ſpeak what he hath to alledge in 
| arreſt of judgment, which day being paſt, he entreth the 
verdict and judgment thereupon into the roll of the court ; 
and that done, he doth at the end of the term deliver 


over to the cu/tos brevium all the records of Ns privs, | 


which came'to his hand that term ; which received, he 
bindeth into a bundle, and puts them in proper places, 
The cu/tos brevium alſo maketh entry of the writs of co- 


venant, and the concord upon every fine, and maketh | 


forth exemplifications and copies of all writs and records 
in his office, and of all fines levied. The fines after 
they are ingrofled, are to be divided between the 
cuſtos brevium and the chirographer ; whereof the chiro- 
grapher keepeth always the writ of covenant and the 
note ; the cuſtos brevium keepeth the concord and foot of 
the fine ; upon which foot the ch;rographer doth cauſe the 


| This office is in the King's gift, 


| 


| De odio & atia, Reg. Orig. fel. 133. 


; 


C-U I 


proclamation to be indorſed, when they are all TP FRI 


here is alſo a 0 

<, who fileth rar 
and all warrants of 
out the records of 


brevium & rotubrum in the King's Ben 
writs as are. there uſed to be filed, 
attorney, and tranſcribeth or maketh 
Nif eps, cs 

Tultos cygnorum Regis. $ee King ; 

Tuſtos placitowm cozonae, Bron ig wan-herh, 
This ſeems to be all one with him whom we call b 
rotulorum: Of this officer mention is made in the = 


Cuſtos rotulozum, 1s he that hath the | 
rolls, or records of the ſeſſions of peace; ——_ : a 
lieve, of the commiſſion of the peace itſelf, Land Ez. 
ren. bib. 4. cap. J+ pag. 373+ He is always 1 juſtice of 
peace, and quorum, in the county where he hath his office; 
and by his office is rather termed an officer or miniſter 
than a judge, becauſe the commiſſion of the peace lycth 
by expreſs words this ſpecial charge upon him. ud ad 
dies & loca predifa,  brevia, proceſſus & indiftamentg 
+: wi cordam te & alits ſocits tuis venire fac, Lamb, 
ibid. | 

By flat, 3 & 4 Ed. 6.c. ri. ſe. 3. The Lord Chan- 
cellor ſhall, without any bill ſigned with the King's hand 
appoint ſuch perſons to be cu/tos rotulorum within every 
ſhire as ſhall be thought meet. And the perſons {o ap-- 
pointed may exerciſe the office by deputy, in as ample 
— as if the a 37. Hen. 8. cap. 1. had never been 
made, 

Set. 5. Provided that the archbiſhop of York, the 
biſhop of Durham, the biſhop of Ely, the chancellor of 
the duchy of Lancafter, and. all perſons to whom the 
| King or his progenitors by letters patent or ad of par- 
liament have granted any liberty to ordain any of the faid 
offices of cuſtos rotulorum, ſhall enjoy the ſame liberty, 
See Clerk of the peace, and 2 U»/?. 674. 

_ Cuſtos of the {p'rit::alities, Cu/tos ſpiritualitatis 
vel ſpiritualium, Is he that exerciſeth ſpiritual or eccle- 
of the ſee. "The appointment of whom, by the Canon 
with us in Englaud, to the archbiſhop of the province by 
preſcription: Howbeit, divers deans and chapters (if 
what Gwin ſays in the Preface to his Readings be true) 
do challenge this by ancient charters from the Kings of 
this land. Cowell. 

Tuitos tempozalium, (Cuftos temporalium) The per- 
ſon to whoſe cuſtody a. vacant ſee, or abbey, was com- 
mitted by the King, as ſupreme lord : Who, as a ſtew- 
ard of the goods and profits, was to give account to the 
eſcheator, and he into the Exchequer, His truſt conti- 
nued till the vacancy was ſupplied by a ſucceſſor, who 
_ obtained the King's writ De re/titution? temperalium, 
which was commonly after conſecration, yet fometimes 
before. 3: | 

Cultss treugarum, Keeper of the truce, Edward 
the Third conſtituted by commiſſion two keepers of the 
truce between him and the King of Scots, with Nos vel- 
lentes treugam five ſufferentiam frediftam quautum ad 
nos pertinet obſervart, &c, Rot. Scotiz 10 Ed. 3. M 
56, intus. [224-5 
po i, e. Cognitus, known. Bn 
Cutlers, The cutlers of Hallam/hire in Yorkſhire 1n- 
 corporated, 21 Fac. 1. c 31. What apprentices, and 
for how long time they may take ; and penalty of ma- 


| kin knives, &c. without putting ſteel into the edges, 


21 fac. 1.c. 31. ſed. o, 7. 
Cutter of the tallies, Is an officer in the Zxchequer, 


that provideth wood for the allies, and cuts the ſum 


| payed upon them, and then caſteth the ſame into the 


- Court to be written upon. 

Cutting out tongues. See aim, 

Cutts, Flat-bottomed boats uſed in the channel for 
tranſporting horſes. A. D. 1474. when King Edward 4- 
came to Dover, the duke of Burgundy, to h<!p his pallages 
ſent 500 boats of Holland and Zealrnd, called cutts, 
which are flat and low, built very commodioully for 
| tranſporting of horſes. Stow, Annal. p.,412:- 


Cut:work, See Point, - Cuva, 


N 4 REO PIs CO Te Ones TICIVEIEEEE et 
+ 4 i ſo" REPIETTTY Cn ns T4 4” of hb. 3 Art Coe na) Pe EDEN ALD 5 * (EF EE IEY Lo 
_ _— th Pr 7 hind ek IS > 1x bp 6 FER Ons TY hn ey ES aa OV 5 Y WF; 
. han Wer WOO UII TE Ou enter a etenk pected ole ines >: 4 note SE EE cies cated. als MS 2h Sha CAP ORES , 
<a rtr e Ys Ty COLD eV DR It ins AO Ye EC ERIE EI hots HR EIS ie SOIT WET RO OUI SAT TIT, Ws 4 . 
EE 2 Le A CEE: AER es nt as es RNS 


R Y na " TI YT PI IIf5 I 4 
"ee OR OT oy La OS PR IP RAR FAT ns 


faſtical juriſdiftion, of any dioceſe, oring the vacancy 


law appertains to the dean and chapter ; but at preſent 
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Ciiva, Gall. cuve, Ang]. keever, A tub or brewing- | 


ſz, Vid. Cuna- [t alſo ſignifies the ſame with cupa, 
yellet. 


a cups | . | 
"name. Is a word in the ſtatute of 11 H. 7, c. 4. for 
| han of tin into that faſhion, as it 8.4/4 to be 
" :d. for the better carriage of it into other places. 
ee ela A long garment, cloſe upwards, and open or 
Jarge below - Matth. Paris. ſpeaking of the citizens of 
FRE tells us, they were Sericis veſtimentis ornati, Ccy- 
ladibus auri textts circundati. Anno 1230, 

Cyder. See Ercile. ; 

Cyncbote, The ſame with Tenegild, 


Cyppus, ——Etf debent habere amerciamenta de expedi- | 


——Ryley's Placit, Parl. fol. 652. Du Freſne, 1n his 
New Glofſarium, ſays it ſignifies rete, a net; but quere. 
[n the authority before cited, it ſeems rather to ſignify a 
ſort of berries 3 poſhbly hips and haws., Cowell, edit. 


tatione canumy mel & nuces, & cyppos per "Freie i hi 


"Corath, i, e. Tusjurandum elettum, viz. Duod quis 
cum altis conjuratoribus a majori numero elettts preſtat : 
We read it among{t the laws of King Athel/tane, cap. 15, 
viz. Et jurant quod ullud pecus intertiatum, (1. e ſequeſtred) 
in peculio ſus natum eſt, ſine rimath & ſtet. theſ. cyreath, 
i. & Fusjurandum electum ſuper 20 den. | 
Cyrithyyce, (Sax.) Jrruptio. in ecclefiam, LL. Eccl. 
Canuti Regis. | 11 
Cytickleat, Is a Saxon word, ſignifying a tribute due 
to the church, /eigal ecclefie, ecclefue cenſus,  primitias 
feminum quiſq ; ex eo dato domicilio in ” 1þ/e natali die do- 
mini commoratur. Spelm. de Concil, vol. 1. fol. 125. 
See Churchellet. - Sec alſo the hiſtory of this cuſtom in 
Kennet's Parach. Antiq. p. 603. | 
Cywgrapher. . See CH rapher. 
Cyypus, / Scrrpus, ruſhes.) It was in: old times a 
common practice, (and is ſtill in ſome places retained, 
more eſpecially in WYales,) to bring ruſhes, and ſtrew 
the body of the church, for -the convenience of warmth, 
and better kneeling. And hence it was laid as a cuſtoma 


ſervice on ſome perſons, that they ſhould find the church | 


with ſtraw in winter, and with ruſhes in ſummer. 


In ordinatione domini Jocelini epiſcop. Bath. ſuper theſau- | 
raria eccleſie Wellenſis, fafa an. 1226.——Ordinatum | 


eſt ut theſaurarius inveniat cyrpos per e@/tatem. Reg. Dec. 
4 Capit, Well, MS. Cowell, edit. 1727. | 


D 


Y (Fr.) A word affirmative for yes. Law. Fr. 
it, | | 
 Dacra, Johannes Birt poſurt in quandam navem decem 
Gacras czrei laneati 2.3 Aug. 39. Eliz. Placit. an. 41. Eliz. 
Tagenham and Havering. The breach in the levels 
avering and Dagenham repaired, 12 Ann. /t. 2. c. 
17. And captain Perry how ſatisfied for ſuch repairs, 7 
eo. 1. ff, 1.c. 20. ſett. 32. | 
Daggerius, ( Daggardus,) Gall. dagne, Brit. daga, 
nzl. dagger .—— Habentes cultellos, quos daggerios vul- 
_ $artter dicunt, Henr, Knyghton in Ed. 3. 
Dazus, See Weis, | 
Dais, See Deis. , | : 
Takir, By the ſtatute De compoſitione: ponderum && 
menſurarum, 51 H. 3- a laſt of hides conſiſts of twenty 
caktrs, and every dakir of ten hides ; but by the 1 Fac. 
. 33- a laſt of hides is twelve dozen. See Dicker of 
leather, 
Dalmatica, A. garment with large open fleeves, uſed 


it firſt only by biſhops, ſo called, becauſe it firſt came 
from f78r-Be i ao f 


embria neve erret huic fine lege laevis.” 
, Dalus, (Dailus, dayla,) A dale, a valley, or low. 
ON Et in eadem villa terram trium carrucarum, && | 
i dalos pratr, & unum bulmum. Mon. Ang}. tom. I. 


. 


| relatively, for the wrong which is paſſed before the writ 
brought, and are aſſeſſed by reaſon of the treſpaſs afore- 


Candiaa ut exten/is niteat Dalmatica rugis, ; 


| 


| ſecond (4 ek Arg. ſaid to be clear. 


0D a M 


P+ 680. Et totam dailam mariſci, tam de rofſa, quam de 
prato. Mon. Angl. tom. 2. p. 211. The dali pratt 
abovementioned, feem to be ſuch balks or narrow ſlips 
of paſture, left between the plough furrows in arable land, 
which in ſome parts of England are ſtill called 4-les, and 
dnols. "The old Britiſh do? and deldir, was a vale, And 
the preſent 771 uſe the word dl, for a low meadow by 
a river ſide. And this ſeems to be the original name and 
nature of Dale in Kent, where Ceſar landed, and fought 
the Britains :=Czſ/ar ad Dole bellum pugnavit. Nennius. 
Cowell, edit. 1527. 

Damage, (Damnum,) Generally ſignifieth any hurts 
or hindrance that a man taketh in his eſtate ; but in the 
Common law itis a part of what the jurors are to inquire 
of, and bring in, when an action paſleth for the plaintift : 
for after verdict given in the principal cauſe, the jury are 
aſked touching coſts (which are the charges of ſuit, called 
of the Civilians, Expenſe litis) and damages, which com- 
prehend a recompence for what the plaintiff or demandant 
hath ſuffered, by means of the wrong done to him by the 
defendant or tenant... Cowell. Co. on Litt. fel. 257. 
'This word damage is taken in the law in two ſeveral fig- 
nifications z 'the one properly and generally, the other 
firiftly and relatively ; properly as it 1s in the caſes where 
damages are founded upon the. ſtatute of 2 H. 4. cap. 1. 
and 8 H. 6. cap. 9. where coſts are included within this 
word damages: For damage in its proper and general fig - 
nification, is derived a demendo, when a thing by dimi- 
nution is made worſe ; and in this ſenſe, coſts of ſuits are 
damages to the plaintiff, for by it his ſubſtance is dimi- 
niſhed, But ad the plaintiff declares the wrong done 
to him, to the damage of ſuch a ſum, this is to be taken 


ſaid, and cannot extend to coſts of ſuit, which are future, 
and of another nature. See Co. /ib. 10. fol. 116, 117, 
Damages are a compenſation given by the jury for an 
in os ora wrong done the party before the aCtion brought. 
Co. Lit. 257. 10 Co. 116. | | Fu, 


1. Inwhat ations damages hall be recovered. 


'2. How much damages ſhall be recovered; and in what 
| caſes double, treble, or quadruple damages ſhall be given. 


3. TVhere the court may increaſe or mitigate the damages. 
I. In what ations damages ſhall be recovered. 


At Common law no damages were recovered in any 


| real aftion ; for the detention of the poſſeſſion, Ec. being 
the cauſe of damages, till the right to the land was deter- 


mined, the party could not be ſaid to ſuffer any wrong z 
alſo the burthen of the feudal duties lay upon the tenant 
in poſſeſſion, and conſequently he was to receive the 
who after recovery might have maintained an ation of 
Ral. Abr. 550. 11 Co. 51. 


But in an afliſe, which is a mixt and compendious 
aCtion, the difſeiſee not only recovered his poſſeſſion, but 


| alſo the meſne profits in damages, 8 Co.'50. 4, 1o Co 
| 116. 84: | 26H 


In an ation againſt a reſcuer upon an alias capias in 
B. R. the plaintiff declar'd of a debt due to him, &c. and 
had damages given him for his debt, becauſe by this 
reſcue he fot it, though the writ is only in nature of a 


reſcuer knew that the plaintiff would dec/are for this debt. 
But if in this caſe the ſheriff, &c. had ſuffered a negli- 
gent eſcape, he ſhould only be charg'd with the damages 
in the ſame plea, as the writ ſuppoſeth, and not for the 
debt. Lane 70, Jl. Trin. 7 Fac. in Scacc. Kent. V. 
Kelway. oO of 
In an account a man ſhall recover damages upon the 
ar. gg. in 
pl. 171. Tran. 17 Car. C. B. h EP 
In an aCtion of debt for 2001. upon the ftatute 2 Ed. 6. 


| | the defendant” pleaded the flatute 31 Hin. 8. and that the 
bes See 2 Dy. lands 


for tithes of lands in the pariſh of wr ng alias Royſton, 
7R 


meſne proms until ſome other made out a better right,. 


treſpaſs. 10 Co. 116.4. 2 Inft. 284. Co. Lit. 257. 2+ 


plea of treſpaſs, and though it was not ſhewn, that the 
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lands were diſcharged in the hands of the 
Bretton, at the time of the diſſolution, and iſſue joined up- 
on the diſcharge ; and upon trial at bar, the defendant not 


ou of Mount 


making good his plea, the court ruled the value to be taken as 
confeſſed, becabs the iſſue is joined upon a collateral point. 
And the defendant took not the value by proteſtation, and ſo 
the verdict was given for 200/. but neither damages nor 
cots All. 88. Mich. 24 Car. B.' R., Bowles v. Broad- 
ead, 
| Attachment upon a prohibition, and the plaintiff declar'd, 
that the defendant ſued in the eccleſiaſtical court after a pro- 
hibition granted, for the profits of the office of regiſter, to 
the archdeacon of Huntington z judgment by default, and 
- a writ of inquiry, and damages and coſts tax'd ; it was 
objected, that damages, &c. could not be given in a pro- 
hibition ; but judgment for the plaintiff, for the damages 
and coſts. 3 Lev. 360. Paſch. 5W.& M.inC.B. 
Heywood v. Fofter. f 
| In caſe for reſcuing a diſtreſs for rent, and Not guilty 
pleaded, verdict for the plaintiff whereupon he prayed his 
treble damages, on the ſtatute 2 //. & M. /eff. 1. cap. 5. 
But becauſe he did not ſhew that the diftreſs was appraiſed, 
nor concluded contra formam ſtatuti, he could not recover 
them ; and judgment accordingly. Lord Raym. Rep. 
342. Paſch. 10. W. 3. C. B. Anon.” | 
A#&1on brought in the court of C. B. upon ſeveral pro- 
miſes; judgment by default ; writ of inquiry executed, and 
4241. damages given, error brought in the court of B. 
R. plaintiff in error did not proceed. The court was 
moved upon 3 Hen. 7. cap. 10. that the defendant in er- 
ror ſhould, beſides the coſts, have intereſt allowed him, 
for the ſum adjudged due to him, pending the time of 
writ of error, from the judgment. It was reſolved by the 
whole court that the defendant upon a writ of error brought 
into B. R. ſhould not have intereſt allowed him by way of 
damages, for the ſum adjudged due to him, from the time 
of the firſt judgment, pending the writ of error, For at 
the time of making the ſtatute 3 H. 7. cap. 10. which 
give damages upon the writ of error, all-intereſt was re- 
 puted unlawful ; and therefore that ſtatute could not 
give it; in fat, when intereſt run higheſt, as at 10 per 
cent, intereſt has not been allowed. In writs of error 
brought into the Exchequer Chamber, intereſt is never 
allowed ; and a uniformity in praQtice is to be wiſhed and 
endeavoured. 10 Med. 274, 278. Hill. 1 Geo. 1. B, R. 
Halroi v. Ebizſon. Po 
By the Common law, in every ation of debt, damages 
are given occaſione detentionts debiti, either by writ of in- 
uiry, or by the court. Parker Ch. J. 10 Md. 277. 
Hill [A 4: | : | 
In all actions ex delifto, which are either treſpaſles 
founded on force, or upon fraud, in not performing of 
contracts, damages ſhall be recovered, and theſe are ſuch 
ations as are ſaid to ſound only in damages. 2 New. 
Abr..2- | 
Damages gyen for dower or quarentine, deforced 
where the huſband died fſeiſed,. Sz. 20. Hen. 3... 1. 
Where a lord unjuſtly impleads the feoffment of his 
tenant ſuggeſting the feoftment to be'by fraud, to deprive 
him of wardſhip, the defendant ſhall have his damages 
and coſts. St. Marleb. 52 H, 3. c. 6, 1 
' Damages ſhall be given to the party prevailing in a 
plea for tuit of court, St. Marleb. 52 H. 3. cap. 9. 
Damages ſhall be given againſt the tenant in a writ of 
eutry ſur diſſetin, and in afliſe of mordancefter, writ of 
coinage, aiel and beſaiel. St. Glaucefler © Ed, i. c. 1, 
Exfof. St. Glauc. 6 Ed. 1. Coſts ſhall be given where 
damages are given, bid. 
Damages given in darrain preſentment and quare impe- 
dit. _ St. Weſtm. 2.13 £d.1., 6:5. fe $ +) 
The recovery of damages ſhall not be hindred by a 
fradulent conveyance. 13 El. c. 5, 
Damages to be aſſeſſed ' upon bre 
bonds. 8 IJ 3.c. 11. f. 8. 


ach of condition of. 


2. How much damages /ball be recovered, and in what 
c1ſes double, treble or quadruple damages ſhall be given. 


In a}l ations which ſound in damages, the jury ſeem. 


they think proper ; for thou 
ſpecified and ag 
any circumſtances of hardſhip, 


inſured upon it, and then the ſhip 


 Keb. 569. 8. C. 6 Med. 3os. 8. P. 


' only for the tort done before the ation brought, and 


45. Cro. Eliz. 544. 


ſhall have damages as he hath counted for, for the defen- 


DAM 


hough in contraQts the yery | 
reed on is uſually given, yet if here 


fraud ; 
not ſufficient to invalidate the contradh, the fury uh 


conſider of them, and proportion and miti 
mages accordingly ; as in caſe upon a policy yr ney 
which was-a cheat, for an old veſſel was painted and 
goods of no value put in the veſſel and above 1500/ | 
: was voluntari | 
So on an adtion 47. pede a promiſe or” po bya 
the plaintiff ſhould find the defendant's owl ; the Ph 
declared, though the promiſe were proved, that the wk 
may mitigate the damages ; alſo on demurrer, by whicy 
the ky ar is confeſſed, the jury may conſider of the 
= ances and mitigate —— accordingly, 2 New 
The plaintiff declared upon an a//ump/it t 
horſe a barley corn a nail, doubli ; hs 
avers, that there were thirty-two 
which doubling every nail, came to 500 quart , 
barley ; which bein tried before Hyde, Vs drefted the 
jury to give the value of the horſe in damage, and ac- 
cordingly they gave 8/. and held good. 1 Lev. 111, 


pay for an 
ng every nail, ang 
nails in'every ſhoe, 


In perſonal actions, the plaintiff ſhall recover damages 


therein the plaintiff declares to his damage but in a real 
action he recovers his damage, pending the writ, and 
therefore never accounts to his damage. 10 Ce. 117 a. 
And though damages be given by ſtatute, yet the old 
form remains. 2 I1n/t. 28666 

Alſo in perſonal a&tions, the plaintiff ſhall recover no 
more than he hath counted for, although the jury give 
him more, for he beſt knows the meaſure of his wrong, 
and what he is intitled to. 10 Co. 116. Owen. 45. el, 
1 Bulft. 49. | 
In' treſpaſs for reſcuing a diftreſs, to his damage fo 
much ; if the defendant juſtifies the reſcous upon ſpecial 
matter, upon which it was demurred for the plaintiff, he 


dant hath acknowledged the treſpaſs, and hath not denied 
the damages. - 1 Rol. Abr. 578. 
Where the jury finds greater damages than the party 
declares for, the court may, to prevent error, give judg- 
ment for ſo much as the party declares for, nu!lo habits 
reſpefu to the reſt, elſe the party may releaſe the over- 
plus, and take judgment for the reſt. Yelv. 45. 
Alſo, though the jury cannot regularly give the plain- 
tiff more damages than he Þath counted for, yet may 
they award him coſts diſtinCt and ſeparate from the da- 
mages ; and though ſuch coſts exceed the n_ laid in 
the declaration, yet ſhall the plaintiff recover both ; for 
the damages are given for the wrong, for which the ac- 
tion is brought, and the cofts for the charge of the ſuit; 
the one before the ſuit, and the other in and for the ſult. 
See 10 Co. 115. b, Cre. Eliz. 568. 2 Rol. Rep. 447- 
ae 6g. Yelv. 70. 1 Rol. Abr. 578. 
ard brought an action ___ Hatton Rich de Uxare 

abdufa, and keeping her from him que ſuch a day, 
which was ſome time after the exhibiting of the bill, 
and concluded Contra formam flatuti, After verdict for 
the plaintiff, it was moved in arreſt of judgment, and 
the declaration was held good, notwithſtanding the im- 
pertinent concluſion of Contra formam /fatutt, there bw 
ing no /tatute in the caſe. Secondly, the court reſolved, 
that judgment ſhould be ſtay'd ; for the jury ſhall be in- 
tended to give damages-for the whole time mentioned in 
the declaration. As in treſpaſs, with a continuando to A 
day after the writ brought, the plaintiff ſhall have Judg- 
ment after verdi&, which gives damages by inioqaner 
for the whole time declared for. And Twi/den ſaid, 
"Theſe two caſes were reſolved ; A tradeſmen brought g 
afion in an inferior court for flandering of him in "0 
trade, by which he loft his cuſtom within the Jrifen108 
of that court & alibi, and it was held maintainable, n - 
withſtanding the alibi; the other was an action beoug 

on the ſale of ſeveral things for divers ſums of my is 
Sue guidem pecuniarum ſumme attimgun! ad 101, wher 
as they came but to g/. the jury gave dam 


to have a diſcretionary ' power of giving what damages 


- 


| 


ages leſs than 
gl. and it was held good. But if the verdict had _ 
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7, to another cloſe 
time out of | 
without any over-flowing ; that | 


qundation Of his mill further into the river, whereby he 
w the river, and exalted the water, that it 


01. it had been naught. Vent. 103. Mich. 22. Car. | 


| the writ of inquiry was executed, 2 Ld. Raym, 
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the jury did not find enough, it is an inſufficient finding, 
and here they had found damages only for one year, 
where the .plaintiff had declared for two years damages, 
and the jury cannot ſever the damages for which the plain- 
tiff} had declared; but this was over-ruled by the court, 
and the judgment affirmed. 8 Med. 78, 79. Trin. 8 


Geo. Moor v. Thompſon. 


A judgment in C. B. was reverſed, becauſe the jury,” 
on the writ of inquiry, had given damages for a " kat: 
time than laid in the declaration, and alſo to a time after 


ep. 
| JEO. I. B. R. Baker v. Bache., F 

'The judge a the damages (which were 501.) t 

be pro” wh but the ation appearing to be brought for a 
very malicious proſecution for felony ; and the plaintiff ha- 

ving been impriſoned, and tried for felony, the court were 

of opinion, that in the nature of the thing, the damages 


1382, Palch, 11 


And firſt, all the court except Rookby, ſeemed to think it 
well enough ; for it may be the plaintiff laid up his mea- 
dow for graſs from the 2d of Fuly; but after judgment 
Was arreſted ; for though he might y the profits from that 
tine, he notwithitanding could not loſe the uſe ; if he had 
{aid (uſum) they might have given judgment for him. 
This caſe is the very ſame with Harbin and Green, 
Judgment arrefted. 12 Med. 131. Prince v. Molton. 

In treſpaſs, q/ault, battery, and falſe impriſonment, 
the plaintitf declares, that the defendant aſſaulted, beat, 
and umpriſoned the plaintiff, the firſt of Oftober 9 W. 3. 
ard detained him in priſon four months. Upon not 
guilty pleaded, verdict for the plaintiff, and intire da- 
mages were given by the jury. It was moved in arreſt 
of judgment, that the declaration was a declaration of 
Mich. g. Will. 3. and therefore the damages being intire,* 

and given for the impriſonment of four months from the fir/t 

Ottober, it appears that the damages were given for 
mpriſoument after the ation was commenced. And judgment 
was arreſted. Lord Raym. Rep, 329. Paſch. 10 W. 3. 
Brasfield v. Lee. 

In an action upon the fatute of Wincheſter, in which 
the plaintiff ſhewed he was robbed of a lank bill, Upon 
evidence at the trial, ſummer affiſes, 10 JY. 2. at 
Brentwood in Eſſex, before Hatſell, Baron of the Ex- 
chequer, he diretied the jury to give damages for the 
whole value of the bill, which they did accordingly. Ld. 
Raym. Rep. 727. Windler v. Chelmsford Hundred. 

Action upon the caſe for diverting a water-courſe, 1 
Jan, 1 Geo. and continuing it to March 1715. per quod 
the plaintiff” loſt the benefit of the water-courſe abinde till 
4 « lunc prox” ſequen', And after verdiCt for the plain- 
tiff, it was moved in arreſt of judgment, that intire 
damages were given, when part of the time was to come 
ot the time of the trial; fed non allocatur ; for per cur. 
The time mentioned March 1715, not being then incurred, 
it was impoſſible ; for at the time of the aftion it was not 
poſſible that the diverſion of the water-courſe had conti- 
nued till a time then-not come; and therefore when he 
alledges, that he loſt the benefit of the water-courſe till | 

' prox” ſequen', this is alſo impoſſible, and therefore 
the jury could not have any conſideration of it. Comyn's 
Rte 2ens 232. pl. 129. Mich; 2 Geo. 1. Yalden v. 
Hubbard, | 


In an aQtion of treſpaſs brought by the plaintiff in the 
court of CG. B. for entring on his (the plaintiff's) land, 
the 25th of March 4 Geo. with a continuando the ſaid 
treſpaſs to the 25th of March 6 Geo. (which was two 
years), &c. ad damnum, te. the defendant juſtified, by 
be command of one Green ; the plaintiff replied, and ſet, 
Irtha ſurrender made to him (the lands being copyhold) and 
'at be was admitted a whole year before he brought this ac- | 
!on of treſpaſs, &c. and at a trial there was a verdi for 

© plaintiff; and the jury gave damages for that year 


only, whereas the plaintiff had declared for two years da- | 


wy j 8nd now, upon a writ of error brought, it was 


I 


aſſiſe, 34 Ed. 1. /t. 


| Cc. I, 


the Exchequer, 8B & 9g 


frauds, bid. 


» that though the plaintiff had a verdiR, yet if, 


£4. I.c. 5. 


appeared to be moderate, and therefore refuſed to grant a 
| new trial. Barnes's Notes in C. B, 312, 313. Mich. 7 
Geo. 2. - | 


Anon. 


Double damages given, 
In treſpaſs againſt eccleſiaſtical perſons, 3 Ed. 1. c. 


| Againſt officers guilty of unwarrantable diſſeiſins, 3 F- 


F&-I>-£ Id 


Againſt bailiffs for attaching perſons out of their ju- 


riſdiction, 3 Ed. 1. c. 35. 


Where againſt diſſeiſors in affiſe, 13 Zd. 1. c, 25. 1 


Rich. 2. c. 9. 


| In writs of re-difſeifin, 13 Ed. 1. c. 26. | 

Againſt perſons pleading jointenancy in abatement of 
Againſt perſons diſturbing merchants, 19 Ed. 3. ft. 1, 
2 R, V. Ss > : 


« Is 6.I. 
Againſt the Kings butler taking more wine than ap+ 


 pojnted, 25 Ed. 3. ft. 


$f. Its £ 
Againſt officers of the Gre for illegal impriſonments, 


IR: 2 te 4 


Againſt buyers and ſellers of wool by undue weight, 


13 R. 2. c. 9. 


For illegal proſecution in the Admiralty, 2: Hen, 4. c 

IIs; | : 

Againſt difſeiſor in ſpecial afliſe, 4 H. 4. c. 8. | 
Againſt perſons aſſaulting members of parliament, 11 


FH. 6. c..11. 


gainſt perſons ſeizing goods of felons before convic-_ 


tion, I KR. 3. c. 3. 


Againſt officers citing perſons out of their dioceſe, 23 


{| H.8. £.g. F 


For withdrawing tithes, &c. 2 & 3 Ed. 6c. 15. /. 2. 
Againft offenders guilty of forgery, 5 El. c. 14. ſed. 


23 3 


Againſt perſons making wrongful diſtreſs, 2 7, & Me. 


ft. 1::6."$- þ. 8» 


Againſt officers making falſe or double returns, 7 & 8 
WW. 3:7 /o ®» & cf... | 

Againſt officers of Exchequer not keeping account of 
monies appropriated to bank, 8 & 9g IF. 3. c. 20. /. 37. 

For perſons ſuffering b Ev" of officers of 
« Z- C. 28. /. 4. 

Againft perſons making Sas payment to workmen, 
1 Ann. ſt. 2. c. 18. /. 3. and againſt workmen guilty of 

Againſt commiſlioners negleRing to make payment ac- - 
cording to 2 Arn. c. 3 oy 
Againſt perſons hindering the ſaving a ſhip in diſtreſs, 
:2 Ann. ſt. 2. c. 18. [. 3. | | ; 

Againſt perſons concealing bankrupts effefs, 5 Geo, 2. 


&. 420+ þ. Bo -- | 
Novinſ perſons claiming debts of bankrupts falſely, 5 
Geo. 2. C04 30. /. 29. : "I F IN FY 
- Againſt workmen in leather imbeziling materials,-43 
Geo. 2. c. 8. SR 


Or guilty of negle&, &c. bid. /. 6. 
Treble damages given, | 
againſt tenant for life, &'c. St. Glour, 6, 


[4 


For waſte 


'D' A © 


Aainſt offenders conviQted of maintenance, 13 £4. 1. 


C 


36 


' Againſt eſcheators taking undue fees, &c, * Ed. 3. 


Ed. 3. 


C 13, BOT ID | 
Againſt ſheriffs, &c. not ſhewing eſtreats, 4. 


c. 9. 
For diſſeiſees againſt patentees before title found, .1 H. 
4. c. $. ; | 
Againſt cyrographers, &c. taking more than their fees, 
2-H, 4c. 8 | 
Againſt officers of marſhalſea, taking more than their 
fees, 2 H. 4. c. 23. T0 | | 
Againſt accountants guilty of fraud, 6 H. 4. c. 3. 
Perſons grieved by proviſions, 3 H. 5. c. 4. 
For forcible entry or detainer, ; H. 6. c. 9. /. 6. 
For perſons ſued for afting under commiſſion of ſewers, | 
23. i7: 8.6. 5. /- 12. 
Againft treſpaſſers for cutting off water, &c. maiming 
cattle, &'c. 37 H. 8. c. 6. ſ. 4. 22 & 23 Car. 2.c. 7. 
. + I. 
F 7 undue impounding of diſtreſs, x & 2 P. & Md. c. 
I2. þ. Is 
Againſt offenders againſt game-laws, 5 £1. c. 21. /. 2, 
3- 22 & 23 Car. 2. c. 25. f. 4, 7+ 
| Againſt ſuch as ſue in ftitious names, or in another's 
name without his conſent, 8 El. c. 2. /. 4. | 
| For perſons ſued for afting under poor laws, 43 El. c. 
2. ſ. 19. 13& 14 Car. 2.c. 12. f. 20. | 
Againft attornies delaying clients ſuits, &c. 3 Fac. I. 
3. | 
FL perſons afting under the a& for conveying male- 
factors, &c, to gaol, 3 Fac. I. c. 10. /. 3. | 
Againſt offenders unlawfully hunting in parks, &c. 3 
Jet 613-2. - MO dn rien o_ 
Againſt monopoliſts, 21 Fac. 1. c. 3. /. 4- 
For offences againſt the aCt taking away the Star cham- 
ber, 16 Car. I. c. 10. /. 7, 8. | DER. 
Againſt perſons taking unlawful purveyance, 12 Car. 
2. Cc. 24. þ. 14 | 


For pound-breach and reſcous, 2 JV. & M. fe. 1. c. 


: For not ſetting forth tithes, 2 & 2 H. 6. c.13 


payments after the death of 
c. 3. ſ. 16. 5W.& M.c. 
Se. fe 4. 2 Ann. c. 3. fe. 25. | | 


Againſt officers demandtng fees, &c. 4 I. & M. c. 
3- ſc 17. 2 Ann. c. 3. ſ. 26. 3 Ann. c. 2. ſ. 12. 6 Geo. 
TY % 51 p he gp 
Againſt members of the Bank lending money to the 
Crown on funds, not having clauſe of credit, 5 & 6 7. 
& MM. c 20. [. 30. | 

Againft mayors, 
WW, % £1654 

Againſt controller of ſtamp duties for unjuſt charge, 1 | 
Ann. ft. 2. c. 22. þ. 11. | 

Againſt regiſter negleQting 


$14 PUS 
Againſt perſons 2", 
their nominee, 4 W. & M. 


&c. not marking meaſures, 11 & 12 


| duty, 2 Ann. c. 4. f. 14- 


Ann. c. + 4+ 

Againſt offenders ſtealing goods from ſhips in diſtreſs, 
12 Ann. ſt. 2. c. 18. f. 4. ND En 

Againſt unlawful undertakers by publick ſubſcription, 
6 Geo. 1. c. 18. /. 20. es | 

Extended to America, 14 Geo. 2. Cc. 37. /- I. | 

For deſtroying Chelſea water-works, 8 Geo, I. c, 26. /. 


2. 
re” offenders concealing run goods, 11 Geo. I. c. 


20. /-.10: | 
: Againſt offenders drowning coals, 13 Geo. 2.c. 21. . I. 
Aovainſt officers of cuſtoms, &c. imbeziling goods per- 


formung quarantine, 26 Geo. 2.. c. 6. /- Il. 
Quadruple damages given, | 


Againſt ſheriffs, &c. wrongfully moleſting merchants, 
27 Ed. 3. /t.2. c. 26. | rages 

Againit perſons ſelling by under-weight and meaſure, 
27 Ed. 3. jt. 2. c. 10. | BOW 7 

Againſt workmen in leather imbeziling materials, the 
{econd offende, 13 Geo, 2. c. 8, 1 


k 


| In all aQtions at ni/t prive, 


| 4+ C. 4+ Bro. Cofts 


words, though the court thought the dama 


| have the view and increaſe the damages. 


| there was a verdidt for the plaintiff and 87. damages ; and 
the court refuſed to increaſe the damages upon view 0 


| county, and this is tried againſt the defendant, 


] rei 


{to an appellee on a falſe and 
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Ki IWhere the court may increaſe or mitigate the damars 
> © » 


where damages are the 


principal, as the court can have no certain Conuzance of 


the cauſe, either by record or other matter a 
6% | PParent 
Ro _ —_ O_ne nor increaſe the damages, x 
n treſpaſs for cutting his tree FIR 

pleaded, the court A increaſe ih LE Buſty 
the jury, becauſe it lics not in their conuſance CRY 
ance... 4 Ten, 

' 7.—Nor can they diminiſh them, þ 
cauſe the treſpaſs is local, and it cannot nl 
what the damage was. 1 Brown!. 204.— $0 in vo 
g * I Brownl. 204.=S0 in Caſe for 
yet they would not mitigate them. Pie: bi. "T2 
though at firſt they inclined.to do it, yet upon oreat on 
lideration they reſolved to leave ſuch matters of fact _ 
the trial of a jury, who beſt know the quality and els 
of the perſon and the damages he hath ſuſtained, 
But in battery pro amputatione manus dextre, the court 
may increaſe the damages, for it is apparent to the court 
by the record and view of the perſon. 1 Rl. 4by. 692 
SO in treſpaſs, if judgment be given upon nihil dicit 
and a writ of inquiry of damages ſerved, the court may 
increaſe or diminiſh the damages found by the inqueſt ; 
for that they might have awarded damages acording ts 
their diſcretion, without ſuch writ, acjudped in an action 
of aflault, battery and wounding ; the manner of doin 
thereof being ſpecially laid in the declaration, tho' the 
inqueſt gave 200/. damages, yet upon examination of 
ſurgeons, and upon view of the wound in court, and 
for the heinouſneſs of the fat, being done in the high 
ſtreet in the day-time with a /:{letto with an intent to 
kill him ;'and the. ſurgeon by agreement being to have 
L 50. for the cure; the plaintiff being in great danger of 
death, and having loſt a pottle of blood, as the ſurgeons 
ſaid, the court increaſed the damages to 400). in tots; 
he judgment given accordingly. 19 Hen, 6. 10. 1 Rel. 
ON + | Fs FEY | 
In treſpaſs for an aſſault and battery againſt A. and B, 
A. appeared, &c, and a verdi& was given againſt him, 
and damages taxed to gol. and the court upon view of 
the mayhem increaſed the damages to 4ol. and after a 
verdict was given againſt B, and damages taxed ; and 
then it was moved that the court, upon another view of 
the wound, would increaſe damages againſt B. for that 
A. had murdered the officer that came to ſerve the execu- 
tion upon him for the 407. ſo that poſſibly the plaintiff 
might recover nothing againſt 4. But it was denied by 
the court, for that they could have the view but once 
in the ſame aCtion ; tho” if he had brought ſeveral actions, 
it would have been otherwiſe ; but the court direfted the 
plaintiff to ſtay till 4. was hanged, and then they might 
Lit. Rep. 51, 


52. ky | ; 
| In treſpaſs Prare inſultum fecit et maletrafavit the 
wife of the plaintiff, er 2quam, upon which the wife rode, 
percuſſit ; ſo that the wife was thrown, and another trod 
upon her, per quod ſhe loſt the uſe of three fingers, &c. 


the mayhem and hearing ſurgeons, becauſe there was no 
mayhem or wounding dire&tly done by the party, but 1a- 
ther by accident, viz. by the coming, &c. of another 
horſe, which whether he came, &c. or the wife might 
have avoided him, is matter of evidence, 1 Sid. 433- 
In treſpaſs for taking his goods to the damage of 20l. 
if the defendant pleads an arbitrament made 1n __ 
| and da» 
mages aſlefſed for the treſpaſs ; yet inaſmuch as ae 4 
n jury could not have a full conuzance of the treſpals, 
F Tefendant hath not denied the damage to be - 
cording to the: count, the court with the aſſent of oy 
plaintiff may increaſe the damages, and to ſo much as the 
plaintiff hath counted, 1 Rol. Abr. | I - 
- On flat. of ef. 2. 13 Ed. 1. c. 12. which gives ay 
malicious appeal ; if re 
may abridge = 


and the 


| jury gives too great damages, the court 
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1. ove too ſmall damages, the. court.may. increaſe. 
p- wt ©. afrer Nh eater of the appellee, Nob in- 
(he '; to damages is to be conſidered only as an inqueſt 
pt a alſo the wards of the. ſtatute are, Damages 
jet " given to the diſcretion of the juſtices, &'c, 2 

I, C. 201. 

eel in action of aſſault, &c, that where the 
vinnff declares of a wounding by the word maihemiavit, 
P” clear the damages may be increaſed, though damages 
n yiven by the jury. 3 Salk. 115. pl, 6. Cook v. 
et is *vhere. the plaintiff ſets forth a wound ſo parti- 
war in his declaration, that by the deſcription it appears to 
he a MALHemt 3 and ſa it is twhere the wound 1s viſible and 

rent; and this may be done, whether damages be 
xt by the jury upon an iſſue joined, or upon a writ 
of inquiry 3 Salk. 1 SY pl. T+ Cook v. Beale. 

But this increaſe of damages muſt be given by the courts 
vt Weſtminſter pon view of the wounding, or pon Ae 
{its made thereof ; and it cannot be done by the Juſtices 
if nifi prius, who, if the wound is very great, muſt indor ſe 
ile evidence on the poſtea, and upon ſuch evidence the da- 
mages will be increaſed, though the wound was not ſet forth 
': the maihemiavit in the declaration. 3 Salk. 115. S. C. 

And /o it is without ſuch indorſement, where the caſe 
was tried before a judge of that court, where the motion 1s 
made for increaſe of damages. 3 Salk. 115. pl. 8. Cook 
v, Beale, | 22 | 
Treſpaſs, aſſault and battery, The plaintiff declares, 
tlat the defendant cum manu ſua ipſum Thomam Cook 
ſuper ſini/trum oculum percuſſit et violavit, ita quod the 
{ud Thomas Cook, viz, the plaintiff, penitus inhabi/ts 
devenit ad ſcribendum vel legendum, being an officer of the 
exciſe, &c. Not guilty pleaded, verdi& for the plaintiff. 
And Birch ſerjeant, moved that the court would increaſe 
the damages, upon affidavit, that the plaintiff had loft 
his eye. But the court ordered the plaintiff to appear in 
court in perſon, for otherwiſe they could not increaſe 
the damages ; upon which the plaintiff was brought into 
court, And afterwards the court, after ſeveral motions 
reſolyed, that the court may increaſe the damages, if the 
wound be apparent, though it be not a maim. And fo it 
was done in the caſe of the lord Filiat. Therefore in this 
caſe, becauſe the wound is viſible, though it be no may- 
hem, (for it is not a' mayhem, beceas the eye is not 
wholly out, but the plaintiff only declares, 2uod inha- 
his ad legendum vel ſcribendum devenit by the wound,) 
yet damages may be increaſed. And Powell J. ſaid, that 
= ho F. Bo of that _— Ld. Raym. Rep. 176. 

ts g . 3. Cook v. Beale. | 

8 (per Powell J.) though the loſs of a noſe is not a 
mayhem to bring an aCtion felonice for the lois of it, yet 
the court may in ſuch caſe increaſe the damages. bid. 

And he ſlid, that the court might increaſe the damages 
upon a writ of inquiry, becauſe that was an inqueſt of office, 
And Sty. 345. 1 Le. 139. Bend. 158. Litt. Rep. 51. 
Hutt 121. 53. 1 Sid 423. I Mod. 24. were cited, 
and a caſe between Smally and Babington, where in a ge- 
teral ation of aſlau)t, battery and wounding, upon 
view the damages were increaſed about four years ago, 
K+ = Ly gary of ſerjeant Lovell, Lord Raym. Rep. 
10. Mt - 3. Cook v. Beale. 

Jury gave hs ferent 801. damages ; and upon a mo- 

ton 1n arreſt of judgment, becauſe the damages were exceſ- 
. bve, it was menſes by the plaintiff's counſel, and inſiſted, 

that he might have the bencfit of the verdi&t, which was 
Fanted, and accordingly the plaintiff had judgment. 

Med. 296. Trin. ro Gee. 1725. Herbert v. Morgan. 

On a contra& for ftock between the plaintiff and F. S. 
ws | each depoſit 200/. in the hands of the defendant, 
and F, $, not performing his agreement, the plaintiff 
ſues for the depoſit, and had judgment on demurrer, and 
took out a writ of inquiry, and proved his caſe ; but the | 
Jury, on a notion that the defendant could not pay out 
ine money without conſent of both parties, gave 41 d. da- 
mages ; which was now ſet aſide, the court ſaying, that 


the rule of not ſetting aſide verdi&ts for the ſmallneſs of | 


the dama 


V es did not extend to this caſe, where the jury 
Vol, 1, PO NAN I Ws 


4" 
. 
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miſtook in point of Jaw ; and the Chief Juſtice ſaid, he 
knew no reaſon why the court ſhould not interpoſe in. 


ſ 


the other caſe, Stran, 425, Rh ones | 
For more learning concerning Damages in general, ſes 


| 7 Vin. Abr. and 2 Bac, Abr. tit. Damages. 


Damage cleer, (Damna clericorum) Was a fee af- 
ſeſfſed of the tenth part in the Common, Pleas, and the 
twentieth part in the King's Bench and Exchequer, of all 
damages, (cxrveding bye marks) recovered, either by ver- 
dict, * confeſſion, or judgment of the court, in all aCtions 
upon the caſe, covenant, treſpaſs, battery, falſe impri-_ 
ſonment, dower, and all others, wherein the damages 
are uncertain, which the plaintiff muſt pay to the protho- 
notary, ox chief officer of that court, wherein they are re- 
covered, before he ſhall have execution for them, This . 
was no other originally than a gratuity given to the pro- 
thonotaries and their clerks for 202 pecial writs and 
pleadings, which afterwards grew to a certainty ; and 
was, as ſome have fancied, of. old, a tenth part of -the_ 
damages recovered : For it appears by ancient records, 
that it hath been uncertain, ſometimes a ſixth, and at 
other times a third part. This is taken away by 17 
Car. 2, cap. 6. ſed?, 2. by which it is enacted, That no 
damage cleer ſhall be taken in any action ſued in any of 
his Majeſty's courts ; and the ſaid fee of damage cleer ſhall 
be aboliſhed : And if any officer ſhall take any money in 
the name of damage cleer or in lieu thereof ; or ſhall yy | 


to ſign any judgment until damage cleer be paid ; he ſh 


forfeit treble the ſum ſo taken or demanded to the party 
prieved. ; | | NEE, 


Damage feaſant, or faiſant, That is, doing hurt or 


man's ground, without licence of the tenant of the ground, 
and there do feed, tread and otherwiſe ſpoil the corn, . 
graſs, woods, and ſuch like : In which caſe the tenant, 
whom they damage, may therefore take, diftrain, and . 
impound them, as well in the night as in the day. 
But in other caſes, as for rent and ſervices, and ſuch 
like, none can diſtrain in the night. Stat. De Di/trice. 
tione Scaccar, an. 51 Hen, 3. 1 Inft. 142. - : 


damage- io though I who was the owner, was not 
privy to the cattle's being there damage-fzaſant; and he 
may keep them againſt me till ſatisfaQtion of the damages. 


feaſant and. to ſeize the cattle, and the owner drives 
them out before they are taken, he cannot deſtrain them 
damage-feaſant, but is put to his aCtion of treſpaſs ; for the 
cattle ought to be ney upon the land damage-feaſant, 


He that hath but the pofleſſion of, and no title to land, 
may juſtify taking a diſtreſs wean of bycatch Ploud. 431. 
If a man puts cattle to paſture at ſo much a week with 
another, who after gives notice that he will not have them 
there any longer, in this cafe, the owner of the ground. 


lawfully at firſt : So where a leſſee holds after his eſtate is 


| ended, 43 Edw. 3. Kelw. 69. Beaſts belonging to the 


plough, or beaſts of huſbandry, ſheep, horſes Joined to a 
cart, and *tis ſaid a horſe with a rider on it, may be 
deſtrained damage-feaſant, though not for rent. -1 Sid. 


1422, 440+ But the owner may tender amends, before 


the cattle are impounded ; and then the detainer is un- 


the owner may take them out. 5 Kep. 76. A grey- 
hound may be taken damage-feaſant, running after conies 
in a warren, So a man may take a ferret that another 
hath brought into his warren, and taken conies with. 
If a perſon bring nets and gins through my warren, I 
cannot take them out of his hands. 2 Dany. 633. But 
if men are rowing up my water, .and endeavouring with 
nets to catch fiſh in'my ſeveral piſcary, I may take theic- 
oars and nets, and detain them as dJamage- iy to ſtop 
their further fiſbing ; though I cannot cut their nets. 
Cro. Car. 223. See Dillreis, | h 
TPamilelia, A light damoſel, a miſs——Willielmus 

Hoppeſhort tenet dimidiam virgatam terre. in Bockhamton 


79 


damage ; and is when a ftranger's beaſts are in another 


1f a man takes my cattle,” and puts them into the land 
of another, the tenant of the land may take theſe cattle. 


2 Danv, Abr. 364. But if one comes to diſtrain damage- 


at the time of the diſtreſs. 1 /n/t. 161. 9. Rep. 22. 


may diſtrain them damage-feaſant, though the cattle be in 


lawful : Alſo if when impounded the pound door is open, 
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de domino rege, per ſervitium cuſtodiend: ſex damiſelJas, 
fſeil. meretrices, ad uſum domini regis, 12 Ed, 1.1. e, by 
pimp-tenure. See Blount's Tenures, pag. 39- : 

Tamnum, rfra damnum ſuum, within the bounds, 
or limits of his own property or juriſdifton.—-S? quis im- 
wvenerit in damno ſuo aucas, gallinas aut capras, Oc. 
Bra. lib. 2. de Coron. ca. 37. Animalia in dam- 
nis diftorum fratrum inventa, Moy, Angl. tom. 2. p. 
862. Hence a dam, a boundary or confinement ; to 
dam up, to dam out. | 

Tan. The better ſort of men had the title of dan, 
as the Spaniards don, from the Latin dominus. 

ÞDane, See Rivers. | 

TDanegelt, or Dane-geld, (Gelt in Dutch ſignifies 
money) Was a tribute laid upon our anceſtors of 1 5s. 
- for every hide of land, through the realm, for clearing 
the ſeas of Daniſh pirates, which heretofore greatly an- 
noyed our coaſts. Camb. Britan. 142. King Etheldred 


being much diſtreſſed by the continual invaſion of the | 


Danes, to procure his peace, was compelled to charge 
his people with heavy payments, called danegelt. As 
firſt he paid 10,000 /. then 16,000 /. then 24,000 /. 
after that 36,000 /. and laſtly, 48,000 /. to the Danes. 
This danegelt was releaſed by St. Edward the Confellor, 


but levied again by //illiam the Firſt and Second ; Re-. 


leaſed by Henry the Firſt, and finally by King Stephen. 

See Hoveden, par. poſt. Annal. fol. 344. a. Spelman's 

 Gloſſarium, and Selden's Mare Clauſum. fol. 196. ——Et 

fmt quieti de Lene, Danegeld & Gaywithitne & de omnibus 
aliis conſuetudinibus, &c, Charta Hen. 7. Ballivis & 

Burgenſ. Mountgomer. | 
 Tanelaga. See Merchenlage. 

- Panger, Dangeria. A payment in money, made by 
the foreſt-tenants to the lord, that they might have 
leave to plough and ſow in time of pannage, or maſt- 
feeding ;z in ſome places called lyef-filver, and /f-/tlver. 

Tanmonit. Cornwall and Devonſhire. | 
Danmonioum pwmontozium, The Lizard in Corn- 
_ wall, E 

Tanum, Doncafter in Yorkfhire. Ip 

Tapifer 4 dapes ferendo. At firſt a domeſtick of- 
ficer, like our feward of the houſhold, or rather clerk -d 
the kitchen ; then by degrees, any fiduciary ſervant, ef- 

cially the chief ſteward or head bailiff of any honour, 
Ls or manor. There is mention made in our re- 
cords of —_ regis, Which is taken for fteward of the 
King's houſhold. | 
 Pardus, 7. 2. 


dar, and dart is telum. 
Scuta tenant, dardique wvolant. 


Dare ad remanentiam, (Glanvil, ib. 7. cap. 1.) 
To give away in fee, or for ever. See Remainder, 

Tarreine, Is a corruption from the French der:ner, 
7. e, ultimus : And we uſe it in the ſame ſenſe; as | 

Tarrien continuance, See Continuance, 

marrein peſentiment, Ultima preſentatio. See Al: 
fiſe of Darrein pretentment, | 

TDarweut, See Rivers, 

' Tate of a deed, Is the deſcription of the time, viz. 
the day, -month, year of our Lord, year. of the reign, 
&c. in which the deed was made, 1 [nff. 6. The an- 
cient deeds had no dates, but only the month and the 
year, to ſignify that they were not made in haſte, or in 
the ſpace of a day, but upon longer and more mature 
deliberation ; and the King's grants began with theſe 
words, Preſentibus & futurts, &c, But the grants of the 
common perſons began with Omnibus preſentes literas in- 
ſpefturis, &c. Cowell, eflit. 1727. 

If in the date of a deed, the year of our Lord is 
right, though the year of the King's reign be miſtaken 
it ſhall not hurt it. Cre. Fac. 261. | A deed was dated 
the 3oth of March 1701 without Anno Domini and Anno 
Regni ; and it was adjudged, that both the year of the 
Lord and of the King were implicitly in the deed, 2 
Salk. 652. A deed is good, though it hath no date of 
the day or place, or if the date be miſtaken, or though 
it hath an impoſſible date, as the 3oth of February, &c. 


A dart, In Wales an oak is called | 


WAY | 
But he that doth plead ſuch a decs. wy; | | 
or with an impoſlible dat WP without any date 
ada Lelivercd. - Fy " muſt ſet forth If time when 


| DE Hf Pp LL I | F » &+-iſ- 
a deed be ſet forth, it ſhall be rnd eg 2b yr _ yp 
ne; 


and in ſuch caſe it is good from the gel; 
deed or writing hath a date in law, pur rt ed 
" which it is delivered : And a deed is no led the 
elivery, and that is the dats of it, od, Ca. rh 
Nelfſ. Abr. 525. An impoſlible date of a bond; & R 
no date at all; but the plaintiff muſt declare on th bo 4 
as made ata certain time : And if the expreſs d by 
ſenſible, the real date is the delivery, 2 Salk 4 
where there is none, or an impoflible 4ats the 103 
may count of any date. 1 Lill. Abr. 393. If or 
a miſtaken date, or a date be impoſſible, "ts; the la : 
tiff may ſurmiſe a legal dte in the declaration wins 
upon the defendant is to anſwer to the deed and oa 
the date. Yelv. 194. If a deed bears date at ger a 
out of the realm, it may be averred that the place rag 
tioned in the deed, 1s in ſome county in England ; _ 
here the,place is not traverſable ; without this the deed 
cannot be tried, x In/t. 251. A deed may be dated : 
one time, and ſealed and delivere ne 


d at another: 
deed ſhall be intended to be delivered on he Ang - 
bears date, unleſs the contrary is proved. 2 Inf} & X 
« byg. 


Though there can be no delivery of a 
day of the date; yet after there head ova —_ : 
that a deed may be dated back on a time paſt by not . 
a uy to 259 See Iee3. © , | 
Bates, 1s the fruit of the tree, in Latin cal 
in Engliſh the date-tree; of which ſee Gem, 
lib. 3. cap. JI. They are numbered among the ſpices 
and drugs to be garbled. 1 Fac. c. 19, © © 
Dative, or Weatife, That may be given, or diſpo- 
ſed at will and pleaſure. Ie hether a prior ſhall be da- 
tite, and removeable, or perpetual, jhall be tried by the or- 
dinary, Anno g Rich 2. cap. 4. $7 prior datife 6 re. 
moveable, ſuffer eſcape, reſpondeat ſuperior. 45 Ed, J 
9, 10. | 
David, $S:. David's head. See pi pro: 
montoriunt, oY Ann: tip 
Davis's Streights, Whale-fins, &c, or fiſh 
caught in _ je” may be imported by Britiſh 
ubjects, 12 Geo. I. c. 26. ſet. 7, See 
Uihates, ſet. 7. See Geeniand and 
Wawach, Dovata Terre, A portion of land in Sczt- 
land fo called, Apud priſcos Scotos, one Dawach of 
land, quod continet quatuor aratra terr@, quorum unum- 
quodgue trehitur ofta bobus. Skene.—— Non fiet taxatio 
juxta numerum davatarum, ſeu baroniarum ; ſed ſecun- 
dum verum valorem bonorum, Statut. David, Reg. Scot. 
Cap. 48. 
ay, (Des) Is a certain ſpace of time, containing 
twenty-four hours ; and if a fact be done in the night, 
you muſt lay in law proceedings in noe. + rrp diet, 
Dierum alii ſunt naturales, ali; artificiales : Dies natu- 
ralis con/kat de 24. horis, & continent diem ſolarem & nac- 


tem, & eft ſpatium in quo ſol progreditur ab oriente in 0+ 
cidentem, & ab occidente iterum in orientem : Dies arti- 


y 


 ficialis five ſolaris incipit in ortu ſelis, & definit in occaſu. 


1 Inſt. 135. By this deſcription, the natural day con iſts 
of twenty-four hours, and contains the ſolar day and the 
night : and the artificial day begins from the riſing of 
the ſun, and ends when it ſets. 

Tay, Dies, Is ſometimes uſed in the law for the day 
of appearance in court, either originally, or upon aſlig- 
nation; and ſometimes for the returns of writs. For ex- 
ample, Days in bank are days ſet down by ſtatute, or or- 
der of the court, when writs ſhall be returned, or when 
the party ſhall appear upon the writ ſerved. Cowell. 

The day in leap-year, and the next before, accounted 
one, 21 Hen. 3. /t. 1. 

The common days of continuance in real actions and 
dower, 51 Hen. 3. ft. 2.8 }t. 3. 

In dower unde nihil habet, darrain preſentment and 
quare impedit, 52 Hen. 3, cap. 12. 

The abbreviation and alteration of Trinity term, 32 
Hen. 8. cap. 21. | 


| Abbreviation of Michaelmas term, 16 Car. 2. c. 6. R 
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ts dorine lk Hutt i ler to baby) | wha, Tei Noo bt gle ads 
vs ap hs ty » I: C. V. je Vs z umpire or-ele judge, 1s C 
her ek 0 oh thy” gy is made a perfect re-. a diex-mm, or dejr-mar, Dr Eennond, in By org | 
turns ! jo” Be 0 Wolgs F* Y $9 ON eb." 10, 25. obſerves, that the word aay, in 
Fora OHOge _ — — cog age o es go all zdtoms, doth ſignify judgment. And on this oe Fug 
(haelts tO by pt. ata or rod Der Senf Rh So G fe. A G may not be improper to obſerve, that the addition of 
efory id writs of right of advowſon, ab id 4 n | 4y or day, to the doom-book, or liber judicialis, the ge- 
recoveries, an Hen g - vowſon, abridged to neral ſurvey, in the time of I/7liam the Conqueror, was 
fire nn, A = - " han 7 4 oj h , b not meant with any alluſion to the final day of judgment, 
[n perſona reds Joined there need not as many perſons have conceited : for day does not aug- 
i5 days between the tele and return, except 7 capzas to | ment the ſenſe of the word, but only doubles, and ri. 
charg the ye or to found an outlawry, 13 Car. 2. fl. _—_ _— —— I ſay, the £ llable dey or * ul 
WY T- = nat cCompolition, does not really ſignify the 
The feaſt ftp wef Sar - wrAcon —_ thereupon | of time, but the adminiſtration of juſtice. Ag one] 
| degendings = according to the new Ca- day-book is but more emphatically, the judicial deciſive 
Jendar, 24 ma" ce. 25. f. 3: E record, the book of dooming judgment, and decreein 
Thy farther abbreviation of 1ichaelmas term, 24 Geo. Pets Cowell. edit. 1727, ed S 
;&. 48. OED a 1 d in the 
In dower after iſſue joined there need not be above 15 | for the oh Ke iager Toeopho Bo pls -wngy aa , 
\ days between o tefte and return of the wvenire, &c. | Daytria, (Dairy) from day, deie, .Sax. dag ; and ſig- 
24 Geo. 2. C. 4B. fe 4: | - | nified at firſt the daily yield of milch cows, or the ail 
Proceſs teſted the laſt day of Eafter term may be re- profit made of them. As a day-were of land was _ 
or on the morrow of 7rinity, 24 Geo. 2. c. 48. _ pPougntis which the French called journal, Lat. 
Ll eo - [yornalez and our midland farmers {till call a journey. So 
EE AR ACAY.> + 1 ive ante of IE wi on te word dar 
For other matters, {# Dower, Summons, and Term | account of thetr daily Ro 1 ood rates hi _ of s 
be diſrniſſe without day, is to be finally dif- Hence w_ young artificer, who aſfliſts a maſter ; Ore? 
charged the court. Kitchin, fol. 193. He had a day by | is ſtill called a journeyman : as a threſher, hedger &. 
the roll, 1d. fol. 197. that is, he had a day of appear- | who works by the &@ay, is termed. a days-man, And it 
ance afſignec him. Day, year, and waſte, See Dies ſeems probable, that the woman hired by the day, to help 
and yo At te od | _ [1n the kitchin, &c. uſually called a chair-woman is no 
Day: light, n reſpe to day-light, before ſun 71- | more than a jour-woman, or journe-woman. * A dairy in 
 fng, and atter fun ſetting, 1s accounted part of the day | the North, is called The miikneſs ; as the  dairy-maid, is 
by the Common law ; as to robbertes committed in the | in all parts a milk-maid : She is called androchia by Pleta 
— _ the hundred is liable, = Rep. 6. The | 6, 2. cap.'87. Andrechia pudica eſſe debet, & laborioſa 
aw regular y rejects all fraftions and diviſions of a day, daeriz———Competus Henrici Deye, & Johanne uxoris 
for the incertainty. 5 Rep. I. 1 Inſt. 135. ]/uz, de omnibus exitibus, & proventibus Me dayri domini 
SORE, _ ox Hngpagd ; | : prioris de Burnceſtre, _ Parach, Antig. þ. 548. Com<- 
A. ts rit. . e King may grant writ 0 Warrantia ney de xxxv. ſolid. vi. den. receptis de dayeria de la 
to any perſon, which ſhall ſave his default for one day, reche. 1d. p. 570. Cowell, edit. 17927. -* © 
be it in plea of land, or other aftion, and be the cauſe true, Paywere ot land, As much arable ground as could 
hos . and this by his prerogative, quod Nota. Br. | be ploughed up in one day's work, or one Journey, as the 
| OW y 142. cites F. N. B.7. | _ | farmers ſtil] call it. 7 hr abbati & conventui de 
2 8 againſt law to grant liberty to priſoners in execu- Reading, tres acras, & ſexdecim daywere, de terra arabili. 
ons y other writs than day-wtits; but they ſhall | Cartular, Rading.'MS. fol. go. a. _— 
Ro = _—_—_— * mw be needful for attendance  Daynynne,— —1n manerio de Stiventon, com. Berk. 
NI —_ ws ef w] i the cauſe being matter of | virgatar:: fſecabant in autumno per tres dies ſeptimang, & 
jm bo hare ls an : = wary” paying og fees, one pry _—_ dimidium acre, & wocatur daynynne, 
Car. 1. Regault v. Clobery, . DT a ew Deadly end, (Frude 
; y teid, (Feuda & faiaa) Is a profe 
ME <cd1woy ogonmgp by B. R. ought to have the be- | irreconcileable Motos till L Ry wrong _ 
rem oiarrk Pres going abroad in term-time, for | death of our enemy, It is deduced from the German 
Na al>-0, a1miang is rm puniſhment for their contempt, - word feed, which as Hottoman, in verbis Feudalibus, ſaith, 
nag wg" 4 4 Shaw. 0 pl. 80. Hill. 31 & 32 | Modo bellum, modo capitales inimicitias fignificat, It is 
bart 6 ek 4 ing " _— | ; uſed in ſtat. 43 Els. c. 15 And ſuch enmity and revenge 
angſt thing * ion . ad a habeas corpus from the lord | was allowed by our ancient laws in the time of the 
Pray Rorany ey call a day-writ) returnable three or | Saxons, VIZ. where any man was killed, if a pecuniary 
[ he Wo 6 W is te/te. By virtue of this writ, he went ſatisfaction was not made to the kindred, it was lawful 
whe hes -Licence Office, but never to any inn of | for them to take up arms and revenge themlelves on the 
the ht cog 4A M4 to the lord keeper's, an this in murderer, and this is called deadly feud; and probably 
Ja pe ons er tx gg Ch. J. This 1s a habeas | this was the original of an appeal. Cowell, edit. 1727. 
wry woe { eu om they may ſend at any time, | Dead pledge, Aortuum vadium, See SJOrtgage. | 
2 by Mega = Ling s writ, the party was brought Tdeaf, diunb, and blind. A man who could neither 
Wthe 4, P, os ou $ and that is juſtifiable. Then | ſpeak nor hear committed felony, and was arraigned, and 
aguaray þ "og as there was a keeper with him, he Was therefore was commanded to priſon. Br. Corone, pl. 
P. news He 1 Fas returning to priſon-at night, it is | 216. cites 26 Edw. 3. TE | 
ms hs ac no woegs; though Chancery may exa- | One was indifed for the death of a man, who could 
108. 91. rye, that is nothing to B. R. 2 Show. | neither ſpeak nor hear, and the court was in doubt what 
Mants, 99. -Paſch. 35 Car. 2. B. R. Harwoad v. | to do with him, &c. wherefore they thought that he 
pry +" Gn OT. | | Br ſhould be remanded to priſon. Thel. Dig. 6. ih. 1. c. 7. 
of rain whe _ = an _ res before the ſitting | cites 26 Aff, 27. ' f 
: Raatoent Ser es: apr 44 all be iſcharged, if his name | - One who had made his will, and became ill, and (as it 
A e clerk the _ before ; but not if it ſeerhs ) had loft his ſpeech ; the ſame will was delivered 
rc Son morning only ; and in the firſt caſe into his hands, and zt was ſaid to him, that he ſhould de- 
utor ſhall be committed, 8 Med. 80. Trin. 8| liver it to the vicar, if it ſhould be his laſt will, otherwiſe 


&. Wilk; | | D..9-- +4} | 
Ukinſon v. Matthews. he ſhauld retain it; and he delivered it to the vicar, and 


Entry of the name in the petiti | 

ifies [i : petition for a day-rule, ſig- | this was held a good will, Thel. Dig. 6. li 

my Red, unleſs it be read in court, 8 Mod, "Ihe 'j s. oi - aq 1 , el. Dig. 6. lib. 1. cap. 7. 
ng v, Dunbar, 9 44 


A man 
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A man deaf and dumb a nativitate, is non compos, but 
otherwiſe, if by accident, But deaf, dumb, and blind 
y accident is nn compos, per Wakering, Reader of Lin- 


b 
| coln's Inn, Tune 1626. cited D. 56. pl. 13. Marg. 

It appears by oath, that the defendant is both ſenſeleſs 
and dumb, and therefore cannot inſtru his counſel to 
draw his anſwer ; and therefore ordered that no attach- 
ment, or other proceſs of contempt, be awarded againſt 
the defendant for not anſwering, without ſpecial order of 
this court. Cary's Rep. 132. cites 22 Eliz. Altham v, 
Smith, 

One that is deaf and wholly deprived of his hearing 
cannot give, and ſo one that is dumb and cannot ſpeak. 
Yet (according to the opinion of ſome) they may conſent 
by ſigns and nods ; but it is Rarely held, that he that is 
dumb cannot make a gift, becauſe he cannot conſent to 
it, Cow. Inft. 107. ” 

If a blind man has underſtanding, he may deliver a 
deed ſealed by him, TFenk. 222. pl, 75. ad finem. 
| _ The lord ſhall have the cu/tody of a copyholder that is 
deaf and dumb ; far elſe he ſhall be prejudiced in his rents 
and ſervices, and adjudged for the grantee of the lord 
againſt the prochein amy of the copyholder. Cre. F. 
105. pl. 43. Mich. 3, Fac. B.R. Eavers v. Skinner. 

A dumb man ordered to anfwer upon interrogatories, by 
Mr. Colcheſter. Toth. 237. cites 14 Car. Harcourt v. 
Roberts. me 

One born deaf and dumb, who ſignified by figns that 
ſhe underſtood what ſhe was about to do, was allowed to 
levy a fine of lands; by Bridgman Ch. J]. & a/ juſtices, 
Cart. 53. Trin. 18. Car. 2. C. B. Martha Elliat's caſe. 

For more learning concerning deaf, dumb, and blind, ſee 
Ley W-.-.:-...- £oret 
eattozeſted, That is, diſcharged from being fore/, 
or exempted from the Joryft-anwh 17 Car. 1. cap. 16. 
Fohannes Dei gratia, &c. Archiepiſcopis, epiſcopis, & c. Sci- 
atis nos omninodeafforeſtaſſe fore/tam de Breewood de omnibus 
ue ad foreſtam & foreſtarios pertinent. Quare volumus 
ts firmiter pracipimus quod predifta {org a & homines in 
illa manentes & heredes eorum ſint deatforeſtati imperpe- 
tuum, &c, Dat. apud Brug. 13 Martii anno regni 
noſtri 5. W 

Dean, (Decanus, from the Greek ſex, decem) Is an 
eccleſiaſtical magiſtrate or dignitarv, ſo called, becauſe he 
preſides over tex cannons or prebendaries at the leaſt. 
And we call him a dean that is under the biſhop, and 
chief of the chapter, ordinarily in a cathedral church ; 
and the reſt of the ſociety or corporation we call capitulum, 
the chapter. But for the different ſenſes of this word, 
ſee Lyndewode, tit. De Conftitut. cap. 1. verbo Decani 
Rurales ; where rural deans are ſaid to be certain perſons 
that have juriſdiftion eccleſiaſtical over other miniſters 
and pariſhes near acjoining, aſſigned them by the biſhop 
and archdeacon, being placed and diſplaced by them : 
Such are the dean of Croyden in Surrey, dean of Battel 
in Suſſex, &c. | Pap 

As there are two foundations of cathedral churches in 

England, the old and the new, (the new are thoſe which 

Henry the Eighth, upon ſuppreſſion of abbies, transformed 

from abbot, or prior and convent, to dean and chapter, ) 

ſo there are two means of creating deans : For thoſe of 

the old foundation, as the dean of St. Paul's, York, &c. 

are exalted to their dignity much like biſhops ; the King 

firſt ſending out his Conge d eflire to the chapter, the 
chapter then chooſing, the King yielding his Royal aflent, 
and the biſhop confirming him, and giving his mandate to ! 
inſtall him. Thoſe of the new foundation, whoſe denaries' 
were tranſlated from priories and convents, to dean and 
chapter, as the dean of Canterbury, Durham, Ely, Norwich, 

IVinchefler, &c. are donative inſtalled by a ſhorter 
_ courſe, by virtue of the King's letter patent, without 

either ele&tion or confirmation ; and are viſitable only 

the Lord Chancellor, or by ſpecial commiſſion from. the 

King : Bet theletters patent are preſented to the biſhop 

for inſtitution, and a mandate is ifſued for inſtalment. 

1 Inſt. 14. Dav. 46, 47. There are ſome cathedral 

churches which never had a dean ; as that of St. David 

and Landaff, where the biſhop is head of the chapter, 


| 


U 


applied to divers who are'the 
churches or chapels, as the dea 
dean of the arches, 
Windſor, &c. Nec collegio alicui prefer: 
ulla donati, nomine tamen velut 


ſays Spelman. 


and of whom the law of this realm taketh' 
hr 


council aſſiſtant to him in matters ſpiritu 
religion, and in matters tem 
ralties of his biſhoprick : For ſeeins that 
ble but that ſets, ſchiſms and herefies ſho 
church, it was in Chriſtian policy 


every biſhop within his dioceſe ſh 
council, to conſult with him in matters of dificul 


>. 


! 
: 


: 


2 


but donative, nor hath any cure of ſouls, but. he is only 


A 


by | or town, and in the country had the appellation of rural 
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chief of certain peculiar 
l peculiar 
n of the King's chapel, 
the dean of St. George's 4 
dar nec Juriſdiftione 
or ] 
Cowell, edit. 1727, COON! oe 


TT here are four ſorts of deans and deanries ; of which 


knowledge, | 
ſting of pre- 
biſhop, aS a 
al relating to 
to the tempo. 
it was Impoſh- 
uld ariſe in the _ 


thought fit and . 
ſary, that the burden of the whole rok, and Pq | 


vernment thereof, ſhould not lie upon the perſon of the 
biſhop only ; and therefore it was thought motiy on 


ould be afliſted with a 


firft is a dean who hath a chapter confi 
endaries or canons, ſubordinate to the 


poral relating 


concerning religion, and deciding of the cont 

thereof ; and alſo for the better Callan and dirt 
of the things of the church, and to give their aflent © 
ſuch eſtates as the biſhop ſhould make of the tempora]- 
ties of his biſhoprick ; for it was not convenient that the 
whole power and charge thereof ſhould remain in any one 
ſole perſon only. The ſecond .is a dean who hath ng 
chapter, and yet he is droeutaveve, and hath cure of ſouls ; 
he hath a peculiar, and a court wherein he holdeth eccle. 
fhaſtical juriſdiftion ; but he is not ſubject to the viſita. 
tion of the biſhop or ordinary; ſuch is the dean of 
Battle in Suſſex, which deanry was founded by Kin 
IFilliam the Conqueror, in memory of his conqueſt np, 
the dean there hath cure of ſouls, and hath ſpiritual Ju- 
riſdiction within the liberty of Battle. The third dean 
is eccleſiaſtical alſo, but the deanry is not preſentative, 


by covenant or condition ; and he alſo hath a court and 
a peculiar, in which he holdeth plea and juriſdiction of all 
ſuch matters and things as areecclefiaſtical, and whichdo 
ariſe within his-peculiar, which oftentimes extends over 
many pariſhes ; ſuch a dean conſtituted by commiſſion 
from the metropolitan of the province, is the dean of 
the Arches, and the dean of Bocking in Eſſex ; and of 
ſuch deanries there are many more. The fourth ſort of 
dean 1s he who is uſually called the rural dean ; having 
no abſolute judicial power in himſelf, but he is to order 
the ecclefiaſlica] affairs with his deanry and percin&, by 
the direction of the biſhop or of the archdeacon ; and is 
a ſubſtitute of the biſhop in many caſes. Hughes, c. 2. 
The dean which hath a chapter, ſuch as the dean of 
Canterbury, St. Pauls, and the like, is ſet forth to be 
an eccleſiaſtical governor, ſecular over the prebendaries 
and canons in the cathedral church. FHughes, c. 2. 
The inſtitution of deanries, as alfo of the other ec- 
cleſiaſtical offices of dignity and power, ſecms to bear 
a reſemblance and relation to the methods aud forms of 
civil government, which obtained in thoſe early ages of 
the church throughout the weſtern empire. Accor- 
dingly, as in this kingdom, for the better preſervation of 
the peace, and more eaſy adminiſtration of juſtice, every 
hundred conſifted of ten diſtricts called tithings, every tt- 
thing of ten friburghs or free pledges, and every freeorfrank 
pledge of ten families ; and in every ſuch tithing there 
was a juſtice, or civil dean appointed, for the ſubordinate 
adminiſtration of juſtice : So in conformity to ſuch ſecular 
method, the ſpiritual governors, the biihops, divided 
each dioceſe into deanries (decennaries, or tithings,) 
each of which was the diſtrict of ten pariſhes or churches; 
and over every ſuch diſtri&t they appointed a dean, "which 
in Cities or large towns was called the dean of the city 
deans. Ken. Pareoch. Ant. 633, 634- ; | 
The like office of deans began very early in the greater 
monaſteries, eſpecially in thoſe of the Benedr#71ne order z 
where the whole convent was divided into decennaries, 1 
which the dean or tenth perſon did preſide over the other 


nine ; took an account of all their manual operations j 
be: | 


and in his abſence the archdeacon. This ward is " 


ſuffered none to leave their ſtation, or omit their po__ 
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without expreſs leave; viſited their cells or dormito- 

gaty V ery night ; attended them at table to keep order. 
oo. Sconind at their meals ; guided their conſcience ; 

, Qed their ſtudies ; and obſerved their converſation : 
_ ©r this purpoſe held frequent chapters, wherein they 
" L publick cognizance of all irregular practices ; and 
= mo ſome lefler penances ; but ſubmitted all their 
” ceedings to the abbot or prelate, to whom they were 
—uttab e for their power, and for the abuſe of it. And 
ang larger houſes, where numbers amounted to ſeve- 
al Jecuries, the ſenior dean had a ſpecial pre-eminence, 
or had ſometimes the care of all the others devolved 
non him alone. Ken. Par. Antiq. 634, 035. | 

* And the office of dean in fevera] colleges in the uni- 
werſities, ſeemeth to have arifen from the ſame foun- 
wy” the inſtitution of cathedral deans ſeemeth evidently 
to be owing to this practice, When in epiſcopal ſees, 
the biſhops diſperſed the body of their, clergy by affixing 
them to parochial cures ; they reſerved a college of prieſts 
or ſecular canons for their counſel and affiſtance, and for 
the conſtant celebration of divine offices in the mother or 
cathedral church, when the tenth perſon had an inſpec- 
ting and preſiding power, till the ſenior or principal dean 
{y2llowed up the office of all the inferior, and in ſubor- 
dination to the biſhop, was head or governor of the whole 
ſocicty. His office was, to have authority over all the 
canons, preſbyters, and vicars, and to give poſſeſſion to 
them when inſtituted by the biſhop ; to inſpect their diſ- 
charge of the cure of ſouls; to convene chapters, and 
preſide in them, there to hear and determine proper 
cauſes; and to viſit all churches once in three years within 
the limits of their juriſdiction, The men of this dignity 
were called archipreſbyters, becauſe they had a ſuperin- 
tendance over all their college of canonical prieſts ; and 
were likewiſe called. decari chriſtianitatis, becauſe their 
chapters were courts of chriſtianity, or eccleſiaſtical ju- 
dicatures, wherein they cenſured their offending brethren, 
and maintained the diſcipline of the church within their 
own precincts. Kent. par. Ant. 634, 035. 

Deans of the old foundation come in by election of 


the chapter upon the King's Conge 4 eflire, with the. 
royal aflent, and confirmation of the biſhop, much in the | 


fame way as the biſhops themſelves do : but deans of the 
new foundation come in by the King's letters patent up- 
on which, they are inſtituted by their reſpective biſhops; 
and then inſtalled upon a erpcty' Bro purſuant to ſuch in- 
fiitution, and dire&ed to the chapters. Gib/. 173. 

This diſtinCtion between the old and new foundations 
came in after the diſſolution of monaſteries, when King 
Henry the Eighth having eje&ted the monks out of the 
cathedrals, placed ſecular canons inſtead of them : thoſe 
whom he thus regulated, are called 'The deans and chap- 
ters of the new foundation ; ſuch as are Canterbury, I in- 
deter, WWorcefter, Ely, Carlifle, Durham, Rocheſter, and 
Nerwich, And beſides theſe, he erected five cathedrals 
de nv, and endowed them out of the eftates of diſſolved 
monaſteries, viz. Cheſter, Peterborough, Oxford, Glouceſter, 
and Bri/?c!: which were by him made epiſcopal ſees, as 
alſo W:/tminſter, but the biſhoprick of this laſt place was 
altered again, and the monaſtery turned into a collegiate 
church by Queen Elizabeth. Sohn 54. - 

£or more learning concerning Dean and chapter ſee Dr. 
Gidſ. Cod. and Dr. Burn's Eccleſiaſtical Law. 

Death of perfons. There is a natural death of a 
man, and a civil death : natural, where nature itſelf 
<xpires and extinguiſhes ; and civil, is where a man is 
not actually dead, but is adjudged ſo by law; as where 
© enters into religion, &c. If any perſon for whoſe life 
| Myeſtate-hath been granted, remain beyond ſea, or is 

Otherwiſe abſent ſeven years, and no proof made of his 
being living, ſuch perſon ſhall be accounted naturally dead; 
though if the party be after proved living at the time of 
vichon of any perſon, then the tenant, &c. may re-enter 
and recover the profits. Stat, 19 Car. 2. c. 6. And 
Pr10ns in reverſion or remainder, after the death of an- 
er, upon affidavit that they have cauſe to believe ſuch 
ther dead, may move the Lord Chancellor to order the 
Ferfon to be produced ; and if he be not produced, he 


OL. I, 


D ft B 


' ſhall be taken as dead: and thoſe claimin may. enter, 
Sc. 6 Ann. c. 18, A man ſeiſed in fee of lands, made 
a leaſe in reverfion to $. D. for ninety-nine years, to 

commence after the deaths of F. D. and E. Þ. who 

had then a leaſe in poſſeſſion for the like term ; if they or 
either of them ſo long lived : the plaintiff poſitively proyed 
the death of F, D. But as to the death of £Z. D. the 
proof was that he had been reputed dead, and no body 
had heard of him for fifteen years paſt, and the defendaat 
not being able to prove that he was alive at any time 


| within ſeven years, this cafe was adjudged within the aCt 


Ig Car. 2. Carthew 246, In law proceedings, the 
death of either party between the verdict and judgment 
ſhall not be error; ſo as judgment be entred in two 
terms, 17 Car. 2.c. 8, See Life eſtates, Suits. 

Teawarrennata, Diſwarrened. When a warren was 
broke up and laid in common,'King Henry 3. in a char= 
ter to the citizens of Lond:n, dated 18 Aug. anno reg. 2. 
grants to them, ——- 22d tota warrena de Stanes, cum 
pertin, ſuis fit deawarrennata & deaffore/tata in perpetuum. 
——Placit. tenip. Ed. 1, & Ed. 2, MS, fol. 144. 

Þe bene eſſe. To take or do a thing de bene eſſe, is to 
allow or accept it as well done for the preſent, till it comes 
to be more fully examined, and then to ftand or fall, ac- 
cording to the merit of the thing, in its own nature, ſo 
that valeat quantum valere poteſt, So in Chancery, upon 
motion for one of the leſs principal defendants to be exa- 
mined, the court ſometimes will order it de bene eſſe, that 
is, he may be examined, but ſo, that upon hearing, and 
fully examining the caſe, his depoſition may be allowed, 
or frncrelibd, as the court ſhall think fit. See Lange 
ham's caſe, Cro. 3. par. fel. 68. So alſo at Common 
law, the judges frequently take bail de bene eſſe, that. is, 
to be ave or. diſallowed upon the exception, or ap- 
probation of the plaintiff's attorney ; however in the ;x- 
terim, they are gaod, or have a continual allowance, 
Cowell, edit. 1727. 

TDebenture, Was by an a& made in 1649, ordained 
to be in the nature of a bond or bail, to charge the com- 
monwealth to pay the foldier-creditor, or his affigns, the 
ſum due upon auditing the account of his arrears. The 
form of which debenture, as then uſed, may be ſeen in 
Scobel's As and Ordinances, anno 1649, cap. 63. The 
word is alſo mentioned in the act of Oblivion, 12 Car. 2, 
cap. 8. ſe. 7. and is uſed in the Exchequer. See Audi- 
to2 of the Receipts, In the King's houſe, debentures 
are given uſually to the King's ſervants, for the payment 


| of their Wages, board-wages, and the like, Cowel, 5 edit. 


I727. 
4” OOPOE for the drawbacks of the duties paid on 6, 
8, 11, 12 & 13 #F. 3, or 1 Ann. how provided for, 1 
Ann. ft. 1. c. 21. ſed. 32, | 
Stealing debentures made felony, 2 Geo. 2. c. 25. /. 3. 
Debet t detinet, Are Zatin words uſed in the bring- 
ing of writs and actions, And an ation ſhall be always 
in the Debet & detinet, when he who makes a bargain or 
contract, or lends money to another, or he to -. ne a 
bond is made, bringeth the action againſt him who is 
bounden, or party to the contra or bargain, or unto 
the lending of the money, &c. if he brings debt for the 
horſe, the writ muſt be in the detinet only, New Nat. 
Br. 165. In debt againſt huſband and wife, for a debt 
due from the wife before coverture, the writ ſhall be in 
the debet & detinet. So in debt againſt or for ſucceſſors, 
in reſpect of obligations made to the predeceſſor, &c, 1b:4. 
Debt againſt an heir, is to be in the debet & detinet, or it 
will be naught; if an heir be to bring debt, it ſhall be 
in the detinet : and if a man be bound to another, and- 
makes his executor and dies, if the money due in the 
time of the teſtator be refuſed to be paid by the executor, 
the ation muſt be brought againft him only in the deti- 
net ; and fo in all ations brought by executors as exe- 
cutors, though the duty accrued in their own time. But 
debet & detinet lies by an executor on his own contraCt : 
and if leſſee for years makes his executor and dies, for 
rent due after the teſtator's death, there the aCtion ſhall 
be in the debet & detinet. It is the like law in cafes of 
adminiſtrators, as it is not certain what ſhall be reco- 


vered, only according to the aſſets, 5 Rep. 31. An 
7 T exccutor 
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executor upon a davaſtavit ſhall be charged in the debet| 
& detinet, the ation being upon a judgment. 1 Lill. 
br. In attion grounded on privity of contract ; 
or action of eſcape, it muſt be brought in the detiner. 
Cre. Fac. 545, 685. See Debt and Erecuto!, 

— TWDebet & Cſolet, Are words frequently uſed by the 
writers of the Common law. For example, it is faid in 
the O!d. Nat. Brev. fol. g8. this writ Deſe&ta melendini, 
| being in the deber & ole, is a writ of right, &c. And 
again, fol. 69. a writ of Dued permittat may be pleaded 
in the county before the ferif, and it may be in the de- 
bet & folet, or in the debet without the /olet, according 
as the defendant claimeth ; wherefore note, that theſe 
kinds of writs have theſe words in them, as formal 
wards, not to be omitted : and according to the diver- 
— of the caſe, both debet and ſolet, or debet alone : 
'T hat is if a man ſue to recover any right by writ, 
whereof his anceſtor was diſſeiſed by the tenant, or his 
anceſtor, then he uſeth only the word debet in his writ; 
becauſe /zlet is not fit, by reaſon his anceſtor was diſleiſ- 
ed, and the cuſtom diſcontinued : But if he ſue for an 
thing that is now firſt of all denied, then he uſeth bot 
theſe words, debet & ſolet; becauſe his anceftors before 
him, and he himſelf ufually enjoyed the thing ſued for, 
as ſuit toa mill, or common of paſture, until the pre- 
ſent refuſal of the tenant. "The like may be ſaid of de- 
bet & detinet, as appeareth by the Reg. Oriz. fel. 140. 
Cowell, edit. 1727. | | 
 Tebt, Where a man oweth another a certain ſum of 
money by obligation, or by bargain for a thing ſold, or 
by contract, or upon a loan made by the creditor to the 
debtor, and the debtor will not pay the debt at the da 
appointed that he ought to pay it, then the creditor ſhall 
have an ation of debt againſt him for the ſame, F. N. 
8B. 119. 

' Anaaion of debt is faid to be founded upon contract, 
either exprelfs or implied, in which the certainty of the 
ſum or duty appears, and therefore the plaintiff is to re- 
cover the ſame #1 numero, and not to be impaired in da- 
mages by the jury, as in thoſe actions which ſound only | 
in damages; as aſſumfit, trover, &c. 4 C1. go. Slade's 
caſe. . Vaugh. Ol. 


I. In what caſes ation of debt will lie. 
2: Of extinguiſping the debt, and pleading ia bar there- 


of. 


r. Is whet caſes attion of debt will lie. 


If in an ation, in which the plaintiff can only reco- 
ver damages, as in waſte, there be judgment for him, he 
can afterwards bring an action of debt for thoſe damages. 
See 1 Rol. Abr. 600, Gor. | | 

Alſo if after judgment for the plaintiff in B. R, the 
defendant brings a writ of error in cam. fcacc, An ac- 
tioa of debt may be brought in B. R. upon the judg- 
ment, pending « @ writ of error; and the defendant 
cannot plead zl tiel record, for by the writ of error the 
tranſcript of the record only is removed. 1 'S$:14. 236. 
i Lev. 153. Raym. 100. S. C. | | 

Debt lies in the Marſhalſea, or any other court, upon 
judgment in C. B. or B. R. and upon nul tied record, 
the iſſue ſhall be tried by certiorari, and mittimus out of 
Chancery. 1 Salt. 209. | o : 

Every contract muſt be iegal'y entred into, and the | 
conſideration thereof muſt be lawful, as marriage, work, 
ſoliciting a cauſe, Oc. otherwiſe an action of debt will 
not lic. See 1 Rel. Abr. 593- : 

If a ſheriff levies a certain ſum of money on a Levart 
acias, at the ſuit of F. 8. and returns the writ ſerved, 
F. 8. may have an aQtion of debt againſt the ſheriff, 
without any aCtual contraQt, for the levying the money 
to the uſe of F.S. is a contract in law, and he ſhould 
pay it oyer. Jah. 206. Moor 886. 1 Brownl. 5. 

If a ſtatute prohibits the doing a thing under a cer- 
cain penalty, and preſcribes no particular method for the 
cecoyery thereof, the party intitled to the penalty ma 
recover the ſame by aCtion of debt, x Rel. Abr. 598. 


L 


{4 otherwiſe, 


Y | eft factum; but if it be without deed the defen lar't MY 
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An aQtion of debt lies b 
28 Eliz. cap. 4. for his 


execution ſe 


B 


recompence bel oo 
thereafter in the ſaid act mentioned, &. ; pong = 
P " 


598. ne I7, 5l. Noy 75. 
lire for the recovery of pe 7 ck the ag 
s , ved UDON leaſes for 
years. Co, Lit. 162. But this extended not to freeh 
rents ; for the reaſon whereof, and how it is ng "7 
died by 8 Ann. ce title Rents. CE 
| e grantee for years of an an:uit 
tion of debt for "of, amr Co. Eli. 263 _ ext 
If there had been tenant for life of a a h 
died, the rent being in arrear, his executor, by the C x 
mon law, might have an aQion of debt for the ar onal 
becauſe there was no other remedy. 4 Cs. 49. OY 
If a leſſee for years afizns over his whole 
denture, reſerving rent, the leſlee, 
may recover in an action of debt upon the contrae . 
though it was objeCed, that the lefite having ergy | 
fion, it was to be conſidered as a ſui in groſs, and there. 
= not recoverable until the term was expired, Carth 
Co] | : 
If a man lends goods. as a ſecurity for money, and 
the borrower tenders the money, and recovers th- ak 
in an action of trover, yet the pawnbroker may have an 
action of debt for his money ; becauſe though the ſccuti- 
ty ceaſes, yet the duty remains, in as much as the money 
lent is not paid back to the party from whence it came. 
'The ſame law as to land. Cyro. Zac. 243. Yelv. 179, 
1 Buift. 29, 3L. 
Plaintift agreed to fell the defendant fo many ſtacks of 
wood, and the defendant covenanted to pay the plaintiff 
351. for every hundred of the faid ſtacks, and bound 
himſelf in the penalty of 1o0/. to do it. It was held 
per cur. that the plaintiff might have debt or covenant at 
his election; for the rate being certain, viz. 35. for 
every hundred ſtacks of wood, when the defendant has 
the wood, the agreement becomes cartain, for which 
bebt lies. 2 Ld. Raym. Rep. B14. 
Debt for rent on indenture laid to be made at Londsa, 
for the demiſe of lands in Szrry, 'The action was laid 
in Louden ; and on demurrer, it was held, that the plain- 
tiff had his election to bring it in either againſt the 
leſſee; otherwiſe had it been againſt an afſignee, who is 
chargeable only on the privity of eſtate, Judgment tor 
the plaintiff. Strange 776. 
Debt lies not on a promiſſory note. Stra. b80. 
Debt will not lic for a wager. Ld. Ray. 69. 


term by in. 
by the name of Arc 


. 


2. Of extinguiſhing the debt, and pleading in bar there- 


of. 


If a man accepts an obligation for a debt due by fum- 
ple contra&, this extinguiſhes the contract. 1 Rol. Abr. 
604. This muſt be intended an obligation from the 
debtor ; for if a ſtranger gives bond for ſuch debt, 'tis 
2 Lrex, 110. adjudged. -But if upon ma- 
king the contract a ſtranger gives bond for it, of being 
preſent promiſes to give bond for it, and after docs lo, 
the debt by contract is extinguiſhed, the obligation being 
made upon or purſuant to the contract. 2 Leon. L110 
per cur ,—— So if a man accepts a bond for a legacy, he 
cannot after ſue for his legacy in the ſpiritual court, far 
by the deed the legacy is extinct, and it 1s become 4 
mere debt at Common law. Yelv. 38. 

In debt upon an obligation the defendant cannot plead 
nil debet, but muſt deny the deed by pleading nor eff fac: 
tum, for the ſeal of the party continuing it muſt be dit- 
folved eo ligamine quo lLigatur. See Flard. 332. $ 

But if the debt be due by fumple contract, then Þ* 
may plead nil debet, for it does not appear that there 13 
any debt continaing. Heb. 218. 2 1ſ»/. 051. _ 

{n debt for rent, if it be by deed, the proper plea is #8" 


plead nz dimi/it, nothing in arrear, or that he ne TT. 
voy 
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lſa by the . better. of tl 
due by indenture, the defendant may plead nil d;= 

/; for an indenture does not acknowledge a debt like 
'n obligation, ſince the debt accrued by ſubſe quent en- 


ed; A opinion of the books, -if the 


gent be 


_ Hard. 332.- a Wa | 
or ek for the joel of an annuity granted for life, 
i] debet is NO good plea, for the action is merely found- 
in upon the deed, for without it no action can be main- 
nined and though by the death of the grantee the na- 


ture of the action is changed, the annuity being deter- | 


mined ; yet this proves Tot but that the action is found- 
ed upon the deed. Kelw. 147, : 
But in debt for the arrears of a rent-charge, by will 
deviſed to the plaintiff*s wife for life, againſt the admini- 
|trator of the occupier of the land, n2/ detinet is a good 
tea, for a will is no'deed, nor wants any delivery ; ad- 
:udged» and faid the action was not ſo much grounded 
Ton the will itſelf as' upon the ſtatute, by which men 
ire enabled by will to diſpoſe of their lands and rents 
jNuing Ob: thereof. Hard. 332+ IP | 
If 1n debt for rent, the plaint:ff declares upon a leaſe 


jr years rendering 31S. yearly at Lady-day and Michael- | 


mas by equal portions, and demand 158. 6d. for rent behind 
for one year ending at Lady-day laſt, the declaration is 
naught ; for the demand of the 155, 64, being tor the ar- 
rears of the rent of the whole year, it aught to have been 
ſrewed how he was ſatisfied the reſidue ; and for this cauſe, 
after a demurrer 'to the defendant's plea, the writ wag 
abated. Cro. C. 137. Train. 4 Car. Bailey v. Hughes. 
| Debt upon bond for performance of cavenants in a leaſe ; 
the defendant pleads performance, the plaintiff replied, and 
aſſigned a brtach for non-payment of rent on ſuch a day, 
wundum formam & effettum conditionis obligationts pred, 
the defendant rejoins and alledges an entry by the plaintiff on 
the lands leaſed before the rent due, and that he Rept poſ- 
ſeſſion till the rent-day was paſſed ; and found for the plain- 
tiff; it was moved in an arreſt of judgment on the plain- 
tif's replication, it being that the defendant did not pay 
the rent ſecundum formam & effectum conditionis of the 
bond, whereas there is no mention of any payment of rent 
in the condition of the boxd, but in the leaſe "wy - ſed non 
albcatur ; becauſe the defendant by his rejoinder confeſſed 
that ſuch rent was arrear, and waived taking iſſue upon 
it, but topk iſſue on another matter, and fo this is well 


enough after verdict. And per Hale Ch. B. it is all one 


in ſubſtance to plead, as the plaintiff did, and to have| 


pleaded ſecundum formam & effettum indenture ; for the 
condition of the bond comprehends all that is comprized 
in the leaſe ; but though it might have been a queſtion up- 
mm demurrer, yet there can be no doubt of it after a ver- 
dit. Hard, 31g. fl. 13. Mich. 14 Car. 2. in the Ex- 


Anon”. 


| for other matters relating to the aftion 


: Geo. 2. c. 20. 


x + | 

ebt for rent pon a leaſe for a year, and ſo from year 
to year, quamdiu ambabus partibus placuerit , there was a 
verdict for the plaintiff for two-years rent. 'Sanders 
moved in arreſt of judgment, that the plaintiff alledges 
indeed, that the defendant entred and was poſſeſſed the 
hrſt year, but mentions no entry as to the ſecond. Per 
Twiſden, the jury have found the rent to be due for both 


Yars, and we now intend, that he was in poſleflion all | 


the time for which the rent is found to be due. 


Mod. 


} P..10, Mich. 21 Car. 2. B. R. Geſtwicke v, Ma-| 
mn, Re 7, | 


[n debt for rent upen a demi 2 of a fiſhery to the defcn- 
vor {s three lives, the plaintiff in his declaration /et 
ur tbe 


demiſe, virtute cujus the leſſee entred, & fuit & 
athuc eſt inde poſſeſſunatus. 'The defendant plea ed Nt 


peared upon the declaration, that the eſtate for the three | 


Ves was Continuing, and therefore debt did not lie, it 
cng 2 rent iſſuing out of a freehold. Serjeant Hooper, in 
anſwer faid, that this was well enough after a verdict, for 
that Ni! debet put all the matter in iſſue, and if the eſtate 
ad not been determined, the plaintiff could not have 
= a verdict, and that that matter indeed was the greateſt 
: ater litigated at the trial, and therefore the continuing 
* appearing directly, the court would take the eſtate 


to be determined, Pratt ſaid, that the averment in the 


bet, and there was a verdi&? for the plaintiff. And] 


| For the borough 
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| declaration of the fuit &' adhut, &c, was an expreſs aver- 
ment that the eſtate-did continue ; but if it were only in- 
different, it would not | be. good ;\ for the plamtiff onght 
to ſhew expreſsly in his declaration that the e/tate for three 
[rves was determined, or elſe he was not intitled' to bring 
his aCtion. of debt, within the ſtatute of Hen. 8. which 
was agreed by the court, and the judgment arreſted, 
2 Lord Raym. 1056, 1057. Mich. 3 Ann. Biſhop of Win- 
chefter v. IWright. | | | | 
If a man diftrarns for rent, and impounds the diſtreſs, 
and then brings debt for the ſame rent, the defendant may 
plead levied by diſtreſs; per Holt Ch. J. 11 Med. 144 
Hill. 6 Ann. in the'caſe of Alton v. Farvis. | 
In debt for rent the plaintiff declar'd on a demiſe b 
mentionat” exiftit ; this was held to be ill, and not helped 
by defendant's pleading over. 11 Med. 258. Mich. 8. 
Ann. B. R. Toddrel v. Heath. See Pleadings ; and 


of debt, ſee 7 Vin, 
Abr. and 2 Bac. Abr, tit. Debt. Ns | 
Debt and debtoz5, None to be diſtrained for debts 
not due, 3 Ed. 1. c. 23. ns 
For recovery of ſmall debts in London, 1 Fac. I c. 14. 
3 Jac. I. c. 1%. 14 Geo. 2.c. 10. See London. 
_A tradeſman's ſhop -book not. to be given in evidence 
of a debt, unleſs an aftion be brought within a year, 
7.'Fac. 1: c..12 | 
Actions of :debt to be brought within fix years, 21 
T6035 6-£A 3: | 
| Debtors cleared on a compoſition with the creditors, 


Ann. c. 20, ] | 
Priſoners for debt relieved, x Ann. ff. 1. c.25.. 2& 
3 Ann. c,'16, 6 Ges. 1. c. 22. 11 Geo. I. c, 21. 2, 


Geo. 2. c. 18, | | | 

Stat. 2 Geo, 2. cap. 22. ſet. 13. Where there are 
mutual debts between the plaintiff and defendant, or if 
Either party ſue or be ſued as executor or adminiſtrator, 
,where there are mutual debts between the teſtator or in- 


other, and ſuch matter may be given in evidence upon the 
general iſſue, or pleaded in bar, as the caſe ſhall require ; 
lo as at the time of pleading the general ifſye, notice 
be given of the particular ſum or debt intended to be in- 
inſiited on, and upon what account it became due. 
Made perpetual, 8 Geo. 2. cap. 24. ſe. 4. | 
Stat. 8 Geo. 2. cap» 24. /. 5. Mutual debts may be ſet 
againſt each other, either þy being pleaded, or on the ge- 
neral iſſue, notwithſtanding that ſuch debts are deemed to 


ſhall accrue by a penalty contained in a bond or ſpecialty, 
And in all ſuch caſes the debt intended to be ſet off 
ſhall be pleaded in bar, in which plea ſhall be ſhewn how 
much 1s juſtly due on either ſide; and in caſe the plain- 
tiff. recover, judgment ſhall be entred for no more than 
ſhall appear to be juſtly due, after one debt being ſet 
againſt the other, 

Mutual debts may be ſet againſt each other between a 
bankrupt and his creditors, 5 Geo. 2. c. 30. /. 28. | 

A court erected for recovery of ſmall debts in South- 
wark, 22, Geo. 2. c, 47. extended by 32 Geo. 2. c. 6. 

For recovery of ſmall debts in /e/tmin/ter, 23 Geo. 2. 
Co 27. 24 Geo, 2.6, 42. 71 

Attornies ſubje& to courts of conſcience in l/e/tmin- 


fler, 24. Geo. 2. 42. /. 1 


_For recovery of {ma]l debts in the tower hamlets, 23 
Geo. 2. c, JO. 
For recovering ſmall debts in 
aleſex, 23 Geo. 2. c. 33: 
For the city of Lincoln, 24 Geo. 2. c. 26. 
For the town of Birmingham, 25 Geo. 2. c. 34- 
For the town of Sr. Albans, 25 Geo. 2. c. 38. 
For the town of Liverpocle, 25 Geo. 2. c. 43- 
For the city of Canterbury, 25 Geo. 2. c. 45: 
of Boſton, 26 Geo. 2.c. 7, 
For the hundred of Brixton, 31 Geo. 2. c.-23,- 


_ For the borough of Great Yarmouth, 31 Geo. 2. 6. 


the county-court of Mid- 


24. 


All a&ts for ereQting courts of conſcience declared pub- 


Debtoxs 


lick aCts, 2 Geo, 2. c. 10, fo 2s 


8 © g9VV. 3. c. 18. repealed g & 10 IV. 3.c. 29, 10 


21 Geo, 2, Ca 3l, 28. Geo, 2. Cs I 3, 29 


teſtate and: either party, one'debt may be ſet againſt the 


be of a different nature ; unleſs where either of the debts 
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Debtors confined on firſt of Fan. 1755, ſhall, at the | 
defire of their creditors, deliver a ſchedule of their ef- | 


fes, or on refuſal ſuffer death, 28 Geo, 2. c. 13: /« 39. 
AXt for relief of inſolvent debtors, 1 Geo. 3. c. 17. 


EffeCts of inſolvent debtors after diſcharge to be veſted | 


in the clerk of the peace, who is to affign them to credi- 
tors, 1 Geo. 3. c. 17. /. 13. | 
Landlord to be ſatished two 
ment of goods diſtrainable. x1 Geo. c- 17. ſed. 16. 
Penalty on clerk of the peace delaying to give priſoner 
his diſcharge, x Geo. 3. c. 17. /. 25. | 
Perjury of priſoner death with clergy, 1 Geo. 3. c. 
17. /. 26. | 
Debts to the crown, or of x000/. to one perſon, not 
diſcharged, by the inſolvent a, 1 Geo. 3. c. 17. /. 40. 


Eſtates in tail, which debtors may bar, to be deemed }, 


eſtates in fee, 1 Geo. 3. c. 17. /. 4 
Refuſing to give up his effects, 


2> | 
death without clergy, 
1 Geo. 3.c. 17. /. 46 | 


Compelling clauſe in 1 Geo. 3. Cc. 17. repealed by | 


2 Geo. 3... 2. 


For the recovery of ſmall debts in King/ton upon Hull, | 


2 Geo. 3. c. 48. 
For recovery 


of ſmall debts within the hundreds of 


Bradford, Meltfham, and Worlftown in Wilts, 3 Geo. 3. | 


c. 19: | | 
Within the borough of Soke in York, 4 Geo. 2. c. 40. 
In the town, &c. of Kirkby in 1e/tmorland, 4 Geo. 3. 


Cc 


be ws Toro where the debtor is ſufficient, 17. C. 9 Hen. 
COVe...<* * 0 , 
oF for the ſureties 
AM. C:q H. $$. 
The debtor dying, the 
9 H. 3. c. 18. | OSS | 
Diſtreſs for debt may be fed by the owner, and ſhall not 


JW IT | | 
Redinet of the King's debts ſhall acquit the debtors 
at, the Exchequer, De Dinric. Scacc.' 52 H. 3. c. 4. on 
pain of treble damages, &c. Sr. Heft. 1. 3 Ed. 1. c. 19. 
Proceſs againſt ſherifts for not acquitting, &c. De Vice- 
com. &c. 14 Ed. 2. | 

The order of accounting at the Exchequer, St. de 
Scac. 51 Fh F. fl. $5. oY OST T4 

Penalty of delaying payment of the King's debts, or 
_ taking money for it, St. T/e/tm. 1. 3. Ed. 1. c. 32. 

Direions for diſcharging the debts that have been 
paid to ſheriffs, &c. Stat. Rutl. to Ed. 1. [. 3, &c. St. 
de Fen, levet. 29. £4. 1. fb 16365 5 

Pleas not to be held in the Exchequer, unleſs they 
touch the King, or his miniſters, St, Rut!. 10 Ed. 1. / 


= 


Lp 

On finding furety for the King's debt, the diſtreſs 
ſhall be releaſed, Art. ſuper Cart. 28 Ed. 1. Pt. 3. c. 
I2. | | 

The King's debts ſtalled according to the ability of the 
debtor, and to be levied ſalve contenemento, 1 Ed. 3. ft. 
2. Cl. 4+ | | 

A priſoner in execution confefling a debt to the King, 
ſhall be remanded at the plaintiff's: fuit. 1 R. 2. c. 12. 

No recognizance or bond in the double ſhall be taken 
| in the Exchequer for the King's debt, 13 R. 2. ft. 1 c, 


Commiſſions ſhall be ſent to inquire into the truth of 
accounts paſled in the Exchequer, 6 H, 4. c. 3. 

Accounts for diſmes not chargeable with other men's 
ſuits in the Exchequer, 1 Rec. 3. c. 14 

Bonds to 'the King of the. ſame force as the ſtatute 
flaple, 33 H. 8. c. 39. | 


CCOpnizances how 


ki diſcharged, 33 H. 8. c. 39. /. 
ara gorge, rae. oi 
os ed . RI King ſhall be ſued, 33 H. 8. 
G Bd KO9e hal recover coſts, 33 H, 8, c. 39. Fe $4- 


ars rent before affign- | 


« 4T. | | 
Debt ta and from the King. The pledges ſhall not 


againſt the principal debtor, | 


King ſhall be firſt paid, A. C. | 
| | | ten friburghs. 


hp 208 before 15 days, &c. De diftrictione ſcaccarii, 51 | 


| fol. 188, F.N. $: ſoc I71. 
0) 
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1 he King 99 egy apa 
mii erm vrartioos a'y. + eee ſhall account ang 
pay theſe debts 97 le wrt oats ade Table i 


made liable to be ſold, 39 El. 3% POeY. ME 86 6, 3+ 


No debt to be aſſigned to the King, but ſuch as or;c: 
nally accrued to the King's debtor, 4 "Fae. $64 wy oe 
he King's tenant returned in arrear by miſtake ſhall 


be diſcharged on producing his receipt, 11 & 12 /// 3 
'C. 2. f. 154. | 


, Accountants to the crown cha 
e- .; It. 2& 3 Am.c.1 
; Penalties on receivers detaining or miſannylvi 

9 Ann. c. 21. [. 14. | S plying money, 
Penalties on not duly diſcharg 
TI. C15, [ 14. | 
Deceir, { Deceptio dolus,) Is a ſubtle trick or device 
, whereunto may be drawn all manner of craft, ſubtl-ty, 
guile, fraud, flight, cunning, covin, colluſion, and race 
tice uſed to deceive another man by any means; which 
. hath no other more proper or particular name than deceit 
'or offence. We/t's Symbel. tit. Indiftments, ſeft, 68. 
'See Deceptione, Dilceit, Covin, 
' Serjeants and others ſhall not conſent to any deceit on 
the court, on pain of a year's impriſonment, &c, &$t, 
; Weſtm. x. 3 Ed. 1. c. 29, Writ of deceit where main- 
' tainable, 2. Ed. 3. c. 17. | | 

Decem tales, See Tales. 

TDecenna, and Decennieres, See Deciners, 
Decennary, (Decennaria,) The limits or compaſs of 
See Weciners, | 

DPecentum, See Fauletunt, 

Deceptione, Is a writ that lieth properly againſt him, 


rged with intereſt, 12 


ing debts received, 3 Geo, 


| that deceitfully doth any thing in the name of another, 


for one that receiveth damage or hurt thereby. F. N. B, 
\fol. 95. This writ is either original or judicial; as ap- 
peareth by the Old Nat. Brev. fol. 50. where you may 
read the uſe of both : For ſome ſatisfaCtion, take the 
words of that book ;-<-— This writ of deceit, when it is 
original, lieth in caſe where deceit is uſed "7 one man 
to another, by which deceit he may be diſherited, or other- 
wiſe evil treated, as appeareth by the Regi/ter, &c. And 
when it is judicial, then it lieth out of the rolls of record; 
as in cafe where a Fain acias is ſent to the ſheriff, that 
he warn a man to be before the juſtices at a certain day, 
and the ſheriff returns the writ ſerved, whereas the ſaid 
man was not warned, by which the party that ſued out 


the /ſcrre ow recovereth ; then the party which ought 
to have been warned, ſhall have the ſaid writ againlt 


| the ſheriff. In the Terms of the law, it is ſaid, that the 
original writ of deceit lieth, where any deceit is done by 2 
man to another, ſo that he hath not ſufficiently perform- 
ed his bargain or promiſe : In the writ jzd:cial, he concur- 
reth with the former book. See Reg. Orig. fol. 112. 
and the Regi/t. Firdicial, in that table, verbs Deceptione. 
Cowell. | | 

Mecies tantum, Is a writ that lies 
who hath taken money for giving his verc 
of the effect, becauſe it is to recover ter tzmes 
he took. It lies alſo againſt embracers, that procure ſuch 
an inqueſt, Stat 38 E4. 3. c. 12, 13. Reg. of Writs, 


But decies tantum doth not lie againſt the embracer, if 
he embrace and take no mone ; for he ought to take 
money and alſo embrace, Yet it hes againſt the jurors, 


again} 4 juror, 


ict, called lo 


| although they do not give a verdict, if they take money z 


and fo, tis ſaid, if they give a true verdict, decies tantum 
"ele ns the pea w-: taking reward for ar» 
"he 2p o rk iu, ks 7 Vin. Ab. 378— 
9 Idecirtiationi, Decimatio, The puniſhing every ones 
ſoldier by lot, was termed. decrmat?? leginnis : Po. 


. 


| 


ſo much as 


D ® Ce 


tetched to ſignify tithing, or paying the tenth part. 


another ſort of decimation in the late times of 
which, too many of his Majeſty's loyal-ſub- 

ſo much ſad _ e im gr that I need 

the memory of it. Cowell, edit, 1727. 

a ni folvendis p20 pollſeſſionibus atienigenas 


There Was 


tion, 
ave 


bl 


ch lay againſt thoſe that had farmed the priors 
gw of ; fy 79 for the rector of the parith, to 
hs his tithe of them. Reg. Orig. fol. 179: E 
rec ners, Decenniercs, or Doceners, (Decennarti,) 
Nerived from the French dizieme, tenth, ſignifieth in the 
cient monuments of our law, ſuch as were wont to 
i - the overſight and check of ten friburgs, for the 
ann. of the King's peace ; and the limits or com- 
main Their juriſdiction was called Decenna, Brae?. 
OT iraft. 2. cap. 15. of whom you may alſo read 
Tao lib. 1. cap. 27- and Keg. Orig. fol. 98. b. Theſe 
emed to have large authority in the Saxons time, taking 
nizance of cauſes within their circuit, and redrefling 
wrongs by Way of judgment, as you may read i. the laws 
of King Edward, pu liſhed by Lamb. numb. 32. In 
ter times mention is made of theſe, as in Britton cap. 
2. who faith in the King's perſon, (as he writeth his 
whole book 1 that manner) ** We will that all thoſe 
that be fourteen years old ſhall make oath, that they will 


he ſufficient and loyal unto us, and that they will neither 


te felons, or afſenting to felons ; and we will that all be 
mn drzeine & plevis per dozeners, that is, profeſs themſelves 
«f this or that dozerne, and make or offer ſurety of their 
tehaviour, by theſe or thoſe dozenters, except religious 

ſons, clerks, knights, and their eldeſt ſons, and wo- 
en,” Yet the ſame author, in his 29th chapter, to- 
wards the end, doth ſay, that all of 12 years old and up- 
wards are puniſhable for not coming to the turn of the 
ſheriff, except earls, prelates, barons, religious perſons, 
and women. Staundf. Plac. Cor. f. 47. out of Fitz- 
kerbert hath theſe words, © "The ſame law is, where the 
dizeniers make preſentment, that a felon is taken for fe- 
lony, and delivered to the ſheriff, &c.” And Kitchin 
out of the Regi/ter, and Britton ſaith thus, Religious per- 


ſons, clerks, Rs, or women, ſhall not be decinters, 


fil. 33 From all which premiſles may be gathered, that 
of late times, this word ſignifieth nothing but ſuch a one 
5 by oath of loyalty to his Prince, 1s ſettled in the com- 
bination or ſociety of a dozeine. And a dozeine {eemeth to 
extend ſo far as every leet extendeth ; becauſe in /eets only 
this oath is miniſtred by the ſteward, and taken by ſuch 
z3 ar2 twelye years old and upwards, dwelling within the 
compaſs of the 1-et, where they are ſworn, F. N. B. fol. 
161, a. The particulars of this oath you may read in 
Brafton, lib. 3. tra#t. 2. cap. 1. num. 1. where he ſetteth 
down fifteen years for the age of thoſe that are ſworn 


to the King's peace ; but /:þ, '2. trad. 2. c. Il. num. 5. 


he nameth twelve years. See Jnlaughe. From hence 
we may note the diverſities between the ancient and pre- 
ſent times, in this point of law and government, as well 
for the age of thoſe that are to be ſworn, as alſo that 
dcenmer is not now uſed for the chief man of a dozerne, 
but him that is ſworn to the King's peace. And laſtly, 
that now there are no other dozeins a4 leets; and that 
a0 man ordinarily giveth other ſecurity for the keeping of 
the wiog's peace, but his own oath. And that therefore 


none anſwereth for another's tranſgrefſions, but every man_ 


for himſelf, See Frankpledge, and 2 part. [n/t. fol. 37. 
Cell, edit, 1727. EAHA | 
Declaration, (Declaratio,) Is a ſhewing in writing 
the grief and complaint of the demandant or plaintiff, 
zanſt the defendant or tenant, wherein he is ſuppoſed 
to have done ſome wrong. And this ought to be plain and 
tan, both becauſe it impeaches the defendant, and 
10 compels him to anſwer thereto, Such a declaration 
in an action real, is termed a count. Note; that the 
Guxt or declaration, ought to contain demonſtration, decla- 
'aton, and concluſion. In demonſtration are contained 


l things : Dus queritur, contra quem, & pro qua cauſa. 


in the declaration there ought to be compriſed, .Yuomedo 
"Mer partes attio accrevit, quando & qua die, anno & loco, 


v 5 ua And in the concluſion, he ought to aver, 
VOL. 1, | 


[s a writ, or letters patent, yet extant in the Re- | 


] words to a ſheet, beſides the King's duty. 1 Art, 


DH K © 


and proffer to prove his ſuit, and ſhery the damages his 
has ſuſtained by the wrong done him. See Toant. 

A declaration ought to contain two things, viz. cer- 
tainty and verity ; for that is the foundation of the ſuit 
whereunto the adverſe party muſt anſwer, and whereupon 
the court is to give judgment. Co. Lite. 303. a. | 

Declaration muſt be certain, containing, 1. Such ſuf- 
ficient certainty whereby the court may give a peremptory 
and final judgment upon the matter in controverſy. 2. The 
defendant may make a dire# anfiver to the matter contained 
therein. 3. That the jury, after iſſue Joined, ay give a 
compleat verdict thereupon. 4, No blank or ſpace to be left 
therein, Brown's Annal. 2. 

Though the rule of law is, that declarations ſhall ne 
be taken by intendment, but ought to have certainty ; yet 
this has an expoſition and a meaning, viz. that where the 
uncertainty is ſo great, that it is indifſerent to take it either 
way ; but where one way is more ſtrong, and the indiftment 
this way much exceeds the intendment the other way, ſuch 


adjudged good by ſuch intendment. As in debt againſt an 
heir, the count ſhall be god, notwith/tanding the plainti 
does not ſhew that the executors have no aſſets ; for it 4 
be intended ; becauſe it ſhall be preſumed, that otherwiſe 
the plaintiff would not have brought his ation. Pl. C. 
193- a.b, 1 Eliz. Wroteſley v. Adams. 

n the Book of Entries is ſet forth, that treſpaſs was 
brought for heaps of tones, without mentioning any cer- 
tainty ; cited arg. but Dedderidge ſaid, that the counſel 
who cited it, never ſaw an action for a heap of ſtones ; 
but perhaps it might be for a cart-lead, or the like, of 
ſtones. Palm. 447. Hill. 2 Car. B. R. in the caſe of 
Clapham v. Middleton. | 

An aCtion of treſpaſs was brought, quare te/tas diverſas 
"( Anglice earthen pots) ipfius guerentis cepit ; and moved 


opinion of the court, as 5 Rep. 34. Treſpaſs was quare 
piſces ſuos cepit, without ſhewing the number, or of what 
nature they were, and therefore naught. Noy gt. Mich. 
2 Car. B. R. Clapham v. Middleton. | 


Action ſur le caſe, and declares that whereas A, was 


indebted to him 20 5. & ultra, B. in conſideration he would 


forbear it, promiſed to pay him. After verdiCt, judgment 
was arreſted, becauſe of the uncertainty of the ſum in 
the declaration. Freem. Rep. 443. pl. 601. Mich. 1676 
Cauſon's caſe, | | 
In caſe againſt a phyſician, it is ſuſſicient to ſay, that 
he adminiſtred phyſic SO » Ec. without ſhewing the 
particular defett in his ſfhill. Per Holt Ch. J. ig deliver- 
ing the opinion of the court. Lord Raym. Rep. 471, 
Paſed 11 #771, 3. in the caſe of Groenvelt v. Reruell 
n caſe for negligently managing his ſhip that it run over 
the plaintiff's barge ; the plaintiff declared, that he was poſ- 
ſ[eſs'd of a barge, laden with divers goods and merchandizes 
generally, &c. the declaration is too general, and the 
particular goods ought to have been mentioned, . as in 
caſe for burning a houſe of goods, or otherwiſe no da- 
mages ſhall be recover'd ; per Holt Ch. J. at the ſittings 


Vin. Abr. 383—393., 

Declaration ſufhcient, if good in ſubſtance, 46 Fd. 3. 
c. 15. How to be delivered to priſoners, 4 & 5 Will. & 
M. c. 21. See Pyilon. | 

Formerly the declaration itſelf uſed to be delivered to 
the defendant's attorney to keep 'till he had made a copy 
of it, and then return it ; but inconveniencies ariſing, a 
rule was made Trin. 12 Jill. 3. whereby the plaintiff's 
attorney is only bound to deliver 2 copy of the declaration 
to the defendant's attorney, who is to pay for the ſame 
after the rate of 4d. per ſheet, computing iy #02 Ray 


rat. 


. 


in K. B. 146. | 
And by the ſame rule, if the defendant's attorney re- 
fuſes to pay for the copy of a declaration, the plaintiff's 


clarations, who is to receive the ſame without fee or re- 
ward ; and the plaintiff's attorney having given a rule to 


| want of a plea, and the plea is not ta 
U | 


7 


intendment ſhall be allowed, and declarations ſhall be _ 


that it is naught for the uncertainty, and ſo was the 


at Guildhall, Hill. 2 Ann. Martin v. Henrickſon, See 7 


attorney may leave the copy with the clerk of the de-. 


plead, and demanded a plea, may g judgment for. 
received before. 
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the copy of the declaration is paid for. 1 Att. Pra. in 
K. B. 147. | 
| Where ſpecial or com 
defendant, and notice thereof given, the attorney for the 
plaintiff ſhall deliver the declaration: to the attorney for 
ſuch defendant, who ſhall pay for the ſame. But if the 
attorney for the defendant, or his clerks in his abſence, 
ſhall refuſe to pay for the ſame, or if the place of habi- 
_ tation of ſuch attorney for the defendant ſhall be unknown 
to the attorney for the plaintiff, then the attorney for the 
plaintiff may leave the declaration in the office with the 
clerk of the declarations, but immediately muſt give no- 
tice thereof in writing to the defendant or his attorney ;, 
and ſuch declaration ſhall be deemed well deliver'd only 
from the time of ſuch notice. 74. 76. IT 
Upon the delivery of every copy of a declaration, or 
taking the ſame out of the office, the defendant's attor- 
ney ſhall pay to the plaintiff's attorney 44. for the defen- 
dant's warrant of attorney, which warrant of attorney 
the plaintiff's attorney ſhall file with the proper officer ; 
and upon the defendant's attorney refuſing to pay the 
faid 4. for the warrant, judgment may be ſigned. Mich. 
'S Ann, 1 Att. Pr. in K. B. 148, 148. ' 
Formerly the defendant in all caſes had an impartance 
to the term next after the return of the proceſs, except 
the proceedings were by original, or for or againſt attor- 
\ nies, or other privileged perſons, or againſt priſoners in 
cuſtody of the marſhal } in which cafes the defendant 
was bound to plead, without any imparlance, the ſame 
term the declaration was delivered (if delivered four days 
before the end of the term), and except the proceeding 
were by habeas corpus, or the proceſs was returnable the 
firſt return of Ea/ter or Michaelmas term, and the ation 
laid in London or Middleſex; in which laſt caſe, if the 
declaration was delivered before the Efloin-day of Men. 
Paſ. or Craſtinum Animarum, the defendant was to plead 
two days before the Eſloin day of the ſubſequent term. 
Mich. 5 Ann. 1 Att. Prad. in K. B. 148, 
But now, by a rule made in Trinity term 5 & 6 Geo. 
2. upon all proceſs to be ſued out of this court, return- 
able the firſt or ſecond return of any term, if the plain- 
tiff declares in London or Middleſex, and the defendant 
lives within twenty miles of London, the declaration ſhall 
be delivered with notice to plead within four days after the 
delivery, and the defendant ſhall plead within the ſaid 
four days without imparlance ; and in caſe the plaintiff 
declares in any other county, or the defendant lives above 
twenty miles from London the declaration ſhall be de- 
livered with notice to plead within eight days after the 
delivery, and the defendant ſhall plead within the faid 
eight days without any imparlance ; and in default of 
pleading in either of theſe caſes, judgment may be entred. 
11 Attor. Pratt. in K. B. 148, 149. | 
In both theſe caſes the declaration muſt be delivered 
at leaſt four days before the end of the term, excluſive of 
the day of the delivery, otherwiſe the defendant will be 
intitled to an imparlance. 3 Atter, Pra#t. in K. B. 
149. | 
wire a copy of the proceſs is ferved, and an appear- 
ance is entred, or common bail filed for the defendant by | 
the plaintiff's attorney, a copy of the declaration muſt be | 
left in the office of the clerk of the declarations, and no- 
tice thereof is to be given to the defendant, by delivering 
to, or leaving for him at his laſt or moſt uſual place of 
abode, a note in writing, ſignifying the nature of the ac- 


- tion, at whoſe ſuit protecuted, and the time allowed by | 


the rules of court for pleading thereto, and that unleſs 
ſuch defendant plead thereto within ſuch time, judgment 
will be entred gainſt him by default ; and from the time 
_ only of giving ſuch notice, ſuch declaration ſhall be 
well delivered; and if the defendant does not plead * 
within ſuch limited time, judgment may be Ggned with- 
out further notice, or other calling for a plea, and the 


plaintiff may thereupon give notice of executing his f 


writ of inquiry, either by delivering a notice in writing 
to ſuch defendant or defendants, or by leaving the ſame 
at the laſt or moſt uſual place of abode of ſuch defendant 
or defendants. Trin. 1 Geo. 2. 1 Attorn. Pratt. in K. 
B. 149, 150. 


mon bail ſhall be filed for any | 


D EC 
When a defendant has filed ſoo; js 
any perfon may deliver or file Hoop Gar ©Q'mmon 
by the by at any time (£ thi 


Sa. tting the court) dy 
wherein the-proceſs again{t the NA, wn 


and F have heard it (aid, that the plain þ 

| the procef's is, might declare Kath, rung 7 ” whoſe ſuit | 
| tions as he thinks fir, befure the end of bg many ac. 
after the return of the procels, + LdeFooas bf next term | 
'B. KE103.- rn. Praft, in K 

But for ſettling the practice of the : 
claring by the by in a where the mY an 
' tion or ſuit ſhall file common hail for the defer Fj aNY ac. 
 ſuant to the late att of parliament for — b 
| Tous and vexatious arreſts, ir is ordered, thi: My. | 
caſes the plaintiff in fuch action or ſy;: hind Ia Y 
| mon bail hath been or ſhall be (o flcd _ ab or Con. 
deliver a declaration by the by apaintt ſuch lefend, = i 

like manner as he might have done by the ancient OY 
tice of the court ; but that no other p»r{on (exce * = 1 
plaintiff) is or ſhall be capable of eclivering a 7 2 q 
tion by the by againſt any defendaut by reaſon of ng : 
mon bail being to filed by any plaint:ff as aforeſaid : Ro b 
for the better diſtinguiſhing by whom common bail hail Þ 
| have been filed in any action or ſuit, it is further ordered, | 
that in all cafes where common bail ſhall be filed b the 1 
plainti# for the defendant by virtue of the faid at hk : 
words ſhall be wrote on the bail-piece, viz, fled darer- 
ding to the ſtatute, or words to the like ettect. Mz 
TO Geo. 2. 1 Attor, Pratt, in K. B. 153, 154... 

Upon all proceſs to be iflued out of this court, retur. * 
nable the firſt or ſecond return of any term, where no ? 
affidavit ſhall be made and filed cf the cauie of ation 
purſuant to the late aCt of parliament for preventing fri 
volous and vexatious arreſts, the plaintuF may deliver the 
declaration de bene eſſe, at the return of ſuch proceſs, 
with notice to plead within eight days after the delivery 
thereof; and if the defendarit doth not file common 
bait, and plead within the ſaid eight days, the plaintiff 
having filed common bail for the defendant, according 
to the ſaid act, may fign judgment for want of a plea, 
a rule to plead having been duly entred ; and upon all 
proceſs to be iſſued, and made returnable as aforeſaid, 

where an affidavit ſhall be made and filed of the cauſe of 
action, purſuant to the ſaid act, the declaration may be 
delivered at the return of ſuch proceſs, with notice to 
plead in four days after ſuch delivery, it the ation is /:id 
in London or Middleſex, and the defendant lives within 
twenty miles of London, and in eight days if the aCtion is 
laid in any other gounty, or the defendant lives above 
' twenty miles from London; and if the defendant puts in 
bail, and does not plead within ſuch time as is reſpeRtive- 
ly before mentioned, judgment may be ſigned, a rule to 
plead having been duly entred. A:ch. 10 Geo, 2. 1 
Attor. Prad. in K. B. 154, | 

Where an executor's time for pleading was out, the 
court would not inlarge his time for pleading, unlets he 
would enter into a 5x not to plead any judgment ob- 
tained againſt him after his time was out. Adod. Ca. 
308. & wide Bul/t. 122, 123. ; 

In ar'attion requiring bail, the delivering a declaration 
before bail is put in, is a waiver of the bail ; and if be- 
fore the bail be juſtified, it is an acceptance of them ; but 
if delivered de bene eſe, then it is only conditionally 
until good bail be put in, or the bail already put in do 
juſtify. 1 Artor, Pra. in K. B. 155. | 

If proceſs ifſue out of this court returnable at a day | 
certain. and the defendant doth by his attorney appear 
and file bail of the term wherein the procels is returnable, 
and the plaintiff doth not declare before the end of the 
term next following, a nonprs/ſs may be ſigned without. 
entring any rule to declare, or calling for a declaration, 
and the defetidant ſhall have coſts taxed as uſual. Strat 13 
| Cari 2; Rat. 2. 6.2: +. t F WE 

And if the Eaſe d ſhould be tendered. at any time 
after the end of the ſecond term, and before. the nonpr ofs 
is ſigned, the defendant is not bound to accept the decla- 
ration, but may ſign his nonpro/s at any time atter the end 
of the ſecond term. 1 Atter. Prad?. in K. B. 155+ 


bai 
n declaration | 
[1NT the term, 1 
t was returnable. : 


Far 
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aff | ; matters of prafiice : and the forms of declarati- 
F "wr the ff ow of the Attorney's Pradfce in zl 
_—_ of King's Bench, and the fir /}1 vel. of the Attor- 
ey's Practice 1N the Court of Common Pleas. © 


n 7erlaraifon of Ules, See Uſes. 


Aanding any contempts thereof) ſhall not bind the goods or 
moyeables, but only Fs the perſon, Chan. Rep. 19% 
12 Car. 2+ Howard v. Suffolk. : Ng. en95D 0 
A decree in Chancery. 1s of the like nature with a judy- 
ment at Common law. Chan, Rep. 234. 14 Car. 2. 
Nanny v. Martin. | 


This court is cautious to make a decree. without a pre 
edent. Chan. Rep« 240. ,15 Car. 2. Roberts v. Wynn. 


No decree pro conf till after appearance. 3 Ch: R.[ 
oy 


22. Hilt. 1667. ſer v. Peacack, 
Where there is a remedy at law for one thing in a bill 
which 1s complicated with other matters which are- pro- 
rin equity, In ſuch caſe equity will determine the whole 
matter ; per Lord Chancellor, 2 Freem. Rep. 5B. in pl. 
64- Trin. 1080. 


Where there is but oe witneſs again/? the defendant's | 4 


ar fer, the plaintiff can have no decree. Fern. R. 161. 


pl, 15T- Paſch. 1083. Alam y. Fourdon. 


ere no ordinary proceſs upon the firſt decree will ſerve | 


far the execution thereof, there muſt be a new bill to pray 
execution of the firſt decree by a ſecond decree, 2, 
Chan. Rep. 127, 128. 29 Car. 2. Lawrence v. Berney. | 

Verbal agreement, though ſubſequent to the decree, yet 


ſhall not fay the execution of it, but the remedy mult be | .; 


by original bill. 2 Chan. Caſes 8. Aith. 31 Car, 2. 
Watklin v. Walthall. | | 

Aſter a decree of  diſmiſſion affirmed on at peal to the lords, 
a bill is brought for diſcovery of a deed ſaid to be burnt, | 

pending the appeal, which made out the plaintiff*s title, ſo 
that after ſuch diſcovery, the plaintiff might apply to the 
lords for relief. Defendant demurred, but was ordered 
to anſwer, but the piaintiff to. proceed no further without 
leave of the court. _ O_— C. Vern, 416, þl. 396. 
Mich. 1686, Barbone v. Searle. VEE 29203, BY 

Where there is a decree it cannot be altered but by bill 
of review, but where there is only a di/7nifſion, an original 
bill may be brought upon a new equity. Arg. ſays it is 
an allowed difference. "ern. 417. pl. 296. Mich: 1686. 
in caſe of Barbone v. Searle, _ WY er Wn 

A rule, that wheneyer a decree is entred by conſent, 
the merits after ſhall never after be enquired into, unleſs 
there be an objection, that the word conſent be ſtruck out 
of the order. 44S, Tab. February 1702. Noreet v. 
Naorct; - HSE 5 | (RTE, 

An original bill, barely in nature of a bill of revivor, 
and not broader or longer than a bill of reviver, des not 
open the firſt decree, to have it looked into; but if it be 
to enforce a decree, or carry it further, then it opens 
the cauſe, Paſch, 1706. Abr. Egu. Caſes, 833. Vare v. 
Wirdall. iq | MEET as | bn 

Ordered, that no application ſhall be made azgin/ the 
minutes after @a week ; and no further time to be allowed 
to petition for a rehearing, but within a week after that, 


del, Caſes in Chan, in Lord King's time 21 Trin. 11 Geo. 


I Anon, 


* 


On a new Bill to carry, a decree into execution, court may 
vary and alter what is thought proper; but on a rehearing, 
no further than the petition extends ;- but if the petition 
be againſt the decree in general, though particular reaſons 
ae given, the whole is open ;- but otherwiſe it is, if the 

 Ftition be only againſt one or two particulars. Sel. Caſes 
in Chan, in: Lord King's time 13, 14+ Paſch. 11 Geo, 1. 
Colcheſter v. Colcheſter. Lok 6 x 


he rule of court is, that on appeal - the whole cauſe Is 
en ; but on a rehearing, anly ſo much as is petitioned 
ainſt; if all do not pe 


tition, it is open only to the pe- 


o Ongrs., Sel. Caſes in Chan. in Lord King's time 24. 
mM, 11 Geo. 1. Hayward v. Colley. _ | 

n appeal the party may bring naw matter, but aliter in 
"ew, unleſs there be a clauſe to receive it, Sel. Cauſes in 


jngs Ray's King's time, 48. Trin. 11 Geo. 1. in Pop- 


1] rolled. 


| Gardiner. 


] defen 


| digeſt of the canons of all the councils, that pertained to 


his authority ſome perſon might be appointed to make 


' OY: 
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Decree may be altered upon. proper application the 
ſame term it is {o/ LN 1 feat rehearing. AS. 
Tab. Moy 1725, Vaughau v. Blake. 


O or! gut 6111 can be, to vacate a decree ſigned and in- 


7. Equ., R. 133. Hill. 12 Gee. Floyd v. Man- 


| Matters, proper to be bxce ted to upon the er's report, 
ſhall never be 'ohjec 4 n. TS god _ 
firmed. MS. Ta, # =] »;4726. Parker v. Stanley. 
All ; 003 from the Rolls are to he made to the Lord 
Chancellor, and decrees made at the Reils muſt be ſigned 
or approved of by the Chancellor ta make them decrees of the 
court of Chancery, MS. 'I'ab. March 13, 1727. Morſe 
v. Dubois. GEE £ | 
A decree gained by fraud may be ſet aſide by petition, 
as well as 2 judgment at law by motion a fortiori may 
ſuch decree be ſet aſide by hill. 3 Hms's Rep. 111. Paſebs 
1730: Seldon v. Forteſcue Aland. IR | 
f a decree be obtained and zxrolled, ſo. that the cauſe 
+ cannot be re-heard; then > 6 is no remedy. but. by bill of 
review, which muſt be on errar appearing on the face of the 
ecree, or on matters ſubſequent thereto, as a releaſe, or a 
receipt diſcovered ſince. 3 {/ms's Rep. $7 1« Trin. 1735. 
Yager: SAD. > | | | 
One'in the Fleet was ordered to be laid in irons, be- 
cauſe he refuſed ta perjorm @ decree. Toth. 129. South v. 


Fine was impoſed for þreach of a decree. Toth. 166, 
cites Trin. 6 Car. Longman v. Hopgoad. —  _ 
A defendant lay in the Fleet for breach of a decree, the 
cnms 4 nevertheleſs prefers a bill to difcaver an eflate ; 

endant demurred becauſe a;;fouble execution:; yet 
over-ruled. Toth, 137, 138. cites Hill, 1630. Audley v. 
Habr,”., rate 


% . 


An original bill t execute a decree of lands againſt a, 
purchaſer, who claimed under parties bound by the de- 
cree, was allowed good on demurrer thereto ; per Lord 
Keeper. Chan. Caſes 2.31. Trin., 20 Car. 2. Organ v. 
Gardiner, ; | " 
A ſequeſtration may be granted in the exchequer, as 
it has been always practiſed in Chancery where a decree 
is for a purſonal duty, otherwiſe the juriſdiftion of the 
court of equity would be to liitle purpoſe, if it had not 
| authority ſufficient to ſee its decrees executed ; per three 
Barons ; but the Lord Chief Baron doubted, becauſe the 
Lord Chief Baron Hale could never be prevailed upon to 
| grant it, nor the Lord Montague, to whoſe learning he 
ſaid, he muſt preatly ſubſcribe ; but by the opinion of 
the other three 'it was granted. 2 Freem. Rep. 99. pl. 
109. Trin. 1687. in the Exchequer, Gaaver v. Fountaine. 
See 7 Vin. Abr. 394—402. _ POSReF an i3% of 
Tecretals, Decretales, Are a volume of the Canon 
laws, containing the decrees of ſundry popes ; or elſe'a 
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one matter under.one hand. See Canon Law. 8 
Decretals are Inſtituta proprie, Papa pracepta vero Regnum. | "i 
'They were compiled into one body by Regino, Burchar- 
dus, Anſelmus biſhop of Luca, and {vo biſhop of Char- 
tres; and afterwards by Gratian, who lived in the pon- 
tificate of Eugenius the Third : And becauſe his com- 
'pilation was generally received and approved by the 
church, it was called The fit colleftion of the decretals ; 
of which you may read at large in Baluzius, in his pre- 
face to the dialogues of Anthony Auguſtine, &c. In this 
were contained the decrees of Alexander the Third, to the 
time of Celz/{ine the Third, 2 
The ſecond collection of the dercetals was performed 
by GUilbertus and Alanus, and came out under the name 
of Velateran ; who twelve years after the firſt colle&tion 
publiſhed this ſecond, containing not only the decretals of 
former Popes, but thoſe of Celeftine the Third, ' 

The third colleCtion was begun by Fames Major arch- 
deacon of Compoſietla, and collefted out of the regi/ters of * 
Innocent the Third : It was called Romana Compilatio : 
But becauſe there were many things in it not generally 
.received, therefore that pope was prevailed on, that by 


« "_ 
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—_— 


200-50 
* nn Ver a ow 


* = 
; ab I ns 


another 


D E E 


another colle&ion ; and accordingly Petrus Beneventanus, 
a notary, was appointed for that work, which was the firſt 
colleQion that was publiſhed by authority. | 

The council of Lateran, held under the ſame Pope Inno- 
| cent, was the occaſion of publiſhing the fourth colleCtion : 
| In which council there were ſeveral] canons made, and 
reduced under ſeventy-one chapters. That Pope having, 
| In the ſpace of five years after the publiſhing the third 
colleftion, made many more decrees himſelf, there were 
two editions printed ; one of the canons of that coun- 
cil, and another of his own conſtitutions ; and this was 
called The fourth colleftion. 

T he fifth colleQtion conſiſts of the conſtitutions of Ho- 
norius the Third, collefted by Tancred, archdeacon of 
Bologna, and publiſhed by Innecentius Cyronus, under the 
name of that pope. Du Freſne. | 

Decuriare; Signifies to bring into order : $7 vero cri- 
men, &c. procurator loci commiſerit, agatur rationabiliter de 
0, quod de regis agitur prope ito, VIZ. ut eo rite decuriato 
ac juſto ordine depulſe, ille qui dignus fit Chriſto defignetur. 
Mon. 1. tom. 243. 

Dedbanna, S « dedbana,) An aCtual homicide, or 
manſlaughter; from ded, fatium, and bana, homicida.— 
Dui ad occidendum aliquem innoxtum redbana, vel dedban- 
na, fuerit convittus noxe, chmponat inde folus. Leg. 
-Hen. 1. cap. 85. That is, if any one be convicted of 
the crime of killing another, either as redebane, or ac- 
ceſſary by his own counſel and perſuaſion, or as dedebane, 
or actual committer of the murder, then he ſhall himſelf 
alone compound for his fine or ſatisfaftion. Cowell, edit. 

I'727. : | ; 
| 7adi, Is a warrant in law, to the feoffee and his 
heirs: As if it be ſaid in a feoffment, 4. B. hath given 
and granted, &c. It is a wartanty. Co, on Litt, 38 . a, 

TDedication-day, (Feftum dedicationis,) The bf of 
dedication of churches, or rather the feaſt-day of the ſaint 
- and patron of a church, which was celebrated, not onl 
by the inhabitants of the place, but by thoſe of all the 
neighbouring villages, who uſually came thither ; and 
ſuch aflemblies were allowed by the King. Ad dedica- 
tiones, ad ſynodos, &c. vententibus fit ſumma pax. It was 
uſual for the people to feaſt and drink on thoſe days ; and 
in many parts of England they ſtill meet every year in 
villages for this purpoſe, which days are called feaſts. 
| See at large the hiſtory of the inſtitution and obſervance 
of wakes, or feaſts of dedication, in Kennet's Paroch. 
 Antigq. þ. 610. . 

__ Þedimus poteſtatem, Is a writ, whereby a commiſ- 

fion is given to a private man, for the ſpeeding of ſome 
act ro_m_—_ to a judge. The Civilians call it Dele- 
gationem: And it is granted moft commonly upon ſug- 
geſtion, that the party which is to do ſomething before a 
judge, or in court, is ſo feeble, that he cannot travel. It 
is uſed in divers caſes, as to make a perſonal anſwer to 
a bill in Chancery, to make an attorney for the following 
of a ſuit in the county, hundred, wapentake, &c. Old 
Nat. Brev. fol. 20. To levy a fine, We/t. Symb. par 2. 
tit. Fines, /eft. 112. and divers other effeas, as you ſhall 
fee by F. N. B. in divers places. In what diverſity of 
_ cafes this writ or commiſſion is uſed, fee in the table of 
the Reg. Orig. verbs Dedimus poteſtatem. 

Tee, See Rivers. | | 

Weed, (Fafum,) Is an inſtrument written in parch- 
ment or paper, conſiſting of three things, viz. writing, 
ſealing, and delivery, and comprehending a contract or 
bargain between party and party ; of which there are two 
ſorts, deeds intended and deeds p:ll ; which names ariſe 
from the form or faction of them, the one being cut in | 
and out in the top or ſide, which we called indented, the 
other being plain. A deed intended is a deed conſiſting of | 
two parts, or more, (for there are tripartite, quadri- 
 partite, and ſeptempartite deeds ; as that of Hen. 7. con-. 
cerning his royal chapel at J/e/tminfter,) in which it is. 
expreſled, that the parties thereto have to every part 
thereof interchangeably ſet their ſeveral ſeals. The cauſe 
of theis indenting is, that it may appear they belong to 
one buſineſs or contra$t, A deed poll, or polled (anciently : 
.- called Charta de una parte, or Charta _ ) is a plain 


q 


| 


{ 


a deed, viz. (1) writing in pa 


{ material, as in the name of the grantor, grantee, in 
] limiting of the eſtate, 
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for example, only ſeals and there j 
dee's ſealing a counterpart, by = 1s No necd of the ven. 


eaſon the nature of « 
contract is ſuch, as it requires no covenant ride: 


vendee ; unleſs in fuch cafe the ven 
—_ or — have a counterpart 1 ap Sogke 
occaſion, what covenants himſel 
on Litt. fel. 35. b. Pl nn em. brit 
There are three things of the eſſence and ſubſtance of 
" ; 
ſealing, and (3) delivery. 2 G5 2 7. Amen 
And to a deed there are ten things neceſſarily incident: 
(1) Writing. (2) In parchment (vellum) or paper. 
(3) A perſon able to contra. (4) By a ſufficient 5a 
5) A perſon able to be contracted with. (6) By a ſuf. 
7 rage _ ( 7. un to be contracted for, (8) 
\pt words require aw. Sealing. 
Delivery. Ce. Lit: x4 b. (99: Tg: And (ls) 
I. As to the writing of a deed: All the matter and 
form thereof muſt be written before the ſealing and de- 
livery of it; for if a man ſeals and delivers an emp 
piece of parchment or paper, although he therewithal gives 
commandment that an obligation or other matter ſhall be 
written in it, which is done accordingly, yet this will 
not make it a good deed. Co. Litt. 171. Perk. S. 118, 


I 

The writing muſt be finiſhed before it be ſealed and de- 
livered, or at leaſt before it be delivercd ; for nothi 
may be added to it afterwards, nor may any alteration 
be made in it; and therefore, if a deed of obligation be 
ſealed and delivered, with a blank for the ſum, which the 
obligee does after ſealing and delivery fill up, this will 
make the deed void. oor 28. Ra NE 

And if a deed be made as an obligation ſingle, and 
after upon the back af it, before the ſealing and deli- 
very, is written the intent of the bond is to pay 10. for 
ſuch coſts; this if it was perfe& might be a good con- 
dition, if there were words of concluſion ; but if it be 
written after the delivery of the deed, it cannot be good, 
Hetley.136, 137. de Fr s Ong 

A deed may be written-in any hand, as in text, court 
or Roman hand; or in any language, as in Latinor French, 
and is as good as a deed written in Engli/h and in a fecre- 
tary hand. 2 Co. 3. . | 

Andait is not neceſlary that the Latin or Engliſh whereby 
it is made be true and congruous, for falſe and incon- 
gruous Latin or Engliſh ſeldom hurts a deed, for the rules 
of the law are, Falſa orthographia non vitiat chartam ; 
falſa grammatica non vitiat conceſſionem. Co. Litt. b, 5, 
1121, 10, 133. And yet falſe Latin, if it be very bad, 
may make a deed void. Yelv. 1 | 

And although the writing be bad, and beſides the lines | 
be written crooked, yet this will not hurt the deed. 

And if there be any alteration, raſure, or interlining 
made in any part of the deed before the delivery of it, 
this will not hurt the deed. * | 

But in ſuch caſes it is policy to make a memorandum 
of it upon the back of the deed, and to give the witnei 
notice of it, (this is now uſually done in the atteſtation 
of the deed thus : Sealed and delivered, the wird — being 
firſt interlined, &c.) For otherwiſe, if it be in any place 


or the like, and it cannot be proved 
to be done before the ſealing and delivery of it, eſpecially 
if it be a deed poll, it is greatly ſuſpicious. Cz. Lit. 
37, 225, Perk. S. 155, 125, 126, 127, 128. 
| A deed muſt be written in paper, parchment or vel- 
lum, as being the leaſt ſubject to alteration ; for if wn- 
ting be on a piece of wood, linen, the bark of 2 trees 
a F I or the like, and be ſealed and delivered, it 15 80 
good deed. Co. Litt. 229. a. F. N. B. 222: 
It my be written either in a piece of looſe paper or 
parchment, or in a paper or parchment ſewed in 2 
Bro. Oblig. 67. Co. Litt. 1 3To 139. But the paper of 
parchment muſt in moſt caſes be ſtamped. | 
And although a deed be never ſo well written 25 to the 
hand and language, and on parchment and paper, 
duly read, ſealed and delivered, yet it muſt be formal 


ul - ly 
aod, orderly written as to the matter and manner 08 Ity 


| geed without indenting ; and is uſed, when the vendor, 


according to law, that is there muſt be ſufficient _ 


o ſet forth 


rform it 3 
all or parts 
_ ciency and 
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Errors 


er thing incidently neceſſary to the making a 
| good deed is, that the party contraCting 1s capable of gi- 
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no, granting, Sc. : | 
r ſome perſons are diſabled by Common law, and | And theſe (of both ſorts) will admit a deſcription made 


ſome by ſtatute 3 ſome are abſolute, and ſome are ſecun- | good by reputation, And fo land will paſs to- one, 
as in caſe of infants, feme coverts, ideots, 

compos mentis, aliens, tenants in tail, eccleſi- | name of a wife, who is not a wife 
aſtical perſons, and others, ſome of which may not make | known by that name. Hob. 22. 
any deeds Or eſtates by them at all; others but ſo and ſo | It FF. by the name of 7. (without an 


dum quid only ; 


rſons 107 


limited and qualified. Szat. 32 Hen. 8. cap. 28. 


Diſabilities to make deeds, &c. are chiefly amongſt | by deed, the deed is void. 


W 
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the agreement, and to bind the parties to But if the name of baptiſm or ſurname be miſt! 
for a deed may be void, and loſe its force in 7 'Fohn for Thomas, Po iſtaken, 
for repugnancy, incertainty, miſtake, defi- 


ey for Adderby, this is dan- 
 gerous. Afoor 407, 897. CHE. 
Secondly, There are many deſcriptions of grantors and 
grantees ;. as (1) Proper names of baptiſm and ſurnames, 
and the names of corporations, or bodies politick or cor- 


porate. (2) Names of dignities, office, and the like, 


by 


the name of a ſon, who is a baſtard; ſo to one by the 
, if they be reputed or 


y ſurname) or by 
me, gives or takes 


2 Bulft. 10. Perk. [. 49. 


the name of 8, without any chriſtian na 


rſons of non-ſane memory, infants, aliens, women Thirdly, There muſt be ſuch a perſon in eſſe at the 
who have huſbands, men who have wives, women that | time of the deed made as is named, and he mult be able 
have had huſbands, and lands ſettled by their huſbands | to give, and capable to receive that which is given or 
upon them, perſons born deaf and dumb, perſons attaint | granted by the deed. Plowd. 345. Co. Lit. 2, 3. Perk, 


of treaſon or felony, or in a premunzire, clerk convict, 
leper, baſtard, tenant in tail, eccleſiaſtical perſons, as 


biſhops, parſons, 
common, Ccoparceners, 


perpetual, 


43, 52+ ; 
And therefore if an annuity be granted to the right 


and the like, joint-tenants, tenants in | heirs of F. $. he being then living, this is void; for 
diſleiſors, difleiſees, Ec. 

And this in ſome of them is in part and temporal on- | 52. 
ly, but in others of them it is abſolute, univerſal and So premogenit. proli of A. and B. and they have no. 


there is none ſuch, nor can be whilſt he lives. Perk, /. 


iſſue yet born. Cro. Car. 22. 


But for all other perſons male and female, and for all | Fourthly, If a man gets another name by common 
other bodies natural and politick, either as ſole corpora- | eſteem than his right name, and he is known by his 


tions or aggregate, and for all perſons eccleſiaſtical and 


other name, his deed made by this other name may be 


temporal, they are capable to be grantors and grantees, or | good. © Co. 36. Co Litt. 3. Perk. ſ. 41. 


to give and take 


by deed. 


_ Fifthly, The miſtake is leſs dangerous where any other 


So that if any {ich perſon be ſeiſed of an eſtate in fee | part of the deed, or ſome other addition, ſhall inake the 
ſimple in his own right, he may by deed in writing zz | perſon intended certain. 6 Co. 36. Co Litt. 3, Perk. 


pais, or without writing, by parol, make what gift, | /- 40 


grant or exchange upon it, as he pleaſes, Bk. | 
But he who has but an eſtate-tail in land can ny ming, otherwiſe than as the ftriCt rules of law require. 


make a leaſe of it for his owg life by deed, or ſuch a leaſe | 6 Co. 64. 


33 18 within the /tat. 32 Hen. 8. | 
Eccleſiaſtical perſons cannot make a leaſe of their ec- | made, muſt be capable to receive and take the thin 


clehaſtical lands for longer than their own lives, or ſuch 


Sixthly, The law favours not advanta es of miſna- 


5. "The perſon to whom a contraCt or grant, &c. 1s 


granted, &, : 


a leaſe as is warrantable by the ſtatute of 143 Eliz. cap. | All perſons male or female, eccleſiaſtical or temporal, 
10, and 1 Fac. I. cap. 3. and others. 


And he who has on 


ly an eſtate for his own or an- 


and all bodies natural or politick, are capable to take b 
grant, or to be contracted with, unleſs diſabled by their 


other's life, or a leaſe for years of land, may give, grant-| being non compos mentis, &c. as before, as to the diſabi- 
or charge it at his pleaſure for ſo long as his eſtate laſts ; | lities to runs &c, 


and it will be good to all purpoſes, and againſt all per- | The 


ſons for that time. | | ! . 
And a man who has an eſtate in land to him and his | made to him there, and livery of ſeifin be made upon it, 


wife, and his heirs, may make what eſtate he will of it, 


ing, for the greatneſs of his perſon, 'is diſabled 
to take by deed 7 paris; and therefore if a feoffment be 


this will be void ; but he is to take by matter of record, 


and this will be good againſt all but his wife, and that | which is of a higher nature than a deed. ' Fitz. Fait 


for her life only. 97 Co. 12. 


182, 


Co. Litt. 42. Perk. /. | and Feoffment 21. 


Leaſes made to him by colleges, deans and chapters, 


As to the diſability of perſons ſecundum quid, or to| or any other having 2 ſpiritual or eccleſiaſtical living, 
ſuch'a purpoſe only, obſerve, that there are three forts againſt the ſtatue 13 Eliz. c. 10. are reſtrained by the 
of perſons that formerly could not make eſtates for lives, ſame aCt, as well as leaſes made to common perſons, $ 
&c. but now may by fat. 32 Hen. 8. | | | Op > 

Fir, Any perſons, huſbands and wives ſeiſed of any | A leaſe is made to huſband and wife for their lives, 
eſtate of inheritance in fee-ſimple, or fee-tail, in the | the remainder to the heirs of the ſurvivor ; this is a good 
right of their wives, or jointly with their wives before or | remainder notwithſtanding the incertainty. Godb. cafe 
after the coverture. _ 


Secondly, Any perſon ſeiſed of an eſtate-tail in his own | If a leaſe be made to the huſband, habendum to the 


nght, 


Thirdly, Any perſon ſciſe 


the right of his church. 
4. The fourth thin 


nly incident to a dee , 


eontratting, 


d of an eſtate in fee-ſimple in 


Co. I 4» 


167. | 


-| wife, the habendum to her is void, for ſhe is a ftranger 
to the premiſſes of the deed. 3 Leon. 32, 33, 34. 
If one demiſes his term to F. $ and makes his wife 


A 


(as Lord Coke obſerves) neceſſa- | executrix, and dies, ſhe enters, and then takes another 
is a ſufficient name of the perſon | huſband, and they take a leaſe from the leflor, and then 


the deviſee enters, and grants all his eſtate to the huſ- 


As to the naming and deſcription of the parties and | band and wife ; this ſhall be good, and ſhall enure as an 
perſons in deeds, theſe things are neceſſary to be known. | aſſent in the executor, and fo a good grant. Owen 46. 
Firſt, The names of the parties to deeds ſerve only to f'3 Leon. 24. _ ok 4H CS LRnke FE 
liſtinguiſh perſons, and to make the perſon intended cer- | Land was demiſed to huſband and wife for their lives, 
ln; and therefore it -is ſafe to deſcribe the perſon in- | the remainder to the ſurvivor of ' them for years, the 
tended by his true and proper names of baptiſm and ſur- | huſband granted over the term of , and died : The 


name ; 


z and if it be a corporation, by 


| hereby it was made; yet miſtakes in this, unleſs th E one 0 ther t | 
very groſs, will not hurt, Nihil facit error nomims | there be a ſurvivor: And ſo it is if the wife dies after the 


Corpore C0 


»/tat. 


Bulk. 21 


Cum 
393. Co. Litt, 3. - Perk, \. 26. 
Sh 0, Litt. 3 "Perk, f. 36 


© 


» 22. 3 Bulſt, 302 


the true name | wife, and not the grantee, ſhall have the term of years, 


for there is nothing in the one or the other to grant till 


» | grant, and the huſband ſurvives, yet he ſhall have the 
term againſt his own grant. Poph. 5. wa 
7 > RET {YE | IF 


Y —_— 


| 
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If land is given toa man and ſuch a woman as ſhall 
be his wife, the man takes the whole. 
But if a man makes a feoftment in fee to the uſe of 
p9 air and wife that ſhall be, and afterwards he takes a 
- Wife, his wife ſhall take jointly with him, although all 
at firſt veſts in the huſband. 1 Co. 101. | 
If a feoffment in fee was made before the ſtatute of 
27 Hen. 8. of uſes, to the uſe of a man and woman 
and their heirs, and they intermarry, and then the ſtatute 
was made; they held by moieties, for if he aliens, it is 
for a moiety. Plow. 58. But if a reverſion be 
granted to huſband and wife, and before attornment they 
| intermarry, and then attornment is good, they ſhall not 
have any moieties ; as where a feoftment in fee is made 
to a man, with a letter of attorney to make livery, they 
intermarry, and then livery is made P mer formam 
charte, they ſhall have no moieties. Plow. 483. 
If a reverſion be granted to a man and a woman, and 
afterwards they intermarry, and the tenant attorns ; they 


ſhall not take by moieties; but by intireties. 2 Co. 68. | 


If after the /tat. 27 Hen. 8. a man makes a feoftment 
to the uſe of his wife, and if ſhe dies, living the huſ- 
| band, to the uſe of the huſband and ſuch wife as he ſhould 


after marry, for life for her jointure ; the ſecond wife 


ſhall take jointly with her huſband, or by way of remain- 
der after his death. But if it be a remainder of land in 
poſſeſſion fallen, then ſhe takes nothing. And a remain- 
der to a woman for life after the death of her huſband, is 
not a jointure within the ſtatute of 11 Hen. 7. and 27 
H. 8. c. 10. Dyer 340. | 
Huſband and wife are jointenants for 108 years, the 
huſband by deed makes a leaſe for 20 years, to commence 
after his deceaſe, and dies, this leaſe 1s good, Moor 395. 
If an eſtate in fee-ſimple, fee-tail, or for term of life, 
be made to a feme covert, or to her huſband and her, the 
huſband alone may diſagree to it, and avoid it for both of 
them. Litt. f. 671. 1 Hen. 7. 10. 8 Co. 72. Dy. 51. 
H. 7. 32- | | 
: If Fi "es or obligation be made to them two, or to her 
alone, during the coverture, the huſband alone by defea- 
Zance or releaſe may avoid it; and if an obligation be 
made to her during the coverture, the huſband by his diſ- 
—_——_ may avoid it. Co. Litt. 351. 48 Ed. 3. 12. 
0.0: | | 
n 6. The ſixth thing neceſſary is a ſufficient name of a 
grantee, ——Grantees, &c. muſt not oniy be perſons in 
being, and capable to take by grant, &c. by the name in 
the deed mentioned, but they muſt alſo be ſufficiently 
named and deſcribed one way or other ; and he himſelf, 
and not a ſtranger, muſt take by the deed ; and all bodies 
natural or politick, that are not diſabled by law, may be 
grantees, and take by deed ; and all perſons that may be 
 grantors may be grantees. And ſome others that cannot 
grant or give, yet may take or receive. And a grant 
made to two, three, or twenty ſuch perſons, is good. 
Co. Litt. 2, 3. Perk. [. 43. © ph1ca 
If a grant be never ſo well made in all the parts of it, 


4 


| give or grant any thing that lies in livery, as manors, &c, 
n fee-ſimple, fee-tail, for life or years, to a ſubjeR, as 


| beſides the omiſſion of the name of the grantee, if it does 


not expreſs who ſhall take by it, it is void. | 
There are divers ſorts of names and nominations of 
perſons, or bodies politick or corporate, that may take, 
whereof there are divers ſorts; as firſt, the proper names 
or ſurnames, wherein notwithſtanding there may be am- 
biguity of a gift or grant to my ſon Fohn, having two 
of that name, perhaps may be made good by an avertment 
which John is meant. | 
' Thereare alſo other names or deſcriptions, as by ſome 
dignity, office, or the like ; as the Earl of Hereford, Lord 


Treaſurer, and the like: And this will admit of a de- 


ſcription made good by reputation, though not by truth ; 


as land will paſs even by conveyance to one by the 
name of ſon who is a baſtard, by the name of we who 


Is not ſuch, if he or ſhe be ſo reputed or known by that | 


name. 27 Edw. 3. 85. vgs 3 | 

But the ſafe way in the caſes of common perſons is, to 
name the parties grantor or grantee, &c. by their names 
of baptiſm and ſurname. Co. Litt. 3.:. | | 
For where the grant intends to deſcribe the perſon of 
the grantee by his proper name, and omits or miſtakes 


_ A grant of land, & unum 


| Cro. Car. 269. 


D | E S E | 

his Chriſtian name or ſurna Po 
. | me; corr «}; Y 
void, unleſs there be ſome ſpecial NN ET the Sod i3 
And yet if the grant does not intenq to Uſ nl 
grantee by his own name, *>- T1VE. the 


: by ſome oth 
there it may be good, by a deſcription of the perf 
p 


without either name of baptiſm or ſur . 
A biſhop by the name of biſhop of Low? boy aq 4 
without any other name. Co. Lit. 4. Bul}t NR oF take 

A grant to F. $, or F. N. is void for incertaing : 


a delivery of the deed to or : Y 3 and 
gobd, A Hen, os 9 ole "or them. will. noe make it 


If I be known by the name of Edwars 17:1: 
and my name is Edward Anderſon, and Ts ak, 
to me y the name of Edward Il illiamſon, this is o al 
_ O | war goes oat caſe 47. of 
. By which 1 may take by deviſe, and ſo it ſeem: 
grant: And yet a bend mate by the lis of _— y 
where his name is Edward, is not good, Godb, caſe g 
Owen 8g. Dyer 279. 21 Hen. 7.8. 33 Hen. 6 ” | 
Non facit error nominis fi conſtat de perſona. the. 

If a deed be made by or to Fohane B. by the name of 
Fane B. or to Fane by the name of Fohane, it is good 
for they are one name, Leon. caſc 204. 7 ME 

If a man marries and has children called by his name 
and after he is divorced from his wife, yet the children 
by thac name may have or take. So one that has « 


Sw betore marriage uſually called by his name. 6 ( 
; | 


If one gives me a houſe by word, and makes a writins 
of the gift either by a contrary name of baptiſm of him 
or me; this gift by word is good, but by deed is void. 
Perk. {. 42. 4613.24 

7. The ſeventh thing incident to a deed, is a thing to 
be contracted for. All corporeal and immoveatle things, 
ſuch as are ſaid to /e in livery, as honours, iſles, villages, 
manors, meſſuages, cottages, lands, meadews, paſtures, wzd;, 
advawſons, moors, marſhes, furzes, heaths, mines, quarries, © 
and the like ; and ſome zincorporeal things that are incident 
and appendant to them, are grentable from any man to 
another man in fee-fimple, fee-tail, for life or years at 
firſt, and tranſmiſible and aflignable afterwards by the 
grantee thereof 77 znfinitum at pleafure, Co. Litt. 20. 
All perſons and bodies, except corporate bodies, may 


well without as by a deed ; but nothing may be given 
or granted to the King by a ſubje&t by word or deed; 
but it muſt be by ſome matter of record. Perk. /. 62. 
04. 4 A. 7.17. 16 H. 7. 3. Plav. 150. | 

It is a rule, that all manner of eſtates in fee-ſimple, 
fee-tail, for life or years, and for years preſent and to 
come in land, or the profits thereof, arc'grantabie by or 
without deed. Bro, Done 19. 

An eſtate for life or years of land may be made by 
word of mouth, without a deed: But where it 1s an 
eſtate for life, there it muſt be (if it be in poſleſiion) 
with livery ; if of a reverſipn, there muſt be an attorn- 
ment to perfect it.” Cro. Car. 482. Moor, caſe 31. 

And yet if I leaſe land for life or years to one, the re- 
mainder in fee to a ſtranger without a deed, this may be 
good for the remainder alſo, if livery be made to the te- 
nant for life or years, Perk. ſ. 61. Cro. Fac. 122. 
avile, Anglice a ſheep-walk, 
cum pertinentiis in D. is good, without a deed for the 
ſheep-walk. Cro. Fac. 419. . 

The father tenant for life, the remainder to his ſon for 
life, the ſon purchaſes the reverſion i. fee, the father 
cannot in this caſe ſurrender to him without a deed. 


A. deviſes, that his executors ſhall ſell his land; the 
executors may ſell without deed, for the vendee w! 
in by, the will. 1 Leon. caſe 38. HE 

Bodies corporate or politick may not give or grant ay 
of the lands, s or chattels belonging to their corpo- 
rations, or otherwiſe than by deed. Perk. /. 64. 

And yet the grantees of ſuch lands, goods and ow w 
after their grant of them may grant them by deed, 0 
without 73. as other men may do. bid. 


The grant of a monopoly is not good, 11. C9. 87 


A grant 
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| Ve of a moiety, third, fourth or fifth, or 

- is juſt of a manor, or of land, by the name 
other third, fourth; fifth, or other certain part, and 
d 7 Co. Litt. 190+ Pen | 
pot of a third or fourth part of tithes, and the like, 


Dir 3 1þboreal things, ſuch as are faid to lie in 
And. 0 1 ay Greics - and of theſe not only ſuch 
git reſerved upon any eſtate made of land, but tuch as 

n ned out of land, ſeigniories, commons, vicarages, 

1 efons in groſs, eſtovers, dignities, ways, waters, 

{hings, franchiſes, ferries, leets, waifs, eſtrays, and ſome 
#ces, All theſe and the like things are grantable by 

: > to another in fee-ſimple, fee-tail, for life or for years 

i firſt and de novo, but they are grantable and aſlign- 

"ble over in infinitum. But theſe things may not be 
anted otherwiſe than by deed. Co. Litt. 144. Fitz. 

-_ 145. Perk. ſ. 87, 91, 103. Bro. Grant, 3. 

;H. 6.20. 9 H. 6. 12. 

And if a man has a rent reſerved on a particular eſtate, 
he may grant over parcel of it. OL 

And of whatſocver a fine may be levied, a grant by 
Jeed of the ſame thing may be made. : 

A grant of an acre of land covered with water, 1s 

\. Co. Litt. 4. 

Any man that has any eſtate in fee-ſimple, fee-tail, for 
life or years, in any land, &ec, or profit apprender out 
of it, may grant it over from man to man in infinitum. 
Bro. Done, 9. - ED 

And he that has any ſuch cſtate may charge it with 
rent, or otherwiſe at his pleaſure. Bro. Done, 19. 

Rents and ſervices reſerved upon any eſtate, and rents 
ranted out of Jand (it 1s ſaid) are grantable over in 1n- 
fnituzx ; but one may not grant rent out. of a rent, nor 
may one grant over a rent which he has, till he has ſeifin 
ofit. Perk. ſ. B8, 89. Bro. Grant, 171. - : 

8. The eighth thing lord Coke obſerves to be neceſlarily 
incident to a deed is, apt words required by law.——Apt 
words are requiſite in a deed, made either to paſs or to 
create an eſtate, | | 

Littleton (Tenures, f. 1.) ſays, If a man would pur- 
chaſe lands or tenements in fee-/imple it behoves him to 
have theſe words in his purchaſe, To have and to hold to 
him and to his heirs; for theſe words, his heirs (only) 
make the eſtate of inheritance in all feoffments and 
rants, | BEE, 

F Upon which lord Coke (Co. Litt. 4. a.) obſerves, that 

Littleton puts lands only for an example ; for his rule ex- 


tends to ſeigniories, rents, advowſons, commons, eſto- | 


, and other hereditaments of what kind or nature 
cever, Le ol | 
And that (Co. Litt. 8. b.) here Littleton treats of pur- 
chaſes hy natural perſons, and not of bodies politick or 
corporate z for if lands be given to a ſole body politick or 
corporate, (as to a biſhop, parſon, vicar, maſter of an 
holpital,*&c.) there to give him an eſtate of inheritance 
in his politick or corporate capacity, he muſt uſe theſe 
words, To have and to hold to him and his ſucceſſors ; for 
in theſe caſes, without the word ſucceſſors, no inheritance 
paſſes; for as the heir inherits to the anceſtor, ſo the ſuc- 
ceſlor ſucceeds to the predeceſſor, and the executor to the 
vftator, But it appears here by Littleton, that if a man 
at this day pres lands to F. S. and his ſucceſſors, this 
creates no fee-ſimple in him ; for Littleton, ſpeaking of 
natural perſons, ſays, that theſe words, his heirs, make 
an eſtate of inheritance in all feoffments and grants, 
whereby . he excludes theſe words, his fuccefore. And 
Jet an ancient grant muſt be expounded as the law was 
taken at the time of the grant : A chantry prieſt incor- 
Porate took a leaſe to him and his ſucceſſors for a hundred 
bo S, and afterwards took a releaſe from the leſſor to 
im and his ſucceſſors ; and it was adjudged, that by the 
releaſe he had but an eftate for life, b he had the leaſe 
In his natural capacity, for it could not go in ſucceſſion, 


and þjs mepſrs gave him no eſtate of inheritance for 
want of theſe words, his heirs, ED 


And that (Ce. Litt. g. a.) if the King by his letters 
patent gives lands decano & capitulo habendum fibi & he- 
redibus & ſucceſſoribus ſuis; in this caſe although they 


*w-- 
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are perſons in their natural capacity to them and theit 
heirs, w becauſe the grant is made to them in their 
politick capacity, it ſhall enure to theni and their ſuc- 
ceſlors, | Wh as Fog 

And ſo-if the King grants lands to F. 8. habendim fibi 
& ſucceſſoribus oo heredibus ſuis, this grant ſhall enure 
to him and his heirs. gh | 

B. having divers ſons and daughters, A. gives lands to 
B. & liberis ſuis, & a leur heires, the father and all his 
children take a fee-ſimple jointly by force of theſe words, 
their heirs; but if he had no child at the time of the. 
tcoffment, the child born afterwards ſha!l not take. 

'Theſe' words, his heirs, do not only extend to imme- 
diate heirs, but to his heirs remote, and moſt remote, 
born and to be born, Sub quibus vocabulis heredibus ſuis, 
omnes heredes propinqui comprehenduntur, & remoti, nati, 
& naſcituri, And Heredum appellatione veniunt heredes 
heredum in infinitum, And the reaſon wherefore the law 
is ſo preciſe to preſcribe certain words to create an eſtate 
of inheritance, is for avoiding uncertainty, the mother 
of contention and confuſion. | 


caſe requires, is therefore abſolutely neceſſary in convey- 
ances of eſtates of inheritance; for as Littleton (in the 
lame ſection) obſerves, that if a man purchaſes Jands by 
theſe words, To have and to held to him for ever, or by 
theſe words, To have and to hold to him and his aſſigns 


of life, 


One ſeiſed of lands in fee-ſimple, and having a fon 
going to be married, he being upon the land, uſed theſe 
words : 1n conſideration une marriage I do here, reſerving 
an eſtate for my own and my wife's life, give unto thee and 
thy heirs for ever, theſe lands, &c. This ſeems to be a 
good conveyance of the land. Poph. 47. A fortiort 
therefore if it be by deed. But there muſt be livery or 
attornment upon it in both caſes. jt 

9. The ninth thing neceſlary to a good deed is ſealing, 
Sealing of deeds in old time was not uſed in Exgland; 
for the Saxons uſed only to ſubſcribe their names, and 
add the ſign of the have and to ſet down a great num- 
ber of witneſſes, And afterwards the Normans brought 
in with them the cuſtom of ſealing deeds; but this was 
only introduced by degrees ; firſt the Kings and a few of 
the nobility uſed it, and to ſeal with their ſeals of arms ; 
afterwards all the nobility uſed it, and then the gentle- 
men ; and about the time of Edward 3. all men began 
to uſe ſealing of deeds, which has been continued ever 
ſince; ſo that now it is of neceſſity, inſomuch that if a 
deed be never ſo well wiitten before and delivered after- 
wards, yet if it be not ſealed between the writing and 
delivery, it is not a good deed ; but if a ſtranger ſeals it 
by allowance or commandment precedent, or agreement 


it, it is as well as if the party to the deed did ſeal it him- 
ſelf: And therefore if another man ſeals a deed of mine, 
and I take it up after it is ſealed, and deliver it as my deed ; 
this is ſaid to be a good agreement to, and allowance of 
the ſealing, and ſo a good deed. And if the party ſeals the 
deed with any ſeal beſides his own, or with a ſtick, key, 
or any ſuch thing which makes a print, it is good. And 
altho” it be a corporation that makes the deed, yet the 

may ſeal with any other ſeal beſides their common ſeat, 
and the deed will be never the worſe. And if there be 
twenty to ſeal one deed, and they ſeal all upon one piece 


ſeveral prints, this is a very ſufficient ſealing, and the 
deed is good enough. ow de la ley, tit. Fait. Co. Litt. 
225. 2 Co.4, 5. Perk. ſ. 129, 130, 131, 132, 134. 

| it a feoffment be made to two with covenants. and 
one of them ſeals it, and the other does not, - but he who 
does not ſeal it ſurvives and occupies the land, he is 


Dyer 13. ; ROH4E 0 TE 44s 

A. and B. his ſon join in a deed to grant an annuity, 
and A. ſets his hand to a ſeal, and a label is put for the 
ſon, but he never ſealed it, the deed is void as to his fon, 
and ſhall not bind him. Dyer 227. IO 


The neceſſity of the word heirs or ſucceſſors, as the 
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for ever : In theſe twa caſes he has but an eſtate for term 


ſubſequent of him that is to ſeal it before the de ivery of. 


of wax, and with one ſeal, yet if they make diſtin& and 


bound by the ſeal of his companion. Hughes's Abr. 590. 
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If two make a deed. and one of them ſeals it at one 
time, and the other at another time; this is as good as 
if they ſealed it together. Lane 32. | 

If there be two parts of an indenture of leaſe, and the | 
leſſee ſeals his part, but the leſſor does not ſeal, it is all 
void as to the pafling of eſtates, eovenants and bonds to 

rform it. Yelv. 18, 19. 

But if a feoffor, donor or leflor ſeals that part of the 
indenture which belongs to the feoffee, &c. the inden- 
ture is good, although the feoffee never ſeals the counter- 
part belonging to the feoftor, &c. Co. Litt, 229. Cro. 
El:z. 212. | | 

Although a condition may be pleaded by indenture, 
ſealed with the ſeal of the other party, yet a conveyance 
cannot be pleaded by deed not ſealed by the party, agent, 
feoffor, grantor, leſſor, &c. 3 Leon. caſe 139. 

If a deed conclude with theſe words, [n witneſs wheres 
T have hereunto ſet my hand; and the party writes his 
name, and puts his ſeal; this is a good deed, although 
no mention be made of putting his ſeal to it. FHetley 75. 

\.10. The tenth and laſt thing which lord Coke obſerves 
to be neceſſarily incident to a good deed, is the delivery 
thereof. The delivery of a deed is either aual, 7. e. 
by doing ſomething and ſaying nothing, or elſe verbal, 
*.-4. 
be by both, or there is a delivery in deed and a delivery 
in law. 3 Co. 7. -2 Co. 4, 5. | 

And either of theſe may make a good delivery, and a 
_ perfe& deed ; but by one or both of theſe it muſt be made ; 


for otherwiſe, although it be never ſo well ſealed and | 


written, yet the deed is of no force, nor may any uſe be 
made of 1t as a deed. Cro. Fac. 136, 137. Perk. /. 
I 37. | | 

oy though the party to whom it is made takes it to 
himſelf, or happens to get it into his hands, yet it will 
do him no good, nor him that made it any hurt, until it 
be delivered. Cro. Fac. 263. 

And a deed may be delivered by the party himſelf 
that makes it, or by any other by his appointment or 
authority precedent, or afſent or agreement ſubſequent, 
for omnis ratihabitio mandato equipgratur ; and when it is 


delivered by another that has a good authority, and pur- | 


ſues it, it is as good a deed as if it were delivered by the 
party himſelf ; but if he has no authority, or does not 
onde tþ his authority, then it is otherwiſe. Perk. /, 137. 
9H. 6. 37. 11 Co. 28, 3 Co. 35. Cre. Eliz, 167. 

' And therefore if a deed, or the contents thereof, be 
read or declared to a man that is to ſeal it, and he (be- 
ing illiterate) delivers it to a ſtranger, and bids him exa- 

mine it, and if it be fo as it was read to him, then to 
| deliver it as his decd, otherwiſe to re-deliver it to him 
again that made it ; in this caſe if the deed be in truth 
ptherwiſe than it was read, and yet notwithſtanding he to 
whom it was delivered, delivers it to him to whom it is 
made, this delivery will not avail, neither is the deed b 
this delivery become a good deed, Perk. /. 137. 9 H. 
6. 37. 11 Co, 28. 3 Co. 35. 47 Ed. 3. 3: = 
A deed may be delivered to the party himſelf to whom 
it is made, or to any other by ſufficient authority from 
him; or it may be delivered to any ſtranger, for and on 
the behalf, and to the uſe of him to whom it is made, 
without authority from him. But if it be delivered to a 
ſtranger without any ſuch declaration, intention or inti- 
mation, unleſs it be in caſe where it is delivered as an 
eſcrow, it ſeems this is not a ſufficient delivery. And 
yet if an obligation be made to the uſe of the third per- 
jon expreſſed by the deed, and the obligor delivers it to 
him ta whoſe uſe it is made, this is ſaid to be a good 
delivery. Dyer 162, 167. Perk. {. 137. Co. Litt. 

6 | 


If a deed: be delivered to the uſe of two, if one of 
them who is particularly named will agree to it, and if 
he will not agree, that the other ſhall be made acquain- 
ted with it, and one of them dies without being privy : 
to the deed, this will not be a good deed, Moor 448, | 

'Andif a deed be delivered to a ſtranger, to the uſe of 
him to whom it is. made, this delivery is good, and al- 
though he to whoſe uſe it is delivered dies before notice 


ex 2preement, yet the deed is good z but it is otherwiſe 


where it is to take effet 


.and the college ſeals the counterpart of the in 


ſaying ſomething and doing nothing, or it may 


| 130 


of the date of it. 


/— 1 ol upon a condition precedent 
; If one grants a rent to a colleve in fo | 
1 e b 
delivers the deed to a ſtranger to Wh uſe of LON n 
| denture? 
ranger might receive 
y letter of attorney ; 
erpart was an . 
. Car. $62, $2 
. to B, with mutual ««. 
| to C. and C, afterward to 
is a good delivery to bind both parties, (yy 


in this caſe it was held, that the { 
the deed to their uſe, without an 
and that their ſealing of the count 
ment and confirmation of it. 

If a deed poll be made þb 
venants; B. delivers it fir 
him ; this 
_ 483. 

f a deed be indented, and he who makes it 
delivers his part, but the other docs not ſea] rg ow 
his part, yet he ſhall be bound by it, Crs. Fljz, 212 

ſtranger may receive a deed to the uſe of a corpo- 
ration without a letter of attorney ; and their ſcalin of 
the counterpart of it will amount to a ſufficient by 
ment to it, Cro, Eliz. 862. 

If a deed be delivered before or after the day of the 
date of it, yet it is good enough, but if it be delivered 
before it be ſealed, it is good for nothing ; and where it 
is delivered before the date, yet in the pleading of it, it 
muſt not be fo ſet forth. 2 Co. 4. Plow. 492. 5 Co. 
& - WEPLEERS | 

But if no time be ſhewn of the delivery, it ſhall be 
taken to be delivered at the time of the date of it. 2 
Leon. caſe 227, 357. - | | 

If a deed be dated the 15th of November 23 Eliz, 
and is not ſealed or delivered till the 18th of November 
20 Eliz. yet it is good; and he who made it may not 
plead non ef fattum to it, but if there he no occaſion, 
perhaps by a ſpecial plea he may help himſelf. Cre. Jac. 


If a deed be made by two, and one delivers it one day, 
and the other another day, this is good : And frina 
facte, every deed ſhall be intended to be delivered the day 
Latch 61. Dy 

If three ſeal a deed at one time, and a fourth at an- 
other time, and then it is delivered by them all, it is not 
the deed of any of them till the delivery, Cys. Car. 


263. | 

if an obligation be dated the firſt of May, and the 
firſt of Zune following the obligee makes a releaſe dated 
the firſt of March, and delivers it the firſt of June; by 
this the obligation is not releaſed. Cro. £1:z. 14. 

If an obligation be made with a condition to do 
ſomething by a day, and the obligation is not delivered 
at the time, ſo that it is now impoſhible to be done in 
this caſe the condition will be gone, and the obligation | 
ſingle. Yelp. 35, 138. | | 

A deed takes effe& by the delivery, and be the deli- 
very before or after the date, it is not material ; and if 
delivered before the date, and one of the parties die bc- 
fore the date, yet the deed is good. 2 Co. 4. 

The delivery of a deed is always intended to be in the 
place where it was made. Plow. 491. | 

If a man pleads a releaſe, or other decd made at ſucha 
place, viz. at D. in the county of A. he ſhall not ſay 
it was delivered at any other place than where 1t bears 

Perk. {. 150. © | : 

And therefore if an action of debt be brought by admits 


| niſtrators, and they declare, that the adminiſtration was 


committed to them in London, and the letters of admint- 
ſtration bear date in another place, and in another coun- 
ty, the declaration ſhall abate; for he who pleads a deed 
is not to vary from the place where it bears date ; but he 
againſt whom a deed is pleaded may ſay 1t was made by 
dureſs of impriſonment at another place, and in another 
county than it bears date. Perk. /. 251. _ Fj 

If I have ſealed my deed, and after I deliver to him 
to —_ it is made, or to __ oe by his appointment, 
and ſay nothing, this is a good delivery. 

So * I takes the deed I my hand, and uſe theſe, Or 
the like words, here take him, or this will ſerve we 
deliver this as my deed, or 1 deliver him you ; ele art 
deliveries, hi Eo % 


D BE F. | D RF 


.c1 make 2 deed of land to another, and being } default. In treſpaſs, if the defendant plead a releaſe; 
a the 1and, I deliver the deed to him in the name of | and then make __ the plaintiff cannot pray judg- 
on r he land 3 this is a good delivery, ment by default ; but an inqueſt is to be taken, becauſe 
© the deed be ſealed, or lying in a window, or on | damages are incertain. 1 Salþ. 216. 

_ and I uſe theſe, or the like words, there he 1s, | By default of a defendant, he is ſaid to be generally 
_ '« my deed; this 1s A Foo delivery, and perfects | out of court toall purpoſes, but only that judgment may 
w_ 1: for as a deed may be delivered by words with- | be given againſt him : And ne fudgriiink can be after- 
e = ſo may it alſo be delivered = deeds without | wards given for the defendant. 7bid. 628. When two 
ah : Ce. 137. Dyer 192, 167. Co. Litr. 36, 49. | are to recover a perſonal thing, the _ of one is the 


: ' 6. | | default of the other : Contra, where t ey are to diſcharge 
Dot 'f a man ſeals and acknowledges before a mayor | themſelves of a perſonalty : there the 4 


efault of the one 
cr other oficer appointed for that &' wg a Wren prov- | is not the default of the other, 6 Rep. "1 1 Lil. Abr. 
d for a ſtatute Or recognizance, the acknowledgment | 425. In an action againſt two, if the proceſs be deter- 
nre ſuch an officer ſhall not amonnt to a delivery of | mined againſt one, and the other appears ; he ſhall be 
n Jeed, ſo as to make it a good obligation if it hap- | put to anſwer, notwithſtanding. the default of his com- 
ch not to be a good {ſtatute Or recognizance, Adjudged | panion. 2 Danv. Abr, 480. Where the baron is to 
7, 7 Eliz. B. R. | | have a corporal puniſhment for default, there the default 
Tf one ſeals and delivers a deed to L. to be delivered | of the wife ſhall not be the default of the huſband : But 
i) the” obligee, who refuſes it, but £. leaves it at the | otherwiſe it is where the huſband is not to have any cor- 
place, this 1s a good Lvrgtqer fe and a good deed. Anderſ. pou | emmy by the rp _ 472, 473. If - 
Dy. 1. 5 Co. 119. | etendant 1mparl to another day in the fame term, an 
co emſters, a Demlters, (from the Saxon dema, | make default bt the day, this "gh departure in deſpite of 
i 2, a judge or umpire.) Al! controverfies in the iſe of | the court: And when the defendant after appearance, 
He are decided without proceſs, writings, or any charges, | and being preſent in court, upon demand makes depar- 
by certain judges, whom they chooſe from among them- | ture, it 1s in the deſpite of the court, and the entry 1s, 
ſues, and call deemſlers. Camb. Brit. tit. Brit. {/lands. | Et pred. tenens, licet ſolemniter exaftus, non revenit, ſed in 
Deer, See Game, contemptum curie receſſit, & defaltam fecit, &c, Co. Lit. 
Decrieiv, (Sax. deor, fera, and falda, flabulum) A| 139. Before a verdict is taken by default, the cryer of 
park, "or deerfold. Cowell, edit. 1727. + | the court calls the defendant three times ; and if he doth 
Drec-hays, Are engines, or great nets, made of | not appear, the plaintiff's counſel prays, that the inqueſt 
cords, to catch-deer. Stat. 19 H. 7. cap. 11. | may be taken by default : He is called three times, to 
- Je elſenvo gquietum de telonio, Is a writ which | ſhew if he hath any challenge to the jurors; and if he 
th for them, that are by privilege freed from the pav- | doth not appear upon the cryer's calling, then the Capia- 
li 2 Y. Þ S J P PO! 4 25 Pp 
ment of tool ; of which read at large, F. N. B. fol. 226. | tur per defaltam is indorſed on the back of the pannel. 
De expenſis militim, Is a writ commanding the | 1 Lzll. 425. - 5 
ſheriff to levy ſo much a day for the expences of a | Suffering judgment to go by default, is an admiſſion 
knight of the ſhire, and a like writ to levy two ſhillings | of the contract declared on. Stra. 612. 
a day for every citizen and burgeſs, called De expenſis c:i- | After: the inqueſt is taken by default, the defendant 
mum & _ 4 Inſt. fol. 46. xe can make no ſuggeſtion on the roll. Str. 46. 
Te facto, A thing aQtually done, done in very deed. | Seifin to be recovered by default in communi cuſtadia, . 
A King de fafs is one that is in a&tual poſſeſſion of a | Stat. Marleb. 52 Hen. 3.c. 7. | | 
crown, and hath no lawful right to the ſame; in which | Lords that diſtrain for ſuit of court to loſe by default 
ſenſe it is oppoſed to a King de jure, who hath right to | at the diſtreſs upon the attachment, St, Marleb. 52 Hen. 
a crown, but is out of pofleſion. 3 Inft. 7. | 3-6-9: 3 
; CEA, Defamatio, 1s Mt a Seca =-n x — = court not to be recovered by default, St, 1ar- 
erous words of another man, of a court of juſtice, | /zb. 52 17. 3. c. 9. þ. 2. 
magiſtracy, or title of land; for which the nity ſhall | Judgment to be by default in all writs where attach - 
be puniſhed, according to the nature and quality of the | ments lie in default upon the great diſtreſs, 52 Hen. 3. 
offence ; ſometimes by a&tion upon the caſe for ſlander ; | c. 12. | | 
other _ the eccleſiaſtical courts; as if a man —_— be taken by default (after the firſt default) 
contrive any falſe lies againſt prelates, dukes, earls, &c. | in writs where attachments lie, 52 H, 3. c. 13. 
_ then an ado de Conde afar will lie by the ſta- | None but juſtices in eyre ſhall amerce for default on 
tute 2 R, 2. cap, 5, But for defamations in the ſpiritual | common ſummons, 52 Hen. 2. c. 18. 
courts to be determined, they ought to have three inci- Juſtices in eyre ſhall not amerce a townſhip if a ſuf- 
dents, Firſt, To concern matters merely ſpiritual, ficient number come, except in inquiſitions for the death 
there triable ; as to call a man heretick, ſchiſmatick, | of a man, 52 H. 3. c. 24. Rs 
adulterer, Sc. Secondly, "That it concern matter merely Judgment by default on the ſtatute prohibiting the 
pine, Thirdly, That it is only for puniſhment of the was. 1, hes apo houſes, Sr. J/e/tm. 1. 3 Ed. 1. c.1. 
ault, for the ſoul's health of him that offends. Cowell, | Inqueſt ſhall be taken by default in afliſes, attaints, and 
edit, 1727. For the flander or defamation of a title of | juris utrum after appearance, S. IYeſim. 1. 3 Ed, 1. c. 42. 
lands, ſee Co, lib. 4. f. 18, | Judgment to be given in the country courts in //ales 
Whether a prohibition lies for a ſuit for defamation, | upon three defaults, Sz. Yall. 12 Ed. 1. | 
” Fo ft. 4. 9. Kd; 2. ff:-t. £4: See Actions, S 5590 two defaults before the juſtice, St. 1/all. 12, 
0yl0:ton, Biſhop Gibſon's Codex, and Dr. Burn's X RR 0, 
Ecdefiaftical Law. F | Default may be recorded at nf; prius, 12 Ed. 2.2.1. 
Delault, (Fr. Defaut) Is commonly taken for non- | c. 4. | 
appearance in court, at a day affigned ; though it extends | See Appearance, and 7 Fin. Abr. tit. Default, 
t0any omiſfon of that which we ought to do. Bra. | Default in criminal caſes. An offender indicted | 
tb, S. traff, 3, Co. Lit. 259. If a plaintiff makes de- | appears at the capias, and pleads to iſſue, and is let to 
fault in appearance in a trial at law, he will be nonſuited ; | bail to attend his trial, and then makes default ; here the 
and where a defendant makes default, judgment ſhall | inqueſt, in caſe of felony, ſhall never be taken, but a 
be had againſt him by default. In aQtion of debt upon | capras ad audiendam juratam ſhall iflue, and if the party 
bond, if the defendant pleads a releaſe, and iſſue is | is not taken, an exigent ; and if he appeared on that writ, 
tnereupon joined, if at the trial the defendant makes de- | and then make default, an exigi facias de nv may be 
fault, the plaintiff ma pray judgment by —_ ; be- | granted : But where, upon the capras or exigent, the ſhe- 
cauſe by the plea the duty is confeſſed, and therefore no | riff returns cepi corpus, and at the day hath not his body, 
inqueſt need be taken by default : But if the defendant | the ſheriff ſhall be puniſhed, but no new exigent awar- 
PIO a  povrs, by that plea the duty is gr. _ ded, becauſe in cuſtody of record, 2 Hales Hift. P. 
ore 11 he make default, inqueſt mult be taken by | C. 202. . 
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ng | 
Delault of - jurozs, If jurors make default in their 
appearance for trying of cauſes, they ſhall loſe and for- 
feit iſſues, unleſs they have any reaſonable excuſe proved 
by witneſſes, in which caſe the juſtices may diſcharge 
the iſſues for default. Stat. 35 Hl. 8. c. 6. ZI DB 

Tefcalance, (from the French Defaire, to undo, 
or defeat) Signihes a condition relating to a deed, as to a 
recognizance or ſtatute, which being performed by the 
recognizor, the deed is defeated, and made void, as if it 
never had been done, The difference between a proviſo, 
or a Condition in a decd, and a defeaſance, is, that the 
condition 1s annexed to, or inſerted in the deed or 
grant; and a defeaſance is a deed by itſelf, concluded 
and agreed on between the parties, wid having relation to 
another deed. 1 1n/?. 631. We/t's Symb. lib. 2. /. 150. 

Debt upon bond conditioned to pay ſeveral ſums on ſe- 
veral days, the defendant pleaded payment of all the ſums 
aue before ſuch a day, at which day the plaintiff per ſcrip- 
tum ſuum ſigned under his hand, which the | cb, 
profert hic in curia, agreed to defer the payment of the reſi- 
due till a niger of day not yet come ; and upon a demurrer 
to this plea, it was adjudged ill, becauſe this aCtion be- 
ing founded on a deed, there cannot be a defeaſance 
made thereof without a deed, and ſcriptum ſuum manu 
doth not imply a deed. * 3 Lev, 234. Trin. 1 Fac. 2. 
C. B. Blemerhaſſet v. Pierſon. 

Where two deeds are made at the ſame time, and they 
have no reference the one to the other, they ſhall not be 
conſtrued as defeaſances. 12 Med. 221. 1o Will. 5. 
Clayton v. Kinaſton, 

Obligee reciting the bond, covenants eons obligor harm- 
leſs ; it is an abſolute defeaſance, and if it be to ſave him 
harmleſs on a contingency, it is a conditional defeaſance, 
becauſe it has an expreſs relation to the deed, but other- 
wiſe, where the deed is only to indemnify againſt all co- 
venants heretofore made, or hereafter to be made, this 
does not deſtroy a deed made at the ſame time. 2. Salk. 
574+ Paſch. 13 Will. 3. B. R. Clayton v. Kinaſton, 

A. and B. arejointly and ſeverally bound., to H ;, H. 
covenants with A. not to ſue A. this is no defeaſance as to 
B. but if 4. only had been bound, ſuch covenant had 
been a defeaſance. 2 Salk. 575. in the caſe of Lacy v. 
 Kinaſ/lon. | 

If a defeaſance be to one of the parties, it is to all, for 
if ſeveral covenant jorntly and ſeverally, a defeaſance to one 
of them is a atince to all; and it is impoſſible to defeat 
as to one, without defeating as to all ; and if a defeaſance 
works a hay er diſcharge, a defeaſance to one is a de- 
feaſance to all, as a releaſe to one is a releaſe to all. 12 
Med. 550, 551. Trin. 13 ll. F Lacy v. Kinaſton. 

B. acknowledged a foe to 0, and ſold lands in the 
county of H. to T. afterwards the land in H. in the hands 
of T. were extended by the ſtatute. B. brought audita 
querela on a defeaſance, viz. that if the land in H. ſhould 
be extended by the flatute, then the flatute ſhould be woid. 
Adjudged that the defeaſance was good and not repugnant; 
for he might ſue execution of land in another county, or 
of his goods or perſon. Mo. 811. pl. 1097. Mich. 8 Fac. 
in Canc. Trot. v. Spurling. | | 

Defeaſance muſt contain proper words of defeaſance, as 
- that the thing ſhould be void, | 
1o IVill. 3. Br. in the caſe of "n” v. Kinaſlon. | 
© Arecord of a judgment 1s defeaſtble by bond or deed, per 
Holt Ch. ]J. 12 Med. 229. 10 Will. 3. Ann, _ 
A. covenants with B. to pay him 3ool. for the uſe of 
A. only for her life; and convenant was brought upon this, 
and breach aſſigned, that there was ſo much of the 300 /. 
arrear, defendant pleads that there was another indenture 
between him and the plaintiff /nce the date, or delivery 
of the covenant-deed declared on, reciting the fidere- 
nant and agreement for the payment of the 300 /. wherein 
it was covenanted and agreed, that fo long as A. and his 
wife did cohabit, the payment of the 300 1. ſhould ceaſe, and 


| 


avers that they did cohabit for the time the ſaid arrear be- 


came due, and plcads this in bar of the firſt agreement ; 
and there are expreſs words that the payment ſhould ceaſe 
during the cohabitation; and there had been no great harm 
to conſtrue thiz as a releaſe of the arrearages during the 
cohabitation ; but yet it being a ſum in groſs and the cove- 


2 Salk. 575.pl.2. Hill. 
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nant teniperary, and not vero | dw EE 
bars Phe Fats One 0% perperual, they ha ing 
cites 2 Vent, 217. Gawden v, Driver 8 T3:0u, » 1 
| In debt on an obligation, the defendant 
that it was given for compounding felony ; 
rer it was inſiſted, that this was contrap Oy ue. 
and condition of the bond; and after ak Lonks 7 Pt-Þ 
adjudged per, tot. cur. for the piaintiff; and h F wig 
parol agreement can no more be ſet up Foe Ja | 
than a parol defeaſance can avainſt a ſingle hat Ga bord, 
Trim. 2 & 3 Geo. 2. C. B. Andrews v. Eaton, >Y 
Where a bond is made, and after a defeaſance i | 
thereof, if he pays a lefler ſum, &c. there if h wes + ; 
the defeaſance and the tender of the lefſer ſum het ey 
not ſay Tout temps priſt ; for by the tender he w wp | 
charged of all. But otherwiſe of an obligation. » | 
condition to pay a leſs ſum. Cyo. E, 755» pl. 16 ay 
42 Eliz. C. B. Cotton v. Clifton. "7 "LOR 
Where a previ goes by way of Cefcaſance 07 a wy. | 
nant, it muſt be pleaded on the other ſide, otherwiſe | 
where by way of explanation, or reſtrictica of the c. | 
venant ; o Holt Ch. J. 2 Salk. $74-pl. 2, Hill j 
Will. 3. B. R. Cleyton v. Kinaſton. - "Tm 
A. entered into a bond to B. conditioned for payment | 
of 40 /. afterwards B. agreed and entered into a cryenmt 
that if A. (the defendant) pay 5 s. in the pound for every 
20'S. due to the plaintiff from the defendant, and f K 
the ſame rate, for every greater or leſſer ſum than 20; 
on or before the 25th of December, the plaintiff ſhould and 
would accept the ſame in diſcharge of all ſums, as then wy; 
or on the 25th of December ſhould be, due from the detey. 
dant to the plaintiff, The Chief Juſtice delivered the 
opinion of the whole court for the defendant ; that this 
is a defeaſance to this bond, and ſufficiently relates toit; 
for it is not neceſſary fo recite the band, no more than 
where a power of revocation is inſerted in a deed ; a re. 
vocation by a ſubſequent deed is good, though it does not 
recite or mention the power, or in direct words refer to 
it. Comyn's Rep. 569, 570. Trin., 11 Ge. 2, C, B, 
Trevet v. Angus. See 7 Vin. Abr. tit. Defeaſance. 
Defence, £ a legal ſignification is applicable to a plez, 
and is that which the defendant ought to make immedi- 


pleaded in wy 


| ately, after the count or declaration, v:z. that he defends 


all the force, wrong and damages, where and when he 
ought, &c. And by defending the force and wrong, he 
excuſes himſelf of.the wrong ſurmiſed againſt him, and 
makes himſelf party to the . hg and by defending the 
damage, he affirms the plaintiff able to be anſwered unto. 
For the reſidue of the defence, the defendant accepts the 
power of the court to hear and determine this maiter; 
for if he will plead to the juriſdiction, he ought to omit 
in his defence the words, where and when he ought ; aud 
if he will ſhew any diſability in the plaintiff, and demand 
judgment if the party ſhall be anſwered unto, then he 
ought to omit the defence of the damage. Termes de la l:y. 
Aſſumpſit was brought againſt R. G. eq; the defendant 
venit & dcfendit vim & injuriam quando, &c. and pleads 
that he is a gentleman, abſque hoc, that he ny apts Te. 
Upon demurrer it was argued for the plaintiff, that the 
defendant by ſaying vim & injuriam quando, &c. has made 
a full defence, and after that he ate 
ment ; but it was anſwered on the other fide that it is 
good either way ; for this is not a full defence, but the 
moiety of a rr KB for that a full defence is when the 
defendant proceeds and ſays, & damna & quicquid quad 
ipſe defendere debet, and cited Paſch, 3 & 4 IWill & Ma, 
in B. R. Rot. 449. that the defendant after v1 _ 
juriam quando, pleaded that the defendant was An ann 
enemy, and the court held that it was good the one way 
or the other. But per Powell J. quand», Sc, —_ 
to a full defence, and damna & guicguid quad ipſe defe E 
debet is never put in. No judgment was prun Bu F 
this point, butall agreed, that the miſnomor being Pp 94" 
in abatement by attorney is ill ; and a 4 ou 4. 
awarded, Ld. Raym. Rep. 117. Mich. 8 IV. 3. 9r4m 
'v. Gradon, Ggdered 
In this defence there are three parts to be Fw _ : 
Firſt, «when he defends the wrong and the force, ts 


r; 
double effeft, viz. to make himſelf party to the —_— 


cannot plead in abate= | 
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| "ns Can plead no plea at aJl before he makes 
ike - po by this part of the defence, as it appears 
yo by Littleton, that if the defendant will plead  di/- 
gr - the perſon of the plamtiff, he muſt firſt make 
7 Pf party by this firſt part of the defence; neither 
_ be plead to the juriſdiftion of the court without this 
n + of the defence. Co. Litt. 127. 6, 

2dly, by the defence of the damages, he affirms that the 
laintiff 18 able to ſue, and (upon juſt cauſe) to recover 
damages. Co. Litt. 127. b. . | 

ally, And by the laſt part, viz. And all that which 
be ought to defend, when and where he ought, he affirms 
the juriſdietion of the court. Et fic de fimilibus. And 
of ſuch neceſſity 1s it for the tenant or detendant to make 
a lawful defence as albeit he appears, and pleads a ſuffi- 
cient bar without making defence, yet judgment ſhall be 
iven againſt him. Co. Litt. 127.6, 

In pleading excommuntcation 1n the plaintiff, Hele Ch. }. 
doubted, if defendant ought not to have made ſome kind 
of defence, though no full defence is to be made. Vent 
122. Trin. 24 Car. 2. B. R. Fay v. Bond. 


| and this is the reaſon, that the defendant in this and the | 


In aſſumpſit on a bill of exchange, the defendant 


pleaded in bar without defence, and upon a general de- 
murrer this was objected, and the queſtion was, if this 
was matter of form, and ſo aided by the general demurrer. 
And prema facie the court was of opinion, that this was 
matter of ſubſtance ; becauſe the detendant is not party to 
the ation without defence; but after having conſulted 
the judges of B. where it has been a long time held matter 
of form, they agreed that it was azded by general demur- 
rer, though at the ſame time they ſeemed to comply with 
that opinion, rather than to approve it with their own 
judgments, to the end that there might be a conformity 

tween the two courts. Lord Raym. Rep. 282. Mich. 
g Will. 3. Bellafts v. Heer. | : 

In ejectment the defendant wenzt & agicit, that the land 
is ancient demeſne, without making any defence ; to this there 
was a ſpecial demurrer, Et per Holt Ch. J. The plain- 
tif might have refuſed the plea for want of defence ; but 
if he receives the plea he admits a defence. If one plead 
outlawry, he ought to plead it /ub pede figilli, and if the 
does not ſo xo. it, the plaintiff may refuſe it ; but if 
he accepts the plea, he ſhall not demur for that cauſe ; 
for it is well enough if he allows it. 1 Salk. 217. Paſch, 
4 Will. & Mar. in B. R. Ferrer v. Miller. 

Treſpaſs, afjault and battery, the defendant went && 
defendit vim & injuriam quando, &c. and flrads outlawry 
mn abatement after imparlance ; the plaintiff demurs ; and 
ahudged that the defendant anſwer over, becauſe he can- 
nct plead ſuch a plea after a full defence, by which he has 
admitted the plaintiff able to recover damages. Lord 
Raym. 1 arg. Cites 35 Car, 2. B. R. Rot. 1528. 
Gawen v, Surby. | 

in treſpaſs, aſſault and mayhem, the defendant wenit && 
defendit vim & injuriam quando, and pleaded ancther attion 
depending for the ſame cauſe undetermined in abatement, 
and judgment, quod ref} ondeat ulterius, for the ſame reaſon 
as before, Ld. Raym. Rep. 117. arg. Cites Trin. 4 WW. & 
M.inC. B. Meacack v. Farmer. 

After the defendant has made a full defence in treſpaſs 
dy adding the words, guande, &c. to the venit & defendit 
vm & injuriam, he cannot plead in dijability, that the plain- 
tiff is an alien born, &c. but he ought to omit the Duando, 
becauſe by that word the defendant hath admitted that 
the plaintiff hath Capacity to ſue. Carth. 230. Paſch. 
+W.& M.inB. R. Fentreer v. Fenkins. 

efendant came and defendit vim & injuriam quando, 
nd then would plead miſnomer ; and ſaid he could not 
plead that after Joading defendtt vim & iniuriam ; for that 
© had admitted himſelf by that name : Curia adviſare 
wlt, 12 Med. 235» Mick, 10 IF. 3. Clark v. Butler. 
wee 7 Fin, Abr. tit. Defence. 
etend, (Defendere) Signifies in our ancicnt laws and 
Uatutes, to prohibit or forbid : As—— Uſuarios defendit 
(of Rex Edwardus, ne remaner ent in regno. LL. Edw. 
F 3 


Chaucer » 37- 5 Ric. 2.c, 7, Of which word thus 


| roch. Antiq. p. 165. | 
Tetendere ſe per co2pus ſuum, To offer duel, com- 
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IWhere can you ſay in any manner age, 
That. ever God defended marriage. 


In 7 Edw. 1. we have a ſtatute, 'intitled, Stuturum we 
defenfione portandt arma, &c. And it is defended by law 
to difirain on the highway. Coke on Litt. fol. 161. Nay, 
in common ſpeech men frequently ſay Goddefend, inſtead 
of God forbid; and the fence month is more properly the 
defence-month, that is, the forbidden month, or tempus 
vetitum. Manwood's Foreſt Law, cap. 13. num. 1. 
See Fence-month, Cowell, edit. 17527. 

TDetendant, (Defendens,) Is he that is ſued in an ac- 
tion perſonal ; as tenant is he that is ſued in an ation reul. 
See Jmpediens. 

TDetendemus, Is an ordinary word in a feoffment or 
donation, and hath this force, that it bindeth the donor 
and his hiers to defend the donee, if any man go about 
to lay any ſervitude upon the thing given, other than is" 
contlines in the donation. Bra@on, lib. 2 cap. 16. num 
10, Seealſo Warrantizabinus xt acquittabumus, 

TDetender of the faith, ( Defen/or fider,) Is a peculiar 


titlegiven to the King of England by the Pope, as Ce- 


tholicus to the King of Spain, and Chriftiani/ſinins to the 
French King, and Advocatus Eccleſie to the Emperor. 
It was firſt given by Leo the Tenth, to King Henry the 
Eighth, for writing againſt Martin Luther in behalf of 
the church of Rome, then accounted Domicihum fidei ca- 
tholice., Stow's Annals, pag. 863. 'The bull for it 
bears date Renta Idus ofto, 1521, and may be read ar 
large in the Lord Herbert's Hiſtory of Henry the Eigth, 


fol. 105, 


Detendere (e, A phraſe in the Domeſday Regiſter, to 
be taxed for ſuch a quantity of land. As the manor of 
Brill, comb. Buck, having been rated or aſſeſſed at twenty 
hides, it is ſaid, Inde xx. hide ſe defendebant, Pa- 


bat, or camp-ſight, as a legal trial or appeal. The phraſe 
occurs in Bragton, lib. 3. de Corona, cap. 26, 32, &c., 
and many other of our Enghſh writers. 

Tetendere unica manu, To wage law, by denyin 
the accuſation upon oath : Et ji forte forisfater ille 


faftum ngaverit, & foreſtarius ſolus ſit ſine tefle, ille debet 


Je deſendere unica manu ad unicam vocem ratianabili die 
data in curia abbatis, & fi unicum te/tem vel plures habuerit, 
debet ſje deſendere ſexta manu, &c. Charta FaQa inter 
W. de Bray Mil. & Abb. & Convent. de Ofeney, fine 
dat. Sce 'Fzanus. 

Detenſa, A park, or place fenced in for deer, and 
defended as a property, and peculiar for that uſe and fer- 


vice—l[dem dux feat in/ſlaurare Nw: ung parcum de feris 


defenſe Leiceſtrenſis. Henr. Knyghton /ub anno 1352. 
—— Dux Lancaflriz fecit magnam convecationem magnatum 
r:gni ad tenendum apud Legeceſtriam in fareſ/ta & defenſa, 


& in omnibus jarcis ſuis widem, 1b. jub Anno 1390. 


Cowell, edit. 1727. 

TPetenliva, The lords or earls of the marches, the 
wardens or defenders of the country. Defenſive /-- 
corum ſeu vicecomites locis flatuentur flatutis. Rad, de 
Diceto ſub Anno 1153——/7n Marchia principales defen- 
ſive locor um, &c, Ib. ſub Anno 1198. | 

Detenlo. That part of an open field that was for 
corn and hay, upon which there was no common or 
feeding, was ſaid to be zn defenſo. So any meadow- 
ground laid in for hay. And ſo any part of a wood, 
where the cattle had not liberty to run, but was in- 
cloled and fenced up to ſecure the growth of the under- 
wood. —— Boſcus de Naffoke debet fp in defenſo dum du- 
rat pannagium, videlicet a fefto Michaelis ad feſtum Santi 
Martini, Mon. Ang]. tom. 3. p. 306. 

Decenium, An incloſure, or any fenced ground. — 
Si ego meos forces-in parco mea vel in haja, vel in aliqua 
alia defenſo, poſuero —— Mon, Angl. tom. 2. þ. 114. 

Detinitor, (Differ) A viſitor. 

Detezrement, (Deforciamentum.) Matt. Parif. f. 422. 
Dutcunque deforciaverit ets dotem, & dz ipſo deforciamento 


ing lands or tenements by force from the right owner, 


| See Letvrcevr, and Coke on Litt. fa. 331. 6. 


Tefoxcianr 


conviftus fuerit, id ef?, per vim abſiuierit. A with-hold- 
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Tefoxctant, (Anno 23 Eliz. cap. 3-) The fame with 
deforceor. See Diffo2ciare, s 

Deforceo2, Deforciator, (from the French forceur, 
expugnator ) _— one that overcometh, and caſteth 
out by force : And differeth from diffeiſor firſt in this, 
becauſe a man may difleiſe another without force: Which 
act is called ſimple difſeiſin. Britton, cap. 53. Next, 
becauſe a man may deforce another that never was in poſ- 
ſeſſion. As for example, if many have a right to lands 
as common heirs, and one entring keepeth out the reſt, 
the law ſaith, that he deforcerh them, though he doth not 
difſeiſe them. Old Nat. Brev. fol. 118. And Littleton 
in his chapter of Diſcontinuance, fol. 117. ſaith, 'T hat he 
who is enfeoffed by the tenant in tail, and put in poſ- 
ſeſſion, by keeping out the heir of him in the reverſion, 
being dead, doth deforce him, though he did not diſleiſe 
him, becauſe he entred when the tenant in tail was living, 
| and the heir had no preſent right. And a deforceor dit- 
fereth from an intruder, becauſe a man i138 made an in- 
truder by a wrongful entry only into lands or tenements 
void of a poſleſlor : and a deforceor alſo is, by holding out 
the right heir, as aboveſaid. Bragton, hib, 4. cap. 1. 
See more of this in Pulton de, Pace Regis, fol. 34, 35. 

Detorciatio, A diſtreſs, diſtraint, or ſeizure of goods 
for ſatisfaQtion of a Jawful debt. Nos & heredes no/tros. 
diſtringere poſſunt, per bona mobilia & immobilia & homi- 
num noſtrorum, & deforciationem tenere quoſque plenarie 
fuerit ſatisfaftum. Paroch. Antiq. p. 293. 

Degravation, (Degradatio,) Is an eccleſiaſtical cen- 
ſure, whereby a clergyman is deprived of his holy orders 
which formerly he had, as of prieſt or deacon. God, 
Rep. 309. 

And by the Canon law, this may be done two ways : 
either ſummarily, as by word only ; or ſolemnly, as by 
deveſting the party degraded of thoſe ornaments and 
rites, which were the enſigns of his order or degree. 
God. Rep. Ps 

This ſolemn degradation was anciently performed in 
this manner, as is ſet forth in the ſixth book of the De- 
cretals : If the offender was a perſon in inferior orders, 
then the biſhop of the dioceſe alone, if in higher orders 
as prieſt or deacon, then the biſhop of the dioceſe, to- 
gether with a certain number of 6ther biſhops, ſent for 
_ the party to come before them. He was brought in, 
having on his ſacred robes, and having in his hands a 
\ book, veſlel, or other inſtrument or ornament apper- 
taining to his order, as if he were about to officiate in 
his function. Then the biſhop publickly took away from 
him, one by one, the ſaid inſtruments and veſtments be- 
longing to his office, ſaying to this effect ; This and this 
we take from thee, and do deprive thee of the honour of 
prieſthood ; and, finally, in taking away the laſt ſacer- 
dota! veſtment, ſaying thus ; By the authority of God 


Ll 


Amighty, the Father, tbe Son, and the Holy Ghoſt, | 


and of us, we do take from thee the clerical habit, and 
be depoſe, degrade, deſpoil, and deprive thee of all order, 
beneht, and privilege of the clergy. G:4/. 1066. 

By Canon 122, Sentence againſt a miniſter, of depoſi- 
tion from the miniſtry, ſhall be pronounced by the biſhop 
only, with the afliſtance of his chancellor and dean (if 
they may conveniently be had, and ſome of the preben- 


daries, if the court be kept near the cathedral church ; | 


or of the archdeacon, if he may be had conveniently, 
and two other at leaſt grave miniſters and preachers to 
be called by the biſhop, when the court 1s kept in other 
laces, 

F There is likewiſe a degradation of a lord or a knight, 
&c. at Common law, when they are attainted of treaſon ; 
as Hill. 18 Ed. 2. Andrew Harcla, Earl of Carliſle, who 
was alſo a knight, was degraded ; and when judgment of 
treaſon was pronounced againſt him, his wad was broken 
_ over his head, and his ſpurs hewn off his heels, &c. And 
there is a degrading by ac&t of-parliament ; for by ſtat. 
13 Car. 2. & IS. William Lord Manſon, Sir Henry 
Mildmay, and others, were degraded from all titles of 
honour, dignities, and pre-eminences, and none of them 
to bear or uſe the title of Lord, Knight, Eſquire, or 
Gentleman, or any coat of arms forever after, 
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bu Degtittare, To baſte meat in roaſti 
butter, fat, or driiping, gu 


ng, b letti 
r ms abs ter or run by \ Bibs, 
Nec mimori tormento vexabantur, qui verubus trayc6.* 
ad rgnem aſfati deguttabantur a demonibus ex metalli I; ay 
fats. at. Par, ſub Anno I153, IM? 
Dehozs, (Fr.) A word ſed in ancient 
when a thing is without the land, &c. or out of th 
point or thing in queſtion. See 91s de fon fee = 

De injuria fiia pwpzia, See De fon tort demeſne 

Deirorum regnum, 7. 2. York, Lancaſter We ; 
land, Cumberland, Northumberland, and the biſh apt 
Durham. From the Saxon deer 
multitude of wild beaſts there. 


pleading, 


called, 
juſtice 
g to 
Con 


& de 


Pets, or DPaxgits, The chief or upper table in Py. 
liſh monaſteries was fo cali Be fors rota, 
magnam menſam quam deis appellamus. Additam. ad Mat 
Par. p. 148, Et ſciendum quod non permittitur cibus 
cum pede in refeeorio niſi tantum in majori menſa, quam 
deis appellamus Ib. heſe tables had this name from 
a cloth called ,4is with which the tables of Kings were 
covered. Matt. Pariſ. in vita Abbat. San#ti Albani, "= 

y TH _— 
 Delatura, z. e. An accuſation : 1r quibuſdam ticis 
Juramenti vel antejuramenti multa o diſtantia, ficut in 
delatura, & plurimis alizs, Leges H, 1. cap. 64. Some- 
times *tis taken for the reward of an informer. Leoes 
[ne 20, apud Brompton, Tt differs from Freda, viz, Su 
ſcrofas ſex cum wverre furatus eſt, in triplum componat 5 
delaturam, f. 7. & in * totidem. Du Freſne, 

Delegates, The ſtat. 26 ZH. 8. cap. 19. ſays are 
commiſſioners delegated or appointed by the King's com- 
miſfion, to ſit upon an appeal to him in the court of 
Chancery, and is granted in three caſes, Fir/t, When a 
ſentence is given in any eccleſiaſtical cauſe by the arch- 
biſhop, or his official. Secondly, When any ſentenc is 
given in an eccleſiaſtical cauſe in places exempt. Third- 
ly, When ſentence is given in the Admiralty in ſuits ci- 
vil and marine,. by order of the Civil law. 4 par. Inft. 
fol. 339. Stat. 8 Eliz. cap. 5. 

Weit, (from the Saxon delfan, to dig,) Is a quarry or 
mine where ſtones or coal is digged. Anno 31 E112. cap. 

And Cambden mentions a charter of Edward the 

Fourth, wherein mention is made of a mine or delf of 
copper.. We ſtill retain the word delve for dig. 

Delnovitia, Godmundbam in Yorkſhire. 

Deiverance. When a criminal is brought to trial, 
and the clerk of the crown aſks him whether he is guilty, 
or not guilty, to which he anſwers Not guilty, and puts 
himſelf on God and his country, the clerk wiſhes him a 
good deliverance. : 

Deliverance of cattle deſtrained. See Second deli: 
verance and Replevin, 

Delivery of deeds, See Deed. 

Temain or Demeſne, (Dominicum, Gallis Doma- 
nium, Italis Demanium) Is a French word otherwiſe wtit- 
ten domaine, and fignifieth Patrimonium dominti, as Hit- 
toman.ſaith, In verbis feudalibus, verbs Nominicum, where 
by divers authorities he proveth thoſe lands to be donm:- 
cum, which a man holdeth originally of himſelf, and thole 
to be feodum which he holdeth of a ſuperior lord. And by 
the word domanium or demanium, are properly ſignified the 
King's lands in France, appertainiug to him in property 
In like manner do we uſe it in England, although W* 
have no land (that of the crown only excepted) which 
is not holden of a ſuperior, for all dependeth either med!- 
ately or immediately of the crown, wherefore no _ 
mon perſon hath any demains ſimply underſtood ; ey 
when a man in pleading, would ſignify his land to be nl 


own, he ſaith, that he is or was ſeiſed thereof in _— 
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| as of ſee, Litt. lib. 1. :te whereby he mean- 
_ hat although his land be to him and his heirs for 
gel et it is not true demain, but depending upon a 
Ly lord, and holding by ſervice, or rent in lieu of 
40 and by both ſervice and rent; yet theſe words 
oo been uſed in the King's gat. 97 X. $8.7. 10. 
of g Eliz. c. 22- But the applicatio1 
65 Ka King and crown land is crept in by error and igno- 
on of the word fee. Britton, c. 78. ſheweth, that 
w_ word demain 1s diverſly taken, ſometimes more; 
_ as of lands and tenements held for life, &c, and 
9D As more ſtritly, as for ſuch only, as are gene- 
ar held in fee. [his word ſometimes is uſed for a di- 
h tion between thoſe lands, that the lord of a manor 
2" :n his hands, Or in the hands of his leflee, demiſed 
ynon a rent, for term of years or life, and ſuch other 
[1nd appertaining to the ſaid manor, which belongeth to 
-e or copyholders. Howbeit, the copyhold belong- 
ing to any MANOT, is alſo in the opinion of many good 
lawyers accounted demains. Bratton, lib. 4. tratt. 3. 
© NUM. 5: faith, Eft autem dominicum, quod quis 
habet ad menſam ſuam & proprie, ficut ſunt Bordlands 
 Anglice. Item dicitur dominicum villenagium, quod tradi- 
ur villants quod quis tempeſiive & intempeſitve ſumere poſ- 
i pro voluntate ſua & revocare, Of this Fleta alſo 
\vriteth much after the ſame manner. Lib. 5. c. 5. 
ſet. Dominicum autem. And the reaſon why copyhold 
'; accounted demains, 1s becauſe they who are tenants to 
it, are judged in law to have no other right, but at the 
will of the lord ; ſo that it ts reputed ſtill after a manner 
' tobe in the lord's hands. And yet in common ſpeech, 


that is ordinarily called demeans, that is neither free nor | 


copy. And here note, that demarn is ſometimes uſed in 
' amore ſpecial ſignification, and is oppoſite to frank-fee. 
 Forexample, thoſe lands which were in the poſſeſon of 
Edvard the Confeſſor, are called ancient demain, and 
others are called frank-fee. Kitchin, fol. 98. And the 
tenants who hold any of thoſe lands are called tenants in 
ancient demain the others tenants in frank-fee. Kitchin, 
ub; ſupra. And alſo tenants of the Common law. Jeff. 
$1mbol, part. 2. tit, Fines, ſe, 25. The reaſon is, 
becauſe tenants in ancient demain Cannot be ſued out of 
the lord's court. Terms de la Ley, verbs Ancient demaia. 
And ſuch tenants, though they have no other evidence, 
but copy of court roll, yet are they ſaid to have free- 
held, Kitchin, 81, See Ancient demeſne, See more 
on this ſubject in the learned Spelman, verbo Daminicum, 
where he docs not allow this word to be written demean 
or demeſne, but demain only. Cowell, edit, 1727, 

Dcmaine cart of an abh3r, Seems 'to be that cart 
_ the abvgt uſeth upon his own demaine. Anno 6. 

$-6-2t: Ee, | 

Wemann (Fr. Demande, i. e. Poſtulatio) Signifies a 
calling upon a man for any thing due. Tt hath alſo a 
proper ſignification, diſtinguiſhed from plaint : For all 
civil aCtions are purſued either by demands or plaints ; and 
the purſuer is called demandant or plaintiff, viz. deman- 
dart in aCtions real, and plaintiff in perſonal. And 
where the party purſuing is called demandant, th2 party 
puriued 1s called tenant z where plaintiff, there defendant. 
If a man releaſe to another all demands, this is the beſt 
releaſe the releaſee can have, and ſhall enure moſt to his 
xrantage, Litt. fol. 117. a. There are two manner 
of demands z the one in deed, the other in law : In deed, 
as 11 every precipe, there is an expreſs demand : {n law, 
3 1nevery entry in land, diſtreſs for rent, taking or ſeiz- 
ing of goods, and ſuch like afts, which may be done 
without any words, are demands in law. 

As areleaſe of ſuits is more large than of quarrels or 
actions; ſo a releaſe of demands is more large and bene- 
hoial that either of them. By a releaſe of all demanas all 
txecutions and all freeholds and inheritances executory 
re releaſed : By a releaſe of demands to the difſeifor, the 
gut of entry in the land, and all that is contained 


therein, is rcleaſed, And he that releaſeth all demands, 
*\cludes himſelf from all actions, entries, and ſeizures ; 
"ita releaſe of all demands is no bar in a writ of error 
t reverſe an out!awry. Cote, lib. 8. fol. 153, 154. 


: Var, I. 
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In debt upon a bill of 5o1. to be paid upon demard, it 
was infiſted, that a demand was requiſite, fo that a de- 
mand in law by bringing the action will not ſerve the 
turn; but adjudged well enough; for it is a duty pre- 
ſently, and fo needs no demand. Cre. E. 548: pl. 22. 


| Hill. 29 Eliz. C. B. Capp v. Lancaſter. 
hn Pp oft 


ere one is zndebted to me ſeverally in ſeveral ſums 
of money to be paid upon requeſt, or demand made, and 
1 goand fay to him pay me what you owe me, this is not a 
ſufficient demand or requeſt. 3 Le. 206. pl. 166. Paſch. 
30 Eliz. B. R. Said to have been adjudged. But bring- 
ing an aCtion is a ſufficient demand, Cro, F. 242. 

If a will appoints payment of money, and mentions no 
place, there muſt be a requeſt. Brownl. 46. Mich. 14 
Fac. Ano, | 
Where a contract is made, and no time expreſſed for 
the payment of the money, if the party bring his a&tion 
before he makes a requeſt, he ſhall not have damages, but 
if he makes an aCtual requeſt, and the defendant does not 
pay the money, there he ſhall recover damages, beſides 
the duty. Godb. 362. pl. 454. Trin. 21 fac. B. R. 
Gleede v. Wallis alias Harris. | 

A. indebted to B. in 12/., for goods, B. rcfuſed to 
truſt him further, on which C. comes to B, and prays 
him to truſt 4, and if he woulc, he would pay him the 
old debt, and whatſoever A. ſhould be in arrear mor<:, 
if it did not exceed 1co /. C. would pay ; B. fold after 
to A, ſeveral goods amounting to 19 /. and lent A, 2 /. 
One demand 1s (ufficient for the three feveral ſums. Hetl. 
84. Paſch. 4 Car. C B. Gammon v. Malbarn. | 

If a man promiſes to pay money at any time within a 
month upon requeſt, the creditor may requeſt after the 
month, and the deblor ſhall ow a month's time after the 
requeſt to pay the money. Freem. Rep. 346. pl. 429. 
Mich. 1673. B. R. os, OY OOF bs R 
Note, To pay 5o/. to B. at any time during their 
joint lives, within three months after A. ſhould demand 
the ſame, the demand ought ta be perſonal. 2 Show. 235. 
pl. 232. Mich. 34 Car. 2. B. R. Duke of Norfolk v. 
Howard. I 

Demand ore tenus in ſome caſes is good, as in eaſe of 
ſtock to be transferred, it is the uſage amongſt merchants 
to make all their demands ore tens upon ſuch bargains, 
as well as ſometimes by writing at the ging houſe, 
and not to ſeck after the perſon of the vendor ; and judg- 
ment accordingly. Carth. 269, Paſch. 5. W. & M. in 
B. R. Hall v. Cupper. h 


A leaſe was made for years, rendering rent payable at a 
place off the land ; and the court was moved, whether, 


a demand of the rent may not be made upon the land, 
but denied by the whole court ; for they faid, that the 
demand muft be made at the place of payment, although 
it be off the land. Brownl. 96. Trin. 5 Fac. Ventris v. 
Farmer. | 

An executor brings trover of goods taken from his te/tator 
by a treſpaſſor. It was held the executor muſt firſt make 
a demand of the treſpaſſor before he can bring this action. 
Clayt. 172. pl. 215, March 1647. before Germine, one 
of the judges of B. R. Coldwell's caſe, 

In an action of debt upon a bond, with condition to pay 
300 1. to the plaintiff, and to add 3 1. to every 1001. if it 
were demanded ; the defendant pleaded payment of 3oo /. 
and that he added 3 /, to every 100 /. fp 163:7 i formam 
conditionts pred”. The plaintiff traverſed the addition 
of 37. to every 1007. ſecundum formam pred' ; after 
verdict it was moved. in arreſt of judgment, that the 
plaintiff ought to have alledged a demand ; and for this 
cauſe, judgment was given againſt the plaintiff, for this 
being matter of ſubſtance, without which the plaintiff 
had no cauſe of aCtion, was not helped by the iſſue nor 
verdict, notwithſtanding the words /ecundum formam con- 
ditionis, which was pretended to imply a demand. Allen 
55, 56. Paſch. 24 Car. B. R. Hill v. Armſtrong. 

A difference was taken by ſerjeant Fones, between 
a limitation which depends on the doing of ſome collateral att, 
which is to be done but once, and the payment of a rent iſſu- 
ing out of the land, which hath ſucceſſive as ; that in 
the laſt caſe there ought to be a demand, but not in the 


firſt, Freem. Rep. 24. Flill. 1671. pl. 32. 
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Defoxciant, (Anno 23 Eliz. cap, 3-) The fame with | 


deforceor. See Diffoztiare, _- A 
Defoxceor, Deforciator, (from the French forceur, 
expugnator) Signifies one that overcometh, and caſteth 
out b force : And differeth from diſfeiſor firſt in this, 
becauſe a man may difleiſe another without force: Which 
act is called imple difſeiſin. Britton, cap. 53. Next, 
becauſe a man may deforce another that never was in poſ- 
ſeſſion. As for example, if many have a right to lands 
as common heirs, and one entring keepeth out the reſt, 
the law faith, that he deforceth them, though he doth not 
difleiſe them, Old Nat. Brev. fol. 118. And Littleton 
in his chapter of Diſcontinuance, fel. 117. ſaith, "That he 
who is enfeoffed by the tenant in tail, and put in poſ- 
ſcſſion, by keeping out the heir of him in the reverſion, 
| being dead, doth deforce him, though he did not diſleiſe 
him, becauſe he entred when the tenant in tail was living, 
and the heir had no preſent right. And a .deforceor dit- 
fereth from an intruder, becauſe a man is made an in- 
truder by a wrongful entry only into lands or tenements 
void of a poſleſlor : and a deforceor alſo is, by holding out 
the right heir, as aboveſaid. Bratton, þ « 4+» cap. I. 
See more of this in Pulton dg Pace Regis, fol. 34, 35. 
Detorciatio. A diſtreſs, diſtraint, or ſeizure of goods 
for ſatisfaEtion of a Jawfuldebt. Nos & heredes noſtros 
diftringere poſſunt, per bona mobilia & immobilia & homi- 
num noſtrorum, & deforciationem tenere quoſque plenarie 
werit ſatisfaftum. Paroch. Antiq. p. 293, _ | 
Degradation, (Degradatio,) Is an ecclefiaſtical cen- 
ſure, whereby a clergyman is deprived of his holy orders 
which formerly he had, as of prieſt or deacon. God. 
Rep. 309. | S 
And by the Canon law, this may be done two ways : 
either ſummarily, as by word only ; or ſolemnly, as by 
deveſting the party degraded of thoſe ornaments and 
_ rites, which were the enſigns of his order or degree. 
God. Rep. 309. | 
This ſolemn degradation was anciently performed in 
this manner, as is ſet forth in the fixth book of the De- 
cretals : If the offender was a perſon in inferior orders, 
then the biſhop of the dioceſe alone, if in higher orders 
as prieſt or deacon, then the biſhop of the dioceſe, to- 
gether with a certain number of 6ther biſhops, ſent for 
the party to come before them. He was brought in, 
having on his ſacred robes, and having in his hands a 
book, veſſel, or other inſtrument or ornament apper- 
taining to his order, as if he were about to officiate in 
his function. Then the biſhop publickly took away from 
him, one by one, the ſaid inſtruments and veſtments be- 
longing to his office, ſaying to this effect ; This and this 
we take from thee, and do deprive thee of the honour of 
prieſthood ; and, finally, in taking away the laſt ſacer- 
dota! veſtment, ſaying thus ; By the authority of God 


Amighty, the Father, tbe Son, and the Holy Ghoſt, | 


and of us, we do take from thee the clerical habit, and 
be depoſe, degrade, deſpoil, and deprive thee of all order, 
benefit, and privilege of the clergy. G1b/. 1066. + 
By Canon 122, Sentence againſt a miniſter, of depoſi- 
tion from the miniſtry, ſhall be pronounced by the biſhop 
only, with the aſſiſtance of his chancellor and dean (if 
they may conveniently be had, and ſome of the preben- 
daries, if the court be kept near the cathedral church ;. 
or of the archdeacon, if he may be had conveniently, 
and two other at leaſt grave miniſters and preachers to 
be called by the biſhop, when the court is kept in other 
laces. | | 
g There is likewiſe a degradation of a lord or a knight, 
&c. at Common law, when they are attainted of treaſon ; 
as Hill. 18 Ed. 2. Andrew Harcla, Earl of Carliſle, who 
was alſo a knight, was degraded ; and when judgment of 
treaſon was pronounced againſt him, his ford was broken 
over his head, and his ſpurs hewn off his heels, &c. And 
there is a degrading by act of -parliament ; for by ſtat. 
13 Car. 2. ” IS. William Lord Monſon, Sir Henry 
Mildmay, and others, were degraded from all titles of 
honour, dignities, and pre-eminences, and none of them 
to bear or uſe the title of Lord, Knight, Eſquire, or 
Gentleman, or any coat of arms for ever after, 
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Deguttare, To baſte meat in roaſtin » by letting 


butter, fat, or driiping, gutter or run : 
— Nec minori Nine ras Prog pu vr pat it, 
ad rgnem afſati deguttabantur a demon: us ex metallis 1 56 
fattis. at, Par, ſub Anno 1152. Jeng 
Deho2s, (Fr.) A word nſed 
when a __ is without the land 
point or thing in queſtion. See Ho2s d 

De injuria ſt;a pwp2ia, See 02 RN 

Deirorum regnum, 7. e. York, Lancafter, IF, : 
land, Cumberland, Northumberland, and the biſho Rick of 
Durham. From the Saxon deer, fera, becauſe of h 
multitude of wild beaſts there, Cowell, edit. 1727 "_ 

Dei Judiciuim. The old Saxon ordeal was ſo called 
becauſe they thought it an appeal to God for the juſtice 
of a cauſe ; and did believe the deciſion was accorfin i 
the will and pleaſure of Divine providence. —Pjzt © : 
tradixit ſuum teſtimonium de villanis & vili plebe & 
prepoſitts qui volant defendre per facramentum, aut or 
Det udicium, guod ille qui tenuit terram, liber hamo 
fuit Domeſday in Cerdeſon, See Dy, Brady's In 
trod. p. 272, | / wy 
| Deis, or Dagus, The chief or upper table in Es. 
liſþ monaſteries was fo called, =— Pr;ore prandente 2 
magnam menſam quam deis appellamus. Additam. ad Mat. 
Par. p. 148. Lt ſciendum quod non permittitur caphus 
cum pede in refeeorio nifi tantum in majori menſa, quam 
deis appellamus Ib. heſe tables had this name from 
a cloth called £4is, with which the tables of Kings were 
covered, Matt. Pariſ. in vita Abbat. Santi Albani, p, 
92 | 


in ancient pleading, 
» Sc, or out of the 


: Telatura, 7. e. An accuſation : quibuſdam bicts 
Juramenti vel antejuramenti multa U, diftantia, ficut in 
delatura, & plurimis aliis, Leges H. 1. cap. 64. Some- 
times *tis taken for the reward of an informer, Legs 
Inz 20. apud Brompton, It differs from Freda, viz. 9ui 
ſcrofas ſex cum verre furatus eſt, in triplum componat 
delaturam, f. 7. & in ' rap totidem. Du Freſne, 
Delegates, The ſtat. 26 ZH. 8. cap. 19. ſays are 
| commiſſioners delegated or appointed by the King's com- 
miſſion, to fit upon an appeal to him in the court of 
Chancery, and is granted in three caſes, Fir/t, When a 
ſentence is given in any eccleſiaſtical cauſe by the arch- 
biſhop, or his official. Secondly, When any ſentenc is 
given in an eccleſiaſtical cauſe in places exempt. Third- 
ly, When ſentence is given in the Admiralty in ſuits ci- 
vil and marine, by order of the Civil law. 4 par, [nft. 
fol. 339. Stat. 8 Eliz. cap. 5. | 
Welt, (from the Saxon delfan, to dig,) Is a quarry or 
mine where ſtones or coal is digged. Anno 31 Eliz. cap. - 
And Cambden mentions a charter of Edward the 
| Fourth, wherein mention is made of a mine or def of 
copper.. We ſtill retain the word delve for dig. 
Delnovitia, Godmundbam in Yorkfhire. 
Deiiverance. When a criminal is brought to trial, 
and the clerk of the crown aſks him whether he is guilty, 
or not guilty, to which he anſwers Not guilty, and puts 
himſelf on God and his country, the clerk wiſhes him a 
good deliverance. : 
Deliverance of cattle deſtrained. See Second dell: 
verance and Replevin. > 
Delivery of deeds, See Deed. EY 
 Þemain or Demeſne, (Dominicum, Gallis Doma- 
nium, Italis Demanium) Is a French word otherwiſe writ- 
ten domaine, and ſignifieth Patrimonium domini, as Hit- 
toman. ſaith, In verbis aa verbs Nominicum, wher® 
by divers authorities he proveth thoſe lands to be domini- 
cam, which a man holdeth originally of himſelf, and thole 
to be feodum which he holdeth of a ſuperior lord. And by 
the word domanium or demanium, are properly ſignified the 
King's lands in France, appertainiug to him in pr operty- 
In like manner do we uſe it in England, although W* 
have no land (that of the crown only excepted) which 
is not holden of a ſuperior, for all dependeth either medt- 
ately or immediately of the crown, wherefore no com- 


mon perſon hath any demains fimply underſtood ; for 
would ſignify 


ſeiſed 


his land to behis 


thereof in his de- 
mains 


when a man in pleading, 
own, he ſaith, that he is or was 
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; foe, Litt. lib. 1. c. 1. whereby he mean- [ In debt upon a bil of 901. ro be: paid upon demard, it 
pn og his land be to him and His heirs for | was inſiſted, that a ME was re Fiſite, fo that a de- 
eth, | t is not true demain, but depending upon a| mand in law by bringing the aftion will not ſerve the 
es Jn and holding by ſervice, or rent in lieu of | turn; but adjudged well enough; for it is a duty pre- 
ſuperior 3 4 by both ſervice and rent; yet theſe words | ſently, and, fo needs no demand. Cre. E. 548. pl, 22. 
| fr been uſed in the King's right. 37 H.8. c. 16. _—_ 39 Eliz. C. B. Capp v. Lancaſter. | 
a 


i 20 liz. c. 22: But the application of this ſppech. ere one 1s indebted to me ſeverally in ſeveral ſums 
_- ring and crown land is crept in by error and igno- | of money to be paid upon requeſt, or demand made, and 
tot of the word fee. Britton, c. 18. ſheweth, that] 1 goand fay to him pay me what you owe me, this is not a 
RE ad demain 1s diverſly taken, ſometimes more| ſufficient demand or requeſt. 3 Le. 206. pl. 166. Paſch. 
or ly, as of lands and tenements held for life, &c, and | 3o Eliz. B. R. Said to have been adjudge But bring- 
9 A more ftrialy, as for ſuch only, as are gene- ing an aCtion is a ſufficient demand. Cyo. F., 242. | 
o_ held in fee. "T'bis word ſometimes is uſed for a di- f a will appoints payment of money, and mentions no 
G Non between thoſe lands, that the lord of a manor | place, there muſt be a requeſt. Brownl. 46. Mich. 14 
90" 1 his hands, or in the hands of his leſſee, demiſed | Fac. Anor. = 
a2 rent, for term of years or life, and ſuch other Where a contract is made, and no time expreſſed for 
1d appertaining to the ſaid manor, which belongeth to the payment of the money, if the part bring 


is action 
i--e Of copyholders. Howbeit, the copyhold belong- | before he makes a requeſt, he ſhall not have damages, but 


a 
ing to any MANOT, is alſo in the opinion of many good | if he makes an actual requeſt, and the defendant if 


oes not 
lawyers accounted demains. Bratton, lib..4. tratt. 3.| pay the money, there he ſhall recover damages, beſides 


: m. 5. ſaith, Eft autem dominicum, quod quis| the duty. Godb. 362. pl. 454. Trin, 21 "fac. B. R. 
on a PIs ſuam & proprie, ſicut ſunt Bordlands | Gleede v. Wallis alias Harris. / 
| Auglice. Item dicttur dominicum villenagium, quod trad:- 


b 


A. indebted to B. in 12/7. for goods, B. refuſed to 
ur villants quod qurs tempeſtive & intempeſitve ſumere poſ- truſt him further, on which C. comes to B, and prays 


{4 pro voluntate ſua & revocare, Of this Fleta alſo] him to truſt A, and if he woulc, he would pay him the 
"riteth much after the ſame manner. Lib. 5. c. 5.| old debt, and whatſoever A. ſhould be in arrear mor:, 
-2. Dominicum autem. And the reaſon why copyhold| if it did not exceed 100 7. C. would pay ; B. ſold after 
'- accounted demains, is becauſe they who are tenants to | to A, ſeveral goods amounting to 19 /. and lent A, 3 /. 
it, Are judged in law to have no other right, but at the | One demand ts ſufficient for the three ſeveral ſums, Hetl. 
will of the lord ; ſo that it is reputed ſtill after a manner | 84. Paſch. 4 Car. C B. Gammon v. Malbarn. 
to be in the lord's hands. And yet in common ſpeech, | If a man promiſes to pay money at any time within a 
 thatis ordinarily called demeans, that is neither free nor | month upon requeſt, the creditor may requeſt after the 
copy. And here note, that dematn is ſometimes uſed in month, and the debtor ſhall have a month's time after the 


z more ſpecial fignification, and is oppoſite to frank-fee. 7 


equeſt to pay the money. Freem. Rep. 346. pl. 429. 
For example, thoſe lands which were in the poſſeſſion of | Mich. 1673. B. R. Anow. 


Edward the Confeſſor, are called ancient demain, and Note, lo pay 50 {. to B. at any time during their 

others are called frank-fee. Kitchin, fol. 98. And the] joint lives, within three months after A, ſhould demand 

tenants who hold any of thoſe lands are called tenants in| the ſame, the demand ought to be perſonal. 2 Show. 235. 

ancient demain the others tenants in frank-fee. Kitchin, | pl. 232. Mich. 34 Car. 2. B. R. Duke of Norfolk v. 
uti ſupra. And alſo tenants of the Common law. J//t. | Howard. : | 

Symbol. part. 2. tit, Fines, ſe, 25, The reaſon is, | Demand ore tenus in ſome caſes is good, as in eaſe of 0 
becauſe tenants in ancient demain cannot be ſued out of | ſtock to be transferred, it is the uſage amongſt merchants : 
the lord's court. Terms de la Ley, verbs Ancient demaia. | to make all their demands ore tenus upon ſuch bargains, 

And ſuch tenants, though they have no other evidence, | as well as ſometimes by writing at the Eq/t-India houſe, 

but copy of court roll, yet are they ſaid to have fee-| and not to feck after the perſon of the vendor ; and judg- 

held, Kitchin, 81, See Ancient demeſne, See more| ment accordingly. Carth. 269, Paſch. 5. W. & M. in 

en this ſubject in the learned Spelman, verbo Domnicum, | B. R. Hall v. Cupper. 


where he does not allow this word to be written demean| A Wa was made for years,. rendering rent payable at a 


or demeſne, but demain only. Cowell, edit, 1727. place off the land; and the court was moved, whether, 
Dematne cart of an abh3r, Seems to be that cart | a demand of the rent may not be made upon the land, 
which the abbot uſeth upon his own demaine. Anno 6. | but denied by the whole court ; for they faid, that the 
H,36 21, | demand muſt be made at the place of payment, although 
Wmand (Fr. Demande, i. e. Poflulatio) Signifies a | it be off the land. Brownl. 96. Trin. 5 Fac. Ventris v. 
calling upon a man for any thing due. It hath alſo a | Farmer. | 
proper ſignification, diſtinguiſhed from plaint : For all | An executor brings trover of goods taken from his teflator 
civil aCtions are purſued either by demands or plaints ; and | by a treſpaſſor. It was held the executor mu/t firft make 
the purſuer is called demandant or plaintiff, viz. deman- | a demand of the treſpaſſor before he can bring this action. 
cart in aCtions real, and plaintif/ in perſonal. And | Clayt. 122. pl. 215. March 1647. before Germine, one 
where the party purſuing is called demandant, ths party | of the judges of B. R. Coldwell's caſe, 
purſued is called tenant z where plaintiff, there defendant. In an aCtion of debt upon a bond, with condition to pay 


if a man releaſe to another all demands, this is the beſt | 3007. to the plaintiff, and to add 31. to every 1001. if'it 
_ releaſe the releaſee can have, and ſhall enure moſt to his | were demanded; the defendant pleaded payment of 300 /. 
xrantage, Lite. fol. 117. a. There are two manner # 


and that he added 3 1. to every 1001. ſecundum formam 
of demands ; the one in deed, the other in law : Jn deed, | conditionts predie. The plaintiff traverſed the addition 
11 every pracipe, there is an expreſs demand : In law, | of 31. to every 1001. ſecundum formam pred'; after 


%1nevery entry in land, diſtreſs for rent, taking or ſeiz- | verdict it was moved in arreſt of judgment, that the 
ing of goods, and ſuch like as, which may be done | plaintiff ought to have alledged a demand ; and for this 
without any words, are demands in law. cauſe, judgment was given againſt the plaintiff, for this 
As a releaſe of ſuits is more large than of quarrels or | being matter of ſubſtance, without which the plaintiff 
tions ſo a releaſe of demands is more large and bene- | had no cauſe of aCtion, was not helped by the iſſue nor 
flal that either of them, By a releaſe of all demanas all | verdict, notwithſtanding the words jecundum formam con- 
*xccutions and all freeholds and inheritances executory | ditzonis, which was pretended to imply a demand. Allen 


ue releaſed : By areleaſe of demands to the diſſeifor, the | 55, 56. Paſch. 24 Car. B. R, Hill v. A, 
gut of entry in the land, and all that is contained ' 


therein, is releaſed. And he that releaſeth all demands, 
*xcludes himſelf from all actions, entries, and ſeizures ; 
t 2 releaſe of all demands is no bar in a writ of error 
® reverſe an outlawry. Coke, lib. 8. fel. 153, 154+ 


,YoL: 1. 


rm/trong. 
A difference was taken by ſerjeant - 85h between 
a limitation which depends on the doing of ſome collateral at, 
which is to be done but once, and the payment of a rent iſſu- 
ing out of the land, which hath ſucceſſive a#ts ; that in 
the laſt caſe there ought to be a demand, but not in the 
| firſt. Freem. Rep. 24. Fill. 1671. pl. 32. 


| 74 Debt 


D E M 


Debt upon a bill obligatory, ſci? borrowed of J. S. 


io!. which I promiſe to pay upon demand; the plaintiff 
fays, 2uod licet ſepias requiſitus he had not paid it, but 
does not lay any aEtual demand ; and verdict being for 
| the plaintiff, Baldwin moved in arreſt of Jorgmonts be- 
cauſe no particular requeſt in time and place is averred ; 
and cited the caſe of Brown v. Durney, Hob. 208, But 
pur curiam, a requeſt is not here neceſlary, it being for 
the payment of a debt, and between the parties ; but if 
it had been upon a penalty, or a promiſe by a ſtranger, or 
for ſame collateral matter, there a requeſt muſt be laid ; 
but here it appears that a debt was due, and it being for 
the payment of money by the debtor, although it be 
ſaid upon demand, yet the bringing of the aCtion is a 
ſufficient demand. Freem. Rep. 113. pl. 135. Trin. 1073. 
Aſhenden v. Clapham. | 
A. was indebted to B. and A. dies, and after B. comes to 
C. and demands the money, and C. in conſideration that B. 
would forbear his debt, (or to ſue,) did promiſe to pay him. 
Objection was made, that this being a collateral promiſe, 
bevy ues debt due from the defendant, here ought to have 
been a requeſt, But to that the court anſwered, that a 
requeſt was not neceſlary, the promiſe being generally to 
pay, and not upon requeſt. Freem. Rep. 439. pl. 595. 
Mich 1696. Anor'. 07S 
Debt for a rent reſerved upon alcaſe for years, in which 
there was a proviſo, that if the rent be behind and unpaid 
by the ſpace of a month next after any or either of the 
bogs of payment, then the leaſe to be void. The plea was, 
that the rent was behind a month after a day, on which 
it was reſerved to be paid, and fo the leaſe is void ; to 
which plea the plaintiff demurred, becauſe the defendant 
did not ſay that the plaintiff demanded the rent; for though 
the rent be due without the demand, yet the intereſt ſhall 
not be determined without it, which muſt be expreſsly 
laid in the pleading ; and of that opinion was the court, 
except juſtice Aiizns, who doubted, 2 Md. 264. Trin. 
29 Car. 2. G. B. Steward v. Allen. 
__ Ejeftment at Clemsford allizcs ; held by Lord Ch. J. 
Pemberton, that if Jegacies be given by will, and that in 
caſe of niz-payment, the legatzes may enter and enjoy the 
profits of ſuch land Uull ſatisfied, no demand is neceſlary ; 
bur it 1s no forfeiture, but an executory deviſe, a}though 
there be a place and time appointed for payment, Ec. 
So was the caſe of Tyrrel v. Glaſjack here. 2 Show. 185. 
#1. 190. Hill, 33 & 34 Car. 2. B. R. Pierſon v. Sorrel. 
W here the condition of a bond given by a member of a 
ſociety is to pay ſuch ſums as ſhall be due, an action ma 
be brought for non-payment without any demand ; for it 


is a ſum in groſs. Ld. Raym. Rep. 596. Trin. 12 I, 3. 


Levins v. Randilph. Por other matters, ſee 7 Vin. Abr. 


tit, Demand. 

Demandant, (Peters) Is the plaintiff in a real ation, 
ſo called becauſe he demandeth lands, &c. Co. on Litt. 
fol. 127. ER 

Demihzaque., See Yaque and Haquebuz, 

Demite, (Dimfio,) Is applied to an eſtate either in 
 fee-ſimple, fee-tail, or for term of life, and ſo it is com- 
monly taken in many writs, 2 par. 1»/2. fol. 483. The 
King's death is in law termed The demiſe of the King. . 
Demiſe of the King ſhall not diſcontinue any writ or 
proceſs, 1 Ed. 6. c. 7. ſed. 1, 2. Nor oblige a defen- 
dant who hath pleaded to an information to plead again, 
unleſs he defire it, 4 /Yi. & Ma. c. 18. ſef. 5. Nor 
determine a parliament till after ſix months, 7 & 8 
Will. 3. c. 15. Nor determine any commiſiion civil or 
military, or great office of ſtate, 5 & 8 JJ. 3. c. 27. 
feft. 21. 1 Ann. ft.1. c. 8. 6 Ann. c. 7. ſet. 8, 

On demiſe of the King in the minority of his ſuc- 
ceflor, the parliament ſhall fit for three years, 24 Ge. 2. 
c. 24. ſett. 18. 
Fuſtices of the peace. 

TDemlters. See Deemlt2rs. | 

TDemur:er, (from the Fr. demeurer, i. e. manere in 
aliquo loco, wel morari,) Is a kind of a pauſe or ftop put 
to the proceedings of an action upona point of difficulty, 
which muſt be determined by the court, before any further 
proceeding can be had therein : For in every action the 
controverſy confifts either in fact or in law; if in faR, 


16 Fac. B. R. in the caſe of Helford v. Platt, 
For other matters, ſee Judges, and | 


. . - M. 'l, 100 it 
| ſurprize and without notice; and that notwithitand L 
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that is tried by the jury; if in 1 | 

plain to the W re, — 4 hard a A 
_ 46+ 5 | that plain to the 
allured of. the law, though perha . 
counſel yield not to it. An in ol wk ors _ 
with his aflociates procceds to judgment without ot 
ado 3 but when it is doubtful, then &a is made vgs 
time taken, either for the court to conſider further of : 
and agree if they can, or elſe for all the judges to Mt 
together in the Exchequer-Chamber ; ws upon he = 
what counſel can ſay on both ſides to detec wow 


rmine what ; 
law. And whatſoever they conclude ſtands "ln 


| h ; 
any farther appeal. Smith de Repub. Angl. ly, by mn 


This demurrer is in our records exprefi:d i | 
moratur in lege. At the Common Ag the. Far xn 
ſometimes demurreth to the plaintiff's count or Mr any 
tion ; and ſometimes the plaintiff demzrs to the defendant's 
plea, by averring that it is not a ſufficient plea in law 
&c. In Chancery, the defendant demurs to the plaintiff” 
bill, averring it is defective in ſuch or ſuch a point ht 
demands the judgment of the court thereupon, whether 
he ſhall be compelled to make any further or other 
anſwer thereunto, &c. Cowell, See Poratur in lege, 


ale 1s either 
rare, As lt breeds juſt 
Judge, wherein ke ls 


I. Demurrer in a&tions at law, 
2* Demurrer in ſuits in equity. 


1. Demurrer in ations at law. 


A demurrer is admitting the matter of fac, ſince jt 
refers the law ariſing on the fatt to the judgment of the 
court ; and therefore the fact is taken to be true on ſuch 
demurrer, or otherwiſe the court has no foundation on 
which to make any judgment. Gb. Hiſt, of C. B. 55, 

A demurrer is a confeſſion of all matters in fa?, but 
not of matters in law ; for by it they are put in judgment 
of the court. Pl. C. 85. a. Hill. 6 & 7 Ed. 6. by 
Mountague Ch. J. in the caſe of Partridge v. Strange and 
Coker. | as 

If a thing be ſufficiently alledged, it is confeſſed by 
the demurrer, but not otherwife ; per Anderſon Ch. ]. 
Goldſh. 52. pl. r. 


Demurrer confeſſes nothing but what is matterialy al- 


ledged. rg. and ſeems admitted. 12 17d. 578. Mich, 
13 I. 3. | | 


By ſtat. 27 El. c. 5. and 4 Ann. c. 16. ſe. 1. Judg- 
ment ſhall be given on demurrer according to the right of 
the cauſe, without regarding form, untels the want of it 
be ſhewed for cauſe. | 

A demurrer in law, is never a c5nfeſſ;9n of a thing again}? 
the record, but only of that which may ſtand with the record, 


for otherwiſe, his confeſſion would be vain, and ſhould 


not bind the court ; per cur”. Cre. F. 12. Paſch. 1 ac. 
B. R. in the caſe of Arundel v. Arundel, 

As a demurrer at Common law did confeſs all matters 
formally pleaded ; fo now by the Statute, a general ds- 
murrer does confeſs all matters pleaded though unformall;, 
according to the forms meant by the ftatute 27 Eliz. 5. 
for ſuch forms are now not material, not being expretſcd 
in demurrer. Hob. 233. at the end of pl. 295. Mich. 
12 Fac. in the caſe of Hoard v. Bakerville. 7 

A general demutrer corfefles not the matter ; as if in 
debt upon a bill defe:.4..ut pleads payment, and the 
plaintiff demurs, that demurrer does not confeſs the pay- 
ment ; per WWartu-tonJ. Arg. Hutt. 15. Trin. 13 Tac. 

If count, plea, replication, &c. upon which the demur- 
rer was, ts good ; then all the matter which is contalne 
in the count or plex is confeſſed, but if the count or plea 
be vitious, then it is otherwiſe. 2 Roll, R. 2.2, Paſci. 
| cited pe 
cur. as a difference taken. 17 Af. j1. 2. 31. H.0: 
and 22 H, 6. FP 

On a ſcire facias to repeal a patent to Þ. for a marks 
to be held at C. reciting that there was an ancient _— 
long before kept at R. within half a mile of C. an __ 
there was an ad guod damnum taken out before the po 
patent ; and the inqueſt thereupon taken found it = - 
be to the damage of any, and that it was execurre *, 


wa25 
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oreat damage of the former market, &c. to 
29 ie B. Fs. 2) But the lord otins 
this (affifted by North Ch. J. of C. B. and Fones }.) 
_ Joment for repealing of the patent ; for the re- 
EF J: the writ of ad quod damnum was not concluſive, 
wn here by the demurrer it is confeſſed to be to the damage 
—_ former market. 2. Vent, 344+ Hill. 31 & 32 Car. 
of 'n Canc. Sir Oltver Butler's caſe. | 

' [adebitatus aſſumpſit tor a horſe ſold for 201. The ge- 
/ndant pleaded within age 3 the plaintiff replied, that he 
14 him his horſe for conventency to carry him about his ne- 
"ory fairs; to which the defendant deriurred. And the 
(he queltion was, whether an action would lie againſt an 
:\fant for money for a horſe ſold? It was urged on the 
defendant's part, that an infant was chargeab e only for 
neceſſaries, as meat, drink, cloaths, lodging, and edu- 
ation, and cited 3 Cro. 175. 1 Cro. Ayliff v. Archbold. 
Latch 169, But the court were of a contrary opinion, 
for the plaintiff having averred, that he fold him the 
horſe to ride about his neceſſary occaſions. and the defen- 
Jant having confeſſed it by his demurrer, it muſt now be 
taken to be ſo ; if the defendant had traverſed, then the 
jury muſt have judged of it, whether it were neceſlary or 
convenient or not, and fo likewiſe of the price of the 
horſe, whether it was exceſſive or no. Fud. pro quer. 
Nift, Freem. Rep. 541. pl. 715. Mich, 1680. Barber v. 
incent. 

n An aCtion of the caſe brought upon an inland bill of 
exchange, in which the plaintiff declared upon a ſpecial 
cfm in London, for the bearer to bring the action, &c. 
and upon a demurrer to the declaration it was held, that 
the defendant having demurred, without traverſing the 
cuſtom, he had thereby confeſſed there was ſuch a cuſtom, 
though in truth there was not, and for that reaſon the 


plaintiff had judgment ; for though the court takes notice | 


of the law of merchants, as part of the law of England, 
yet they cannotgatake notice of the cuſtoms of particular 
places z and this cuſtom, as ſet forth in the declaration, 
being ſufficient to maintain the action, and the defendant 
conteſſing 1t vy his demurrer, he has given judzment 
againſt himſelf. 3 Salk. 68, 69. pl. 5, Paſch. 5 I. 3. 
B. R. Hodges v. Steward. 
li a thing be /aid by way of preſcription, which does not 
lein preſcription, and it be demurred unto, that does not 
confeſs 1t ; for if this be a courſe of the court it is law, 
and if it be law we are to take notice of it. Per Holt 
Ch. J. obiter, . 12 Med. 573. Mich. 13 W. 3. 
In treſpaſs, aſſault, and falſe impriſonment, the defen- 
cant juſtifies under a proceſs out of the ſheriff's court in 
Lodin, guz eft eadem, &c, and traverſes being guilty aliter 
vl alio modo : To this the plaintiff demurs, and ſhews 
for cauſe, that the traverſe is idle, and unneceſſary. And 
upon argument the court were of opinion that this was il] 
on a ſpecial demurrer, the gue ef? eadem being a ſufficient 
traverſe, Lutw. 1457. And ſo it was held in the caſe of 
Carvel v, Manby, where on a general demurrer it was al- 
lowed to be well enough ; but the court faid if it had 
been a ſpecial demurrer, it would have been otherwiſe. 
udcium pro querente. Stran. 694. | 
| Vebt upon a bond conditioned to indemnify the plain- 
tif, Thedefendant upon oyer pleaded generally, quod in- 
«mpnem conſervavit, without ſhewing how. And on a 
general demurrer it was agreed the plea was ill before the 
ict for amendment of the law, for that no iflue could 
© joined upon it. 2 Cro. 165. Hob. 296. 2 Co. 4. 
be 303» 503, 634. But then it was objected, that 
$ 
of that opinion was the court, for the ſubſtance is the 
laving harmleſs, and how that was done, is but matter 
of form ; ſo the plaintiff prayed leave to diſcontinue up- 
<2 payment of coſts, which was granted accordingly. 
tron. 681. 
. Sire facias againſt pledges in replevin, ſetting out a 
Judgment for the avowant in C. B. prout per recordum 
tidem jam refidens : Duod quidem recordum coram nobis cer- 
''s de cauſis venire fecimus, where the judgment was af- 
med, The defendant demurred, and ſhewed for cauſe, 
oY it was incongruous to ſay the record remains in C. 
*and at the ſame time was removed to B., R. by writ 


ſhould have been ſhewn for cauſe of demurrer. And: 


- 
be — 


- 
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of errot,=Serjeant Branthwayte would have had it re- 


jetted as an unneceflary averment, and then it would 


ſtand with only a right reference to the record remaining 
in B. R: Std per curiam, You cannot ſay but it is in- 
formal; and that is enough upon a ſpecial demurrer. The 
defendant muſt have judgment. Srran, 611. > 


2, Demurrer in ſuits in equity. 


Demurrer is an allegation of the defendant, which 
admitting the matters of fat, or ſome of them, alledged 
by the defendant to be true, ſhews that, as they are ſet 
forth by the complainant himſelf, they are inſufficient for 
him to proceed upon, or to oblige the defendant to an- 
{wer ; and therefore demands the judgment of the court, 
whether the defendant ſhall be compelled to make an- 
{wer to the plaintiff's bill, or to ſome certain part there- 
of, Pra. Reg. inC. 131. 

The defendant put in a demurrer to the plaintiff's bill 
becauſe the plaintiff was outlawed at the ſuit of flrangers, © 
yet ordered to anſwer. Toth. 137. cites Mich, g Jac. 
Sktes v. Rawſon, ——Tbid, 139. cites 10 Fac. Moris v. 
Owen. SIG Re 

Demurrer, becauſe excommunicated, over-ruled abou 
4 Car, Toth, 137. 4 C. Plumton v. Headlam. | 

It is allowed a good cauſe of demurrer in this court, 
that a bill is brought for part of a matter only, which is 
proper for one intire account, becauſe the plaintiff ſhall 
not ſpit cauſes and make a multiplicity of ſuits. Fern, 
29. pl. 24. Hill. 1681. in caſe of Purefoy v. Purefoy. 

Demurrer to ſcandalous matter ſuggeſted in @ bill; per 


Sir F. Churchill, as amicus curie, the courſe of the court 


in ſuch a caſe is not to put the defendant to anſwer the 
ſcandalous matter, but to ſtrike out the word demurrer, 
and leave the plaintiff at liberty to prove it. Fern. R. 
137. pl. 96. Mich. 1682. Page v. Neale. | 

Where a bill was exhibited to have an execution of an 
award, which was performed by neither party ; and the de- 
fendant demurred, becauſe there 09s no precedent that a 
court of equity had ever carried ſuch awards into exc- 
cution ; and the demurrer was allowed. Abr. Equ. Ca. 
51 Mich. 1i7c4. at the Rolls. Biſhop v. Webſter. 
— The defendant pleaded that there was a former bill de- 
pending, and brought by the ſame plaintiff, for the ſame 
matter as in this bill. And demurred, for that there was 


no equity in the bill, and that the ſame being two hundred 


ſheets of paper, was fluffed with repetitions, tautologies, 
arid impertinences. It was inſiſted by the counſel for 
the plaintiff, that by reaſon of the demurrer, he could 
not procure a reference to the maſter, to examine whether 
there was a former ſuit depending or not. "Thereupon 
the court over-ruled the demurrer with coſts, and referred 
it to the maſter to examine into the former and this bill, if 
he found it for the ſame matter, then to tax coſts for 
the defendant. Fin. R. 179. Mich. 26 Gar. 2. Dumford 
ve Dumferd. Sen 


Where a tort is laid to be done after the ation brought, 


%®” 


the defendant wy take advantage of It on a ſpecial de- 


murrer. Gilb, Hiſt. of C. B. 106. 

An original bill was brought to explain @ decree, The 
defendant demurred, The plaintiff inſiſted, that the de- 
murrer confeſſed the matter of the bill, but the court 
allowed the demurrer good. 2 Freem. Rep. 179. #4. 242. 
15 Car. 2. in Canc. Read v. Handby. 

A bill of 201. promiſed the wife if ſhe would pro- 


cure a releaſe from her huſband for purchaſe money, 


which was part paid, and the reſt ſecured ; defendant de- 
murred for that it was no conſideration, becauſe the de- 
fendant was releaſed by law, by payment and ſecurity; 
and allowed, Per Lord Keeper Bridgman, 3 Ch. B. 
70. Fuly 24, 1671. Stuckly v. Cook | | 
The plaintiff brought a bill againſt the defendant, as 
executor of the obligor, to diſcover aſſets, and to compel 
the payment of the debt. The defendant demurred, for 
that the plaintiff had brought an a#tion againſt him of 
law, to which the defendant had pleaded Plene (3-6 wb 
But the demurrer was over-ruled, and the defendant or- 


| dered to anſwer without Jy nn of coſts. Nelſ. Rep, 


127, 128. Anno 21 Car. 2. Pitt v, Far let. 


Plaintif 
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Plaintiff having obtained a decree againſt the defendants | 178. H. P.C.2 ; 
| for money outof aſſets in their hands, they being executors, | 14. But fee 2 Hawkins 334. Hawk. P, 
and they having denied aſlets, plainti brought a bill to | Demp fonke or fangue. Of the TRE 
diſcover aſlets, Defendants demurred, for it d:d not appear | a man marries a wife, _ hath iſſue þ ihe » 18, when 
that the decree was figned and inralled, or the defendant | daughter, and the wife dies, and then 1 of 
ſerved with any decree under ſeal, Demurrer allowed, | woman, and hath by her alfo a ſon or 94,1, ker 
and bill diſmiſſed. Fin. R. 33, 34. Mich. 25 Car. 2. | theſe two ſons or daughters are after a fort Þ wr Dag 
Braithwaite v. Davis. | ſiſters, or as we uſually term them ka If bro rothers or 
A bill was brought to baftardize the iſſue, and ſet aſide | brothers of the haif load, becauſe they ha 1 ah; Sc, or 
and overthrow the marriage of his late father with the | ther; but are not brothers by the 7: be yy one fa. 
vther defendant his mother. The defendant demurred, for | ving ſeveral mothers, and th IC, AS Nas 


Lal ; erefore can 
that the validity 4 the marriage, and legitamacy of the de- 


| to another ; for he that ſhall claim as eggs _ 
fendant is properly triable at law, and that the defendant | ſcent, muſt be of the whole blood to h y de- 


the mother, is not bound to diſcover upon odth that ſhe is | he claims. Cowell, See Decent. im from whom 
guilty of ſuch a crime, as will ſubjeft her to the penalty of Ten, The names of place ending in den, _ 
the Ratutes, and laws of the realm, and that the bill | the ſituation to be in a valley, or near woods, a: FL J 
was ſcandalous and impertinent ; the demurrer was allow- {| den, Biddenden, from the Mat roma 


Dax, den, vallis: [, . 
ed, and the bill to be taken off the file and burnt. Fin.] Dena, or Denna, A little portion of mane ONS 
, 5 


Rep. 72, 73. Hill. 25 Car. 2. Trevor v. Leſquire. | commonly called a cppice, de /itva ofto den | 
7 a bill by obligee againſt the heir of the obligor for pay another place, Et una harva ris ſlve. Deneſiny, than 

ment of the debt out of aflets alledged to be deſcended ; Spelin. And Thorn. Anns $826. tells us, that fie" 

if the bill does not alledge that the heir was bound by the | abbati terram 20 aratrorum & 1 3 dennas 


$3- 9; P. C: 150, 


landes portan- 
bond, defendant may demur. Per North. K. Vern. 180. | tes, &c. | g*andes portan 
pl. 173+ Trin, 1683. Croffing v. Honor. | Dena tercae, A hollow place between two hills . 


Defendant demurred, beeauſe the bill was againſt ſeve- | you may find it in the be 


Au ginning of Domeſday Book, De 
ral defendants, for ſeveral diſtin matters, but was over- | /elva oo agg i roles & tres magnez. Domxeſd, —=— Una 
ruled, becauſe the plaintiff by his bill had charged the de- | parva den | 


Plail ; q a ſylve, 7b. dederunt abbati terram VIS ara- 
fendant with combination, which defendant had not denied | trorum & xii, dennas glandes portantes, Will. Thorn, 


in his anſwer. Vern. 416. pl. 395. Mich. 1686. Powell | ſub An. 826, Sax. den, a low place, which gives termi- 
v. Arden and Chevall. | nation to very many' names of places, eſpecially among 
The bill was to examine witneſſes to preſerve thoir teſti- | the woods, as in the weald of Kent, Tenterden, Bidden. 
mony touching the title of certain lands in the bill men- den, &c, In ſomeof thenorthern parts of England th 
tioned, 'T he defendant demurred, becauſe there was no | retain the word dene for a valley, as in the biſhoprick of 
impediment that hindered the plaintiff from trying his right Durham, they ſay, ftarrs and denes, i. e, hills and vales, 
at law ; and that he had- n4 obtained any verdi#-in affir- | Cowell, | | ; 
| mation of his pretended. title. Demurrer allowed. Fern. | Den and ſirond, Liberty for ſhips or veſſels to run 
441. pl. 415. Hill. 1686. Parry v. Rogers. aground, or come aſhore, K. Edw. 1. grants this 
If an original bill be brought for matters, part of which | privilege to the barons of the Cinque ports,—Yuod /int 
are in a former bill and dreree, and part new, or by way IWrecefry & Wiiteſry, & Leflagefry & Rama & qreod 
cf ſupplemental bill; the court will on a demurrer, to habeant den & ſtrond apud Gernemuth. —— Placit. temp. 
fo much as was contained in the former decree, ſend it | Ed. 1. & Ed. 2. MS. 410. penes Dom. Fountains ex 
to a maſter to 1ce vhat was, and what was not in the firſt | Ade Chriſti Oxon, | | 
bill, and allow the demurrer accordingly. G. E£qu. R. Denariata terrae. See Fatdingdeal of {and, 
114. Hill. 12 Geo. 1. in Canc. @2NAr1fis terrac, Signifies as much land as 1s 
For other matters, ſee 75 Vin. Abr, tit, Demurrer. worth a penny by the year. Sibylla Bartholot tenet unam 
TDemurrer t9 evidence, Is where a queſtion of law | acram & 5 denariatos ferra in eodem tenements, And in 
doth ariſe thereupon : As if the plaintiff produces in evi- | another place, Tenet dimidiam rodam & 3 denariatos ter- 
dence any records, deeds, writings, &c. upon which a | 1 n fine boreali meſſuagii. Tab. prioratus Lewis in 
queſtion of law ariſes, and the defendant offers to demur Suſſex. Du Freſne, | : 
upon it ; and then the plaintiff muſt join in demurrer, | Denartl, A general term for any fort of pecunia Nu- 
or waive his evidence. So if the plaintiff brings wit- | merata, or ready money, ——Solventur homimbus He. 
neſles to prove a fact, anda matter of law ariſeth upon | dingdon de denariis domini ſingulis ann!s proxtmo ie quo 
it; if the defendant admits their teſtimony to be true, falcare incipient quinque ſolid, Paroch. Antiq. p. 320. 
there alſo the defendant may demur in law :. And ſo may Denarius, An Engliſh penny. Stat, Ed. 1. de cem- 
the plaintiff demur upon the defendant's evidence, And | po/itione menſurarum, viz. denarius Anglia gui nommatur = 
in theſe caſes, the counſel for the plaintiff and defendant |/ferlingus retundus jine tonſura pondorabit 32 grana fri- 
agree the matter of fa&t indiſpute ; and the jury are diſ- | ment! mm medio ſpice, & 20 denarn faciunt unuam & 12 
charged ; and the matter of law is referred to the juiges | ##c@ faciunt libram. : Xe 
to determine. But where evidence is given for the King, | Denarti be caricare, Whitſun-tarthings, or Pente- 
in an information, or other ſuit, and the defendant of- coſtals, the cuſtomary oblations made to the _ 

\ fers to demur upon it, the King's counſel are not obli- church aboute the tiine of Pentecolt, when the parun- 
ged to join therein ; but the court ought to direct the prieſts and many of their people went 1n procelieg to. 
jury to find the ſpecial matter. And indeed becauſe ju- viſit their mother-churciz. 1 his cuſtom of _ — 
ries uſually find a doubtful matter ſpecially, demurrers honour was afterwards caunged into a ſet:led ws wh 
upen evidence are now ſeldom uſed. 5 Rep. 104. 1 Int. | commonly charged upon the par iſh-priet; mou at ” 
72. 2 Inſt. 426. See Elcepti®'i, | but agift of charity (denarit de cartitate}) or © _ J- 

Temircer ro fndicments. If a criminal joins iſſue | nary preſent to help to maintain and adorn o I oP. 
upon a point of law in an indifment or appeal, allowing | ſee or cathedral chureh.- Eo falus, quod ks 
the fact to be true, as laid therein, this is a demurrer in | Petri & denarios de caritatc per/olvant, oy Wa h 15 
law : And if the indictrient or appeal proves 90s. 40 perevere conſuevernnt. Cartular. Abbat, Glafton. Wd. 
law, in the opinion of the judges, they proceed to judg- | fol. 15. - | | 
ment and wha one ec as if NS Wad been contiena Deiia/1{1!% Sei, God's penny, arles or wenn Sit di | 
by confeſſion or verdict. And though by the criminal's ——/[t. quod neuter mercatorum ab illo —_ . p ed 

 demurrer, he refuſeth to put himſelf upon trial by | cedere vel reſilire, poſlquam denarius 1e1 _ ro 
jury, yet he ſhall not, as in other caſes, be put under | pales perſonas contrahentes datus frerit & recep The pany 
the pain fort & dure; for a demurrer is allowed to be | 31 Ed. 1. M. 4. See 8I7J2aun DEL. age ® 

' tried by the judges, and not by the inqueſt. And he | tion of this carneſt money being calle 64 fs: 
that is condemned on demmurrer, is ſaid to be convict ; | narius Dei, was this z in former times the P 0s 

| for whoever is adjudged, is convicted by law. 2 inſt. ny ſo given to ſea] the contract was given tþ , 


Ko 


ky the church or the poor, but the pious, uſe is now 


See Romelcot. 


| A - Petri, Peter-pence. 
enarius o. Pers , In the fines and. other 


Denarius rereius comitatus. 
profits ar Iſing 


w valley for the pannage or feeding ſwine, 
om hy ve 6 vale, and berg, a barrow, a hog. 
ter 
hS to the church of Canterbury. , 
a porcorum que noftra lingo Saxonica denbera nomina- 
And in a charter of K. Offa to the ſaid church, 
a Adjetis denberis in communi ſaltu—vSee Somner of 
Rim. Ports and Forts, þ. ITO. _ 7 

Dene, Dena, In the ſame book 4 ST4p a dale, 

Tenne, In the ſame book ſtands | or A fown. | 

Denelage, or Danelage, Denelagia, Is the law that 
the Danzs made here in England, out of which, and. 
Werchenlage and Weſt-Saxon-lage, the conqueror com- 
pounded certain ordinances for his ſubjects. Camd. Brit. 

. 04 & 183. £5'p V5) 
in pri (from the French donaiſon, i. >, donatio,) 
Signifies in Jaw an alien that is enfranchiſed by the King's 
charter, and enabled in all reſpeCts almoſt -to do as the 
King's native ſubjeQs do, vz. to purchaſe and to poſſeſs 
}ands, and to be capable of any office or dignity ; -_ it 
i« ſhort of naturalization, becauſe a ſtranger naturalized, 
may inherit lands by deſcent, which a man made only a 
dnizen, cannot. And in the charter, whereby a man | 
is made denizen, there is commonly contained {ome one | 
cauſe or other, that abridgeth him of that full benefit 
which natural ſubjefts do enjoy. And when a man is. 
thus infranchiſed, he is ſaid to be under the King's pro- 
teftion, or eſſe ad fidem Regis Anglie, before which time 
he can enjoy _ in England. Bratt. lib. 5. tra. 
5, c. 25, num. 3. Nay he and __ es might be ſeized , 
tothe King's uſe. Horne in his Mirror of Joftice, lib. 1. 
cap. de la Venue de Frankpledge, and 2 par. 

Fee alſo the ſtatute of 27 H. 38. c. 24. an 
Calvin's caſe, _ othg.: 

By ſtat. 12 Jill. 3. c. 2. and 1 Geo. 1. c. 4. Aliens 
made denizens are incapable of offices in the government, 
to be members of parliament, &c. See Aliens, 

De non decimando., See Modus, - ; 

De non reſidentia clerici regis, Is an ancient writ, | 
whereof ſee the form in @ par. 1n/t. fol. 624. 

Denſhiring of lands, To caſt parings of earth, turf 
and ſtubble into heaps, and when dried,. to burn them 
into aſhes, for a compoſt on poor barren land. This 
method of improvement is called barn-beating, and in 
rar parts of Staffordſhire they term it denſbering of 


Co. ib. 7. 


 Dentrir, A 6fh with many teeth. Et /int quieti de 
qubuſcunque priſis caponum, columbarum, dentricium An- 
(an & omnium aliorum piſcium, Charta H. 6. pro. 
onaſter. Rameſey. | | 
Deodand, js PUN Is a thing given or. rather for- 
ited, as it were, to God, for the pacification of his 
wrath, in caſe of miſadyenture, whereby any chriſtian 
man cometh to a violent end, without the fault of any 
realonable creature. . For example, If a horſe ſhould | 
ike his keeper, and ſo kill him : If a man in drivin 
« cart, and ſeeking to redreſs any thing about it, ſhoul 
8 fall as the cart-wheel running over him, ſhould kill 
"1m; If one ſhould be felling a tree, and he give warn-. 


__ company preſent, when the tree was near falling, 
to look to themſelves, and any of them ſhould be lain 
"Fertheleſs by the fall of the tree: In the firſt of theſe 
hers Boe horſe; in. the ſecond, the cart-weel, cart 


Os and in the third, the tree, is a deodand and 


[ 


ris, Anno 4 Ed. vx. 


| terror and abhorrence of murder, fo that nathin 


nt, fol. 741. |. 


DiEtgh 


to be given to'God; that is, to be ſold and diſtributed ts 


the poor, by the King's almoner, for an expiation of that 
dreadful event, though effected by unreafona le, yea ſenſe- 
leſs and inanimate creatures. Staunuf. pl. or, 1,3, tx. c: 
2. Bra#. lib. 3: tra. 2; c. 5, Britton, & 19. and W/e/t. 
Symbal. tit,' Indiftments, { 7 ne aghed Ihe; abs Fo. 
Flea fays, this deodand'is to be fold, and the price dit- 
tributed to the poor, for the ſoul of the Kin his, an- 
ceſtors, and all faithful people departed this BR. Lib, 
I. c.'25, De pf which law ſeerns. to bear an 
imitation of that in Exadus, c. 21. $i cornu petierit 
bos virum vel mulierem, ita ut moriatuy, lapidabitur bes 
= wo comedetur caro ejus, ac dominus ejus erit innocens. 
This word is mentioned in the ſtat. Dz effci coronats- 
vee 3 part. Inll. fol. 57. Since 
therefore by the Meoſaioal law the ox was to be ſtoned to 
death, it ſeems reaſonable that the price of the ox ſhould 
be beſtowed in pious and charitable uſes. Cowell, edit. 
FJ2Js ts WR LES þ 
A deodand is that inſtrument which occaſions - the 
death of a man, and is forfeited to the Kits, in or er to 
be diſpoſed of in pious ufes by the King's 5 / eankn - this 
forfeiture of whatever procures the death of.a man with- 
out the default of another was introduced to increaſe the 
g that 
occaſioned it ſhould feem to go unpuniſhed ; allo that 
weapon or inſtrument, whereby one man kills another is 
called'a deodand. 4 Inj. 57, 58. 5s Co. 110, MH. P. 
GC. 34+ Pat. 128. \ Crom. Jt, a2 
o underſtand what things are forfeited as deodands, 
we muſt obſerve that it is laid down as a rule, that omnia 


| gue movent ad mortem ſunt deodanda; and therefore 
that wherever the thi 


which is the occaſion of a man's 
death is in motion at the time, not only' that part there- 
of which immediately wounds him, but all things which 
move together with it, and help to thake the wound 
more dangerous, are forfeited alſo, 1 Hawk. P. C. 66, 

67. > Sar Tr ett... 

As where a cart meeting a waggon loaded upon the 
road, and the cart endeavouring to paſs by the waggon, 
was driven upon a high bank, and overturned, _and 


} threw. the perſon that was in the cart juſt before-the 


wheels of the waggon, ant! the w 


e W: | waggon run over the man 
and killed him, it was held that the cart, waggon, load- 
ing, and all the horſes -were deodands, becauſe they all 
moved ad mortem. 1 Salk. 220. Bs | 
But if a man, riding on the ſhafts of a waggon, fall 
to the gone, and break his neck, the horſes and wag- 
gon only are forfeited, but not the loading, becauſe it no 
way contributed to his death. 3 Inft. 58. S. P. C.. 20. 
1 Hawk. P. C. 66. WORTH he Wt, 3 CFR 
So where a thing not in motion cauſes a man's death, 
that part thereof only which is the immediate cauſe is 
forfeited ; as where one climbing upon the wheel of a 
cart while it ſtands ftill falls from it, and dies of the fall, 
the wheel only is forfeited, but if he had been killed by a 
bruiſe from one of ' the wheels being in motion, the 
loading alfo / would have been forfeited, becauſe the 
weight thereof made the hurt the greater. x1 Hawk, P. 
C. 66... | | 
Alſo if a man riding on a horſe over a river is drown-_ 
ed through the violence of the ſtream, the horſe is not 
forfeited, becauſe not that, but the water cauſed his death. 
Cro. Fac. 483. 2 Rol. Rep. 23. Poph. 156. It is other- 
wiſe 1f the horſe had thrown him. 1 Salk. 220. #2 
By the opinion of our ancient authors, things fixed to a 
freehold, as the wheel of a mill, a bell hanging in a ſtee- 
ple, Ec. may be deodands ; but by the later reſolutions 
they cannot, unleſs they were ſevered before the accident 
happened. 1 Hawk. P. C. 66. i es; WER 
Alfo it was formerly held, that this forfeiture did not 
extend to: caſual deaths ariſing from the indiſcretion, of 
children or infants within the age of diſcretion, for that 
ſuch puniſhment of innocent owners by ing their goods 
would anſwer no good end of juſtice ; beſides the miſ- 
fortune in this caſe might ſeem rather owing to the indiſ- 
cretion of the infant than any default in the thing ; but 
this diſtinion has not been allowed of late ; - for the law 
does not ground the forfeiture on any default in the things 
A | 


8 forfeited ; 


DD E M 

Plaintiff having obtained a decree againſt the defendants 
for money out of aſſets in their hands, they being executors, 
and they having denied aſſets, plaintiff brought a bill to 
diſcover aſlets, Defendants demurred, for it d:d not appear 
that the decree was ſigned and inralled, or the defendant 
ſerved with any decree under ſeal, Demurrer allowed, 
and bill diſmiſled. Fin. R. 33, 34. Mich. 25 Car. 2. 
Braithwaite v. Davis. 

A bill was brought to baſtardize the iſſue, and ſet aſide 
and overthrow the marriage of his late father with the 
other defendant his mother. The defendant demurred, for 
that the validity 4 the marriage, and legitamacy of the de- 
fendant is properly triable at law, and that the defendant 
the mother, is nat bound to diſcover upon odth that ſhe 1s 
guilty of ſuch a crime, as will ſubjett her to the penalty 4 
the Nlatutes, and laws of the realm, and that the bill 


was ſcandalous and impertinent ; the demurrer was allow- 


Fin. | 


ed, and the bill to be taken off the file and burnt. 
Rep. 72, 7 3 Fill. 25 Car. 2. Trevor v. Leſquire. 
| In abill by obliger againſt the heir of the obligor tor pay- 
ment of the debt out of aſſets alledged to be deſcended ; 
if the bill does not alledge that the hetr was bound by the 
bond, defendant may demur. Per North. K. Vern. 180. 
pl. 173+ Trin. 1683. Croſſing v. Fhnor. 
Detendant demurred, becauſe the bill was againſt ſeve- 


ral defendants, for ſeveral diſtin matters, but was over- | / 


ruled, becauſe, the plaintiff by his bill had charged the de- 
fendant with combination, which defendant had not denied 
in his anſwer. Fern, 416. pl. 395. Mich. 1686. Powell 
v. Arden and Chevall. | 

The bill was t examine witneſſes to preſerve tharr teſti- 
mony touching the title of certain lands in the bill men- 
tioned, The defendant demurred, becauſe there was no 
impediment that hindered the plaintiff from trying his right 
at law ; and that he had ns obtained any verditt in afhr- 
mation of his pretended. title. Demurrer allowed. Fern. 
441. pl. 415. Hill. 1686. Parry v. Rogers. 
If an 9779759) Lil! be brought for matters, part of which 
_ are in a former bill and dreree, and part new, or by way 
cf ſupplemental bi!7; the court will on a demurrer, to 
fo much as was contained in the former decree, ſend it 
to a maſter to 1ee vrhat was, and what was not in the firſt 
bill, and allow the demurrer accordingly. G. Eqn. &. 
114. Hill. 12 Ges. 1. im Canc. 

For other matters, ſee 75 Vin. Abr. tit, Demurrer. 

WDemurrer t9 evidence, Is where a queſtion of law 
doth ariſe thereupon : As if the plaintiff produces in evi- 
dence any records, deeds, writings, &c. upon which a 
queſtion of law ariſes, and the defendant offers to demur 
upon it ; and then the plaintiff muſt join in demurrer, 
or waive his evidence. $0 if the plaintiff brings wit- 
_neſles to prove a fact, anda matter of law ariſeth upon 
it; if the defendant admits their teſtimony to be true, 
there alſo the defendant may demur in law: And ſo may 
the plaintiff demur upon the defendant's evidence, And 


| 


EZ IG. 


t78. H. P.C. 243. $. P.;C. 
14. But ſee 2 Howtins 334+ re 


© takes another 
daughter ; now 
ſort brothers or 


one fa. 
as has 
elrs One 
e by de. 
from whom 


ving ſeveral mothers, 
to another ; 


Ten, 


the ſituation to be ina valley, or near w : 
den, Biddenden, from the "a den, vallis yd = ty 
Dena, or Dena, A little portion of woody oy 
commonly called a coppice, de /uva oeto dene FA. WW 
another place, Et una parva dena fylug. Domeſiay a a 
_ And Thorn. Anns 826. tells us, that Fr 6 aus 
—_ obo 20 aratrorium & 13 detinas glandes portan- 
Dena fercae, A hollow place between two hi1 
you may find it in the beginning 


place ending in dey, ſignify 


ls ; 
\ of Domeſday B ; 
ilva ofto ——_—_— @ & tres magne. Dent f jouny be 
parva dena ſylve, ib. dederunt abbati terram vicinti ara. 
trorum & xii, dennas glandes portantes, Wil). "Thorn 
ſub An. 826, Sax. den, a low place, which gives termi- 
nation to very many names of places, eſpecially amons 
the woods, as in the weald of Kent, Tenterden, Biddu. 
den, &c. In ſome of the northern parts of England they 
retain the word dere for a valley, as in the biſhoprick of 
Durham, they ſay, ſtarrs and denes, i. e. hills and vales, 
Cowell, | 

Den and ſirond, Liberty for ſhips or veſſels to run 
aground, or come aſhore, K. Ew. 1. prants this 
privilege to the barons of the Cinque ports,—Yuod /int 
IWrecefry & Wyiteſry, & Leflagefry & Lonetapfry, & qua 
habeant den & ftrond apud Gernemuth. —— AN temp. 
Ed. 1. & Ed. 2. MS. 419. penes Dom. Fountains ex 
Ade Chriſti Oxon, 

Denariata terrae, See Fardiandea! of tand, 

AD2HACE 10S terra, Signities 2s much land as is 
worth a penny by the year. Stbylla Bartholat tenet unam 
acram & 5 denariatos terrz in eoder tenements. And in 
another place, Tenet dimidiam rodam & 2 denariatos ter- 
re in fine boreali meſſuagii. Tab. prieratus Lewis in 
Suſſex. Du Freine. 

Henarii, A general term for any fort of pecunia n4- 
merata, or ready money. Solventur haminibus de Hes 
dingdon de denariis domini ſingulis aunts proxima die qu) 


falcare incipient quinque ſolid, * Paroch. Antiq. p. 320. 


Denarius, An 4ng/i/h penny. Stat. Ed. 1. de cim- 
pofatione menſurarum, viz, denarius Arglie qr nomimatur 


in theſe cafes, the counſel for the plaintiff and defendant |/#erlingus rotundus jine tonſura pondorabit 32 grana fri 


agree the matter of faCt in diſpute; and the jury are iſ- 
charged ; and the matter of l:w is referred to the juiiges 
to determine. But where evidence is given for the King, 
in an information, or other ſuit, and the defendant of- 
fers to demur upon it, the King's counſel are not obli- 
ged to join therein ; but the court ought to direct the 
jury to find the ſpecial matter. And indeed becauſe ju- 
ries uſually find a doubtful matter ſpecially, demurrers 
upen evidence are nov ſeldom uſed. 5 Rep. 104. 1 Inft. 
72. 2 Inſt. 426. Sec Elcepti'.. To 
Demurrer to indictments. If a criminal joins iſſue 
upon a point of law in an indiftment or appeal, allowing 
the fact to be true, as laid therein, this is a demurrer in 
law : And if the indi&trient or appeal proves good in 
law, in the opinion of the judges, they procced to judg- 
ment and execution, as if the party had been convicted 
by confeſſion or verdict. And though by the criminal's 
demurrer, he refuſeth to put himſelf upon trial by 
jury, yet he ſhall not, as in other caſes, be put under 
the pain fort & dure ; for a demurrer is allowed to be 
tried by the judges, and not by the inqueſt. And he 
that is condemned on demmurrer, is ſaid to be convict ; 
for whoever is adjudged, is convifted by law. 2 nfl. 


ment in medio ſpice, & 29 denarit faciunt unciam & 12 
ung faciunt libram. 

Denali ve car;care, Whitſun-farthings, or Pente- 
coſtuls, the cuſtomary oblations made to the cathedral- 
church aboute the tine of Penteco!t, when the pariſh- 
prieſts and many of their people went in proceſſion to 
viſit their mother-churciz, This cuſtom of voluntary 
honour was afterwards cunged Into a ſet:led due, and 
commonly charged upon the pariſh-prieſt ; though at firl! 
but a gift of charity (deraris de cartitate) or elcemoly- 
nary preſent to help to maintain and adorn the bithop 5 
ſee or cathceral church.: Eo falua, quid denariun $. 
Petri & dcenarios de caritate perfolvant, 91195 Mo 
perſolvere conſueverunt. Cartular. Abvat. Glafton, Md. 
fol. 15. 

Dea, 54 Dei, God's penny, arles or earneſt money. 
——l[i. quod neuter mercatorum ab ills contractu poſit aj 
cedere wel reſilire, poſiquam denarius Det znter p04 
pales perſonas contrahentes datus ſuerit & recepiit. * ” 
31 Ed, 1. M. 4. See rgenfum Dei.—-— The oy 
fon of this carneſt money being called Gods perny, @- 
narius Dei, was this; in former times the piece , oy 
ney ſo given to ſeal the contract was given IÞ C50Gs 4+ f 
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curch or the poor, but the pious uſe is now 


by ths 


one. tri, Peter-pence. See Romelcor, 
, Denarlus S. we comitarus, In the fines and other 

Denareen from the county-courts, two parts were 
proſits ET the King, and a third part or penny. to the 
mere the county, who either received it in ſpecte at 

\ſiſes and trials, or had an equivalent compoſition 
" Exchequer. So Eubuls le Strange, in right 
4 from the q | . 
Fs wife Alice, daughter and heir of Henry de Lacy 
+ | of Lincoln, had by letters Dat. 5 Edw. 3. Cuſtodi- 
np? pear 1 caſtelli noftri de Lincoln cum balliva 1bi- 

: "ts viginti libratas annuz redditus, pro tertio denario 
gs Holy Paroch. Antiq. 418. : 

_- enbera, A place for the running of hogs, a ſwine- 

- or low valley for the pannage or feeding ſwine, 
off the Sax. den, A vale, and berg, a barrow, a hog. 
7 charter of King Ethelred granted to the manor of 

Yerſoim to the church of Canterbury, Hac ſunt paſ- 
- mearum que noftra lingua Saxonica denbera nomina- 
- Chgd in a charter of K. Offa to the ſaid church, 
—— Adjedtis denberis in communi ſaltu—See Somner of 
s and Forts, þ. 110. 

Re” Pan, In of ſame book ſignifies a dale, 

Deane, In the ſame book ſtands for a town. 

Denelage, or Danelage Denelagia, Is the law that. 
the Danes made here in England, out of which, and 
Merchenlage and Weſt-Saxon-lage, the conqueror com- 

anded certain ordinances for his ſubjects. Camd, Brit. 
þ. 94 & 183. _ | Ba EN : 

Denizen, (from the French donaiſon, i. ”. donatio,) 
Sipnifies N Jaw an alien that is enfranchiſed by the King's | 
charter, and enabled in all reſpeCts almoſt to do as the 
King's native ſubjeQs do, v:z. to purchaſe and to poſſeſs 
lands, and to be capable of any office or dignity ; yet it 
ic ſhort of naturalization, becauſe a ſtranger naturalized, 
may inherit lands by deſcent, which a man made only a 
dmizet, cannot. [ in the charter, whereby a man 
is made denizen, there is commonly contained {ome one | 
clauſe or other, that abridgeth him of that full benefit 
which natural ſubje&ts do enjoy. And when a man is 
thus infranchiſed, he is ſaid to be under the King's pro- 
tedion, or eſſe ad fidem Regis Angliz, before which time 
he can enjoy _— in England. Bratt. lib. 5. tra. 
5, c. 25, num. 3. Nay he and his goods might be ſeized , 
totheKing's uſe, Horne in his Mirror of Fuftice, lib. 1. 
«ap. de la Þ rue de Frankpledge, and 2 par. Inſt. fol. 741. 
See alſo the ſtatute of 27 HH. 3. c. 24. and Co. bib. 7. 
Caluin's caſe, % | | 

By ftat. 12 J/711. 3. c. 2. and 1 Geo. 1. c. 4. Aliens 
made denizens are incapable of offices in the government, 
| tobemembers of parliament, &c. See Qliens, 

De non decimando, See Modus, | 
De non reſidentia clerici regis, Is an ancient writ, 
whereof ſee the form in @ par. 1n/t. fol. 624. 

Tenſhiring of lands, To caſt parings of earth, turf 
and ſtubble into heaps, and when dried, to burn them 
into aſhes, for a compoſt on poor barren land. This 
method of improvement is called barn-beating, and in 
m parts of Staffordſhire they term it denſhering of 


' Dentrir, A 6 with many teeth. Et /int quieti de 
(ubuſcungue priſis caponum, columbarum, dentricium An- 


onaſter, Rameſey. | 


Teodand, Deodandum, Is a thing given or rather for-. 


eited, as it were, to God, for the pacification of his 
wrath, in caſe of miſadyenture, whereby any chriſtian 
an cometh to a violent end, without the fault of an 


aonable creature. For example, If a horſe ſhould: 


Trike his keeper, and fo kill him : If a man in drivin 

oh and ſeeking to redreſs any thing about it, ſhoul 
xv fall as the cart-wheel running over him, ſhould kill 
na If one ſhould be felling a tree, and he give warn- 
h, L company preſent, when the tree was near falling, | 
k to themſelves, and any of them ſhould be lain 
cr heleſs by the fall of the tree : In the firſt of theſe 
<5, the horſe; in the ſecond, the cart-weel, cart 


Voutes; and in the third, the tree, is a deodand and 


[ 


| * "_ F "i l 
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the poor, by the King's almoner, for an expiation of that 
dreadful event, though effected b unreaſonable, yea ſenſe- 
leſs and inanimate creatures. Stanndf. pl. cor. 1b, x. c: 
2. Bratt. lib. 3. tra. 2. c. 5, Britton, ©, 17. and Wet. 
Symbol. tit, Indiftments, ſect. 49, = wn 

Flua ſays, this deodand is to be fold, and the price dif 
tributed to the poor, for the ſoul of the King, his an- 
ceſtors, and all faithful people departed this life, Lib. 
I.c. 25, De —__ which law ſeems to bear an 
imitation of that in Exadus, c. 21. Si corny petterit 
bos virum vel mulierem, ita ut moriatuy, lapidabitur bes 
neque comedetur caro ejus, ac dominus ejus erit innacens. 
T is word is mentioned in the {tat. D officio coronats- 
ris, Anno 4 Ed. 1. See 3 part. Inll. fol. 57, Since 


therefore by the Moſaical law the ox was to be ſtoned to 


death, it ſeems reaſonable that the price of the ox ſhould 
be beſtowed in pious and charitable uſes. Corwell, edit. 


1727: 


A deodand is that inſtrument which occaſions the 
death of a man, and is forfeited to the King, in order to 
be diſpoſed of in pious ufes by the King's almoner ; this 


forfeiture of whatever procures the death of a man with- 


out the default of another was introduced to increaſe the 
terror and abhorrence of murder, fo that nothing that 
occaſioned it ſhould ſeem to go unpuniſhed ; als 


that 
weapon or inſtrument, whereby one man kills another is 


called a deodand. 3 In/t. 57, 58. 5 Co. 110, MH. P, 
C. 34--. Pult. 125. Crom. Its @. | OS 

To underſtand what things are forfeited as deodands, 
we muſt obſerve that it is laid down as a rule, that omnia 
que movent ad mortem ſunt deodanda; and therefore 
that wherever the thing which is the occaſion of a man's 
death is in motion at the time, not only that part there- 


move together with it, and help to make the wound 
more dangerous, are forfeited alſo. 1 Hawk. P. C. 66, 
67. | 

As where a cart meeting a waggon loaded upon the 
road, and the cart endeayouring to paſs by the waggon, 


wheels of the waggon, and the waggon run over the man 
and killed him, it was held that the cart, Waggon, load- 
ing, and all the horſes were deodands, becaule they all 
moved ad mortem. 1 Salk. 220. 

But if a man, riding on the ſhafts of a waggon, fall 
to the pound, and break his neck, the horſes and wag- 
gon only are forfeited, but not the loading, becauſe it no 
way contributed to his death. 3 In/t. 58. S. P. C. 20. 
1 Hawk. P. C. 66. | En, FOI 

So where a thing not in motion cauſes a man's death, 
that part thereof only which is the immediate cauſe is 
forfeited ; as where one climbing upon the wheel of a 
cart while it ſtands {till falls from it, and dies of the fall, 
the wheel only is forfeited, but if he had been killed by a 
bruiſe from one of | the wheels being in motion, the 
loading alſo would have been forfeited, becauſe the 


C. 66. . h 

Alſo if a man riding on a horſe over a river is drown- 
ed through the violence of the ſtream, the horſe is not 
forfeited, becauſe not that, but the water cauſed his death, 
Cro. Fac. 483. 2 Rol. Rep. 23. Poph. 156. It is other- 
wiſe if the horſe had thrown him. 1 Salk. 220. 

By the opinion of our ancient authors, things fixed to a 
freehold, as the wheel of a mill, a bell hanging in a ſtee- 
ple, Ec. may be deodands ; but by the later reſolutions 
they cannot, unleſs they were ſevered before the accident 
happened. 1 Hawhk. P. C. 66. TB. 


extend to caſual deaths ariſing from the indiſcretion, of 
children or infants within the age of diſcretion, for that 
ſuch puniſhment of innocent owners by taking their goods 
would: anſwer no good end of juſtice ; beſides the miſ- 
fortune in this caſe might ſeem rather owing to the indiſ- 
cretion of the infant than any default in the thing ; but 
this diſtintion has not been allowed of late ; - for the law 
does not ground the forfeiture on any default in the things 


8$ A forfeited ; 


to be given to God; that is, to be ſold and diſtibuted to 


of which immediately wounds him, but all things which | 


was driven upon a high bank, and overturned, and 
| threw the perſon that was in the cart juſt before the 
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weight thereof made the hurt the greater. x Hawk, P. 


Alſo it was formerly held, that this forfeiture did not 
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forfeited, ſince it extends to things without life, to which 


it is plain that no manner of fault can be imputed. 1 
Hawhk. P. C. 66. | 


This forfeiture takes place at land only, and doth not | 


extend to the ſeas, that are continually liable to ſtorms 
and tempeſts, and therefore a ſhip in ſalt water, whether 
' in the open ſea, or within the body of a county, from 
which a man falls and is drowned, 1s not forfeited. 

But a ſhip, by a fall from yyhich a man is drowned in 
the freſh water, ſhall be forfeited, but not the merchan- 
dize therein, becauſe, they no way contributed to his 
death. 1 Hawk. P. C. 66. | 

In all theſe caſes, if the party wounded die not of his | 
wounds within a year and a day after he received it, there 
ſhall be nothing forfeited ; for the law does not look on. 
ſuch as the cauſe a man's death, after which he lives fo 
long ; but if the party die within that time, the forfeiture 
ſhall have relation to the wound given, and cannot be 
ſaved by any alienation, or other a& whatſoever in the 
mean time. 1 Hawk. P. C. 67. The + 

However nothing can be forfeited as a deedand, nor 
ſeized as ſuch, till it be found by the coroner's inqueſt 
to have cauſed a man's death ; but after ſuch inquiſition 
the ſheriff is anſwerable for the value of it, and may 
levy the fame on the town where it fell; and therefore 
the inqueſt ought to find' the value. 1 Hawk. P. C. 


v7. | | FC 

[Trans of deodands how to be inrolled, 3 & 4 Wl. 
& Ma. c. 22. ſe#t. 1. | | 

De deoneranda p20 rata | pray Is a writ that 

lieth where one is deſtrained for a rent that ought to be 
paid by others proportionably with him. For example, a 
man holds ten oxgangs of Jand by fealty, and 10s. rent 
of the King, and aliens one oxgang to one, another to 
another in fee ; afterwards the ſheriff, or other officer, | 
cometh and diſtraineth only one of them for the rent ; he 
that is diſtrained may have this writ for his relief. £#, 
N. B. f. 234. | | | 
TDepalliare, See Detunicare. Lt 
Teparture, From a plea, or matter, is where a man 
_ pleads a plea in bar of an action, and being replied there- 
unto, doth in his rejoinder ſhew another matter contrary 
to his firſt plea, that is called a departure from his bar. 
Plowd.” Com. f. 7, 8. Reginer and Fogaſja's caſe.” It. 
may alſo be applied to a plaintiff, who in his replication 

ſhews new matter from his declaration. C9. 2. par. fo. 
147, Bagſhaw's caſe. 

A departure in pleading 7s faid to be when the ſecond 

plea contains matter not purſuant to his former, and which 
fortifies not the ſame, and thereupon. it is called deceſſus, 
becauſe he departs from his former plea ; and therefore 
 whenſoever the rejoinder, (taking one example for all) 


” 


—— ye 


contains matter ſubſequent ta the matter of the bar, and not \ 


fortiſying the ſame, this is regularly a departure, becauſe 
it leaves the former and goes to another matter, Co, /zt. 
O4. a. | | 5 
? p x if in an aſſiſe the tenant pleads a deſcent from his fa- 
ther, and gives a colour, the demandant intitles himſelf by 
a feoffment from the tenant himſelf; the plaintiff cannot 
ſay, that that feoffinent was upon condition, and to ſhew the 
condition broken, for that would be a clear departure from 
the bar, becauſe it contains matter ſubſequent. Co, Lt. 
04. a. | | 
: But in an afliſe, if the tenant pleads in bar that one F. 
S. was ſeiſed, and infeoffed him, Sc. and the plaintiff 
ſhewed that he himſelf was ſeiſed in fee, until by F. S. A 
fſeiſed, who infeoffed the tenant, and he re-entred, the de- 
fendant may plead a releaſe of the plaintiff ta F. S. for. 
this does fortify the bar. C9, Lit. 304. 4. | 
If a man pleads performance of covenants, and the plain- 
tiff replies that he did not ſuch an act according to the cave- 
nant, the defendant ſays, that he offered to do it, and the 
plaintiff refuſed it, this is a departure, becauſe the mat- ' 


ter is not purſuant ; for it is one thing to do a thing, and |. 


another to offer to do it ; and the other refuſed to do it, 
therefore that ſhould have been pleaded in the former plea. 
Co. Litt. 304. a. 


Where a man in his former plea pleads an effate made 
by the Common law, in the ſecond plea regularly he fall 


| B 


| the covenants; but per Hale, If the covenant had been to 


| ter adds two queries. 2 Lev. 67, Mich. 24 Car. 2. B. 


| went a {ittle wway out of the rules of the prijon, but being fenit 


| continued ever ſince ; 


| have been pleaded at firlt; fo judgment 
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not mate it good by an att of parliament. 


W's $0 EY 
former plea he 71titles bimfe ' when in his 


If generally by the Common 


in his {ccond plea he ſhall not ble himſ. fare, 
but ſhould have pleaded it krſt. Cp Tt by @ Onjtor, 


In debt On 4 bond COn iti pu 
« oned t 
d ” þe rfo7 M an uwva 4, the 


defendant pleaded Nntllum focerunt arbity; 'T* 
att replied, and fhew'd an award. The defontans of jm , 
that there were other things frebmitted, and f; 3 "B Y 
Huoged on demurrer, that this is a derwre f mas 
defendant ought to have pleaded this ſpecial matte ink 
plea ar firſt. $74. 180. f7, 16. Hill. 15 & 16 6 
fp yp v. Man. ns wh 
n afſumfit for $059 roya!s, the defendant 19, 1, 
Ratute of Limitations ; the plaintitt replied we mag 
an iſſue as tn parcel, and as 19 the reſidue "ke wo ih 
defendant was mdebted t9 him at Teneriſfe in the ad 
Iſlands, in warda de Chenp, E&c. And upon a leach 
to this replication, it was objected, that it is a departine 
becauſe the plaintiff had declared for a aelt duc in Lond a; 
and in his replication he alledves it was at Tenerifte di 
adjudged that it is no departure, beeauſc it is a perfor} 
thing, for he who is endebted to me in »9e place, is Þ in 
every place. Sid. 228. pl. 24. Mich. 16 Car. 2. B, BR. 2: 
vin v. Chapman. ; Rs 
Debt upon a bond. The condition was, 
harmleſs fn the charge of a baſtard child. 'The defendant 
pleaded Non damnificatus ; the plaintiff replies, that 11s 
pariſh had laid out 31. for keeping the child. ; The de- 
tendant rejoins, that he tendred the money ; aud the Plaine 
tiff paid it De injuria ſua propria ; whereupon it was de. 
murred. Twiſden ſaid, the rejoinder is 2 departure ; you 
ſhould have pleaded thus, vz. that non uit damnifat 
till ſuch a time ; and that then. you offered to take cue 
of the child, and tendred, &c. Judgment for the plain= 
tiff, nit, Sc. Med. 43, 44. pl. 97. Hill. 21. 
_ B. R. Richards v. Hodoes. | 
ebt upon 4rd for performance of covenants, the de- 
tendant in his She fa ue, the rae hang which was #2 
return all the effefts of goods ſent to Barbadies, and that 
he had perform'd all the covenants ; the plaintiff replied, 
that ſuch goods were ſent, of which he had not returned the 
effetts ; the defendant rejorned, that he had no order t1 1c- 
turn them ; and upon demurrer this was adjudged a de- 
parture, becauſe there was zothing of oraer mentioned in 


t ſave a parigh 


& 


 » 
—_ 


return them on order, they had been good. The Repor- 


R. I/20d v. Kirkham, | 

In debt on the recognizance of the bail, the defendant 
pleaded, that there was ny Capias ad fatisfaciendum pre/:- 
cuted and returned again/t the principal before the day of 
exhibiting the bill againſt the now defendant. "The plaintiff 
replied, that a capias ad fatisfaciendum was ſued ut, and 
returned before the exhibiting this bill, Defendant rejvined, 
that the defendant in the firt ation brought a writ if err ir 
on the judgment before the ca, fa. was proſecuted, returned 
and filed, Upon demurrer it was adjudged for the plain« 
tiff, becauſe the rejoinder is a departure from the bar. 
2 Ld. Raym. Rep. 1256, Paſch. 3 Am. B, R. Paris v. 
Wilſon. | | 

In debt on bond conditicned that F. L. fhiuid be a irne 
priſoner without making any eſcape. 1 he defendant pleas, 
that F. Larkin did remain a true priſoner without commit- 
ting any eſcape, &c, Plaintiff afligns breach that 131 27 
Fan. F. L. made an eſcape ; defendant rejoins, that 7. 4. 


for back by the plaintiff, he immediately returned with 3! 
ſent of the plaintiff, was accepted as his priſour, ad f 
to which it was demurred F this 1 
a departure ; for if this would excuſe the eſcape, 1t ſhouts 
for the plaintif. 
Comyns's Rep. 553, 554. pl. 230. Trin. 9 & 10 629. 2.8 
C. B. Gambier v. Larin. $44 

Parker Ch. J. delivered the reſolution of the court, | 
- This is an indebitatus afſum/it, laid 10th of Fanuar, 
1706, The defendant has pleaded Atro non - ahi 
infra ſex annos. The plaintiff has replicd a bill " 
23d of Fanuary 12 Ann. and that the caulc of action aroie 


within lix years before, The defendant has demurced 
generally, 
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nerally, and it has been inſiſted on by his counſel, that 
L replication is a departure, there being ſeven years 
6 between the day in the declaration, and the filin 
- hill as ſet forth in the replication. But we are all of 


ce; and not being a departure in a material point 
6 defeft in form of pleading, which not being 


Stran. 21, 22+ | 

AQon upon the caſe upon ſeveral promiſes ; the de- 
fendant pleads infancy ; the plaintiff replies, it was for 
neceflaries, and the defendant rejoins an account ſtated, 
qudque ſuperinde pred” querens exoneravit the defendant. 
And on demurrer judgment was given for the plaintiff, 
becauſe the rejoinder was a departure from the plea ; or 
if not, yet exoneravit generally will not do, for the party 
muſt ſhew how he was diſcharged. Stran, 422. See 7 
Vin, Abr. tit. Departure. | 


Departure in deſpight of the court, Is, when a te- | 


nant 0: defendant appears to an aCtion, and hath a day 
over in the ſame term, or is called after, though he had 
no day given him, ſo that it be in the ſame term ; if he do 


not appear, but make default, it is a departure in deſpight 


if the court, . and therefore he ſhall be condemned. And 
here obſerve, that departure in deſpight of the court, 1s 
alvways on the part of the tenant or defendant, and the 
entry thereof is, Duod prediftus A. licet ſolemniter exattus 
nn revenit, fed in contemptum curie receſſit et defaltam 
feat: And this is when in judgment of the law he is 
preſent in court, and being demanded departs in deſpight 
of the court 3 this amounts to a bar in reſpec of the de- 
ſpizht and contempt of the court. See Co. lib. 8. fol. 62. 
and Default. | 

To depart, To divide or ſeparate aQtively. This hill 
departed the land of the Ammonites from that of the Amo- 
rites. Bat. upon Bat. lib. 14. c. 13. Men that divide and 
depart fhelds. Tb. c. 50. So in J/ichliff tranſlation 
Gen. i. 4. Depart the light from darkneſs. And it was 
in that age properly expreſt in our old office of matrimony, 
ul death us depart, now more intelligible to the vulgar, 
till death us do part. Hence the departers of gold and fil- 
ver were no more than the dividers and refiners of thoſe 
metals, Cowell, edit, I727. 

Departers of gold and filver, See Finers. 

Deperſonatus. See Diſperſonatus. | 

Depopulation, -Depopulatio, Is the laying waſte, deſ- 
mg oo unpeopling of a place, Co. 12. Rep. fel. 
30. This. is now the apparent effe& of incloſing lord- 

'ps and manors, by which means ſeveral good old po- 
pulous villages have been reduced from a great number 


of ſufficient farms, to a few cottages. Cowell, edit, 


1727: | | 
Depopnlatozes agroum, Were great offenders by 
e Common law, as appears by the ſtatute 4 H. 4. 2. 
and were called Depopulatores agrorum, becauſe by proſ- 


D* BF 


| trating and ruining of houſes, they ſeemed to deprpulate 
towns, that is, Teaye them without inhabitants. 4 Par. 
Inſt. f. 204. See alſo 13 Eliz. 10. and 14 Fl, 1x. 
Depoſition, (Depoſitio) Is the teſtimony of a witneſs, 
otherwiſe called a deponent, put down in writing by way 
of anſwer to interrogatories exhibited to that purpoſe in 
Chancery, &c, And when ſuch witneſs is examined *in 
open court, he is faid to be examined viva voce. Dep- 


g | /itton is alſo uſed for death; as in Previn. Angl. lib. 2, 


tit. De feriis, Ordinamus quod feſtum depoſitionis Sane; 
Johannis de Beverlaco 7 die Maii, per provinciam noſtram 
anteditam perpetuis temporibus celebretur. 

A witneſs was examined for the plaintiff, and to be 
eroſs examined for the defendant, but before he could he 
croſs examined, died; yet this court ordered his depoſi- 
tions to ſtand, 2 Chanc. Rep. 18. 20 Car, 2. & 22 Car. 
2. Moſely v. Maynard. 

. Proofs in an original cauſe were not allowed to be read 
oN A bill of review. 2 Chanc. Rep. 18. 20 Car. 2, & 
22 Car. 2. Meſely v. Maynard. 

Depoſitions taken in either cauſe, ordercd to be uſed in 
both, wich order was after publication in the firſt caule, . 
wherein the proof was made, but before publication in 
the ſecond cauſe. Chanc, Caſes 236. Mich. 26 Car, 2. 
Norchf v. Worſely. | 

Depoſitions taken in a former cauſe cannot be read in 
another cauſe againſt one that does not claim under the 
party againſt whom thoſe depoſitions were taken ; but 


| ſerjeant Phrllips ſaid, that it is a common caſe, that if a 
| /egatee bring a bill againſt the executor, and proves al- 


ſets, another legatee, though no party, may have the be- 


| nefht of thoſe depoſitions. Fern. R. 413. Mich. 1686. 


Coke v. Fountain. 

Creditors of L. obtain a decree for payment of their 
debts, and to ſet aſide conveyances got by fraud, and Sir 
H. 7. and the legatees are defondaing ; the legatees hay- 
ing a bill againſt Sir H, F. the queſtion was it the depo- 
ſitions in the former cauſe could be read in this; per cur. 
The queſtion being the ſame in both cauſes, and Sir FH. 
7's defence the ſame, they ought to be read, 2 Vern, R. 
447 Mich. 11703. Nevil v. Fohnſon. yy 

Maſter examined one witneſs three times to the account 


79. Mich. 33 Car. 2. Anow. Tek | 
Depoſitions ſuppreſſed, becauſe the ſolicitor's clerk in 
the cauſe, did write as a clerh in the execution of the 


Fort. 

A witneſs having committed a mi/take in his examina- 
tion before commiſſioners, applied to them to re&ify it, 
but the commiſſion being returned to London, he went 
there, made oath of it, and that he was ſurprized by an 
haſty examination ; but the commiſſion not being opened, 
it was returned back to the commiſſioners with a ſpecial 
commiſhon to open it, and permit the witneſs to rectify 


turned, it was moved to ſuppreſs the depoſitions as un- 
duly taken, and that no ſuch ſpecial commiſſion ought to 
have been, and they were Jepprefed -N.,C. R.g2.15 
Car. 2. Randall v. Richards. | ER 
The Lord Chancellor took notice of what dangerorns 
conſequence it would be, that if after publication paſſed, 
and people ſeeing where a cauſe pinched, they ſhould 


faulty part of the cauſe ; the neceflary conſequence would 
be perjury. [ern 47. Paſch. 1082. in caſe of Fones v. 
Purefoy. | THEO 


are read over to him, and the witneſs is at /iberty to 
alter, or amend any thing ; after which he figns them, 
and then, and not before, the examinations are complete, 
and good evidence. T's Rep. 415. Paſch. 1718. by the 
reparter. | 

Therefore where a witneſs was examined, and before 
fegning his examination died, the Maſter of the Rolls up- 
on adviſing with a Maſter in- Chancery then in court 
| denied the making uſe of the depoſitions, as being not 
perfe&t, I/m's Rep. 414. Paſch. 1718, Copland v. Stan- 
ton. | | 


ordered that the depoſitions be ſuppreſſed. 2 Chan. Caſ. 


commiſſion. 2 Chance. Rep. 393. 2 Fac. 2. Newte v. 


his miſtake ; the ſpecial commiſſion being executed and re- 


then be at liberty to look out witneſſes to boulſter up the 


After a witneſs is fully examined, the examinations 
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But where . ba an order for publication, defendant exa- 
mined a witnels, and then perceiving the irregularity (it 
being after publication) the defendant on the uſual affida- 
vit by himſelf, his'clerk in court, and ſolicitor, that they 
had not, nor would ſee any of the' depoſitions, got an order 
to re-examine this witneſs ; but before re-examination the 
witneſs died ; upon affidavit of this, Ld. C. Parker or- 
dered, that the defendant might make uſe of the depo- 
ſitions, the re-examination of him being prevented by 
the a&t of God, IVm's Rep. 415. cites Mich. 1720. 
| Debrox v. ——, ON TH PRTURE 

On a petition to amend the depoſition of a witneſs, 
who, being examined, ſwore only, that he was induced 
to believe, that he did expreſs himſelf in the manner the 
depoſition was taken, and was'poſitive he did not intend 
or mean to ſwear as the examiner had taken it, but 
really as irf the amendment defired. Lord C. King ſaid 
that where it appears to the court, that ether the examiner 
is miſlaken in the taking, or the witneſs in making, the 
depoſition, he thought it was for the advancement of truth 
and juſtice to amend it, and the ſooner the better, in re- 
gard of death or abſence, and it would be unjuſt to pin 
a witneſs down to a miſtake by denying to rectify it, and 
as to the amending it after publication, it. could not be 
known before, and ordered it to be amended and the wzt- 


neſs to ſwear it over again, * 2. I/m's Rep. (646.) Mith. 


1731. Griellsv. Ganſell, ,_ | 
2Dep2ivation, opriuete, Is a bereaving. or taking 
away, as when a biſhop, parſon, vicar or prebend, is de- 
- prived, or depoſed from his preferment for any matter in 
fact or in law; as if a ſchiſmatick, or mere layman, be 
preſented, admitted, inſtituted and inducted ; this is good 
cauſe of deprivation. See other cauſes of deprivation, in 
ſtat, 23 Eljz.c.12. 21 H.8.c. 13. 2 & 3£4.6. c. 20. 
Deprivation of biſhops, and deans, fat. 39. Eliz, c. 
$8. See Ecclcliaſtical perſons, and Service and Sa- 
.£caments, E# LT . : 
' Deprivatio a beneficis is when, for ſome great crime, a 
3p miniſter is wholly and for ever deprived of his living. 


 priveg of -his orders, which is alſo called depoſitio or de- 
. gradatio, and is. commonly for ſome henious crime meri- 
ting death, and performed by the biſhop in a ſolemn 


'. manner. Cowell, edit, 1727. 


Deprivation, Is an eccleſiaſtical cenſure, whereby a 


— clergyman is deprived of his parſonage, vicarage, or other | 


' ſpiritual promotion or dignity. Deg. p. 1. c. 9. 

And the cauſes of ſuch deprivation are properly and 
naturally determinable bythe eccleſiaſtical laws of this 
\ realm : But becauſe-generally there are eſtates. of free- 
hold dependant upon theſe promotions and dignities, and 
annexed to them inſeparably, which reſt at the ſole de- | 
termination of the Common law ; the courts of Common 
| Jaw do ſometimes infpe& and regulate the proceedings of 
the eccleſiaſtical courts ; 'and' where they proceed againſt 
the rules of law, they. frequently prohibit them : Efpe- 


*_ tally where ſuch {entence for any offence is inflicted by 


* act of parkament. Deg. pag. I. c. 9. _ | 
- Tn all cauſes of deprivation of a perſon actually poſleſ- 
ſed of 'a benefice, theſe things muſt concur: 1. A mo- 
nition or citation of the party to appear. 2. A charge 
-iven him, to which he is to anſwer, called the libel. 3. 
'& competent time aſfligned for the proofs and anſwers. 
| 4. A-liberty for counſel to defend his cauſe, and to ex- 
cept againſt the proofs and, witneſſes, 5. A ſolemn fſen- 
'tenge after hearing all the proofs and anſwers. "Theſe 
are the fundamentals of all judicial proceedings in the 
eccleſiaſtica} courts, .in order to a deprivation, And if 
theſe things be not obſerved; the party hath juſt cauſe of 
| appeal, and may. have a remedy by a ſuperior court. And 
' theſe proceedings are agreeable to the common juſticeand 
reaſon of mankind ; becauſe the party accuſed hath the. 
liberty of defence, and the right of appeal. 1 Still. 323+ 
 Ayl. parerg. 209. oro ogy TER : 
| By Canon 122. ſentence againſt a miniſter, of depri- 
vation from his living, ſhall be pronounced , by the 
biſhop only, with the afliſtance. of his chancellor and 
dean (if they may conveniently be had), and ſome of the 
prebendaries, if the court be kept *near the cathedral 
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| puty in all caſes, except the grant be ſo; as if 


'name he doth al 


| for an Karl is prepo/itus comitatus, and 


- 


Y &-Þþ 


cburch ; or s the archdeacon, if he ma 
niently, and two other at leaſt or Ini 

preachers to be called by the hs whos Ho yy 
kept in other places, © Court is 
Deputy, Ts he that exerciſes, in another 
either office or other things ; and his forfeit 
meanor ſhall cauſe the officer, or him wh 
is, to loſe his office : But a ma 


4 be had COnys.. 


man's right, - | 
ny or milde.. 
ole depyt 
n cannot make ke? = 
bs - with 
y bimſel 
IN "rex. /n 
eputy ; then 
may make a 
parkerſhip be 


thefe, or ſuch like words, To exerci 
or his ſufficient deputy ; or if the her - 
himſelf, or his deputy, or the deputy of his 
he may make his deputy, and his deputy alſo 
Ceputy, or elſe os As if the office of a 
granted to one, he cannot grant this over 
cauſe It is an office of rofl and coakoce. key oe - 
be forfeited, and there is great difference between yy 
puty and aſſignee of an office ; for an affienee hath an i ” 
tereſt in the office itſelf, and doth all things in his _ 
name ; for whom his grantor ſhall not anſwer avlefs in | 
ſpecial caſes, But a deputy hath not any intereſt in Ha 
office, but is 7 the ſhadow of the officer, in vhs 
things. And where an officer hath 
power to make afligns, he may implicitly make deputies 
for cui licit quod majus eſt, non debet quod minus eft non li 
ay Jn y nmiga my ou a deputy, or under-ſheriff 
altaou e nave not ſuch expreſs is 
Cowell? edit. 1727. | EE hr Ry 
A miniſterial officer may make a deputy, but he oush 
to make returns in the name of the immediate officer, 
req J. Roll. Rep. 274. in pl. 49. FAN 13 Jac, 
Sir //. /. having an eſtate in the manor of D, was 
choſen reeve to gather the lord's rents; he moved for a 
writ of privilege as a captain of the guards, and ſo his per= 
ſonal ſervice requiſite H the court of the King ; but the 
writ was denied, becauſe they all (but Twi/den) held that 
he may make a deputy reeve. Sid. 335. og $5. Hill 19& 
e. 


| 1d | 19, ' 20 Car. 2. B. R. Sir Walter Vane's ca 
_ » Deprivatio ab affcte. i when a miniſter is for ever de- | 
er 


A deputy cannot make a deputy ; becauſe it implies an 
aſhignment of his whole power, which he cannot af 
over ; but he may impower another to do a particular by 
1 Salk. 96. Paſch. 13 Will. 3. B. R. per Holt. C. ]. in 
yh the opinion of the court in the caſe of Parker 
V. Aett. 

Tenant for ofe of the bailiwick of the Saviy from the 
crown made a leaſe thereof for a year to an under-deputy, 
and adjudged good ; for by the fintute 5 Ed. 6. c. 16; all 
officers of fee are excepted, and fo are all ſub-grants and 
ſub-demiſes thereof. 3 Salk. 252. þl. 7. 

A gaoler may make a pu; admitted. See 2 Ld. 
Raym. Rep. 1574. Mich. 4 Geo. 2. B. R. The King 
and Huggins. | 

| Where an office is granted to a man and his heirs, he 
may make an aſſignee of that office, and by conſequence 
4 deputy. 9 Rep. Comb's caſe, 

The earl of £/ex held ſeveral manors of the King by | 
the ſervice, to be conſtable of England; he had iſſue two 
daughters, and died ; afterwards they married ; adjudged, 
that before marriage they might exerciſe that office by de- 
puty, and the youngeſt daughter being married to the 
King, the Huſband of the eldeſt ſhall now exerciſe the 


| office alone, Trin, 12 Eliz. Dyer 208. Humphrey at 


Bahun's caſe, | | 
The King granted the office of Steward of his Houſes 
hold, and of all his manors, &c. to the Earl of Shrew/- 
bury, for life, but there was no power given in the grant 
to make a deputy of the office of ſteward of the manors; 
and by the ſame letters patent he granted to the Earl the 
office of park-keeper in N. to hold and exerciſe offic. 
predie? by his deputy or deputies ; and in the conclution 
of the grant, he commanded all his officers, &c. to be 
aſfiſting to the ſaid Earl & deputat' ſtve deputatis ſuis; 
adjudged, that though a ſteward cannot make a deputy 
without ſpecial words, becauſe tis an office of truſt and 
knowledge, which are qualities annexed to his perſon ; 
yet when the King grants a ſtewardſhip to an Earl, be 
may make a deputy, becauſe of the dignity of his perlon; 


there is no occaſion 
fac 


' 


DER 


expreſs words in the grant to give him that 
for it ſhall be intended, that his time 1s taken up 
\ch with the publick aftairs of the kingdom, that he 
ſ m_ in perſon attend ſuch an inferior office, 9-Rep. 
Farl of Shrewſbury's caſe. Fs Ps 
Error to reverſe a judgment in the palace-court, he 
e James Duke of Ormond; and the error aſſigned 
oy that the Duke was not in court, but that it was 
iy nefore ONC I/ynn, his deputy, according to the grant, 
& that there cannot be a judicial place to hold a court 


/ | 


for any 
er 


; but adjudged, that many recorders hold their 
by OP = deputy. ; 1 Lev. 76. Melins v. Werby. 
= qizibus fur diſleifin, Is a writ of entry. See 


> Nat, Brev. fo. 191. 
Fas” Names /* laces beginning with der ſignify 
h were formerly where wild beaſts herded together, 
«A the Sax. deor, fera ; unleſs the ſituation was near 
ſome river. Cowell, edit. 1727. a 

Deraign or Dereyn. (Deſrationare vel dirationare, ) 
feems to come from the French deraigner or deranger, 
:1oft, confundere, to confound or to put in diſorder ; or 
of Sr word deſrene, which ſignifies nothing but 
a proof of the de::ial of a man's own fact. In our Com- 
mon law it is uſed diverſly. Firſt generally, to prove, as 
Dirationabit jus ſuum heres propinquior. Glanvile, lib. 2. 
cap, 6. And Habeo probos homines, qui hoc viderunt & 
uudierunt & parati ſunt hoc dirationare. 1d. lib. 4. cap. 6. 
And Dirationavit terram illam in curia mea. 1d. lib. 2. 
cap. 20. he proved that land to be his own, &c. 
And Braon uſeth it after the ſame ſort, in theſe 
words, Habeo ſufficientem diſratiocinationem & probatio- 
nm. Lib. 4. tra, 6. cap. 16. And fo he uſeth dira- 
timare. Lib. 4. cap. 22. And ſo is Weſt. 2. 13 Ed. 1. 
t, 22. And deraign the warranty. Old. Nat. Brev. 
#4. 146. And to deraign the warranty paramount. 31 
Hin $8. c. 1. And dereigner le warranty in Plowden, 
Baſſet's caſe, in fine 2. partis, fol. 6, 7, 8. hath the ſame; 
ſpnification. So it is uſed, Weſt. 2. c. 5. 13 Ed. 1. 
in theſe words : And when the parſon. of any church 1s 
diſturbed, to demand tithes in the next pariſh by a writ 
of indicavit; the patron of the parſon ſo diſturbed, ſhall 
have a writ to demand the advowſon of the tithes, being 
indemand ; when it is deraigned, then ſhall the plea paſs] 


| 


DES 


Derventio, Axldby upon Derwent in Yorkſhire, _ 

Derwentwater eſtate, Contra&ts for ſale of the 
eſtate, how made void, 5 Geo. 2. c. 23. Appropriated 
to Greenwich hoſpital, 8 Geo, 2. c. 20. 11 Geo. 2.c. 30. 
 Delcent, Comes from the Latin word deſcendere, id 
eſt, ex loco ſuperiore in inferiorem movere ; and in a legal 
underſtanding it is when land, Ec. after the death of the 


anceſtor, is caſt by courſe of law upon the heir. Co. 


Litt. 2.37. a. 


"This 1s the nobleſt and worthieſt means whereby lands 
are derived from one to another, becauſe it is wrought 


] 2nd veſted by the a& of law and right of blood, unto the 


worthieſt and next of blood and kindred of the anceſtor 
and therefore it has not in the Common law altogether 
the ſame ſignification that it has in the Civil law ; for 
the Civilians call him Heredem, qui ex teſtamento ſuccedit 
in untverſum jus oC2 1 but by the Common law. he is 
only heir which ſucceeds by right of blood. And this 
agrecs well with the etymology of the word heir to whom 
the laſt deſcend, for Heres dicitur ab herendo, quia qui 
heres eſt heret, hoc eſt, proximus eſt ſanguine illi cujus eſt 
heres. So as he who is Heres, ſanguinis eſt hares, & 
heres hereditatis, Co. Litt. 237. b. | 
| All poſfible hereditary ſucceſhons may be diſtinguiſhed 
into theſe there kinds, viz. either firſt, in the deſcending 
line, as from father to ſon or daughter, nephew or niece, 
7. e. grandſon or grandaughter. Or, 
Secondly, in the collateral line, as from brother to bro- 
ther or ſiſter, and ſo to brothers and ſiſters children. Or, 
Thirdly, in an aſcending line, either dire&, as from ſon 
to father or grandfather (which is not admitted by the 
law of England,) or in the tranſverſal line, as to the un- 
cleor aunt, great uncle or great aunt, &c. And becauſe 


this line is again divided into the line of the father, or 


the line of the mother, this tranſverſe aſcending ſucceſ- 
ſion 1s either in the line of the father, grandfather, &c. on 
the blood of the father ; or in the line of the mother, 


.grandmother, &c, on the blood of the mother ; the for- 


mer are called agnat?, the latter cognati, Hale's Hiſt. 


Com. Law 223. 


\ By the law uſed in England a, and at the time of 
the conqueſt, all the deſcendants of a perſon dying inteſtate 


had preference not only in perſonal, but alſo in real eſtates ; 


in the court chriſtian as far as the ſame is deraigned in the! 
King's court. Bra#. alſo, 1ib. 3. tratt. 2. c. 3. num. 1. 
ſpeaking of him that appealeth another for treaſon or! 
fclony, hath theſe words, Proponat accuſans appellum ſuum 
in bunc modum, {c. debet dicere ſe interfuiſſe & vidiſſe certo 


for if a man had died having three ſons and a daughter, 
they all equally inherited his real eſtate ; and this appears 
in Seld. Eadm. 184, Lamb. Saxon Law 68. $1 quis in- 
teſtat' deceſſerit liberi ejus hereditatem equaliter dividunto. 
But after the conqueſt, the kingdom and conſtitution were 


lier, certo die, certa hora, & ſciviſſe ipſum accuſatum pre- 
Iicutum fuſſe mortem Regis vel ſeditionem ſuam, vel exer- 
citus ſur, vel conſenſiſſe, vel auxilium & conſilium impendiſſe, 


velad hec authoritatem preſtitiſſe, & hoc ego juxta conſde- 


1ationem curiz diſrationare paratus ſum. He uſeth it like- 
wiſeas the Normans uſe diſraiſniam, for him that offereth 


to juſtify his denial, as jb. 3. tratt. 2. c. 28. num, 1. 


n theſe words, Rex conſilis epiſcoporum & bonorum miſit 
propter comitem, ut ſtatuto die veniret ad curiam, ad dil- 
rntionandum vel defendendum ſe | poſſit. Laſtly, in ſome 
places the ſubſtantive deraignment is found uſed in the 
'eryliteral ſignification of the French deraigner or deranger, 

at 1s, turning out of courſe, as deraignment or departure 
out of religion, 3x H. 8. c. 6. And deraignment or 
lſcharge of theira profeſſion, 33 H. 8, c. 29. which is 
poken of thoſe religious men which forſook their orders, 
*r profeſſion ; as alſo 5 & 6 E4. 6. c. 13. So doth 


nto religion, and afterwards is derazgned. And Britton 
hath theſe words, Semounſe diſrenable, for a ſummons that 
may be challenged as defe&ive, or not lawfully made, 
21. Of this you may read more in Skene de Verb. 
(gf. verbo Diſrationare, where he confoundeth it with 
"Petop and making of law. Cowell, edit. 1727. : 
ele ark : From the Sax. - deor, fera, an 

fald, frabulum, F Ter. | OP 


- e revocatione pnrliamenti, Is a- writ for recalling 
i parliement, as in 5 Ed, 3. the parliament being ſum- 


moned, was recalled by ſuch a writ before it met. See 


"yn's Animad, on the 4 [nſt. fol. 44+ 
Vor. I. 


to be new modelled ; and this alteration was made in the 
time of Henry 1. and daughters were excluded if there 
were males,' and it was by the 36th. law of H. 1. See 
Lamb. 202, 203. and then the males did inherit all alike, 
eſpecially all the common ſocage men. But even then if 
one-had died without iſſue, and had a father or mother, 
the land ſhould not go to any collateral, but to I or 
mother ; and this appears by the law of FH. 1. Lamb. ubi 
ſupras $1 guis ſine liberis deceſſerit, pater & mater in hare- 
aitatem ſuccedat, wel frater aut ſoror, fi pater & mater deſi ; 
ſo the collateral was not to come in but upon failure of 
father and mother. And though 1 »/t. 11. a. this is 
taken notice of as anexploded opinion ; yet Coke had not 
ſeen the laws of Hen. 1. then, and the Red Book in the 
Exchequer, that: he contradids, is very ancient, and of 


great authority in law. 12 14d. 623. Hill. 13 Will. 3. 
'B. R. in thecaſeof Blackborough v. Davis, 
Kitchin uſe the word, fol. 152. ſaying, The leflee entreth | 


But this law did not continue long, but was altered 
between the reigns of H. 1. and H. 2. and the father and 
mother altogether excluded, and then the law came to be 
"adjudged as it is to this day, that the land ſhould not 
aſcend to father or mother but rather go to collaterals ; 
and this appears by Glanvile, lib. 7. 1, 2, 3, 4. C—— 
But this alteration was only as to real eſtates ; and per- 
ſonal eſtates were left as they were, 12 Mod. 624. in 
the caſe of Blackborough v. Davis. 


The feudal ſucceſſion came in this manner: The lords 


gave lands unto ſuch perſons as beheved themſelves well 
in the war, for their lives only; ſometimes they alſo 
married their daughters to them. Then by their feudal 
— they limited the lands to go not only to the 


feudary 
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feudary himſelf, but alſo to the iſſue of that marriage; | 


and this brought in the notion of ſucceſſion among the 
northern nations that invaded the Roman empire. 'The 
lands therefore in the eJder times went to the immediate 
deſcendants of ſuch marriage, and originally to none elſe ; 
and firſt they went to males, as the moſt worthy of blood, 
and moſt capable of doing the ſervices annexed to ſuch 
donations ; for want of males it went to females, and de- 
ſcendants of the ſame marriage. The feud was united in 
the eldeſt male, becauſe he was, obliged to do the duty in 
the wars ; and for every knight's fee, was to go out 40 
days With his lord; ſo that the fued did not divideamong 
the males, becauſe the duty could not be divided com- 
modiouſly, Becauſe 2dly, the: males were to keep up 
the grandeur of the family, therefore rhe inheritance was 
not ſhared nor broken. Hence it came to paſs, that 
among the males the eldeſt was preferred as the moſt. 
worthy, ſince he was ſooneſt able to go to the wars, and 
do the duties of the tenure. Gb. Treat. of Ten. 9g. 

Baſtards, or children born out of wedlock, were t9- 
tally excluded from all feudal ſucceſſion, thaugh their parents 
had afterwards intermarried, becauſe the lords would not 
be ſerved by any perſons that had that ſtain on their le- 
gitimation, nor ſuffer ſuch immoralities in their ſeveral 
clans, though the Civil law admitted them as adopted by 
the ſubſequent marriage ; and ſo the Canon law, Fhcuull 
the g/g wiped off the precedent guilt, G:1b, Treat. 
of Ten, 17. 

The ſue of the baſtard eigne not only gains a right of | 
poſſeſſion, but a right of propriety by the enjoyment of his 
anceſtor, Such iſſues are held legitimated by the Civil 
| law, becauſe they are adopted by the marriage of the 
mother ; ſo by the Canon law, becauſe the matrimonium | 
ſubſequens to!lit reatum preceden' ; but by the feudal law 
there were excluded, becauſe ſuch a ſtain was thought to 
continue from the crime of the parents, that they could 
not do the front ſervice with honour to the feudal lords ;| 
_ therefore they were anciently excluded, -ni/i nominatim ad. 
feuda legitimatum. "But by our law, if they had any un- 
interrupted enjoyment during life, the iſlue for ever in- 
herited ; for fince there was. no objeCion to the legiti-: 
mation during their lives, the perſonal defet muſt dic 

'with their perſon, inaſmuch as it were inhumanity to! 
throw reproach on them after their deceaſe ; and having 
done the feudal duties without objection, the objeRion 
comes too late when the perſonal diſhonour . ceaſes and 
to the next perſon in poſlefſion no reproach can ariſe. 
Gilb. Treat. of Ton. 26, 27. | WI | 

When a feud eſcheated to the lord for felony, or for 
want of heirs, the lords uſed to reſtore it to the old fa- 
mily, or grant it out again to another family ut feudum 
antiquum, and then the deſcent was formed in fuch new 
feud, as if it had been feudum antiquum. Hence the lineal 
ſucceſſion, or ſucceflion of the father, was totally exclu- 
ded, becauſe no caſe could happen where the aſcending 
line could be admitted i» feudis antiquis; for the father 
took before the ſon under the firſt feudary in every an- 
cient feudal donation ; and all above ſuch donation were 
excluded, ſo that in ſuch donations the father could not 
claim as heir to the ſon ; and this order of deſcent which 
excluded the father was the rather continued, becauſe 
the father was guardian to his ſon ; and in thoſe barba- 
rous times they would not truſt the father with any pro- 
fit from the death of his own iſſue, and ſo the father was 
totally excluded. 1b. Treat. Ten, 14. _ 


But though the father cannot inherit his ſon, yet if | 


2 leaſe for life be made to the ſon, the remainder to his 
next of blood, the father ſhall take the remainder by 
purchaſe under the words of deſignation. Co. Lit. lo. b. 

| Alfo if the ſon purchaſe lands, and dies without iſſue, 
and without brothers and ſiſters of the whole blood, and 
the lan1 deſcends to his uncle, the father may, be heir to 
the uncle, if_the | AG 
claims it as heir to his brother who was laſt ſeifed, ac- 
cording to the rule Duod ſeifina facit fiirpem. Co. Lit. 
'T 2 

But here we muſt take notice, that if after ſuch de- 
ſcent to the uncle, the father has iſlue a ſon or a 


land at firſt, that heir muſt no 


| vum ut antiquum. Lit. ſet. 4. 


| blood. _ 


e uncle was in actual poſleflion, but he |' 
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daughter, that iflue ſhall ente 


lan deſcended originally autor ay uncle, for the 


upon the uncle, becaui; 

e 
then the next heir ; therefore if an heir nivdirer wg bh 
Thy! 


ſprings up, by the ſame rule that h- ſucceeded to th 
| | w take p]: Fire: 
and a daughter, and the ſon purchaſes lands in f. nl 
dies without iflue, the daughter ſhall inherit, v2, 
father hath afterwards iſſue a ſon, this ſon ſhall e el 
ne mag as heir to the brother, and if he Verlag: | 
& : þ- 
bes, Godin 09 Coparorner with hey 
If a man purchaſed the feudum no 
mM. TV i{fue, 
1de, becaule tne lords in ſuch feudal donati I 
ſumed to reſpect the father's ſide, who had boom rhe ; 
cient tenants of the manor ; for where it was Analg 3 
feudum antiquum, it muſt be preſumed to be meant yy I 
it had been an ancient feud of that manor, and there J 
fore it went to the father's ſide x infinitum before i I 
could go to any of the female blood ; if the father's male : 
line failed, it went to the female blood of the father ; # 
for the lords were preſumed rather to reſpect the f:male # 
blood of their former tenants, than the blood of the mo- q 
ther who was newly introduced into the family of their i 
feudary, becauſe the feud was given as an ancient one, Þ 
and by conſequence the blood of the precedent tenane # 
was preferred to any other ; but the blood of his mother's | 
fide was preferred to the blood of his grandmother ; be. # 
cauſe being both female bloods, and both coming under | 
the conſideration of ancient tenants, the nearer tenant's | 
blood was preferred tothe more remote ; but if the fa- 
ther's ſide wholly failed, then the blood of the mother ! 
| was admitted, to wit, firſt the male line, and then the 3 
female of ſuch blood, fince the lord muſt be preſumed to | 
introduce the blood of the mother, when he had givenan Þ 
indefinite right of repreſentation. Gilb. Treat. Ten. 16. | 
. Plowd. 444—449% 1 
 Agreeable to-this ſcheme of deſcent upon the purchaſe } 
of the gn nouvum ut feudum antiquum, if a ſon pur- | 
chaſe lands in fee fimple, and die without iſſue, they of | 
the blood of his father's ſide ſhall inherit as heirs to him 1 
before any of the blood of his mother's ſide, for the old 
rules, formerly ſettled for the direCting. of the deſcent: 
of ſuch feuds as. were purchaſed, {till prevail ; and al! 
new purchaſes made now of lands in fee ſhall be confi- 
dered as the purchaſes formerly made of the feudum n:- 


UVum ut feudum anti. : 
it went firſt to the father's 


If the ſon purchaſes land, and dies without iſſue, and 
it deſcends to any heir of the part of the father, and 
then the line of the father (after entry and poſſeſſion) fail, 
it ſhall never reſort to the line of the mother, though in 
the firſt inſtance, or firſt deſcent, from the ſon, it might 
have deſcended to the heir of the part of the mother; 
for now by this deſcent and ſeiſin, it is lodged in the 
father's line, to whom the heir of the part of the mother 
can never derive a title as heir, becauſe ſhe can never 
ſhew that he was heir to him that was laſt aQually 
ſeiſed ; which being a rule to be ftritly obſerved, he 
muſt intitle himſelf by it, otherwiſe be excluded. Lit. 
ſet. 4. rh) | | | 


General rules concerning deſeents, or hereditary fucceſſuns of 
lands in fee-ſimple, with ' examples, reaſons, excepti9Niy 
| ' obſervations, &c. FF S-0.59 | | 
RuLE x. In deſcents, the law prefers the worthielt in 
Example 1. In deſcents immediate, the male 1s pre” 
ferred before the female, viz, the ſon before the Gogutt 
the brother before the ſifter, and the uncle before the 
_ OED, . (cendants 
Example 2. In deſcents immediate, the delcen: ” 
from males are preferred before thoſe from females 3 - 
hence it is, that the daughter of the eldeſt fon (in - 
ſcent from the father) is preferred before the ſon 0 y 
younger ſon; the daughter of the eldeſt brother, 


| | cle 
uncle, before the ſon of the younger ; and the _— 


| 
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| reat uncle, or grandfather's brother, before the , 

maſs the .> mother's fide:  Hale's Hiſt. Com. Law 2.35. 

" ors 2. The next of blood is preferred before the 

more remote, though equally or more worthy, Hale's 
| . Law 235. _ my | LE, 

a, ner '% The ſiſter of the \rhole blood, before the 

brother of the half blood. Hale's Hijt. Com. Law 236. 

| Reaſon, She is more ſtrictly joined to the brother of 

ve whole blood (viz. by father and mother) than the 

walf brother, though otherwiſe he 1s the-more worthy. 

3 Example 2. The ſon or daughter, before the brother | 

,r ſiſter, and they before the uncle, 

Reaſon, The fon or daughter is nearer than the bro- 
ther, and the brother or ſiſter than the uncle. 

Exception, Yet the father, or grandfather, or mother, 
or grandmother, in a direct aſcending. line ſhall not im- 
mediately ſucceed the ſon or grandchild : But the father's 
hrothers (or ſiſters) ſhall be preferred before the father ; 
:1d the grandfather's brothers (or ſiſters) before thegrand- 
father: Although the father is nearer of blood to the ſon 
than the uncle, or the brother ; for the brother is of the 
blood of the brother, becauſe both derived from the ſame 
parent, the common fountain of. both their ; blood : 
And therefore the father is preferred in the adminiſtration 
of goods before the ſon's brother of the whole blood, 
and a remainder limited proxims de ſanguine of the ſon 
ſhall veſt in the father before the uncle. _ | 
RuLt 3- No brother nor ſiſter of the half blood 
ſhall inherit to his brother or. ſiſter, but as a child to his 
parents. Bac. L. Tratts 128. + 0 

Example t. If a man have two wives, and by either 
wife a ſon, the eldeſt ton over-living his father, is to be 
preferred. Bac. L. Tra#ts 128. | 


Example 2. But if the eldeſt ſon enters, and. dies 


without a child, the brother ſhall not be his heir, but 
the uncle of the eldeſt brother or : ſiſter of the whole 
blood. Bac. L. Tratts 128. | 
Reaſon, Becauſe the younger is only of the half blood 
to their elder brother. Bac. L. Trads 128, 
Example 3. Yet if the eldeſt brother dies, or has not 
entred in the life of the father, either by ſuch entry or 
conveyance, then the younger brother ſhall inherit the fa- 
ther's land, although he be a child by the ſecond wife, 
before any daughter by the firſt, Bac. L. Tratts 128. 
RuLE 4. The eldeſt ſon, or brother or uncle, ex- 
cludes the younger, and ſhall ſolely inherit. Hale's Hift. 
Com. Law 2.38. Bac. L. Trafts 128. 
Example 1. Tf there be three brethren, and the mid- 
dle brother purchaſes lands in fee-fimple, and dies with- 
out iſſue, the elder brother ſhall have the land by de- 
ſcent, and not the younger, &c. Lit. /. 5. | | 
Example2. Alſo if there be three brethren, and the 
youngeſt brother purchaſes land in fee-fimple, and dies 
without iſſue, the eldeſt brother ſhall have the land by 
deſcent, and not the middle, Lit. /. 5, 


Reaſon, For the eldeſt ſon is more worthy of blood. 


Lit. /. 5. 


RuLE 5, When females inherit, thoſe of an equal 
degree of nearneſs ſhall inherit altogether, as parceners. 
Bac. L. Tratts 128. | | | ; 

Reaſon, The law makes them but one heir to the an- 
celtor. Bac. L. Tratts 128. : 


Example 1. All the daughters, whether by the ſame |. 


or divers venters, do inherit together to the ſame father. 
Hale's Hiſt. Com. Law 238. _ Ws} | 
Reaſon, Whether they be of the ſame or divers ven- 
ters, they are of the whole blood to their father, 
Example 2. All the ſiſters of the ſame venter do in- 
herit to the brother. MHoale's Hiſt. Com. Law 238. 
Reaſon, Thoſe of the ſame venter are of the whole 
lood to the brother, but thoſe of another venter are 
7 the half blood. Fett bs, 
xception to this rule, But by a ſpecial cuſtom, deſcents 
to the females may be otherwiſe, Hale's Hifl. Com. 


&aw 238, | 
Ruts6. All deſcendants from ſuch a perſon as 


Might have been heir to another, hold the ſame right by | 


preſentation as that common root from whence they 


Ke derived, Fale's Hiſt. Com. Law 236, 237+ 


| makes him as it were, the root of the deſcent e 
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Reaſon, For they are in the fame degree of worth'. 
neſs and proximity of blood, as their root that might 
have been heir? was if he had been living. Hale's Hit. 
Com. Law 237. | 

Example 1. The ſon or grandchild hearing ſon or 
daughter) of the eldeſt ſon, ſucceeds before the younger 
ſon. Hale's Hift. Com. Law 237. 


Example 2. The ſon or the 5 andchild of the eldeſt 


brother, before the younger brother. Hale's Hiſt. Com. 


Law 237. 

1. Obſervation, And ſo through all the degrees of ſuc- 
ceſſion by the right of repreſentation, the right of proxi- 
mity 1s transferred from the root to the branches, and 
gives them the ſame preference as the next and wor- 
thieſt of blood. Hale's Hift. Com. Law 2.37. | 

2. Obſervation, This right transferred by repreſenta- 
tion is infinite and unlimited in the degrees of thoſe that 
deſcend from the repreſented ; for the ſon, grandſon, 
great grandſon, and ſo in I enjoy the ſame privi- 
lege of repreſentation, as thoſe from whom they derive 
their pedigree have, whether in deſgents lineal or tran(- 
verſal. Hale's Hift. Com. Law 237, | 

Example 3. "The great grandchild of the eldeſt bro- 
ther (ſon or daughter) ſhall be preferred before the 
younger brother, Hale's Hift. Com. Law 237. Q 

Reaſon, Though the female be leſs worthy than the 


| male, yet ſhe ſtands in right of repreſentation of the 
eldeſt brother, who was more worthy than the younger. 


Example 4. If a man have two daughters, and the 
elder dies in the father's life, leaving fix daughters, and 
then the father dies ; the younger daughter ſhall have an 
equal ſhare with the ſix daughters. MHale's Hiſt, Com. 
Law 248. | | 

Reaſon, Becauſe they ſtand in repreſentation, and ſtead 
of their mother, who could have had but a moiety. 
Hale's Hift. Com. Law 238. 


 RuLE7. The laſt aQtual: ſeifin in any anceſtor, 
178 to 


many intents as if he had been a purchaſer. Hale's Hift. 


Com, Law 238. © | = 

Obſervation, Therefore he that cannot derive his ſuc- 
ceſſion from him that was laſt a&tually ſeiſed, though he 
might have derived it from ſome precedent anceſtor, ſhall 
not inherit. Hale's Hift. Com. Law 2.38. 

Example 1. And hence it is, that where lands de- 
ſcend to the eldeſt ſon fromthe father, and the ſon en- 
ters, and dies without iſſue, his ſiſter of the whole blood 
ſhall inherit as heir to the brother, and not the younger 
ſon of the halt blood. Hale's Hift. Com. Law 238. 

Reaſin, Becauſe he cannot be heir to the brother of 
the half blood. Hale's Hift, Com. Law 238. | 

Example 2. If the eldeſt ſon had ſurvived the father, 
and died before entry, the youngeſt ſon ſhould inherit as 
heir to the father, and not the ſiſter. Hale's Hiſt. Com. 
Law 2.38, 239. | 

Reaſon, Becauſe heir to the father that was laſt 


| actually ſeiſed. Hale's Hift. Com. Law 239. 


Example 3. And hence it is, that though the uncle is 
preferred before the father in deſcents from the ſon ; yet 


| if the uncle enter after the death of the ſon, and die 
without iflue, the father ſhall inherit to the uncle. 


Hale's Hift. Com. Law 239. 
Reaſon, Quia ſeifina facit Nlipitem. ies 
RuLE 8. And whoſoever derives a title to any land, 
muſt be of the blood to him that firſt purchaſed it; 
Hale's Hift. Com, Law 239. | | | 
Example 1. Therefore if a ſon purchaſes lands and 
dies without iſſue, it ſhall deſcend to the heirs of the 
part of the father ; and if he has none, then to the heirs 
of the part of the mother. Hale's Hift, Com. Law 
2.39. 

.; "WP For though the ſon has both the blood of 
the father and of the mother in him,. yet he is of the 
whote blood of the mother, and the conſanguinity of the 


mother are conſanguinei cognati of the ſon. Hale's Hiſt, 


Com. Law 239. 
Example 2. If lands deſcend to the ſon from his father 


or mother, they ſhall go to that ſide only from whence 
they came. Bac, £. Tratts 129. 


Exampel 


34, 
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Example 3. But if the father purchaſes lands, and they 
deſcend to the ſon, who. dies without iſſue, and without 


' anyheir of the part of the father, it ſhall not deſcend to | 


the line of the mother, but eſcheat, 


Hale's Hiſt. Com. 
Law 23g. 


Reaſon, For though the conſanguinei of the mother are 


_ the conſanguinei of the ſon, yet they are not of the con- 
ſanguinity to the father, who was the purchaſer. Hale's 
Hiſt. Com. Law 2.39. | 

Example 4. Yet if there be none of the blood of the 
on, it may reſort to the line of the grandmother, 

it. Com. Law 2.39, 240. 

Reaſon, Becauſe her conſanguinei are as well of the 
blood of the father, as the mother's conſanguinity is of 
the blood of the fon. Hale's Hift. Com. Law 2.40. 

Example 5. If the grandfather purchaſed lands, which 
deſcended to the father, and from him to the ſon ; if the 
ſon entred and died without iſſue, his father's brothers or 
ſiſters, or their deſcendants; or, for want of them, his 
great grandfather's brothers or ſiſters, or their deſcen- 
> nh, or, for want of them, any of the conſanguinity 
of the great grandfather, .or brothers or ſiſters of the 

reat grandmother, or their deſcendants, may inherit, 
Hale's Hift. Com. Law 204. | 

Reaſon, For the conſanguinity of the great grand- 
mother is the conſanguinity of | the grandfather. Hale's 
Hit. Com. Law 240. 

Obſervation, But none of the line of the mother or 
rag mother, v1z. the agree pg; wife, ſhall inherit ; 
for they are not of the blood of the firſt purchaſer. 
Hale's Hift. Com. Law 240. 

Note 1. The ſame rule 2 conver/o holds in purchaſes in 
the line of the mother or grandmother, they ſhall al- 
ways keep in the ſame line that the firſt purchaſer ſettled 
them in. Hale's Hift. Com. Law 240. See Example 
the ps of this rule. 

ote 2» But it is not neceſſary, that he who inherits 
be always .heir to the purchaſer ; it is ſufficient if he be 
of his blood, and heir to him that was laſt ſeiſed ; for if 
the father purchaſes lands which deſcend to the ſon, 
who dies without iſſue, they ſhall never deſcend to the 
heir of the part of the ſon's mother; but if the ſon's 
orandmother has a brother, and the ſon's great grand- 
mother has a brother, and there is no other kindred, 
they ſhall deſcend to the grandmother's brother ; and yet 
if the father had died without iſſue, his grandmother's 
brother ſhould have been preferred before his mother's 
brother, becauſe the former was heir of the part of his 
father, though a female, and the latter was only heir of 
the part of his mother, But where the ſon is once ſeiſed, 
and dies without iflue, his grandmother's brother is to 
him heir of the part of his father, and being nearer than 
his grandmother's brother, is preferred in the deſcent. 
But this is always intended ſo long as the line of deſcent 
is not broken ; for if the ſon alien the lands, and then 
repurchaſe them again in fee, now the rules of deſcent 
are to be obſerved, as if he were the original purchaſer, 
and as if it had been in the{line of the father or mother. 
Hale's Hift. Com. Law 240, 241. 

RULE 9. In all ſucceffions in the line deſcending, 
tranſverſal, or aſcending, the line that is firſt derived from 
the male root has always the preference. Hale's Hift. 
Com. Law 241. | 

Example in the deſcending line. A. has iſſue two ſons 
B. and C. B. has iſlue a ſon and a daughter D. and E. 
D. the ſon has iſſue a daughter F. and E. the daughter 
has iſſue a ſon G. neither C. nor any of his deſcendants 
ſhall inherit ſo long as there are any deſcendants from D. 
and E, and neither Z. the daughter, nor any of her de- 
ſcendants, ſhall inherit ſo long as there are any deſcen- 
dants from D. the ſon, whether they be male or female. 
Hale's Hift. Com. Law 241. | 

2aly, In the collateral line, So in deſcents collateral, as 
brothers and ſiſters, the ſame inſtances as before applied 
thereto, evidence the ſame concluſions. Hale's Hiſt. Com. 
Law 242. 


| 242. 
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Particular Rules of tranſverſal aſcending ſucceſſien 


 RuLE x, If a fon purchaſes lands in fee. 
dies without iſſue, thoſe of the male line aſc 
anfinitum ſhall be preferred in the deſcent 
their proximity of degree to the ſon. 
_ 242. 
_.. Example 1. The father's brothers and { thei 
deſcendants, ſhall be preferred before the ho: Jol tink 
grandfather and their deſcendants. Hales Hiſt. Com "jp : 
Example 2. If the father has no brothe 
the grandfather's brothers and thcir deſce 
pron __ _— Hift. Com. Law 242. 
xample 3. For want of grandfather's bro is 
ſiſters and their deſcendants hall be preferred ys mo 
brothers of the great grandfather. Hale's Hifl. Cem 
Law 242. | 
Obſervation, For although the father or grandfather 
cannot immediately inherit to the ſon, yet the direftion 
of the deſcent to the collateral aſcending line, is as much 
as if the father or grandfather had been by law inheri- 


ſimple, and 
ending uſqug 
according to 


Hale's HI i/t. Com, 


W 


rs nor ſiſters, 
ndants ſhall be 


heritable, and ſhould have inherited to the ſon before the 
| 6mm and the grandfather. before the preat grand.. 
ather ; and conſequently, if the father hat inherited 
and died without ifſue, his eldeſt brother and his deſcen. 
dants ſhould have inherited before the younger brother 
and his deſcendants ; and if he had no brothers, but ſiſters 
the ſiſters and their deſcendants ſhould have,inherited be- 
fore his uncles, or the grandfather's brother and their 
deſcendants. So though the father is excluded from in- 
heriting, yet the deſcent'is directed as it ſhould have been, 
had the father inherited, viz. it lets in thoſe firſt that 
are in the next degree to him. MHale's Hiſt. Com. Law 
242, 243» 

| RuLE 2. The line of the part of the mother ſhall 
never inherit as long as there are any, though never ſo 


Hift. Com. Law 243. 

Example, If the mother has a brother, yet if the ara- 
vus, Or atavia patris, (1. e. great great great grandfather, 
or great great great grandmother of the father) has a bro- 
ther or ſiſter, he or ſhe ſhall be preferred, and exclude 
the mother's brother, though he is much nearer, Hal:'s 
Hiſt. Com. Law 243. fn 

RuLE 3. The male line of the part of the father 
aſcending ſhall iz eternum exclude the female line of the 
part of the father aſcending. Hale's Hift. Com, Law 
24.3, | | 
3 NEO If a ſon purchaſes lands, and dies without 
iſſue, the ſiſter of the father's grandfather, or of his 
great grandfather, and ſo in infinitum, ſhall be preferred 
before the father's mother's brother, though the father's 
mother's brother be a male, and the father's grandfather, 
or great F. er8; ſiſter be a female, and more re- 
mote, ZHale's Hift. Com. Law 244. | 

Reaſon, Becauſe ſhe is of the male line, which is more 
worthy than the female line, though the female line be 
alſo of the blood of the father. Hale's Hiſt. Com. Law, 
244. 

vg 4. As in the male line aſcending, the more 


Hale's Hiſt. Com. Law 244. ED 
Example 1. If a ſon purchaſes lands, and dies with- 
out iſſue, and the father, grandfather, and great grand- 
father, and ſo upwards, all the male lines being dead, 
without any brother or ſiſter, or any deſcending from 
them ; but the father's mother has a ſiſter or brother, 
and the father's grandmother has a brother, and the fa- 
ther's great grandmother has a brother, though all theſe 
are of the blood of the father ; and though the remoteſt 
of them ſhall exclude the ſon's mother's brother ; and 
though the great grandmother's blood has paſſed through 


more males of the father's blood, than the blood of the 
father's 


| grandmother or mother of the father ; yet the 


mother's 
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table, and therefore, as in caſe the father had been in- 


remote, of the line of the part of the father, MHal:'s 


near is preferred before the more remote ; ſo in the fe-. 
male line deſcending, if it be of the blood of the father, 
the more near is alſo preferred before the more remote. 
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DE S$ 
) all be preferred before the father's grand- 
oral ws! or the great grandmother's brother, 
w ; Hiſt. Com. Law 244, 245+ ; ; 
Hal 4, For they are all in the female line, viz. cog- 
Kea - not aonati), and the father's mother's ſiſter is 
natt, &, {& : ſo the ſhall have he preference as well as in 
line aſcending z the father's brother, or his ſiſter, 
ſhall be preferred before the grandfather's brother, Hales 
Hift, Com. Law 245+. _ A. Ae £ 
Example 2+ But yet in the laſt caſe, where the ſon pur- 
lands, and dies without illue, and without an 
wag the part of the grandtather, the lands deſcended 
en” crandmother's brother or filter, as heir on the 
ot * his father. Ha.es's Hit. Com. Law 245. 

4 uple 3- Yet if the father had purchaſed this land, 
: _ and it deſcended to his ſon, who died without 
i e the lands ſhould have deſcended to the father's mo- 
rot brother or filter. _ TD T4 
Reaſon, Fo! the reaſons before given upon the thir 
rule. 


r's oreat grandfather, and fo upwards in the 
onggraent ©. line, it ſhould deſcend to the father's 
gr « nother's brother or ſiſter, which is his heir of the 
a of his father, who thould be preferred before the 
x *« mother's brother, who is the heir of the part of 
_ other of the purchaſer, though the next heir of the 
hr the father of him that lait died feifed, Hale's 

4 am, LAW 2 "Ip 
2; ny) 4 And therefore, as if the father that was the 
\rchaſer had died without iflue, the heirs of the part of 


| the father, whether of the male or female line, ſhould. 


| referred before the heirs of the part of the 
_ i the ſon, who ſtands now in the place of the 
father, and inherits to him primarily in his father's line, 
dying without iſflue, the ſame devolution and hereditary 
{.cceſſion, ſhould have been as if his father had immedi- 
ately died without iſſue, which ſhould have been to his 
randmother's brother, as heir of the part of the father, 
though by the female line, and not to his mother's brother, 
who was only heir of the part of his mother, and who is 
not to take till the father's line, both male and temale, be 
ſpent. Hale's Hift. Com. Law 245) 2 6. ES; 
' RuLE. 5. If the ſon purchaſes lan s, and dies with- 
out iſſue, and it deſcends to any heir of the part of the fa- 
ther, and then if the line of the father (after entry and 
poſſeſſion) fail z it ſhall never return to the line of the 
mother ; though in the firſt inſtance, or firſt deſcent from 
the ſon, it might have deſcended to the heir of the part 
of the mother. Hale's Hiſt. Com. Law 240. 


Reaſm, For now by this deſcent and feifin, it is lodged 


in the father's line, to whom the heir of the part of the 
mother can never derive a title as heir, but it ſhall rather 
eſcheat, : . 

Obſervation, But if the heir of the part of the father 
had not entred, then that line had failed, and it might 
have deſcended to the heir of the part of the mother, as 
heir to the ſon, to whom immediately, for want of heirs 
of the part of the father, it might have deſcended, Hale's 
Hit. Com. Law 246, 247. 

Rure 6. And if it had once deſcended to the heir of 
the part of the father of the grandfather's line, and the 
heir had entred ; it ſhould never ceſcend to the heir of 
the part of the father of the grandmother's line. Hale's 
tht. Com. Law 246. | | 

Reaſon, Becauſe the line of the grandmother was not 
of the blood or conſanguinity of the line of the grandfa- 
tner's fide. Hale's Hiſt. Com. Law. 247. 

Ru: 7. If for default of heirs of the purchaſer of the 
part of the father, the lands deſcend to the line of the 
mother, the heirs of the mother of the part of her father's 
ide, ſhall be preferred in the ſucceſſion before her heirs 
*f the part of her mother's ſide, Hale's Hift. Com, Law 
7 RR | 
Reaſon, Becauſe they are the more worthy. 


Hift. Com. Law 2.47. 
Thus lands in fee-ſimple will deſcend by the Common 


law, if there is no ſettlement to the contrary by deed or 
will, &c, | 


Ver. I. 


Halt's 


Fxample 4+ But for want of brothers or Gfters of the. 
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_. Por ather matters, fee 7 Vin: Abr. and 2 Bac. Abr. 


tit, Deſcent, Onan ge 62 . 
Deirent of Crown lands. All the lands whereof 


the King is ſeiſed in jure corone; ſhall, ſecundum jus £- 
rone', attend upon and follow the Crown; fo that to 
whomſoever the Crown deſcends, thoſe lands and poſleſ- 
ſions deſcended alſo. And if the heir td the Crown be 
attainted of treaſon, yet ſhall the Crown deſcend to himz 
and without any reverſal the attainder is avoided; Plwd. 
247. Co. Litt. 15, The dignity of the Crown of _Eng- 
and, for want of heirs male, is deſcendible immediately 
to the eldeſt daughter, and her poſterity ; and ſo it has 
been declared by a&t of parliament : And by tat, 2 

Flen. 8. cap. 22, Regnum non ef diviſible. The elde 

fiſter of a King, as well as the eldeſt daughter, ſhall in- 
herit all his fee- ſimple lands by deſcent : And half-blood 
's no impediment to the deſcent of lands of the Crown. 
C2. Litt. 15, 165. But a daughter of the whole blood 
ſhall not inherit where there is a ſon of the half. blood ; 
as where the King hath iſſue a ſon and a daughter by one 
venter, and a ſon by another venter, and purchaſes ſands 
and dies ; afterwards the eldeſt ſon enters and dies alſo 


without ifſue, the daughter ſhall not have theſe lands, or 
any other fee-{imple lands of the Crown, but they ſhall _ 


deſcend to the younger brother. Plowd. 245. 34 Hen. 6. 
A perſon coming to be King by deſcent of the part of his 
mother, makes a- purchaſe of land to him and his heirs, 
and dies without 1iJue, this land ſhall deſcend to the heir 


on the part of the mother ; contrary to the caſe of a 


ſubject, where the heir on the father's ſide ſhall enjoy it, 
[bid Co. Litt. 16. 
tereſt in the deſcent of the Crown, the 
render or alien it, &c. See King, | 
Delcent of dignities, A dignity alſo differs from 
common inheritances, and goes not according to the. 
rules of the Common law ; for it deſcends to the half 
blood, and there is no coparcenerſhip in it, but the eldeſt 
takes the whole. Co. Litt. 27, The dignity of peer- 
age is perſonal, annexed to the blood, and fo inſeparable 
that it cannot be transferred to any perſon, or ſurrendered 
even to the Crown ; it can move neither forward or back< 


ing cannot ſur- 


ward, but only downward to poſterity ; and nothing but, 


corruption of blood, as if the anceſtor be attainted of 
treaſon or felony, can hinder the deſcent to the right heir; 
Lex Conſtitutionis, pag. 85. | Gn PTR 

Telciiption, (Deſcriptio,) Is the att of deſcribing, 
marking, or making out any perſon or thing by mention- 
ing its properties, buf Di. In deeds and grants there 
mult be a certain deſcription of the lands granted, the places 
where the lands lie, and of the perſons to whom granted; 
Sc, to make them good. But wills are ok | 
than grants as to thoſe deſcriptions ; and a wron deſcrip- 
tion of the perſon will not make a deviſe void, i rx.2nk 
otherwiſe a ſufficient certainty what perſon was intended 
by the teſtator. 1 Nelſ. Abr. 647. | 

In treſpaſs, the caſe was, Hartwell, Rode, and Aſhen 
were three vills in the par:z/þ of Rhode, and a grant was 
made of all tithes in the tenure of Richard Wake i» Rhode 
and Aſhen, (but did not mention Hartwell) and all other 
tithes in Rhode, and at the time of the grant all the tithes 
in Hartwell and Rode were in the tenure of the ſaid 


Wake; the queſtion was, whether the tithes in Hart- 


well in the pariſh of Rhode did paſs or not? and adjudged 
in B. R. by the three judges againſt the opinion of the 
Ch. Juſtice, that the tithes in Hartwell did paſs ; but 
upon a writ of error in the Exchequer Chamber, that 
judgment was reverſed, becauſe the tithes of Hartwell, 
being a vill, could not paſs by the name of the tithes in 
Rode and Aſhen, for Rode being likewiſe a vill, ſhall not 
be taken for the pariſh of Rode, and ſo to include Hart- 
well, for a vill and a pariſh are diftint and different 
things. 2 And. 124, Farmer's caſe. | 

The Duke of Northumberland being ſeiſed of ſeveral 
meſſuages 77 the pariſh of St. Sepulchre, Landon, bargained 
and ſold to the i Lea, all his tenements 7#n the pariſh 
of St. Andrew in Holborn, in the occupation of IV. R. to 
have to her for life, remainder to her daughter and her 
heirs; now, tho” it was true, that the meſſuages were 


in the occupation of I. R, yet becauſe the firſt allegation 
8 C | 
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was falſe, viz. that they were in the pariſh of Sr, An- 
drew when they were in the pariſh of St. Sepulchre, the 
bargain and fale was void. 3 Rep. 10. Dowty's caſe, 

The teſtator deviſed. all the profits of his houſes and 
lands lying in the pariſh of Billing, and in a freet there, 
called Brook-Areet, to his wife for life, when in truth 


there was no ſuch pariſh as Billing, but the land, ſup-] 8. C 


poſed to be deviſed, laid in B:lling-/treet ; adjudged, that 
the profits of that land paſſed by this deviſe. 1 Brownl, 
131, Pacy verſus Knolls. ee 
In eje&ment, the caſe was, that F. 8. being ſeiſed in 
fee, made an agreement with G. D. to ſell his lands to 
him, but before any aCtual conveyance was made to GC. 
D. the ſaid G. D. ſold the lands to J. H. and he the faid 
IV. H. deviſed the ſaid lands in theſe words, viz. 7 be- 
queath to my ſon R. H. all my lands which 1 ages 3 of 
 G. D. when in truth he did not purchaſe them of G. D. 
but of WY. H. but becauſe it was under the original 
agreement made between F. S. and the aforeſaid Ge. D. 
tho* no formal conveyance was made to him, it was ad- 


judged, that the deviſe was good. Cro. El. 121. Thorp. 


v. Thompſon. | 


The teſtator deviſed a houſe wherein Henry Nichols 
dwelleth, called the JVhite Swan ; now Nichols had only 
the uſe of an entry and three- upper rooms in the houſe, 
yet it was adjudged, and the whole houſe paſſed ; the word 
houſe in the beginning of the ſentence, which is called 


the I/hite Swan at the end of it, muſt neceſſarily refer to 


the whole houſe, but it can never be intended, that the 
houſe called the TYVhite Swan, extended only to the entry 
and three upper-rooms ; but this ſentence might have an- 
other conſtruCtion, if the houſe only had been deviſed 
with the addition of the //hite Swan. Cro. Car. 122. 
Ghamberlaine verſus Turner. Tones 195. 8. C. 


So where the teſtator deviſed his corner-bouſe in Ando- | 


ver, in the tenure of Hitchcock, which was a miſtake, 
for the houſe was not in his tenure, but of one Tanſey 
*tis true, the teſtator had another houſe adjoining, which 
was in the tenure of Hitchcock; adjudged, that houſe did 
not paſs, but the corner-houſe, becauſe that houſe was 
ſufficiently defcribed by the name of the corner-houſe be- 
fore, ny the addition, that it was in the tenure of 
Hitchcock, is a plain miſtake, and ſurpluſage, and ſhall 
not make that ill which was well deſcribed before. Fones 
379. Blake verſus Gold. Cro. Car. 447. S. C. See 
"op Cl 
F 'Fhe teſtator having two houſes, one called the upper- 
houſe, and the other called the /ower-houſe, deviſed all his 
'tenements for the payment of his dcbts, until his grand- 
ſon ſhould come of age, and afterwards he deviſed all his 
ſaid tenements, (viz.) two- parts of the lower-houſe tor 
raiſing 2007. &c. the remainder to his grandſon and his 
heirs; the queſtion was, whether the (vz.) and the 
clauſe which immediately followed it, did reſtrain this 
deviſe to the /5wer-houſe only, or whether the whole paſ- 
ſed to the grandſon by theſe words which went before, 
(viz.) all his ſaid tenements; and adjudged, that the 
whole did paſs by thoſe general words, and that the (v:z.) 
was only dire&tory, to whom part of it ſhould go. 4 
Med. 140. Bagnall verſus Abdett. ps - 
A wrong deſcription of the perſon will not make the 
deviſe void, if there is otherwiſe a ſufficient certainty 
what perſon was intended by the teſtator ; as for inſtance, 
a deviſe to Fohn Smith the eldeſt ſon of I homas Smith, 
when in truth his name was not 7:hn, but Robert Smith, 
yet the will is good, becavſe there 1s 2 rm the 
perſon, by naming him to be the eldejt ſon of Thomas 
Smith, for he can have but one elde/? ſon. 3 Leon. 18. 
Owen 35: 8. C. | | 
Yet it hath been adjudged, that where there are ſeveral 
bo ron of one perſon, they muſt all meet at the time 
of the will executed, or the deviſe is void, (viz.) The 
tcſtator deviſed his lands to F. S. in tail, remainder to 
the next of kin of his name ; now the next of kin, which 
is one of the delcriptions of the perſon was his brother's 
davghter, who was married, and by range ga not of 
his name, which is the other deſcription © 
' for ſhe loſt his name by her marriage ; adjudged, that 


the perſon, 


1 


| 


DE-:8 


.* . | 
the next heir male of his name ſhall have the |] 
ſhe had been a fingle woman at the :; 


the teſtator, though ſhe had 
viſe to her had been good. Cy, El, $32. Bon ver, 
6a: SHA us 


Smith and 576. Tobſon's caſe, S. P. | 
verſus Peas, $. P. Cre. Blix. 454, w__ EA Br on 


The father had one ſon and a days 
ſue one daughter, and no'mnre Seer 20d the kad 
that his lands ſhould deſcend : ; }1js ſon, and if ap 7 
without iſſues of his body, thca to thy right "Owy 7 
name, equally to be divided, part and part alk wy 
brother was of his name, but not his right heir, fo1 ra 
daughter of his daughter was his right heir but he a 
not of his name; adjudged, that t ' Parka 


: he ſon had ' 
tail, but that the will was void as to the ak 
the eſtate-tail ſpent, for that deſcended to tte ſon of = 


teſtator, who dying without iflue, and his 4c» 1. 
likewiſe dead, it mel deſcend to her -1otrorls 'r being 
the grand daughter of the teſtator. Mgr $60 Cy ide 
_ ging Hob. 29. S. C. ONE 

Deviſe to his wife for life, and after her de:+ 
children unpreferred ; oi: theſe are g wc 
yet they were adjudged a ſufficient de 
ſhould take by this will. 
dington. 

But where the teſtator had a ſon and. a daughter, and 
deviſed his lands to his wife for life, and afterwards t, his 
iſſue; this was adjudged void ; becauſe the word iſſue be- 
ing in the ſingular number, *tis uncertain which !/ſne be 
intended ; *tis true, Fu/tice Crook was not of that opinion 
for he held that it ſhall go to the ſon as moſt worthy; ind 
the Lord Ch. Juſtice Hale was of the ſame opinion, 2 
And. 134. Taylor verſus Sawyer. See 1 Ven. 229. 

The teſtator being ſeiſed of the manors of I/arner; 
and Churchall, deviſed Yarners to the eldeſt ſon of h:: 
couſin Richard Fofter in fee, and the manor of Church,” 
to one Haters, during her life, and that if after her 
death, ny of his couſin Fefter's children ſhall be living, 
then he deviſed the manor of Churchall to him, that ſhou!s 
have the manor of Warners : "The couſin Fo/ter had iſſue 
George and Fohn, George entred on the manor of J/ar- 
ners, and died with iſſue, then Fohy entred, and ſold i 
afterwards I/aters, who had the manor of Ch#rchall died, 
Fohn Fofter,who fold Warners, being till living ; the 
queſtion was, whether he ſhould have Churchall; and 
adjudged, that he ſhould not, becauſe he was not a per- 
ſon deſcribed by the will to take it, for that muſt be the 
perſon who ſhould have Warners at the time of the death 
of I/Vaters, which Fohn Foſter had not, becauſe he fold 
it. I And. 306. Brown verſus Peas. 


nd, but 15 
the death of 
ried, the dee 


me of 
afterwards Dar 


wen. 24. 


her 
eneral words, 
(cription, wh 

5 G6 
1 And. 6t. Amner verſus Lid- 


De ſon to2t demeſne, Are words of form, uſed in an 


action of treſpaſs by way of reply to the defendant's plea. 
For example ; A. ſues B. in ſuch an ation ; B. anſwers 
for himſelf that. he did that which F. calls a treſpaſs by 
the command of C. his maſter : A. ſaith again, that Þ. 
did it de ſon tort demeſne, ſans ceo que C. [uy command, 
modo & forma, that is, B. did it of his own wrong with- 
out that, that C. commanded him, in ſuch form. &c. 
Cowell, edit. 1727. | 


De injuria ſua propria is no plea, where the defendant | 


juſtifies by clarming an intere/? in the freehold to himſelf; 


but where one claims not any intereſt, but juſtifies 4 
command, or authority derived from another, it is othcr- 
wiſe. Cro E, 529. pl. 2. Hill. 39 El. B. R. Archbiſhc 
of Canterbury v. Kemp. | 

In replevin the defendant as bailiff to one Pynce, who 
was ſeiſed of the third part of the place, where, &c. juſtifics 
for damage feaſant. The plaintiff ſays, that a ſtrange 
was ſeiſed of the other two parts, and by his licence he put 
in his cattle. The defendant ſays, De injuria ſua prop!is 
abſque tali cauſa, &c. And the plaintiff demurs, and it 
was adjudged to be no plea; but he ought to anſwer to 
the ſpecial matter in the bar. Cro. E. 812. pl. 19- Hi. 
43 Eliz. C. B. Whitnel v. Cook. 

When the defendant in his ewn right, or as ſervart 09 
another, claims any intereſt in the land, or common or 70m 
out of it, or way or paſſage upon it, there 


prop T7, 


De i#r.juria ſua. 
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DET: 


nerally is no plea. 8 Rep. 61. a. the ſecond re- 
Mich. 6. Fac. Crogate's Caſe. 


ropria ge 

0 , N , . . $1 . 
Po "* the defendant ju/tifies as ſervant, there De in- 
£'Y ſua propria in the ſaid caſes, with a traverſe of the 
ld "andment is good, where the commandment 1s material ; 
" this will reconcile the books. For the general plea 
/ 


Ne injuria ſua propria, &c. is properly when the defendant's 


q conſiſts merely upon matter of excuſe, without any mat- 
if intereſt whatſoever, And it is ſaid, De injuria ſua 
t 


ria, becauſe the injuria properly in this ſenſe 1s to the 
Fo ir his reputation, as battery or impriſonment to the 
en or ſcandal to his fame ; there if the defendant ex- 
Fife himſelf as upon ſon aſſault demeſne, or upon the le- 
vying hue and Cry, there properly De injuria ſua ' ah 
cenerally is a good plea ; for there the plea conſiſts on] 
"f matter of excuſe, Reſolved 8 =_— 67. Mich. 6 Fac. 
in the ſecond þ- age my in Crogate's caſe, : 

Il hen by the plea of the defendant, any authority, or 
power, 7s mediately, or immediately, derived from the 
plaintiff, there, though no intereſt be claimed, the plaintiff 


ot to anſwer thereto, and ſhall not reply generally De . 


And the law is the ſame of an au- 


Reſolved 8 


muria ſua proprias 
rin Len. by the law, as to ſee waſte, Tc. 
Rep. 67. a. b. Mich. 6. Fac. Crogate's cafe. ST 
De injuria ſua propria is a good replication to a juſit- 
feation by the Common law, or by a general att of parlia- 
ment. 2 Salk. 628. pl. 3 Mich. 13 Fill. 3. B. R. 
Chance v. Ib eedon. | 
If one comes into my houſe by my conſent, and he will 
wit go away when I would have him go, I may by autho- 
rity in law turn him out ; if he brings treſpaſs for this, | 
and I ſet out all the matter fpecie'y in my juſtification, De 
- vg ropria generally will be a goad plea, Per. 
Halt. Ch. 7. 12 Mod. 582. Mich. 13 Will. 3. incaſe of 
Chancery v. Vin & aP. T7 ; 
_ teſpitus, A contemprible perſon. "T'is mentioned in 
Fleta, lib. 4. c. 5. par. 4. viz. Ballivi & ſervientes Regis 
populum fibi ſubditum gravare conſueverunt, ponendo in 
aſiſis & juratis homines languidos & deſpitos, &c. 
eltrales, See Derrrates and Dertrarius, 
Defubitoe, To weary one with continnal barking, and 
then to bite, iz. $7 canis haminem deſubitet, aut mordeat 
zacitus, in prima culpa reddantur ſex ſol, Leg. Alured. 
26. 
'Detachiare, Drizrachiare, by writ of attachment, or 
courſe of law, to ſeize or taxe into cuſtody another's 
goods or perſon, : 
Detaines, Sec Foxcihie entry. 
Wetiner, See Diver + veitaer, ; 
erinue, Detinends, Is a writ that lieth againſt him, 
who having goods or chattels delivered to him.to keep, 
refuſeth to deliver them again. Se of this . N, B. fol. 
138. to this is anſwerable in ſome fort, ad9 depoſit: in 
the Civil law. And he taketh his action of detinue, that 
intendeth to recover the thing delivered, and not the da- 
mages ſuſtained by the detinue. Kitchin, fol. 176. : 
Detinue, Is an ation that lies for the recovery of 
z0ods and chattels, though the party came to the poſleſ- 
hon of them by lawful means, as by bailment, borrow- 


"23 


ing or pledging ; and in this action the plaintiff is to re-. 


cover the things in ſpecie or damages for the detainer, 2 
Bae, Abr. 45. Co. Lit. 286. 1 Rl. Rep. 128. 

But as in this action the defendant was allowed to 
wage his law, (for it was thought but reaſonable that 
the bailor, truſting to the bailee's honeſty and integrity at 
rſt, ſhould alſo truſt to his oath in a court of juſtice, 
lnce the reſtitution might have bcen ſecret) ; which be- 
nz found exceeding inconverient, it being often e xperi- 
enced, that thoſe, who were ſo diſhoneſt as to retain the 
20ods of another, would generally purge themſelves on 
their oaths, occaſioned the ſubſtituting the action of tro- 
er and converſion in the place thereof, which is the ac- 
ton uſually made ute of at this day in thoſe caſes. 2 Bac. 
Ab, 45, 46. | | BT 

If a bailee deliver the goods to another, he ſhall have 
an action of detinue againſt him becauſe he hath his poſ- 
"ion, and undertakes for the cuſtody, and the original 
lor may have his ation againſt either of thern, becaute 


| ſwer to him, 


D.  T: 


in him is the property, which both are bound to aii- 
1 Rol. Abr. 607. 8 dS Ge 39> 

If A. takes the goods of C. and B. takts them from 
A. C. ſhall have his ation againſt A. or B, at his elec- 
wor becauſe both damnified C. in their taking. 1 Sid. 
4ZV- 

If a man detains the goods of a feme covert which 
came to his hands before marriage, the huſband can only 
bring detinue, becauſe the law transfers the property to 
the huſband, but both ſhall join in the zrover, becauſe 
the wrong was originally commenced at the time whea 
the wife was ſole; and if ſuch injury be puniſhed, the 
wite herſelf, who received this injury, muſt be party to 
the action, and the wife's demand is ſufficient to prove a 
converſion in the defendant, but if the poſſeſſion be laid 
in both it is ill, becauſe if both were poſſeſſed, it is in 
the poſieſlion of the huſband only, Sid. 172. 1 Ked. 
641. Noy 70. Yelv. 165. | 

if A. delivers goods to B. to be delivered over to C. 
either 4. or C. may have detinue againſt B. for the not 
delivering them over, according to the undertaking, is an 
injury done to each of them. 1 Ryl. Abr. 606. 

It has been held formerly that detinue will not lie for 
money, unleſs in a box or bag, nor for corn out of a 
ſack, becauſe theſe things have no mark whereby they 
may be known in order to be delivered to the plaintiff. 2 
Back, Abr. 46. 

It ſeems however clear that if a man lends a ſum of 
money to another, detinue does not lie for it, but he 
muſt bring debt on the confract. 1 Rol. Abr. bob. 

So where a man comes to buy goods, and they agree 
upon a price, and a day for the payment, and the buyer 
takes them away, detinue does not lie, but an aſſump/it 
for the money, becauſe the property was changed by a 
lawful bargain, and by that bargain the buyer was to 
convert the goods before the money was due; but if a 
man comes to buy goods, and they agree on a price for 
preſent money, and the buyer takes the goods away with- 
out payment, detinue lies becauſe the property is not al- 
tered ; and therefore the taking away the goods without 
payment of the money is an injurious taking, for which 
the action lies; but if a man ſell goods on payment of 
money on a day to come, and the money be paid, and 
the goods not delivered, detinue lies becauſe the proper- 
ty is in the buyer. Cro. Eliz. 867. 

Detinue lies for writings in a box, or for writings them- 
ſelves, though not in a box, and though the date be not 


| mentioned, or the delivery of the writings, as a deed ; 


and it lies for a huſband and wife, for a deed by which 
an annuity is granted to the wife ; for every man that 
has a property in deeds may bring his ation for the de-_ 
taining them. x Rol. Abr. Gob. Ci. Lit. 286, See 
Tcrovzr. | 

For other matters, ſee 8 Vin. Abr. tit, Detinue. 

Wetinue of charters, A man may have detinue 
for deeds and charters concerning land ; but if they con- 
cern the freehold, it muſt be in C. B. and no other 
court. Action of detinue lies for charters which make 
the title of lands; and the heir may have detinue of 
charters, although he hath not the land : If my father 
be diſſeiſed, and dieth, I ſhall have detinue for the char- 
ters, notwithſtanding I have not the land ; but the exe- 
| cutors ſhall not have the a&tion for them. New Nat. 
Br-138. If a man keep my charters from me, con- 
cerning the inheritance of my land, and I know the 
certainty of them, and the land ; or if they be in a 
cheſt locked up, &c. and I know not their certainty, I 
may recover them by this writ : So where lands are given 
to me and F.S, and my heirs, and he dies; if another 
gets the deeds; and if tenant in tail give away the deed 
of intail, and then die, his iſſue may-bring a writ of 
detinue of charters. Co. Litt. 286. 1 Rep..2.* PF. N. 
B. 138. But if the tenant in fee-ſimple, do give away 
his deeds of the land, his heir may not have this ac- 
tion: And in caſe a woman great with child by her de- 
ceaſed huſband, keeps the charters from his daughter and 
heir that concern the land, during the time ſhe is with 
child ; this writ will not lie againſt ber. 41 £4. 3. 11.. 


> a 
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Definue 


DE V 


Detinue was brought for a deed, and the plaintiff had a| 


verdi&t, that the defendant detained the deed, and the 
Jury gave 207. damages, but did not find the value of 
the deed ; and then there iſſued out a di/tringas to deliver 
the deed, or the value, and afterwards a writ of inquiry 
' was awarded for the value ; whereupon the jury found a 
different value from what the firſt verdi& found; and it 
was adjudged good. Raym. 124. Nelf. Abr. 649. In 
detinue of charters, if the iſſue be upon the detinue, and 


it is found that the defendant hath burnt the charters, | 


the judgment ſhall not be to recover the charters, which 
it appears cannot be had ; but 'tis ſaid it ſhall be for the 
plaintiff to recover the land in damages. 2 Rel. Abr. 
101. 2 Danv. Abr. 511. For detaining of deeds and 
charters concerning the inheritance of lands, or an 1in- 
denture of leaſe, the defendant ſhall not wage law ; but 
in a common aCtion of detinue he may do it. 1 [n/t. 


295 | RAE? 4h 

Detinue of goods in frank-marriage, Is on a di- 
vorce betwixt a man and his wife, after which, the 
wife ſhall have this writ of detinue for the goods given 
with her in marriage. ich. 35 Ed. 1 New. Nat. Br. 
il 


I. c. 37 Apoſlate, ſacrilegi, & hujuſmadi, detraftari debent 
& comburi. | 


Detunicare, To diſcover or lay open. Et fic ſuas pro- | 


prias proditiones manifeſte toto mundo detunicavit, Mat. 
I eftm. anno 1240. | | 

Deva, The river Dee in Cheſhire. | 

Teva, or Þevana, Chefter or 1/:/7-Cheſter. 

Devadiatus, Without ſureties or pledges. ——S: homo 
in villa delinquit & devadiatus fuerit, nil inde habet pre- 
poſitus Regis, Domeſday tit, Suderci. | 

Devaltavir or Devaltaverunt bona teſtatozis, Is a 
writ that lies againſt executors for paying legacies, and 
debts without ſpecialties, to the prejudice of the creditors 
that have ſpecialties, before the debts on the ſaid ſpeci- 
alties are due : For in this caſe the executors are as liable 
to action, as if they had waſted the goods of the teſtator 
riotouſly, or converted them to their own uſe ; and are 
congiliadle to pay ſuch debts by ſpecialty out of- their 


own goods, to the value of what they ſo paid illegally. 


Cowell. : : | | 
A devaſtavit by an executor or an adminiſtrator, is by 
miſemploying the eſtate, or miſbehaving himſelf in the 


management thereof ; and this may be done by ſeveral | 


aQts, and firſt by paying debts upon {imple contra, before 
debts on bonds or judgments : but then he muſt have notice 
of the bond, which regularly is by an action commenced 
againſt him ; for the Jaw doth not oblige him to take no- 
tice of it himſelf, no nor of a judgment on record againſt 
his teſtator, becauſe he is not privy to acts done either 
by or againſt him, 1 Med. 175, 3 Lev. 115. $S, P. 
Mhorr 752, S. P. | 

Where an executor, &c, payeth legacies before debts, 
and hath not ſufficient to ſatisfy both, *tis a deva/ſtavit, 
but legacies may be paid before the breach of any cove- 
nants entred into by the teſtator ; for otherwiſe this in- 
convenience would neceſſarily enſue, viz. the performance 
of the will would be obſtructed ; becauſe *tis a certain 
and preſent miſchief not to pay legacies when they are 
actually due; and if an executor ſhould be compelled by 
the law to wait for a breach of a covenant, he may wait 
for ever; for it may happen that the covenant will never 
be broken. Allen 38, 39. Eales v. Lambert. Gold. 142. 
Waodcock v. Herne, S. P. 

So where an executor ſells the teſtator's goods at an 
undervalue, if it was in a fraudulent manner *tis a de- 
v—_— but if more could not be had, *'tis otherwiſe : ſo 
where the ſheriff hath the teſtator's goods in execution, 
and ſells at an undervalue, or if they are ſold by an in- 
fant for leſs than they are worth, this ſhall not make the 
executor chargeable. Kehw. 59. a. 3 Leon. 143. 

- But 'tis to be obſerved, that if judgment is hat againſt 
an executor, upon a demurrer, the ſheriff in ſuch caſe 
cannot return nulla bona te/tatoris, becauſe by the demurrer 
the executor hath confeſſed that he had goods, Ec, Gro. 
Eliz. 102, See Erecutor, 


viſor. 


"Derracare, To tear in pieces with horſes. Pleta, [ib. | 


| be transferred from one to another but b 


ford v. Neſworthy, 


D E v 


Devenerunt, A writ heretofore a; 
cheator, when any tenant of t dg 
died; and when his ſon an 


the King's cuſtody, died; then this x 


Cted to the 
he King, holding #7 _ 


d heir, within age, and in 


commanding the eſcheator that he, by the bop forth, 
and lawful men, inquire what lands and tene of pood 
the death of the tenant, came to the King Ig by 
fol. 360. pl. 4. and Keilway's Rep. fel. 199. a. 57, 
this writ, in the ſenſe aboveſaid, be diſuſed. - ough 
uſe of it 1s preſcribed by a& of parliament + a new 
II. intitled An ac? for preventing Srawds ) ar, 2. c 
abuſes in his Majeſty's cuſtoms, ? 
Develt, (Deveſtire,) Ts contrary to inve/t ; for a; 7 
WD ſignifies poſſeſſronem tradege, to deliver poſl:fon. 
Fund. 1h. bx e/ionem auferre, to take away poſleſſion, 


Tevitie, (from. the Fr. deviſer, to ſpeak, as dew; 
ſon teflament, is to ſpeak by net heats ooh te 
is to have done after his deccaſe) Is a diſpoſition of a real 


or perſonal eſtate, to take effect after the death of 
Goo Litt; 111; 9; ath of the de- 


and r egulating 


I. What eftate or intereſt may be deviſed. 
2. Who may deviſe, and to whom, 


1. What eftate or intere/t may be deviſed, 


By the Common law, no lands or tenements were ds. 

viſable, except by particular cuſtom ; neither could the 
ſole iy 

and ſeiſin, or matter of record ; the ws ms: atk 
ſeems to be owing to the nature of the feudal tenures.: 
for by theſe, tho” the lord had given lands to his tenant 
and his heirs, which were words of limitation, and ap- 
propriated to meaſure out the length and continuance of 
the eſtate; yet as they were underſtood the heirs of the © 
preſent tenant who came in by the donation of the lord 
the tenant could not deviſe them even to his own heir, 
thereby to make him a purchaſer, and fo deprive the 
lord of the profits of wardſhips, marriage, and relief, 
which were incident to the feudal tenure ; muchleſs could 
he deviſe them to a ſtranger, who perhaps might not 
have ability of mind, or ſtrength of body, tho? the one 
was requiſite to aſſiſt his lord in his courts, and the other 
to defend his perſon in the field, Co. Lit. 111. Abr. Eg. 
174- | | | 

But an eſtate for years might have been deviſed at Com- 
mon law; for this, as now, was only conſidered as a chat- 
tel, and formerly was of very ſhort duration. 1 Rol. Abr, 

08. | 

A conyernnce by will was a privilege anciently allow- 
ed bv the Civil law only to perſons in extremis, who had 
not time or aſſiſtance neceſſary to make a formal aliena- 
tion, and was chiefly intended for military mn, who 
were always ſuppoſed to be under thoſe circumBtances, 
and therefore the ceremonies and number of witnefles re- 
quired of others were diſpenſed with as to ſoldiers, though 
now the rules for military teſtaments are allowed in molt 
caſes ; but as to lands and houſes, our law gave no li- 
berty of diſpoſing thereof by will, except in certain bo- 


roughs and places where ſuch cuſtom had obtained time 


out of mind. Show. P, Caſes 147. Sir Edward Hiunger- 
'The ſtatute of 32 Hen. 8. which firſt introduced the 
diſpoſition of lands by will, requires that the deviſor 
ſhould have a proper title and intereſt in them for that 
purpoſe ; and therefore if a man deviſes lands, in which 
he has nothing, and after purchaſes them, ſuch a devilc 
is void, not being within the ſtatute of //7//s, for he 18 
not a perſon having, as the ſtatute ſpeaks, Plow. 343: 
So where a man deviſed to his wife all ſuch ſums of 
money, lands, tenements, and eſtate whatſocver, whercot 
at the time of his deceaſe he ſhould he poſleſſed, and after 
the making of the will he purchaſed lands in gavelkind, 
and died without making any new publication, and It 
was held that thoſe new-purchaſed lands did not pals ; 
for they were not ſua at the time of making the will, 
and the conſtant form of pleading is, that the hs 
W 
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« ſeiſed, and that being ſo ſeiſed, &c. which at leaſt 
" evidence of the law, and there is no difference as to 
5 deviſable by cuſtom, or by ſtatute, but ſuch deviſe 
dia perſonal is good, tho'-the teſtator had them not 
; te Krme of making the will, becauſe they go to the 
Feecutor to whom the will is only direCftory. 1 Salk. 


TT agrees with B. for the purchaſe of copyhold lands, 
hich were ſurrendred out of court to the uſe of A. but 
whore admittance A. dies. A. was ſeiſed of other copy- 
told lands, and after the ſaid contract with B, had made 
his will, and deviſed all his copyhold lands to F. S. and 
. was ruled, that the copyhold lands agreed for, paſſed 
| ' the will, for after the agreement the purchaſer might 
;1 equity recover the land, and oblige B. to execute a 
conveyance, and till ſuch conveyance executed, the ven- 
{er ſtood ſeiſed in truſt for the purchaſer as he ſhould ap- 
nt ; and therefore 1f, after articles agreed on for a pur- 
*haſe, the purchaſer deviſes the lands, and dies before a 
conveyance executed, get the land paſſeth in equity; for 
tho' according to the {tri& notions of law, the deviſor 
has not lands within the ſtatute till a conveyance be exe- 
cuted, and he thereby becomes ſeiſed of them, yet after 
articles of purchaſe the purchaſer only is conſidered as 
maſter of the land, and therefore in equity, will be al- 
lowed to diſpoſe of them. 1 Chan. Ca. 39. 2 Chan, 
Co. 14h ne | 
$& where a treaty of marriage articles were entred into, 
whereby the ſum of 700 /. being the wife's portion, and 
001. more added to it on the part of the huſband, in all 
1400 1. was agreed to be laid out in the purchaſe of lands, 
to be ſettled on the huſband for life, remainder to the 
wife for life, remainder to truſtees, to fupport contingent 
remainders, &c, the marriage takes effect, the huſband 
dies without iflue, and before any purchaſe made pur- 
ſuant to the articles, having firſt deviſed all his perſonal 
eſtate to the defendant, who was his wife, and all his real 


eſtate to the plaintiffs, who were his nephews, and one of 


them his heir at law, and made his wife executrix ; but 
took no manner of notice of the 1400/. On a bill 
brought by the plaintiffs to have this 14001. as they would 
have the Jand if the purchaſe had been made purſuant to 
the articles; for the wife took more by the deviſe than 
ſhe ſhould be intitled to under the ſettlement, had it been 
made ; and therefore it was agreed, that if it were to be 
conſidered as lands, ſhe could not have both, the deviſe 
of the perſonal eſtate being more than equivalent, and 
therefore a ſatisfaction ; and it was held by my Lord 
Chancellor, that as this caſe is, if a purchaſe had been 
made even after making the will, tho” at law ſuch lands 
would not paſs; yet in this court there could be no que- 
ſtion but the plaintiffs would have the benefit thereof by 


the relation to the articles; and tho' no purchaſe was | 


made, yet by the agreement the 1400/7. is to be looked 


upon in a court of equity as a real eſtate, and as ſuch 
muſt go to the plaintiffs. Abr. Eg. 175. 

A man ſeiſed in fee deviſed his lands in truſt, to ſell 
part for payment of his debts, and till his debts were 
paid, to pay 100, per annum to his natural daughter 1. 
And after the debts paid, 300 7. for her life; and if ſhe 
have children, to convey ſucceſſively to thoſe children ; 
| but if ſhe die without iffue, then to convey to the eldeſt 

lon and heir of F. $. his nephew, and the heirs of his 
eldeſt ſon 3 but if he claim any thing during the life of 
M. then both father and ſon to be excluded from having 
any Ning out of his eſtate; the eldeſt ſon of F. S. was 
4. who had two ſiſters B. and T. A. died, leaving ifſue 
T. who in the life of . deviſed the lands in queſtion, 
to 7. S. and died without iſſue, and after the death of 

« without ifſue, the truſtee conveyed to the two ſiſters 
of 4. and their heirs ; and it was held, that this being 
but a mere poſſibility during the life of A. the deviſe. was 
T and the lands well conveyed to the ſiſters of B. 

ev. 427. 
: $. who was to have had a conſiderable advantage by 
_ © will, was drawn in by fraud and falſe ſuggeſtions to 

m_ a compoſition for his intereſt, and to givea releaſe; 

"terwards F. $. being ſenſible of the fraud, makes his 


"V, 04 thereby (after other legacies) he deviſes all the 


reſt of his goods and chattels whatſoever to his wie; 


upon conditien that ſhe paid all his debts, and made her | 


the releaſe was deviſable, and the words propet for that 


ſole executrix ; and it was held, that his right to ſet aſide. 
purpoſe. Abr. E | 


'I75c 
2. Who may deviſe, and to whom. 
The ftatutes of 32 & 34 Hen. 8. c.1& 5. give the 
power of devifing their lands to all perſons, except infants, 


ideots,  feme coverts, and perſons of non ſane memory ; 
and every perſon may be a deviſee within theſe ſtatutes; 


except bodies politick and corporate ; and theſe were ex- 


cepted becauſe they never anſwered the feudal ſervices, 
and were reſtrained from purchaſing any lands by the 
ſtatute of mortmain. 1 Rol. Abr. bo8, 6 Co. 16. b. 

Yet, fince the ſtatute of Charitable Uſes, (43 Eliz. 
c. 4.) it has been held, that a deviſe to the Principal, 
fellows and ſcholars of Feſws college in Oxford, and their 
ſucceſſors, for maintenance of a ſcholar, 1s good, thou 
ſuch deviſe had been mortmaim by the ſtatute of Wills. 
Hob. 136. 1 Lev. 284. 8. P. 

Altho' a wife, by reaſon of the ſubjeCtion ſhe is under 
to her huſband, cannot make a will, yet a woman, whoſe 
huſband is baniſhed for his life by a& of parliament, may 
make a will, and a& in every thing as a feme ſole. 2 
Vern. 104. FED | 

Alfo a huſband may bind himſelf by covenant or bond 
to permit his wife by will to diſpoſe of legacies, &c, and 
this will be ſuch an appointment as the huſband will be 
bound to perform. Cro. Eliz. 27. Gro. Car. 219, 376, 
597» — SH RTE 

A feme covert executrix cannot deviſe any of the 


goods, which ſhe hath as executrix, without the afſent 


of the huſband, or his agreement after, IT Rol. Abr. 
608. 

If a feme covert makes and publiſhes her will, and 
deviſes land by it, and her huſband dies, and then ſhe 
dies, the deviſe is void, becauſe the conſummation is 
founded upon the making and publiſhing, which are void 
acts. Plowd. 344. 

' A wife may be a deviſe, tho* not a grantee to the 
huſband, for as the grant had been void, becauſe the huſ- 
band and his wife are but one perſon in law, ſo the de- 
viſe is good, becauſe it does not take effect till after the 
death of the huſband, and then they are no more one 
perſon. Co. Lit. 112. 1 Rol. Abr. 610. | 

An infant cannot deviſe his lands ; and therefore if 
one under the age of 21 makes his will, and thereby de- 
viſes his lands, and after attains the age of 21 years, and 


dies without making any new publication thereof, this 
deviſe is void. 1 Sd. 162. 


If there be two jointenants of lands, and one of them 
deviſes that which belongs to him, and dies, this is a void . 


deviſe, and the deviſee takes nothing, becauſe the devide 
does not take effe&t till after the death of the deviſor, 


and then the ſurviving jointenant takes the whole by a. 
prior title, viz. from the firſt feoffment ; but in this 


caſe, if the deviſor ſurvives the jointenant, then the de- 
viſe-is good for the whole, becauſe he being the ſurviving 
jointenant has the whole, by ſurvivorſhip, and then the 
words of the will are ſufficient to carry the whole eſtate ; 
beſides at the time of making the will, though he was not 
ſole tenant, yet he was ſeiſed per my et per tout , and it 
is impoſſible to fix upon -any particular part which he 
meant to deviſe, becauſe bo could not then call one 
part of the land more his own then another, and the 
moſt genuine conſtruction ſeems to give the whole land, 
ſince he was ſeiſed per tout of it at the time of the deviſe. 
Lit. jet. 287. Perk. ſeft. 500. 2 

It has been much doubted, whether a deviſe to an in- 
fant in ventre ſa mere be good, becauſe it is not in being 
to take at the time of the death of the deviſor, and ſince 
by the deviſe the perſon is to take immediately after the 
death of the deviſor, the freehold cannot be put in abey- 
ance by the act of the parties. Dyer 303- Bro. Deviſe 
32. 1 Salk. 231. Moor 637. raul 

Others of as good authority hold, that ſuch deviſe is 


good, tho' the infant be not 7» eſſe at the death of the 
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deviſor, and that the freehold ſhall not be in abeyance, 
but ſhall defcend to the heir at law in the mean time. 


Moor 177. 1 Lev. 135. 1 Sid. 153} Raym. 163. 
Keb. 851. 2 Bulft. 273, | | 
But all agree in this, that a deviſe to an infant, when 
he ſhall be born, or when God ſhall give him birth, is a 
ood deviſe, and that the freehold ſhall deſcend to the 
Fir at law in the mean time. 1 Sid. 153. 1 Lev. 135. 
S. C. : | 
Co it is out of doubt, that if land be deviſed for life, 
the remainder to a poſthumous child, that this is a good 
contingent remainder, becauſe there is a perſon in being 
to take the particular eftate ; and if the contingent re- 
mainder veſts during the continuance of the particular 
eſtate, or eo in/tanti that it determines, it is ſufficient. 
Moor 037. 3 Leo. 408. 4 Mod. 359. 1 Salk. 227. 
Carth. 309. | phy 
A deviſe to an alien, ſo to the heir of an alien, is void, 
becauſe an alien, according to the policy of our law, can 


have no heir, either to inherit or take by purchaſe. 1 
Lev. 592. 


For other matter, ſee Exetutory deviſe, and Wills, 
Tevoires of Calais, Were the cuſtoms due to the King 
for merchandize brought to, or carried out of Calais, 
when our ſtaple was there. Stat. 2 Ric. 2. /t. 1. c. 3. 
—Paying their cuſtoms and devoirs to the King, . Stat. 
34 Ed. 3. cap. 18, Devoir in French ſignihes duty. 
Tevonthire and Cornwall. Their havens and fiſh- 
cries how preſerved, 23 Hen. 8, c. 8. 27 Hen. 8. c. 23. 
1 Fac. 1, c. 23. The inhabitants impowered to fetch 
ſand for bettering their grounds, 7 Fac. 1. c. 18. The 
_ pilchard fiſhing regulated, 13 & 14 Car. 2. c. 28. The 
 afſfizes of Cornwall to be held in a convenient place, 1 
Ges. 1. /t. 2. c. 45. For ather matters ſee Comnwall, D2a- 
pery, and Militia, | 
Divorce, See Divotce. | 
Tertrare, Signifies to take the right hand of another, 
viz. Ordinatts igitur que fiunt in applauſibus hujuſmodi, dex- 
 travit archiepiſcopum Londinenſis epiſcopus, ſimitravit Win- 
 tenienſis. Dicet in anno 1193. | 
Dertrarius. Willielmus de Breoſa dedit Regi tres 
dextrarios, guingue chacuros, & wiginti quatuor ſenſas pro 
habenda ſeiſma caſtrorum de Groſmunt, Skenefrith & Clan- 
zeli. Rot. Car, in turr. Lond. de anno 7 Joh. n. 38. That 
is, three light horſes, or horſes for the great ſaddle, from 
the Fr. deftrier, which ſignihes a horſe for ſervice. 


ſhip. 
Fam ftariter coeant animorum in pignora dextrm. 
Tis mentioned by JYValſingham as a giving up himſelf to 


the power of another. Pag. 332. _ 
TDeynedi canes. — Willielmus Couch tenet duas car- 


rucatas terre de Damins Rege apud Benham com, Berk. | 


per ſerjantiam cuſtodiendi unam menſam deyneCtorum ca- 


num, ad cuftum Domini Regis, Anno 12 Ed. 1.——Te- 
nures, p. 38. | | | 
Diamicus, A very good friend. Non eft narratu fa- 


| Cile quam efficax fuit in exhortando diamicos & diſcipules. 
Malinſ Pen (ly ©:.6-Þ | erp 

Piamond, Diamonds and precious ſtones may be 
imported and exported duty free ; ſaving the duty grant- 
ed to the Eai-India company on diamonds imported 
from any place within the limits of their charter, 6 Geo. 
2. c. 7. ſet. I, 2. | 

Itaprafium, An eleCtuary, diapraſi: coloris is green. 
Du Freſne. X 

TDiariunt, Daily food; as much as was ſufficient for 
the day. Conſlituit queedam diaria dari ſcriptorikus. Du 
Freſne. | | x 

Diaſp?, Diaper, or linen variegated in the weaving.— 
Henricus abbas Glaiton. tempore Regis Hen. 1. i/ti eccle- 
fie contulit ornamenta ſatis pretioſa, widel. pallas novem op- 
timas, quarum quem erant de diaſpre, quiedam de ſame- 
to.———Cartular Abbat. Gtajton MS. f. 12. 

Tiaſperatus, Stained with many colours. Sandalia 
cum caligis de rubeo ſameto diaſperato breudeta cum imagi- 
nibus regnum. Mon. 3 tom. pag. 314+ 


& 


1 


Dertras dare, To ſhake hands in token of friend- 


| 


| rent ſor the land and eſtates of thoſe who had forſeited 


'D + | 


 Dica, A tally for accounts 
cuts, marks, or notches, FE 
Mariſchalcie habere dicas de donis && liberationih 
erint de theſauro regis, & de ſua camera es wn, 
dicas contra omnes offictales regis ut teſtes yer omnia, Lib 
Rub. Scacc, Angl, f. 30-—— Inſlitutum eft ut Lil % 
per dicam notetur quantum ex omni genere blagj Kee, Trad 


minis expendetur in ſemine Dica illa aj; 
duo, & una pars deputabitur cuftodia þ ei-e-s 
altera Grangiario, Stat. Ord. de Se 


748. 

> See SEW. 

Icxer or Decar, or Dicre of leather, j 
conſiſting of ten hides. The word I 3qu po 
the Greek Sexas which ſignifies ten. GCruitas (Gly ; op 
arr we ami: ferri, & Domeſday; ;. e. oY bis 
% he g = to the dicker. Gale's Hlift. Brix. 
cra lerri, A quantity of iron, conſiftin 

of ten bars, s BY 1 K. rake civitas de GY 
XXXVI. libr, numeratas, & xii. ſextaria mellis ad neafirca 
burgt, & XXXvi. dicras ferrt, & centum virgas 5 reee 
duttiles ad clavos navium regis, & gquaſdam alias Hibs 
conſuetudines in aula & in camera regis,—— Lib, Domet. 
day Glouceſt, | | ; 

Dictozes, and Dicum: The one is an arbitrator . 
the other 1s the arbitrament. Protulit dictum ſuum = 
ſententiam pro Rege Angliz. Malmf. pag, 384, 

Ticum de Kenelwozth, Was an edi& or award be. 
tween King Henry III. and all thoſe barons, 
who had been in arms againſt him; and ſo 
cauſe it was made as Kenetworth-caſ{le, 


Ann. 


by number of 


tail 
Preter hoc debet yy 


magiſter 


GUP fu- 
d, ebet habere 


legu- 
—- tur jy 
oſpitalis fratriz.. 
mplingham, pas 

'- 


and others, 
called, be- 
Ae: in IFVarwickfhire, 
51 FH. 3. containing a compoſition of five years 


them in that rebellion, 


Diem clauſit ertremum, Was a writ that iſſued out 
of Chancery to the eſcheator of the county, upon the 
death of any of the King's tenants in capite, to inquire 
by a Jury of what lands he died ſeiſed, and of what va- 
lue, and who was the next heir to him. Fitz, Nat. Br. 
fol. 261. | | 

Dies, There are four ſorts of days, 1. A day natural, 
and ſo the ſcripture ſaith, The evening and the morn- 
ing made the firſt day. 2. A day artificial, and that is 
a crepuſculo matutino uſque ad crepuſculum veſpertinum. 3. 
Dies aſtralogicus, an aſtrological day from ſun to ſun. 4. 
A legal day, and that is of two ſorts, 1. Dies juridi- 
cus; and 2. Dies non juridicus. Dies juridici are all 
days in bank, continuance, Efſfoin days, and other days 
given in term to the parties in court. Des non juridici 
are all Sundays in the year; beſides, in the ſeveral terms 
particular days, as in Bafter-term, Fe/lum Aſcenſionis Do- 
mint ; in Trinity-term, Feſtum Sant: Johannis Baptiltz; 
in Michaelmas-term, Feflum Omnium Sanftorum, & Fj 
tum Omnium Animarum ; and in Hilary-Term, Fejtum Pu- 
rificationis Beate Mariz Virginis. And this was the an- 
cient law of England, and yet in uſe, 2 part. In/?. 264. 
See Day. 

| Dies, one day's entertainment, farm, or reception. 
———Reddebat unum diem de firma, & valebat 95. libr. 
& 6 denar. Domeſday. here there are many other 
fee-farm rents, as we may call them, reſerved to the 
King in ſo many days or nights proviſion. Et redaebat 
dimidiam diem mellis, &c. et unam diem de Fehr that 
is, as much honey as was ſufficient for the King's family 
for half a day; and as much proviſion as was enough fol 
a whole day. Domeſday apud Spelman. | 

Ties daius, Is a day or time of reſpite, given to the 
tenant or defendant by the court. Broke, tit, Continu- 
ance. | 

Dies matchiae, The day of congreſs or meeting be- 
tween the Engliſh and Scotch, appointed annually to be 
held on the marches or borders, to adjuſt all differences, 
and preſerye the articles of peace, — Dux Lancaftrix— 
pro die marchiz ( prone maris eft) tenenda inter Anglos S 
Scotos annis ſingulis, in partes conceſſerat boreales. Tho. 
Walſingham, in R. 2. p. 278. Convenerunt ad diem 
marchiz, & convertum fuit inter ea5_ p70 commoda pacts, = © 


Ib. p. 307. 


Ticra, 


D 1 I. 


cars A days-work.—— Per ſervitium metendt bla- 

Dietdy - per 2 dietas in Ada ad cibum ipſius domi- 
om 1 primam dietam per quatuor homines, &c, Cartular. 
Rading: MS. p. penult. . OL 

Ticra ratianabilis, Is uſed in Brafon for a reaſo- 

ble day's Journey. Lib. 3. part. 2. c. 16. And we 
-" 'n Fleta, Omnis rationabilts dieta con/tat ex vigint1 
| tbe, Lib. 4. cap. 28. par. 13. It has in the 
G 1 law divers other ſignifications not neceſlary here to 
oh ; down. See Utriutque jurits. :; 

« wa Lon act, Theſe are words oftentimes uſed in our 
wy and it is a maxim, that the a& of God ſhall 
reſudice no man : And therefore if a houſe be beaten 
Lon by tempeſt or other act of God, the leſſee for lite 
r years ſhall not only be quit in an action of waſte 
waght againſt him, but hath by the law a ſpecial intereſt 
to take timber to build the houſe again, if he will, for his 
habitation. Co. 11b. 4, 03. & [ib. 11. 82. a, When.the 
condition of an obligation conliſts of two parts in the 
digjunctive, and both are poſſible at the time of the obli- 

ation made, and afterwards one of them becomes im- 
—oflible by the at of God; the obligor is not bound to 
Tori the other part, for the condition ſhall be taken 
| eneficially for him. Co. hb. 5. 22, 

Witacece, 10 deſtroy. St Vero non compareat charta, 
-1 ab illo qui inſervire vult diffaQta fit, (that is, torn.) 
reſn2. | 

NR kagio, Is a maiming any one. In furto & murdro 
&& eis que ad diffactionem pertinent. Leg. H. 1. c. 64, 
88. 92. _y ; 

Ditioxciare rectum, To deny juſtice, being required 


| 


todo it, di quiſquam de proceribus regnt Difforciaverit 


ar chiepiſcopo vel archidiacono de ſe ſuiſque juſtitiam exhi- . 


 bere, Dominus Rex debet eos juſlitiare. Mat, Parif. Anno 
1164. Sometimes it ſignifies to take away ; as difforciare 
ditem. See Ietoxcement, ; 
Tigeſt, (Dige/fum) The book of pandeCts of the Ci- 
villaw; ſo called, becauſe it contains Legalta pracepta ex- 
cellenter digeſta. Du Freſne. | 
Dignitaries, Dignitarii, Are ſuch as are advanced to 
any eccleſiaſtical promotion, as dean, archdeacon, pre- 
bendary, &c. 3 par. inſt. fol. 155. Ny 
Dignity, (Dzgnitas) Signifies honour and authority ; 
reputation, &c. and dignity may be divided into ſuperior 
and inferior : As the titles of duke, earl, baron, &c. 
are the higheſt names of dignity ; and thoſe of baronet, 
knight, ſerjeant at law, &c. the loweſt. Nobility only 
can give ſo high a name of dignity, as to ſupply the want 
of a \urname in legal proceedings: And as the omiſſion 
of a name of dignity, may be pleaded in abatement of a 
writ, &c. So it may be where a peer who has more 
than one name of dignity, is not named by the moſt 
noble. 2 Hawk. P. C. 185, 239. No temporal dignity 
of any foreign nation can give a man a higher title hzre 
than that of eſquire, 2 ſn/t, 667. vee Addition and 
De:cent of dignities. | 
Pignaity Eccleiaſtical / Dignitas Ecclefiaſtica) Ts 
mentioned in the ſtat. 2b . 8. cap. 31 & 32. ejujdem, 
cap. 15. and is by the Canoniſts defined to be, Admini/- 
tratio cum juriſdiftione & poteſlate aliqua conjuntta ; 
whereof you may read examples in Duarenus, de Sacris 


Keeleſ. Miniſtris & Beneficits, lib. 2. cap. 6. Of dignities 


and prebends. Cambden reckons in England 544. Britan.. 


?: 161. | 

Tike3, Broken down ſecretly, to be repaired by the 
NW aning. St. Weſt. 2. 13 Ed. 1.c. 46. 6 Geo. 
1.c, 16, oh 

Dilapidation, (Dilapidatio) Is where an incumbent 
-on a chureh living, ſuffers the parſonage houſe or out- 
houſes to fall down, or be in decay for want of neceſſary 
reparations : Or it is the pulling down or deſtroying any 
of the houſes or buildings belonging to a ſpiritual living, 
or deſtroying of the woods, trees, &c. appertaining to the 
lame ; for it is ſaid to extend to the committing or ſuf- 
ring any wilful waſte, in or upon the inheritance of the 
church, Deg. Parſ. Coun. 89. 

A biſhop as ſcon as he 1s. inſtalled, and a re&tor or vi- 
*2r as ſoon as he is inducted, ought to procure work- 
Men, as carpenters, maſons, tilers, and others ſkilful in 
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building, to view the dilapidations, or whatfoever ſhall 
want repairing, and write down for what ſum a work- 
man will or may build or repair the ſame, and ſet their 
hands to the ſame for a memorial thereof when they ſhall 
be called to be witneſſes thereto, For after this inſpec- 
tion ſhall be made, ſuch biſhop, rector, or vicar may 
commence his ſuit for dilapidations when he pleaſeth. 
And ſuch workmen in ſupport of the a&tion ought to 
prove, that ſuch decay cannot ſufficiently be repaired or 
amended for leſs than ſuch ſum, and that they themſelves 
would not do it for leſs. And that ſuch proof may be 
ſufficient, it is requiſite, that there be two witnefles in 
every particular, and not one witneſs to one kind of 
work only, and another to another. Clarke, Tit. 124. 
1 Ought. 25% | | 

If the benefice hath been vacant for ſome time, as for 
three or four years; or if the incumbent hath not ſued 
ſor ſome time after his induction or inſtallation, nor cau- 
ſed the dilapidations to be viewed and eſtimated ; he ſhall 
not be intitled to recover the whole ſum eſtimated for 
dilapidations, but conſideration ſhall be had of the time 
elapſed from the ceflation of the laſt incumbency, and 
a proportionable deduQion made for the decays which 
may reaſonably be ſuppoſed to have been during ſuch in- 
termediate time, Clarke, Tit. 126. 1 Ought. 255. 

If a biſhop, archdeacon, parſon, or the like, abates 
all the wood upon the land, he ſhall be gilapidator ; per 


Thirwit ; but per op, gs os is no remedy for this by 
the Common. law. Br. 


who are bound to repair the buildings whereof they are 
ſeiſed in right of their place or funQion ſuffer them to fall 
into decay for want of repair, and make fraudulent gifts 
of their perſonal eſtate with purpoſe to hinder their ſuc- 


ceſlors from recovering dilapidations againſt their execu- 


tors or adminiſtrators, in ſuch caſe the ſucceſſors ſhall 


have like remedy in the eccleſiaſtical court againſt the 
grantee of ſuch perſonal eſtate, as he might have againſt 


the executor or adminiſtrator of the predeceſſor. 

14 Eliz, cap. 11. All monies recovered for dilapida- 
tions ſhall within two years be employed upon the buil- 
dings for which _ were paid, in pain to forfeit to the 
Queen, &c. double ſo much as ſhall not be fo em- 

loyed. 

f Dilnoidation ' of the houſe of the biſhoprick is good 
cauſe of deprivation. Rell, R. 86. pl. 34 Mich. 12 
Jac. B. R. Stockman v. Wither. 

If a biſhop cuts and ſells trees, and does not emplo 
them for reparations, a prohibition ought to be granted 
out of B, R. to him. Rell. R, 86. pl. 234. ich, 12 


' Fac. B. R. Stockman v. Whither. | 


A biſhop is only to fell timber for building, for fuel, 
and other neceſfary occaſions. The woods are called the 
dower of the church ; per Coke Ch. J. 2 Bulft. 279. 
Mich. 12 Fac. Anon. SLED 

Coke Ch. J. ſaid he had ſeen a record 25 E4. 1. 
where complaint was made in parliament of the biſhop 


of Durham for cutting down timber trees for his coal 


mines ; and there it was agreed that in ſuch a caſe a pro= 
hibition did lie, and a akibician was granted in B, R. 
2 Bulſt. 219. Mich. 12 Jac. Anow'. | 

A vicar had cut ſeveral great timber trees, and did not 
repair the church with them, and on ſuggeſtion of this 
to the court, and that he would cut more trees in like 
manner, a prohibition was granted per cur, by the Com- 
mon law. Roll. R. 335+ pl. 44. Hill, 13 Fac. B. 
R. Knowle v. Harvy. 

Any perſon may ſue out a prohibition againſt a parſon. 
that is cutting down trees, and not repairing the church 


with them. Roll. R. 335+ pl. 44. Hill. 13 Jac. Knowle 
v. Harvy. 

For more learning concerning this ſubjeft, ſee 8 Vin. 
Abr. tit, Dilapidations, Dr. Gibſ., Cod. and Dr. Burn's 
Eccleſiaſtical law. = E | 

Dilat.zx pleas, Are ſuch as are put in merely / for 
delay ; and there may be a demurrer to 2 dilatory plea, 
or the defendant ſhall be ordered to plead better, &c. 6 


| Med. By ſtat. 4 & 5 Ann. c. 16, ſet. 11. No dila- 


tory 


epoſuion, pl. 1. cites 2 Hen, 4. 


3+ | | 
By ſtat, 13 Eliz. c. 10. If any eccleſiaſtical perſons, 
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latory plea ſhall be received in any court of record, un- 
leſs the party offering ſuch plea, do by affidavit prove the 
truth thereof, or ſhew ſome probable matter to the 
court, to induce them to believe that the fact is true. 
See Plea, | | | 

TDiligiatus, Outlawed. De lege ejeftus, viz. Si quis 
diligiatus legalem hominem accuſat, funeſtam dicimus vocem 
_ ejus, Leg. Hen. 1. cap. 45. : 

' Dilligrout, Pottage formerly made for the King's 
table on his coronation-day.——Robertus Agyllon tenet 
unam carucatam terre in Adington in Com. Surr. per ſer- 
jantiam faciendi unum ferculum in villa lutea in coquina 
Domini Regts die coronationis ſue. Et vocatur dilligrout, 
39H. Old Tenures, p. 1. 

Dimetae, 7:/?-Iales; Scil. Carmarthen, Pembroke, 
and Cardiganſhires. | 
 Dimidietas. The moiety or one half——Sciant guod 
Ego Matilda filia Willielmi le Franceys dedi——W altero 
de Stetton dimidietatem :/:us Burgagii, &c, fine dat. — 
Ex Libro Cart. Priorat, de Leominftre, 
Diminution, (Diminutio,) Is where the plaintiff or 
defendant in a writ of erxor alledges to the court that 
part of the record is omitted and remains in the inferior 
court not certified ; whereupon he prays that it may be 
certified by certiorari. Co. Ent. 232, 242. Of courſe 
diminution is to be certified on a writ of error ; though if 
iflue be joined upon the errors aſſigned, and the matter is 
entred upon record, which is made a con/il:um, in this 
caſe there muſt be a rule of court granted for a certiorar: 
to certify diminution. 1 Lill. Abr. 245. Diminution can- 
not be alledged of a thing which is fully certified ; but in 
ſomething that is wanting, as want of an original, or 
warrant of attorney, &c. 2 Lev. 256. 1 Nelſ. Abr. 658. 
And if on diminution alledged, the plaintiff in error certi- 
fies one original, &c. which is wrong ; and the defendant 
in error certifies another that is true ; the true one ſhall 
ſtand. Cro. Fac. 597. Cro. Car. 91. After a writ of 
error brought, and the defendant hath pleaded In nulla e/t 
orratum, he cannot afterwards allege diminution ; becauſe 
by that plea he affirmeth or alloweth the record to be ſuch 
as is certified upon the writ of error. Godb. 266. But 
in ſome caſes diminution hath been alledged, after [nz nullo 
eft erratum pleaded, ex gratia curie, though not ex rigore 
_ Juris, Palm. 85, And there is an inſtance that the court 
in ſuch a caſe hath awarded a certiorari to inform their 
conſcience of the truth of the record in C. B. when the 
defendant in error had not joined {n null eff erratum. 

1 Nelſ. 658. See Error, 

Dimillory letters, (Litere dimifſoria) When a can- 

 didate for holy orders has a title in one dioceſe, and is to 
be ordain'd in another, the proper dioceſan gives letters 
dimiſſory to ſome other ordaining biſhop, giving leave that 
the bearer may be ordain'd to fuch a cure within his 
diftrict. Cowell, 

TDimities. See Cottons, 

Diocele, (Diecefis,) Signifies the circuit of every 
biſhop's juriſdiction. For this realm hath two ſorts of 
diviſions ; one into ſhires or counties, in reſpect of the 
temporal ſtate ; and another into dioceſes, in regard to 
the eccleſiaſtical ſtate, Cowell. 1 Int. 94. 

The bounds of dioceſes are to be determined by wit- 


neſſes and records, but more particularly by the admini- 


ſtration of divine offices, To which purpoſe, there are 
two rules in the Canon law : In one caſe, upon a diſpute 
between two biſhops upon this head, the direCtion is, 
that they proceed in the buſineſs, by ancient books or 
writings, and alſo by witneſſes, reputation, and other 
ſufficient proof : In the other caſe, where the queſtion 
was, by whom a church built upon the confnes of two 
dioceſes ſhould be conſecrated, the rule laid down is, that 
it ſhould be conſecrated by the biſhop of that city, who 
before it was founded, baptized the inhabitants, and ad- 
miniſtered to them other divine offices, wy: 133. 

The juriſdiction of the c:ty is not included in the name 
of dioceſe, ſo ſaith the canon law : And accordingly, in 
citations to general viſitations, directed to the clergy, it 
is ordered to cite the clergy of the ty and dioceſe. Gibſ. 


133- | 


Z 


D 13 


A biſhop may perform divine of 

» o . ce b | | 

copal habit, in the dioceſe of inether, Wicks Nl uw 

may not perform therein any aCt of jurifdiftion oy Temp 

permiſhon of the other biſhop. _ Gibſ. 133, Sorin The 
A clergyman dwelling in once dioceſe, and benefices in 


another, and being guilty of a crime in di 
reſpects, be punithed in both ; that Tg oy Swag 
whoſe dioceſe he dwells, Yrs Sa 


; May proſecute hi 

ſentence, ſo far as it effects T1 ber vigPiery Wh the 

into execution by the other biſhop. Gibſ. 134 og: 
Dirationare, See Diſrationare. : 


Directors Of the Bank, Ea/i-India, a p 
companies, See Bank, Gall. nia roF uth-Sea 
South-Sea company, | Ex. a 
Dilability, (Di/abiliras,) Is, when a man j« 
or made incapable to inherit or take a benefe Cv: 
otherwiſe he might have done, which ma ha  _ 
ways; by the at of the anceſtor, by the a0 of the + oe 
by the act of law, and by the a& of God. x Difan? 
| by the act of the anceſtor; as if a man be a, 2 4 
| treaſon or felony ; by this attainder his blood is co ncbey 
and thereby himſelf and his children diſabled to inhen? 
2. Diſability by the aCt of the party himſelf, as if "a 
man make a feoftment to another hs th then is ſole Hoop 
condition, that he ſhall enfeoff a third before marri = 
and before the feoffment made, the feoffee takes a wit D 
he hath by that d:/ab/ed himſelf to perform the ok 
according to the truſt in him repdſed, and therefore the 
feoffer may enter, and ouſt him. Lite. ee, 357- So 
if I bind myſelf, that upon ſurrender of a leafe, I will 
grant a new eſtate to the lefſee, and afterwards 1 grant. 
over my reverſion : In this caſe, though I afterwards pur- 
chaſe the reyerſion, yet I have forfeited my obligation 
becauſe I was once diſabled to perform it. Co. lis, by 
fol. 21, Alſo if a man be excommunicated, he cannot 
during that time ſue any ation, but ſhall be thereby diſ- 
abled. Co. lib. 8. fol. 69, And fo in other caſes.. 3. Diſ- 
ability by a& of law, is properly when a man by the ſole 
a&t of the law 1s —_ and ſo is an alien born, Ang 
therefore if a man born out of the King's ligeance, will 
ſue an action, the tenant or defendant may ſay, that he 
was born in ſuch a country, out of the King's ligeance, 
and demand judgment if he ſhall be anſwered : for the 
law is our birth-right, to which an alien is a ſtranger, 
and therefore d:/abled to take any benefit thereby. 4. 
Diſability by the a&t of God, as to be non compos mentis, 
or non ſane memorie, which fo diſables him, that in all 
caſes where he gives or paſles any thing or eſtate out of 
him, after his death it may be diſannulled and avoided. 
And here obſerve, That it is a maxim in our law, That 
a man of full age ſhall never be received to diſable his own 
perſon ; and this incapacity to di/able himſelf, as to ſome, 
is perſonal, extending only to the party himſelf; but as 
to others it is not perſona], yet ſhall bind them as privies. 
Now there are four manner of privities, viz. Privity in 
blood, as heir. Privity in repreſentation, as executors and 
adminiſtrators. Privies in e/tate, as donee in tail, the 
reverſion or remainder in fee, &c, And privies in te- 
nure, as lord and tenant, 'Two of theſe may 4:ſable a 
perſon deceaſed, who was non ſana memorie, &c. 
and ſhall avoid his grants or feoffments, viz. privies in 
blood may ſhew the diſability of the anceſtor, and privies 
in repreſentation the infirmity of their teſtator or inteſtate. 
Co. lib. 4. fo. 123, 124. See Lit. ſet. yo5. and Co. 
lib. 8. fol. 43. | 
No man can take advantage of his own diſability ; as 
no man can plead that he is a fool, or non compos mentis; 
but if a #on compos is indited, the judges muſt acquit him 
ex officio; for the King takes care of all ſuch perſons. 
But if a man is diſabled by judgment to bear, an office, 
he is excuſed ; for judicium redditur in invitum. But 
where he can remove the diſability, as in caſe of excom- 
munication, he ſhall take no advantage of his difability. 
x Salk. 168. Hill. 6. WWill. & Mar. in B. R. per Hit 
Ch. J. and Eyre J. in the caſe of The King v. Larws9d. 
Matter of diſability which might have been pleaded to 
the ation, is not pleadable to the /ci. fa. on judgment 
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diſabled 
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After a leaſe granted, leflor diſables himſelf (by a ſet- 
Jement by which he makes himſelf only tenant for life). 
pe rform the covenants in the leaſe, as to grant a new leaſe 
_ certain advantages to leflee, yet this after ſettlement 
y4 1} not prejudice le{/et, nor forejudge him of the benefir 


fany covenant in his life; g Mode 59. Mich. 10 Geo. 
- Canc. Aſhton. V. Bretland. "DEOTE 4 
, If a teftator be under a diſability at the time of making 


- .,*/] though that diſability be aCtually removed before 
- _ yet "i will will be ablolacely ib rrwety 4 he 
had no ability at that time. Per Holt Ch, J. Gibb. 226. 
:n the caſe of Bunker v. Coke. | | 

Debt upon an obligation ;, the defendant pleads, that at the 
ime of the obligation made he was non Jane memoric, and 
** was therefore demurred, and adjudged to be no plea ; 
fr he cannot ſave himſelf by ſuch a plea, and the opinion 
of Fitzherbet held to be no law : wherefore it was adjudged 
for the plaintiff. Cro. E. 398. pl. 4. Trin. 37 Eliz. B. 

R. Stroud v. Marſhall. AE | 
' & in caſe againſt an innkeeper upon the common 
cuſtom of the realm,' for not keeping ſafely his gueſt's 
goods, he cannot diſable himſelf by pleading non ſane me- 
norice, any more than in debt on an obligation. Cro. E,. 


ba2. pl. 13 Mich. 40 & 41 Eliz, B. R. 


Tiladvucare, To deny, or not to acknowledge a 
thing. *Tis mentioned in Hengham Magna c. 4. viz, Et 


ipſe reus dedicit in pleno comitatu ipft petenti hujuſmodi ſervi- 
11a petita, & ipſum diſadvocat pro domino. = | 

Diſagreement, Will make a nullity of a thing that 
had efſence before : And diſagreement may be to certain 
afts to make them void, &c. Co. Lit. 380. Diſagree- 
ment to a marriage had under age of conſent ought to be 
publiſhed in court at the age, otherwiſe the iſſue may be 
baſtardized ; for a diſagreement in writing is not a ſufh- 
cient diſagreement, nor a good proof ; per Coke Ch. }. 
and the Civilians. Ney 153. See Agreement, and 8 Fin. 
Abr. tit. Diſagreement. | 

Diſalt, Signifies as much as zo diſable. 
chapter of Dsſcontinuance. x 

Disboſcatio, A turning wood ground into arable or 
paſture ; an affarting. See Aflarr, 

Tiſcaligatus, Without ſhoes. Dicentes nequaquam 
debere Regem adire tales diſcaligatos ribaldos, Walling. 
p. 248. 

_ Dilcarcare, 


Littleton in his 


Properly to unlade a ſhip or veſſel by ta- 


king out the cargo-of goods,—— Et praediftus prior car-| 


care & diſcarcare fecit ibidem merchandiſas & denariatas 
quaſcunque, Placit, Parl. 18 Ed. 1. 
Dilceit,, See Deceit, 
Dilcent. See Deſcent, ENS Hg! 
. Jnrens of Trown lands, $ee Deſcent of Crown 
195, ? 
Dilcent of dignities, See Deſcent of dignities, 
Diſcharge, On writs and proceſs, &c. is where a man 


confined by ſome legal writ or authority, doth that which | 


by law he is required-to do ; whereupon he is releaſed or 
d/charged from the matter for which he was confined. 
And if one be arreſted by a /atitat out of B. R. and the 
plaintiff do not file a SeAation againſt the defendant in 
priſon in two terms, he ſhall be diſcharged on common 
bail. 1 Lill. Abr. 470. Alſo where a defendant on ar- 
reſt is admitted to hail, if the bail bring in the principal 
before the return of the ſecond ſeire facias iflued out 


azainſt them, they ſhall-be diſcharged. Mich. 24 Car. 


2. B. R. If an obligee diſcharges one joint obligor, where | 


ſeveral are jointly bound, it di/charges the others. March 

129. And a man may diſcharge a promiſe made to himſelf, 
ce Cro, Fac. 483. See Afquittal, Utequittanre, 

ad Habeaz coppus. mn 
Diiclatmer, (from the French clamer, with the pri- 

ative ds) Is a plea containing .an expreſs denial, re- 

OT or diſclaiming ; as, If the tenant ſue a replevin 
pon a 


laying, That he holds of him as of his -lord, and that 


© Alttrained for rent not paid, or ſervice not performed ; | 


then the tenant, denying to hold of ſuch Jord, is faid to 
claim; and the lord proving the tenant to hold of him, 
ine tenant loſeth his land. Alſo a man denying himſelf 


ty " a the blood or kindred of another in his plea, is 
5 


« a 


n 
J 


iſtreſs taken by the lord, and the lord avow, | & 


: 
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 faid to diſclaim his blood. See Cote. on Littl. fol. 162; 


and Fit, Nat, Brev. fol. 1 
felony diſclaim ng; being cleared,  he- loſeth them. 
See Broke and /New Book of Entries tit. Diſclaimer, and 
Staundf. Pl, Cor, Flo 186, In Chancery, If a defendant 
by his anſwer diſclaim the having any intereſt in the 
in queſtion, this is alſo called a diſclaimer. Cowel, edit. 
I727. 

Leſlee for years is plaintiff in replevin, the defendant 
ayows upon A. a ſtranger as his tenant, who comes and 


7. If a man arriagned of 


ſays, that he is A. the tenant, and that the plaintiff is his * 


leflee for years; reſolved by all the juſtices in England, 
that 4. _ Join in aid gratis without proceſs, an 
both may diſclaim, and that the olaintiff ſhall recover his 
damages, \and the defendant ſhall be in miſericordia. In 
the caſe of tenant at will; where there is a joinder in aid 
to him in replevin, no diſclaimer lies for him in this caſe : 
for he loſes nothing. Fenk. 56. pl: 3. 3 

Lord, meſne, and tenant in replevin, the meſne cannot 


diſclaim ; for a writ of right, upon a diſclaimer, demands 


the land, and he has it not; and the lord has no benefit 
by diſclaimer ; for the tenant cannot loſe his tenancy by 
the diſclaimer of the meſne, and the lord has not more 
or- better, or other ſervices than before the diſclaimer. 
A writ of right of diſclaimer lies, where both meſne and 


tenant diſclaim ; if the diſclaimer be in a court of record, 
a writ of right lies upon the diſclaimer. Fenk. 143. pl. 


A. grants an annuity to B, pro confilio impendends ; upon 
a writ of annuity againſt 4. A, may diſclaim to have 
counſel, and ſo extinguiſh the annuity ; but it is other- 


pro conſilio impenſo & ime 


Stat. 21 Fac. 1. c. 16, /. 5.. In all aQtions of treſ- 
paſs quare clauſum fregit, wherein the defendant ſhalt 


wiſe if the annuity was granted 
pendendo, TFenk. 236. pl. 14. 


diſclaim any title to the land, and the treſpaſs be b 


negligence or involuntary, the defendant ſhall be admitted - 
to plead a diſclaimer, and that the treſpaſs was by neg- 
ligence or involuntary, and a tender of ſufficient amends 
before the action brought; and if the iſſue be found for 
the defendant, or the aingif be nonſuited, the plaintiff 
ſhall be barred from the ſaid ation, and all ſuits con - 


For other matters, ſee 8 Vin, Abr. tit. 


cerning the ſame, 
Diſclaimer. 


Form of a difclaimer of executorſhip. 


HIS Indenture tripartite, made the day, &c. between 
{ . of, &c. of 
the ſecond part, and L. B. of, &c. of the third part, 
. B. late of, &c. duly made and publiſhed his 
laft will and teſtament in writing, bearing date, &c, and 
thereby deviſed ( among ft other things) all that meſſuage, &c. 
to the ſaid L. B. and alſo gave and bequeathed, &c. and 
made the ſaid A. B. and C. D. executors and truſtees of 
his ſaid will, as in and by the ſaid will may more fully ap- 
| And whereas the ſaid T. B. ſoon after the making 
and publiſhing of the ſaid will, died; and the ſaid A. Be 
hath refuſed to accept the ſaid executorſhip and truſt, and 
never ated therein, nor ever received any of the rents and 
profits of the ſaid meſſuage, or of the goods and chattels 0 
the teflator 'T'. B. but the ſaid C. D. alone proved the ſaid 
wilt, and took upon him the execution thereof ; Now this ins 
denture witneſſeth, that wp oo A. B. as a farther decla- 
executorſhip aforeſaid, and to 
free himſelf from the ſame, doth by hey preſents renounce 
and diſclaim the ſaid executor ſhip, and all the truſt repoſed in 


A. B. of, &c. of the firſt part, C. 
Whereas 


pear, 


ration of his not atting in the 


him by the LG recited will : And dath alſo by 
remiſe an 


of the 


Co 


Diſcontinuance, (D/continuatio,) (from the French 
diſcontinuer, that is, cefſare) Signifieth in the Common 


law: nothing elſe but an interruption, or breaking off, and 


| it twofold, diſcontinuance of poſſeſſion, and diſcontinuance of 
proceſs : The effe&t of diſcontinuence of poſſeſſion is this, 
8 E that 


y theſe preſents 
releaſe unto the ſaid C. D. his executors and 


adminiſtrators. all the eflate, right, title and intere/t of 
him the ſaid A. B, in .and to the ſaid premiſſes, by virtue 
faid recited will, or otherwiſe howſoever. In witneſsy 


thing 


that 
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that a man may not enter upon his own lands or tenements 
alienated, whatſoever his right be unto them, of his own 
ſelf, or by his own authority; but muſt bring his writ, 
| and ſeek to recover poſſeſſion by law ; as, it a man alien | 
the lands he hath in right of his wife; or if tenant in 
tail make any feoffment, or leaſe for life, not warranted 
by the ſtatute 32 H. 8. by fine or.livery of ſeifin ; ſuch 
bf Eliot ao are called diſcontinuances; which are indeed 
impediments to any entry, whereby the true owner is left 
only to his ation. Cowell, Sce Co. Rep. lib, 3. Caſe 
of Fines. fol. 85. 

Difcontinuance of an eftate in lands, ſignifies ſuch an 
alienation of the poſſeſſion, whereby he, who has a right 
to the inheritance, cannot enter, but is driven to his 
action. Co. Lit. 325. 

In ancient days abbots and prelates were ſuppoſed to 
be married to the church ; and as huſbands and repreſen- 
tatives of the church were allowed to have a fee in right 
of the church, that they might maintain aCtions, and 
hold courts within their manors and precincts ; therefore 
at Common law, a biſhop, abbot, or any other perſon 
ſeiſed in fee in right of his houſe or church, might have 
diſcontinued, and thercby put his ſucceſſor to his action 
to recover the right of poſleflion, Co. Lit. 325. b. Comp. 
Incumb. 484. ; SP 

But as the right of property was in the church, the 
biſhop could not alien without the conſent of the chapter, 
who repreſented the clergy of the dioceſe; nor could the 
abbot alien without the conſent of his houſe. Co, Lit. 


325. LF 
And at this day, by the 1 & 13 El:z. neither a biſhop, 
_ dean, maſter of an hoſpital, &c. can diſcontinue any of 
their poſſeſſions, or bar their ſucceſſors of the right of 
cntry. Co. Lit. 325, 342. 1 Rol. Abr. 633. £0, 
As to parſons, vicars, prebends, and others who were ' 
preſentatives, they were conſidered only as having a 
qualified right, and their eſtates by the Common law 
only an eftate for life, the fee being in obeyſance ; and 
therefore could not diſcontinue, or do any other act to 
_ the prejudice of their ſucceſfors, tho'* they could alien 
with the conſent of the patron and ordinary. Co. Lt. 
34le a. Dyer 239. pl. 41. Hetl. 88. | 
_ If a biſhop leaſes a parcel of the demeſnes of a manor 
for life, not warranted by the ſtatute of 1 Eliz. and after 
teaſes the manor to another for life ; the parcel fo leaſed 
ſhall pafs with attornment of the firſt letJee ; for the ſaid 
l-aſe did not make any diſcontinuance, but the reverſion 
thereof continued parcel of the manor. 2 Rol. Abr. 58. 

Tf tenant in tail makes a feoftment in fee; this is a 
diſcontinuance, for he has the right of poſleſhon inhe- 
ritable in him ; ſor altho' the ſtatute de donis preſerves 
the right of the inheritance to the iffue ; yet it does not 
preſerve the right of poſiefſion, and therefore the iſſue is 
put to his ation. Lt. ſee. 598. 

So if tenant in tail, remainder to his right heirs, 
makes a feoffment in fec ; this is a diſcontinuance. 1 
| Rel. Abr. 633. Cro. Car. 337, 405, 406. 

If tenant in tail be difleiſed, and releaſes to the diſ- 
ſciflor all his right ; this works no diſcontinuance; for 
a leaſc being a conveyance in ſecret cannot paſs the poſleſ- 
fion ; and therefore a conveyance, that cannot paſs the 
poſteffion, cannot paſs the right of poſlefion, Lt, ſer. 
598, 599. . 3 Co. 85. S. ÞP, 

But if tenant in tail be diſſeiſed, and releaſes all his 
right to the ditleiſor, and binds himſelf and his heirs to 
warranty, and dies and the warranty deſcends upon the 
iſlue in tail, this is a diſcontinuance, by feaſon of the 
warranty. Lit. ſe. bot. 3 Co. 85. 8. P, 

If tenant in tail 1caſes for years, and after levies a fine 
this is a diſcontinuance, for a fine is a feoffment upon re- 
cord, and the freehold paſles, Co. Lit, 332. a. 1 Bulft, 
102. 2 Rol, Rep. 484. 

But if tenant in tail leaſes for his own life, and after 
levies a fine, this is no diſcontinuance, becauſe the reyer- 

\ ſion expeRtant upon an eſtate of freehold, which lies only 
| in grant, paſſed thereby. Co. Lit. 332. 

If tenant in tail leaſes for the life of the leflee, by this 
the tail and reverſion thereupon is diſcontinued ; and if 


| another, and the tenant for life a 
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ttorns; and after the 


tenant for life dies, leaving the tenant in tail; &c, this ; 
« this is 


a diſcontinuance in fee, Lie. ſeft. 620, 
If tenant in tail leaſes for life, the remairider jh fe 


this is an abſolute diſcontinuan | 
' ; | ce, thongh the ok 
1s not executed in the life of tenant I T Sarys 


one eſtate, and paſſeth by one liver 
o_ : _— in tail leaſes for th 
32 2. 8. this is no diſcontinuance of the {| 
phony Tn, becauſe it is authoriſed by af 
m n . C o . we 
Li. - bo P"_ every man : conſent is involved, (y, 
. tenant in tail leaſes for life, and after diſſe; 
for life, and makes a feoffment in fee, and the  dhymag 
though the fee was executed, 


and then tenant in tail dies, 
yet becauſe it was not executed by lawful means, it is no 
333+ 0. 


e, 
n tai], becauſe all "4 
y. Co. Lit. 333, 6. 

ree lives, accordin to 


diſcontinuance. Co. Lit. 
If there be tenant for life, remaind 
in tai], &c, and tenant for life, 
der in tail levy a fine, | 
of the remainders, 


er in tail, remainder 
r lite, and he in the firſt remain- 
this is no diſcontinuance of either 
lers, becauſe each of them paſſed only what 
he lawfully mg I Co. 79. a. Co. Lit. 302.6, Cro 
Eliz. 827. oor 034. Owen 129. 

"BF tenant in tail enfeoffs the donor, this is not an 
diſcontinuance, becauſe the donor hath the immediate 
eſtate, and it operates as a ſurrender ; it paſſes no more 
than it lawfully may paſs. Lit, /. 625. 1 Co. 140, 


If the donee enfeoff the donor and a ſtranger, this is a 
diſcontinuance of the whole land. Co. Lit, 335+ @, 

If a man covenants to ſtand ſeiſed to the uſe of him- 
ſelf for life, remainder to his wife for life ; the remain- 
der to the heirs males which he ſhall get on the body of 
his wife, remainder to his eldeſt ſon by a former wife, 
&c, and after the huſband and wife levy a fine with war- 
ranty, and die without iflue, this is no diſcontinuance of 
the remainder, becauſe the eſtate-tail was not executed, 
by reaſon of the intervening eſtate limited to the wife, 
which eſtate is not drowned, but remains diſtin&. 1 Lev. 
30. Raym. 36.8. C. 1 Sid. 83. 8. C. 

If a man has the right of poſſefſion, and is not poſſeſſed 
by virtue of the intail, he cannot diſcontinue otherwiſe 
than by warranty, Lit. /. 637, 641. Carth. 110. S. P. 

As if there be grandfather, father, and ſon, and the 
grandfather is ſeiſed im tail, and the father difſeiſes the 
grandfather, and makes a feoffment in fee, and dies, 
this works no diſcontinuance, becauſe the father was not 
poſſeſſed of the intail, but of a fee-ſimple by diſſeifin, 
[which was ſubje&t to the entry of the tenant in tail ; and 
conſequently the alienee is ſubje& to the entry of the iſ- 
ſue in tail, inaſmuch as the father, who made the aliena- 
tion, had only the naked poſſeſſion by difleiſin, and not 
the right of poſleſſion by virtue of the intail. Lit. ſee. 
658. 1 Rol. Abr. 634. Raym. | | _ 

So if tenant in tail leaſes to one for life, and hath iſſue, 
and dies, and the reverſion deſcends to the iſſue, and 
the iſſue grants the reverſion to another in fee, and the 
tenant for life attorns, and dies, and the grantee enters, 
and is ſeiſed in fee in the life of the iſſue, and the ue 
in tail hath iſſue a ſon, and dies, this is no diſcontinu- 
ance; but the ſon may enter, &c, for that his father had 
never any thing in him by force of the intail. £7. ſet. 
638. 
| 5x0 if there be tenant for life, the rem tay, © 
he in remainder enters upon the leſſee, and difſeiſes him, 
and makes a feoffment over, that is not any Girontine- 
ance, becauſe he never was ſeifed by force of the intall. 
1 Roh. Abr. 634. | 
| But if there be leſſee for years, Fug 
to F. S. and F. S. enters upon the leſlee, and make: 
leaſe for life, or feoffment in fee, this 15 2 diſcontinu- 
ance, for he was ſeiſed by force of the intail at the £11 
of the feoffment. 1 Rol, Abr. 634. , 


ainder in tail, and 


the remainder in tail 


his wife's eſtate, 


No at of huſband ſhall diſcontinue 
32 H. 8. c. 28. . 6, 7. 


No diſcontinuance by women © 
huſbands, 11 H. 7.c, 20, 32. H. $.c 
Bac, Abr. g1, 92. 


f lands come from their 
3G. /. 2 See 2 


Nor: 


the tenant in tail by deed grants his reverſion in fee to 
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kai by te ant in tail of fee farm rents to bar the 
hi veſted by the ſtatute, 22 & 23 Gar. 2. c 24. 
! » 


Ri ither matters, ſee Co. Lit. 325 fo 347, and &'V in. 
vr, and 2 Bac, Abr. zt Diſcontinuance. | | 
Silcontinuaace of proceſs, 1s when the opgortu- 
yy Of proſecution is loſt for that time ; or the plaintiff 

0's rnifjed the court, &'c. and every ſuit, whether civil 

5 *-atinal; and every proceſs therein, ought to be pro- 

od continued from day to day, &c. from its com- 

mencement to Its concluſion ; and the ſuffering any de- 


fult or gap berein, is called a diſcontinuance : "I'te con- 


cinuance Of the ſuit by improper proceſs, or by giving 
the party an illegal day, 1s properly a miſcontinuance 
; Hawk. 298. Where an action is long depending, and 
continued trom one term to another, the cont?nuances, 
mult be all entered, otherwiſe there will be a driſcontinu- 
incz ; whereupon a writ of error may be brought, &c. 


1 Nelf. Abr. 060. If the plaintiff in a ſuit doth no= 


thing, it 15 2 diſcontinuance, and he muſt begin his ſuit 
again : And where it is too late to amend a declarations 
7; or the plaintiff is adviſed to proſecute in another 
court, he 1s to diſcontinue his ſuit, and proceed de novo. 
Um, Law com. plac. 171. But diſcontinuance of an 
ation, is not perfect till it is entred on the rol], when 
tis of record, Cro. Car. 236. the plaintiff cannot dif- 
continue his action after a demurrer joined, and entered ; 
orafter a verdict, or a writ of inquiry, without leave of 
the court. Cro. Fac. 35. 1 Lill. Abr. 473. In actions 
of debt or covenant, after a demurrer joined, the court 
will give leave to diſcontinue, if there be an apparent 
cauſe; 3s if the plaintiff through his own negligence 1s 
in danger of lofing his debt : But if the demurrer be 
argued, then he ſhall not have leave to diſcontinue; nor 
where he brings another action for the ſame cauſe, and 
this is pleaded in abatement cf the firſt ation. Sid. 84- 
It has been ruled, upon a motion to diſcontinue, that 
the court may give leave after a ſpecial verdict ; which 1s 
not complete and final; but never after a general ver- 
dit, 1 Salk, 178, 1 Nelſ. 663. An appeal may as 
well be diſcontinued by the defect of the proceſs as pro- 
ceding in it, as it may be by the inſufficiency of the ori- 
gina writ, &c. for by ſuch defect, the matter depen- 
ing is as it were out of the court. 1 Lill. 423. A - # 
wmtinuance or miſcontinuance, at Common law reveries 
a judgment given by default ; and d:ſcontinuance upon A 
demurrer is error ; buta miſcontinuance after appearance 
is not ſo, $ Rep. 150. 46 Ed. 3. 3o. Diſcontinuance 
of proceſs is helped at Common law by appearance : 
And by ſtat. 32 H. 8. cap. 3&. all diſcontinuances, miſ- 
continuances and negligences therein, of plaintiff or 
defendant, are cured after verdict. 2 Danvers 352+ | 
Plaintiff, though an adminiſtrator, cannot dilcontinue 
without payment of coſts : per curs 1 Barnes 110+ 
Plaintiff moved to diſcontinue upon payment of coſts 
after judgment given on demurrer for the plaintiff (but 
not entred upon record), and a writ of error brought, 
and bail put in thereupon ; the court refuſed to make A 
rule to dilcontinue without payment of coſts on the writ 
of error, 1 Barnes 110; © | 
Plaintiff obtained a rule to diſcontinue on payment of 
. Colts, Defendant moved to diſcharge the rule upon aſh- 
Qyit that he had been a ſecond time arreſted for the 
lame cauſe of ation before the rule was obtained. The 
court refuſed to make any rule. Plaintiff may diſconti- 
nue at any time, 1 Barn. 110; 
| Caſe in replevin, the avowant had juſtified under a 
iltreſs for rent, Plaintiff demurred to the wnry; and 
upon gs the demurrer coutt gave judgment for the 
wowant, £yre afterwards moved for plaintiff to diſ- 
continue ; court denied the mbtion. The queſtion de- 
gra upon demurrer beihg upon the conſtruction of 


the att of parliament, which is the merits of the cauſe. 
! Barn. 1x1. 


laintiff had obtained a riile to diſcontinue (which 
p in the following manner, ( viz. ) that 


f hall diſcontinue, and ſhall pay coſts, &c. upon 


was drawn uv 
plaintj 


| 


-D I 'S 


an afhdayit that defendant being indebted to plaintiff, a 
writ was iſſued againſt him; but defendant haying paid the 
money before the arreſt, the Sheriff's officer to whom the 
warrant was delivered, was eountermanded from proceed- 
ing, notwithdanding which he arteſt-d the defendant, 
who thereupon brought an ation for falſe impriſonmetit 
in the court of King's Bench, The coſts upon the rule 
had been paid, but the diſcontinuance was riot entred 
upon record. The court thought the rule not drawn up 
in common form, which is, that the plaintiff have leave 
or be at liberty to diſcontinue ; and therefore diſcharged 
the rule, The aCtion brought in the King's Bench ap- 
peared to be vexatious, and plantiff, by diſcharging his 
rule to diſcontinue, had an opportunity of pleading the 
action in this court ſtill depending; or juſtify under the 
capias, as he ſhould be adviſed. x Barn. 111, 112. 

A ſc. fa. was ſued out by plaintiff to revive a judg- 
ment recovered by plaintiff's inteſtate. Defendant cra- 
ved oyer of the letters of adminiſtration, which being 
defective, plaintiff dropped the proceeding on {«. fa: 
and having procuxed ſufficient letters of emi ration, 
brought an action of debt on the judgment in the court 
of King's Bench. Defendant pleaded the writ of ſci. fas 
pending in this court in abatement, and plaintiff replied 
a diſcontinuance ( entred without leave of the court. ) 


Detendant moved to ſet aſide the diſcontinuance, and 


the queſtion was, whether or no plaintiff could diſconti- 
nue without leaye of the court ? "The practice was vari- 
ouſly reported ; and it not appearing, whether the roll 
whereupon the diſcontinuance was entred was brought in 
betore or after the plea in the King's Bench, the rule to 
ſhew cauſe why the diſcontinuance ſhould not be ſet aſide 
was diſcharged, plaintiff conſenting to pay coſts of the 
plea in abatement, and that defendant ſhould be at liber- 
ty to plead de nova. 1 Barn. 112, 113; 

No ſuit ſhall be diſcontinued by the death of the 
King, or by the death, &c, of the juſtices, 1 Ed. 6. 
C. To | | , 

A new commiſſion ſhall not diſcontinue any proceed- 
ings, L Ed. 6. c. T: / 6. 11 H,6.c.6. 

iſconti 


Writs not to be nued for not holding certain 
days of return in 1660, 12 Car. 2. c. 3. 


Proceſs not diſcontinued by King's death, i Ann. ft. 
I. cap. 8. þ 4. f ; 

For other matters, ſee Et2or and Proceſs, | 

Dilcontinuance of plea, Is where divers things ſhould 


be pleaded to, and ſome are omitted ; this is a diſcontinu- - 


ance. 1. Nelſ. Abr, 660, 661, If a defendant's plea 
begiri with an anſwer to part; and anſwers no more, it 
1s a diſcontinuance ; and the plaintiff may take judgment 
by m1 dicit, for what is not anſwered : but if the plain- 
tiff plead over, the whole aCtion is diſcontinued. 1 Salk. 
139. Debt upon bond of 500 /. the defendint 2s to 
250, part of it pleads payment, &c. and upon demurrer 
to this plea, it was adjudged, that there being no anſwer 
to the reſidue; is a diſcontinuance as to that, for which 
the plaintiff ought to take judgment by #:/ dicit. 1 Salk. 
180: Whete no anſwer is given to one part, if the 
the plaintiff pleads thereto, he cannot have judgment ac- 
cording to his declaration, ; for which reaſon it may be 
a diſcontinuance of the whole, 1 Nel/; 660. But this is 


helped after verdict by 32 H. 8. c. 30. See Amend: 


menr, 


Tiſcovert; Is uſed irl the law for a woman unmarried, 
or a widow ; one not within the bonds of matrimony, 


Law Fr. Dit. | 
Ditcovery, Is the a&t of revealing or diſcloſing any 


| matter by defendant in his anſwer to a bill filed againſt 


him im the court of equity, 


A man is not bound to difcovcr what may ſubje& him 
to the penalty of an a# oC parliament. Vern. 109. pl. g8. 
Mich. 1682. Bird; v. Hardwick, _ 

Defendant ſhal! not diſcover any thing againſt himſelf 
to charge himſelf with the penalty of a bond of arbitration, 
Chan. Rep. 142. t5 Car. 1 Biſhop v. Biſhop. 


The huſband deyiſed to his wife an eſtite ahd intereſt 


in ſeveral goods and things, to be held and enjoyed by her 
during her widowhood. On a bill brought againſt her to 
diſcover, whether married or not, it order to pfove a 

for fetture 
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Ut wot of her eſtate, ſhe demurred, and the bill was 


diſmiſſed, 2 Chan. Rep. 68. 24 Car. 2. Monnings v. 

Monnings. | 
| A bill was to diſcover, whether the defendant. did not 
conceal the cuſtoms and exciſe upon 260 caſks of currans 
imported, and had endeavoured to corrupt the cuſtomhouſe 
officers by promiſing 401. reward to conceal it, On de- 
murrer by the defendant, the court inclined to think he 
ſhould not be compelled to make a diſcovery, unleſs the 
Attorney general waived the proceeding for all forfeitures. 
Arg. Comyns's Rep. 664. cites Hard. 137, 138. (Hill. 
1658. in Scacc.) The Attorney general v. Mico. | 

The difference is between cauſes criminal and civil; if an 
offender be once legally convicted of an offence, whereby he 
ought to = ett his eſtate, then it 1s lawful and proper to 
prefer a bill to diſcover what eſtate in lands and goods he 
then had; as in caſe of an outlawry or attainder, &c, for 
that the effect of ſuch a bill is only to diſcover what is 
forfeited already, and not to diſcover a cauſe of forfeiture, 
Arg. Hard. 145. in the S. C. 

A bill for zithes; defendant demurred becauſe he had 
not offered by his bill to accept of the ſingle value, and 
yet alledged in his bill that the defendant had carried away 
the corn, &c. without ſettihg forth the tithes according 
| to the /atute, It was urged for the defendant, that 
ſhould he anſwer, the plaintiff would preſently go to law, 
and give his anſwer in evidence, and recover the treble 
value of the tithes, and a court of equity ought not to 
aſſiſt in recovering a penalty, nor compel a diſcovery of 
a forfeiture; but over-ruled, the plaintiff in this caſe 
being only executor of a arſon, and not the parſon him- 
ſelf, and ſo not intitled to a forfeiture on the ſtatute. 


Vern. 60. pl. 57. Mich. 1682. Anon. 


Bill was brought to diſcover /imony ; defendants de- 


murred, and the demurrer was allowed. Ch, Prec. 214. 
pl. 176. Hill. 1702. Attorney general for Hindley v. Sun- 
dell, Heaketh & aP. | | OL 

If A. fleals goods from B. and ſells them to C. and 
A. takes them from C. the wvendee, C. may ſue A. in 
equity to diſcover his title to thoſe goods, and 4. ſhall 
be inforced to anſwer. Holt's Rep. 50. pl. 6. Mich. 
5 Ann, in the caſe of Gawne v. Grandee, | | 

Where ſeveral are partners in an unlawful or clandeſ- 
tine trade, and one of them brings a bill of diſcovery againſt 
the other, it is no good plea that their anſwer may ſubject 
them to the penalty of an a& of parliament ; for by their 
going on in ſuch trade, they ſeemed to have intirely 
waived that unlawfulneſs as between themſelves ; ſo the 
plea was diſallowed, and they were ordered to anſwer. G, 
Equ. R. 116. Hill. 12 Geo. 1. Goſcoyne v. Sidwell. 

In an action on the caſe a verdict paſles againſt the 
plaintiff for want of being able to prove a letter wrote to 
bim by the defendant ; the plaintiff brings a bill to clear 
up this matter ; defendant pleads the verdict, and that the 
effect of the letter was given in evidence at the trial, and 
demurred for want of equity, and plea and demurrer aJ- 
lowed. Chan, Caſes 65. Hill. 16 & 17 Car. 2. Sewell 
v. Freeflone. See B Vin, Abr. tit, Diſcovery. 

TDilcount, or ſtoppage, or ſetting off mutual debts one 
againſt another, See the ſtatutes 2 Geo, 2. c. 22. and 
$ Geo. 2. c. 1. under tit. Debt and debto2s, and 8 /zr. 
_ Abr. tit, Diſcount. | | 

Tiſcretion, (Diſcretio,) When any thing is left to any 
perſon to be done according to his diſcretion, the law in- 


tends it muſt be done with ſound diſcretion, and according | 
to law: And the court of B. R. hath a power to redros | 


things that are otherwiſe done, notwithſtanding they are 
left to the diſcretion of thoſe that do them. 1 Lil. Abr. 
477. Diſcretion is to diſcern between right and wrong : 
and therefore whoever hath power to aCt at. diſcretion, is 
bound by the rule of reaſon and law. 2 I[nft. 56, 298. 
And though there be a Hatitude of Jiſcretion given to one, | 
yet he is circumſcribed that what he does be neceſlary | 
and convenient ; without which no liberty can defend it. 
Hob. 158. The aſſeſiment of fines on offenders commit- 
ting affrays, &c. and the binding of perſons to the | | 
behaviour, are at the diſcretion of our judges and juſtices 
of peace. 1 Hawk. P.C. 132, 138. And in many 


caſes, for rimes not capital, the judges have a diſcreti- 


y 


| * C. 22. 
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gary _ to inflit corporal p 
ers. 2 41awk. 445, Infants, & 

diſcretion, are not puniſhable for i opts gens - 
diſcretion is a good exception againſt a witneſs, Tia 


434+ | 

; : pg Deſcus, A deſk or leaning ſhelf. Cowell, ed, 
\ Distranchile, To take away from any 

vilege or freedom. Stat. 14 Car 

trary to enfranchiſe. And cotperations how 

franchiſe members, for doing any thi 2 yeoiredorinay 

, ing any thing again{t their oaths . 

but not for contempts, &c, 11 Rep. 98. : 

9-4 9g perlons, Not to hunt in park or warren, 1 

Informations againſt them, in wha 
"a and proceeded upon, 9 Gre. I, 4 oo : + wb. — 

once | ui 
Weg F 7% &c, of them where guilty of elony, 9 Gee, 

Perſons wounded or killed in apprehendin 

their map and adminiſtrators, how rewar 
12. | 

-Profecutions muſt be within three years, and the trial 
ay be in any county, g Geo. I. c. 22. //, 1 3, 14. 

ee Black Ar and Felony, 

Diſhericon (Fr. Difheritement ) Is an old word, ſigni- 
fying as much as difinberiting. It is uſed in the ftatute 
of vouchers, made 20 Ed. 1. Our Lord the King conſidering 
his own damage and diſheriſon of the crown, &c. and in 8 
Rich. 2. c. 4. 

Ditheritoz, Is one who diſinherits, or puts another out 
of his freehold,—The ſheriff ſhall forthwith be puniſhed 
8 F- pings of our Lord the King and his crown, Stat, 

s I. C, 39+ 

Dilme quinquinal, See Muinquinal diſmes, 

Dilmes, Decime, Are tithes, and ſignifieth the tenth 
part of the fruits of the earth, or beaſts, or our labour 
due unto God ; and ſo conſequently to him who is of 
the Lord's lot, that is, our paſtor. It ſignifith alſo the | 
tenths of ſpiritual livings yearly given to the prince, cal- 
led a perpetual diſme, 2 & 3 Ed. 6. c. 35. which in an- 
cient time were paid to the pope, till pope Urbane gave 
them to Richard the Second, to aid him againſt the 
French King Charles, and thoſe others who upheld 
Clement the Seventh againſt him. Polydore Virgil. Ang. 
Hift. lib. 20, Laſtly, It ſignifieth a tribute levied of the 
temporality. Holinſhed in H. 2. f. 111. Tithes are 
of three ſorts, predial, perſonal, mixt : Predial tithes are 
of things that came of the ground only, as corn, &c. 
Perſonal tithes are paid of ſuch things as come of the ]a- 
bour and induſtry of man's perſon, as buying and ſelling, 
&c. Mixt tithes are of calves, lambs, pigs, and ſuch 
like. See Tithes, 

Dilparagement, Diſparagatio, Is in a legal ſenſe uſed 
eſpecially for matching an heir in marriage under his or 
her degree, or againſt decency, See. Cowel's Inſlitutes, 
-rq De Nuptiis, ſe. 6. Cs. on Littl., fil. 107. Lit. 
iD. 2. Ce. 4 

TDiſpauper, When any perſon by reaſon of his po- 
verty, atteſted by his own oath, of not being worth 5/. 
his debts being paid, is admitted to ſue in forma pauperis 
if afterwards before the ſuit be ended, the ſame party 
have any lands, or perſonal eſtate fallen to him, or that 
the court, where the ſuit depends, thinks fit for that or 
any other reaſon, to take away that privilege from him, 
then he is ſaid to be di/paupered, 1. e. put out of the Ca- 
pacity of ſuing in forma pauperis. Cowell, edit. 1727: 
See Founa pauperts, . 

Tilpenſa, A buttery. Habere debet uxor ſud cuftodia 
ſua claves diſpenſe ſue arche ſue & ſcrinii ſul. Bract, 
lib. 3. tract. 2. cap. ZI. par, 9. | 

Tiſpenſation. By the Rat. 25 2. 8. c. 21. The 
archbiſhop of Canterbury has power of diſpenſing "yy 
caſe, wherein diſpenſations {on contrary to the law 0 
God) were formerly granted by the ſee of Kome; and wy 

rant diſpenſations to the King, as well as to his _ 9 
But ſuch 7" x ſhall not be granted out of the reallms 
&c. And during the yacancy of the ſee of Canterbu1)s 
the guardian of the ſpiritualties may grant diſpenſation: 
The archbiſhop of Canterbury grants «iſper/ati9%s, not only 


+ 1 | 
uniſhment on the offen.. 


one his pri- | 
It is con- 


them, or 
ed, 9 Geo, 
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| his own province, but in the province of York, and the 
biſhop. of Yorks .and other biſhops, diſpenſe as they 
arc wont to.do, by the Common law and cuſtom of the 
jaw TWord's Inſt. 26. Every. biſhop of common right 
i the power of inſtitution into benefices, and of dif- 
lng *1 common Caſes, &c. '-tbrd. 505, Diſpenſations 
"be -onfirmed under the great ſeal, 28 2. B. c. 16, 

© Excledaltical courts. Plurality, Reſidence, 
Diſpenſarions ol the king. If a diſpenſation; by the 
archbiſhop of Canterbury is to be in extraordinary matters, 


or in 2 caſe that is new, the King and his counſel are to | 


he conſulted ; and it ought to. be confirmed under the 
broad ſeal- The Krng's authority to prant diſpenſations, 
emains as it d1d at Common law, notwithſtanding the 
tar, 25 1d. 8: 1 Cro. 542, 601: The aprnſation of 
the King, & + makes a thing prohibited, lawful to be done 
by him whRO hath it : But malum in ſe will not admit of 
z diſpenſattone March Rep. 213. Where the ſubject 
hath an immediate intereſt in an act of parliament, the 
King cannot diſpenſe with it ; but where the King 1s in- 
ow # with the management, and the ſubject intereſted 
by way of conſequence only, he may. March 214, 216. 
When an offence wrongs none but the K7xg, or if the 
ſuit is only the King's for the breach of a penal law, that 
'« not to the damage of a third perſon, the Ang: may 


diſpenſe : But in caſe the ſuit is the King's, for the be- 


nefit of another, he cannot. YVaughan 344, 334z 3393 


&c. | t 
Diſpenſation by non obſfante, If any ſtatute tends 
to reſtrain ſome prerogative incident to the perſon. of the 

| King, as the right of pardoning, or of commanding the 

ſervice of the ſubje&t for the public weal, &c. which 
are inſeparable from the King ; by a clauſe of non eb/tante 
he may diſpenſe with it. 2 Haw, 390. But as in the 
reign of King James 2. the diſpenſing power was carried 
fo high as to render the execution of our neceſſary Jaws in 
2 manner dependant on the pleaſure of the Prince ; by 
ſat, 1 WW. & M. eff. 2. cap. 2. it is enacted, that no 
diſpenſation by non obſlante of, or to any ſtatute, or any 
part thereof, ſhall be atlowed ; but that the ſame ſhall be 
held void, and of none effect, except a (4 wo enNg be al- 
lowed in ſuch ſtatute, The diſpenſation by non obflante 
was brought into this Kingdom by the Pope ; and firſt 

uſed by Hen. 3. Pryn's Animadver. on 4 Inft. fol. 129. 
Dilperionare, To diſparage, or ſcandalize. Non es 

diſperſonatus- m1hi mini/trando cum ſis filius comitis, ego 

Regis & Reging. Cowell, edit. 1727. WM.” 

| Diſrationare, and Dirationare, (Fr. deſrener,) To 

juſtify or make good the denial of a fat. Eft contrarium 
ratrcinando afſerere, vel quod afſertum eſt ratiocinando de- 
firure, We now call it traverſare, or traverſe. Dira- 
tlnare ſe has been uſed to clear one's felf of a crime. 
vet Gloſſ, in decem Scriptor. and Deraign. Sciatis me de- 
aſe Deo'& eccleſie & Roberto epiſcopo Lincolnie 12 bovatas 
terra, quas Radulfus Baſſet diſrationavit eſſe in dominto meo. 
lon. 3 tom, p. 265. 

Dilleiin, ( Diſſeiina,) Signifieth an unlawful diſ- 
poſſeſiing a man of his land, tenement, or other im- 
moveable or incorporcal right. Cowell. It is where a 
man enters into any lands or tenements, where his entry 
 Bnotcongeable, and ouſts him which hath the freehold ; 

othat it differs from an abatement, which is the entrance 

2 ſtranger into lands, of which an anceſtor died ſeiſed 

ore the heir has entered ; ſo that there is not properly 

” atual ouſter committed of the perſon that was ſeiſed of 

ue freehold, as there is in caſe of ciſſeiſin ; but the entry 

of the perſon who has the title to the freehold is prevented ; 

_ ke manner a difleiſin differs from an intruſion, which 
3 when an anceſtor dies ſciſed of any eſtate of inheritance 

*xpeCtant on an eſtate for life, and then tenant for life 

"es; and between the death of the tenant: and entry of 

ond, a ſtranger interpoſes and intrudes, ard fo gets 

9 Ron of the freehold ; ſo that it is rather a prevention 

f OG heir's entry, than an actual ouſter of him of his 
TH Lit. ſe. 279. Co. Lit. 181; 277- | 

ik \ Buldand and wife purchaſe lands in fee, and then 

rg uſdand is attainted of felony, and the King ſeizes' 

h and, and afterwards the lord of whom it is held, hath 
yo 'uggeſtion delivered to him out of the hands of. 


DES 


the Kirig, as his proper eſcheat ; this is a difſeiſin of the 
wife who was jointenant with the huſband, for the lord 
got poſleſfion of the freehold by his miſrepreſentation' of 
the nature of-the eſtate to the Ring ; which being a ma- 
nifeſt aCt of injuſtice and falſhood, the poſſeſſion acquired 
by it muſt be looked upon as an acquiſition of the ſame 
nature with a poſſeflion gained by open and avowed vio- 
lence; and ſo a difſeiſin. 1 Rol, Abr. 658, ES. 

A man has a houſe, and locks it, and departs, and 
another comes to the houſe and takes the ring of the 
houſe in his hand, and ſays that he claims the houſe ts 
himſelf in fee, without making any entty into it, this is 
a diſſeiſin of the houſe; for the claim he made upon 
ya the ring'into his hand ſhews his intention in doing 
it to be a plain ſeiſin of the intire freehold, and confe> 
quently a difſeifin of the true proprietor ; and his non- 
entry into the houſe, upon his ſeiſing of it; will not qua- 
lify the intention of what he has done, fince his ſeifin of 
part, in the name of the whole, gives him whatſoever an 
entry could have done, and therefore ſuch an entry was 
| not neceſſary, 1 Rel. br. 659. ; 

A man has a mill, and 4; turns the water that uſed 
to ſerve the mill, ſo that it cannot grind ; this is a diſ- 
ſeiſin of the mill, for which an aſliſe lies againſt 4 
for to deprive a man of the means he has of obtaining 


the wes of his freehold, is in effec to difleiſe him of 
his freehold. Bro. Diſſeifin 25. | 


If A. cuts trees in his ſoil, and B. who has common 
there, ſays, that the ſoil is his, and commands him not 
to cut there, whereupon A. departs out of the land, this 
is no difleiſin in B, for he who has no right to a free- 


| hold cannot be ſeiſed of it by bare words only, which 


are fleeting and tranſitory, and do not amount to ſuch an 
act of notoriety and ſolemnity, as is required in gaining 
poſlefiion of a freehold, whereof ſtrangers are to take 
notice. 1 Kol. Abr. 659. Bro. Diſſeijm 42. 

If a man who has a right of entry into lands, in 


this is a difleiſin, ſuch hindrance of entry bein  equiva- 
lent to an actual ouſter of the freehold, 1 Bot, Abr. 


65 » q ; 8 

| if the King be ſeiſed in fee of the manor of B. and 
a ſtranger erects a ſhop in a vacant plat of it; and takes 
the profit of it without paying any rent to the King, 


ſtranger continues in the ſhop, and occupies. it as before, 
this is no diſſeifin ; for the firſt entry of the ſtranger was 
no diſſeiſin, but an intruſion on the King's poſlefſion ; 
for that the King's title appearing on record, the entry 


deveſt it out of him ; if then the King is not diſſeiſed, 
his conveyance of the freehold is ——_ and the grantee 
is ſeiſed by virtue of it, and conſequently cannot be ſaid 
to be difleiſed by the ſtranger who has made no en 
upon him after the King's conveyance, but only conti- 
nued the old intereſt which he had before the grant, and 
ſo remains an intruder ſtill, and liable to an a&tion of 
treſpaſs or eje&tment for it. 1 Kol. Abr. 659, Heb. 
322. Bro. Diſſeiſin 4+ oh, 
| Baron and feme ſeiſed in tail, the baron goes out of 
the country, and in his abſence the feme infeoffs A. in 
fee, this is 2 difleiſin of the huſband by A. becauſe the 
feoffment by the feme covert was void, and fo the entry 
under it tortious. Bro. tit, Difſerin 24. 
If a difleiſor makes a leaſe for. years or at will, and 
the difleiſee enters upon him, and then the leſſee re-en- 
ters, claiming by virtue of his leaſe, though that was 
only a term. for years, yet he is « diſſeiſor, becauſe he 
enters upon the proprietor of the ſoil, and ouſts him of 
his poſſeſſion, and that by virtue of a former difleiſin, ſo 
that the poſſeflion of the ſreehold cannot be ſuppoſed to 
be left in the diſſeiſee ; and therefore ſuch an entry muſt 
be equivalent to an avowed difleiſin, 1 Rel. Abr. 602. 
If a man enters into my land; claiming a leaſe for 


as no right, he is a diſſeiſor, the entry being unlawful, 
and the pretence of utle OR 1 Rol. Abr. 6602. © 
A ran makes a leaſe for years to another and his 


heirs, and the leſlce dies, and the heir claiming the term 


enters, 


coming thither is diſturbed and hindred from entring, 


and after the King grants over the manor in fee, . and the 


in pais, which is not an a&t of equal notoriety, will not 


9-48 or efiters as tenaht by ſtatute merchant, when he 
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Uo be of her eſtate, ſhe-demurred, and the bill was 
diſmiſſed, 2 Chan. Rep. 68. 24 Car. 2. Monnings v. 
Monnings. | 

A bill was to diſcover, whether the defendant did not 
conceal the cuſtoms and exciſe upon 260 caſks of currans 
imported, and had endeavoured to corrupt the cuſtomhouſe 
officers by promiſing 401. reward to conceal it, On de- 
murrer by the defendant, the court inclined to think he 
ſhould not be compelled to make a diſcovery, unleſs the 


Attorney general waived the proceeding for all forfeitures. 


Arg. Comyns's Rep. 664. cites Hard. 137, 138. (Hill. 
1658. in Scacc.) The Attorney general v. Mics, 

The difference is between cauſes criminal and ctvil , if an 
offender be once legally convitted of an offence, whereby he 
ought to forfeit his eſtate, then it 1s lawful and proper to 
prefer a bill to diſcover what eſtate in lands and goods he 


| then had; as in caſe of an outlawry or attainder, &c, for | 


that the effeCt of ſuch a bill is only to diſcover what is 
forfeited already, and not to diſcover a cauſe of forfeiture. 
Arg. Hard. 145. in the S. C. | | 

A bill for zithes; defendant demurred becauſe he had 
not offered by his bill to accept of the ſingle value, and 
yet alledged in his bill that the defendant had carried away 
| the corn, &c, without ſetting forth the tithes according 
to the /atute, It was urged for the defendant, that 
ſhould he anſwer, the plaintiff would preſently go to law, 
| and give his anſwer in evidence, and recover the treble 
value of the tithes, and a court of equity ought not to 
aſliſt in recovering a penalty, nor compel a diſcovery of 
a forfeiture; but over-ruled, the plaintiff in this caſe 
being only executor of a parſon, and not the parſon him- 
ſelf, and ſo not intitled to a forfeiture on the ſtatute. 


Vern. 60. pl. 57. Mich. 1682. Anon. | 


Bill was brought to diſcover /mony ; defendants de- 


 murred, and the demurrer was allowed. Ch. Prec. 214. 
pl. 176. Hill. 1702. Attorney general for Hindley v. Sun- 
dell, Heaketh & aP. 

If A. fleals goods from B. and ſells them to C. and 
A. takes them from C. the vendee, C. may ſue A. in 
equity to diſcover his title to thoſe goods, and A. ſhall 
be inforced to anſwer. Holt's Rep. 50. pl. 6. Mich. 
5 An, in the caſe of Gawne v. Grandte, W- 

Where ſeveral are partners in an unlawful or clandeſ- 
| tine trade, and one of them brings a bill of diſcovery againſt 
the other, it is no good plea that their anſwer may ſubject 
them to the penalty of an act of parliament ; for by their 
going on in ſuch trade, they ſeemed to have intirely 
waived that unlawfulneſs as between themſelves ; ſo the 
plea was diſallowed, and they were ordered to anſwer. G, 
Equ. R. 116. Hill, 12 Geo. 1. Goſcoyne v. Sidwell. 

In an action on the caſe a verdict paſles againſt the 
plaintiff for want of being able to prove a letter wrote to 
him by the defendant ; the plaintiff brings a bill to clear 
up this matter ; defendant pleads the verdict, and that the 
effect of the letter was given in evidence at the trial, and 
demurred for want of equity, and plea and demurrer al- 
lowed. Chan. Caſes 65. Hill. 16 & 17 Car. 2. Sewell 
v. Freeflone. See B Vin. Abr. tit. Diſcovery. _ 

Diſcount, or ſtoppage, or ſetting off mutual debts one 
againſt another, See the ſtatutes 2 Geo. 2. c. 22. and 
$ Geo. 2. c. 1. under tit. Debt and debto2s, and 8 /:x. 
Abr. tit. Diſcount. 

Tiſcretion, (Diſcretio,) When any thing is left to any 
perſon to be done according to his diſcretion, the Jaw in- 


tends it muſt be done with found diſcretion, and cording | 


to law : And the court of B. R. hath a power to redreſs 
things that are otherwiſe done, notwithſtanding they are 


left to the diſcretion of thoſe that do them. 1 Lill. Abr. | 


477. Diſcretion is to diſcern between right and wrong : 


and therefore whoever hath power to aCt at. di/cretion, is. 


bound by the rule of reaſon and law. 2 Inft. 56, 298. 
And though there be a latitude of Jiſcretion given to one, 


yet he is circumſcribed that what he does be neceſflary 


and convenient ; without which no liberty can defend it. 


Heb. 158. The afſeſiment of fines on offenders commit- 


ring aftrays, &c. and the binding of perſons to the good 
behaviour, are at the » of our and juflices 
of peace. 1 Hawk. P. C. 132, 1 


caſes, for rimes not capital, the judges have a diſcreti- 


And in many 


1 


| I. C. 22. 


| them to Rrichard the Second, to aid him againſt the 


- 8 


nary power to inflict corporal puniſhme WY't 
| nt on 

__ 2 Hawk. 445, ; fakes, Sc. under he ks oy 

7/cretion, are not puniſhable for crimes, and w—_ - 

diſcretion is a good exception againſt a witneſs. I” 


434+. | 
Dilc.1s, Deſcus, 
1727. 
Diskranchiſe, To take away fr bs 
vilege or freedom. Stat, 14 * Angra Py Alt © 4 
trary to enfranchiſe. And corporations have power wa Y 
franchiſe members, for doing any thing apainſt their oaths; 
but not for contempts, &c, 11 Rep. 98. ih 
1349 pertons, Not to hunt in park or warren, 1 
o Jo-Cx Ye | 
Informations againſt them, in what 
Hee and gy" upon, '9 Gre. I, c. i : ry o 
oncea . 
P ag &c, of them where guilty of elony, 9 Ges, 
Perſons wounded or killed in apprehending them, or 
their Ee and adminiſtrators, how rewarded, g Ger 
« 12; | ; 
Proſecutions muſt be within three years, and the trial 
" be in any county, 9 Ges. I. c. 22. |. I'3, 14. 
ee Black At and Felony, 
Diſheriſcon (Fr. Difheritement ) Is an old word, ſigni- 
fying as much as diſiheriting. It is uſed in the Rtatute 
of vouchers, made 20 Ed. 1. Our Lord the King conſidering 
his own damage and diſheriſon of the crown, &c. and'in 8 
Rich. 2. Cho | | 
Ditheritoz, Is one who diſinherits, or puts another out 
of his freehold.—The ſheriff ſhall forthwith be puniſhed 
as F- | awe of our Lord the King and his crown, Stat. 
3 yo IT. Co 39+ ; : 
Dilme quinquinal, See Muinquinal diſmes, 
Dilmes, Decime, Are tithes, and fignifieth the tenth 
part of the fruits of the earth, or beaſts, or our labour 
due unto God ; and fo conſequently to him who is of 
the Lord's lot, that is, our paſtor, It ſignifieth alſo the 
tenths of ſpiritual livings po given to the prince, cal- 
led a perpetual diſme, 2 & 3 Ed. 6. c. 35. which in an- 
cient time were paid to the pope, till pope Urbane gave 


A deſk or leaning ſhelf. Cowell, 44 


French King Charles, and thoſe others who upheld 
Clement the Seventh againſt him. Polydore Virgil. Ang. 
Hijt. lib. 20, Laſtly, It ſignifieth a tribute levied of the 
temporality, Holinſhed in H. 2. f. 111. Tithes are 
of three ſorts, predial, perſonal, mixt : Predial tithes are 
of things that came of the ground only, as corn, &c. 
Perſonal tithes are paid of ſuch things as come of the 1a- 
bour and induſtry of man's perſon, as buying and ſelling, 
Sc. Mixt tithes are of calves, lambs, pigs, and ſuch 
like, See Tithes. | 
Dilparagement, Diſparagatio, Is in a legal ſenſe uſed 
eſpecially for matching an heir in marriage under his or 
her degree, or againſt decency, See Cowel's Inſtitutes, 
- De Nuptiis, ſet. 6. Ce. on Littl, fil. 107, Lit. 
iD. 2. Ce. 4. ; | 
Dilſpauper. When any perſon by reaſon of his po- 
verty, atteſted by his own oath, of not being worth 5. 
his debts being paid, is admitted to ſue in forma pauperis, 
if afterwards before the ſuit be ended, the ſame party 
have any lands, cr perſonal eſtate fallen to him, or that 
the court, where the ſuit depends, thinks fit for that or 
any other reaſon, to take away that privilege from him, 
then he is ſaid to be diſpaupered, 1. e. put out of the ca- 
pacity of ſuing in forma pauperis. Cowell, edit. 17527» 
See Founa pauperts. ; 
Tilpenſa, A buttery. Habere debet uxor ſub cuſtodra 
ſua claves diſpenſe ſue arche ſue & ſcrini ſul. Bract, 
lib. 3. tract. 2. cap. 3I. par, 9. | 
Tiſpenſation, By the Rat. 25 H. 8. c. 21. Th 
archbiſhop of Canterbury has power of diſpenſing 1m any 
caſe, wherein diſpenſations {ox contrary to the law 0 
God) were formerly granted by the ſee of Rome; and may 
rant diſpenſations to. the King, as well as to his Tubes , 
But ſuch Fg ms. erngre ſhall not be granted out of ths rea'my 
&c. And during the vacancy of the ſee of Canterbury, 
the guardian of the ſpiritualties may grant dijpenſat: ”— 
The archbiſhop of Canterbury grants wiſpenſatians, not ny 
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.. his OWN province, but in the province of Yerk - and the 
- biſhop of York, and other biſhops, diſpenſe as they 
arc wont to do, by the Common law and cuſtom of the 
Wi" " Wnd's Inf. 26. Every biſhop of common right 
apes power of inſtitution into benefices, and of diſ- 
nos 1 common Caſes, &c. 'tbid. 505, Diſpenſations 
en onfirmed under the great ſeal, 28 21.8. c. 16, 
Ge eleialtical courts. Plurality, Reſidence, 
Diſpenſarions of the king. If a diſpenſation; by the 
bb1ſhop of Canterbury is to be in extraordinary matters, 
be \ caſe that is new, the King and his counſel are to 
Y "anſulted ; and it ought to be confirmed under the 
my ſeal, The King's authority to grant diſpenſations, 
emains 2s it d1d at Common law, notwithſtanding the 
Gat 25 H.$..-.1 Gro. 542, 601; The TER" of 
the King, &c, makes a thing prohibited, lawful to be done 
by him who hath It : But malum in fe will not admit of 
2 diſpenſatione March Rep. 213. Where the ſubject 
hath an immediate intereſt in an act of parliament, the 
King cannot diſpenſe with it ; but where the K:ng 1s in- 
[ed with the management, and the ſubject intereſted 
by way of conſequence only, he may. March 214, 216. 
When an offence wrongs none but the King, or if the 
fait is only the King's for the breach of a penal law, that 
not to the damage of a third perſon, the King may 
diſpenſe * But in caſe the ſuit is the K:ng's, for the be- 
nefit of another, he cannot. Yaughan 344, 334z 339 


Tc, | 

Diſpenſation by non obfante, If any ſtatute tends 
to reſtrain ſome prerogative incident to the perſon. of the 
King, as the right of pardoning, or of commanding the 
ervice of the ſubje&t for the public weal, &c. which 
are inſeparable from the King ; by a clauſe of non obſtante 
he may diſpenſe with it. 2 Haw, 390. But as in the 
reign of King James 2. the diſpen/ing power was carried 
ſo high as to render the execution of our neceſlary Jaws in 
2 manner dependant on the pleaſure of the Prince; by 
fat, 1 W. & M. ſefſ; 2. cap. 2. it is enacted, that no 
diſpenſation by non obſtante of, or to any ſtatute, or any 
part thereof, ſhall be allowed ; but that the ſame ſhall be 
held void, and of none effec, except a diſpenſation be al- 
lowed in ſuch ſtatute. The diſpenſation by non obſtante 
was brought into this Kingdom by the Pope ; and firſt 
uſed by Hen. 3. Pryn's Animadver. on 4 Inſt. fol. 129. 

Diſperionare, To diſparage, or ſcandalize. Non es 
difperſonatus mibi mini/trando cum ſis filius comitis, ego 

Regis & Reging. Cowell, edit. 1727. DO Oi 
- Diſfrationare, and Dirationare, (Fr. deſrener,) To 
juſtify or make good the denial of a fact. Eft contrarium 
ratocinando afſerere, vel quod afſertum eſt ratiocinanda de- 
frruere, We now call it traverſare, or traverſe. Dira- 
tlorare ſe has been uſed to clear one's felf of a crime. 
vee Gloſſe in decem Scriptor. and Deraign. Sciatis me de- 
aſſe Deo'& eccleſis & Roberto epiſcopo Lincolnie 12 bovatas 
terra, quas Radulfus Baſſet dilrationavit eſſe in dominio meo. 

ion. 3 tom, p. 265. 

Dilleiin, (Digeiſma,) Signifieth an unlawful diſ- 
poſicſiing a man of his land, tenement, or other im- 
moyeable or incorporcal right. Cowell. It is where a 
man enters into any lands or tenements, where his entry 
15 not Congeable, and ouſts him which hath the freehold ; 
fothat it differs from an abatement, which 1is the entrance 


a ſtranger into lands, of which an anceſtor died ſeiſed 


cfore the heir has entered ; ſo that there is not properly 
a aCtual ouſter committed of the perſon that was ſeiſed of 
the freehold, as there is in caſe of ciſſeiſin ; but the entry 
i the perſon who has the title to the freehold is prevented ; 
_ Nike manner a difleiſin differs from an intruſion, which 

5 when an anceſtor dies ſciſed of any eſtate of inheritance 
*xpectant on an eſtate for life, and then tenant for life 
red, and between the death of the tenant and entry of 
me neir, a ſtranger interpoſes and intrudes, and ſo gets 
Piktien of the freehold ; ſo that it is rather a prevention 
I ' heir's entry, than an aCtuil ouſter of him of his 
cehold, Lit. [a 279. Co. Lit. 181; 277. 


the \ uibond and wife purchaſe lands in fee, and then 


the land, and afterwards the lord of whom it is held, hath 


it yo ſuggeſtion delivered to him out of the hands of 


and is attainted of felony, and the King ſeizes 
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the King, as his proper eſcheat ; this is a difſeiſin of the 
wife who was jointenant with the huſband, for the lord 
got poſleſfion of the freehold by his miſrepreſentation' of 
the nature of the eſtate to the ing ; which being a ma- 
nifeſt aCt of ies and falſhood,; the poſſeſſion acquired 
by it muſt be looked upon as an noquilition of the ſame 
nature with a poſſeſſion gained by open and avowed vio- 
lence and ſo a difſeiſin. 1 Rol. Abr. 658. Eat, 

A man has a houſe, and locks it, 
another comes to the houſe and takes the ring of the 
| houſe in his hand, and ſays that he claims the houſe ts 
himſelf in fee, without making any entry into it, this is 
a difſeiſin of the houſe; for the claim he made upon 
aeeny + the ring into his hand ſhews his intention in doin, 
it to be a plain ſeifin of the intire freehold, and co:ſe= 
quently a difleifin of the true proprietor ; and his non- 
entry into the houſe, upon his ſeiſing of it; will not qua- 
lify the intention of what he-has.done, fince his ſeiſin of 
part, in the name of the whole, gives him whatſoever an 
entry could have done, and thereforc ſuch an entry was 
not neceſſary, 1 Rel. Abr. 659. 

A man has a mill, and A; turns the water that uſed 
to ſerve the mill, ſo that it cannot grind ; this is a diſ- 
ſeiſin of the mill, for which an aſliſe lies againſt 4 
for to deprive a man of the means he has of obtuinin 
the profits of his freehold, is in effe& to difleiſe him of 
his freehold. Bro. Diſſeifin 25. Se” OF o: | 

If A. cuts trees in his ſoil, and B. who has common Y 
there, ſays, that the ſoil is his, and commands him not 
to cut there, whereupon A. departs out of the land, this 
is no difleiſin in B, for he who has no right to a free- 
hold cannot be ſeifed of it by bare words only, which 
are fleeting and tranſitory, aid do not amount to ſuch an 
act of notoriety and ſolemnity, as is required in gaining 
poſſeſlion of a freehold, whereof ſtrangers are to take 
notice. 1 Rel. Abr. 659. Bro, Diffeijm 42. 

If a man who has a right of entry into lands, in 
coming thither is diſturbed and hindred from entring, 
this is a difſeiſin, ſuch hindrance of entry being equiva- 
lent to an actual ouſter of the freehold; 1x But Abr. 


659. Wh | 
| "T the King be ſeiſed in fee of the manor of B. and 
a ſtranger erects a ſhop in a vacant plat of it; and takes 
the profit of it without paying any rent to the King, 
and after the King grants over the manor in fee, and the 
ſtranger continues in the ſhop, and occupies it as before, 
this is no diſſeifin ; for the firſt entry of the ſtranger was 
no diſſeiſin, but an intruſion on the King's nolleiſion ; 
for that the King's title appearing on record, the entry 
in pais, which is not an aft of equal notoriety, will not 
deveſt it out of him ; if then the King is not diſleiſed, 
his conveyance of the freehold is Pam, and the grantee 
is ſeiſed by virtue of it, and conſequently cannot be ſaid 
to be difſeiſed by the ſtranger who has made no entry 
upon him after the King's conveyance, but only conti- 
nued the old intereſt which he had. before the grant, and 
ſo remains an intruder ſtill, and liable to an a&ion gf 
treſpaſs or ejetment for it. 1 Rel. Abr. 659, Heb. 
322. Bro. Diſſeiſin 4. Gt | 
Baron and feme ſeiſed in tail, the baron goes out of 
the country, and in his abſence the feme inieoffs A. in 
fee; this is a difſeiſin of the huſband by A. becauſe the 
feoffment by the feme covert was void, and fo the entry 
under it tortious: Bro. tit. Difſe;ſn 24. 
If a difleifor makes a leaſe for years or at will, and 
the difleiſee enters upon him, and then the lefſee re-en- 
ters, claiming by virtue of his leafe, though that was 
only a term for years, yet he is & diſleifor, becauſe he 
enters upon the proprietor of the ſoil, and ouſts him of 
his poſſeſſion, and that by virtue of a former difleiſin, ſo 
that the poſſeſſion of the ſreehold cannot be ſuppoſed to 
be left in the diſleiſee ; and therefore ſuch an entry muſt 
be equivalent to an avowed diſleiſin, 1 Rel. Abr. 002. 
If a man enters into my land; claiming a leaſe for 
ears, or efiters as tenaht by ſtatute merchant, when he 
bes no right, he is a diſſeiſor, the entry being unlawful, 
and the pretence of title unjuſt. 1 Ro. Abr. 662. 
A man makes a leaſe for years to another and his 
| heirs, and the leſſee dies, and the heir claiming the term 
8 F | enters, 


and departs, and 
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_ effters, though the term being a chattle muſt go to the 
executors, and not to the heir; yet the heir is no difle1- 
for, becauſe he claimed only a term, and no freehold, 
and ſuch a term too as. was in being, and actually lims- 
ted to him; and therefore the heir in this caſe, that 1s 
named in the words of limitation, ſhall be only preſum- 
ed to enter on behalf of the executor, to continue the 
term that was in being, and net to commit a difleifin on 
the freehold, 1 Rel, Abr. 662. 
Remedy againſt officers of the King making unwar- 
rantable difleiſin, 3 Ed. 1. c. 24. | 
Fo penalty of diſſeifin with robbery, St. J//m. 1. 
" 8 7% 51 
© Damages given againſt difleiſors by aſliſe in Zondon, © 

. To. 14» 

Lelanont for difleiſin wit 
I2 Ed. 1. in Appendix, 
Tenants in novel diflei 
2. Cc. I. 

An afliſe ſhall be maintainable againſt the pernor of 
the profits, notwithſtanding any feoftment for mainte- 
nance, 1 R. 2c. 9. 4H. 4.c.7. 1 H. 6.c. 3 

'The chancellor ſhall grant a ſpecial affiſe, upon oath 
that a difſeiſin is made with force or robbery, 4 . 4. 
ap, 8, 

For other matters, ſee Afſiie, Entry, Foxtible En- 
No, Infant, and 8 Vin. Abr. and 2 Bac, Abr. tt. Diſ- 
etltn, 

Dilleilin upon diflcifin, Is where a diſſeifor is diſ- 
ſciſed by another. | 

Dilſeifire, To di/zi/e, ejet, or turn out of poſleſ- 
ſion. —— Rex Richardus primus difſeifivit Gerardum de 
Camvilla de Caſtelo & wvicecemiratu Lincolnienfi, Pa- 
roch. Antiq. p. 152. 

Diflcilo:, Is he that putteth another out of his land, 
and lerſer is the perſon ſo put out, 4 H. 4 cap. 7. 

Dilteilozeſs, Is a woman that dife:eth another. Co, 
on Littl. fol. 357. b. ; 

Tiſignare, To 
t;flamentum diſhgnatum eff. 

TDillenters, See Nonconfomitts. 

Diftillers. All perfons may difſti] ſpirits from mal- 
ted corn, 2 IV. & Me. ft. 2. cap. 9g. . 11. 8&9 IF. 
Ze cap. 19. /. 13. +4 

Penalties on ſetting up concealed veſſels or concealing 
their ſpirits, 3 7. & M. ce. 15. 8B & 9g I. 3. c. 19. /. 
10. 10& 11}. 3.c. 4. /. 4. feft. 3. c. 21. f. 23 


Gaugers, &c. may break up ground to fearc 
private pipes, 10 IF. 3. c 4+ /. 4- | 
Gaugers, &c. to keep 21: account of waſh, 10 & 11 


IV, 3. cat. [6.225 


L 


h armed force, St. all. 


ſin may make attornies, 12 Ed. 


m— 


break open. a ſeal. Sepulto patre 


Diſtilling of ſpirits from corn reſtrained, 10 & 11| 


IW. 3.c. 4. 30 Geo. 2.c. 19. 30 Geo. 2. C15. 

Diſtillers not .to take licences as alehouſe-keepers, 1 
Ann. ft. 2. C. 14. | | 

Diſtillers permitted to ſet up other trades, g Geo. 2 
£. 22. ſc 21. 11 Geo. 2. c. 19. fe 2. 

Diſtillers not to act as juſtices upon the acts againſt 
retailing ſpirituous liquors, 11 Ges. 2. c. 26. f. 8. 

Duty on diſtillers licences to retail ſpirituous liquors, 
20 Geo, 2. c. 39. repealed, and an additional duty im- 
poſed, 24 Geo. 2. c. 40. 0 

Penalty on difſtillers ſelling ſpirituous liquors to be un- 
lawfully retailed, 24 Geo. 2. c. 40. /. Il, 

Penalty on diſtiller not entring his veſle], 24 Geo. 2. 
c. 40. /. 18. | 

Commiſſioners of exciſe impowered to reward infor- 
mers againſt unlawful retailers, 24 Geo. 2. c. 40. f. 32. 

Juſtices being diſtillers not to grant licences, 26 Geo. 
2; Cc. 13+ f. 12 

Who are to be deemed common diſtillers, 33 Geo. 2. 
cap. 9. /. £3- 

[Penalty on 


e. 09. fe 17. 

Flirt is the thing which is taken and diſtrained 
wpon any land for rent behind, or other duty, or for 
hurt done, although the property of the thing belongeth 


malt diſtillers making gin, &c, 33 Geo, 2. 


Neubrigenſis, lib. 2 cap. 7. | 


b far 


Diſtreſs, Signifies a com 
whereby to bring a man to 
debt or duty denied : 
ly is to drive the 
and fo to take his 
or Elſe to com 


pulſion in certain 


appear in 
The ea 4 court, 


ſu 


Diſtr 5 
differs "3: 


are driven 


ls, Fitz, 
and the ſtatute 17 


1 

 Difireſs is alſo divided into finite and 
11S _ _— is limited by law, 
made to bring the party to trial of the aCtion, as © 
twice, Sc. : Old Nat. Br. fol. 43. Diftreſs inflate 2 
| without limitation, until the party come ; as againſt a 
Jury, which rcfuſeth to appear upon certificate of afſiſe 
the proceſs is venire facias, habeas corpora, and diftreſ 
infinite. Old Nat. Br. f. 113. Then it is divided into 
a grand diftreſs, ( Am. 52 H. 3. c. 7.) which Fitzherbert 
calls magnam diftriftionem, and an ordinary diftreſs, A 
grand diſtreſs is that which is made of all "the goods 
and chattles that the party hath within the county, Brj. 
ton, cap. 20. fol. 52. But fee whether it be not ſome- 
times all one with a diſtreſs infinite, Idem, fol. 80. with 
whom alſo the ſtatute of Marlbridge ſeems to agree, An, 
52 FH. 3. cap. 7, 9, & 12, See Þ)and diltreſs and 
Attachment, Cowell, edit. 1727. 


infinite : Finite 
how often it ſhall hs 


T. lhe may diftrain, and what things may be diftrai ned, 
for rent ; and of carrying away goods ta avoid diſtreſs, 


2. Time and manner of diſtraining, and what is ta be 
done with the diftrefs. 


| Br here the diftreſs ſhall be deemed wrongful and ex- 
ceſſruve ; and of diſtraining for fines and amercements, 


t. IV ha may diſtrain, and what things may be diſtramed, 
for rent; and of carrying away goods ta avoid diſtreſs. 


Tf a man feiſed in fee makes a gift in tail, or a leaſe 
for life, years, or at will, ſaving the reverfion to him- 
ſelf, with a reſervation of rent, or other ſervices ; the 
law gives the donor or leſſor, without any exprels pro- 
viſion, a remedy for ſuch rent or ſervices by diſtreſs. 
See ne pr 214. Bro, tit. Diſtreſs 5, 15- | 

But if the donor or lefſor reſerve not the reverſion, he 
cannot diſtrain of common right, but he may reſerve to 
himſelf a power of diſtraining, or the reverſion may be 
good to bind the leſſee by. way of contract, for the per- = 
tormance whereof the leſſor ſhall have an ation of debt. 
Co. Lit. 47. a. 5 Co. 3. 2 Saund. 305. 

A rent diſtrainable 'of common._ right, or by the 
Common law, cannot ifſue out of an incorporeal inhe- 
ritance ; as if I have a right of common in anothex mans 
foil, and I grant it to A. reſerving rent, if the rent 
be behind, " ove diſtrain the beaſts of A. becauſe 
that the right of common which every man has, runs 
through the whole common. Co. Lit. 47. 4. 142: © 
2 Rial. Abr. 446. 

A rent granted for equality of partiti 
parcener to another, is good ; fo is a ren my 7.5 
widow out of lands whereof ſhe is dowable, in lieu 0 
her dower ; the like law of a rent granted n eu 0 
lands upon an exchange ; and for theſe th! law g1iv9s 2 


on by one £0- 
t granted to 2 


thous 


to a ſtranger. Termes ar la Ley. 


| remedy by diſtreſs, without any proviſion of the part'%» 
| 


DAS, 


they have no reverſion. C9. Lit. 169. b. 3 Co, 
Kelw: 1049 126, hed. 
rants all his term, 
rit. Bro. Diſtreſs 7: | 
if a man ſeiſed of land in fee, and poſſeſſed of other 
and for years, grants a rent-Charge tor life out of both, 
vith a power tO diftrain in both, if the rent be in ar- 
js the leaſchold as well as the lands of inheritance are 
ſubjed to the diſtreſs, becauſe a man may oblige his 
chattles to the diſcharge of the rent ; but the rent bein 
: freehold ſhall iſſue only out of the inheritance, becaule 
the leaſehold being only a temporary and periſhing inte- 
*|, is not a fund commenſurate to the charge, and 
therefore the rent ſhall iſſue out of the inheritance, 
which for its duration is a more competent eftate to ſup- 
port the charge, and render the grant effeCtual ; and 
hence it was adjudged, that though the grantee might 
diftrain the leaſehol lands, yet he muſt avow for a rent 
ſuing only out of the inheritance. 7 Co. 51. Co. Lit. 
147. b. Cr0. Fac. 390. I Rvl. Rep. 330. | Cro. Eliz. 

| 622. 5, 
ae ſervices or rent, for which the lord or leſſor may 
iffrain, muſt be certain, or ſuch as may be reduced to 
a certainty ; for otherwiſe the lord cannot, in his avow- 
ry, recover damages for the non-performance or non- 
payment, when the jury cannot determine what injury 
' he has ſuſtained ; but if the tenant holds of his lord to 
ſheer all his ſheep feeding in ſuch a manor ; this 18 cer- 
tain enough, becauſe *tis eaſy to compute the number 
within the precin&ts of the manor; and conſequently 
what expence the lord is at in imploying other hands to 
that work, and what damages he has ſuſtained by the 
omifion of his tenant. Co. Lit. gb. a, 

If a man feifed in fee, or for life, of a rent-charge, 
after arrearages incur, grants over the rent to another, 
he cannot diſtrain for theſe arrearages, becauſe they are 
by the grant divided from the freehold of the rent. . 4 
G1. 50. be Vaugh, 40, 41; | 

[f tenant pur anter vie, or tenant for years, held 
over, yet the lefſor could not diſtrain them for rent, that 
became due before the determination of their reſpective 
Jeaſes, though they continued in poſlefſion of the lands 
afterwards ; for when the leaſe was determined, the leſ- 
for could not ayow on them as his tenants, claiming un- 
der a leaſe, which was determined. 6 Co. 64:. Co. Lit. 
47. Cro. Fac. 442. | | | 

To remedy this, it is provided by the 8 Ann. © That 
whereas tenants pur auter vie, and leflees for years, or 
at will, frequently hold over the tenements to them de- 
miſed, after the determination of ſuch leaſes; and whereas 
after the determination of ſuch, or any other leaſes, no 
viltrefſes can by law be made for any arrears of rent that 
grew due on ſuch reſpective leaſes, before the determina- 
ton thereof; it is hereby further enacted, That from and 
ater the firſt day of Jay 17 10, it ſhall and may be law- 
tul tor any perſon or perſons, having any rent in arrear, 
or due upon any leaſe for life or lives, or for years, or at 
will, ended or determined, to diftrain for ſuch arrears after 


though 


22: 6 
[f a termor 


cannot diftrain 


the determination of the ſaid reſpective teaſes, in the ſame | 


_ manner as they might have done, if ſuch leaſe or leaſes 
had not been ended or determined ; provided that ſuch 
- Uiſtreſs be made within the ſpace of fix kalendar 

months, afcer the determination of ſuch leaſe, and during 
'ne continuance of ſuch landlord's title or intereſt, an 
uring the pofleſſion of the tenant from whom ſuch arrears 

came due.” 

There muſt be a valuable propert in ſome body in the 
things diftrained, therefore no Jifireſs can be of dogs, 

r, Cconies, 6c, which are fer@ nature. Co. Lit. 47- 

Things fixed to the freehold, or part of the frechold, 
as turnaces, cauldrons, doors, windows fixed to the free- 
old, or corn growins cannot be diftrained. Co. Lit. 47. 
2 Med. 61. D | 

0 man can be diſtrained by- the utenſfils of his trade 

"2 rent, as the ax of a carpenter, the books of a ſcho- 
ar, the materials for making cloth in a weaver's ſhop ; 
{or theſe the law protects Sodes a preſumption that with- 
Out them the tenant could neither be uſeful to others, 
nor gain a lyelihood for himſelf, C1. Lit. 47- 


rendering rent; he | ſh 


[..5y dftritione fexceaii made 51 H. 3 
No man ſhall be diſtrained by the beaſts that | on his 


D I 8 
Allo for the benefit of trade and commerce, ſome things 
are privileged from being diſtrained, as a horſe in a ſmith's 
Op; a horſe in an inn, (acks of corn or meal in a mill, 


cloth or garments in a _ry ſhop, or ſacks of corn or 


meal in a market, Co. Lit, 47. Bul/t. 210. 1 Rel. 
Bec 68: " Orv: Bis. $6. ns 


SO if a horſe carries corn to a mill, and is tied to the 
mill-door, during the grinding of the corn; he ſhall not 
be diſtrained ; but cattle driving to a market, and by the 
way put into a paſture, may be diſtrained. Cro. Eliz. 
552. 2 Vent. 50. | | 

And theſe things are privileged, tho” they continue 
there three or four days, or are retained never fo lon by 
the tenant for his ſatisfaQion in ſome thing he has ; Ke 
about them. 1 Rl. Abr, 668. | -< 
| If a man rides to a place, and is there taken ſick, by 
means whereof he is obliged to tarry there two or three 
_ his horſe cannot be diſtrained for rent. x Rol. Abr: 

Things 4iftrained damage-feaſant carinot be diſtrained 
ro rent, becauſe they are in the cuſtody of the law. Co. 

At. 47+ | ON | 

If a clothier having put his wool to ſpin comes with an 
horſe to carry it back, but becauſe there is no beam or 
weights at the ſpinner's houſe to weigh it, the clothier 
and ſpinner, with the leave of a neighbour, who had a 
beam and weights in his houſe, bring the horſe thither, 
and enter the houſe to weigh the yarn, the lord of the 
houſe, whilſt they are there, cannot diſtrain the horſe for 
ſervices. Cro. Eliz. 549, 596. | 

"Things for which a replevin will nst lie, ſo as to be 
known again, as money out of a bag, cannot be diſtrained 
for this reaſon ; and alſo for the damages, that ſhocks of 
corn, hay, Fc, might ſuſtain; it was held that they could 
not be diftrained, 1 Rol, Abr. 667; Kelw: 145. 2 Inſt. 
82. | | * 

Averia caruce, or beaſts of the plough, or any thing 
belonging toit cannot by Common law be diftrained, while 
there are other goods or beaſts (which Brafon calls Ani- 
malia otiofa) which may be diſtrained ; alſo a covenable 
diſtreſs is not of armour or veſſel, or appare], or jewels, 
ſo long as there are other ſufficient and covenable ; nor 
of ſheep, ſaddle-horſes, poultry, or fiſh. Co. Lit. 47, 
2 Inſt. 143. 


the ſtatute De diftritione ſeaccarii made 51 H. 2. 


land, nor by his ſheep, but until another diſtreſs or 
chattels ſufficient be found, except for damage-feaſant.” 

It is agreed, that the cattle of a ſtranger eſcaping into 
his neighbour's grounds, and there being levant and 
couchant, may be diſtrained by the lord or leflor of thoſe 
grounds for rent or ſervices due to him ; for it ſhall be 


imputed the owner's folly that he did not provide againſt 


this miſchief by proper bounds and fences. 2 [n/?. 296. 
Co. Lit. 47. | | | 

Cattle which are in certain land by way of agiſtment 
may be diſtrained for rent. 1 Rol. Abr. 6696, _ 

f the tenant ought to incloſe againſt the highway by 
preſcription, and in driving my cattle by the way, by 
default of the incloſure they eſcape into the land of the 
tenant, the lord cannot diſtrain them ; ſo if he ought to 
incloſe by preſcription againſt my land, and my cattle 
eſcape. 1 Rol. Abr. 668. 

If A. and B, have two cloſes lying: contiguous, and 
A. by preſcription is bound to repair the fences between 
both the faid cloſes, and A. leaſes his cloſes to C. for 
years, rendering rent ; and the fences between the two 
cloſes being out of repair, the cattle of B. eſcape into 
the cloſe of A. he may diſtrain them for rent arrear, and 
it is not material whether they are levant or couchant or 
not ; adjudged, and the judgment affirmed upon a writ 
of error, tho' objected that they eſcaped there through the 
default of A. who ought to have taken care that the 
were repaired : And by Sanders ; n:ta, This was a hard 
caſe to'maintain, there beings vaſt difference between 
the lord's taking a diſtreſs within his ſeigniory, and the 
leflor's diſtraining for rent reſeryed upon his own leaſe, 
for the lord hath nothing to do with the land or fences, 
and fo it concerns not him whether they are 1n repair 


or 
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or not ; otherwiſe of the leſſor, for he ought to repair 
them, elſe he will have advantage of his own wrong. 
2 Saund, 289, 290. | | | 
| Tf a man, that is driving his cattle to London to ſell, 

aſks leave of the leflor to put his cattle into the ground 
for a night, and he giving him leave ſo to do, with the 
conſent of the leſlee, and the cattle are put in accordingly, 
the leflor is not concluded by this licence, but that he 
peer pc them for rent ; an upon demurrer ; 
and it not appearing by the pleading that the ground be- 
longed to a common inn, it came not in queſtion whe- 
ther in that caſe they might have been diſtrained. 2 
Vent. 50. 3 Lev. 260, 261. 

Stat, 11 Geo, 2 cap. 19. ſe. 1, In caſe any tenant 
or leſlee of lands or tenements, upon the demiſe whereof 
any rent 1s payable, ſhall fraudulently or clandeſtinely 
carry oft his gvods, to prevent the andlord from diſtrain- 
| Ing; it ſhall be Jawful for every landlord within England, 
IValcs, or Berwick, or any perſon by him impowered, 
witnin thirty days next enſuing ſuch carrying off, to 
ſe1ze ſuch goods wherever the ſame ſhall be found, as a 
diſtreſs for the rent, and the ſame to ſell or difpole of, as 
it the ſaid goods had been diſtrained upon ſuch premiſſes. 

Sed. 2. Provided that no landlord ſhall ſeize goods fold 
b;na fid:, end for a valuable conſideration, to any perſon 
not privy to ſuch fraud, 

Set. 3. If 2ny ſuch tenant ſhall fraudulently remove 
his goous, cr it any perſon ſhall knowingly afhiſt ſuch 
tenant in iraudulently conveying away his goods, or 1n 
conc<aling the ſame, all perſons to oftending ſhall forteit 
to the landlord, from whoſe eſtate ſuch goods were car- 
ried off, double the value of the goods, to be recovered 
by aCtion of debt in any of his Majeſty's courts at J/o/t- 
min/ter, or in the courts of ſeſſion in the counties pala- 
tine, or in the courts of grand feſſfions in 1/ales. 

Seft. 4+ Where the goods carried off ſhall not exceed 
the value of 507. it ſhall be lawful for the landlord, his 
bailiff, ſervant or agent, to exhibit a complaint in writing 
azainſt ſuch offenders before two juſtices of peace reſiding 
near the place, not being intereſted in the tenements ; 
who may ſummon the parties, examine the fact, and all 
witneſſes upon oath, or if quakers, upon affirmation ; and 
in a ſummary way determine whether ſuch perſon be 
guilty of the offence, and inquire of the value of the 
coods by them fraudulently carried off or concealed ; and 
upon proof of the offence, by order of the ſaid juſtices, 
may judge the offenders to pay double the value of the 
\ goods to ſuch landlord, his bailiff, ſervant or agent, as 
the juſtices ſhall appoint; and in caſe the offenders having 
notice of ſuch order ſhall neglect fo to do, ſhall by war- 


rant levy the ſame by diftre{s and ſale of goods; and for 


viant of diſtreſs may commit the offenders to the houſe of 
corre&tion, to be kept to hard labour for ſix months, 
unleſs the money be fooner ſatisfied. 


Se2. 5. It ſhall be lawful for any perſon aggrieved by 


ſuch order of the two juſtices to appeal to the next quar- 

ter ſeflions, who ſhall hear and determine ſuch appeal, 

and give coits to either party. | 
Sect. 6. Where the party appealing ſhall enter into a 


recognizance with furety in double the ſum ordered, with | 


condition to appear at ſuch quarter-ſeſſions, the order of 
the two juſtices ſhall not be executed in the mean time. 
Sett. 57 Where any goods fraudulently carried _ 
by any teneant, his ſervant or agent, or other perſon aſ- 
fiſting, ſhall be put in any place locked up or ſecured, ſo 
a3 to prevent ſuch goods from being ſeized for rent, it 
ſhall be lawful for the landlord, his ſteward, bailift, or 
other perlon impowered to ſeize for rent ſuch goods, 
(firſt calling to his aſſiſtance the conſtable, headborough, 
| borſholder, or other peace afficer, of the place where 
the ſame ſhall be ſuſpe&ed to be concealed, who are re- 
quired to afliſt ; and in caſe of a dwelling houſe, oath 
being alſo made before ſome juſtice of peace of a reaſona- 
ble ground to fuſpect that ſuch goods are there) in the day- 
time to break open ſuch houſe, &c. and ſeize ſuch goods 
for the rent, as they might have done if ſuch goods had 
heen put kn any open place. 


Set. 8, It hall be Jawful for every landlord, his 


rn and graſs, hops, roots, frui 
Ns 3 rowing on the eſtate demiſed, 45 dg © 
rent 5 and. the ſame to cut, gather and lay up, when 


ſteward, bailiff, receiver or other 
him, to ſeize, as a diſtreſs for re 
of their tenants feedin 


appurtenant. to any part of the premiſſes 
alſo to ſeize corn 


other barn, 


| damage of the owner thereof, out of the place where 


| 


D1s 


perſon impowered h; 
it, any cattle or ſtock 
upon any common appendant, or 


demiſed, and 


ripe, in the barn or other 


r 
and in caſe there ſhall be {roger Pence. 0n the premilles 


no proper place, then ; 
or proper place which fuch andlcnd al! 
Procure as near as may be to the premiſſes; and in conve 
nent time to appraiſe, ſell or diſpoſe of the ſame ton 1 
ſatisfaction of the rent, in the ſame manner as other od 
may be ſeized and diſpoſed of, the appraiſement en be 
taken when gathered and made. ; 
Se. g. Provided, that notice 
the goods ſhall be lodged, ſhall within one week be given 
to ſuch tenant, or lett at his laſt place of abode ; ang if 
after any diftreſs for rent ſo taken, of corn, craſs or 
other produc growing, and before the ſame ſhall be ripe 
and cut, the tenant, his executors, adminiſtators or :C. 
!1gns, ſhall pay to the landlord, or to the ſteward, or 
other perſon imployed to receive the rents, the whole 
rent 1n arrear, together with coſts, ſuch diſtreſs ſhall 
ceaſe, and the corn, graſs or other product difſtrained 
ſhall be delivered up to the tenant, &e. : 
Sed?, 19. Where any diſtreſs ſhal! be made for rent 
due, and any irregularity or unlawful act ſhall be after. 
wards done by the party diſtraining or his agents, the dif. 
treſs ſhall not be therefore deemed unlawful, nor the party 
a treſpaſler ab znitto; but the party grieved ſhall recover 
ſatisfaction for the ſpecial damages ſuſtained thereby, and 
no more, 1n an aftion of treſpaſs, or on the caſe; the 
plaintiff to recover full coſts. | | 

By ſtat. 2 J#ill. & MM. c. 5. fea. 3. Any perſon, 
having rent arrear, may ſeize and ſecure any ! Lavin or 
cocks of corn, or corn looſe, or in the ſtraw, or hay in 
any barn or granary, or upon an hovel, ſtack or rick, 
or upon any part of the land charged with ſuch rent, or 
to lock up or detain the ſame in the place where the 
ſame ſhall be found, in the nature of a diſtreſs, till the 
ſame ſhall be replevied, upon ſuch ſecurity to be given 
as aforeſaid; and in default of replevying the ſame with 
in the time aforeſaid, to ſell the ſame after ſuch appraiſe- 
ment thereof to be made, ſo as ſuch corn, grain, or 
hay, be not removed by the perſon diſtraininz, to the 


of the place where 


the ſame ſhall be found and ſeized ; but be kept there a; 


impcunded, till the ſame ſhall be replevied or ſold as afore- 
ſaid, | M7 


2. Time and manner of diſtraining, and what ts ta be 
done with the diſtreſs. 


A diſtreſs for a rent-ſeryice or rent-charge cannot be 
in the night, but one may diſtrain cattle damage fealant 
in the night, otherwiſe they may be gone before morn 
ing. Co. Lit. 142. 7 Co. 7. a. 9 Co. 66. Latco 211. 
4 Leon. 218. £3 rok 

By the ſtatute of Marlbridge, made 52 H. 3. <2 
” -/ fas ſhall diſtrain any to come to his court, which 
is not of his fee, or upon whom he has no juriſdiction, 
by reaſon of a hundred or bailiwick, nor take diſtreſſes 
out of the fee or place where he hath juriſdiction. 

By the ſame ſtatute, cap. I5. It Is enacted, ** That 
froin thenceforth it ſhall be lawful for no man for any 
manner of cauſe to take diſtreſles out of his fee, or 1N 
the King's highway, or in the common ſtreet, put co 
to the King and his officers, having ſpecial authority 10 
to do.” : * the 

If the lord coming to diſtrain hath the view 0 t 
beaſts within his fee, and before he can diſtrain them 
the tenant chaſes them into the highway), the lord, n0t- 
withſtanding the ſtature of Marlbriage, cap. 15: may 
diſtrain them there. 2 [n/t. 132. _ -r the 

A diſtreſs for rent may be taken in a houſe, | ; 
doors be open ; ſo it may be taken out of a window. 


Rsol. Abr. 671, By 


k 
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ny the Common law, a man might have .driven a 
Ye © whither he pleaſed, which was very miſchievous, 
ti }. Becauſe the tenant was bound to give the beaſts 

IT i#1 s 


iflenance, If impounded in an open. pound, .and being 
1.iyen into another county, he could not jy ons yon 
1 iy know where they were. Secondly, He could not 
of 1: 


ell vchers to have A repievy. 2 1n/?. 106. But now | 


by the ſtatute of Marlbridge, made 52 H. 3; c. 4. none 
al <1uſe a diſtreſs to be driven out of the county where 


. pa 
takeng ON PRIN of fine, Tc. ; 


Aſo by the ſtatute of the 1 & 2 Ph. & Mary, cap. 12. 


« No dittreſs {hall be driven out of the hundred, rape, 
wapentake, or lathe, where taken, except to a pound 
overt WITDIN the {.me ſhire, not above three miles diſtant 
{--m the place where taken, and no diitreſs ſhall be im- 


pounded 1n ſeveral places whereby the owner ſhall be con- 


ind to ſuc ſeveral replevies z upon pain that every | 


1.11 offending ſhall forfeit to the party grieved 5; and 
ticb1s JAMASES. 


1: m1:n diſtrains dead goods, as utenſils of a houſe, | 


or {ch like, which may take damage by wet or weather, 
41) c2 1.2, he ought to 1mpound them in an houſe or 
uhe; pound cove;t within three miles in the fame county ; 
(-r if he m:pounds them in a pound overt he ought to 
irſycr for 32cm. Co. Lit. 47. | 

If a man diſtrains cattle, and puts them in a pound 
overt, the owner ought to keep them at his peril, for it 
is lawful for him to come there for this purpofe ; but if 
ke puts the cattle in a pound covert or cloſe, there he 
ought to keep them at his peril, and yet he ſhall not 
have any fatisfaCtion for it. Co. [it 47. 2 Inf. 106: 
L'7, | 
"ic who diſtrains cannot make uſe of the diſtreſs; ſo 
23 towork a horſe, &c. for he hath no property but a bare 
power by act of law to take it : Soft a man hath a return 
repleviſable, yet he cannot work it, for the judgment 
js to remit it to the pound zb1dem manſur”, &c: Own 124. 
Dyer 250, 

lf a man takes a cow for a diſtreſs, he cannot milk her; 
for tho' the cow be the better for this, yet he ought not 
to do good to the owner without his content, and perhaps 
the owner would have come before any damage came by 
this to the cow ; and if it periſh by this, yet he who 
took the diſtreſs may diitrain again. 1 Rel. Abr. 048, 
8-9. Noy 119. Cro. Fac. 147. YTelv. 96. 

Ifa man diitrains a horſe, and impounds him, and the 
horſe leaps three times over the pound, which is as high 
as it uſed to be, and therefore he who diſtrained ties the 
horſe to a poſt in the pound, by reaton whereof he ſtran- 
gics himſelf, the owner may have an action of treſpaſs. 
| BR, dbr. 073. Se | | 

Dilreſſes for rent being in nature of pledges, and no 


ower to {ei} or diſpoſe of in the diſtraining, | "pier" eg 
power to {eil or diſpoſe of them, in the perſon diſt 8 | 2. rent, this is not exceſſive for the intircty. 8 Zen, 4. 


ticy oftentimes proved of little or no benefit towards ha- 


lining the payment of the rent ; for remedy whereof it 


has been enacted by ſtat. 2 I//ill. & MM. c 5. ſet. 2. 
That where any goods or chattels ſhall be diſtrained for 
any rent, reſerved and due upon any demiſe, leaſe, or 
contract whatſoever, and the tenant or owner of the 
zv0ds ſo diftrained ſhall not within five days next after 
luch diſtreſs talen, and notice thereof (with the cauſe of 
ſuch taking) left at the chief manſion-houſe, or other 
moſt notorious place on the premiſles, charged with the 
rent ciſtrained for, replevy the ſame with ſuflicient ſurety 
to be given to the ſheriff according to law ; that then 
ater ſuch diſtreſs and notice as aforeſaid, and expiration 
v! the faid five days, the perſon diſtraining ſhall and may 
1th the ſheriff, or under-ſheriff of the county, or wit 
the conſtable of the hundred, pariſh, or place where ſuch 
liſtreſs ſhall be taken (who are hereby required to be 
- Uding and aſſiſting therein) cauſe the goods and chattels 
0 diſtrained to be appraiſed by two ſworn appraiſers 
(whom ſuch ſheriff, under ſherif, or conſtable, are thereby 
Mpowered to ſwear) to appraiſe the ſame truly, according 
» the beſt of their underſtanding; and after ſuch appraiſ- 
"ent ſhall and may lawfully (-1] the goods and chattels fo 
-Eraned, for the beſt price that can b2 gotten for the 
lame, towards ſatisfaction of the rent for which the ſaid 


7 = chattels ſhall be diſtrained, and of the charges 
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of ſuch diſtreſs, appraiſemerit and ale, leaving the over- 


plus (if any) in the hands of the fheriF, und-r-ſheriff; 


or conſtable, for" the owner's uſe; 

Se, 4. And upon any pound-brea#h or reſcous of 
$oods or chattels diſtrained for rent, the p*rſon or per- 
ons grieved thereby ſhall, in a ſpecial action upon the 
caſe, for the wrong thereby ſuſtained, recover treble da- 
mages and coſts of ſuit againſt the offender or ofenders in 
atty fuch reſcous or pound-breach, any or either of them, 
or againſt the owners of the ſaid goods diſtrained, in caſe 
the ſame be afterwards found to have come to his uſe or 
poſſeſſion, | | 

Set. 5. Provided, that in caſe any ſuch diſtreſs and 
ſale be made by virtue or colour of this a&, for rent pre- 
tended to be arrear and due, where in truth no rent is ar- 
rear; or due to the perſon or perſons diftraininy, or to 
him or them ih whoſe name or names, or right, ſuch 
dittreſs ſhall be taken ; that then the owner of ſuch 2o0ds 
or chaticls diſtrained, and fold as aforeſaid, his executors 
or adminiſtrators ſhall and may, by ation of treſpaſs, or 
upon the caſe, to be bronght azaind the perſon or perſons 
ſo diſtraining, any or either of them, his, or their exe-. 
cutors or adminiſtrators, recover double the value of the 
goods or chattels fo diilrained and fold; together with full 
coſts of ſuit. _ pet | 
By ſtat. x1 Geo: 2. c. 19. ſe. 10: It ſhall be lawful 
for any perſoh lawfully taking any diſtreſs for rent, to 
impou ndor fecure th2 diſtrefs on ſuch part of the premiſſes 
chargeable with the rent as ſhall be moſt convenient, and 


to appraiſe, ſell and diſpoſe of the ſame upon the pre- 


milles, as any perfon may now do off the premiſſes, by 
virtue of 2 }/. & Mar: flat. 1. cap. 5. or of 4 Geo, 2: 
cap. 28. and it ſhall be lawful for. any perſon ts come 


and go to and from ſuch part of the premiſles, to view, 


appraiſe and buy, and alſo to carry off the ſame on ac- 
count of the purchaſer; and if any pound-breach' or 
reſcous be made .of goods diftrained for rent ſecured by 


| virtue of this aft; the perſon aggrieved thall haye like 


remedy as in caſes of pound-breach or refcous by the ſaid 
ſtatute, 


ceſſive ; and of diftraining for fines and amercements. 


By the ſtatute of arlbridge, diſtreſſes mult be reaſon-' 
able, and not too great. | 

If forty ſheep be taken for 24. and ſixteen oxen for 
94. this is exceſſive. 1 Rol. Abr. 674. | F- 

So if two oxen are diſtrained for four pair of gloves, 
ten ſheep for one pair, and ten for another, it is an ex- 
ceſlive diſtreſs. 1- Rol. Abr. 674. | 

But if a man takes five horſes joined in a cart for 


15. 1/ent. 183. 8. C. 

So if the lord diftrain an ox or an horſe for a penny, 
if there were no other diſtreſs upon the land holden, the 
diſtreſs is not exceflive; but if there were ſheep or 
ſwine, &c. then the taking of the ox or horſe is exceſlive, 
becauſe he might have taken a beaſt of leſs value. 2 Inf. 


IO7. 7 

if for ten pound rent due at one day, a man diſtrains 

oods of the value of 405. only, and at the time of taking 

the diſtreſs there are goods of a ſufficient value upon the 
premiſſes, he cannot, for the ſame rent, diſtrain again; 
for it was his folly, that at the firſt he diſtrained no 
more; but if there be rent in arrear at ſeveral days, a 
diſtreſs may be taken for what was due at the other days, 
Moor 7. pl. 26. Cro. Eliz. 13. Cre. Diſtreſs, 98. 

If a diſtreſs be taken of goods without cauſe, the 
owner may reſcue them. Co. Lit. 47. 

But if a diſtreſs be taken without cauſe, and put into. 
a pound, the owner cannot break the pound and take 
them out, becauſe they are in the cuſtody of the law. 
Co. Lit. 47. b. 1 And. 31, ES, | 

If the lord, or another that has a rent, diſtrains ſeveral 
times for his ſervice or rent, where none 1s in arrear, 


the tenant may by the common law have an afſiſe de 
fovent diſtreſs. F. N. B. 178. 
8 | 


"This 


fe Where the diſtreſs ſhall be deemed wrongful and ex- 


$6 
| ' 
j 
8] 
[ 
A 
p44 
”" 
3x 
4H 
48 


D788 


or not ; otherwiſe of the leſſor, for he ought to repair 
them, elſe he will have advantage of his own wrong. 
2 Saund. 289, 290. |; 
It a man, that is driving his cattle to London to fell, 
aſks leave of the leflor to put his cattle into the ground 
for a night, and he giving him leave ſo to do, with the 
conſent of the leſſee, and the cattle are put in accordingly, 
the leffor is not concluded by this licence, but that he 
may diſtrain them for rent ; adjudged upon demurrer ; 
and it not appearing by the leading that the ground be=- 
longed to a common inn, it came not in queſtion whe- 
ther in that caſe they might have been diſtrained. 2 
Vent. 50. 3 Lev. 260, 261. 

Stat. 11 Geo, 2 cap. 19. ſe. 1, In caſe any tenant 
or leſlee of lands or tenements, upon the demiſe whereof 
any rent 1s payable, ſhall fraudulently or clandeſtinely 
carry off his goods, to prevent the landlord from diſtrain- 
ing; it ſhall be Jawful for every landlord within England, 
IValcs, or Berwick, or any perſon by him impowered, 
witain thirty days next enſuing ſuch carrying off, to 
ſeize ſuch goods wherever the ſame ſhall be found, as a 
diſtreſs for the rent, and the ſame to ſell or diſpole of, as 
if the ſaid goods had been diſtrained upon ſuch premiſes. 

Se. 2. Provided that no landlord ſhall ſeize goods fold 
b;na fid:, end for a valuable conſideration, to any perſon 
not privy to ſuch fraud, | 

Sect. 3. If any ſuch tenant ſhall fraudulently remove 
his goods, cr it any perſon ſhall knowingly aſſiſt ſuch 
tenant in fraudulently conveying away his goods, or in 
concealing the ſame, all perſons fo oftending ſhall forfeit 
to the landlord, from whoſe eſtate ſuch goods were car- 
ried off, double the value of the goods, to be recovered 
by action of debt in any of his Majeſty's courts at J/e/t- 
min/ler, or in the courts of ſeſſion in the counties pala- 
tine, or in the courts of grand feſfions in //ales. 


Set. 4. Where the goods carried off ſhall not exceed 


the value of 50 /. it ſhall be lawful for the landlord, his 
bailiff, ſervant or agent, to exhibit a complaint in writing 
azainſt ſuch offenders before two juſtices of peace reſiding 
near the place, not being intereſted in the tenements ; 
who may ſummon the parties, examine the fact, and all 
witneſſes upon oath, or if quakers, upon affirmation ; and 
in a ſummary way determine whether ſuch perſon be 


guilty of the offence, and inquire of the value of the 


coods by them fraudulently carried off or concealed ; and 
upon proof of the offence, by order of the ſaid juſtices, 
may judge the offenders to pay double the value of the 
woods to ſuch landlord, his bailiff, ſervant or agent, as 
the juſtices ſhall appoint; and in caſe the offenders having 
notice of ſuch order ſhall neglect ſo to do, ſhall by war- 
rant levy the ſame by liftrebs and ſale of goods; and for 
vant of diſtreſs may commit the offenders to the houſe of 
correation, to be kept to hard labour for fix months, 
unleſs the money be looner ſatisfied, | 

Se. 5. It ſhall be lawful for any perſon aggrieved by 
ſuch order of the two juſtices to appeal to the next quar- 
ter ſeſſions, who ſhall hear and determine ſuch appeal, 
and give coſts to either party. | 

Sect. 6. Where the party appealing ſhall enter into a 
recognizance with furety in double the ſum ordered, with 
condition to appear at ſuch quarter-ſeſhons, the order of 
the two juſtices ſhall not be executed in the mean time. 

Set. 5 Where any goods fraudulently carried —_ 
by any teneant, his ſervant or agent, or other perſon al- 
fiſting, ſhall be put in any place locked up or ſecured, fo 
as to prevent ſuch goods from being ſeized for rent, it 
ſhall be lawful for the landlord, his ſteward, bailiff, or 
other perſon impowered to ſeize for rent ſuch goods, 
' (firſt calling to his aſſiſtance the conſtable, headborough, 
borſholder, or other peace afficer, of the place where 
the ſame ſhall be ſuſpeRed to be concealed, who are re- 
quired to afliſt; and in caſe of a dwelling houſe, oath 
being alſo made before ſome juſtice of peace of a reaſona- 
ble ground to fuſpeCt that ſuch goods are there) in the day- 
time to break open ſuch houſe, E&c. and ſeize ſuch goods 
for the rent, as they might have done if ſuch goods had 
been put kn any open place. a: 18 
' $e&. 8, 1t thall be lawful for every landlord, his 


| after. any diſtreſs for rent ſo taken, 


p 
dama 
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ſteward, bailiff, receiver or other verſn 5c 
him, to ſeize, as a diſtreſs for rent, [ny LNG ef 
of their tenants feeding upon any or ſtoc 


| common | 
appurtenant to any part of the appendant, or 


a . premiſſes 
alſo to ſeize corn and graſs, hops, roots, 


ronurh, growing on the eſtate demiſed 
rent; and. the ſame to cut, gather a 
ripe, in the barn or other Oper Pa *u Bros 
and in caſe there ſhall be no proper place, then in we, 
other barn, or proper place which fuch landlord hall 
procure as near as may be to the premiſles; and in con a 
nent time to appraiſe, ſell or diſpoſe of the ſame on 1 
ſatisfaction of the rent, in the ſame manner as other by 
may be ſeized and diſpoſed of, the appraiſement * be 
_— when gathered and made, EM 
ect, 9. Provided, that notice of the 
the goods ſhall be lodged, ſhall within Fr 
to ſuch tenant, or left at his laſt place of 


demiſed, and 
fruits or other 
» As diſtreſs for 


place where 
week be given 
abode ; and if 
of corn, graſs or 


other product growing, and before the ſame ſhall he ripe 


and cut, the tenant, his executors, adminiſtators or af. 
fgns, ſhall pay to the landlord, or to the ſteward or 
other perſon imployed. to receive the rents, the whole 
rent in arrear, together with coſts, ſuch diſtreſs ſhall - 
ceaſe, and the corn, graſs or other product diftrained 
ſhall be delivered up to the tenant, Ec, : 

Sef?. 19. Where any diſtreſs ſha]! be made for rent 
due, and any irregularity or unlawful a& ſhall be after. 
wards done by the party diſtraining or his agents, the dif. 
treſs ſhall not be therefore deemed unlawful, nor the party 
a treſpafler ab initio; but the party grieved ſhall recover # 
ſatisfaCtion for the ſpecial damages ſuſtained thereby, and 
no more, in an action of treſpaſs, or on the caſe; the 
plaintiff to recover full coſts, | 

By ſtat. 2 Jill, & MM. c. 5. ſef#. 3. Any perſon, 
having rent arrear, may ſeize and ſecure any ſheaves or 
cocks of corn, or corn looſe, or in the ſtraw, or hay in 
any barn or granary, or upon an hovel, ſtack or rick, 
or upon any part of the Iand charged with ſuch rent, or 
to lock up or detain the ſame in the place where the 
ſame ſhall be found, in the nature of a diſtreſs, till the 
ſame ſhall be replevied, upon ſuch ſecurity to be given 
as aforeſaid; and in default of replevying the ſame with- 
in the time aforeſaid, to ſell the ſame after ſuch appraiſe- 
ment thereof to be made, ſo as ſuch corn, grain, or 
hay, be not removed by the perſon diſtraininz, to the 
of the owner thereof, out of the place where 
the ſame ſhall be found and ſeized ; but be kept there a; 
pct till the ſame ſhall be replevied or fold as afore- 
aid, 


2. Time and manner of diftraining, and what 15 ta be | 
done with the diſtreſs. 


A diſtreſs for a rent-ſervice or rent-charge cannot be 
in the night, but one may diftrain cattle damage fealant 
in the night, otherwiſe they may be gone before morn- 
ing. Co. Lit. 142. 7 Co. 7. a. 9 Co. 66, Latco 211. 
4 Leon. 218. 

By the ſtatute of Marlbridge, made 52 H. 3. c. 2 
a None ſhall diftrain any to come to his court, which 
is not of his fee, or upon whom he has no juriſdiction, 
by reaſon of a hundred or bailiwick, nor take diſtreſſes 
out of the fee or place where he hath juriſdiction. 

By the ſame ſtatute, cap. 15+ it is enacted, © That 
froin thenceforth it ſhall be lawful for no man for any 
manner of cauſe to take diſtreſles out of his fee, or 1N 
the King's highway, or in the common ſtreet, but only 
to the King and his officers, having ſpecial authority 10 
to do.” | ; 

If the lord coming to diſtrain hath the view of the 
beaſts within his fee, and before he can diſtrain them 
the tenant chaſes them into the highway) the lord, n0t- 
withſtanding the ſtature of Marlbriage, cap. 15: may 
diſtrain them there. 2 [n/t. 132. _ ir the 

A diſtreſs for rent may be taken in 2 houſe, : 
doors be open ; ſo it may be taken out of 4 wincoV. 
R9l. Abr, 071, By 


£ 4 


By the Common law, a man might. have .driven a 
Firlt, Becaule the tenant was bound to give the beaſts 
og 7 * "4 | AT. , « 
i ftenance if impounded in an open. pound,. and being 


\iven into another county, he could not NY 
; law know where they were. Secondly, He could not 
0 


toll} whers tO have a replevy. 2 1[n/?. 106. But now | 


by the ſtatute of Marlbridge, made 52 H, 3. c. 4. none 
(all caule a diſtreſs to be driven out of the county where 
ken, on Pain of fine, &c. | 


Aifo bY the {tatute of the 1 & 2 Ph. & Mary, cap. 12. 


« No Jiitreſs ſhall be driven out of the hundred, rape, 
-entake, or lathe, where taken, except to a pound 
_ within the {-me ſhire, not above three miles diſtant 
{ m the place where taken, and no diſtreſs ſhall be im- 
. cd in ſeveral places whereby the owner ſhall be con- 


OWING 


zincd to ſuc ſeveral replevies ; upon pain that every | him or them ih whoſe name or names, or rizht, ſuch 


p:r10n offending ſhall forteit to the party grieved 5 1; and 
trcblo damages. | Fonts 

!/ 4 mn diſtrains dead goods, as utenſils of a houſe, 
a {4ch like, which may take damage by wet or weather, 
«nd 2 1.2, he ought to impound them in an houſe or 
orb; pound cove;t within three miles in the fame county ; 
{.r if he 13pounds them in a pound overt he ought to 
arſver for them. Co. Lit, 47. 

Tf a man diſtrains cattle, and puts them in a pound 
overt, the owner ought to keep them at his peril, for it 
- 1awful for him to come there for this purpofe ; but if 
he puts the cattle in a pound covert or cloſe, there he 
ought to keep them at his peril, and yet he ſhall not 
have any ſatisfaCtion for it, Co. Lit, 47. 2 Inft. 106: 


He who diſtrains cannot make uſe of the diſtreſs; ſo 
23 to work a horſe, &c. for he hath no property but a bare 
power by act of law to take it : Soif a man hath a return 
repleviſable, yet he cannot work it, for the judgment 
js to remit it to the pound zb1dem manſur*, &c: Own 124. 
Dyer 280, | | | | 

If a man takes a cow for a diſtreſs, he cannot milk her; 
for tho' the cow be the better for this, yet he ought not 
to do good to the owner without his content, and perhaps 
the owner would have come before any damage came by 
this to the cow ; and if it periſh by this, yet he who 
took the diſtreſs may diitrain again. 1 Rol. Abr. 648, 
8-9. Noy 119. Cro. Fac. 147. Yelv. 96. 

If a man diitrains a horſe, and impounds him, and the 
horſe leaps three times over the pound, which is as high 
as it uſed to be, and therefore he who diftrained ties the 
horſe to a poſt in the pound, by reaſon whereof he ſtran- 


gics himſelf, the owner may have an action of treſpaſs. | 


| Rl. 4br, 673. 
Dilreſles for rent being in nature of pledges, and no 
power to {eil or diſpoſe of them, in the perſon diſtraining, 


they oftentimes proved of little or no benefit towards ha- | 


liening the payment of the rent ; for remedy whereof it 
has been enacted by ftat. 2 Jill. & MM. c. 5. ſet. 2. 
That where any goods or chattels ſhall be diſtrained for 
any rent, reſerved and due upon any demile, leaſe, or 
contract whatſoever, and the tenant or owner of the 
goods fo diftrained ſhall not within five days next after 
luch diſtreſs taken, and notice thereof (with the cauſe of 
ſuch taking) left at the chief manſion-houſe, or other 
moſt notorious place on the premiſles, charged with the 
ent Ciſtrained for, replevy the ſame with ſufficient ſurety 
10 be given to the ſheriff according to law ; that then 
ater ſuch diſtreſs and notice as aforeſaid, and expiration 
6! the ſaid five days, the perſon diſtraining ſhall and may 
v1th the ſheriff, or under-ſheriff of the county, or wit 

the conſtable of the hundred, pariſh, or place where ſuch 
Uiſtreſs ſhall be taken (who are hereby required to be 
ding and aſſiſting therein) cauſe the goods and chattels 
0 diſtrained to be appraiſed by two ſworn appraiſers 
(whom ſuch ſheriff, under ſheriff, or conſtable, are thereby 
"mpowered to ſwear) to appraiſe the ſame truly, according 
9 the beſt of their underſtanding ; and after ſuch appraiſ- 
50t ſhall and may lawfully ſ-1] the goods and chattels ſo 
- rained, for the beſt price that can be gotten for the 
"me, towards fatisfation of the rent for which the ſaid 
boots and chattels ſhall be diſtrained, and of the charges 


j 


Dis 


if 1 1 ; : þ of ſuch diſtreſs, appraiſemerit and ſale, leaving the BEPY, 
biel whither he pleaſed, which was very miſchievous, | plus (if any) in the hands of the fherif, un 2r-{heriff; 


or conſtable, for'the owner's uſe; |. _ | | 

Sed. 4. And upon any pound-breath or reſcous of 
$499) or chattels diſtrained for rent, the p*rſon or per- 
ons grieved thereby ſhall, in a ſpecial action upon the 
caſe, for the wrong thereby ſuſtained, recover treble da- 
mages and coſts of ſuit againſt the offender or offenders in 
atty fuch reſcous or pound-breach, any or either of them, 
or againſt the owners of the ſaid goods diſtrained, in caſe 
the ſame be afterwards found to have come to his uſe or 


, 


poſſeſſion, | | | 
SefF; 5. Provided, that in caſe any ſuch diftreſs and 
ſale be made by virtue or colour of this a&, for rent pre- 


£ , , . f . 
tended to be arrear and due, where in truth no rent is ar- 


— 


rear; or due to the perſon or perſons diftraininy, or to 


diſtreſs ihall be taken ; that then the owner of ſuch 200ds 
or chaticls diſtrained, and fold as aforeſaid, his executors 
or adminiſtrators ſhall and may, by a&tion of treſpaſs, or 


Upon the caſe, to be bronght againſt the perſon or perſons 


to appraiſe, fell and diſpoſe of the ſame upon the pre- 


_— 


ſo diſtraining, any or either of them, his, or their exe-. 
cutors or adminiſtrators, recover double the value of the 
goods or chattels fo diilrained and fold; together with full 


coſts of ſuit, , __ . DG | 
By ſtat. 1t Geo: 2. c. 19. ſe. 10: Tt ſhall be lawful 


| for any perſon lawfully taking any diſtreſs for rent, to 


impou ndor fecure th? diſtrefs on ſich part of the premiſes 
chargeable with the rent as ſhall be moſt convenient, and 


| mifles, as _ pn may now do off the premiſles, by 


remedy as in caſes of pound-breach or refcous by the ſaid 


| ceflive diſtreſs. 


—_- 


virtue of 2 


vent diſtreſs. F. N. B. 178. 
P"T0 


& Mar: flat. 1. cap. 5. or of 4 Geo, 2: 
cap. 28. and it ſhall be lawful for. any perſon ts come 
and go to and from ſuch part of the premiſles, to view, 
appraiſe and buy, and alſo to carry off the ſame on ac- 
count of the purchaſer ; and if any pound-breach' or 
reſcous be made .of goods diftrained for rent ſecured b 

virtue of this aCt; the perſon aggrieyed ſhall haye like 


ſtatute: ' | 


ff IWhere the aiftreſs ſhall be deemed wrongful and ex- 
ceſlſi 


ve ; and of diftraining for fines and amercements. 


By the ſtatute of arlbridge, diſtreſſes muſt be reaſon-' 
able, and not too great. | 

If forty ſheep be taken for 24. and ſixteen oxen for 
94. this is exceſſive. 1 Rol. Abr. 674. 


So if two oxen are diſtrained for four pair of gloves, 


ten ſheep for one pair, and ten for another, it is an ex- 
1 Rol. Abr. 674. | 
But if a man takes five horſes joined in a cart for 
34, rent, this is not exceflive for the intircty. 8 Hen. 4. 
15. 1/ent. 183. 8. C. | 
So if the lord diftrain an ox or an horſe for a penny, 
if there were no other diſtreſs upon the land holden, the 
diſtreſs is not exceſlive; but if there were ſheep or 


ſwine, &c. then the taking of the ox or horſe is exceſſive, 


becauſe he might have taken a beaſt of leſs value. 2 nf. 


IO7. | | Pe. 
if for ten pound rent due at one day, a man diſtrains 
oods of the value of 40s. only, and at the time of taking 
the diſtreſs there are goods of a ſufficient value upon the 
premiſſes, he cannot, for the ſame rent, diſtrain again; 
for it was his folly, that at the firſt he diſtrained no 
more; but if there be rent in arrear at ſeveral days, a 
diſtreſs may be taken for what was due at the other days, 
Moor 7. [ . 26. Cre. Eliz. 13. Cro. Diſtreſs, 98. 
If a diſtreſs be taken of goods without cauſe, the 
owner may reſcue them. Co. Lit. 47. 


But if a diſtreſs be taken without cauſe, and put into- 


a pound, the owner cannot break the pound and take 
them out, becauſe they are in the cuſtody of the law. 
Co. Lit. 47. b. 1 And. 31, | | 

If the lord, or another that has a rent, diſtrains ſeyeral 
times for his ſervice or rent, where none 1s in arrear, 
the tenant may by the common law have an afſiſe de 
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"This ation lay at Common law, in which the writ is 
general and count ſpecial, that the lord diſtrained, &c. 
and judgment, not that the demandant recuperet ſeiſinam, 
tor he hath that, but gred teneat abſque multiplici diftric- 
tiene, 8B Co. 50. a. b. | | 

Of common right, a diſtreſs is incident to every fine 
and amercement in the ſheriff's torn or court leet, whe- 


ther the ſame belong to the King dr to a ſubject; if the | 


offence, for which they were impoſed, be of common 
tizht incident to the juriſdiftion of ſuch courts. 1 Ro. 
Abr. 665. 11 Co. 45. a. 1 Co. 41, Cro. Fac. 382. 
But it ſuch offences were only the neglect of a duty 
created by cuſtom, it is queſtionable whether it doth not 
require the like cuſtom for a diſtreſs, tho' the duty be of 
a publick nature; as if there be a leet belonging to the 
manor of 4. and by cuftom, time out of mind, the 1in- 
habitants of B. have uſed to ſend a conſtable to the ſaid 
leet, and they make default, upon which they are fined 
by the ſteward ; and whether a diſtreſs could be taken 
for this fine, without a ſpecial cuſtom to diſtrain, was 
doubted ; and the caſe adjourned, no ſpecial cuſtom to 
diſtrain being alledged. x Vent. 105. Raym. 204. 2 


Reb. 7Ol, 739, 745- 
But if it be tor the private benefit of a ſubject, no di- 


ftreſs is incident to it without a ſpecial cuſtom, 1 Rol. | 


Rep. 76. 11 Co. 44. b. 2 Hawk. P. C. 60. 

'T he ſheriff or lord of a lcet may, for ſuch fines or 
amercements, diſtrain the goods of the offcuder in an 
lands within the county or precinct of the leet, of whom- 
ſoever they ſhall be holden, except only in ſuch Jands 
which ſhall be in the King's kands ; theſe being wholly 
out of the juriſdiction of ſuch courts. 1 Rol. Abr. 670. 

And ſuch a diſtreſs may be taken in the highway, for 


the ſtatute of Marlbridge, cap. 5. which prohibits the | 


taking of a diftreſs there, is to be intended only of diſ- 
wow taken for ſervices due by way of tenure of lands. 
2 Inſt. 131. | | 
| Sch nes and amercements being for a perſonal of- 
fence, no ſtranger's beaſt can lawfully be diſtrained for 
them, though they have been Levant and Couchant on 
the lands of the offender, Bro. Diſtreſs 3. F. N. B. 
Io00. Owen 146. 
| It ſeems to be agreed, that where any ſuch court 1s 
in the King's hands, the goods diftrained for ſuch fines 
and amercements may lawtully be ſold, after they have 
been kept a reſonable time, as the ſpace of ſixteen days; 
and it ſeems the better opinion, that where any ſuch 
court is in the hands of a common perſon, if the goods 
were diſtrained for an offence of a publick nature, oy 
may be fold of common right, without any ſpecial cuf- 
tom for that purpoſe. 8 Cz. 41. b. 1 Rol. Rep. 76. 
Noy 17. 1 Bulſt. 53. | ; | 

No bailiff can lawfully diſtrain for any fuch fine or 
amercement, without a ſpecial warrant for ſo doing; 
which muſt be ſet forth by him in an avowry or juſtif 
cation of ſuch diſtreſs. 8 C9. 50. da. b. | 

For matter on this ſubje, ſee g Vin. Abr. and 2 Bac. 
Abr. tit, Diſtreſs. See Rent. | | 

Tiltreſs fo2 penalties, By ſtat. 27 Geo. 2. cap. 
20. ſef. 1. In all cafes where any juſtice of the peace 
| js or ſhall be required or impowered by any act of par- 
liament to iſſue a warrant of diſtreſs for the levying any 
penalty inflicted, or any ſum of money directed to be 
paid by ſuch aCt; it ſhall be lawful for the juſtice gran- 
ting ſuch warrant, therein to order and direct the goods 
and chattels ſo to be diſtrained, to be ſold and diſpoſed 
of within a certain time to be limitted in ſuch warrant, 
ſo as ſuch time be not leſs than four days, nor more 
than eight days, unleſs the penalty, or ſum of money 
for which ſuch diſtreſs ſhall be made, together with the 


reaſonable charges of taking and keeping ſuch diſtreſs, | c, 


be ſooner paid, | 

Se&. 2. And the officer making ſuch diſtreſs, ſhall 
and may deduct the reaſonable charges of taking, keep- 
ing, and felling ſuch diſtreſs, and the overplus (if any) 
after ſuch charges, and alſo the ſaid penalty, or ſum of 
money, ſhall be ſatisfied and paid, ſhall be returned on 
demand, to the owner of the goods ſo diſtrained ; and 
the officer executing ſuch warrant, if required, ſhall 


y | See Adminiltratoz, Erecutoz, and Jnteltates, 


[ Dued fi notueritis, iþfe vos inde conſtringat per pecuniam 


| to appear four days before the writ is returnable, if the 


Dir. 


ſhew the ſame to the perſon wh F j 
and ſhall ſuffer a Copy thereof rs ja. enki diſtrained, 
Sef?. 3. But'this ſhall not exteng to alter any provi 

; l- 


hons relating to diſtreſles to be m 
tithes and church rates by the Peale mp Payment or 
contained in the a&ts of the 7&8 Iil eaters, 
ny Hos 1 /tat. 2. cap. 6. + 37 P- 34+ and 
Ditre:s of the King, By the 
ſubject can diſtrain out Go his” fee Are on "aw wx 
| cattle are driven to a place out of the fee "to "AFaru 
lord's difreſs, &c. But the King may diſtrain hoe x = 
ſervice, or fee-farm, in all the lands of the Robe oo 
| whereſoeyer they be; not only on lands h-1d of himſelf 
but of others ; where his tenant is in a&ua] poſſefion” 
y 
2 


and the land manured with his own = sf 
Inft. 132. 2 Danv. Abr. 643, Ty on 
Diltrets of a town, If a town be aflegug to 

certain ſum, a diſtreſs may be taken in any part, f bk 
ject to the whole duty. 2 Denv. 643. foams 
| Tiltribution ol inteſtates eſtates, According to 
the 22 & 23 Car. 2 may be ſued for as well jr. the 
| Chancery, as 1n the Eccleſiaſtical court: And: if the 
perſons appointed to have it, die before a diſtribution 
made, their ſhares go to their executors, &:. "2 Chan: 
Rep. 374. where the remainder or ſurplus of an eſtate, 


not diſpoſed of by will, ſhall go and remain to th 
of kin, by the ſtatute of diftributions. 2 Vern, A uy 6-6, 


_ Dilkrict {Diftrius) A territory or place of Juriſdic- 
tion; the place in which a man hath the power of 4i/- 
phmancn or the circuit or territory wherein one may l 
' compelled to. appear. Briton,: cap. 120. where we fay 
Hors de ſon fee ; others ſay, Extra diftriftum ſuum. 
Diltkrictiones, Di/traints, or goods diſtrained, or diſ- 
 treſſes, kept in cuſtody till payment and full ſatisfaQion 
be made, Poſſunt nos & ſucceſſores noftros & pradiftas 
| omnes terras——diftringere ad ſolutionem menuratam, & 
 diſtrictiones retinere quoſque plenarie fuerit ſatisfatum, 
Paroch. Antiq. p. 344. | 
Diltringas, Is a writ direQed to the ſheriff, or any 
other officer, commanding him to 4diftrain one for debt 
to the King, &c. or for his non-appearance at a day, 
See great diverſity of this writ in the Table of Regiſter 
| Fudic. verbo Diſtringas. This was ſometimes of old cal- 
| led conſtringas, as appears by this writ, Lib. Ramif. ſect. 
227. Henricus Rex Anglia hominibns abbatis de Rameha - 
ſalutem. Precipio quod cito & juſte reddatis abbati domi- 
no veſtro, quicquid ei debetis in cenſu, & firma, & debitis, 
& placitis, ſicut juſte monſtrare poterit quad ei debeatis. 


| veſtram. Teſte Chancellar. apud Glouceſter. By pecunian 
\ veſtram, in thoſe days, was underſtood bona & catalla. 
| Cowell, edit. 1727. S Lee | 
Tiltringas juratores, Ts a writ directed to the ſheriff, 
to diſtrain upon a jury to appear; and return iſſues on 
their lands, &c, for non-appearance, Where aa iflue 
in faCt is Joined to be tried by a jury, which is returned 
by the ſheriff in a panel upon a venire facias for that 
purpoſe ; thereupon there goes forth a writ of diſtringas 
| jurater*, to the ſheriff, commanding him to have thetr 
| bodies in court, &c. at the return of the writ. 1 Lil. 
 Abr. 483. And the writ of diſiringas jurat' ought to 
be to the ſheriff ſo timely, that he may warn the jury 


jurors live within forty miles of the place of trial ; and 
eight days if they live farther off. bid. 484. T here 
may be an alias, or pluries diſtringas jur, where the 
jury doth not appear. nies 

Dividend in the Erchequer, Seems to be one part 
of an indenture. 10 E4. 1. c. 11. and 28 Ed, 1. ft. 3: 


6&6 | 
Dividend in- the Univerſity, Is that ſhare or part 
which every one of the fellows do juſtly and equally di- 
vide among themſelves of their annual ſtipend, 
Dividend in law proceedings, A dividing of fee 
and perquiſites between officers ariſing from writs, &c. 
Pratif. Solic. : - 
Dividend of merchants, Ts where a juſt ſhare 
profits in trad? is aſſigned to any one, 


| Pivideny 


D-:1-::V 

erm in facks, A dividale proportionat? ſhare 
Dividend, of ſtocks, erected on publick funds ; as the 

0 Sea, Indic, Bank, and African ſtocks, &«, pay- 

Cut! | 


the adventurers half yearly, 


 vi0211-DACCANtS, Felony to ſteal them, 2 Geo, 2. 
c 15 oY Was anciently uſed' for indenture, Clau. 
; 71 0 1 Doro. 17. 24, and ſtat. de Eſcaetoribus 29 
ON 


ivila, Signifies 2 deviſe of goods by a laſt will, and 
ſq,netimes 2 will itſelf. Gervaſ. Doreb. writing of the 
1 of Hen. 2+ Anno 112. tells us, Notum facto quod 
ad IWaltham fect divifam meam de quadam parte pecume 
' in hunc modum, &c. Sometimes 'tis taken for a cha- 
= ven by a laſt will ; as 2 Eadmerus, lib, I. þ. 8. 
hs quadam VIC? Fay quingque de illis (nam divilz per 
: ICS COM 
Ts it ſignifies a parcel or portion of land deviſed 
by a [aſt will ; or ſet apart, Divijes Limitibus. Leg, Inz, 
cap. 44+ Ceorli habeant herbagium im communt, vel altam 
enpaſcualem terram vel diviſam claudendam. Sometimes 
tis taken for the bounds of a place or farm, as in Leg. 
Y, 1, cap. 57. Si inter compares vicinos utringue ſint que- 
rale, conventant ad diviſas terrarum. And ſometimes it 
(-nifies an award, as in Leg. H, 2. cap. 9. Ons _ 
| minetur wel in comitatu vel diviſis parium, Cowell, 
edit, 1727» : | 
Diviiac, Diviſes or bounds, Deviſas perambulare, to 
w2lk the bounds of a pariſh, ——Ut ſupra terram unde 
calumpniata fuit, ipſa cum ſuis, ego vero cum mets ad di- 
viſas perambulandas convenerimus. Cartular. Rading. 
MS. f. 108. b. So is diviſe uſed for the borders or li- 
mits of diviſion between lands, pariſhes, or counties, — 
Sic uſque Hetheneburne inter Akemanſirete inter deviſas 1n- 
tr Com, Oxon. & Buck. Paroch. Antiq. pa. 324. 
Hence the Deviſes, or Divizes, a town in Wiltſhire, 
ſtuated on the confines of the 7/2/t-Saxon and Mercian 
kingdoms. © Fe | 
- Divile, See Devile, _ Dp 
Divoxce, (Divortium, a divertendo) Is a ſeparation © 
two de facto married together ; of which there are two 
kinds; one a vinculo matrimonit ; the other a menſa & 
thro, The woman divorced a vinculo matrimonis, re- 
ctives all again that ſhe brought with her. "This onl 
iſes upon a nullity of the marriage, through ſome el- 
ſential impediment, as conſanguinity or affinity within 
the degrees forbidden, pre-contra&t, impotency, &c. of 
which impediments the Canon law allows fourteen, 
camprenended in theſe verſes. 


Error, conditio, votum, cognatio, crimen, 
Cultus, diſparitas, vis, ordo, Iigamen, honeſtas, 
vi fis affints, fs forte coire nequibis, Sh 

Si parochi & duplicis defit preſentia teſtis, 
Raptave fit mulier, nec parti redaita tuta. 


Divorce is a judgment ſpiritual ; wherefore, if there 
* occaſion, it ought to be reverſed in the ſpiritual court. 
we Coke, lib. 7. 
and on Litt. fol. 235: | 

In the old law, the woman divorced was to have of 
ter huſband a writing (as St. Ferome and Foſephus teſtify ) 
to this effect, / promiſe, that hereafter I will lay no claim 
{« thee; which was called a bill of divorce. | | 

By the Canon law a divorce is not permitted without 
ufacient cognizance had of the cauſe. But by the Ci- 
ll Jaw; divorces were often made through heat of 
*lger, where the Romans had a mind to put away their 
Vives, by ſending them a bill of divorce by one of their 
«amen, who was to acquaint the wife with the pur- 
Poſe and intention of her huſband. Ayl. Par. 225. 

Dr. dyliffe ſays, By the Papal Canon law there are 
"ly five cauſes of divorce ; to wit, adultery, impotency 
uelty, infidelity, and entring into religion. Al. par. 

2h, unto which ought to have been a ded conſangul- 


"» 

| here be two kinds of divorces : The one that diſol- 
mn Ne marriage @ vinculo matrimonity as for conſan- 
SUMty ; and the other a menſa & thero, as for adultery, 


| 


fence 1s after the juſt and lawful matriage, 


; 


 frigidity 3 where the marri 
and the ſentence of divorce 
fo. Inſomuch that in debt upo 
the defendant pleaded that at the time 


_—_— 4 


q 
q 


' the marriage 

And it was 
. . | 

crebantur) ex precepto ejus dati ſunt, &c. 


_timate ;z and that the 


—O__ 
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becauſe that divorce by reaſon of adultery cannot dif- 
ſolve the marriage a vinculo matrimonii, for that the of- 
3 Inft. 88. . 

vinculo, are conſanguinity or 
prohibited, alſo impuberty or 
age was merely yoid ab initto,. 
only declaratory of its being 
n an apr gg + though 

of the bond ſhe 
was wife to a perſon there named ; yet the plaintiff 
ſhewing that a tormer wife was alive at the time of his 
marrying the defendant, and that thereupon her mar-, 
riage with him had been adjudged null and void in the. 
ſpiritual court, judgment was given againſt her, becauſe 
being merely void, ſhe was always ſole :. 

d 1 further ſaid, that in ſuch caſe the divorce ' 
was only declaratory, and there needed not any ſuch ſen- 


| Cauſes for ſeparation 4 
affinity within the degrees 


tence. Cyo. El. 857. Gil. a46. 
| The effeQs of 614 ori EN 


| ginal voidance and nullity are, 
that the wife is barred of dower, and the iflue are illegi- 
perſons ſo divorced may marry any 
others. Gibſc 446. | | | . 
Concerning a divorce @ vinculo in caſe of impuberty, or. 
the male or female's marrying under the marriageable 
years, that is, the firſt under fourteen, or the ſecond 
under twelve ; the books of Common law do confirm 
and ratify this nullity ; not only by declaring, that in caſe 
ot zach divorce, the woman may have an aſfliſe for the 
land given in frank-marriage, but alſo in affirming fur- 
ther, that though the iman hath iſſue by ſuch marriage, 
and 1s divorced, and marries again, and hath ifſue, and. 
dies, the ifſue of the ſecond wife ſhall be his lawful 
heir ; nor will any averment of conſenting, and living 
together after the marriageable years be received or ad- 
mitted in the temporal court, after a divorce in the ſpiri- 
tual court made upon the original nullity, and unrepealed, 
In like manner, do the books of the Common law re-. 
ſolve, in the caſe of divorce a vinculo for frigidity, after 
three years trial and examination, and ſentence in the 


Kenne's caſe, Idem, lib. 5. fel. 98. 


ſpiritual court, for the perpetual impotency of enera- 
tion. As it was in Bury's caſe, M. a0 & 4 |. who. 
was ſo divorced, but afterwards married another wife, 
and had children by her : Upon which it was urged, that 
the church being evidently deceived as to his perpetual 
impotency, the divorce thereupon was null; and if. ſo, 
that the ſecond marriage was unlawful, and the iſſue 
illegitimate. But the court reſolved, that ſince there 
had been a divorce for frigidity or impotency, it was 
clear that each of them might lawfully marry again, and 
though it ſhould be allowed, that the church appearing 
to have been deceived in the foundation of their fen- 
tence, the ſecond marriage was voidable, yet till it 
ſhould be diſſolved, it remained a marriage, and the 
iſlue during the coverture lawful. Gib/. 446. _ 

But tho” a ſentence of divorce, given in the (ſpiritual 
court, may be repealed after the death of the parties, yet 
if any of the parties be dead before ſuch ſentence given, 
ſuit cannot be in the ſpiritual court to declare the — 
void, and baſterdize the iſſue; the marriage being already 
diflolved by death, and the trial whether legitimate or not, 
in order to inheritance, originally belonged to the King's 
court ; and the ſentence in the ſpiritual court being given 
only pro ſalute anime, it comes too late. Gibſ. 446. 
Viner. Baſt. G. 4. | 

Divorce a thoro et menſa is, when the uſe of matri- 
money, as the uſe of cohabitation of the married perſons, 
or their mutual converſation, is prohibited for a time, or 
without limitation of time. And this is, in caſes of adultery, 
cruelty, or the like ; in which caſe the marriage having 
been originally pood, is not diflolved, nor affected as to 
the vinculum or bond. And this is ſo by the Common 
as well as by the Canon law ; inſomuch that the wife 
ſo divorced, having ſued for a legacy left to her, and 
the huſband having given a releaſe hath been adjudged 
good, notwithſtanding the divorce, Nor doth this kind 
either bar the wife of her dower, or baſtardize the chil- 
dren ; but intitles her to alimoney, which the ecclefiaſti. 


—— 


cal court aſhgns, in proportion to the circumſtances and 
| condition 


= > 257 0A. 

_ condition of her huſband ; and no. prohibition will lie. | 
But as to the having again the goods ſhe brought, or ſo 

much as 1s not ſpent; that, | in the law books, is meant 


only of divorce @ vinculo, or when there was a nullity of 
marriage ab in:t9, 10 as to be really no marriage, Git 


35+ | 

But the children which ſhe hath after the divorce, 
ſhall be deemed baſtards ; . for a due obedience to the ſen- 
tence will be intended, unleſs the contrary be ſhewed. 
1 Salk, 123. 

By Can. 107. Inall ſentences pronounced only for di- 
| vorce and ſeparation @ thors & menſa, there ſhall be a 
caution and reſtraint inſerted in the act of the ſaid ſentence, 
that the parties ſo ſeparated ſhall live chaitly and conti- 
nently ; netther ſhall they, during each other's life, con- 
tract matrimony with other perſons. And for the better 
obſervation of this laſt clauſe, the ſaid ſentence of divorce 


ſhall not be pronounced, until the party or parties' requi- | d 


ring the lame, have given good and ſuffcicnt caution and 
ſecurity into the court, that they will not any way break 
or tranſgrets the ſaid reſtraint or prohibition, 

And this doctrine, that neither of the parties ſhall con- 
tract marrimony during each other's life, hath been con- 
firmed by the temporal judges in the caſe of Foltambe, 
who having been divorced from his wife for incontinenc 
on her part, married again during her life ; and the ſe- 
cond marriage was declared to be void, becauſe it was 
only a divorce a thoro, & menſa. And the ſame is the 
doctrine of the Canon law ; and of the ſame tenor are 
| the ancient conſtitutions of the Englih church. Never- 
theleſs divers acts of parliament for the divorce of parti- 
cular perſons in the caſe of adultery, agreeable to what 
the reformatio legum did propoſe in general, have allowed 
a liberty to the innocent perſon of marrying again. Gb/. 

446. Ms. 083. 

And by Can. 108. If any judge give ſentence of di- 
vorce or ſeparation, and ſhall not fully keep and obſerve the 
premilies ; he ſhall be, by the archbiſhop of the province, 
or by the biſhop of the dioceſe, ſuſpended from the exer- 
ciſe of his office for the ſpace of a whole year; and the 
ſentence of ſeparation ſo given, contrary to the form 
aforeſaid, ſhall be held void to all intents and purpoſes 
of the law, as if it had not at all been given or pro- 
nounced. | 

A divorce for adultery was anciently a vinculo matri- 

moni: 3; and therefore in the beginning of the reign of 
Queen Elizabeth, the opinion of the church of England 
was, that after a divorce for adultery, the parties might 
marry again ; but in Feliambe's caſe aforeſaid, H. 44 El. 
in the Star-chamber, that opinion was changed ; and 
archbiſhop Bancroft, by the advice of d:vines, held that 
adultery was only a cauſe of divorce a menſa & thoro. 
3 Salk. 138. : 

Can. 105. Foraſmuch as matrimonial cauſes have been 
always reckoned and. imputed amonglt the weightieſt, and 
therefo:e require the greater caution when they come to 
be handled and debated in judgment, eſp-cially in cauſes 
whercin matrimony, having been in the church duly fo- 
| lemnized, is required upon any ſuggeſtion or pretext 


whatſoever to be difiolved or annu)led ; we do itraitly 


charge and injoin, that in all procecdings to divorce and 
nullities of matrimony, good circumſpection and advice 
be uſed, and that the truth may (as far as is poſſible) be 
ſifted out by the depoſition of wirnctics and other lawful 
proofs and evictions, and that credit be not given to the 
ſole confeſſion of the partjes themſelves, howloever taken 
upon oath, either within or without the court. 


'The rule of the Canon law upon this head, is in a 


decrctal epiſtle of pope Cple/tine the Third, who injoineth ; 
that the parties be not ſeperated by their own confeſſion 
only, or by the rumour of the neighbourhood : For if 
they did believe that the eccleſialtical judge would concur 
with them, ſome perſons would collude together, and 
confcſs inceſt, for the avoiding of their marriage : And 
the rumour of their neighbourhood ought not ſo far to be 
judged valid, as to diſannul marriages unleſs other rea- 
ſonable and probuble evidence do occur. Gib/. 445. See 
Dr, Gibf. Cod. and Dr, Burn's Eccleſiaſtical Law. 


day with an ox; an acre of land. 


DSL 
Diurnalis, As much land as. can h 


£ p Plouthed in , 
wrote diuturna. Similiter conc; 1.) M2 authors !is 
Crwell ps ge titer oncedt duas Uiuturngs tellur;.. 
0. To ds» law, i . , 
23 Hen. 6. c. 14. See 3 org 0 OR WWE 
; Dobuni, Glouceſterſhire and Oxferdſbir ; 
bitants of that part of Oxfordſhire whe EM nas 
| Docket, or xo3xEt, Is a brief in NL  WerÞbire, 
piece of paper or parchment, containing the 3g 
larger writing. Symbol. part 2. it Fins 4, ng 6 
when rolls of judgment are brought Int 'B 9%. Ad 
docketted, and entered on the docket of that 1 To 
that upon any occaſion you may ſoon find Song _ : 30 
by ONES theſe dockets. See 4ttorn. Pract. Cp 
 DIt92 and ſtudent, Is a book containins co:+.! 
lalogues between a doctor of divinity, and a Ault pg 
Common law ; wherein are contained « ueſtions and ; 
as well of the equity and conſcience aſl in the C 
law, as alſo a comyariſon of the Civil, Canon and Ca 
mon law together, very worthy the reading. The er oi 
1s nis LO be bne Saint German, and the book was writ:cn 
in the time of Henry the Erghth. | 
Datos, Doors and bachelors of divinity and law 
may have a diſpenſation for non-reſidence, 21 Hen ſ 
C. 13. ſect. 23. Doctors of the Civil law "may exerciſe 
25 ts, juriſdiction although laymen, 37 Hen. 8. «. 
autNs Tommans, Is the college of Civilians in 
London, which was purchaſed by doctor Harvey, dean of 
the arches, for the profeſſors of the Civil law. Here 
commonly reſide the judge of the arches court of Canter- 
bury, the: judge of the admiralty, and the judge of the 
prerogative court of Canterbury, with divers other eminent 
Civilians; who there living (for diet and lodging) in a 
collegiate manner, and commoning together, it 1s known 
by the name of Dofors Commons. It was burnt down in 
the fire of London, and rebuilt at the charge of the profeſ- 
ſion. Camberl. Preſent State. | | 
- Dog-days, Are fſixty-four in all, @ fertio idus Fult 
uſque i idus Septembris. Cowell, edit. 1727. $5 
Dog:daw, Is an apparent deprehenſion of an offender 
againſt veniſon in the foreſt, There be four of thee 
mentioned by Manwood in his Foreſt Law, cap. 18. num. 
9. Stable-fland, dog-draw, back-bear, and bloody-hand ; 
where he faith, That dog-draw is where any man hath 
ſtricken or wounded a wild beaſt, by ſhooting at him 
either with croſs-bow, long-bow, or otherwiſe, and 1s 
found mo 3 hound, or other dog drawing after him to 
receive the ſame. 
Dagger, A kind of little ſhip. 31 Ed. 3. flat. 3. 
c. 1. All the ſhips called doggers and landſhips, &'c. 
)2&ger-tith, Seems to be fiſh brought in thoſe ſhips 
to Blackneſs-Haven, &c. Ibid. c. 2. | E 
Dogyry-wen, Fiſhermen that belong to dogger-ſhips. 
25 Hen. 8. c. 4. 
Dogger., See Docket, . 
Dogs. The law takes notice of a greyhound, maſtif 
drg, ſpaniel and- tumbler ; for trover wil! lie for them. 
1 Cro. 125. 2 Cre. 44. A man hath a property 1 2 
maſtiff: and where a maſtif falls-on another dog, the 
owner of that dog cannot juſtify the killing the makſtift, 
unleſs there was no other way to fave his dog, as that he 
could not take off the maſtiff, &c. -1 Sound. 49. 3 Sai. 
139. The owner of a dog is bound to muzzle him if 
miſchievous, but not otherwiſe : And if a man doth keep 
a dog that uſeth to bic. cattle, &c. if after notice given 
to him of it, his dog ſhall do any hurt, the maſter ſhall 
anſwer for it. 
Toitkin, A baſe coin, prohibited by 3 H. 5. cap. I 
Hence probably we retain that phraſe when we would un- 
deryalue a man, to ſay, He is not worth a doit or doit- 
kin, : | 61 
Dole, ( Dola, Sax. del, pars, portio, from delan, ge 
dere, diſtribuere) 1s a part or portion moſt commonly 9 
a meadow, ſo called to this day ; as dole-meadw, anna 


_ _ ſhares. 1 4 
4 Fac. c. 11, where ſeveral perſons bays Suthmeas 


Stat, 


b 


DOM 


rune lis e, prato auftralt) habet prior per fortem Fr Poe 
4 


| crumdpreſt, tres dolas, ficut ſors illa cadit. 
” Ns t dola, habet 4 polas five ofto andenas (1. e. 


D © M 


and gilt letters in the beginnin which refer to the time 

| 1E 
of Edward the Confe wr. An this led him, who made 
notes on Fitzherbert's Regiſter, into a miſtake, who in 


cents ſimul. Lib. Priorat. Dunſtable, cap. 5.}| fel. 14. tells us, that Li; pf who 
fetal as word to ſignify a ſhare, as deal 6 fat 34 Fm ; taebey" 4 at Liber Domeſday fa&us fuit tempore 


hk : He dealt his dole among ſo many poor people, that is, | 
aye every One a ſhare or part. Cowell, edit, 1727. 
ies fiſh, ſeems to be that /h, which the fiſhermen 
ally em loyed in the North eas, do of cuſtom receive 
c their allowance. See the ſtat. 35 4. 8. cap. 7. 
pallg:bot?, A recompence made for a ſcar or wound,, 
cox, Diftione inter Leg. Aluredi Regis, cap. 23; legitur, 
dolg bot. 


on and Som, Words uſed in ancient charters, ſig- 
nifying 3 POWET of judging; and ſecurity in poſſeſſing. 
om. 
be A Saxon word, ſignifying Liber judicialis, 
zz appears by the laws of King #dward the Elder, cap. 8. 
This was probably a book of ſtatutes, proper to the Eng- 
16 Saxons, wherein perhaps the laws of former Saxon 
Kings were contained ; that chapter ſeeming to refer to 
thelaws of King na, c. 29. | 
Tame or ZDeom, (Saxon dom) A judgment, ſentence 
ordinance, or decree, The homage-”s oath in the Black 
Burk of Hereford, fol. 46. ends thus, 
at this haly dome, and by my trowthe. See Doom,, 
Damesday, / Liber judiciarius, vel cenſualis Angliz, 
from the Saxon dom, i. e. cenſus vel x/timatio, not domeſ- 
di, nor domus det as ſome authors writes it,) Is a moſt 
ancient record, made in //;ll;iam the Congueror's time, and 
now —— in the Exchequer fair and legible, conſiſt- 
ing of two volumes, a greater and a leſs; the greater 
comprehending all the counties in England, except North- 
umberland, Cumberland, Weltmorland, Durham, and part 
of Lancaſhire, which were never ſurveyed ; and except 
Eſex, on ns and Norfolk, which three are comprehended 
in the lefſer volume, which concludes with theſe words ; 
fro milleſfima oftogeſſimo ſexto ab incarnatione Domini, vi- 
grfimo vero regni Williellmi, fatta eft ifla deſcriptio non 
folum fer hos tres comitatus, ſed etiam alios. It 1s called 


| Liber judicarius, quia in eo totius regni deſcriptio diltgens 


cmtinetur, ſingulorumque fundorum wvalentia exprimitur. 
And Domeſday, (as Ore: Tilb. ſays,) Non quod in eo de 
prepoſitis aluquibus dubiis feratur ſententia, ſed quod a pre- 
di judicio non liceat ulla ratione diſcedere, It was begun 
by five juſtices, aſſigned for the purpoſe in each eounty, 
in the year 1081, and finiſhed in 1086. Camden calls it 
Gulielmi librum cenſualem, The tax -book of King William. 
See more of it in Spe/m. Glofſ. and 4 Inft. fol. 269. The 
dean and chapter of York have a regiſter called alſo Do- 
me{day; ſo has the biſhop of Y/orcheſter : And there is an 
ancient roll in Chefter-caſtle called Domeſday-roll. 

— Our anceſtors had many doom-books. We are told by 
dngulphus, pag. 870. and yo8. that King Alfred made 
Talem Rotulum qualem Gulielmus Nothus, which is called 
Demeſday ; and ſometimes the WVinche/ter-roll becauſe it 
was kept there, 

_ The Domeſday-book made by Jill. 1. referred to the 
time of Edward the Confer, as that of King Alfred did 
to the time of AZthelred : For the entries are thus made, 
C. tenet Rex Willielmus in dominico & valet, &c. ibi ca- 
rucate, &'c, T. R. E. Valebat, &c. i. e. It was worth ſo 


| much, tempore Regis Edwards, And this book is called 


Mapna Rolla IWinten. 
he third book, which differs from the other in form 


more than in matter, was made by the command of the | 
 fameKin 


- The one being large, and in fo/zo, but this 
In guarto ; it ſeems to be the more ancient of 
© two; 'tis fairer written, and hath very few raſures. 
See Monaſticon, $ tom. þ. 272. | | 

Tis probable Ingulphus, though he lived near thoſe 
Js, never ſaw theſe books ; for he writes of incorpo- 


ting theſe rolls, as if at that time they had not been 


leſſer, an 


e upin two yolumes : of both which the Hon. Sir | 


fubn Trevor, Maſter of the Rolls, had a very fine and 
exact copy. | 


There js 
18 Called Do 
an Jbridgim 


a fourth book kept in the Exchequer, which 
meſday ; and though a great volume, is only 
ent of the other two. It hath many pictures 


So help me God|\ d 


[ here is a fifth book iri the Remembrancer's office, 
which is the-very ſame with the fourth before mentioned, 

Tis generally known that the queſtion, whether lands 
are ancieht demeſne-or not, is to he decided by the Do- 
meſday of IVill. x. from whence there is no appeal ; nor 
is there any averment to be made againſt it : And *tis 
a book of that authority, that even. the Conqueror him- 
ſelf ſubmitted ſome caſes, wherein he was concerned, to- 
be decided by it, What is contained in this book ap= 
peats by theſe old verſes : 


Ns deberetur fiſco, que, quanta tributa; 
Nomine quid Cenſus, que veftigalia, quantum 
 Buiſque teneretur ſeadali folvere jure, 
ut ſunt exempti, vel qios Angaria damnat, 
ut ſint vel glebe ſervi, vel conditionis, 
Duove manumiſſus patrono jure ligatur. 


Domelmen, Judges, or men. oppointed to doom and 
etermine ſuits of quarrels,—— 2 infra libertatem ſeu 
hundredum de Irchenfeld com. Heref; faciunt ſettam ad 
curiam hundredi, ut minores lites dirimant, vocantur domeſ.- 
men, i. e. Fudices ſeu homines judiciarii. See Sil. Taylor 
of Gavelkind, .-p. 110. Hence falling of domes is the 
Scotch phraſe for reverſing of judgments, or annulling of 
decrees, Hence domer, jhdicium, and a©g-deme, 1 deem or 
judge. Cowell, edit. 1727. | | 
ZDamicellus and Domucella, . - Fob» of Gaunt, Nuke 
of Lancaſter, had by Catherine Swinford before marriage, 
four illegitimate children, viz. Henry, John, Thomas, and' 
Foan ; and becauſe they were born at Beaufort in France, 
they were vulgarly called Henry de Beaufort, &c. Fohn, 
before 20 Ric. 2. was knighted, and Henry becariie prieſt, 
At the parliament holden 20 Rich. 2; the king by his 
chartgr did legitimate theſe children. Rex, Charifſimis 
conſanguineisnoſtris nobilibus viris Tohanni Militi, Henrico 


hanne Domicellz, Germanis prechariſſimi avunculi noſtri, 
Foh. Ducis Lanc. natis ligeis noſiris, ſalutem, &c. Teſte 
Rege apud Weſtm, g. die Febr. per iþſum Regem in parlia- 
mento. In this a& (ſays Sir Edward Cote, 4 Inft. fol. 47.) 
the ſaid Thomas could not be called £/quire, and therefje 


ved from thence, but is an abſolute Latin word, anciently 
given as an appellation or addition to theing's (natural) 
ſons in France, and ſometimes to the eldeſt ſons of no- 
blemen there ; whence doubtleſs we borrow the words. 


frone divina Wigorn. epiſcopus dilefto in 'Chriflo filio Johan- 
ni de Fulwode noſire dizc. Domicello. ſalutem.—Dat: 7 
Febr. 19 Rich. 2, Here it is uſed to a private gentleman 


niſi natos Regum, &c. Hoy den, f. 347. n. 50. 


Domicelli & ſervientes monaſterit, pag. 1990. ' 


laboribus variis ducens cum domigerio magnoy mendicands. 
Hiſt. Elien. apud Whattoni Ang]; Sac. p. 1. p. 652:. Cre- 
debant Loidinenſes guod per hec dona domigerium evaſiſſent. 
Walfingh. 1392. Emolumentum Regi accrevit & domi- 


alicujus vel manu eſſe. Braft. lib. 4. tract 1. cap. 19. 
e Domina, A title given properly to thoſe honourable 


| women, who in their right of inheritance held a barony. 


So Maud the daughter of Robertus de Oilly ſen. who itt- 
herited the honour of J/alingford, was therefore tiled 


ES 


Matildis demina de Walingford, Paroch, Antiq. p..78. 
Wominica 


Clerico, Thome Domicello ar dileftz nobis nobili mulieri Fo-' 


nad the addition Domicells, which; (ſays he) ſignifies a 
young ſoldier not yet knighted, or nobly born, &c. which 
1s-a miſtake. For there is no ſuch French word as Dojot- 
cell, but Demoiſel ; nor can Domicellus properly be deri- 


See Spelm. "Gloſſ. verbo Domicellus: Tidemamius permiſ- 


as lord of a manor,-Sed nos indiſcrete He pluribus do= 
minis, quia Baronet vocamusNeomicellos, Angl: vero nullim 


But Domicelli are only the better ſort of ſervants; as- 
appears by Thorn. fol. 1748. | Domicellus abbatis, ahd. 


TDomigezium, Damage, danger, —— /itam ſuam in 


gerium ad populum. Knighton, anno 1352. In another 
place *tis taken for power over another ; $6 domigerio- 
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D O N 


; Dominica in Ramfs palmarum, Is Palm Sunday, 
| fo called, becauſe, on that day they uſed to diſtribute 
branches of palm and other green boughs m commemo- 
ration of our Lord's riding to Jeruſalem, and the people 
ut palm boughs, &c. to ſtrew in the way, crying Ho- 
anna. Md. quod ego Henricus de Erdington feci homagium 
& fidelitatem domino Will. de Stafford apud Bromſhulf in 
com. Staff. die Mercurii prox. ante Dominicam in Ramis 
palmarum, anno regni Regis Edw. xxvit. pro terris & 
ogg que teneo in villa de Hunſtanſeat in com. IVar, 
6 
Daminicum, Demain or demeſne, terra dominicalis. 
Lands not rented to tenants, but held in demeſne, or in 
the lord's own uſe or occupation. Antiguum dominicum 
Regis, the King's ancient demeſne, are ſuch royal manors 
as were reſerved to the crown, to yield orion for the 
King's houſhold, and ſo let out in ſocage for farms or 
victuals, or in ſerjeanty for ſome domeſtic ſervices : but 
not diſpoſed of to barons or knights to be held by any 
feudatory or military ſervice. See IDzmain. 
Daminium, Right or legal power. — In filva dieti 
manerii ſrve dominit de Pidingtona, aut infra precnetum 
ejuſdem, non habent aliqui extranet dominium aliqguo modo 
In = vel in toto ſe intramittere. Paroch, Antiq. p. 
Dominus, In ancient times being prefixed to a name, 
uſually denoted him a knight, or a clergyman : for ſo we 
find it often in charters, with His te/tibus Dominos Edwar- 
do d: Sanfto Mauro, Willielmo——, &c. It ſecms, 
however, that title was given to a gentleman of quality, 
tho” not a knight, eſpecially if he were lord of a manor. 
Toms reparanda, Is a writ for one againſt his neigh- 
bour, by the fall of whoſe houſe he feareth hurt to his 
own. kee. Orig. fel. 153. In this caſe the Civilians 
have the action de damno infefo. 
Damus converſowm. See Rolls, 
Domus Dei, 'The hoſpital of St. John in Feruſalem ; 
ſo called in Mon. Angl. 2 part. fol. 440. IE 
Tana, Any ſort of property, or goods. Cowell edit. 


1727. | 

/Danatio cauſa montis, Is a gift in proſpe& of death ; 
where a perſon moved with the conſideration of his mor- 
tality, doth give and deliver ſome thing to another to be 
his in caſe the giver die, but if he lives he it to have it 
again, Law f Teſt. 179. See Wills. 

 Tonative, Is a benefice merely given and granted by 
the patron to a man, without either preſentation to the 
ordinary, or inſtitution by the ordinary, or induction by 
| his commandment, F. N. B. fol. 35. 
Gregor. de benefic. cap. 11. 1. 1. hath theſe words, S! ta- 
men capelle fundate fer laicos non fuerint a diczceſans ap- 
probate & (ut loquuntur) ſpiritualizate, non cenſentur be- 
neficia, nec ab epiſcopo conferri poſſunt, ſed ſunt ſub pia dij- 
poſitione fundatoris. Cowell, edit. 1727» 

A donative is a ſpiritual preferment, be it church, cha- 
pel, or vicarage, which is in the free gift oxcollation of 
the patron, without making any preſentation to the 
biſhop ; and without admiſſion, inſtitution, or induction 
by any mandate from the biſhop or other ; but the donee 
may by the patron, or by any other authorized by the pa-. 
_ tron, be put into poſſeſſion. Deg. þp. 1. c. 13. | 


And this right in the donor (together with the exemp- 


tion of the church from eccleſiaſtical juriſdiction) ſeemeth 


to have come from the conſent of the b ſhop in ſome 
particular caſes: As when the lord of a manor in a great 
pariſh, having his tenants about him at a remote diſtance 
from the pariſh church, did offer to build and endow a 
church there, provided that it ſhould belong intirely co. 
his family, to put in ſuch perſons as they ſhould think 
fit, if they were in holy orders. It is very poſſible that | 
the biſhops at that time, to encourage ſuch a work, 
might permit them to enjoy this liberty ; which being 
continued time out of mind, is turned into a preſcrip- 
tion. And they are to be diſtinguiſhed from thoſe called 
fine-cures, "and exempt juriſdiftions : For fine- cures in 
truth are benefices preſentable ; but by means of vicarages 
endowed in the ſame places, the 1k. $a who enjoy them 
have by _ cuſtom RN excuſed from reſidence : And 
d 


exempt juriſdiftions are not fo called, becauſe they are 


Of this Petr. | 
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under no ordinary ; but becauſe the 
ordinary of the dioceſe, but have © 
gy rg called peculiars. 1 Still, 335 ld was 

ere 1s not any one particu} ; 

preferments, that A peculiarly faid IE.0 ache 
ſome of all forts may be donative, as well Y UVES ; for 
tive, or' elective, For biſhopricks were q preſenta. 
England, after the conqueſt, until the vas in 
John: And a deanry may ; for thoſe deanries ry King 
tranſlated from priories and convents, or whi © ers 
founded after the diflolution of abbies and mon Fy i were 
King HAlenry the Eighth, or other Kings of ih; gener, 

are donative, and conferred by the King's liners _ 
So a prebend may be donative, as at IFondur aL 
minſter, in the chapels of the King, where the fp 
being void, it is ſaid, that the King ſhall make Keen = 
of his clerk by patent, and by force thereof he "0 rom 
poſlefiion without any inſtitution or induction rap 
benefice with cure. of ſouls may be a donative : lo a 
rectory of Bricry or Burien in Cornwall ; Ang [> = 
church of the 'I'ower of Londen is a cure of fo ki cap 
the King's donative. J/atrſe c. 15. as 


Yet {ome of theſe inſtances, and other 

be faid to reſemble donations, rather Amt , on 
tions, properly ſo called ; ſuch as the prant of the King 
to prebends without inſtitution ; ſo alſo, the c91): --b 
of a biſhop without preſentation ; and the Soma. 
to perpetual curacies, which is without either ak 
tation, inſtitution, or induftion. For theſe differ "ek 
donatives properly fo called, which are given and Fully 

poſleſied by the ſole donation of the patron in writin x 
inaſmuch as collations and royal grants are to be folloy. 
ed by induction and inſtalment ; and perſons nominitnd 
to Curacies are to be authorized by a licence from the 


y are not und 
k er 
ne oi their = 


ſiaſticg 


| biſhop, before they can legally officiate, whereas poſ- 
ſeſſion by donation 1s not ſubject to any of theſe conſe- 


quents, but receives its full eflence and effe& from the 
lingle act and ſole authority of the donor as aforeſaid 
Watf. c. 15. | : 

By the leveral ſtamp aCts ; for every ſheet or piece of 
vellum or parchmenr, or ſheet of paper, upon which 
any donation which ſhall paſs the great ſeal of England, 
or upon which any donation to be made by any patron 
whatſoever, of or to any benefice, dignity, or eccleſia- 
ſtical promotion, ſhall be ingroſled or written, ſhall be 
paid a double forty ſhilling ſtamp duty. Provided, that 
luch bencfice, dignity, or promotion be of the yearly va- 
lue of 1cl. or above in the King's books. 

: The grant of a donatiye being once made, creates a 
right as full and laſting as inſtitution and induction ; that 
1s, 2 right not to be taken away, but by the reſignation or 
deprivation of the donee; the reſignation to be made to 
the donor, and the deprivation to be made by the donor 
likewiſe ; both the church and the clerk being exempt 
trom ordinary juriſdiftion. To this purpole it is, what 
we find in the reports of Sir Fohn Davis, that a donative 
cannot be granted for years or at will only, becauſe this 
great inconvenience would follow, that the frechold 
might be in perpetual obeyſance; which is an inconve- 
nience that the law will not ſuffer. Gf. 819. 

The form of a donation may be thus : To all ts whom 
theſe preſents fhall come. Know ye, that I A. B. of—— 
in the county of -—=— eſquire, have given and granted, and 
Ly i preſent do give and grants to my beloved in Chirk 
C. D. clerk, the office of 5 place of curate [or as the 
caſe ſhall be] of the chapel of — in the county of 

— now lawfully vacant, and to my donation and free 
diſpoſition in full right belonging, and by theſe preſents ds 
make, conflitute, and appoint him the ſaid C. D. curate of 
the ſaid chapel, to have, hald, and enjoy the [arid effice or 
place of curate in the chapel aforeſaid to him the ſaid C. 
D. during his natural life, with all and every the ſalariei, 
flipends, rights and appurtenances to the ſame fc or place 
of curate aforeſaid in any wiſe belonging or appertamingy 0 
Jjully, freely, and perfettly, and in as an;ple manner and form, 
as any other bath or ought to have, hold and enjoy the ſa _— 
In witneſs whereof I have hereunto ſet my hand ard fea! 


: 


the ——— day of —— in the year of ur Lord,—-—- 


| Ecton. 459. 


©: 
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« To all to whom theſe preſents ſpall come, A. B. 


_— in the county of —— — efquire, lord of the ma- 
—_— in the — 0 al — ſerdeth greeting. 
&-- Y the chapel of ———— 4 dreſaid, is now vacant, and 
ral Her in Full right belongeth ; know ye that { the 
p efaid A. B. have given and granted to my beloved in 
UA C. D. er#, the aforeſaid chapelof —— —=—, with 
all its rights and appurtenances, and by the tenor of theſe 
ſents do induf? him the ſaid C. D. into cerforal prſſeſ- 
} w of the ſaid chapel, with all its apf urtenances. In wit - 
ws whereof, + Econ. 461. 
For other matters, ſee Dr. 
Burn's Eccleſiaſtical Law. ; 
Tono2 and Donee, Donor, 18 he who gives land or 
tenements to another, and he to whom the ſame is 
given is the donee. 


moom or Dome, 


Or thus 


Gibſon's Cod. and Dr. 


Sax. Dom, A judgment, ſentence, 
ordinance or decree alſo ſenſe or ſignthcation. Sub- 
luntiva quadam (fays Mr. Somner ) exeunt in dom, «bi com- 
poſitionts gratia videtur oppofitum, et quandogue munus de- 
_ *"at vel officium, item ditionem & dominium, ut in 
Kingdom, Earldom, &c. — Habeat girthbriche & /Jor/lal, 
5 dom, & ſom, & wreche in Mari, Mon. Angl. 1. 
ar. fol. 284. 2. Sec. Wath. er 
Doxchclter, The burgefles ſhall have their weigh- 
ing twelve OR 9 Hen. 6. c. 6. 

Danti, See Pollotk, 

we 'To mop dutics liable, 
& ject, 2 Sent” £25 

WNabecata, Canterbury. REED 5 
T6 .aic. A cloth or curtain, hanging in the choir, 
ſo called, becauſe ſedenti ad dorſum appenduur. 


4 IVill & Ma. c. 


Treſque dedit cappas, dorſalia plura, tapetas. 


doufile, See Doyfale. ood 

_ Dearinm, Anm 25 H. 8. cap. 11. Is 
the common room, place, or chamber, where all the 
iriars of one convent flept and lay all night. _ 

wolens, Straight cloths made in Devonſhire, and fo 
called in Rot. Par. 2 Hen. 5. | p 
- Doſlale, Þoztale, Hangings, tapeſtry. Dederat 
ti duo dorfalia honeſla, Rog. Hoveden ſub Ann. 954. 
—Poſlale five tapeſtum—Mat. Par. in vit. Abb. S. Albani. 

Dote alignanva, Is a writ that lay for a widow, | 
where it was found by office, that the King's tenant was 
ſeiſed of tenements in fee or fee-tail, at the day of his 
deth, and that he held of the King in chief, &c. in 
' which caſe, the widow came into the Chancery, and 
there made oath, that ſhe would not marry without the 
King's leave, Anno 15 Ed. 3- cap. 4 and hereupon ſhe 
had this writ to the eſcheator, for which ſee Reg. of 
Iirits, fol. 297. and F. N. B, fol. 263. Theſe widows 
ae called the King's widows. See Ui, + 

Dote unde niyil Haber, Is is a writ of dower, that 
lieth for the widow againſt the tenant, which bought 


land of her huſband in his life-time, whereof he was | 


kiſed folely in fee-ſ1mple or fee-tail, in ſuch ſort as the 
iſſue of them both might have inherited it. F. N. B.' 
fil. 147, Regis, fol. 170. Se 
Doits admenturationc. 
the Reg. orig. fol. 171. EY: 
Double pea, ( Douplex placitum ) Is that wherein the 
afendant allegeth for himſelf two ſeveral matters in 6@r 
of the plaintiff's aCtion, whereof either 1s ſufficient to 
effect his deſire, which ſhall not be admitted for a plea. 
As, if a man allege ſeveral matters. the one nothing 
_ G&pending upon the other, the plea is accounted double, 
and not admiſſible ; but,” if they be mutually depending 
on each other, then it-is accounted ſingle. Kitchen fol." 
233. See Brook, boc tit. And Str Thomas Smith-gives' 
this reaſon why ſuch dowble plea is not adinitted by our 
42w ; becauſe the trial is by twelve. rude men, whoſe! 
«ads are not to be troubled with too many things at- 
once, Lib. 2. de Rep. Angh. cap. 13. © 
By tat. 4 Ann. c. 16. ſet. 4. It ſhall be lawful for 
iny defendant or tenant in any aCtion or ſuit, or for any 
anuff in repleyin, in any court of record, with the' 
*ave of the ſame court, to plead as many ſeveral. mat-: 


Sec Admeaſurement, and 


The n.oti 


dminiſtravit, which was denied by the court, xo 
'*15 therego, as he ſhall think neceſſary for his defence. i | 


bo wv 


Piintiff brings a Writ of error to reverſe a common 
recovery, Det. ndant moved for liberty to. plead double, 
on was oppoſed, becauſe the act for the amend- 
ment of. the law, whereby a defendant, by the leave of 
the court firſt obtained, may plead double, was not to 
be underſtcod of. a defendant in a writ of error, but a 
defendantin an orginal aQtion ; but it was inſiſted upon 
by the counſe] on the fide with the motion, that this 
act did extend to the defendant in a writ of error, as 
well.as an original ation ; that the one might have as 
great occaſion of pleading double as the other ; that it 


had lately been reſolved, that a writ of error did not 


abate by: the death of one of the plaintiffs, whereas, a 
the law ſtood before that act of 967 204 it would ; 
that by the ſame reaſon by which the word plaintiff, in 
that part of the a of parliament, was to be extended 
to a plaintiff in error, the word defendant ſhould like- 
wite, It was further urged, that the pleading double 
was at their own peril ; for if the court had not power 
by th.z act of parliament to grant them leave to plead 
double, the other fide may demur ; and to this opinion 
the court inclined ; but the court made their motion 
truitleſs, by declaring, that one of the things they. de- 
liged to plead, did upon the record appear to be falſe. 
lo Mod. 326. Pſach. 2 Geo. B. R. Hurtſon v, Aglionby. 
[The court was moved to plead and demur, but refuſed 


| the ſame; for demurring is not pleading. 10 Med. 280. 
| ill. 1 Geo. B. R. Hoyſon & af fien 


(aſhgnees) v. Fefft eys. 
An hcir ſhall not have leave to plead riens UE Ah 


with an other plea, except he make affidavit that he has 
riens per deſcent ; nor ſhall an adminifirator have leave 
to picad plene adminiftravit, and no afſets, without an 
athdavit that he has no afſets. 10 Med. 334. Trin. 2. 
Geo. B. R. Carrington v. IWarren. | 
R aps” ns ode wa on a promiſe of marriage, 
Viz. non aſſumpſit and infancy. Gilb. 175. pl. 22, Palch. 
3 G. B. KR. Yate. V. Vari, T9 OS PEP 
A motion was made for liberty to 7:j0in double, as being 
with the equity of the act, which allows pleading double. 
But the court ſaid, that they thought that this would: be 
intirely inconvenient, and out of the reafon of the att, 
and therefore refuſed it, 2 Barnard. Rep. 6. Trin, 5 


, Geo. 2. Anon', | 


| A rule to plead double, viz. non afſumpſit, and a gi- 
neral releaſe was diſcharged, becauſe thele pleas are cor:- 
he 5G Notes in C. B, 228. Hill. 6, Geo. 2. Gibſer 
v. Cole. | OT Ce nel La | 
In treſpaſs for —_—_— plaintiff's cloſe and pulling 
down 'a weare ; defendant moyed to. plead double, viz. 
liberum tenementum and a Infhification of pulling down the 
weare as a nuſance, and rule n1/i was obtained ; but was 
afterwards on ' hearing counſel on both ſides diſcharged 
by the court, the matter prayed to be pleaded being in- 
conſiſtent, Notes in C. B. 229. Trin. 6, &, 7 Geo. 2. 
rs nos 295 CTIETTTST OE TR WE nn 
Vefendant obtained a' rule ni/; to. plead double, non aſ- 


ſumpſit ard non aſſumpfit infra ex annos. Plaintiff Fl 


for cauſe, that the rule to plead was expired before the 
motion to plead double was made : but the court held, 
that defendant was proper to move to plead double any time 
before judgment ſigned. Notes in C. B. 229. Mich, 7 Geae 2. 
TT 

AQtion was brought again/ an oper, for deteining 
two horſes of the plaintiff's ; it was moved to plead double, 
viz. Not guilty, andan accord aid ſatisfattion, and would 
have compared it to non afſump/it infra ſex annos, The 
court denied to make any rule, the matter prayed to 'be 
pleaded being contradiftory. Notes in C. B, 230. Hill. 
7 Geo. 2. Durſley v. Cole, x | 
' A rule was made for plaintiff to ſhew cauſe why de- 
fendant ſhould not plead, viz. non aunt and non aſ-. 
Jumffit injra ſex annos. Plaintiff on ſhewing cauſe, pro- 
duced -an a davit,' that defendant had not appeared, and 


;| conſequently not being in court, was not proper to make 


thetmotion, and the rule was diſcharged. Notes in C. B. 
233: Mich: 8 Geo, 2. Benn 'v. Geary. PN 

,  1t'was moved to plead double, non afſumpſit and plene 
affidavit 
| herng 
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being produced that defendant had fully adminiſtered. Notes 
mm C B. 234- Mit Geo. 2. Het eld ee, 

On motion to plead double, ſolvit ad diem and riens per 
deſcent, it was objected that ari effi of the fattas to 
r7ens per deſcent ought to be produced from the heir, as 
from executor or adminiſtrator in a plene admini/travit, . 
and the objection was held good, Notes zn C. B. 234. 
Mich. 8 Geo. 2, The Burgeſſe of Wiſbetch v. Frier. 

Defendant pleaded non afſumpſit infra ſex annos and 
plaintiff demurred to the plea; the matters in queſtion 
being attions between merchant and merchant, and defendant 
thereupon moved to add to bis afar plea a general non 


aſſumpſit upon payment of coſts ; but this was denied. Notes 
inG-B. 2.34. 8 Gee. 2. - ab v. Toes. 


A motion to plead double, viz. non aſſumpſit, and ſeveral 
matters ſet off againſt plaintiff”s demand, was denied per 
cur, as contradiftory,. The general iſſue muſt be pleaded 
with notice to ſet off purſuant to ſtatute, Notes in 
C. B. 236. Paſch. 8 Geo. 2. Farrat v. Robinſon. 

A motion to plead double, viz. nil deber and nil habuit 
”n tenementis, Was refuſed. Per. cur. The latter may be 
given in evidence upon the former. Notes in C. B. 2.36. 
Trin. 8& 9 Geo. 2. Marſhal v. Lawrence. | 
In a prohibition it was+ moved to plead double, viz. 
That F. C. &c. named in the declaration at a meeting, &c. 
did not make up a true and juſt account, &c. and that the 
account mentioned in the declaration was not examined, al- 
lnwed and approved by the veſtry ; and the fame was grant- 
ed on hearing counſel on both ſides. Caſes of Pra#tice in 
C. B. 122. Mich. g. Geo. 2. Coats v. Smith and Midgely. 

In treſpaſs it was moved for defendant for leave to 
plead doubly, viz. nom cuÞP and Hberum tenementum of the 
liberty of Sz. Catherine's, and obtained a rule to. ſhew 
cauſe, which was afterwards made ablolute upon an afh- 
| davit of ſervice, no cauſe being ſhewn, MNetes in C. B. 
24ls T0. Ges. 2. Stibovs v. Neeves. 

In replevin the court gave leave to plead doubly, viz. 
that plaintiff in replevin had not property, and a 7 any 
as a difireſ for rent. Notes in G. B. 244. Mich. 10. 
Geo. 2. Bird v. Spinks. _ | 
 Afﬀter ajudge's order for time to fiend, pleading an iſſu- 
able plea, defendant moved to . plead double matter, and 
the queſtion was, whether a rule for that purpoſe ought 
to be granted or not? the court took time to conſider, 


defendant leave to plead doubly, pleading ifſuable pleas, 
and taking ſhort notice of trial. Notes in C. B. 244, 
Mich. 10. Geo. 2. Leighton v.' Leighton. 

Defendant had pleaded non afſumpſit infra ſex annos, 
and moved to add to that plea nor aſumyi generally, 
which was denied. After defendant had pleaded a ſingle 
plea, he cannot have leave to plead doubly. Notes in C. 
B. 245. Hill. 10 Geo. 2. Nevil v. Fiſher. 

In treſpaſs it was moved to plead doubly, Not guilty 
and juſtification, which was denied as contrad:<tory. 
Mates in | 

Aſſumpſit. Defendant paid 101. on the common rule, 
and afterwards obtained a rule to plead double, noz aſ- 
ſumpſit and non aſſumpſit infra fox annos, Plaintiff moved 
to fet aſide the double plea with coſts, and had a rule to 
ſhew cauſe, which was made abſolute. 
rule to pay money-into court is confined to plead the ge- 
neral iflue, and no other plea, The motion afterwards 
to plead double, is an impoſition on the court, 
in 0B; 245; 24 
Athyynry ore; on nd eg 

It was moved to plead double, viz. qmmge ſanjent, 
and under a demiſe from defendant to plaintiff. Ch. J, 
ſaid, he thought them inconſiſtent ; but as defendant 
obtained a rule to ſhew cauſe, and plaintiff did not op- 
poſe it, it muſt be abſolute, Notes 3n C. B. 246. Eaſt. 
11. Geo. 2. Church v. Feudall. THEY NI 

The court gave defendant leave to, plead doubly, viz... 
a diftraſs for damage-feaſant and for rent in arrear, This 
is not ſtronger-than Not guilty and liberum tenementum, 
fatvit ad diem, and a mutual debt, which have been granted, . 
Notes in C, B 
Lutwidge. ; 


po 


« 247. 'Trin, 11 & 12, Gees. Baynes: v. 


Plaintiff by the | 


| 


C. B. 245. Hill. 12. Gev. 2. Barnett v. Greaves. | 


Notes | 
6. Eaſt. 10. Geo. 2. Buck v. Warren, | 


{ huſband, if ſhe out-live him, - Glanville ib. 


| marriage, 
ry, Or fb 


defendant's diſcharge under the inſolvent debtors © 


juſtice is delayed, Cowell. 
and after conferring with the judges of other courts, gave | 


French word made of the Latin diploma, Stat. 14. 
| ©. c. 6. 


caſtle, 32 Hen. $. c. 48, What offenders may be com- 


a jointure ; a title or addition, applied to the widows of 
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Defendant having obtained a rule to plead doub] 


aſſumplit and non aſſumpſit infre ſex annos ) plainti 
to diſcharge it, inſiſting that bf worn ws 4; ey 
n the Fleet at the time of his be , 


ration, befors this rule obtained, 


of the peace, by the compulſory clauſe i 

debtors att 10 Geo, 2. and bling at hk —— y 
larly apply for the rule to plead doubly without firſt ds 
common appearance ; which was not done. he queſta 
was never determined, but by conſent the plaintiff had 
leave to diſcontinue without coſts. Notes in C B 
Trin, 11. & 12 Gee. 2. Cock. v. Kerrid 2, FR 


e. 
Rule made abſolute to plead double, Job aſſumpſit and 


& T0 Geo, 
2. Fones \A 


« Fenyns, had 
: + pride athdavit of 
to plead on eff fatuma 

the ſaid att. MNetes in C. " 


Y (nin- 
moved - 


ing charged with Faf "4 


was diſcharged at the Seſſions 


2. Notes in C. B. 252, Baſt. 12. Ge. 
Bady. | | | 

A. rule the ſame term in caſe of Liſle y 
been madeto ſhew cauſe, and made ab 
leryice (no caſe being ſhewn), 
defendant diſcharged under the 
252. Tones v. Body. 

For more learning on this 


Double Plea. 


Double quarrel, ( more properly Double querrele 
Duplex querela) Is a complaint made by any clerk, ot 
other, to the archbiſhop of the province againſt an infe- 
rior ordinary, for delaying of juſtice in ſome cauſe eccle. 
haſtical 3 as to give ſentence, to inſtitute a clerk preſen- 
ted, or the like: The effe& whereof is, that the ſaid 
archbiſhop taking knowledge of ſuch delay, direQeth 
his letters under his authentick ſeal, to all and ſingular 
clerks of his province, thereby commanding and autho- 
rizing them, and every of them, to admoniſh the ſaid 
ordinary, within a certain number of days, namely, 
nine days, to do the juſtice required, or otherwiſe to 
cite him to appear before: him or his official at a day, in 
the faid letters prefixed, and there to alledge the cauſe of 
his delay. And laſtly, To intimate tothe ordinary, that 
if he neither perform the thing enjoined, nor appear at 
the day afſigned, he himſelf will without delay proceed 
to perform the. juſtice required ; And this ſeemeth to be 
termed a double quarrel, becauſe it is moſt commonly 
made againſt both the judge, and him at whoſe petition 


ng a 
en. 


Dover, | What pleas to be held by the conſtable, 28 
Ed. 1. ft. 3. c. 7. For paying of the rents to Dover 


futject, fee g Vin, Abr, tit, 


Doubles, Signify as much as letters patent, be 


mittend to Dover caſtle, 32 Hen, 8. c. 48. ſe#. 6. 
Douglas, a/as Afland, ( River) See Rivers. , 
TDoulas and lockeram. Under what penalty the 

contents of every piece or half piece put to ſale, mult be 

ſet upon. the cloth, 28 Hen. 8. c. 4. ſet. 2. 
TDouze. peers, Were twelye peers in Herry the 

Third's time, who were appointed at the inſtance of the 

barons, to. be as privy.counſellors to the King, or rather 

conſervators of the Kingdom, Cowell, edit 1727. 
Dow, To give, from the Latin Do. 
TDowager, ( Dotiſ/a ) A widow endowed, or that hath 


princes, dukes, earls, and perſons of honour only. 
Dowrcates, The ſame with ZDavecotes, 
Dower, (Dos and Dotarium) The firſt (ds) proper- 
1y fignifies that which the wife brings her huſband in mar- 
riage, otherwiſe called maritagium, marriage goods: The 
other (detarium or doarium) that portion of lands or te- 
.nements which . ſhe hath for term of her life "_ boy 
7. Cap. 1. 
Briton, lib. 2. cap, 11. in princtp. Some authors have 
for diſtinQtion, called rhe firſt a dorory, and the other 2 
\dower, but they are often confounded. Of the one 
'our law books ſpeak little, this only may be noted ; - 8 
whereas by the Civil law, inſtruments are made 2 we 
which contain the quantity of the wife's 49w 
ſtance brought to her huſband, that he, having 


4 . . e- 
during marriage, may, after certain 


the uſe of it duQions, 


| 
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1uRions, reſtore it again to the wife's heirs or friends, | but by the Fu/tinian conſtitution they were good afhar 
after the Marriage diflolved. "The common law of Eng- marriage, and were gifts from the huſband to the wife, 
led, whatſoever chattels, moveable or immoveable, or | which, upon the diflolition of the marriage, came back- 
read money ſhe brings, makes them forthwith her huſ- | to the huſband, as the dower did to the wife. Vin. 245. 
band's own, £0 be diſpoſed of as he will, leaving her at | Inf. of Imperial Law 43, 117, 118, 119. Among the 
his curteſy, to beſtow :ny thing or nathing upon her at | Feudifts, the rule was, non uxor marito, ſed uxori mari- 
his death : only if ſhe be an inheritrix, the huſband holds | tus afert ; and the reaſon was, that the huſband and 
her land but during her life, except he have iſſue her; elde fon in the family being brought up in military ex- 
and then he holds it by the curte of England, during [erciſe, the wife and roongen ſons tilled and improved the 
his own life. SCE ECurteſy. Ot dower there are five | land, and in their expeditions found proviſions for the 


kinds. army ; and having the third in labour, ſhe had the third 
\. Dower per legem communem. | partof the feud for the maintenance of herand her younger 
? Dower per conſuetudinem. | children during her life. Spelman tit. Doarium 175; 


Dower ex aſſenſu patris. 
4. Dower ad oftium eccleſie, 


s, Dower de la plus belle. 


I. What woman ſhall be endowed. 
r by the Common law is a third part of ſuch lands 2. Of what efate awome havi dower- 
FO Hand was ſole ſeiſed of in fee, during the mar- Z : a la ea —_ mY ave _ | | 
* oe, which the wife is to enjoy during her life; for | 3. }f the things requiſite to the conſummation of dower, 
| och there lies a writ of dower. Dower by cuſtom gives | "> MATTIAge, Jp, ind ihe oath of the NEnd. 
the wife, in ſome places, half her huſband's lands, ſo | 4+ Of the aſſignment of dower. 


Jong as ſhe lives ſole, as in gavelkind: And as cuſtom 5. Where the wife ſhall have her eleftion to be endowed 


may enlarge, ſo may it abridge dower, and reſtrain it to | of ane thing or another ; and where of both ;, and of endow- 
a fourth part : Ex aſſenſu patris, ad oftium ecclefie, the - ment de novo, and the dos de dote, bh: © 
wife may have ſo much dower, as fhall be ſo aſhgned or | 


agreed upon, but it ought not to exceed a third part of | y; WI 0 — a of 0s an Oy - =" 
the huſband's lands. Glanv. lib. 6. cap. 1. Andiif it be |, 7: Of the proceedings and damages in dower unde nihil 


done before marriage, it 1s called a jointure. Dower de havet. 
la plus belle, is when the wife is endowed of the faire/f | 8. Of the admeaſurement of dower, | 

or bel part of her huſband's eſtate. See Coke on Littl, g. Of dewer by cuſtom, dawer ad oftium ecclefiz, dower 
fil. 33. b. Romanis non in uſu fuit uxoribus dotes retribuert, | 6 enſu patris, aud dower de 1a plus belle. 

ide verbo genuimo carent quo hoc dignofeitur ; & rem ipſam , 2 

in Germanerum moribus miratur 'I acitus, dotem (inquit ) 
non uxer marito, ſed uxori maritus affert, Spelman. | 1. That woman ſhall be endowed. 

To the conſummation of dower, three things are neceſ- | EI ED. RE E 
fary, viz. Marriage, ſeiſin, and the huſband's death. | If the wife be of the age of nine years or more at the 
Bingham's caſe, 2 Rep, If "the wife be paſt the age of | death of her huſband, ſhe ſhall have dower, tho? her huſ- 
nine years at the death of her huſband, ſhe ſhall be en- | band be then but four years old : The reaſon they would 
dowed, If a woman elope, or go away from her huſ- | not allow women before this age to demand dower ſeems 
band with an adulterer, and will not be reconciled, ſhe | to be from their incapacity of having iflue ſooner. Lit. 
loſeth her dower, by the ſtat of 1/e/R. 2. cap. 34+ 2 part. | ſet. 36. Co. Lit. 33. a. F. N. B. 149. 1 Rol, Abr. 
Inf. 433 | | : 675. lhe Coheed; 

Camden, (in his Brit. tit. Suſſex) relates this memo- | "The ſupport of her children is part of the conſidera- 
rable caſe, (out of the Parl, Records, 30 Edw. 1.) Sir | tion whereon this allowance of dower is founded ; for 
Jobn Camais, ſon of the Lord Ralph Cameis, of his own | as on the one hand it would be unreaſonable to extend 
ree will, gave and demiſed his own wife, Margaret, | it to ſuch women who are incapable of performing the - 
daughter and heir of Fohn de Gateſden, unto Sir //+1l. | conditions ; ſo on the other hand it would not be rea- 
Parnell, knight ; and unto the ſame J/:lliam, gave, gran- | ſonable to exclude women of that age, by reaſon of 'the 
ted, releaſed and quit-claimed all her goods and chattels, | incapacity of their huſband's ; fince it was the a& of God 
&c, So that neither he himſelf, nor any man elſe in his | interpoſed to prevent their attaining a capacity, which 
name, might make claim, or ever challenge any intereſt __ in no ſort to prejudice the wife ; much leſs can the 
in the ſaid Margaret, or in her goods and chattels, &c. | huſband by his own act prevent his wife of dower, if ſhe 
by which grant, when ſhe demanded her dower in the | attains the age of nine years during the coverturez and 
manor of 7 9rpell, part of the poſſeſſion of Sir Fohn Camois, | therefore tho' he aliens his land before, yet if ſhe after 
her hirſt huſband, then deceaſed, there grew a memorable | arrives to nine years of age, her title-is now conſum- 
ſuit M1 law, but wherein ſhe was overthrown, and judg- [| mate ab initio, and over-reaches his alienation 5 for dower 
ment pronounced (in parliament 30 Edw. 1.) That ſhe \ being intended a proviſion for the wife and children, 
6 


Under this head is conſidered, 


_— to have n» dower from thence, upon the ſtat. of | whenever ſhe attains ſuch an age, as the law adjudges her 


Vefim, 2. Qua receſſit a marito ſur in vita ſua, & vixit | capable of children, nothing farther is required ; and 
" adulterio cum preditte Gulielms, &c. This caſe is cited | therefore tho' the huſband die before he or his wife are 
alſo in 2 Inft. fol. 435. | of age of conſent ; yet if ſhe be nine years old, this is a 
wer, at Common law, is the third part of all the | ſufficient marriage to intitle her to dower, and ſo ought 
nds whereof the huſband has been ſeiſed during the co- | to be certified by the biſhop. 13 Co. 22. Co. Lit. 33. a. 
Peg of ſuch an eſtate as the children might, by poſ- | Dyer 313. pl. 92, 369. pl. 48. | 
idility, have inherited, and to which, by the death of If a man marries a woman of 100 years old, and dies, 
the hy and, the wife is intitled for her life, Co. Litt. | ſhe ſhall be endowed ; for the law cannot determine the 


33: b. 39. b, _ | preciſe time of the failure of her capacity to have iſſue, 
, wer, by the Civil law, was the portion the wife | which may vary according to the ſtrength and other cir- 
Oupht to her huſband, either in land or money, whereof | cumſtances of the woman. Co. Lit. 40, 1 Rol. Abr. 
by naturale dominium belonged to the wife, and the do- | 675. S. P. ey 

— <vile to the huſband ; ſo that the huſband had } If a woman alien, be ſhe friend or enemy, marry 2 
hy the uſufruttus during his life in things immoveable, | ſubjeA, ſhe ſhall not be endowed, becauſe by the policy 
_ could not alien them ; in things. moveable, he might | of the law all aliens are diſabled from acquiring any 
ages but muſt reſtore to the value: theſe, upon | freehold amongſt us; but for this vide head of Aliens, 


In ution of the marriage, by the death of the huſ- | 7 Co. 7. Co. Lit. 31. a. 
» Ordiy 


2 OT Alvorce, came back to the wife. See Yin. 249. | If a Jew born in England marry a Jew born alſo here, 
rorvin lth, 22, bit. . Heonorius 114, 115. Donations || and. F, huſband is converted to the Chriſtian faith, and 
time Jponſ = ſoonjam propter nuptias began about the'| after purchaſe lands and enfeoffeth the other, and dieth, 

Vo. Conftantine, and were made before marriage ; | the wife ſhall not have dower. Cd. Lit. 31, For Rich. 1. 


® erected 
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erected a court where all the real and perſonal eſtate of 
the Jews was regiſtred, and upon the death of any Jew, 
ſuch eſtate came to the King, tho? it was redeemable by 
their children paying a fine; and in this court ſhe could | 
not demand dower but againſt a Jew, and ſhe could not 

demand it at Common law againſt a Chriſtian ; and for 

this reaſon it ſhews, if the huſband had not aliened, yet 

ſhe could not recover againſt the heir of a Chriſtian, 

Hollingſhead, vol. 3. þ. 15. 

If a woman be attainted of treaſon or felony, ſhe ſhall 

not have her dower, but if pardoned ſhe ſhall be received 
to demand it, tho' the huſband has aliened in the mean 
time, becauſe by the marriage and ſeiſin of her huſband 
ſhe was intitled to dower, and when the impediment is 
_ removed, her capacity is again reſtored, Co. Lit. 33. a. 
13 Co. 23. 
At Common law, if the huſband was attainted of 
treaſon, murder, or felony, the wife loſt her dower, be- 
cauſe it was a condition annexed to all feuds, that the 
feudiary ſhould not commit ſuch crimes. Co, Lit, 40. b. 
Plow.. 262. 

But afterwards the ſtatute of 1 Ed. 6, cap. 12. or- 
dained, that in all caſes where the huſband was attainted 
of treaſon or felony, that their wives ſhould notwith- 
ſtanding have their dower; but 5 Ed. 6. cap. 11. repeals 
that in all caſes of treaſon; the words of which act be- 
ing general, exclude the wife as well in cafe of petit 
treaſon as in caſe of high treaſon ; but in caſe of miſpri- 
fhon of treaſon, or attainder of felony only, the other act 
| ſtands in force, and therefore they ſhall have dower in 

all ſuch caſes. Starnf. 195. Co. Lit. 3J. a. 392. b. 
t3 Co. 19. 3 {nft. 216. Finch 71. 
If the huſband ſeifed of lands in fee makes a feoffment, 
and then commits treaſon, and is attainted of it, the 
' wife ſhall not recover dower againſt the feoffee, Bendl. 
56, Dyer 140. Co. Lit. 111. a. S. P. __ 
The wife of a fels de ſe ſhall have dower, Plow. 201. a. 
202. a. = | 
So if the huſband he outlawed in treſpaſs, or any civil 
ation, for this works no corruption of blood, or fortei- 
ture of lands, Bro, 82. Perk. 388. Co. Lit. 31. a. 
After the making of the ſtatute 1 Ed. 6. -cap. 12. it 
ſeems to have been doubted whether the wife ſhould not 
loſe her dower in caſe of any new felony made by aCt of 
parliament ; and therefore where ſeveral offences have 
| been made ſince, care has been taken to provide for the 
wife's dower : As in ſtat. 5 Eliz. cap. 14. which makes 
a ſecond forgery felony without clergy. So 3 El:z. wy 3+ 
which makes it felony to tranſport ſheep, &c. So alſo in 
21 Eliz. cap. 4. which makes it felony to imbezel the 
King's armour to the value of 20s. Soin 3 Fac. 1. cap. 
4. which makes it felony to ſerve foreign Princes with- 
out firſt taking the oath of obedience. So alſo in 1 Fac. 
1. cap. 3I. which makes any one's going abroad with 
the plague upon him, felony; and this loſs of dower 
| being only part of the judgment by implication, may 
well be ſaved by an expreſs proviſo, without any repug- 
nancy. 3 In/t. 47, 48, 80, 81, go. 7 
If a woman being a lunatick kill her huſband, or any 
other, yet ſhe ſhall be endowed, becaule this cannot be 
felony in her who was deprived of her underſtanding by 
the act of Gad; ſo on ſhe be of ſound mind, and 
refuſed to bring an appeal of his death, when he is kill- 
ed by another, yet ſhe ſhall be endowed ; for this is on- 
ly a waver of that privilege the law has given her to be 
avenged of her husband's murderer ; fo it ſeems if ſhe 
refules to viſit and aſſiſt her husband in his ſickneſs, yet 
ſhe ſhall be endowed, for this is only undutifulneſs, 
which the law does not puniſh with the loſs of her intire 
ſubſiſtence, Perk. 304, 365. 
If an idiot or lunatick marry, and die, his wife ſhall 


be endowed, for this works no forfciture at all, and the 


King has only the cuſtody of the inheritance in one caſe, 
| and a power of providing for him and his family in the 
other; but in both caſes the freehold and inheritance is 
in the lunatick, and therefore the wife dowable. Co. 
Lit. 31. a. 

Widow of a mortgager not barred of her dower, if 


and held not good for want of ſetting out in certain, tor 
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2: Of what eſtate a woman may have dower 


Of an annuity to a man and his he 
__ gat; 2 woman ſhall not 
if a rent--charge be granted to a ma VE wal. 
before any lifireſs Sada the iran arr _ _ and 
brings her writ of dower, the heir cannot b F rſorig 
it to be an annuity, defeat her of her dower thine f. bi 
if he brings an annuity, and recovers jud ment bef wn 
the wife, then it is become an annuity 77 Fe. t = 
the wite ſhall be barred. Co. Lit, 32. a 4 Cs 3 
87. Perk. 341. as 
o pu wh lands a woman (hall 
unleſs there be a ſpecial cuſtom for it : 
cuſtom to be endowed thereof, then og dy 
aſſiſtance of ſuch laws as are made for the more | a 
recovery of dower in peneral, being within the 2a 
miſchief, and therefore ſhall recover damages within ibs 
ſtatute of Merton. 4 Co. 22. Hob. 216. 5 Co. 116 : 

Of tithes women were not dowable till 32 H. 8. for 
before that ſtatute tithes were not a lay fce, but now they 
are dowable of them. Styles P. R. 122. 11 Ci, » 
Co. Lit. 32. a. 199. a, 1 Rol. Ab. 682. And <= 
beſt way to aſſign dower of tithes is the third ſheaf, or 
the third part of the tithes generally, becauſe it is n= 
certain what part of the land will be fown ; and there- 
fore if the garbs of any third part of the land in certain 
ſhould be aſſigned, the tenant may perhaps not ſow that 
part at all, and fo defeat the dower, How dower of 
wool and lambs is to be aſſigned, fee 1 Brownl. 126, 
2 Brownl. 143. | | 

Of common of paſture in groſs, which is certain, 1 
woman ſhall be endowed, but not of common without 
number, becauſe it cannot be divided without ſurchar- 
ging the common by two, which before was only in 
the power of one by 'the grant; and when one has 
power by the grant to put in as many cattle as he 
pleaſes ; he alone. is made judge of the number, which 
to divide, or delegate to another, would be unjuſt, 
Perk. 341, 342. £. N. B. 142. Co. Lit. 30. 1 il. 
Abr. 675. 11 Co. 45. | | 

Dower of ſeveral lands, meadow, and paſture, and 
common of paſture cum pertinentiis in D. and upon ne 
unques ſetfie que dawer pleaded, and verdi& for the dc- 
mandant; it was moved in arreſt, &c, that of common 
in groſs without number a woman could not be endow- 
ed, which the court agreed ; but here it being after ver- 
di&t ſhould be intended common appendant, {ince other- 
wiſe the judge could not have directed the jury to find 
for the demandant, though it be not ſaid eiſdem ſpetant', 
and though if appendant, it was included in the cu: 
pertinent”, yet it is not bis petitum, but only an enume- 
ration of the ſeveral things demanded. Cro. Car. 300- 
1 Fones Ji5.S.C., 1 Rel. Abr. 675. S.C. 


'In dower the demand was de tertia parte libere falds, 


Irs, after a writ of 
be endowed ; but 


not be endowed, 


what cattle, as to their number and kind, and fo like 
comnion without number. Godb. 21. ; 

A woman intitled to dower of a manor, in which 
were Copyholders, demanded her dower by the name of 
certain meſſuages, certain acres of land, and certain 
rents, and not by the name of the third part of the mi- 
nor, and recovered, and kept courts, and granted copy- 
holds, which the whole court held to be void, becaule 
ſhe had no manor, having made her demand, as of 3 
thing in groſs ; but if the demand had been of the third 
part of the manor, then ſhe had a manor, and mignt 
have kept courts, and granted copies, Godb. 135: 4 
Perk. 341, 34% 344+ Cro. fac. 621, Pam. 
Co. Lit. 32, 105. Jn 7 

Of an advowlon, be it appendant or in groſs, ® w- 
man ſhall be endowed, for this may be divided 35 eds 
fruit and profit of it, viz. (nhow the How preſenta. 
See Perk. 343, 344+ F. N. B. 14d, 150 
32. Cro. Fac. 621. Cro. Ales, 3 Loy Abr. 053: 
Co. Lit. 319. 3 Leon. 155. Cro. Jac. 09h 

Of a wh a Ras ta be endowed, though it Ct” 


br did not join in the mortgage, 14 ill, & Ma. 6. 16, 
111Y 


: l 
| not be divided, and therefore ſhe ſhall have the hes 
a 


Dow 


3th, or integriem malendinum per quemlibet tertium men- 
bl 


's. 3.4.11 G25. £erh. 342, 41%: 
ors wo = * Bodl: 204: #5. N. B; a. mY 
2 Broconl. 143 wg 
Dower Was hrowent de tertia parte of A mill, 2 kiln= 
\ſe, £7, and judgment to recover the third part in 
_ litate per metas & bundas ; and this judgment was 
/ Ferſed upon error brought, for it ought to have been 
" " third part generally, and if per metas & bundas, 
gre of them can make any uſe of it, 1 Lev. 182. 2. 
_  lliwick 2 woman ſhall be endowed, as to have 
the third part of the profits; ſo of a fair or market, the 
third part of the gc ; ſo of an office, as of the office 
of the Mar ſhalſea, to ; b 
and in ſuch caſes ſhe ſhall be contributory to the third 
'rart of the charge; fo ſhe may be endowed de tertia 
Ste exituum provenient” de coſtodia gaole abbatie I, eflmon. 
Or of the third part of the profits of courts, fines, heri- 
ots, &c. PerR. " Co. Litt. 32. 
, WW. 379. 
or Todo be ®.. +999 of the third part of the 
profits of a "ark. -hiewper; or of the third part of the 
profits of a dovehouſe, or of the third part of the profits 
of 2 piſcary, as the third fiſh, or tertium jattum retis. 
Co. Lit. 32. a. Plow. 379. b. : 
Dower ; the tenant pleads, that Sir Thomas Gerrard 
was ſeiſed of the meſſuage now in demand, called B. in his 
demeſne as of fee, and being fo ſeiſed, Fac. 1. by his let- 
ters patent under the great ſeal of England, created the 
ſaid Sir Thomas Gerrard, baron of B. and ſo the meſ- 
Tuage in demand became caput baronie, and he prays judg- 
"ment, if the demandant ought to be endowed thereof. 
The demandant demurred, and judgment was given for 
her in C. B. tenant aſſigns for error, that the deman- 
dant ought not to have dower of this meſſuage, being 
caput baroniee ; that would tend to the diſhonour of the 
dignity, to have the capital meſſuage divided and diſ- 
membered, but it would be more for the honour ot the 
realm that it be kept intire ; and for authority cited Co. 
Lit. 31. b. Fitzh. Dower 180. Bratton, lib. 2. 170. 
b, Paſch. 4 H. 3. rot. 7. but Serjeant JFright and Mr. 
Nerthy contra, of which opinion was the whole court ; 
for theſe authorities muſt be intended of feodal baronies, 
of which there are none at this day except Arundel; and 
this privilege was allowed to them, becauſe they ought 
upon neceſſity to defend the realm, to which they ate 
bound by tenure ; for the King at the creation of the 
barony gave to the baron lands and rents, to hold of him 
by the defence of the realm ; but then this cannot be a 


feodal barony, for it was in the ſciſin of the Gerrards be- | 
fore, and therefore was not given to the Gerrards by the 


King at the creation of the barony, to hold of him; 
and Rokeby J. ſaid, that this was the reaſon of the judg- 
ment mm C. B, Lord Raym. Rep. 72. Hill. 7 W. 3. 
GC. B. Gerrard v. Gerrard. | = 
The eftate of which the huſband muſt be ſeiſed, 
muſt be an eſtate in fee-ſimple, fee-tail general, or 
where the huſband is ſeiſed as heir of the ſpecial tail, 
which neceſſarily excludes deſcendible freeholds ; there- 
fore if a man makes a leaſe for life, rendring rent to 
| him and his heirs, and after marry, and die, his wife 
ſhall not be endowed of this rent, becauſe it is but a 
_ Ceſcendible freehold; nor of the land, becauſe not 
ſeiſed during the coverture, 1 Rol. Abr. 676. Plow. 
256, IO Co. g8. | | : 
ut if tenant in tail bargains and ſells his lands to 
the huſband, and his heirs, the wife of the bargainee 
ſhall be endowed againſt his heir, but not againſt the 
iſſue in tail; ſo if tenant in tail grant all his eſtate to 
one and his heirs, though it be of things which lie 
merely in prant, as rents, common, adyowſons, &c. yet 
the wife of the grantee ſhall be endowed till the grant 
e avoided by the iſſue in tail ; the reaſon of which 
ference between theſe deſcendible freeholds, and theſe 
cltates made by tenant in tail, ſeems to be, that in the 
it caſe, the eſtate in its creation ſeems to be no greater 
than a freehold ; but in the other nothing appears to the 
contrary, but that it may be an abſolute \ By and till the 
lue comes in to ſhey it otherwiſe, and claim his right, 


ave the third part of the profits, | 


1 Rol. Abr. 676. | 
death, yet his wife ſhouid be endowed ; for this is only 


| mainder in tail or fee; and 
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it ſhall, to all intents, be regarded as ſuch; and by conz 
ſequence the wife of ſuch grantee or bargainee is well 
dowable thereof, till the contrary appears. 1'Saund, 
261, "a 550. 1 Bulſt, 163. 3 Co. $4: to Co, 


96, 98. ;h | 

If tenant in tail be attainted of treaſon, and the 
grant the land to one and his heirs, the wife of the gran- 
tee ſhall be endowed ; for the King had a qualified fee, 
lo long as the tenant in tail had iflue; and this qualified 
fee pailed to the grantee, Plaw. 557 | 


But if tenant in tail covenant to Rand ſeiſed to the 
uſe of himſelf for life, and after to the uſe of his eldeſt 
ſon in tail, and after marries, and dies ; yet his wife' 
ſhall be endowed, becauſe when he limits an eſtate for 
his own life, he hath executed all the power he had over 
the eſtate by ſuch manner of conveyance, and the re- 
mainder is merely void; and he continues tenant in tail,. 
as he was before ; ſo if he had covenanted that the land 
ſhould deſcend, remain, or come to his ſon after his 


King 


a covenant to permit his ſon to haye what he ought not 
to hinder him of, and makes no alteration of the father's 
eſtate. Cro. Eliz. 279. 2 Co. 72. S. C. Moor pl. 105. 
S. C. Yelv. 51. | | 

If tenant in ſpecial tail, remainder to him in general 
tail or fee be, and his wife die without iſſue, and he mar- 


ries again, and dies, his wife ſhall be endowed, for by 
the death of his firſt wife without iſflue, he was become 
tenant in tail after poſſibility, &c. which being but an 
eſtate for life, was merged Pl the acceſſion of the re- 

o his ſecond wife dowable, 
1 Rol. Abr. 677. Brook 25. Perk. 338. 

If A. ſeiſed in fee covenants to ſtand ſeiſed to the uſe 
of himſelf and his heirs, till C. his middle ſon take 
wite, and after to the uſe of C. and his heirs; and after 
A. dies, and this deſcends to B, his heir, who dies, and 
then C. takes wife ; it ſeems the wife of B. ſhall loſe 
dower, becauſe the eſtate of the huſband ended by ex- 
preſs limitation made before her title of dower began ; 
and therefore her dower, which is derived out of it, can- 
not continue longer than the original eſtate, 1 Rol. Abr, 
676. | | eh 

by an eſtate to a man and his wife, and the heirs of 
their two bodies ; if ſuch wife die, and he marry a ſe- 
cond wife, and die, ſuch ſecond wife ſhall not be endow- 
ed, becauſe the iſſue by her cannot inherit per formam 


doni, See Bro. 19, 36. iy” 4" 615. Lit. ſet, 53. 
8 Co. 36. 1 1nft. 19. a. 2 Inſt. 336. Co. Litt, 31. 
1 Leon 66, 3 Leon. Bo. Noy 66, © 


The huſband muſt have the freehold and inheritance 
in him /mul and ſemel, otherwiſe ſhe ſhall not be en- 
dowed ; therefore if lands are given to the huſband for 
life, remainder to B. in tail, remainder to the huſband 
in fee or in tai], and he dies, living B. or any of his 
iſſue, his wife ſhall not be endowed. 1 Rol. Abr. 677. 
Perk. 335. Br. 6. See Cro, Eliz. 564. 

If a leaſe be made for life, rendring rent ; the leſſor 
marries, and dies, his wife ſhall not be endowed either 
of the rent or of the land ; not of the land, becauſe her 
huſband was not ſeiſed of the freehold during the cover- 
ture, and the rent was but a freehold for life ; but if a 
leaſe be made for years, rendring rent, and the leffor 
marries, and dies, his wife ſhall have dower of the third 
part of the reverſion, and of the third part of the rent, 
as incident to it ; becauſe he had the freehold in the 
land fimul & ſemel, but ſhe ſhall not be endowed of 
the rent per fo merely becauſe her huſband was not 
ſeiſed of any trechold or inheritance in it ; but if no rent 
be reſerved on the leaſe for years, then ceſſet executio du- 
ring the term ; and therefore if a leaſe be made for years, 
remainder to F, $. and his heirs, the wife of F. S, ſhall 
be endowed ; but «cefſet executio during the term. Perk, 
348. Bro. 44, 60, 89. Co, Lit. 32. a. 1 Rol, Abr. 
678. | 

al dower upon ne ungques feifi quedower pleaded, the cafe 
was thus: A. tenant for lite, remainder to B. and his 
heirs for the life of A. remainder to the heirs male of the 
body of 4. remainder over ;  #. marries, and dies without 
iſue ; and if the remainder to B, and his heirs, during 


| 
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the life of A. was ſuch an interpoſing eſtate for life to 
A. and the remainder to him in tail, that his wife 


ſhould not be endowed, was the queſtion. And for the 
demandant it was ſaid, that all the eſtate was really in A. 
and the remainder to B. for the life of A. was but a poſſi- 
bility, that if 4. ſhould commit a forfeiture, then B. 
might take advantage of it to preſerve the remainders ; 
and though by reaſon of this poſſibility, the eſtate for 
life of A. is not merged, yet the tail is executed to ſuch 
purpoſe, that his wife ſhall be endowed ; but the court 
on the firſt argument, gave judgment againſt the deman- 
dant ; the reaſon ſeems to be, becauſe the huſband was 
not ſeiſed of the freehold and inheritance ſimul & ſemel, 
3 Leo. 430, 437. © Ro Ls 

If the huſband be ſeized of a joint eſtate, and dies, his 
wife ſhall not be endowed ; as if lands are given to two 
men and their heirs, or the heirs of their two bodies, 
and one of them dies, his wife ſhall not be endowed, but 
ſhall go to the ſurvivor, who. is then in form the firſt 
feoffor or donor, and may plead it as an original feoff- 
ment or gift to himſelf; and ſo is paramount her title 
of dower, which is not complete till her huſband's death. 
3 Co. 27. Co. Lit. 30.4. 37.b. Bro. 4, 84. Cro. 
Car. 191. | # | 

So if lands are given to two men, and the heirs of 
the body of one of them, and he who hath the tail mar- 
ries, and dies, leaving ifſue ; yet his wife ſhall not be en- 
dowed, but the ſurvivor ſhall take place, and though he 

_ die after, yet ſhall not the wife be endowed, becauſe the 
huſband, during the coverture, was not ſeiſed of an eſtate 
whereof ſhe was dowable, Perk. 334. ; 

Father and ſon joint-tenants, to them and the heirs of 
the ſon, were both hanged in one cart, for felony, (as it 
muſt be) ; the wife of the fon brought dower, and upon 
ne unques ſeifie que dower pleaded, this matter was given 
in evidence; and further, that the ſon ſurvived, as ap- 
peared by _— his legs; and adjudged ſhe would be 
dowable. Cro. Eliz. 503. Noy 64. 8. C. | | 

Of a tenancy in common a woman ſhall be endowed, 
for there no ſurvivorſhip takes place, but each moiety 
deſcends to the reſpective heirs of the reſpeCtive tenants in 
common ; and in ſuch caſe the dower ſhall be affigned in 
common too, for ſhe cannot have it gtherwiſe than her 
huſband himſelf had. Co. Lit. 34.b. 37. a. Lit. ſed. 
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.- 2: Of the things requiſite to the conſummation of dower, 
" namely, marriage, ſeiſin, and the death of the huſband, 


If a man make a contraCt of matrimony with a wo- 
man, and die before the marriage be ſolemnized between 
them, ſhe ſhall have no dower, becauſe ſhe never was his 
wife, Perk. 206, It was formerly held, that a woman 
married in a chamber ſhould not have dower, 16 Hen. 
3. and that the marriage ſhould be celebrated 7x facie ec- 
cleſig ; but the law is now altered, and nwirriages in pri- 
vate houſes, if all circumſtances are complied with, held 
zood ; and that God is not leſs preſent in ſuch houſes 
than in the moſt ſanCtihed places. Perk. 306. F.N. 
B. 150. 


If a woman make a contract of matrimony with F. S. 


and then marrieth with F. D. who is ſeiſed of lands, and 
dieth, ſhe ſhall have dower of the lands of F. D. But 
if a man marry a fecond wife, living the firſt, and die, 
ſuch ſecond wife ſhall have no dower; ſo if a woman 
marry a ſecond huſband, living the firſt, and die, ſhe 
ſhall have no dower. Perk. 304—5. Mor 226, 


Upon itſue of ne unques accouple en loyal matrimony, the | 


biſhop ought to certify, that they were accoupled in 
lawful marriage, though the man be under fourteen, or 
the wife above nine, and ender twelve years of ape at 
his death, becanſe it was a good marriage till avoided, 
which now cannot be after his death ; but if either diſ- 
agree to the marriage at their age of conſent, then it is 
avoided ab ;nitio, and the wife ſhall have no dower. Co. 
Lit. 33; a. Dyer 305, 313, 369. 

In dower upon ne ungques accouple en loyal matrimony, 
and iſſue thereupon; a writ was awarded to the biſhop, 
who certified, that ſhe was accoupled in vero matrimaonio 


. 
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cum predie?” B. ſed clandeſling, 
dant) thori & menſe participatione mutus cohabitaverun 


q; ad mortem predit” B, and judgement | 
| . thereon 9iv.. 
or the demandant, and error Cl BLVen 
5 or brought and aſſigned (inter 


alia) that there was neither day, nor | 
riage mentioned in the bios" crete = _ 
held it not material nor iſſuable, becauſe the ook 
from the biſhop is concluding ; 2. That the bs Fray 
not good, becauſe it does not anſwer to the word pay 
iſſue, ne unques accouple en loyal matrimony ; for har , 
was a true matrimony, and that they lived to ethe £ 
bed and board, is but argumentative, that tes was : x 
gitimo matrimonto copulati ; but the court diſallowed this 
exception ; for vero matrimonia, though clandeſting, 
lati fuerunt, is as good as legitimo matrima»i; and "nl 
all one intendment ; and though it be clandeſtine rg 
doth not vitiate the marriage; and when it is added, that 
thori & menſe participatione cohabitaverunt, &«. "This 
proves they continued as huſband and wife durins hi; 
life, and therefore it is not to be queſtioned now : and 
the judgment affirmed. Cro Car. 351. See Bro, 64. 
Dyer 313. pl. 92. 368. pl. 48 —9. 305. þl. bo. Cy, 
Lit. 33. b. 9 Co. 19. 

If there be a divorce causd adulterii ; yet the wife ſhall 
be endowed, for this does not diflolve the marriage, but 
only ſeparates the parties a menſa & thoro, and the mar- 
riage ſtill ſo continues in force, that if either of them 
marry any other, ſuch marriage is void. No 108, 
Godb. 145. Co. Lit. 32, a. 33.6. 2 Lem. 1751, Cri, 
| Car 463. 7 Co. 70, 1 Rol. Abr. 680. cont. | 

So a divorce propter ſevitiam or metum, is of the ſame 
nature, and does not diflolye the bond of matrimony, 
but 1s only a proviſion for the woman's ſafety, that ſhe 
may avoid her huſband's cruelty and ill uſage, and there- 
fore the wife in ſuch caſe ſhall be endowed the rather, 
Cro. Car, 402. | 

But if there be a divorce causd pracentrattus, caud 
conſanguinitatis, causd affinitatis, or causd frigiditatis, the 
wite ſhall not be endowed, for theſe diflolve the vinculum 
matrimonit, and leave the parties at liberty to marry 
again ; but if either of the parties die before ſuch ſcn- 
tence of divorce be actually pronounced, it cannot be 
pronounced after ; and therefore if the huſband die before 
ſuch divorce, his wife. de fatto ſhall have dower, for it 
was legitimum matrimonium guoad dotem, and the biſhop 
on to certify that they were /egitimo matrimonis copulati. 
1 Kol. Abr. G81. Co. Lit. 32.a. 33.b. 7 Co. 70. 5 
Co. 98. 2 Leon. 169. | 

In dower the writ was fy, A. qued reddat B. 
rationabilem dotem ſuam of the lands, &c. dudum C 
quondam viri ſui ; and for not faying pracipe quod reddat 
B. gue fuit uxor C. &c, that fo ſhe might appear to 
have title of dower as his wife, it was held ill ; and that 
quondam vwiri ſui would not ſufficiently help it. Cr. 
Car. 217. 

The huſband muſt be ſeiſed cither in fact or in law, 
to intitle his wife to dower ; but a ſeifin in law is ſuft- 
cient for that purpoſe, becauſe otherwiſe it would be in 
the huſband's power to defeat his wife of a ſubſiſtence 
after his death, by his own negligence or malice, and 
ſhe cannot enter to gain a ſeiſin in his right, as he may 
do into lands deſcended to her ; which is the reaſon, that 
of a ſeifin in law a man ſhall not be tenant by the 
curteſy ; and therefore if the anceſtor die ſeiſed, and be- 
fore that the huſband enter into the land, he dies ; yet 
his wife ſhall be endowed, though he had but 2 poſict- 
fion or ſeifin in law. Perk. 304. Co. Lit. 31, 359. Lit. 
ſeft. 681. 8 Co. 34, 36. PF. N. B. 149. Stamp. Pre- 
rog. 41. ; 
No if a leaſe be made for life, remainder to 7. S. 
fee, who marries, and the leſſee dies, and then a gay 
enters and intrudes upon the poſſeſſion, and F. S. h "- 
before any entry made by him, yet his wite ſhall have 
dower, Perk. 372. 2 

If the huſband purchaſe rent, and die before the gd 
of payment, yet the wife ſhall be endowed ; nay, yy the 
day of payment be come, and the rent 15 eneres _ 1 
huſband, who will not receive it, but utterly re U As 
and dies before any receipt thereof by him, or any © a 


& quod B, & F. (demag; 
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b: for him, and before any 2% in the name of ſeiſin' 
thereof. Br9- 35» 66, 71. Perk. 373. won 
But if there be neither ſeifin in fa& nor ſeiſin in 


ww in the buſband, during the coyerture, but only a | 


right of entry Or action, then his wife ſhall not have 


dower ; and therefore if a man be diſleiſed, and then | 


-.c. and dies before any entry made by him, his 
Pe ſhall not be endowed of that land. Perk. 366. 

& if exchange be of lands between A. and B. and A. 
enters into the lands of B. and then B, marries, and 
dies before any entry into the lands of A. his wife ſhall 
not have dower of thoſe lands. Perk, 369. | tt 1 

If one infeoff a ſtranger, upon condition to be per-' 
formed on the part of the feoffee, and after marries, and 
then the condition is broken, and the feoffor dies before 
any entry made, his wife ſhall not have dower ; becauſe 


there was na ſeiſin atall in the huſband, during the co- 


yerture. Perk. 308. ig 4] 
' So if a man makes a bargain and fale to one and his 
heirs by indenture inrolled, with a proviſo, that if ſuch 
a& be done, that the bargain and fale ſhall be void ; and 
after the bargainor takes a wife, and then the condition 
| js broken ; and before entry the bargainor dies, his wife 
ſhall not have dower ; for though the eſtate of the bar- 
inee veſted by 27 H. 8 of uſes ; yet becauſe the huſ- 
find did not re-enter, the eſtate of inheritance in the bar- 
oainee was not deveſted, nor had the huſhand any ſeiſin 
aro the coverture, 6 Co, 34. | 
In ſome caſes, though the huſband be ſeiſed in fact, 
his wife ſhall not have dower, as of an inſtantaneous 
ſeiſin ; and therefore. if two joint-tenants are, and one 
of them makes a feoffment of his part, and dies, his 
wife ſhall not be endowed, becauſe he was ſole ſeiſed but 


for an inſtant, when he made the'livrey ; ſo if ce/tur que | 


vſe after the ſtatute '1 Rich. 3. and before 27 Henry 8. 
had made a feoffment in fee, and died, his wife ſhould 
not be endowed, becauſe her huſband was ſeiſed but for 


- an inſtant, Co. Lit. 31, F. N.B. 150. 1 Rol. Abr. 


676. Moor 56. 5 DEAR Feb Ct8% +> 
If leſlee for life makes a feoffment in fee, or a leaſe pur 
auter vie, and die, his wife ſhall not have dower, becauſe 
| he gained the fee but for an inſtant, and parted with it 
again, and this was no difſciſin. 1 Rol. Abr. 676, Br. 
30. Cro. Fac. 615. Dy: HaSodt © BY Vs 
If tenant in ſpecial tail marries a ſecond wife, who is 
not dowable of the tail, and after makes a feoffment in 
fee, and dies, his wife ſhall not have dower, becauſe he 
gained the fee but for an inſtant, Cro, Fac. 615, 1 Rel, 
Abr. 676. 8.C, | | | 
So if connuzee of a fine grant and render the land by 
the ſame fine to the conuzor, and die, his wife ſhall not 
be endowed, becauſe he had ſeifin but for an inſtant. 
Ce, Lit. 31. Vaugh. 41. Cre. Car. 191. 3 Leon. 11. 
As to the death of the huſband, this is either a na- 
tural or a civil death ; but upon a civil death the wife 
ſhall not be endowed ; as if the huſband entred into re- 
ligion, and be profefſed, his wife ſhall not have dower 
till he be naturally dead, for though upon fuch profeſſion 
ls heir may enter, and a writ of mordance/tor lies ; yet 
becauſe he could not enter into religion without the aſ- 
ſent of his wife, and if ſhe had diſented, his profeſſion 
would be void ; therefore if ſhe does aſſent, ſhe in a 
manner vows chaſtity as well as her huſband, and ſhall 
have no dower during his natural life. F. N. B. 150. 
1 Rel. Abr. 678. Perk. 307. Co. Lit. 33. b. 

In dower of the lands of 4 her late huſband, the te- 
nant pleads in bar that A. the huſband, was in full life 
at ſuch a place, Et hoc paratus eft verificare qualitercung; 
aria, &c. the defendant replies, that her huſband ob::t 
, luch a place, &c. Et e/t in eccleſia ibidem ſepultus, & 

« parat” eft verificare qualitercung; curia, &c. Idea 
Cnſiderat' eft quad predit? M. (demandant) doceat de 
marte, and didtus R. (tenant) de vita viri, & ſuper hoc 
wa datus eff, At which day the demandant examined 
os witneſſes who did not ſpeak dire&ly to his death, 
but only of their great intimacy with him, and his be- 
ng gone beyond ſea for his religion, and that they had 
not heard of him in ſeven years, and concluded that in 


t bros apy they rather think him dead ; and the te- 


| 


them ; and then this 
.| wha hath right, though the aſſignment be indifferently 


0 FF 


nant ex:mining no witneſſes to prove him living, the 


| demandant had judgment. Bend], pl, 131. Dyer 185, 


S.C, Moor pl. 55. $.C, 


4. Of the aſſignment of dower. 


If a difſeiſor, abator, or intruder afign dower, this iq 
good, and ſhall not be avoided, unleſs they be in of ſuch 
eftates by fraud and covin of the woman, to the intent 
ſhe may be endowed by them, or recover dower againſt 

ſhall be avoided by theentry of him 


made by the ſheriff after ' judgment of an equal third 
part. _ Perk. 394, 395, 398, Co. Lit. 35.4. 2 Co. 67. 
3 Cs. 78. 5 Co. 30. 6 Co. 58: Phmw. 54.b. 

If there be two or more joint-tenants of land, where- 
by a woman is dowable, and one of them aflign her dower 


thereof, this is good, and ſhall bind the others, becauſe 


they were compellable to affien it in ſuch manner ; but if 
one of them had affigned her rent thereout' in lieu'of 
dower, this ſhall not bind the reft, becauſe they could 
not be compelled to it by ſuit. Perk. 397- Co. Lit. 
35+ 2 Co. 67. . | 

If the huſband makes ſeveral feoffments of his lands to 
ſeveral perſons, and ope of them endows the wife- of 
the feoffar of his part in ſatisfaQion of all that ſhe ought 
to have of the other feoffees,; and ſhe accepts it, this is 
good ; but yet they cannot- take benefit of it, becauſe 

rangers thereto, and cannot plead it, nor have any 
means to bring the other into court to plead it ; but if 
the heir aflans her dower in ſatisfaction of dower out of 
his own lands, and the lands of the feoffees ; then if a 
writ of dower be brought againſt the feoffees, they may 
vouch the heir who may picad this for his own ſafety, 


leſt they recover in value againſt him, Co. Lit. 35. 9 


Co. 18. Perk. 400, 402. 

If. the huſband, ſeized of lands in right of his wife, 
or jointiy with his wife, of lands whereof a woman 1s 
dowable, aſſigns the third part of the ſame lands to the 
woman for her dower, this is good, and ſhall bind the 
wife, although ſhe ſurvives him, becauſe they might be 
compelled to do it by ſuit,' Perk, 399, Co. Lit. 38, 


1 Rol. Abr, 681. | 


None can affign dower but thoſe who have a freehold, 


or againſt whom a writ. of dower lies ; therefore a te- 


nant by ſtatute merchant, ſtatute ſtaple, or eleg:t, or 
leſſee for years cannot afſign dower, for none of theſe 
have an eſtate large enough to anſwer the plaintiff's de- 
mand. Perk, 403, 404. Co. Lit. 35. Bro. 63, 94. 
I Rol. Abr. 681. 6 Co. 57. | | 
If a woman. be dowable of land, meadow, paſture, 
wood, &c. and any of theſe be aſſigned in lieu of dower 
of all the reſt, it is good, though it be againſt common 
right, which gives her but the third part of each, for 
the heir's enjoyment of the reſidue ſufficiently accounts 
for her title to what ſhe has, 1 Rol. Abr. 683. Moor, 
pl, 47» 66. PS 
' If a woman be dowable in three manors, and accepts 
of the heir one of thoſe manors in lieu of dower in all 


the reſt, this is good, though againſt common right, - 


which gives her 
Rol. Abr. 683. | 
If lands whereef a woman has no right to be endow- 
ed, or a rent out of ſuch lands be afligned in lieu of her 
dower, yet this is no bar to her to demand her dower, 
for ſhe having no manner of title to thoſe lands, cannot 
without livery and ſeiſin be any more than tenant at will, 
which is no ſufficient recompence for an eſtate for life, 
which her dower was tq be. Perh. 407. Co. Lit. 34. 
4 Co. 1. Co. Lit. 169, Bro, 3. | 
In cower the tenant pleads that he hath affigned to her 
in recompence of her dower -twenty buſhels of whear 


ut the third part of each manor. 1 


uy out of the ſame land for her life, and held a good | 


ar, and in the nature of a rent ; but ſheep, horſes, &c. 
aſſigned in recompence of dower are no bar, becauſe 


they neither iſſue out of land, nor are of the nature of 


land. MAoor, pl. 167. Dyer g1. ISIS: 
A woman recovers dower, and hath a writ to the ſhe- 
riff, who returns that he hath delivered eighty-four Acres 
8K t9 
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to the demandant of the land mentioned in the writ, and'f 


after a fire facias ple why, 97 ſuggeſting that ſixty of 
eighty-four affigned to her by the ſheriff are a ſtranget's 
not mentioned in the record, and therefore ſhe ought to 

have a new diviſton ; the tenant ſays, that the other 
twenty-four acres were parcel of the land recovered, and' 
_ that ſhe had entred and accepted the twenty-four actes ; 
and upon demurrer it was adjudged, that ſhe was barred 

by her acceptance, and entry into the twenty-four acres. 

Moor. pl. 928. ! | | 

A woman intitled to dower cannot enter till it be af- 
ſigned to her, and ſet out either by the heir, tertenant 
or ſheriff in certaiaty. 1 Rol. Abr. 68x, Dyer. 343- 
Plowd. 529, Bro. 16. Co. Lit. 34.6. 37. a. b. And 
the reaſon ſeems to be from the partiality every one is 
. preſumed to have for themſelves and their own intereſt ; 
and therefore the law will not allow her in ſuch caſe to 
be her own carver : Another reaſon may be for the bet-. 
ter dire&ion of ſtrangers, that they might more certainly 
know againſt whom to ng their precipe, which they 
cannot Ge ſo well appriſed of, if ſhe might enter private- 
Ph and take what part ſhe pleaſed; but ſhe need not 

ay for the return of the writ of habere JRcs Purmann, nor 
for the ſecond judgment. Palm. 265; 266, And tho' 
ſhe once refuſes to. accept the part aſſigned her by the 
ſheriff, yet may ſhe afterwards enter into it, Dyer 278. 

An aſſignment of dower by commiſſion De dote aſjig- 
nanda out of the court of wards was held no bar of dower 
at Common law, but it ought to have been by writ De 
dote aſſignanda out of - Chancery ; the juriſdiction of 
which court is not given to the court of wards in ſuch 
eaſe by 32 Henry 8. Cro. Eliz. 304, 

Sir Thomas Arundell being attainted of felony, and his 
wife's dower ſaved by a& of parliament, ſhe brought her. 
writ of dower againſt the Earl of Pembroke, and he mak-- 
ing default after appearance, .a' termor prays to be re-. 
ceived, and ſhews his leafe after the coverture, &c. and 
the attainder, &c. and that Ed. 6. granted a commiſ- 
fion under the ſeal of the court of augmentations, to aſ- 
ſign the third part of the land of the faid Sir Thomas 
Arundell to his wife in dower, and ſhews further that, 
by virtue of the commiſſion, the third. part of the rent 
reſerved on the ſaid leaſe was affigned | to her, agd this 
aſſignment confirmed by letters patent under the Great 
Kal, and ſhews her agreement and acceptance thereof, 
and ſaid that this ſuit was by colluſion to defraud him 
of his term; and in this caſe it was held, Firft, That 
the court of augmentations had no power to aſhgn dower 
to the demandant, or any other woman, but it muſt be 
in Chancery. Secondly, That the affignment of the rent 
was not warranted by the commiſiion, and then the con- 
firmation could not make that good which was merely 
void; and it was adjudged for the demandant. Dyer 
303 Co. Ent. 173. 2 Med. 18. | 

As to endowments in chancery, it appears by our books 
that in former times the widows of tenants which held 
of the King n yy oc. whoſe heir was in ward to the 
King, were to ſue in Chancery by petition for their 
dower ; and after office found that ſhe was the tenant's 
widow, then ſhe was to make oath in Chancery that ſhe 
would not marry again without the king's licence; and 
upon that there went a writ out of the Chancery De dete 
aſſignanda, to the eſcheator, to afſign her dower of the 
third part -of' all the lands whereof. her huſband was 
ſeiſed, &c. but if the heir were of full age at the time of 
the tenant's death, and the King had the lands only for 
his primier ſeifin, then could ſhe not ſue in Chancery, 
becauſe the King was not then guardian, but had the 
Jands only to ſuch ſpecial purpoſe; and therefore ro re- 
medy this, was the ſtatute De prerogativa Regis cap. 4. 
made, which gives power to the King to aflign dower to 
them, though the heir were of full age at the time of the 
tenant's death; but this power was not fo abſolutely 
lodged in the King, as -to exclude them from ſuing at 
Common law for their dower, by reafon of the words / 
vidug ille voluerint, which left them at liberty in ſuch 
caſe, cither to ſue to the King in mon, or if they 
thought fit, to ſuc the heir in the Commogn Pleas; but if 
the King had conimitted the wardſ{hip to another dyrante 
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minore eta! eof the ward ; the 
widow had eleCtion to ſue - pr K; 
cery, becauſe notwithſtanding ſuch com 
continued guardian ; or ſhe might ſue t 
rg rpg ors recover againſt him; 
t 1e SIN a party y ayde prier, or other | 
| atdained by the ſtatute of Bigamis, pig pens 
of delays in ſuch caſes, _and when ſhe recovered a bo 
the committee, ſhe took no ſuch oath as when the yer 
to the King in Chancery ; but yet nevertheleſs ſhe rey 
not marry without the King's licence, it bein \ " ſe 
the policy of. thoſe times to permit ſuch widows bo ns 
whom they pleaſed, ſince then they might have brov Hil 
in enemies or foreigners into the King's feud, and in S 
King's cafe the fines for alienation ſtill continue. Sta - 
Prer. 16. Þ. N. B. 164. Bro. 66, 76, 2» Int x4 
Kelw, I33. -1 Brownl. 126. Co. Lit, 38. b. 9 Go 16. 
I7. Fareſ. 43. | {bu 
Another prerogative the King had in thoſe times Was 
that if the heir of his tenant in capite entred before livery 
ſued, this was looked upon as an intrufion, and his wit. 
loſt her dower by it, by the expreſs proviſion of Prer, 
Regrs, cap. 13. but this was meant only of intruſion af. 
ter office found, which gave the King a title; for if he 
entred before office found, and.died, his wife ſhould be 
endowed. Stanf. Prer, 41. Bro. 66. Co. Lit. 30. b 
F, N. B. 149. ; - ; : 


*; Where the wife ſhall have her eleftion to be endnwed 
of one thing or another ; and where of bath ; and endyy- 
ment de novo, and the dos de dote. | | 


mon lathe 
King in Chan. 
mutment he till 
he Committee at 
without makin 


| If the huſband, ſeiſed of lands in fee, exchange the 


ſame lands with a ſtranger for other lands, and die, the 
wife hath eleCtion to. be endowed: of the lands given or | 
taken in exchange, becauſe her huſband was ſeiſed of 
both during the coverture, but ſhe ſhall not have dower 
of both ; for that would be unreafonable. Peri, 318, 
319. #F. N. B. 149. Co. Lit, 31. b. © 

Husband ſeifed of lands in the right of his wife, they 
both join in' exchange of thoſe Iands with a ftranger 
for other lands, which exchange is executed ; then the 
husband and wife alien the lands taken in exchange by 
fine; and two judges held the wife after the husband's 
death might well enter into his own lands, notwithſtan- 
ding the fine which was of the other lands, and reſem- 
bled it to the caſe in Dyer 385. where the husband after 
marriage made a jointure to his wife, and then they both 
levied a fine come ceo, &c. thereof to a ſtranger and his 
heirs ; and this was adjudged no bar of her dower, be- 
cauſe the eleftion to claim jointure, or dower, 1s not 
till after the husband's death; and in the principal caſe 
judgment was given for the wife. 1 Leon. 285. 

It lord and tenant are by fealty, and 124. rent, the 
lord takes a wife, and after purchaſe the tenancy in fee, 
and dies, his wife hath ele&ion to be endowed either of 
the ſegnory or the tenancy, becauſe her husband was 
ſeiſed of both during the coverture; ſo for the ſame rea- 
ſon-if the husband ſeiſed of a rent-charge in fee purchaſe 
the land whereout the rent is iſſuing, and die, his wite at 
her election may be endowed either of the land, or of 
the rent, and the husband being ſeiſed of both, during 
the coverture, cannot by his own act alter the wife's 
dower. Perk 320. | Ne 

If the husband ſeiſed of lands in fee makes a feoffment 
thereof to a ſtranger in fee, rendring to him and his heirs 
35. rent, with clauſe of diſtreſs, and dies, and the feof- 
ice endows the wife of the feoffor of the third part of 
the land for her dower, ſhe ſhall hold it diſcharged of any 
rent, and the whole rent ſhall iſſue out of the reſidue 1 
the land, becauſe the wife ſhall be endowed of the W 
poſſeſſion of her husband during the coverture; and the 
husband had the land diſcharged of the rent after the - 
verture ; and yet becauſe he had alſo an eſtate in the bg 
during the coverture, it ſeems ſhe may be —_—_ "y 
that, if ſhe think fit, and waive her dower of the = ; 
but the rent reſerved on the feoffment is no more ? rf 
to her to demand dower of the land, than if none at 9 


frag been reſerved, if the chuſes the land. Pr#: 324: 
| | | 


In ſome caſes all b 
where the lands, Sc: aſſigned to her for dower, are law- 
fully evifted by elder title; and therefore if one be ſeiſed 
of two acres by good title, and another by diſſeiſin, and 
marries, and ies, and his wife 1s endowed of the acre 
had by difſeifin, and after the diſſeiſee enters into the ſaid 
icre, now ſhe ſhall be endowed of the third part of the 
wo remaining acres; ſo if the diſſeiſee in ſuch caſe had 
recovered the acre againſt the wife, ſhe ſhould have been 
endowed of what remained, and the entry or recovery be- 
ing by title paramount -her title of dower, it is as if her 
hu and had never been ſeiſed thereof ; ſhe ſhall only re- 
cover the third part of what is left, and not a full recom- 

»nce for the acre loſt. Perk. 419. F. N. B. 149. 1 
Fl Abr. 684. 4 Co. 122. | 

Tf one ſeiſed of two acres in one county marries, and 
enfeoffs a ſtranger of one acre with warranty, and hath 
fue, and dies, and the iſſue enters into the other acre, 
and the wife brings dower againſt the feoffee, who 
vouches the iſſue as heir, and he loſes by default; and 
thereupon the wife hath a conditional judgment, viz. 

inſt the vouchee ; if &c. and the demandant ſues exe- 
cution againſt the heir, and after is evicted by the elder 
title, ſhe ſhall have a ſcire facias upon the firſt recovery 

inſt the tenant, to be endowed of the two parts left ; 
upon eviction ſhe: may be endowed dr novo againſt the 
heir; and the ſame law, if the endowment was in 
Chancery. Perk. 321, 1 Rol. Abr. 684. Br. 65. 9 
Co. 17+ | | | 

As A the Dos de Dote, if there be grandfather, father, 
| and ſon, and the father, or after his death, the fon en- 
dows the grandmother, the mother ſhall not be endowed 
of the grandmother's thirds after her deceaſe, becauſe the 

dmother's dower defeats the deſcent to the father ; 
and by conſequence the father was ſeiſed of ng more than 
| two thirds of that land, and therefore the wife of the 
father was intitled to a third of theſe two thirds only, 
and no more ; but if the grandfather had enfeoffed the 
father of the whole land, and died, and the grandmother 
| had been endowed, either by recovery, or aſſignment, 
| there the mother ſhould be endowed of the grandmother's 
third after her deceaſe, becauſe by the feoftment the fa- 
ther was ſeiſed of the whole eftate, which gave a title to 
his wife to be endowed of that whole eftate; and though 


the grandmother recovered one third out of that eſtate 


during her life, yet ſuch recovery doth not defeat the ope- 


ſion of that third is claimed ; and by confeguance the mo- 


ther ſhall be endowed of that third when it falls in poſ-' 


ſeſſion, ſince the father was actually ſeiſed of it during 
| thecoverture, by virtue of ſuch livery, If there be grand- 


father, father, and ſon, and the two firſt die, and the mo- | 
ther is endowed by the ſon of a third part of the whole, 
either by aſſignment en pais, or upon, a recovery in a wr It. 
of dower, and the grandmother brings a writ of dower' 


azainſt the mother, and recovers, ſhe leaves the reverſion 
In her; for the dower was veſted in the mother by the 
athenment, or recovery, and is only defeated during the 
life of the grandmother, whoſe eſtate as to the mother is 
leſs than her own eſtate; and therefore the reverſion 1s 
in the mother, and ſhe after the grandmother's death 
may enter into that third recovered from her; and by 


conſequence the heir may re-enter into the ſecond dower 


aligned to the mother, upon ſuch recovery againſt her 
dy the grandmother ; for ſhe cannot have both, Per. 
315, 316. 4 Co. 122. F. N. B. 149. 1 Rol. Abr. 

| ul Co. Lit. 31, 42. a. | 
t A. ſeiſed of lands marries B. and aliens to C. who 
marries D, and then aliens to £E. and dies, and after D. 
is endowed, and then B. hath dower affigned to her of 
the third of all the lands, and brings a precipe thereof 
apainſt D, who vouches to warranty £. who counter- 
Pleads upon the matter, and ſays that D. ought not to be 
endowed, 


Judged accordingly. 1 Rol. Abr. 677. 
 b. What ball be a bar of dower, and what not. 


Fug recovery be had againſt. the huſband b colluſion, 
| all nat bar the wife of dower ; as if the recovery 


a woman. ſhall be endowed anew 3. as 


quia non poteſt habere dotem de date ; and ad- 


| Eliz. 129 
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be by confeſſion, or teddition; which are always undet- 
ood to be by colluſion, the huſband always Fe of and 
concurring in, abtaining of them ; but it ſcems to have 

been a, very great doubt, whether a recovery by default 
ſhould not be'a bat : and the better 


| better opinion. being that | 
ſuch recovery was a bar at Common law ; therefore the 
ſtatute of 7 


» 2; cap. 4. was made, which ordains that 
notwithſtanding ſuch recovery by default, &c. pleaded, 
the tenant ſhall, moreover in j of the dower 9 his 
right to the tencments recovered ; and if it be found that 


| he had no right, then ſhall the demandant recoyer her 


dower, notwith{tanding ſuch recovery by default againft 
her huſband, 2 Injt. 349. Perk. 376. | 

By the ſtatute of JY, 2. cap. 4. it appears that if the 
recoverer had right, then the wife is barred; therefore it 
the heir of the dificiſor be by deſcent; and the diſſciſce 
enters upon him, and marries, and the heir of the difſei- 
ſor recovers by default, or reddition, in a writ of entry, 
in nature of an aſſiſe, and the huſband dies, his wife 
ſhall not have dower, becaufe he; who recovered, had 
right to the poſſeſſion by the defcent ; aliter, if this diſ- 
ſeiſin, deſcent, &c. were after marriage, becauſe the 
huſband was ſeiſed before of a rightful eſtate during the 
coverture, whereof his wife had title of dower, which 
cannot be defeated by the difleifin, deſcent and recovery, 
_ all happened during the coverture. . Perk. 379, 

0. T7 
n If a recovery be againſt the huſband by verdiQ, the 
wife ſhall not talſify in the. point tried ; but ſhe, may ſa 
that he might have pleaded a. better plca, viz. a releate 
of all actions, or of all the right of the demandant ; or 
ſhe may confeſs and avoid the recovery, but cannot falſify 
in the point tried againſt her huſband, 2 Jnft. 349. 
Perk. 382. Br. 24. See Perk. 383. which ſeems 
cont*, | 

If in a praecipe, brought againſt the huſband, he loſes 
upon a dilatory plea, as upon non-tenure, jointenancy, 
miſnomer of the town, &c. the wife may falſify upon a 
writ of dower brought, by ſhewing that the demandant 
had no right ; but if he had right, ſhe cannot falſify the 
recovery, by ſhewing that her huſband might have plead + 
ed jointenancy, miſlnomer, &c. for this would have been 
only in abatement of the writ, and make nothing to the 
right ; but if ſhe ſhews that her huſband was tenant of 
the land recovered, and that the demandant had no right 


| nor cauſe of ation, but jointly with a ſtranger, which 
ration of the livery, ſince by that conveyance the rever- 


ſtranger by deed z# cur” prolat' releaſed all his right to the 
huſband before the action brought ; this is a good falſift- 
cation of the recovery for one moiety of the land reco- 
vered. Bro. 26. Perk. 381, 385, 386. | 

If the huſband levy a fine with proclamation of his 
lands, and dies, his wite is bound to make her claim 
within five years after his death ; otherwiſe ſhe ſhall be 
barred of her dower ; for though her title of dower was 
not conſummate at the time of the fine levied ; yet it be- 


| ing initiate by the marriage and ſeiſin of the huſband, the 


fine: begins to work upon it preſently after the huſband's 
death ; and if ſhe does not claim it within five years after, 
ſhe ſhall be barred. 2 Co..93. 1o Co. 49, 99. 3 Int. 
216, Hob. 265. Mo. pl. 154, 879. Dyer 224. 13 
Go, 20, * | | _ | 
If the huſband and wife join in levying a fine, or ſuf- 
fer a common recovery, this ſhall bar her of her dower 
totally, becauſe- in both caſes ſhe is examined upon re. 
cord the judges, as to her conſent; and ſhe having 
nothing in the lands in her own right, her joining in ſuch 
acts can be to no other purpoſe, but to bar her dower ; 
but if the huſband be ſeiſed in fec, and a ſtranger levies a 
fine to him and his wife ſur conuzance de droit come ceo, 
&c. of theſe lands, and the huſband and wife grant and 
render the ſame land to the ſtranger and his heirs; it 
ſeems the wife ſhall not be barred of her dower, becauſe 
ſhe is not examined in. this caſe, as ſhe is in the other ; 
and therefore if this fine or grant and render be pleaded 
in bar, ſhe may ſay that ſhe had nothing in the land at the 
time of the:fine levied.- -Plowd. 515. 
Br. 779.” | 


lo Co. 49. Cre. 
7 Ewa : bit $0.15 5 
.. If a jointure be made to the wife during the-coverture, 


and after the huſband and wife levy a fine thereof ; ot 
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this is no bar to her dower of any other Jands of her huſ- 
band's, becauſe the jointure being made after the mar- 
riage, ſhe had eleQion after the death of the huſband to 
refuſe it, and claim dower, and not before; and then the 
fine levied of the jointure before her time for election of 
dower was come, can be no bar for electing of dower when 
it is come. 1 Bul/t, 173. 1 Leon. 285. Dyer 358. 

If a woman takes a leaſe for life of her huſband's lands 
after his death, ſhe ſhall have no dower, becauſe ſhe can- 
not demand it a 
years only, yet ſhe ſhall not ſue to have dower during 
theſe years, . becauſe it was her own act to ſuſpend the 
fruit and effect of her dower during that time. Perk. 
350. F. N. B. 149. Me. pl. 103. 

If lands are given to the huſband and wife, and to the 
heirs of the huſband, who dies, the wife may diſagree 
to this eſtate made during the coverture, and then it will 
be an eſtate to the huſband, and his heirs ab initio, and 
fo ſhe ſhall have her dower thereof ; but if the eſtate be 
made to the huſband and wife. for the life of the huſ- 
band, remainder to the right heirs of the huſband, it 


ſhould ſeem ſhe cannot in this caſe diſagree, becauſe the 


eſtate upon the huſband's death is determined and gone. 
Perk. 352, 353. 3 Co. 27. 


7. Of the proceedings and damages in dower Unde ni- 
hil habet. | | 


Before the ſtatute of Marlb. cap. 12, in dower unde n1- 
bil habet, [ſee title PDote unde nihil habet.] there 
were days of common return, as in. other real actions, 
which was miſchievous to the wife, by reaſon of the long 


delay, ſhe claiming but an eſtate for life ; but this is now . 


remedied by that act, and four days of return in the year 
are given at leaſt, and that act extends likewiſe to the 
vouchee, but not to a writ of dower, nor to dower ad 
#/tium eccleſiz, nor ex aſſenſu patris, unleſs it be unde ni- 
hil habet, but 32 Hen. 8. cap. 21. extends to, and gives 
the ſame return in every writ of dower. 2 Int. 124. 

In dower the tenant at the day of taking the inqueſt, 
after the jury had appeared, and before they were ſworn, 
made default, and a petit cape was awarded, and the te- 
' nant at the day #7 banco informed the court that he was 
but tenant for life, and the reverſion in one A. who at 
the day in B. ought to be received, and the court appoint- 
ed him to plead his plea at the return of the petit cape be- 
fore which time his appearance ſeems idle, 1 Brownl. 
126. | 

In dower of lands in L. M. and MN. the ſheriff returns 
plegii de #% A. B. C. D. and the names of the ſummo- 
ners E. F. G. H. and that after the ſummons made, and 
14 days, and more before the return of it, at the moſt 
uſual church-door of L. where part of the lands Jay, 
ſuch a ſunday after ſermon ended, he pubticnny proclaim- 
ed all and ſingular the things contained in the writ, to 
be proclaimed according to the form of the ſtatute in that 
caſe made, and indorſes his name to the return ; and ex- 
ception was taken to this return, becauſe proclamation 
was not made at all the church-doors ; but per cur” pro- 
clamation at any of the church-doors is ſufficient ; but 
the return was held ill, becauſe he ſays he had proclaim- 
ed all and fingular the things in that writ contained, 
without ſaying what. Hob. 133. 

Error to reverſe a judgment in dower at the grand ſeſ- 
fions at Wales ; it appeared by the record that the tenant 
appeared at the return of the ſummons, and day was given 
over & adtunc venit per attornat' & nihil dicit in barram ; 
whereupon con/iderat” eft quod tertia pars terrar” & tene- 
ment” capratur in manus D*ni regis; and upon day given 


ad audiend' judicium, judgment was given quod recuperet, | 


and error affigned. that they ought not to have awarded a 
petit cape becauſe the defendant appeared, and then they 
ought to have given judgment upon the 2:h1i/ dicit; for 
the petit cape is always upon default after appearance, and 
is only to anſwer the default, as the grand cape is before 
appearance to anſwer the default, and demand ; but it 
was held no error, pug only an awarding of more pro- 
ceſs than needs be, an | 


| by delaying of the demandant ; and per Twi/den, if er- 


4 


[ 


it was an advantage to the tenant. 


inſt herſelf; and if ſhe takes a leaſe for | S. C 


| 


| 


that it ſhall be no plea in a 
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roneous, they might now pive judoment. TL 
dicit in this court. 3 Vas? hg a 0% pr $8 wit 
£5: 490, $32 We. FG. \8.C.-2 

rror of a judgment in dower i . ; 
cauſe the proceating was by wins Newcaftle court ; be- 


. » oO, and no | ecial c 
certified to maintain it; and it was held « 5g oo 


pleas of frank tenement cannot be held with IT 
writ, unleſs there be a ſpecial cuſtom for "g Fs _ 


267. 2 Lev. 98, 123. 8, C. " Keb. 277, 326, 421, 


In dower if tenant makes default, b 
iſſues, the demandant ſhall make her demand. for no cer- 
ny Ann before the demand made. Bro. 96, © « 

n dower one appears upon the grand c; in 
truth was but leſſee for yours: and b of, Drgnting 
tenure, and if now he might wage his law of non-ſum.- 
mons, and the writ be abated, was the queſtion, becauſe 
it was ſaid that by wager of his law he affirms himſelf ta 
be tenant ; but two juſtices only in court held that he 
would be at no miſchief, for being but leſſee for years, if 
judgment and execution were againſt him, he might, not. 
withſtanding, enter upon the demandant ; anot er tha 
ter was, that where the writ of dower was de tertia parte 
reetorie de D. and the grand cape made upon it accor- 
dinly ; yet the ſheriff by colour thereof took the tithes 
ſeyered from the two parts, and carried them away ; and 
per cur”, 'This is not ſuch a ſeiſure as is by the writ in- 
tended, for he ought only to have ſeized generally, but 


which grand cape 


not carry them away ; and the court had a mind to have 


committed him for a miſdemeanor. 1 Leon. 92. 

In dower tenant demands the view ; deraandant coun- 
terpleads the view; becauſe her huſband died ſeiſed, Fe 
hoc parat* eſt verificare & petit judicium & dotem ſuam 
de tenement” predit? fibi adjudicari ; tenant. proteflands, 
that the huſband did not die ſeized, demurs, and ſhews 
for a cauſe that the counterplea male concludit, for it 
ought to have been & petit judicium, and quod tenens de 
viſu excludatur, and the counterplea is but dilatory, and 
ought not to conclude peremptorily for final judgment; 
and of this opinion was Levinz, but two other juſtices 
held it not ill; alſo the demand was of three klenges 
&c, where it ought to have been only of the third part 
of them; and it this might be amended was doubted, 
3 Lev. 169. | | 

In dower unde nihil, &c. tenant demands the view, 
demandant counterpleads it, becauſe the huſband aliena- 
wit tenement” predic” to the tenant & hoc, &c. and it 
was demurred, becauſe altenavit does not ſhew what eſtate 
he aliened, for it may be a leaſe for years ; but per cur, 
Alienation implies all the eſtate which he had, and the 
ſtatute }/, 2. 48 ouſts the view, where the huſband ali- 
ens to the tenant, or any of his anceſtors ; and this is in 
the very words of the ſtatute, and a reſpondeas oufler awar- 
ded, but no notice taken whether the view was allow- 
able in dower unde nihil habet. 5 Lev. 220. 

At the Common law, before the ſtatute of //. 1. c. 
39. if a woman had accepted any part of her dower, 
though never ſo ſmall, of any one tenant in any one 
county or town, ſhe had no other remedy for the reſidue, 
but by a writ of right of dower ; for if ſhe brought a writ 
of dower unde nihil habet, it was a good plea in abate- 
ment, that ſhe had accepted ſuch a part of ſuch a tenant, 
in ſuch a town or county ; which being a great miſchief 
to the women is remedied by that ſtatute, which provides 

* Smmbare to ſay that ſhe hath 
received part of her dower of any other perſon before the 
writ purchaſed ; and this mn as well to guardian 1N 
chivalry as to the tenant of the land, becauſe ſuch guar- 
dian is to render her dower. 2 Inft. 201. | 

In dower the tenant pleads, that after marriage the huſ- 
band had ſettled other lands on the demandaat for lift, 
for her jointure, and that ſhe after his death agreed there- 
to, and entred accordingly ; the demandant replics, that 
it was a voluntary ſettlement of her huſband, and tra- 
verſes, that it was not for her jointure ; and iſſue hw; 
upon ; and at the ni/ pris the tenant made default, m_ 
a petit cape awarded, and returned, and judgment ; 
the demandant have ſeiſin; and the demancant ſugget® 
that her huſband died ſeiſed, and prays writ tO | 


quire 


. £x 1 LAS 
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' 4 the damages, returnable ſuch a da 

quire of the he hath delivered ſeiſin of the ſands particu- 
= and alſo an inquiſition which finds that the lands 
Wl 79 orth 114). 11s. per annum, and that her huſband 
ho been 'dead fix years and three quarters, and that the 
11d ſuſtained damages _— detentionis dotis ultra valo- 
= a8 & abr ejer = coung TOS. vo We 0 
o cuff ag' 205. and upon this the emandant gratis re- 
leaſes the 3957. and demands OE only for the 20s, 
:nd judgment is given that the demandant recover tam 
ahve tertiee partis predict from the death of her huſ- 
hand which came to 2576. quam the 20s. and I1f. de in- 
crements, in toto 2950. an the tenant brings error, for 
hat the damages being releafed by the demandant, there 
oht to have been no judgment againſt him for the va- 
ue of the land; but the whole court reſolved, that the 
releaſe was only of the damages ſuſtained ano deten- 
tionis ditis,, and not of the meſne profits of the lands, 
for they are two diſtinct things, as appears by Co. Lite. 

' a. Raft. Entr. 237. where the writ is to inquire 
not. only of the value of the land, but alſo of 'the da- 
mages ratzore detentionis ; and the judgment is always 
entred Tea 5 and a feers facias lies for the da- 
mages ; and therefore the judgment was affirmed. Raym. 
or s to damages in dower they'are given by the ſtatute 
of Merion, c. 1. but that ſtatute extends only to the 
poſſeffory action of dower unde nibil habet, and not to 
the writ of right of dower, becauſe they are intended 
to be given for the detention of the poſlefiion ; ahd on 
writs of right where the right itſelf is queſtionable, 
no damages are given, 'becauſe no wrong done t!l] the 
right be deterngined alſo that ſtatute extends only to 
lands, whereof - the . huſband died feiſed ; and therefore 
judgment for the damages was -reyerfed, -becauſe-the Jury 
did not find that the huſband died ſeifed ; for otherwiſe: 
ſhe ſhall have no damages ; as if the huſband aliens and: 
takes back an eſtate for life, the wife ſhall recover dower, 


dut no damages ; | becauſe this dying ſeiſed was only of an | 
eſtate of freehold, but if 'he makes a leaſe for years | 


only, rendring rent, ſhe ſhall recover a third part of the 


reverſion with a third part of the rent and damages, be- | 
Co. Eit. | 


cauſe there he died ſeiſed as the ſtatute ſpeaks, 
32. Dyer 284. pl. 33. Yelv. 112. Dr. and Stud, '[:b. 
"2,6. 13. fe. 166. ' 2 Inf. &0. | 

Damages muſt be after demand of dower, for the heir 
is not bound to aſſign this proviſion till demanded, be- 
cauſe the law caſts the frechold of the whole upon him, 
which he cannot dipide without the concurrence of the 
wite; but a demand in pais before 500d teſtimony is ſuf- 
hcientz and if the heir appear the firſt day on ſummons, 
and plead that he hath been always ready, and ſtill is, to 
render her dower ; ſhe may plead ſuch requeſt ; and iffue 
may be taken upon it, but the feofree of the heir cannot 
plead tout tempt priſt,, becauſe he had not the land all the 
time ſince the death of the anceſtor, and therefore ſhe 

all recover the meſnes profits, and damages againſt him, 
and if he hath not provided his indemnity and recompence 
3gainft the heir, it is his own folly. Co. Lit. 32. 

If the heir or feoffee aſſign dower, and the wiſe ac- 
cepteth thereof, ſhe loſeth her damages, becauſe having 
te dower, which is.the principal, ſhe cannot ſue for the 
Lis 8s which are but conſequential or acceſſory. Co. 
Hs 33» &. Te 


8, Of the admeafurement of FL! 


If the heir within age aſſign to the wife more land in' 
dower than ſhe ought to have, he himſelf ſhall have a 
writ of admeaſurement of dower at full age by the 
Ry wr law; fo if too much be affigned in dower by 
Pk, ma; within age, or his guardian in chivalry ; and 
: : err dies, his heir ſhall have ſuch writ to reEtify the 
of | ng. but the heir, in whoſe time the aflignment 
Reign re was by the guardian, cannot have ſuch 
ws h | his full age, becauſe till then the intereſt of the 
wa an continues ; and if any wrong be done, it is to 

* of on himſelf, and not to the heir; if a diffeiſor 


; the ſherif 
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aſſigns too much, the heir of the diſiciſe: ſhall have ad- _ 
meaſurement by the Common law, F. N. B. 148. Co, 
7 OY, 3 WA Sa 
Tf the heir within age, before the guardian enters, aſ- 
» Ws much in dower, the guardian ſhall have a writ 
of aumeaſurement of dower by the ſtatute of 77. 3..c. 
7. before which ſtatute the guardian had no remedy, be- 
cauſe the writ of admeaſurement being a real aftion, lay 
not for the guardian, who had but a chattel ; alſo by 
the ſame ſtatute it is proved, that if the guardian pur- 
ſue ſuch writ feintly, or by 1 
heir at full age ſhall 


or by, colluſion with the wife, the 

I 7 e thall haye a writ of admeaſurement, and 

may allege the feint pleading or colluſion generally. 3 
Infl. 367. © SOT 494 an x 


Tf the, wife after aſſignment of dower improves the 
lands, fo x | 


> AS thereby they become of greater value than 

the other two parts, no writ of admeaſurement lies ; fo 
if they be of greater value, by reaſon of mines* open at 
the time of the affignment, no' writ of admeaſurement 
Hes, becalſe'the land'in quantity 'was no more than ſhe 
ought to have; and then”tis lawful to work the mines, 
which were open at the time of ſuch aſſignment, 7, N. 
oO eB: 4s aged 4 = op » eg 

If the ſheri ions too much in dower, by one book 
It ſeems that the heir ſhall have a writ of 'admeaſurement ; 
| but 9, Whether he ſhall have that, or a ſcire factas,up- 
' on the recoytry, which was of _ no more. than the third 
part, Paim. 200. Brod. 8%... | ER 

"Theſe writs of admeaſurement of dower are vicon- 
tiel, and not returnable ; and the parties nay plead be- 
'fore the ſheriff in the county, if they think fit; but if 
they are removed in C. B. by a pone, as the plaintiff may, 
without ſhewing any caule: and the defendant upon 
ſhewing cauſe; and thereupon proceſs goes out, viz. 
ſumons, attachment, and. di/tringas ; then the: Rent 
cannot make admeaſurement, but ought to extend all 
-the lands particularly, and return it in C, B, and upon 
that admeaſurement ſhall be'maJe. F., N. B, 148. 


: 
. 


9. Of dower by cuſtom, dower ad oftium eccleliz, dower 
ex atenſu patris, and dowey de la plus belle, _ 


Dower by the cuſtom. This kind of dower varies ac- 
ccording to the cuſtom and uſage of the plea, and is to - 
be governed accordingly ; and where ſuch cyſtom pre- 
vails, the wife cannot waive. the proviſion thereby made 
for her, and claim her third at Common law, becauſe all 
cuſtoms are equally ancient with the Common law itſelf. 
Co. Lit. 33. b. Cro. Eliz. 825, 1 Leon. 62, 133. 

By the cuſtom of gavelkind in Kent, the wife ſhall have 
'the moiety ſo long as ſhe keeps herſelf chaſte and unmar- 
ried, and the relon of this proviſion for the wife ſeems 
to be founded on the equal diftribution, which is ob- 
ſerved in this kind of inheritance in the ſame family for 
their equal ſupport ; and therefore when ſhe proves un- 
chaſte, or marrics again, and thereby contracts a new 
alliance, this proviſion as to her ceaſes, and returns again 
into the family ; but the pron onpyon is to continue till 


| it be proved ſhe was delivered of 'a child, begotten du- 


ring her widowhood, which may be in any aQtion 
brought by or againſt her. C9, Lite. 33, þ... IL. 4. 
F. N. B. 150. Stanf. Prer. 44. b. 1 Ral. Abr. 558. 
Bro. Dower 750. Bro. tit. Cuſtom 67, 69, 72. 2 Fon. 6. 
Dower, and demands the third part of the lands of A. 


| her late huſband lying in Kent, &c. defendant pleads 


that the cuſtom there is, that wives ſhall have the moiety 
of their huſband's Jands in dower, ſo long as they live 
chaſte and unmarried, and non aliter, or non ſecundum 
curſum communis legis, and that the demandant after the 
death of her firſt huſband had married the other deman- 
dant, &c. & per cur', The cuſtom is good, and is the 
law in Kent; and therefore ſhe can claim no other dower, 
nor in any other manner, and the rather by reaſon of the 
nezative concluſion. Cro. Eliz. 121. 1 Leon. 02. 


| 


Mor 260. pl. 408. S. C. . I 

By the cuſtom of Borough-Engliſh the widow ſhall 
have the whole of. her huſband's lands in dower, which 
x ca!l2d her free-bench. Co. Lit. 33. b. 110. b. F. N. B. 
1159. 


Mir, pl. 566, The reaſon of 
which 


Cro. Elz. 415. 
81 
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this is no bar to her dower of any other lands of her huſ- 
band's, becauſe the jointure being made after the mar- 
riage, ſhe had ele&ion after the death of the huſband to 
refuſe it, and claim dower, and not before; and then the 
fine levied of the jointure beforeher time for election of 
dower was come, can be no bar for electing of dower when 


it is come. 1 Bulſt, 173. 1 Leon. 285. Dyer 358. 

If a woman: takes a leaſe for life of her huſband's lands 
after his death, ſhe ſhall have no dower, becauſe ſhe can- 
not demand it againſt herſelf; and if ſhe takes a leaſe for 
years only, yet ſhe ſhall not ſue to have dower during 


_ theſe years, . becauſe it was her own act to ſuſpend the 


fruit and effect of her dower during that time. Per#. 
350. F. N. B. 149. Me. pl. 103. 

If lands are given to the huſband and wife, and to the 
heirs of the huſband, who dies, the wife may diſagree 
to this eſtate made during the coverture, and then it will 
be an eſtate to the huſband, and his heirs ab initio, and 
fo ſhe ſhall have her dower thereof ; but if the eſtate be 
made to the huſband and wife for the life of the huſ- 
band, remainder to the rtght heirs of the huſband, it 
ſhould ſeem ſhe cannot in this caſe diſagree, becauſe the 
eſtate upon the huſband's death is determined and gone, 


_ Perk. 352, 353. 3 Co. 27. 


7. Of: the proceedings and damages in dower Unde ni- 
hil habet. == 


Before the ſtatute of Marlb. cap. 12. in dower unde n:- 
hil habet, [ſee title Pote unde nihil habet.] there 
were days of common return, as in other real actions, 
which was miſchievous to the wife, by reaſon of the long 


delay, ſhe claiming but an eſtate for life ; but this is now 


remedied by that act, and four days of return in the year 


are given at leaſt, and that act extends likewiſe to the 


vouchee, but not to a writ of dower, nor to dower ad 
#/tium eccleſiz, nor ex aſſenſu patris, unleſs it be unde ni- 
i1 habet, but 32 Hen. 8. cap. 21. extends to, and gives 
the ſame return in every writ of dower. 2 [nft. 124. 
In dower the tenant at the day of taking the inqueſt, 
after the jury had appeared, and before they were ſworn, 
made default, and a petit cape was awarded, and the te- 


' nant at the day in banco informed the court that he was 


but tenant for life, and the reverſion in one A. who at 
the day in B. ought to be received, and the court appoint- 
ed him to plead his plea at the return of the petit cape be- 
fore which time his appearance ſeems idle, 1 Brownl. 


126. 


plegii de prof. A. B. C. D. and the names of the ſummo- 
ners E. F, G. H. and that after the ſummons made, and 
14 days, and more before the return of it, at the moſt 
uſual church-door of L. where part of the lands lay, 


ſuch a ſunday after ſermon ended, he publickly proclaim- 
ed all and ſingular the things contained in the writ, to 
be proclaimed according to the form of the ſtatute in that 


caſe made, and indorſes his aame to the return ; and ex- 
ception was taken to this return, becauſe proclamation 
was not made at all the church-doors ; but per cur pro- 
clamation at any of the church-doors 1s ſufficient ; but 
the return was held ill, becauſe he ſays he had proclaim- 
ed all and ſingular 'the things in that writ contained, 
without ſaying what. ' Hob. 133. 

Error to reverſe a judgment in dower at the grand ſeſ- 
fions at Wales ; it appeared wy the record that the tenant 
appeared at the return of the ſummons, and day was given 
over & adtunc venit per attornat' & nihil dicat an barram 
whereupon conſiderat” eft quod tertia pars terrar” & tene- 
ment” captatur in manus D*ni regis; and upon day given 
ad audiend' judicium, judgment was given quod recuperet, 
and error affigned that they ought not to have awarded a 
petit cape becauſe the defendant appeared, and then they 
ought to have given judgment upon the nbhil dicit ; for 
the petit cape is always upon default after appearance, and 
is only to anſwer the default, as the grand cape is before 
appearance to anſwer the default, and demand but it 
was held no error, being only an awarding of more pro- 
ceſs than needs be, and it was an advantage to the tenant 
by delaying of the demandant ; and per Twi/den, if er- 


3 | 


In dower of lands in L, M. and MN. the ſheriff returns 


| dinly ; yet the ſheriff by colour thereof took the tithes - 


| &c, where it ought to have been only of the third part 


w__4 


de tenement” predier fibi adjudicari ; tenant proteſtands, 


the very words of the ſtatute, and a reſpondeas ouſter awar- 
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roneous, they might now give judomen op 
dicit 'in this x ow, [ Four. bet obankd, 36 gi 
as” 450, $51, bog. $ G... ad 
rror of a judgment in dower in Newcaſtle court . 
cauſe the proceeding was by plaint, and Roa 1b: 
certified to maintain it; and it was held error becauſe 
pleas of frank tenement cannot be held without ori inal 
writ, unleſs there be a ſpecial cuſtom for it. x ent 


7. 2 Lev, 98, I23. $. C. 3 Keb. 277) 326, 421, 


In dower if tenant makes default, by which 
iſſues, the demandant ſhall make her mand; for re a. 
tainty appears before the demand made. By. 96, - ” 

In dower one appears upon the grand cape, who in 
truth was but leſſee for years, and ſo might plead non. 
tenure, and if now he might wage his law of non-ſum. 
mons, and the writ be abated, was the queſtion, becauſe 
it was ſaid that by wager of his law he affirms himſelf to 
be tenant ; but two juſtices only in court held that he 
would be at no miſchief, for being but leſſee for years, if 
judgment and execution were againſt him, he might, not- 
withſtanding, enter upon the demandant ; another mat. 
ter was, that where the writ of dower was 4e tertia parte 
redtorig de D. and the grand cape made upon it accor- 


ſevered from the two parts, and carried them away ;' and 
per cur”, This is not ſuch a ſeiſure as is by the writ in- 
tended, for he ought only to have ſeized generally, but 
not carry them away ; and the court had a mind to have 
committed him for a miſdemeanor. 1 Leon. 92. 

In dower tenant demands the view ; demandant coun- 
terpleads the view; becauſe her huſband died ſeiſed, Fe 
hee parat” eft verificare & petit judicium & dotem ſuam 


that the huſband did not die ſeized, demurs, and ſhews 
for a cauſe that the counterplea male concludit, for it 
ought to have been & petit judicium, and quod tenens de 
viſu excludatur, and the counterplea is but dilatory, and 
ought not to conclude peremptorily for final judgment; 
and of this opinion was Levinz, but two other juſtices 
held it not ill; alſo the demand was of three meſluages, 


of them; and it this might be amended was doubted, 
3 Lev. 169. | 

In dower unde nihil, &c. tenant demands the view, 
demandant counterpleads it, becauſe the huſband aliena- 
wit tenement” predic” to the tenant & hoc, &c. and it 
was demurred, becauſe alienavit does not ſhew what eſtate _ 
he aliened, for it may be a leaſe for years ; but per cur, 
Alienation implies all the eſtate which he had, and the 
ſtatute Y, 2. 48 ouſts the view, where the huſband ali- 
ens to the tenant, or any of his anceſtors; and this is n 


ded, but no notice taken whether the view was allow- 
able in dower unde nihil habet. 5, Lev. 220. 

At the Common law, before the ſtatute of /7. 1. c. 
39. if a woman had accepted any part of her dower, 
though never ſo ſmall, of any one tenant in any one 
county or town, ſhe had no other remedy for the reſidue, 
but by a writ of right of dower ; for if ſhe brought a writ 
of dower unde nihil habet, it was a good plea in abate- 
ment, that ſhe had accepted ſuch a part of ſuch a tenant, 
in ſuch a town or county ; which being a great miſchief 
to the women is remedied by that ſtatute, which provides 
that it ſhall be no plea in abatement, to ſay that ſhe hath 
received part of her dower of any other perſon betore the 
writ purchaſed ; and this Fang! as well to guardian 1 
chivalry as to the tenant of the land, becauſe ſuch guar- 
dian is to render her dower. 2 1n/t. 201. c 

In dower the tenant pleads, that after marriage the hul- 
band had ſettled other lands on the demandaat for lift, 
for her jointure, and that ſhe after his death agreed _ e- 
to, and entred accordingly ; the demandant replies, taat 
it was a voluntary ſettlement of her huſband, and tra- 
verſes, that it was not for her jointure ; and iſſue there- 
upon ; and at the ni/i privs the tenant made default, = 
a petit cape awarded, and returned, and Jug: Fo 
the demandant have ſeifin; and the demancant Tugg" * 


that her huſband died ſeiſed, and prays #4 ER bal 
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the damages, returnable ſuch a day ; the ſherif 

ns that he bath delivered ſeiſin of the lands particu- 
reorn* 14 alſo an inquiſition which finds that the lands 
ve 7 th 1141. 11s. per annum, and that her huſband 
= been dead fix years and three quarters, and that the 
- rifnined damages _— detentionts dotis ultra vale- 
pi prad' & ultra-miſas _"_ 1951. & pro miſes 
, euftag? 208: and upon this the demandant gratis re- 
leaſes the 1951 and demands judgment 'only for the 20s, 
We judgment is given that the demandant recover tam 
aberent eertie partis predic from the death - of her huſ- 
hand which came to 2 571, yu the 20s. and 117. de in- 
ments, in tet9 2951. and the tenant brings error, for 
hat the damages being releafed by the demandant, there 
ought to have been no judgment againſt him for the va- 
ue of the land ; but the whole court reſolved, that rhe 
releaſe was only of the damages ſuftained eflend deten- 
mis d:tis, and not of the meſne profits of the lands, 
for they are two diſtinCt things, as appears by Co. Lite. 


| quire of 


3 0. Reft. Entr. 237. where the writ is to inquire | 


not only of the value of the land, but alſo of the da- 
mages ratzore detentionis ; and the judgment is always 
entred gy and a ferz facias lies for the da- 
mages ; and therefore the judgment was affirmed. Raym. 
66. Oo 
: As to damages in dower they-are given by the ſtatute 
of Merion, c. 1, but that ſtatute extends only to the 
poſſeffory action of dower unde nihil habet, and not to 
the writ of right of dower, becauſe they are intended 
to be given for the detention of the poſlefiion ; ahd on 


writs of right where the right itſelf is queſtionable, | 


no damages are given, 'becauſe no wrong done til] the 


right be deterngined ; alſo that ſtatute extends only to. 


lands, whereof - the huſband died ſeifed ; and therefore 
judgment for the damages was reverſed, becauſe the Jury 
did not find that the huſband died ſeifed ; for otherwiſe 


ſhe ſhall have no damages ; as if the huſband aliens and: 


takes back an eſtate for life, the wife ſhall recover dower, 
but no damages ; becauſe this dying feifed was only of an 
eſtate of frechold, but if : he makes a leaſe for years 
only, rendring rent, ſhe ſhall recover a third part of the 
reverſion with a third part of the rent and damages, be- 
cauſe there he died ſeiſed as the ſtatute fpeaks. 
32. Dyer 284. pl. 33. Yelv. 112. 
2. 13. f. 166. 2 Inf. 0. | 

Damages muſt be after demand of dower, for the heir 
is not bound to aſſign this proviſion till demanded, be- 
cauſe the law caſts the frechold of the whole upon him, 
which he cannot divide without the concurrence of the 
wite ; but a demand 77 tais before £o0d teſtimony ts ſuf - 
hcieat; and if the heir appear the firſt day on ſummons, 
and plead that he hath been always ready, and ftill is, to 
render her dower ; ſhe may plead ſuch requeſt; and iſſue 
may be taken upon it, but the feofree of the heir cannot 
plead tout tempt priſt, beczuſe he had not the land all the 
time ſince the death of the anceſtor, and therefore ſhe 
ſhall recover the meines profits, and damages againſt him, 
and if he hath not provided his indemnity and recon;pence 
22ainkt the heir, it is his own folly. Co. Lit. 42. 

If the heir or feoffee aſſign dower, and the wiſe ac- 
cepteth thereof, ſhe loſeth her damages, becauſe having 
te dower, which is the principal, ſhe cannot ſue for the 
damages, which are but conſequential or acceſſory. Co. 


Lit, 3ZJ, a. 


Dr. and $tud, lib. 


8, Of the admeafurement of dawer, 


If the heir within age aſſign to the wife more land in 
dower than ſhe ought to have, he himſelf ſhall have a 
writ of admeaſurement of dower at ful] age by the 
TON law; fo if too much be affigned in dower by 
yo heir within age, or his guardian in chivalry ; and 
2X er dies, his heir ſhall have ſuch writ to reCtiſy the 
« SUMent z but the heir, in whoſe time the aſſignment 

00 much was by the guardian, cannot have ſuch 
Writ ti] his full age, becauſe til] then the intereſt of rhe 
2uardian continues ; 
ine guardian himſelf 

WK: nwrdeng: 


and not to the heir; if a difſeifor 


and if any wrong be done, it 1s to 


Co. Lit. | 


without ſhewing 


Do W 


aſſigns too much, the heir of the difieiſe: ſhall have ad- 
meaſurement by the Common law. F. N. B. 148. Ce, 
Lit. 29, as, 2 Inſt, 367. | | : | h 
If the heir within age, before the guardian enters, af- 
__—_ much in dower, the guardian ſhall have a writ 
of aumeaſurement of dower by the ſtatute of 77. FJ. © 
7. before which ſtatute the guardian had no remedy, be- 
cauſe the writ of admeaſurement being a real aRion, lay 
not for the guardian, who had but a chattel ; alſo by 
the ſame ſtatute it is proved, that if the guardian pur- 
ſue ſuch writ rn or by colluſion with the wife, the 
heir at full age ſhall have a writ of admeaſurement, and 
* aegs the feint pleading or colluſion generally. 2 
Njt. 3 7. , : i 
If the. wife after aſſignment of dower improves the 
lands, fo as thereby they become of greater value than 
the other two parts, no writ of admeaſurement lies; ſo 
if they be of greater yalue, by teaſon of mines open at 
the time of the affignment, no writ of admeaſurement 
hes, becalſe the land'in quantity 'was no more than ſhe 
ought to have; and then*tis lawful to work the mines, 
which were open at the time of ſuch alignment, PF, V. 
=. 10. 2 CT TIES. -; | 
If the ſheriff aſſigns too much in dower, by one book 
It ſeems rhat the heir ſhall have a writ of admeaſurement; 
but ,*?, Whether he ſhall have that, or a ſcire facias.up- 
on the recovery, which was of no more than the third 
part, Palm: 260. Bro. IJ. 4 ; j 
Theſe writs of admeaſurement of dower are vicon- 
tiel, and not returnable ; and the parties may plead be- 
fore the ſheriff in the county, if they think fit; but if 
they are removed in C. B. by a pone, as the plaintiff may, 
any cauſe, and the defendant upon 
ſhewing cauſe; and thereupon proceſs goes out, vis. 
ſumons, attachment, and di/tringas; then The: Ren 
cannot make admeaſurement, but ought to extend all 
the Jands particularly, and return it in C. B, and upon 
that admeaſurement ſhall be male. F, N. B. 148. 


9g. Of dower by cuſtom, dower ad oftium eccleſiz, dower 
ex afenſu patris, and dowey de la plus belle, _ 


Dower by the cuſtom. This kind of dower varies ac- 
ccording to the cuſtom and uſage of the plea, and is to 
be governed accordingly ; and where ſuch cuſtom pre- 
vails, the wife cannot waive the proviſion thereby made 
for her, and claim her third at Common law, becauſe all 
cuſtoms are equally ancient with the Common law itſelf. 
Co. Lit. 33. b. Cro. Eliz. 825, 1 Leon. 62, 133. 

By the cuſtom of gavelkind in Kent, the wife ſhall have 
the moiety ſo long as ſhe keeps herſelf chaſte and unmar- 
ried, and the reaſon of this proviſion for the wife ſeems 
to be founded on the equal diftribution, which is ob-_ 
ſerved in this kind of inheritance in the ſame family for 
their equal ſupport ; and therefore when ſhe proves un- 
chaſte, or marrics again, and thereby contracts a new 
alliance, this proviſion as to her ceaſes, and returns again 
into the family ; but the preſumption is to continue till 
it be proved ſhe was delivered of a child, begotten du- 
ring her widowhood, which may be in any aQtion 
brought by or againſt her. Cz.. Litt. 33, b.. 1LT. @- 
F. N. B. 150. Stanf. Prer. 44. b. 1 Ral. Abr. 558. 
Bro. Dower 70. Bro. tit. Cuſtom 67, 09, 72. 2 Fon. 6. 

Dower, and demands the third part of the lands of A, 


| her late huſband lying in Kert, &c. defendant pleads 


that the cuſtom there is, that wives ſhall have the moiety 
of their huſband's lands in dower, ſo long as they live 
chaſte and unmarried, and on aliter, or non ſecundum 
curſum communis legis, and that the demandant after the 
death of her firſt huſband had married the other deman- 
dant, &c. & per cur', The cuſtom is good, and is the 
law in Kent; and therefore ſhe can claim no other dower, 
nor in any other manner, and the rather by reaſon of the 
negative concluſion. 'Cro, Eliz. 121. 1 Leon. 062. 


AToor 260. pl. 408. 8. C. ; 

By the cuſtom of Borough-Engliſh the widow ſhall 
have the whole of. her huſband's lands in dower, which 
is ca!l2d her free-bench. Co. Lit. 35. b. 110. b. F. N. B. 


1 59. Cre. Eliz. 415. Mor, pl, 566, The reaſon of 
"8 ee | which 


4 
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| which ſeems to be, that in theſe boroughs the eldeſt 


ſon was introduced into the trade of his father, and 
therefore the youngeſt ſon inherited the land, and conſe- 
quent the wife that was intruſted with the younger 
children of her huſband had the whole during her life. 

Upon a ſpecial verdiQ, the cafe was this : A cuſtom 
of a manor was found to be, that if a copyholder in fee 
died ſeiſed, his wife ſhould hold it during her life as rank 
bank ; the lord infeoffs the copyholder, who died ſeifed ; 
and adjudged, that her cuſtomary eſtate was gone, becauſe 
by the acceſſion of the freehold the copyhold eſtate was 
extinguiſhed, and ſo her huſband did not die ſeiſed there- 
of ; ſecus if the lord had enfeoffed a ſtranger, for then 
the copyhold remained ſo till, and the cuſtom with it 
Cro. Fac. 127. 

Cuſtom of a manor was, that the wives of copyhol- 
ders for life ſhould enjoy their huſbands eſtates during 
widowhood ; and the caſe was, that A. a copyholder for 


life, purchaſed the freehold and inheritance of his copy- | 


hold, but took the conveyance to B. and his heir du- 
rin: the life of A. wer My fo to A. 

dics ; adjudged, that his wife ſhould have her cuſtomary 
eſt2te, becauſe the cuſtomary eſtate of A. her huſband 
coatinucd during his life, and was not extin&t, nor al- 
tered by the purchaſe of the freehold, which during his 
life was in B. and then all cuſtomary. incidents to ſuch 
cuſtomary eſtate remain, whereof this is one, and grows 
out of it as an excreſcence or fruit, and ſhe may enter 
without admittance. Hob. 181. Cro. Fac. 573. S. Go] 
Cult>:n of a manor was, that the copyholders wives 
 ſhou}d have their fre: bench of all copyholds, whereof 
their huſbands died ſeiſed ; and a ongyhalier. being mar- 
ried, 'ſurrenders to A. in fee, by way of mortgage, for 
ſecuring ſeventy pounds, and this ſurrender was preſented 
| to be inrolled ; but before admittance the ſurrenderer dies, 
and after his death A. is admitted ; and if the wife ſhould' 
have her free bench, was the queſtion. For the wife it 
was ſaid, that till admittance the copyhold remained in! 
the huſband, and then he died ſeifel, and fo his wife: 
within the cuſtom; and though the admittance after his 
death has relation to the time of the ſurrender; yet that 
is only by fiftion of: law between the parties, but ſhall, 
not prejudice the wife who is a ſtranger; alſo though! 
the admittance hath relation to the marriage, which was 
before, and is perfected by the death of the huſband ; and. 
ſo her title was begun'and perfeed too, before the title 
of the ſurrendree ; but the court denied that the wife had 
any initiate title by the marriage in this caſe, as women 
have to their dower at Common law ; but ſhe hath only 
conditional inception of a title ſubject to the huſband's: 
power of preventing it by alienation, as here he might. 
have done ; for ſhe is not to have her free bench but 
where the huſband died ſeiſed ; and this by the relation 
of the ſurrender he did not; and adjudged accordingly. 
3 Lev. 385. 4 Med. 251. S. C. © Salk. 185, 8. C. 
Carth. 275. $. C. Skin. 406. 


The cuſtom of a manor was, that the wife of acopy- 


holder dying ſeiſed ſhould have her widow's eſtate ; a, 


commiſhon of bankruptcy is taken out againſt the copy- 
holder, and his eſtate fold by the commiſhoners ; but be- 
fore the vendee was admitted the copyholder dies; and 
et adjudged that the widow's eſtate was gone, becauſe 
flee buſband did not die ſeiſed, his eſtate and right being 
bound by the fale, to which the admittance after has re-/ 
lation, and deveſts the widow's eſtate. Crg. Car. 509. 

If - the cuſtom of a manor be, that if any of the tenants 
marry 2 widow ſhe ſhall have no dower, this is good ; but 
a cuſtom, that the wife of tenant in fee ſhall not be en- 
dowed, is not good. 1 Rol. Abr. 562. Dav. 3o. 6, 
If there be a cuſtom, that where the huſband ſells his 
lands, and his wife receives part of the money, or it be 
expended in the family, that his wife {hall be barred of 
her dower, this may be good. x Rui. Abr. 502. Bra.' 
tit. Cujtom 53, JS. 

Ancient rent, or common in borough-engliſh, gavel- 
kind, &c. is of the nature of the land there; and wo- 
men ſhall have dower accordingly ; and ſo it ſeems to be 
of rent, common, &©c. newly granted, though ſorac 
have keld the contrary ; and in all theſe caſes, whether i; 
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be of land, or rent, the cuſtom muſt be ſhewn # 


Bra. tit. Cut. 44, 58, 65, 69. many 
- If the cuſtom be, that the wife ſhall have for her doyer 
the moiety of the lands and tenements of her huſband 
Ec. ſhe ſhall not be endowed of a fair, or bailiwick, hs. 
cauſe the cuſtom ſhall be taken ftriftly, and theſe we as 
tenements ; Secus if they were appendant to a i 
whereof ſhe is dowable; for then ſhe ſhall have a moiety 
of the profits as appendant to a moiety of the man; 
Perk. 435, 430. 2 Sid. 139. | 7 ; 
Dower ad o/tium eccleſiz, is where a man of full ave 
ſeiſed of lands in fee, after marriage endows his Wife at 
the church-door of a moiety, a third or other part of his 
lands, declaring them in certainty ; in which. caſe I 
her huſband's death, ſhe may enter into ſuch lands with- 
out any other afſignment, becauſe the ſolemn aſſignment 
at the church door is equivalent to the afſiznmen: 
In pais by metes and bounds ; but this affignment car- 
not be made- before marriage, becauſe bef:re the is not in- 


titled to dower. Lit. ſeit. 39. Go. Lit. 34. a. 36. b. 
in fee, and then A. |. 34: ©. 3 37. 4. 


Tf this dower be aligned, with a clauſe, that notwith- 
Randin any divorce that ſhall happen, that the wife 
ſhall hold it for her life, this 'is good, becauſe modus £7 
conventio vincunt legem, Co. Lit. 32. a. Co. Lit. 38. 

If tenant in tail affign fuch dower, this ſhall not bind 
his iſſue againſt the ſtatute de donis, nor him in the re- 
verſion after the eſtate ended. Co. Lit. 38. 

Dower ex aſfſenſu patris is where the father is ſeiſed of 
lands in fee ; and his ſon and heir apparent after marriap 
endows his wife by the father's Ment, ad o/ftium eccleſe, 


of a certain quantity of them ; in which caſe, after the 


death of the ſon, his wife may enter into ſuch parece], 
without any other aſſignment, though the father be living; 
but this aſſent of the father's muſt be by deed, becauſe 
his: eſtate is to be charged in futuro, and this may like- 
wiſe be of more than a third part. | Zit ſe#. 40. Co. 
Lit. 35, 36. Perk. 444. Br. 7. 80. \Phud. 304. b. 
Cro. Fac. 169. -—- ig $390 

Theſe dowers ad 9/tium eccleſiz, or ex aſſenſu patris, if 
the wife enters and aflents to them, are'a:good bar of her 
in Common law, but ſhe may if ſhe will waive them, 
and claim her dower.at Common law, becauſe being made 
after the marriage, ſhe is not bound by them. 4 Co. 1. 
Co. Lit. 36. Br. 97. 3 Leon. 272. 

Theſe dowers follow &o nature of dower at Common 
law, and the wife may have a writ of dower for them, 
though they are certain, as well as for her dower'at Com- 
mon law, and as well againſt the guardian as the ter-te- 
nant. Co. Lit. 35. #, N. B. 150, | 

"Theſe dowers are good, though the wife be under the | 
age of nine years at the time of her huſband's death, be- 
ing made by conſent. Co. Lit. 33. a. 37.4. 

Theſe dowers are forfeited for high or petit treaſon in 
the huſband ; and ſo they were anciently, if he were at- 
tainted of felony, or murder ; but now in theſe laſt caſes 
they are ſaved by the ſtatute, x Eg. 6.c. 2. and 5 Ea. 6. 
c. 11 and remain forfeitable by his attainder of high or 
petit treaſon. Co. Lit. 37. a. 41. Stanf. 195. 4. 

Dower de la plus belle is where there is a guardian in 
chivalry, and the wife occupies lands of the heir as guar- 
dian in focage ; if the wife brings a writ of dower againſt 
ſuch guardian in chivalry, he may ſhew this matter, and 
pray that the wife may be endowed de la plus belle of the 
tenements in ſocage; and it will he adjudged according- 


| by ; and the reaſon of this endowment was to prevent thc 
iſm 


embring of the lands holden in chivalry, which are 
pro bono publice, and for the defence of the realm. £:t. 


ſeat. 48. | 


After judgment given, the wife may take her neigh- 
bours, and in their preſence endow herſelf of the faireſt 
p_ of the tenements, which ſhe hath in ſocage, for her 

ife. Lit. ſed, 48. Co. Lit. 38,' 39. a b. 

If the lands, which the wife hath as guardian in focage, 
are not of value ſufficient for her dower, or if a rent- 
charge be iſiuing out of them, upon her ſhewing thereof, 
ſhe ſhall recover of the guardian in chivalry to-make 't 
up. Lit. ſed. 49. Perk. IT Hin. {+ 

If all the lands which the haſband h:d were holden in 
ſocage, and his wife hath them as guarCian in ooge, he 

a 
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ſhall be allowed the third part of the profits upon her ac-. 


count in allowance of dower ; but ſhe cannot endow her- 


{elf of the third part thereof ; becauſe that would be to 


[| 


makeherſelfjudgein her own cauſe ; .neither can the heir, 
in a writ of dower brought againſt him, plead that ſhe is 
:ardian in ſocage, and may endow herſelf. Perk. 451. 
For more learning on this ſubjett, ſee g. Vin. Abr. and 

2 Bac. Abr, tit. Dower., 


 Þowary, ( Dos mulierts) was in ancient time applied to | 
that which the wife brings her. huſband in marriage ; 


otherwiſe called maritagium, or marriage goods :; but theſe 
are termed more properly, goods given in marriage, and 
the marriage portion* 1 nfl. 31. | ek | 

Dowry: Sill, Among the Jews, the bridegroom at 
tine of the marriage gave his wife a dowry-bill. See Moſes 
and Aaron, P- 235. Cowell, edit. 1727, | 

Do:ein, Decenna, in the ſtatute for view of frank- 
fledge, made 18 Ed. 2. One of the articles for ſtewards in 
their leets to enquire of, is, if all the dozeins be in the a(- 
fife of our Lord the King, and which not, and who re- 


 ceive them. Art. 3. ſeedeciners, There is alſo a fort of 


Devonſhire kerſeys called dozens, 5 & 6 Ed. b. cap. 6. 
Tata, A Drain. Cum triginta acris prati juxta' 

dictum novum locum ex parte eccidentalt in dracca juxta foſ- 

fatum de Redeclos jacentibus——Contin, Hiſt. Croyland. 


. 479+ . | 
P aro Regis, The ſtandard, enſign, or military .co- 
lours bore in war by our former kings, baving the figure 
of a dragon upon them.—Cum rex Angliz fixiffet fignurr 


fuum in medio, & tradidiſſe: draconem ſuum Petro de Por- 


tellis ad portandum----Rog. Hoved, ſub - anno 1191. Sec 
IWattes's _ 4 
WAxtum, 


. 


rag, A coarſer ſort of bread-corn,--— 


Ttem reddit computum de duobus quarteriis avene de toto exi- 


tu grangie trituratis per ſummam, & de xvii. quarterits 


_ & tribus buſſellis dragii ſupra mixtis =& triturabit buſſellas 


ordet vel Aragei avena—Conſuetud. domus de Farendon 


MS. fol. 11., In Seafirefire they now uſe a ſort of malt 


made of oats mixed with barley, which they call areg | 


malt. And in Eſſex, &c, they have a grain called dreg, of 
which ſee Tho. Tuſſer”s Huſtandry, i. | 
Mags, Seem to be wood or timber ſo joined toge- 
ther, that ſwimming or floating upon the water, they 
may bear a. burden, or load of other wares down the river. 
Stat. 6 H. 6. c. 5. : | 
Dang, A drain or water-courſe to {ew and empty wet 
places.—— Conceſſimus humum illam gue «ft juxta dranam 


| -_ Walterus filius Amtridi tenuit. Cartular, Abbat. 


alſton. MS. fol. 29.—1lud pratum in Tkiſtlemor quod 


eff intra Vetus foſſatum F& nemus de Godeſhall, & zwnter 


dranam & riper:am de Avene cum tata criſla difti fofjati. 
Cartular. Abbat. Radinges. MS. fol. 10.2. © 

Dapery, The meaſure andau]nage of cloths, 2 Ed. 3. 
C. Ids 47: £0. 3. 6 I 466+ 4+ 6.18 Re: 3- Gi. 
3H.8.c.6 


| The wearing of foreign cloths prohibited, 11 Ed. 3. 
ts Bo + | 
Importation of foreign cloths prohibited, 11 Ed. 3. c. 
J. 4&4 Ed. 4.c 1. 
Foreign clothiers may ſettle in England. 11 Ed. 3. c. 5. 
Penaltics of defective cloths, and of neglect in the aul- 
nager, 25 Ed. 3. fl. 4.c. 1. 3 R.2.c.2. 7 R. 2. c. 9. 
12 R. 2..c. 14. 11 FH. 6.c.9.. 4 Ed. 4.6 1. | 


Subſidy on cloths ſold, 27 Ed. F; fe. 1. c. 4. certain | 


cloths exempted for three years, 1 HT. 4. c. 19. 


Allowance to be made to buyer for defective cloths, 27 
Ed. 3. fl. 1. co 4 


Cloths ſhall not be exported before they be fulled, &«. | /: 


" 5 BdacRn:$o Toile eB $o 


Friſe free of ſubſidy, 50 ka. J- c. 8, 

Cogvrare and Kenaalcloths may be of leſs affiſe, as uſu- 
al, 13 R. 2. " ; Gag c. 10., 9 H. 4. c. 2. 

Cloths ſhall be opened in the counties of Somerſet Dor- 
ſet, and Glouce/ier, before they be fold, as in £&/ſex, 13 
Ro 3 Boobe £- Bb 
None ſhall buy Guztferd cloths before they be fulled and 
gealed, 15 R. 2. c. 10. 

Cloths may be made of any length and breadth, 15 R. 

Ce 2. | | 
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| The penalty of making deceitful cloths, or ſelling them 
without the aulnager's ſeal, 17K, 2. c. 2. ny 
The aulnager hall haye no aſſured eſtate in his office, 
17.R. 2. c 5+... 31; #6. 51 : pads? 
Cloths made in Fondon ſhall be ſealed before ſale, as 
formerly, 4 HL. 4.c. 6. 17 Ed. g.c. 5. .. - 2280 
Aulnage of cloths may be let to farm, 4 H. 4. c. 24. 
17 A £6; - © WW IÞ fn TY | 
TT he afliſe of cloths eſtabliſhed, 7 H.-4. c. 10. Re- 
pealed, 9 H. 4.c. 6. Confirmed, 13. H. 4. c. 1. 8 
86 46.14 Jade ts... BAS 
Cloths not to. be tacked or plaited before they be ſealed, 


{11 FH. 4.c. 6. . 


Cloths cut into ſmall garments to pa cuſtom according 
to the rate, 11 H. 4. 4 bo bh 


How the word cloth ſhall be interpreted, 1x #. 6. «. 


Q» ONS, 
Wages to be paid in money, 4 Ed. 4. c. 1. fi 5. 10 
Ann. c. 16. ſ.6.. 1 Gee. 1. , 5K « "he MA. | 
; Tibor to put flocks in certain cloths in Devonſhire, 7 
57 oy | | 
Woollen yarn and cloths unfulled not to be exported, 
7 Ed. 4+ Co J. 3 H. C.-C 7» 3 I Foc: A 
 Thelength and breadth of cloths, and the order of dy- 
ing of then. 3 Rc Sick: :. 5; TI 
[talian merchants prohibited to occupy drapery, 1 R. 
3+ £. 9. /. 8, 10. | , 


barbed aid ſhorn, 3 H. 9..c. 11.  3H.8.c.7. 5 H. 8: 
Certain cheap cloths excepted, 3 #. B. c 7. /. 2. 
The price of cloth limited, the fineſt to 165.. a yard, 
Sc..4 H. 7.ic.-v, ot AR ho 
Where cuſtom ſhall be paid when cloths are packed in 
one port, and ſhipped in another, 11 H. p.c.b. 
For ſealing of cloth of gold and ſilver, 4 H. 8. c.'6. 
For making of Devonſhire white ſtreits, 5 H, 8. c 2. 
6 H.8.c. 8. 7 Ed.6.c.g. 27 El.c. 18. 


8.c.9. 27 H.8.c. 12. 3&4 Ed. 6.c.2. 5&6 
Ed. 6.c.6. 4&5 P.& M.c.5. 4 Fac, 1.2. 21 
Fac. 1. c. 18. 6 


| The ſelling of white cloths to ſtrangers reſtrained, 14. 


& 15 H.B8.c. 1. 27 H.8. c.13. 


Veſles and ſet cloths made in Sufolk, not to be within 
theaafiſe, 14 & 15 H. 8. c. 11. p6% 


: 


H. 8. C. 18. 


Rents of houſes not to be raiſed in the clothing towns 
in I/orcterſhire, 25 H. 8. c. 18. [. 3. | 


12, | : 
IVarcejterjhire cloths to be ſealed by the ſearchers, 27 


3. 
Cloths of ſmall value may be exported unrowed, 27 H. 
$8. 6.3 3+: | EY | 
The aſſiſe of the breadth of kerſeys repealed, 33 H. 8. 
Cc. 10, | 55 154 
Exportation of cloths unrowed, &c. of the value of 21. 
prohibited, 33 H. 8. c. 19. | 
For the making of coverlets in Yor#ſbire, 34 & 35 H. 
8, c. 10, | | 


4 & 35. H. 8. c. 26. ſ. 121. 1 Fa. 1. c 25. f. 28. 
: Length to be marked on the ſeal, 3 & 4 TITA Co 2. 
Shrinking cloth not to be ſold, 3 & 4 EZ. 6. c. 2. 


al 7 
Meaſure and weight of cloth in Kent and Suſſex, 5 & 6 
Ed. 6. c. 6. 


Js | 
Of long "3.4 and ſhort Worcefters, 1bid. ſett. 5 


& 7. 
The meaſure in Wa Norfolk, Effex, Wiltſhire 
Glace/ter. and Somerſet, Ibid. ſet, 8& 10, 

Of Devonſbire kerſeys, Taunton and Bridgewater cloths, 
Welſh friſes, Cheſhire cottons, &c. Ibid. ſe. 14, 17 & 
21, 


| Who may make broad clath, 5 & 6 E4.6.c.8. ” 
, | ee "I he 


W oollen cloths not to be exported till they are rowed, - 


Regulations to prevent deceits in making cloth, 6 HL. Pc 


Regulations of the clothing trade in J/orce/terſhire, 25 


Clothier to weave his mark and ſet his ſeal, 27 H.$.c. 


H. 8. c. 12. f. 5. Packing of Welſb whites, 33 H.8.c. 


For I/elþ friſes and cottons, 34 & 35 H. VB. c. nn. 
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The uſe of gig-mills prohibited, 5 & 6 Ed. 6. c. 22. 

Inhabitants of cities, &c. may make cloth though they 
have not been apprentices, 1 A. ft, 4.c. 7% . 

A clothier ſhall keep but one loom, 2 & 3 P. & MM. c.|4 


II. f. 2. 
Whit woollen cloth may be woven, 2 & 3 P. & MM. 
$6 £65 4 ig Bo MK 1.9 2, Wt 

For viewing and ſealing Bridgewater cloths, 2 & 3 P. 
& AM. c. 12. : 


None to make woollen cloths unleſs they have been ap- | 


prentice, 4 & 5 P. & M. c-5.[c 33.. 
| Where woollen cloth may be made, r El. c. 14. 
Clothiers not to hire workmen for leſs than a year, 
5s El. c. 4. þ 3 | | | | 
Suffolk and Kentiſh cloths not tobe exported unwrought, 
B El.c. 6.. 
Rec ulations of the drapers, cottoners and friſers 'of 
Shrewſbury, $ El. c. 75. Repealed 14 El. c. 12. 
Drapers where difabled, .8 El. c. 7. /. 6. 


The duty of the aulnager in the county of Lancaſter, 


$ El. c. 12. ef ans 
 - Kerſeys not. to be above the length of 18 yards, 14 
El. c. 10. Repealed 3 Fac. 1. c. 16. | 
| Inhabitants of Somer/et, Gloce/terſhire and Wilts, may 
make cloth out of market towns, 18 El. c. 16. | 
The breadth of . weſt country cloths, 27 El. c. 17. 
Made perpetual, 35 El. c. 7. a 
For the making-of woollen cloths in Devon and Corn- 
wall, called plain white-ftraights, '&c. 27 E1, c. 18. 
For the clothiers in 7p in Efex, 27 El.c,. 24. 
The affiſe of coloured cloths in Somerſetfhire, &c. 35. 
El. Co Qe- wm | '# 
Of Device kerſeys, &c. 35 El. c. 10. 3 Fac. 1 
Forfeitures, £#c. to be recovered with coſts, 35 El. c. 


10./. 6, 10. b 


The lord mayor and maſter and warcens of the cloth- 
workers, may ſearch the, work of all petſons occupying | 


the broad ſhears in London, 39 El. c. 13. 
Againſt tentering northern cloth, 39 #1. c. 30. 
Cloths: not to be wrought deceitfully, nor ſtretched, 

43 £1. c. 10. | > OOAOS 23.3 
Penalty on clothiers, &c. refuſing to obey the order of 

"Wages, I Fa. 1. c. 06. 9.5 {ol q | 

lothier, being juſtice of peace, not to rate wages of 
weavers, 3 Jec. 1.0 fog inci | 

None to incur.-penalty tor want of length, breadth, &:c. 

of TYelſh cottons under 15d. per yard, 1 Fac. 1. c. 25. /. 

28.21 Ja. 1. c. 28. f. 5 


c..17. 3 Car. i. c. 5. f- 20. 
Cloth ſealed to be ſearched only by the buyer, 4 Fa. 
'1. «2: fe 22% | 
Buyer to have half the penzlty of faults not certified, 
4 76-1. <2 þ.:23: fo 
. Coyware and other coatſe cloths made in the northren 
counties, need not be {+ red, 7 Fa. I. c. 10. | 
For the free vending of 1/21 cioth, 21 Fac. 1. c. g.. 
Hot-preffing of cloth p:ohibited, 21 Fa. 1. c. 18. 
 Regulatings of. bay-making in the Dutch bay-hall at 
Colcheſter, 12 Car. 2. c. 22, - I Geo. I. C. 4l. | 
... For the making of cloth in the welt-riding of York- 
ſire, 13- & 14 Car. 2: 'c 42. 11 Geo. 1. ©: 24-7 
Geo. 2.c. 25. 11 Geo. 2. c. 28. 14 Ges. 2. c. 35. 
_ For the making of X:dermin/ter ſtuffs, 22 & 23 Car. 
OY LIDO: Be 61 
The market of Blackwell Hall reguiated, 8 IF. 3. c. 


"The duty on exportation taken away, 11 & 12 WW. 3 
£205 fo | (3. - 
. The aulnage duty taken away, 11 & 12 /F. 7. c. 20, 


-&s 
A duty on broad cloths exported white, 6 Arn. c. 8. 
Qg Ann. c. 6. /. 18. 

V/ nite woollen cloth may be exported by any perſon, 
6 Ann. c. 9. © 

For the true making of Yori/zire cloth, 7 Ann? c. 13. 
x Geb. 6-15: 2:41. Geo. Ie: 24." 

For the true making of medley broad cloth, 19 4.:», 
+. 36. 1. Ge. 16.18. 2 


.| SByedgermen, 


Ielfh cotions not to be ſearched or ſealed, 3 Fac. 1. 


DR, 1 


Penalties to be recovered with coſt; 
16 


Who may be bay-weavers at Colche/ler, 1 Ges. x. « 


I, | | 
InſpeQors to be elected for the weſtern countics, | 
Gs. $6 2205-47 7 NF 
Penalty 'of millman, &c. not ſtamping the true lengti: 
&c, of broad cloth before it goes to the mill, 7 Ges. 2. Fy 
24:45" ; 
en 5-8 of the manufacture of narrow wool 
| cloth in the weſt riding of Yr4ſbire, 11 Geo, 2, ©, 28, 
Juſtices to chuſe additional! number of meaſurers and 
ſearchers of cloth, 14 Geo. 2. c: 35. 
See (Woollen manutacure, | 
T2afſcus, Grains or the refuſe of malt after brewin« 
called ftill in ſome places drains and draf — Ft prelen. 
| dam gquotidianam ad duzs equos de granariy noftro ſumtaday, 
| unum cribrum furfuris, & majorem cuvam He Drafco, EA 
1 great baſket of grains. Matt. Paris i: vit. Abb. S, Al. 
ani, 
| FDyaw-gere, Any harneſs, or other furniture of car:- 
| hories for drawing a waggon, or other carriage—Pro f2. 
| ura de Draw-gere per IF-elterum Carpenter de Langton. 
Paroch Antiq. p. 549. See Kennet's Gls/fary, 
Trawbacks, "The remedy againſt fradulently land- 
ing goods which have had a x in. ener 8 Ann. c. 13. {. 
16, —_ : , 
D:awlatches, Were thieves and robbers : Lambert in 


1 


4 


| roberd's-men ; words grown out of uſe. "They are menti- 
ed in ſtat. 5 Ed. 3. c. 14. and 7 R. 2. c. 5. 
TD2ays and Carrs, See Carts. - 
| See Dyllers. | 
- Deeit=Deeit, ſignifies a double right, that is, jus poſ- 


” 
. 


| 0-45 4+ ©, 4 & 5. trad, 5. c. 5. Cz on Litt. fel. 
Dencyed, Is an abſolete word, and ſignifies to over- 

| come, from the Germ. "as = 
Meenches, or Iyenges (Dreng:) Were tenants in ca- 
prte, ſays an ancient. MS. Domeſday tit. Leſtreſc. Roger, 
| PiCtavienſ. Neuton. Hujus manerii altam terram 15 homi- 
nes, quos drenches vacabant, pro 15 manerits tenebant. 
They were (ſays Spelman) e genere vaſ/allorum non tgnz- 
bilium, cum ſinguli qui in Domeſd. nominantur, figulz 
poſfiderent maneria. Such as at the coming in of the con- 
| queror, being put out of their eſtates, were afterwards 
upon complaint unto him reſtored thereunto ; for that 
they being before owners thereof were neither 7 aux:/r, 
or con/4l:0 againſt him: of which number were Ed:oyne, 
a Dane, Sharneburne of Norfolk, and others. Sir Edward 
Coke on Littl. fel. 5. b. ſays drenchs are free tenants of a 
manor: miſprinted doubtleſs for drenches, and not well 
| interpreted. See Baror. ngliz, fol. 118. a. In Cukeney 
manebat quidam homo, qui vocabatur gamilbere, & fuit ve- 
rus dreynghe ante congueſtum, tenuit diczas carucatas terre 
de domina rege in capite, pro talt ſerviti9, de ferrando paii- 
fridum dom. regis, ſuper quatuor pedes de cluarto dom. regis, 
quotieſcunque ad manerium ſuum de Mansfield jacuerit, & 
ft inclaudet palefridum domini Regis, dabit ei palefriqun 
quaturr mercarum. Mon Angl. 2 tom. fol. 598. a. In 
Newtone T.R. E. (4. e. in the time of King Edward) 
fuerunt quinque hide, modo ſunt ibi ſex drenghs. Domeld. 

tits Derby. Gale 7573. Y 
Dengage, (Drengacium, vel ſervitium Drengarii,) 
The tenure by which the drenches held their lands, Of 
which ſee Tr:m. 21 Ed. 3. Ebor. and Northumb. Rot. 1gt. 
Netandum eft, eos omnes eorumve anteceſſores, qui e drengo- 
rum claſſe erant, vel per drengagium tenuere, ſua incoluiſſe 

patrimonia ante adventum Normannorum. Spelman. 
* Duitt of the Foreſt ( Agitatio animalinm in forc/ta) 1s 
an exact view or examination whar cattle are in the fo- 
reſt, that it may be known whether it b2 overcharged, of 
not, and whoſe the beaſts are ; and whether they are com- 
monable beaſts, &c, When, how often :n the year, by 
whom, and in what manner this drift is to be made, ce 
Manwoed, part. 2. cap. 15. and 4 1nft. fol. 300, 

D:inkican (Sax, Drinc-lean; in ſome records written 
petura drinklean) is a contribution of tenants towards 3 
perro 


zTI Ges. r.c. 1 [ 


his Eiren. lib. x. c. 6. calls them theres, rafters, and. 


| ſefftonis & jus dominti. Brat. lib. 4. c. 27. & lib. 4. 


8 
Fr3g 
AY 
be”. 
SJ 5 
_—_ 
a 
A. 
8 
2:08 
x5 
"= 
£- 
8 
<2 
22 
. Dong 
FEES 
ba. 
WS. 
X 
We; -. 
9 
rnes 
Fe. 
3 
” wy 
* . 
x38 
wr 
5 
"2%. nal 
Dy 
* - 2 
y FJ 
2 Cy q 
" 
go i 
RI 
"8 
OS 
2 
+ 
[7 - 
= 
LY 
% Y- 5 
"% 
"ws 
/—ReY 
[ES 
T4 
I 
"7 
mY 
465 
&L 
ES. 
w_— 
PRE 
eta 
"\ 
W 
_ 
IX 
5,20 
\ 5" 
U 
NY 240 
ws. 
© 6 
--0 
53: 
WES 
= 
I 
4 
BR 
y bk 
[4 A 
" Kor 
" EY 4 
ey 
- 4 
LM 
3B 
LE 
_—_ 
"852 
g _ 
=IY 
KH 
8 
W 
PL 
| AY 
-: 
Ws 
MJ 
- 
J OI - 
£2 
*S 
07 
4 
* 


_ G " of . v .* 
a - 4 i x ne nn? 7 "Hb. 
. 2 ſe? - p IIS ot Se eg A * = PRE Ee nt I L 
js rt EY TN > See cot Se att __ Het FEI XY a 2Y PE os te SN Es © 08 </. een nh EPSON, 
Ly =_ I 2 #4, #27 <2; hes EE a SY. a at Bhd f TS WS 7 FLAY a DEA OY 
& 35 SE EE DOA EN ES TE OS POETS a , 


DV 


-otation, Or an ale provided to entertain the lord or his 
ward ; a Scot-ale. © | 
mwtdennes,—2uod dominus debet habere drofdennes 

rbores de creſcentia xl. annorum & infra. Knac, Paſch.. 

44 Edw. 3. quere.  Drofdenn, drof and drotten, among 

our Saxons ſignified a grove, or woody place, where cat- 

tle were kept; and the keeper of them was called Drof- 

man. Domeſday. a 
Tfland, or Dzyfland, (from the Sax. dryfene, 1. e. 

driven) Was anciently a quit-rent, or yearly payment 

made by ſome tenants to the King, or their landlords, 
for driving their cattle through the manor to fairs, or 
markets, Mr. Philip's Tn Recompence, fol. 39. | 

Dit, (Fr. Drait) Right: In law there are fix kinds 
of 4t, VI1%Zs x | 

I. Fus recuperand:. 
| Zus intrandi. 


Tus perciptendt, 
6. Lf nm CT IT ne 

All theſe ſeveral ſorts of rights, following the relations 
of their objeQs, are the effects of the Civil law. Vide 
Coke on Littl. fol. 266. and 345. b.—Of meer droit, and 
yery right, /tat. 27 H. 8. cap. 26. | 
 Dyoit de Avowſon, See Keds de advocatione ec- 
cleae, 
- Iyoſt-cloſe. See Reco clauſo. | | 

Dyoit de Dower, See Kecto dotis, WY Ys 

Ivoit-patenc, See Keno patens, and Calthorp's 
Rep. fol. 132. | ; 

Dwit fur diſclaimer, See Reo fur diſclaimer. 


Dotfen; | Ls 
Du, All according to the book of Domeſday, 
Duutf, ( ſignify a thicket, or wood, in a valley. 
Dutten, 


Dzomones, Dzmos, Dromunda, At firſt theſe 


words cr gap high ſhips, but afterwards thoſe which we 
now call men of war, and in this ſenſe 'tis uſed in Wat 


D UK 


The value of drugs how to be aſcertained in order t6 
fix the duty, 10 Ann, c, 2. /. 33. 11 Geo. x. & 7... 1, 
WE 


I be ER Ee EN ag] It 
The duties how to be managed, 10 Arn. c. 26. /. 77. 


c. 26. /, 41. 
Senna, charged aca medicinal drug; 1 Geo. 1. c. 43: / 3. 
Drugs, &c. how to be ſearched and dz 

= t. 3. 260. 

uty on drugs repealed, 1i Geo. c. 7. /. 9. 
Borax and camphire refined in Gin FAM intitled 

to a drawback, 17 Geo. 2, c. 31. {. 3: 
Gum Senega may be imported from any part of Eu- 

rope, 25 Geo. 2. c 32. | 
Duinkenneſs, See Alehoules. 


In what caſes to be repaid on exportation, .10 Ann. 


|. Dy exchange, (Cambium Siccum) Is a term invented 
in former times for the diſguiſing and covering of uſury ; 


in which ſomething was pretended to paſs on both fides, 
whereas in truth nothing paſſed but on one ſide, in which 
reſpect it was called dry, Stat. 3 Hen. 7. c. 5. 
Dy rent, A rent reſerved without clauſe of diſtreſs; 
See Kent £eck, | | | 
Duarium, Doarium, Dozarium, The dowry, or 
jointure of a wife ſettled on her in martiage, to be en- 
joyed after her huſband's deceaſe, The word dowrie is 
be Fr. Funmus, rightly referred to. the old Engliſh, to 
dowe, 1. e. ta give, as Chaucer, to whom for evermore my 
heart I dowe. See Kennet's Glefary: Le : 
Dublin. Sea-town annexed to the archbiſhioprick of 
Dublin, 4 Ann. c. 26. p- | 
Dubtis. Dover. 


ZDutes tecum; Is a writ commanding one to appear | 


at a day in the Chancery, and to bring with him ſome 
evidence, or other thing that the court would view, See 
the Netw book of entries, verho Duces tecum. There is al- 
ſo another kind of dices tecum dircfted to a ſheriff, upon 
return that he cannot bring his priſoner without danget of 
death, he being adeo languidus; then the court grants a 


habeas corpus in the nature of a duces terum licet lan- 


fingham, anno 1292, in Knighton, lib. 3. cap. 14, &c- | puidus; 


Tres majores naves ſubſequuntur ; quas vulgs dromones ap- 
pellant-: galee vera leviores, & ad quelibet aptanda agiliores 
precedunt. Gaufrid. Vineſauf. Ric. Regis Iter. Hieroſol. 
c. bo. Duum proſpere verſus Achon velificaret, 8 idus Ju- 
nit, apparuit ei navis quedam permaxima, quam dromun- 
dam appellant, miſſa a Saladino, Matt. Pariſ « ſub anno 
- TIQL, 

Dyova, A drove, a drift way, or common road for 
driving cattle.—7/alterus Cantuar. archiepiſcopus conceſ- 
fit ad vitam magiftro Michaeli de Bercham paſturas de la 
Rede & Haute juxra Bercham, cum omnibus ſuis juribus & 
pertinentiis, drovis, viis, ſemitis & foſſatis. Dat. 10 kal. 
Sept. 1319. Ex regiſt. ecclefiz Chrifti Cantuar. MS. 

Dyovers, Are thoſe who buy cattle in one place to 
ſell in another ; they are to be married men and houſhol- 
ders, and be licenſed, by ſtat. 5 Eliz. c. 12. and if they 


drive their cattle on the lord's day, they ſhall forfeit 20 s. | 


by 1 Car. 1. c. 1. drovers not to be deemed bankrupts, 
5 Geo. 2. c. 30. ſett. 40. See Cattle. 


Duiggeria, Dzogeria, A place of ,drugs, a drug- | 


ſter's ſhop. Dwoddam meſſuagium ſitum in vico Northlode 
inter tenementum quod fuit Wilhelmi de Schefteſbury capel- 
lani & tenementum proxime druggeriam, quod quidem tene- 
mentum, &c. Cartular. Abbat, Glaſton. MS. fol. 
I25. a, 

Duns. Drugs rated, or unrated, to what duties li- 
able on importation, 2 I. & M. ſefſi 2. c. 4. þ 
I2. 3& 4 Ann.c. 4. /. 8. | Lhd 

Drugs for dying excepted, 3 Ann. c. 4. /. 8. 8 Geo. 
I, Go I'S. /- IO. : ' | 

It 2 ee in Englif ſhipping were to pay the 
full yalue mentioned in the book of rates, and thoſe other- 
wiſe imported, treble the value, 8 & 9g //. 3. c. 34- 
Made perpetual, 7 Ann. cap. 7. /. 206. | 

What time allowed for exportation, 2 & 3 Ann. c. 9. 
| {13- 7 Geo. 1. ft. 1. c. 21. . 10. 

merican drugs may be imported from any of the Bri- 
ti/h + 1097 -- Am. c. 8. [. 12. ; 
. Vol 1. 


uidus; ; | | | 
Tuel, (Duellum) according to Fleta, ER fingularit 
pugna inter duos ad probandam veritatem litis, & qui vice- 
rit, probaſſe intelligitur, &c. Stat. de Finibus levatis, 29 
Edw. 1. The trial by duel, combat, or camp fight, in 
doubtful caſes, is now diſuſed; though the law on which 
it was grounded be ſtill in force. See 3 part. In/t. fol. 
221. and fee Combat, Per libertatem habere duellum, Fo- 
hannes Stanly arm. clamat, quod fi aliquis placitaverit ali- 
guem de libero tenemento in curia ſua de Alford per breve do- 
mini comitis de refto patent. tenere & terminare prediftum 
lacitum per duellum, Hoes jus eft per communem legem. 
lac, in Itin, apud Ceſtriam, 14 Hen. 7. 
Stephanus de Nerbona dmnibus — Sciatis me dedifſe Wil- 
litlmo filio Radulphi de Filungele pro homagio & ſervitio 


terre—Sine dat, MS, Will. Dugdale, Mil. 


Duke, Dux, In ancient times among the Romans fig - 
nified duforum exercitas, ſuch as led their armies; who if 
by their proweſs they obtained any famous victory, they 

were by their Soldiers ſaluted imperatores, as Hotoman de 
verb. feudal verb. Dux, proveth out of Livy, Tully, and 
others ; fince that time thoſe were called duces, to whom the 
King committed the government of any province, 14, In 
ſome nations to this day the ſovereigns of the country are 
called by this name, as Florence, or the Great Duke of 
Tuſcany, Duke of Milan. In England, duke is the next 
ſecular dignity to the Prince of Wales. And (as; Cam- 
den ſays) heretofore in the Saxon times they were called 


| dukes without any addition, __ mere officers and leaders 


of armies. After the coming in of the Congueror;there were 
none who bore this title till Zdward the Third's days, who 
made Edward his ſon Duke of Cornwal. Since that there 
have been ſeveral made, whoſe titles have deſcended 

inheritance to their poſterity ; they were created with ſo- 
lemaity bor - + pankane glanii, tappeg; & nireuli aurei in ca» 


pite 


ſuo, & propter duellum guod fecit pro me, —Duas virgatas 


| Dual, ſignifies likewiſe a fighting between two, upon 
' ſome quarrel precedent. See Homicide, | 
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D U R 
pite impoſitionem. | See Camden Brit. pag. 166. Zazium de | 
fendis, pag. 4. num. 7, _ de conſuet. Burgund. p. 


6. 10. and Fern's Glory of Generofity, 139. At this Gay 
we have many of theſe created Dukes in Eng/and, whoſe 
titles are very well kriown to every body. Cowell, edit. 


1727, | | 
wumfries. A duty of exciſe granted to that town, 
Geo. 1. c. 6. 10 Geo. 2. c. 7. | | 
Dum fuit infra aetatem, Is a writ which lies for 

him, that before he came to his full age, made a feoff- 
ment of his land in fee, or for term of RY OT in tail, to 
recover them again from him, to whom he conveyed 
them. F. N B. fel. 192. | | 

Dunt non fuir compos mentis, Is a writ that li- 
eth againſt the alienee, or leſſee, for him that not being 
of ſound memory, did alien any lands or tenements in 
fee-ſimple, fee-tail, for term of life, or for years, F. 
N. B. fol. 202. hes 

Dun, Dune, A mountain or open place: Therefore 
the names of towns which end in dun, were either built 
on hills, or near hills in open places. 

Tuna, A bank of earth caſk up, the ſide of -a ditch 
=—Paciet foſſatum adeo forte & bonum prout voluit, ita 
quod fundum a retro dunae utriuſq ; foſſati fit in funda 1 4. 
pedum. Cartular. Glaſton. MS. f. | 

Dunbar, A duty of exciſe granted to that town, 5 
Gee I: co i010 Cov. 2+ © 4c 4 Coe 2. £11.20: 
Ges. 2.c. 17. | 

Dundee, A duty of exciſe granted to that town, 4 
Geo. 2.c. Il. 20 Geo. 2. c. 17. | 

Tunio, A ſort of baſe coin leſs than a fathing, a 
_ double. Nec denarios invenerunt preter ofto duniones : 
gui fterlingos duos non valebant. irald, Cambr. apud 
Whartoni Angl. Sacr. p. 2. P. 595. h 

Dunjon, A little caſtle; Jn ilia villa rex habet caſtel- 
lum ' quoddam, ſupra caſtellum autem unum dungeonem. 
Du Prefer. | 

Tunnarium, —— Pateat —— quod ego Fohannes de 
Mohun miles ded: abbati & canonicis de Nutle paſturam in 
omnibus brueris ſeu dunnariis mzis. Dat. 29 Ed. 3. pe- 
nes decan, & capit. Eccl. Cath. Chriſti Oxon. It ſeems 
' to ſignify a down, a hill, or heathy ground. 

TDunletts, Thoſe who dwell on hills or mountains, 
from the Sax. dun, a hill, and Sax. data, an inhabitant. 
- Punſkable. See Magioninium. | 

TPunum linus, The creek at Dunſby near Fhithy in 
Yorkſhire. 

Tunum and ,Duna, A dowr, in which termination 
(in ſome, a little: varied into don) many names of our 
towns end, as Aſhdown, Cleydon, &c. Domeſday, 

Duodena, A jury of twelve men. KRobertus Trefsi- | 
lian Fuſticiarius—-—apud $. Albanum convocari fecit duo- 
denam quam pridie averraverat ad indittandum & proden- 
dum malefattores. Tho. Wallingham, p. 270. 

Duodena manu. See Friburgh and wy. 

Duplicate is uſed by Crompton, for the ſecond let- | 
ters patent, granted by the Lord Chancellor in a caſe 
wherein he had "expel 4 done the (ame, and was there- 
fore thought void. Cromp. Furiſditt. fol. 215. Alſo a 
ſecond letter written and ſent to the ſame party and pur- 

_ poſe as a former, for fear of a miſcarriage of the firſt, or 

for other reaſon, is called a duplicat. Alſo any copy or 

tranſcript of a writing is called a duplicat. "The word is 
uſed 14 Car. 2. cap. 10. | 

Tuplodes, See Gambezon. SN | 
Duplum, A fort of bread ſo called, made for the 
_ monks. | | 
- Durden, A thicket of wood in a valley. Io 

murel(s ( Duritia) Is where one is kept in a priſon, or 

_ reftrajined of his liberty, contrary to the order of law, or 

threatned to be killed, maimed or beaten : And if ſuch 

perſon ſo in priſon, or in fear of ſuch threats, make 
| any ſpecialty or. obligation by reaſon of ſuch impgſon- | 

ment or threats, ſuch deed is void in law: And F any 
aCion brought upon ſuch ſpecialty, the party may plead, 
that it was made by dureſſe; and ſo avoid the action. 


" wy 


Broke, in his Abridgment joineth dureſs and Timaſſe to- 


ether, 2. &. duritiam 


- 
| 


D .U:'R 
| Every legal contrat muſt be the at 
ſtanding, which they are incapable of uſing, who are un- 
der reſtraint and terrors ; and therefore the law require 
the free atlent of the parties as eſſential t 


0 every contra 
and that they be not under any force. or eioline, p- 
Bac. Abr. 155. 


It ſeems clearly agreed, that where a perſon is j 
reſtrained of his liberty by being configs in a —_ 
goal, or eJ{ewhere, and during ſuch reſtraint enters into | 
a bond, or other ſecurity, to the perſon who cauſes the -- 
reſtraint, that he may avoid the ſame for dureſs of im- 
priſonment., Co. Lit. 253. Fenk. 166. 

But if a man be impriſoned by order of law, the 
plaintiff may take a feoffment of him, or a bond for 
his ſatisfaction, and for the deliverance of the defen- 
dant, notwithſtanding that impriſonment ; for this is not 
by dureſs of impriſonment, becauſe he was in priſon þ 
a courſe of law ; for it is not accounted in law dureſs of 
impriſonment, but where either the impriſonment, or the 
dureſs that is oftered in priſon, or at large, is tortious or 
——_—_— for executio juris non habet injuriam. 2 Inſt, 
482. | 

Lord Coke ſays, that for menaces, in four inſtances a 
man may avoid his own a&t. Fir/t, For fear of loſs of 
life. Secondly, Of Joſs of member. Thirdly, Of may- 
hem. Fourthly, Of impriſonment. 2 Inft. 483. 

But menacing to commit a battery, or to burn his 
houſe, or ſpoil his goods, is not ſufficient to avoid the 
act ; for it he ſhould ſuffer what he is threatned, he may 
ſue and recoyer damages in proportion to the injury done 
him. 2 Int. 48%, _ | 

If a man is taken by virtue of a proceſs, iſſuing out 
of. a court that hath no power to grant ſuch proceſs, 
and for his enlargement gives bond to appear in the faid 
court, this may be avoided, becauſe taken by dureſs ; 
adjudged in an aQtion upon ſuch bond, given by one who 
was taken upon an attachment under the Privy ſeal of 
the court of requeſt ; for that court had no power to 
grant ſuch proceſs ; and therefore it was no warrant to 
the ſheriff to take his body. Cro, Eliz. 646. 4 Inft. 
97+ S. C. Cre. Car. 596. 5 

If A. falſely charges B. with felony for ſtealing his 
horſe, and procures a warrant from a juſtice of peace 
to a conſtable, whereby he is taken, and being in cuſ- 
tody, upon A's romilo to diſcharge hun, ſeals a bond 
for 10. to A. and is thereupon immediately diſcharged ; 


of the under. 


this bond may be avoided by dureſs; and ſo ruled, it 


appearing that the horſe was B.'s own horſe, and- that 
theſe proceedings were only to cover the deceit, Allen 92. 
Allo in equity, if a man by compulſion. enters into a 
bond, though the terror and force are not ſufficient to 
make it dureſs at Common law, yet it may be rclieved | 
againſt, 2 Vern. 497. 
But in this, every caſe muſt depend on its own Cir- 
cumſtances ; for where 4. being taken by the huſband 
going to bed to his wife, gave ſecurities for payment of 
5001. and a bill being brought to be relieved againſt 
the ſecurities, ſuggeſting a plot to catch him ; and that 


the defendant with an ax threatned to cut him in pieces ; 


but there being no proof of a plot, and it appearing that 
the ſecurities were entred into at three ſeveral times, and 
when the plaintiff was in cool blood, and that he joined 
in concealing the conſideration thercof, the court refu- 
ſed to relieve, Preced. Chan. 266. | 

Alſo by a rule of the Common law courts, all war- 
rants for confeſling jud :ments, taken by any ſheriff or 
bailiff from any perſon 1a his or their cuſtody by arreſt, 
if not and in the preſence of ſome ſworn attorney 
of either court, and his name ſet or ſubſcribed thereto as 
a witneſs, thall not be good, or of any force ; and up- 
on oath made that the ſame was done, the ſame ſhall bz 
ſet aſide, and the ſheriff or officer may be puniſhed for fo 
doing ; and if judgment be entred thereon, the ſame on 
motion will be vacated and ſet aſide ; and if the exe- 
cution thereon be executed, the party will have reſtitu- 
tion awarded him. 2 Bac. Abr. 156, 157 

"The dureſs that will avoid a deed mu 
the party himſelf; therefore if 4. and &. en 


{t be done to 
ter into an 


& mas ; hardſhip and: threatnings. 


—_— 


Couull. 


| 


obligatig®y 


BW: -W--:9 
obligation, by reaſon of dureſs done to A. B. ſhall not 
avoid this obligatiun, though A. may, becauſe he ſhall 
not avoid it by dureſs to a ftranger. 1 Rel. Abr. 687. 
1 Brownl. 66. Ns te ee gs 
But a ſon ſhall avoid his deed for dureſs to his father ; 
ſo ſhall the father his deed, by reaſon of dureſs to his 
ſon. 1 Rol. Abr. 687. 2 Brownl. 256.  _ 
Alſo the huſbarid ſhall avoid a deed made by dureſs to 
his wife. 1 Rol. Abr. 687. 2 Brownl. 276. 8. P. 
But a ſervant ſhall not avoid a deed made by dureſs to 
his maſter, nor vice verſa. 1 Rol. Abr. 617. 2 Brownl. 
276. 8. P. 
Wer: a man makes a leaſe by dureſs, and the leſſee en- 
ters, the leſſor ſhall have an afliſe againit him as a dil- 
ſeiſor, for the free conſent of parties being eflential to all 
contracts, where either of the parties is under force and 
violence, his free aſſent cannot be ſuppoſed, and there- 
fore ſuch contracts is void, and the perſon who enters by 
virtue of it is a wrong-doer. Bro. tit. Di/ſei/in 63. 
But if a man by dureſs make a feoffinent and livery 
in perſon, he ſhall have no affiſe againſt the feoffee, be- 
tauſe ſuch dureſs ſhall not be preſumed, for then the 
power of the pais, who was preſent at the folemaity, 
would have been ſuppoſed to have come unto his reſcue. 
Bre. tit. Diſſei/in 63. See 2 Infl. 483. 
So if a man acknowledges and enrolls a deed, he can- 
not afterwards plead durcis. Afozr 42. Cro. Eliz. B88. 
8. P. 
But a ſtatute merchant may be avoided by audita gque- 
rela, becauſe it was made by dureſs of impriſonment. 
1 Rol. Abr, 687. Owen 142. S. C. | 
In debt, for the arrears of an account, the defendant 
may ſhew that the plaintiff of his own wrong imprilo- 
wa the defendant, and affigned auditors to him, being in 
priſon, and that ſo the account was by dureſs. 1 Leon i 3. 

A will ſhall be avoided by dureſs or menace of impri- 
* ſonment. Dyer 143. 6. | 

If a man takes 2. S. to wife by dureſs, though the 
marriage be ſolemnized in facie eccleſia, yet it is merely 
void, and they are not huſband and wite, for without a 
free conſent there can be no marriage. Kelw. 52.6. 1 
$14. 65. | 

If CA executes a deed by dureſs, he cannot plead 
non e/t fattum, for it is his deed, tho' he may avoid it by 
ſpecial pleading judgment /: attio, &c. 5 Co. 119. 2 
Inſt. 483. S. P. See g Vin. Abr. and 2 Bac. Abr. tit, 
Dureſs. See alſo Gaolers, Jmpullonment, and Cc: 
cietaltical Courts, | 

Durham. Its biſhop and chancellor to be juſtices of 
peace as uſual, 27 . 8. c. 24. /. 21. | | 

Proclamations how to be awarded 
El. ce. 9. þ- 2. | | 

T he biſhop to have a deputy in the King's Beach and. 
Common Pleas for receiving writs of proclamations, 31 | 


El. c. g. þ. 3 


YE 


in exigents, J1 


The forfeiture for not returning them, 31 EL. c. 9. | 


. 4+ , | 
Saving of other franchiſes belonging to the biſhoprick | 


of Durham, 31 El. c. 9. /. 5. | | 

Writs of ſpecial capias utiagatum, &c. to whom to be 
direed, 31 1. c. 9. /. 6. | 

One fee only to be taken on awarding a proclamation, 
31 £1. c. 9. /. 7. | | | | 

The knights and burgeſles for parliament how elected, 
25 Car. 2. c. 25. f. 9. 

The chancellor, &c. of the county palatine may grant 
commiſſions for ſwearing affidavits in the coutts of Dur- | 
ham, 4 Geo. 3. c. 21: | I | 

Durnobarium, Dorche/eer. 

 Durobzovae, Rochefter. 

Daurolenum, Lenham in Kent. | 

g2urolitum, O/4ford upon Lee in Eſſex. 

zdurotriges, Dor /et/hrre. 

Durlley, Blows without wounding 'or blood ; wulgo 
dry-blows, from the Germ. Durre, ficcus, and Sax. Slege, 
1dtus, -& 

Duſty:foor, or Du/ty-fatt, A foreigner, trader, ped- 
lar, —___ has! £099 who has 3 ſettled habita- 
tion, So called becauſe their feet in travelling are cove- 


—— 


| 


pv 7 


red with duj/?. Si quis extraneus mercator tranſiens per 
regnum,. non babens terram, vel manſionem infra vicecomita- 
tum, ſed vagans, qui vocatur pje poudreux, hoc eft Anglice 
Duſty-foot, &:. Hence the court of piepowder erected 


| 


for the relief of ſuch foreigners. . See Piepowder. 

Putchy:court, Is a court, werejn all matters apper- 
taining to the dutchy or county palatine of Lancaſter are 
decided by the decree of the chancellor of that court : 
The original of it was in Henry the Fourth's days, who, 
obtained the crown by depoſing Richard the Second, and 
having the dutchy of Lancaſter by deſcent, in right of his 
mother was ſeiſed thereof as King, and not as Duke ; ſo 
that all the liberties, franchiſes and juriſditions of the 
{aid dutchy, paſled from the King by his great ſeal, and 
not by livery or attornment, as. the noſſeflions of Ever- 
wick, the earldom of March and ſuch others did, which 
had deſcended to the King by other anceſtors than the 
King's ; but, at laſt, Henry the Fourth, by authority of 
parlument, paſled a charter, whereby the poſſeſſions, li- 
berties, Fc. of the ſaid dutchy were ſevered from the 
crown ; yes Henry the Seventh reduced it to its former 
nature, as It was in Henry the Fifth's days. Crom. Fur... 
fol. 136. 


"The officers belohging to this court, are, the chancellor, 


| attorney, receiver general, clerk of the court, meſſenger : 


Beſides which, there are certain affiſtants, as one attorney 
in the Exchequer, one attorney of the dutchy in Chancery, 
tour perſons learned in the law retained ot counſel with 
the Kirig ia the ſaid court; whereof Gwin (in the Pre- 
tace to his Reading) ſpeaks thus ; /t grew out of the grant 
of King Edwatd the Third, who gave that dutchy v bis ſon 
John of Gaunt, and endowed it with ſuch royal rights, as 
the county palatine of Cheſter, had, And foraſmuch as 
It was atierwards extinct in the perſon of King Henry 
the Fourth, by reaſon of the union of it with the crown, 
the ſame King, (ſuſpeQting himſelf to be more rightfully 


| Duke of - Lancaſter than King of England) determined to 


ſave his right in the dutchy, whatever ſhould befal the 


kingdom ; and therefore he ſeparated the dutchy from the 


crown, and ſettled it ſo in the natural perſons of himſelf 
and his heirs, as if he had been no King or politick 
body at all; in which condition it continued during the 
reign of Henry the Fifth and Henry the Sixth, that de- 
ſcended from him ; but when Edward the Fourth had (by 
recovery of the crown) recontinued the right of, the 
houſe of York, he feared not to appropriate that dutchy 
to the crown again ; yet ſo, that he iuffered the court 
and officers to remain as he found them ; in which man+ 
ner it came, together with the crown, to Henry the 
Seventh, who, approving of Henry the Fourth's policy, 
(by whoſe right alſo. he obtained the kingdom) made a 
ike ſeparation of the dutchy, and lo left it to his poſte- 
rity, who {till enjoy it. k- 
Commilſkoners ot ſewers 
31 HA. 8& cg. [1 


"Ea 
. Leaſes of Dutchy lands to paſs the Dutchy ſeal, 27 A: 
» CI. þ. ©. | 


What lands ſhall be parcel of the Dutchy, and how to 


how appointed for the durchy, 


paſs, and what new ones may be annexed, 27 H. B. c. 


ll. /. 6, 7. & c. 16. 2& 3 Ph, & Ma.c. 20. 

Grant of any office whereof the fees do not excced 29. 

per day, may be pafled by the chancellor of the dutchy, 

E627 08; 6-34 +. 3-- 

Debts due to the King in the dutchy ſhall be ſued for 

there, 33 2. 8. c. 39. /. 7- | 
The tame fees tor the commiſhon as in Chancery, 3 

& 4 Ed. 6.c. 8. 

The ſame benefice ſhall be under its ſurvey as ancient- 

ly, 1 EL c. + 38. 

Decrees of the dutchy court concerning the King's co- 

pyhold.land how confirmed, 7 7a. 1. c. 21. | 


Chancellor of the dutchy impowered to take affidavits, 
16 & 17 Car. 2. c. 19. 


For ether matters, See Lancaſter, and County Pa- 
atine. * ' , 4 
Duty, Any thing that is known to be due by law, 
and thereby recoverable, is a duty before it is recavered 
becauſe the party intereſted in the ſame hath a power to 
recover it. 1 Lz!l. 495. 


Twtined, 


_ of the 


 4W.& M.c.5.f.2. 3& 4 Ann. c. 4. /[. 8. = 
And what to pay on exportation, 8 Ges. 1. c. 15. 


MS. wats 
| Dylart. A duty of exciſe granted to that town, 26 


_ Harveſt home. 


4 


E A L 


Dwined, 7. e. conſumed ; thus we ſay, to dwindle. 
Dyer Was a learned lawer, and lord Chief Juſtice 
ommon Pleas int Queen Elizabeth's time; he 
wrote a book ſtill much eſteemed, called his Commentaries, 
or Reports. Ke | ho Dot D oa , 
Dyers, Dying, and Dying 3, Penalty o 
dying cloth with orchel, or cork, kth jarcock. 1 KR. 
Tz YI 4 
, Farther direCtions for dying cloth, 3 & 4 Ed. 6. c. 2. 
i: if 
- Searchers in every borough 
EA. 6. c. 6. [. 37. 
Proviſions for aboliſhing deceitfu] materials, and other 
frauds in dying, 23 El. c. 9. 13 Geo. 1. c. 24. 
Penalty on no __ 23 El. c. 9. /. 2. 
Every dyer to fix a ſeal of lead to his cloth, 23 EL. 


to inſpe&t dying, 5 & 6 


e.'O þ- 5+ | 
Bris wood of the growth of the Engli/h plantations 
not to be tranſported but to Ergli/h plantations, 12 Car. 
2. c. 18.18, | 
To be put on ſhore in England, &c. before it is carried 
from thence, 15 Car. 2. c. 7. /. 9. 
Logwood may be imported and 
14 Car. 2. c. 11. /. 26 & 27. 
Dying wood, to what duties liable on importation, 


uſed in dying, 13 & 


« IT. | 

And within what time to be exported, 2 & 3 Ann. c. 
9-13: 7 Geo. 1-ff. toc. 21; fo i607: 

Dying goods in general where exempt from duties on 
importation, $ Geo, 1. c. 15. /. 10. | 

\ Penalty of deceitful black dying, 13 Geo. I. c. 24. 
Penalty of uſing logwood in dying blue, 13 Ges. 1. * 
WES EE ; WO 

Maſters, &c. of dyers company in London to appoint 
ſearchers, 13 Geo. I. c. 24» þ. 4. | 

TDpke-reeve, An officer that hath the overſight of the 
dykes and drains in Deeping fens, &c. mentioned 17 & 
18 Car. 2. cap. 11. 

Dynge-thuft, An old play, or ſport, of which it is 
hard to derive the name, or to define the thing. "There 
is a letter dire&ed to the official of the archdeacon of. 
Richmond, for cenſuring one William Baker, chaplain of 
Ripon, upon ſeveral articles exhibited againſt him, of 
which one runs thus Item fuit inventor principalis cu- 
juſdam ludi peſtiferi & a jure reprobati, qui in valgart dici- 
zur Dynge-thrift, qui ſe magiftrum & abbatem illius ordi- 
nis fecerat nominari, & pro tali ſe geſſit, & quamplurimos 
tam clericos quam laicos apud Ripon illo Iudo noxio & damne- 

> informavit. Dat. 16 kal. Nov. 1311. Colle#an. 
Matth. Hutton S. T. P. ex Reg. Grenefeld Archiepiſ. Ebor, 


Geo. 2. © 44 _ ; : 
TDytepum, Dictenum, A dittany, ditty, or ſong. 
W hence venire cum toto ac 20 dyteno, was to fing 
Homines de Heayngadon ad curiam domini 


ſingulis annis inter feſtum 8. Michaelis & $. Martiniveni- 


' "ent cum toto ac pleno dyteno ficut haftenus conſueverunt. 


Paroch. Antiq. p. 320. 


E. 
AbALUS, From the Saxon ale, cerviſia, and 


Hus, domus, now called an ale-houſe ; a word which | 
we often find in the laws of King Alfred. | 
Eahtapn, In the Saxon laws of King Ethelred, cap. 6. 
—— Et fi Eahtayn occidatur, pertineat infrattio pacis in- 
tra curiam, vel adjacentias ejus, Fahtayn perſolvatur plena 
wera. Mr. Somner interprets Eahtayn to be eight men, or 
ſuch a number ſlain; but the word ſeems rather to be a 
contraction of heath-tean, a high thane, or ſuperior lord, 


;- the penalty on whoſe murder was augmented in propor- 


tioh to his quality. Cowell, edit. 1727. 
Ealderman, or Ealdoynan, Alaermanus, Ang 
the Saxans was as much as Kar! among the Danes, Camad. 


E A Ss 


| Brit. pag. 107. It is as-much as an Elder, 
called by the Romans, Senator, who were rather counſel. _ 
lors at large, than employed in any particular office, ag 


or Pateſmar; 


Comites were, See Countee, And that fipnificatio 
retain at this wy” almoſt in all our cities = Ss "I 
calling thoſe 4/dermen that are affociates to the chief 
officer in the common council of the town. 24 HM. 8; 
cap. 13. Or ſometimes the chief officer himſelf, as in 
Stamford. See Alderman. 
| CEallehowda, The privilege of aflifing and ſelling ale 
and beer. As among the liberties granted by Henry the 
Second to the abbey of Glaftenbury—Habeat quaque eadeni 
ecclefia focam & ſacam, on Stronde and on Streme, on Wade, 
and on Felde, on Grithbriche, on Burchbrich Hundred. 
Sotene, Adda and Ortelas, Ellehordas, buſa, herden, &, 
Cortular. Abbat. Glaſton; MS. fol. 14. 

Earle, Sax. Zorle, Lat. Comes and Conſul ; This was 
a great title among the Saxons, and is the moſt ancient of 
any of the peerage, there being no other title of honour 
uſed among the preſent nobility, which was likewiſe in uſe 
among the Saxons except this title of Earl. The titles 
of honour among the Saxons were originally three, viz. 
Etheling, Ealderman, and Diſen, or Dean; the firſt 
comes trom the word Zthel, which ſignifies noble, and 
was uſually applied to the firſt of the Royal line; the 


| 2ther two words were applied to the reſt of the nobility ; 


wy the Thani were afterwards diſtinguiſhed into majores 
and minores ; the former were equal to our peers, and the 
later to our knights: but the title Earl, in La. Comes, in 
antient times was given to thoſe who were affociates to the 
King in his councils and martial aftions : And the man- 
ner of their inveſture into that dignity was, per cinftu- 
ram gladii comitatus ; without any formal charter of crea- 
tion. See Dugdale's Warwickſhire, fol. 302. But the 
Conqueror (as Camden notes) gave this dignity in fee to 
his nobles, annexing it to this 'or that county, or pro- 


proportion of money arifing from the prince's profits, for the 
pleadings and forfeitures of the provinces : For example, 
he brings an ancient record in theſe words ; Henricus 2. 
Rex Anglie his verhis Comitem creavit ; Sciatis nos feciſſe 
Hugonem 'Bigot comitem de Norf. &c. de tertio denario de 
Norwic. & Narfolk ; ficut aliquis Comes Anglie liberius c- 
miatum ſuum tenet. About the reign of King Fohn, and 
ever ſince, our Kings have made Earls by their charter, 
of this ot that county, province, or city ; but of late, 


of the profits ariſing by it ; only ſome annual fee out of 
the Exchequer, &c. The manner of their creation is by 

irding them with a ſword. Cam. p. 107. but ſee the 
_— deſcribed more at large in Stow's Annals, . 
I121. Their place is next to a marqueſs, and before a 
viſcount. Comtatus a comite dicitur, aut vice verſa. Set 
more on this ſubjeQ in Spelman's Glofj. verbo Comites ; 


j and in Selden's titles of Honour, fol. 676. and ſee Coun- 


tee, Conſul and Eorl, 

Earthen ware, to what duties liable, 2 7/1. & M. 
ſeſſ. 2. c. 4. ſe. 48. | 

Eaſement (A:;ffamentum, from the French iſe, i. c. 
Commoditas) Is a ſervice, or convenience, which one 
neighbour has of another by charter, or preſcription, with- 


| out profit ; as a way through his ground, a fink, or ſuch- 


like. Ki:tchin, fol. 105. this, in the Civil law, is cal- 
led ſervitus predii.——Precipias R. quod juſte & ſine 4i- 


| /atione permittat habere H. Aiſiamenta ſua in boſco & 1 


paſtura de villa, &c. Breve Regium vetus apud Glan- 
vil, lib. x2. cap. 14. A perſon may preſcribe to an eaſe- 


| ment in the freehold of another, as belonging to ſome an- 


cient-houſe, or to land, &c. and a way over the land of 
another ; a gateway, water-courſe, or waſhing place in 
another's ground, may be claimed by preſcription as + 
ments: But a es oa, Þ of perſons cannot preſcribe ; tho' 
for an eaſement they may plead cuſtom. Cro. Fac. 170- 
| 3 Leon. 254. 3 Med. 294. To allege an ; ma by 
conſuevit only is the beſt way; and things of neceſlity 
ſhal! not be extinguiſhed by unity of poſſeſſion ; but 2a 
way of eaſe may be there extinguiſhed. Lill. Abr. 490- 


| See Preſcription, 


Eaſter, 


vince ; and allotted them for their maintenance, a certain 


giving them no authority over the county, nor any part ' 


| 


E A S 


Eaſter, From the Saxon Eaſter; which was a god- 
les the Saxons worſhipped in the month of April; and | 
ſo called, becauſe ſhe was the goddeſs of the Eaft. 

Ealt-Jndia Company, This corporation'was origi- 

nally formed towards the latter end of the reign of Queen 
Elizabeth, as appears by their charter, which bears date 
in 1599 : their privileges were renewed by King Fames I. 
and a - oy Charles the Second in 1662, and confirmed by 
ames Il. 
/ The ſubſcriptions, or ſhares, in this company, were 
only of oY. wo paged and the direCtors having a conſi- 
Jerable dividend to make in 1676, it was judged eligible 
to add the profits of the ſtock, inſtead of withdrawing 
them ; whereby the ſhares were doubled, and from yo. 
advanced to 100/. and it appears by ſtat. 4 & 5 I. & 
M. c. 15. ſee. 10. that in the year 1692, their joint- 
ſtock was 744,000l. 

The company RENE loſſes by the Dutch in India, 
and by the Great Mogul, began to decline at the Reyo- 
Jution.—The war with France, put it into ſo deplorable 
a condition, that, apppearing ſcarce poſlible to be RK onott- 
ed, a new one was erected, Boe 

The rife of this new company was occaſioned by the 
great caſe of the old one being taken into' conſideration 
by the partiament, which caſe had been depending ſome 
years. On account of its intricacy, it had been firſt re- 
ferred by the partiament to the King, and by him back 
to the parliament, in the year 1698 ; when the old com- 
pany offering to advance 790,0001, at 4 per cent. for the 
ſervice of 'the government, in caſe the trade to India 
might be ſettled on them, excluſive of all others ; the 
rarſiament ſeemed inclined to embrace their propoſals. 

In the interim, however, another body of merchants, 
of whom Mr. jc» nah was the chief, and who were ſup- 
ported by Mr. Montague, chancellor of the Exchequer, 
propoſed to the houſe of commons to raiſe two millions, 
at 8 per cent. upon condition that the trade to ndta, 
might be ſettled on the ſubſcribers, excluſive of all others. 
They propoſed alſo, that theſe ſubfcribers ſhould not be 
obliged to trade in a joint ſtock ; but, if any members of 
them ſhould afterwards defire to be incorporated, a char- 
ter ſhould be granted to them for that purpoſe. 

The parliament judged this new overture not only more 
advantageous tothe government, but alſo very likely to 
ſettle this controverted trade on a better foundation than it 
was on before : wherefore a bill was brought in for ſettling 
' the trade to the Eaft-Indies, according to thoſe limitati- 
ons, and ſome further reſolutions. In conſequence 
of which, the old Ea/t-India company preſented a peti- 
tion againſt this bill ; which notwithſtanding, was paſ- 
ſed in favour of the new company, who obtained a char- 
ter of incorporation, dated September 5, 1698, by the 
name of, * The general ſociety intitled to the advantages 
given by an aC&t of parliament, for advancing a ſum not 
exceeding two millions, for the ſervice of the crown of 
England,” Whereby the ſum total of all the ſubſcrip- 
tions was made the principal ſtock of the corporation ; 
and the new company became inveſted with the ſame pri- 
vileges, as were granted to the old company, by the char- 
ter of King Charles Il, However, the old company was 
by the a&, indulged with leave to trade to the [ndres until 
Michaelmas 1701. es 
| The fund of this new company became ſo conſiderable, 
and ſubſcriptions were carried on with ſuch facility, that, 
in leſs than two years, the company put to ſea 40 ſhips, 
equipped for its commerce ; which was double the num- 
ber employed by the old company, in the moſt flouriſh- 
ing times of its traffic ; and they ſent annually, at leaſt 
a million-ſterling in ſpecie to the Indies, whereas the old 
company had never ſent above 500,000, _ > 

The two companies ſubſiſted a few years in a ſeparate 
ſtate, when having a due regard to their common inter- 
eſt, and for preventing red. inconveniencies that might 
otherwiſe have-happened, both to themſelves and the na- 
tion in general, they agreed upon ſeveral articles for their 
union. | 

Accordinly, in the year 1702, 'a new Charter of union 
"_ —_ the two companies by Queen Anne, under 

OL. 1, 


— 


4 - 8 
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the name of © The united company of chants trading 

he united company of merchants tradiu, 
to.the Eaft-Indies,” which was eſſentially the ſame nA 
thoſe of King Charles, and King /7//;am, becaule, by 
the union, they adopted all the regulations made for the 


pany ſhould rather be deemed the old company continued, 
than a corporation ereQted upon a Cree oe 
'This charter being ſince expired, another with new pow- 
ers, was granted them, till 1730; and, the 17th year of 
King George II. was continued until the 25th of March 
1780 ; when, on three years notice, and repayment of the 
capital ſtock borrowed by the overnment, and the an- 
nuities, the company's right to the ſole and excluſive trade 
to the Eaft-Indies is to. ceaſe and determine, 
Ts the 2,000,000. advanced by the new company to 
Iilliam III. the united company, in the 6th. year of 
Queen Anne, lent the goyernment 1,200,000). which 
made their whole loan amount to 3,200,000. more ; be. 
ing what may properly be called the capital ſtock of the 
company : the firſt loan of 2,000,000). was ſecured by 
the government, out of the duties upon ſalt, and the ad- 
ditional ſtamp duties, granted in the gth and 1oth year of 
IFilliam TIL. chargeable with the payment of 160,000). 
as a yearly fund for paying the intereſt at. 8 per ceut, But 
by the act of 3d of George II. this annuity of 160,000. 
was reduced to 128,0001. and transferred as a charge upon 
the aggregate fund ; and, in 1749, it was reduced to 5 and 
a half per cent. until Chriſtmas 1757, and. after that to 3 
per cent. But beſides this 3,200,000. there is a million 
more due by the public to this company, being lent by 
them at 3 per cent, in the ſaid 17th year of his Jate Majeſty. 
In x» an to the ceconomy and policy of this company, 
all perſons without exception, are admitted members 
thereof, as well foreigners as natives, men and women ; 


company, gives the owner a vote in the general courts, 
and 2000). qualifies him to be choſen a diretor. "The 
direCtors are 24 in number, including the chairman and 
deputy chairman, who may be re-elected for four years 
ſucceſſively. They have falaries of 1501. a year each, 
and the chairman 2001 The meetings, or courts-of di- 
reCtors are to be held, at leaſt, once a week ; but are 


Out of the body of the direQors are choſen divers com- 
mittees, who have the- peculiar inſpe&tion of certain 
branches of the company's buſineſs ; as the committee of 
correſpondence, committee of buying, committee of the 
treaſury, committee of ware-houſe, committee of ſhipping, 
committee of accounts, committee of private trade, com- 
mittee of the houſe, and committee to prevent the growth 
of private trade,  _ yh ae 3 D 


"This company is not only granted an excluſive priyi- 


Merchant's Lawyer, vol. 1. | 

Eaft-India goods excepted out of the navigation aQ, 
12 Car. 2. c. 18. {. 13. | | 

Five per cent on Eaft-India ſtock, how to be anſwered 
to the government, 4 HW. & M. c. 15. /. 10. | | 
, The £a/t-India company's fund eftabliſhed, 9g & 10 
I. 3+ c. 44. 3 Geo: 2 c. 14. 

Limits of their trade, 9 & 10 JV. 3. c. 44. /. 6r. 


to England, 9 & 10 IF. 3. c. 44. /. 69. 

Their ſtock a perſona gh exempt from taxes. 
9 & 101, 3. 44. /. 71, 72. | | | 
Duty of 5 per cent. to be paid to the company, g & 10 
IS. 3. c. 44. f. 76. ey RED 

Excluſive trade granted to the company, 9 & 10 IV. c. 
44. ſe $1. 3 Geo. 2. c 14. | | 

he proportions of Saltpetre to be delivered by the com- 

panies when united, 1 Ann. ft. 1.c. 6 7 113, 

Security to be given that their goods ſhall not be unla- 
den out of Great Britain, 6 Ann. c, 2. ES 

Their capital increaſed, and their term enlarged, 6 Ar. 
6 5 -: | | | 
Officers of the cyſtoms ſhall take bond for the cuſtoms, 


0. Ann.'c. L7./. fe. ... « 
8 N CEE Their 


government of the old company : -$o that the united com-. 


with this circumſtance, that-500l. in the ſtock of /the 


commonly oftner, being ſummoned as occaſion requires. 


lege of trade to the Indies, and other extraordinary con- 
ceſſions from the government, by their charter, but there 
are ſeveral acts of parliament made in its behalf, See the 


Security to be given that goods laden in Indra be brought 
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Their trade to be ſecured notwithſtanding that their | 
fund be redeemed, 10 Ann. c. 28. 

The company's ſecurity to be given for the cuſtoms, 
10 Ann. c. 29. War * 

His PReny's ſubjeQs reſtrained from going to India 
without leave of the company, or from taking commiſ- 
fions from foreign ſtates for that purpoſe, 5 Geo. 1. c. 21. 
7.Ceq. 1.£. Mt+._ | | 

Not to prejudice the right of the South Sea company, 5 
Geo. 1. c. 21. + 5: 

Impowered to lend money on bottomry to their cap- 
tains, &c. G6 Geo. 1. c. 18, /[. 26. | 
Regulations of their power of borrowing upon bond, 
7 Geo. 1. c. 5. f. J2. 

Defendant on acquittal intitled to coſts, 7 Geo. x. c. 


21. }. 1. 
tia and loans on foreign ſhips bound to the Eaft 
Indies void, 7 Geo, 1. c. 21. /, | 


2. | 
Bills in the Exchequer may be filed for diſcovery of 
unlawful trade, 7 Geo. 1. c. 21. /. | 

13 
Penalty on joining in any India company in the Auſ- 
trian Netherlands, © Geo. c. 26. | 


May export ſtores of war free, 7 Gee. Ic 21. þ. 
A miſdemeanor for any ſubje& to be in India, &c. 


without authority, 9 Gee. 1. c. 26. . 6. 17 Geo. 1. 


17. /. II. 
i aber of 160,000/. reduced to 128,Q00]. 3 Ge. 2. 
& 14. [. 4. 
Reſtrained from purchaſing more than the yearly value 
of 10,0001. 3 Geo. 2. c. 14. / =: | 
The reduced annuity of 128,000/. charged on the 
aggregate fund, 3 Geo. 2. c. 20. /. 22. | 
An annuity of 30,000). granted to the Ea/t India com- 
pany out of the ſurplus of the duty on ſpirituous liquors, 
17 Geo. 2.6.17. | | 
Excluſive trade not be determined till after the 25th of 
March 1780, 17 Gee. 2. c. 17. [. 13. 
Commiſhoners of inland duties to attend ſales of Eaft 
India company, and take account of lots of tea,.&c. 18 
Geo. 2. c. 26. /. 6. | | 
Offences againſt 5 Geo. 1. c. 21. Excepted out of ge- 
neral pardon, 20 Geo. 2. c. 52. f. 40. | 
Inſurance of ſhips and goods trading to India under new 
foreign commiſſions prohibited, 25 Geo. 2. c. 26. 
The troops of the company made ſubjeCt to martial 
law, 27 Geo. 2. c. 9. | 
Miſdemeanors of their preſidents and council may be 
tried in England, 27 Geo. 2. c. 9. [. 13. 


His Majeſty may impower direQors to authorize their 


governor and council to hold courts martial at Fort Marl- 
. borough, 1 Geo. 3. c. 14. | 
Eaſtintus, An eaſterling, Sax. Faſt-Tyne, eaſterly coaſt 
or country, In the laws of King Edward the Elder, 
—— 8 fit eſtintus, 5 fit nortintus, emendat ficut ſerip- 
tura pacis continet——=W here it ſeems eaſtintus was rather 
meant ea/tinus, and nortintus, nordtinus, 73. e. whether 
he lived on the eaſt fide of the river T:ixe, or on the north. 
Cowell, edit. 1727. | 
_ Eaffland trade, All the King's ſubjects may uſe the 
Eaſtland trade, or be admitted of the E2/t!and company, 
25 Car. 2. 7. þ. 5. | 
.. Eaton college, How diſcharged from firſt fruits and 


| tenths, 1 £El:z. c. 4. /- 34. and its maintenance provided | 


for, 18 El, c. 6. 


Ebba, Ebb, or low tide.—S: extra regnum in peregri- 


_ natione fuerit, —dilationem habebit 40 dierum, & duorum 
apt & wunius ebbz, quia de ultra mare, &c. Brafton, 

ib. 4. tract, 1. cap. 5. Un quibus efſonits dabitur dilatio 
ad minus 40 dierum & unus flud, & unius ebbe, 1b. lib. 
5. tratt., 2. cC. 2. IS 

_ Ebdomadarius, An officer in cathedral churches, ap- 

ointed weckly to ſuperviſe the regular performance of 
Divine ſervice and other duties, and to preſcribe the par- 
ticular office of each perſon attending in the choir, what 
part he is to bear for that week in reading, ſinging, pray- 
ing, &c. To which purpoſe the ſaid ebdomary or 
weeks-man, at the beginning of his week, drew up a 
form or bil] of the reſpe&ive perſons and their ſeveral al- 
lotted duties, called ?abu/a, and the perſons there entred 


were called Intabulati,—This appears particularly in the | 
; | 


E CC 


gr re o« the qhnrch of h Panl's, digeſted by Ra!4g 
alack, dean, Anno 1295. MS, penes Joh: Epiſc. eras 
Ebedin, A relief. . OR Os wk 
- Eberemurder, Sax. Ebere mord, apertum murdyum 
Was one of thoſe crimes which, by Henry the Firſt; 
Laws, c. 13. emendari non poſſunt. Hoc ex ſcelerum genere 
Fuit nullo hy (etiam apud Saxones neſtras) exprebiling, 
cum alia licuit pecuniis commutare. Spelman. Ex hi; plgs 
citis quedam emendantur centum flidis, quedam WEra, Qn&t- 
dam wita, quedam non poſſunt emendari, que ſunt huſbrech, 
z. e. burglary, bernet, z. #. ſetting a houſe on fire, open 
theft, z. e. robbery, & > tt 6 48: 1,6 18 
See Aberemurder, 
Ebozacum, York. 
(Eccicfia (Lat Is moſt commonly uſed for the place 
where almighty God is ſerved, commonly called a 4, 
But Fitzherbert ſays, by this word ecclefia is meant on| 
a parſonage z and therefore if a preſentment be made to a 
chapel, as to a church, by the name eccleſia, this does 
change the nature of it, and make it preſently a c<uych, 
Nat. Brev, 32. When the queſtion was, Whether it were 
ecclefia aut capella pertinens ad matricem eccl:fiam? 'The 
iſſue was, whether it had bapti/lerium & ſepulturam ? 
For if it had the adminiſtration of the ſacraments and 
ſepulchre, it was in law judged a church. rin. 20 Fd, 
1. #n Banco, Rot. 177. 2 Inft. fol. 363. Eccleſia is alio 
ſometimes taken for the image or ſculpture of a church, 
which was often cut out or caſt in plate or other metal, 
and preſerved as a religious treaſure or relick. As in the 


viſitation of the "pe of the church of St. Paul, Annu 
 1295.——Duo turribala argentea, exterius totaliter deau- 


rata, cum opere gravato & levato, cum eccleſiis, & turribus 
& ſexdecim campanellis argenteis appenſis, & catenis albls 
argenteis, ponderis 11 marc. 20 den, &fc., Mong. Ang], 


tom. 3Z. P. 207 | | 
Eccleſiaſtical Courts, Perſons and Poſſeſſion. 


| No waſte ſhall be in church lands during vacation, 17. 


C. 9 H. 3. c. 5. 14 Ed. 3. fl. 4c. 4. 

Eccleſiaſtical perſons hive amerced after their lay 
tenement, A. C. g H. 3. c. 14. | 

Patrons ſhall have the cuſtody of abbeys in time of va- . 
cation, A. C.qg H. 3. c. 33. © | | 

The ſucceſſor ſhall have a remedy for a treſpaſs done to 
his houſe in the time of his predeceſſor, $7. Marie. 52 
ih 3c 28. | | ' 

None ſhall reſort to religious houſes, and put them to 
expences, &c. St, Weſtm. 1. 3 Ed. 1.c. 1. Lit. fat. 
ſuper prif. bonor. Cler. 3 Ed. 2. /t. x. c. 11, 

Ele&ions ſhall be free, Sr. J:ftm. 1. 3 Ed. 1. c. 5 
Art. Cler. 9 Ed. 2. c. 14. | 

Biſhops Thall hold pleas in matters merely ſpiritual for 
correction of deadly fin, as fornication, &c. Circumſp. 
agatis, 13 Ed. 1. /t. 4. | x 

Alſo pro ca-meterio non clauſo, & pro eccl:/id non decenter 
gfe” _ | , | 

or penſions, C:rcumſp. agatis, 13 Ed. 1. ft, 4. 

Alſo for diſputed ——— _ eine a ant of the 
church, 14d. Art. Cler. 9g Ed. 2. ſt, 1.c. 1& 2 

For violent laying hands on a clerk, or defamation, 
Ibid. Art. Cler. 9 Ed. 2. /t. 1.c. 3& 4. 

No tax ſhall be laid on the religious orders, to be car- 
ried out of the realm, Stat. De apportis relig. 35 Ed. 1. 
Ret 6. 13 4 Ed. 3.c. 6. 5 Ed. 3.c. 3. 

- None ſhall buy goods of the clergy againſt their will, 3 
d. 2. | 

Where ſpiritual and temporal courts may both pro- 
ceed, 9 Ed. 2. c. 6. | 

Clerks in the King's ſervice ſhall be corrected by their 
ordinary, but are excuſed reſidence, Art. Cler. 9 Ed. 2. 
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Diſtreſles for the King ſhall not be made in poſſeſſion 
of the church, Art. Cler. 9 Ed. 2. Pt. i. c. 9. 

The ability of a perſon preſented to a church ſhall be 
examined by the ordinary, Art. Cler. g Ed. 2./1. 1. 
I 3. | j 
"The temporalties of biſhops ſhall not be unduly ſeized, 
1 Ed. 3. ft. 2. c. 2. 14 Ed. 3. /t. 4. c. 3. but they 
ſhall ” admitted to-a fine for a contempt, 25 Ed. 3 /t- 
J- c- 0. 


Purveyarce 


Kt C-C 


Puryeyance {hall not be made in the fees of Holy 
church without the owner's conſent, 14 E4. 3. #f; & ©. 
1. nor of their goods, 18 Ed. 3. ft, 3.c. 4. 31 £9. 3. 
fl. 4. Ce 4. 1 Reich. 2. c 3. | | 

During vacation the temporalties of a biſhoprick ſhall 
be leaſed to the dean and chapter, 14 Zd. 3. /f. 4. c. 5. 


Miniſters of holy church ſhall not be ncrathe in the ] 


King's courts for matters touching their juriſdiction, 15 
E4. 2. ft. 1. 6. | | 
New purchaſed lands of the clergy taxed to the ſubſi- 
dies granted by the commons, 15 Ed. 3. /. 3. c. 6. 
A biſhop not tos be impeached for cauſe or crime with- 
out the King's ſpecial command, 18 Eg. 3. /. 4.c. r. 
Commiſſions to inquire of eccleſiaſtical judges not to 
be granted, 18 Ed. 3 /t, 3.c. 6. 
Voidance of a benefice ſhall be tried by the eccleſiaſti- 
cal judge, 25 £d. 3. ff. 3.c.8. 
Indictments againſt ordinaries, &<c. to ſet forth the fact, 
23 Ede 3. ft. 3-c. 9: | . oo; 
_ "The, wages of chaplains and curates limited, 36 Ed. 3. 


c. 8. ; | 
Liberties of the church confirmed, 50 Ed. 3. c. t. 
Prieſts ſhall not be arreſted while they are attending 
on Divine ſervice, 50 #4. 3.c.5. 1 R. 2.c.15. 
Shall have their aCtion. of treſpaſs againſt purveyors 
offending, as they cannot purſue by way of crime, xr R. 


2: CJ | | 
| Ti penalty of hrovneg perſons to be unduly indifted 
for proceeding in the eccleſ1aſtical courts, 1 R. 2. c. 13. 
- Itan coclellatical perſon is ſued for tithes taken away, 
and excepts, Ec. the plaintiff 'ſhall ſhew in ſpecial how 

it was lay chattel, 1 R. 2. c. 14. | 
Whether a prior is perpetual or removeable, ſhall be 
tried by the ordinary, 9g KR. 2. c. 4. | EF 
Prieſts taken'in the /Jar/halſea ſhall pay fuch fees as 
others, 9g Re 2. c. 5. LESS] 
Abbots may make attortiies 'in the courts of Starncliffe 
and Frendles, 3 H. 5. ft. 2.c. 2. 9 H. 6. c. 10. 15 
H. 6. c. 7. ey ee : 
Abbots not to be appointed collectors of tenths out of 
their county, 9 H. 5.c. 9. | 
- Members of the convocation ſhall have the ſame pri- 
vilege as members of parliament, 8 77. 6. c. 1. I 
A pardon to the clergy of a!l felonies, of rape, and of 
offences in taking excefhive ſalaries, 27 ZH. 6. c. 6. | 
The abbot of Fountain permitted to wage his law by 
attorney, and to perform it by a commoigne, 33 H. 6. c. 


The colle&ors of the Dimes, while they are acount- 
ing in the Exchequer, ſhall not be liable to ſuits there, 1 | 
- Ke Þ 6 Uh FT | FATS 

The enkicarics may impriſon their clerks for inconti- 
nency, 1 H. 7. cc 4. on” | 

Patents of diſcharge of D:/mes repealed, 4 Hd. 7. c. 5. 
Reſtrained 7 H. 7. c. 6. 

Eccleſiaſtical perſons reſtrained trom taking farms and 
merchandizing, 21 H.8. c. 13. and from keeping a tan- 
houſe or brewhouſe, f. 32. _ 6 | 

Not to hold two benefices with cure, 21 FT. 8. c. 13. /. 
; Penalty of procuring diſpenſations from Rome, 21 HH. 
8. c. 13. /- 12, 27- 1, Es us 

W ho-may have diſpenſations for pluralities, 161d. f. 1 3. 

Citation out of the dioceſe prohibited, except in caſe 
of hereſy, probate of wills, &c. 23 H. 8.c. 12. /. 5. 
&c. 25 H.B. c. 19. /- 3, 4s 5» 0. 4h | 

No penſion to be reſerved out of any living above the 
value of the third part, 26 HH. 8. c. 3. f. 22. 

Penſions not to be exated in Richmond, 26'H. 8. c. 
k ; | 
"he King impowered to appoint thirty-two perſons to 
examine the canons and conſtitutions, 25 H. 8. c. 19. 27. 
H.8.c.15. 35 H.8.c. 16. 3&4 E4.6.c.1. 

Fruits taken in time of vacation ſhall be reſtored to the 
next incumbent, 28 H. 8. c. 11. 

Incumbents may bequeath the corn 
glcbe, 28 H. 8.c. 11. /. 6. | | 
The puniſhment of prieſts for incontinency, 32 H, 8. 
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ſown upon their 


| made void, 12 EL. c. 10. 


| 
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j | | 
Dottors 


of the Civil law, though married, miy exer 
ciſe eccleſiaſtical juriſdiftion, 37 H. 8. c. 17. 1 FL. e. 


I. f. I2. | 
| The marriage of prieſts lawful, 2 & 3 Ed. 6. c. 21. 5 
& 6 = 6. c. 12, and their children Jephichars, I 7a. h 
C, . fo gO. Heb Þe | 
The —_— authorized to appoint commiſſioners for 
exerciſe of eccleſiaſtical juriſdiftion, x El. c. 1. /. 18. 
Repealed 16 Car. 1. c. 11. 
radulent deeds to prevent remedy for dilapidations 


Leaſes by ſpiritual perſons for more than 21 $ 
three thws: ail ray 13 El. c.1o. ſc 0, MN. 
None ſhall retain any benefice not being a deacon at the 
leaſt, 13 El. c.12. 138 14 Car. 2. c. 4 5. 0 
Leaſes of benefices with cure ſhall endure no longer 
than while the teſfor is reſident, 13 El. c. 10. (made per- 
petual, 3 Car. 1. c. 4.) 14 £1. c. 11. [. 15, 16. "2 
Charges made upon benefices with cure ſhall be void, 
13 £l.c. 20. {t pins 3 | 
Bonds and covenants for the enjoyment of ſuch land 
of no more validity than leaſes, 14 El. c. 11. /. 15. 
18 El. c.11. f. 3. | $1 
- The ſtatute of Þ3 El. c. 10. not to extend to houſes in 
market-towns, &c. 14 El. c. 11. ſ. 179, 
Money recovered in dilapidations ſhall be employed in 
repairs, 14 El.c. 11. ſ. 18. | | W_- 
| ReſtriQtion to be obſerved in leaſes made by ecclefia- 
{tical perſons, 14 El. c. 11. /. 19. | | | 
Former leaſes muſt expire, or be ſurrendered within 
three years after granting a*new leaſe, 18 El.c. 11. 
Sequeſtration to go againſt an incumbent that has 
leaſed his benefice contrary to 13 £1. c, 20. 18 El, c. 11. 
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The power of biſhops to inflict firies or corporal pu- 
niſhment taken away, 16 Car. 1. c. 2. ip LO 
Diſabled to exerciſe temporal juriſdiftion, 13 Car.1. c. 
27. Repealed, 13 Car. 2. ft. 1.c. 2. | | 
Miniſters reſtored and confirmed, 12 Car. 2. £. 17, 
The ordinary juriſdiction of biſhops, Ec. reſtored, 1 3 
Car. 2. ft. 1. c. 12, PEE POR 
| The oath ex officio ſhall not be adminiftered, 13 Car. 2. 


or adminiſter the ſacrament, 


None to hold any gs 
» 13 & 14 Car. 2. c. 4. /. 13 


unleſs epiſcopally ordaine 
& 14. 

No difability to be incurred by any church cenſure in 
Scotland, 10 Ann. c. 7. f. 10. 

Eccleſiaſtical Jurisdiction, The doors of the 
Civil law, although laymen, &c. may exerciſe ecclefiaſti- 
cal juriſdiction, by ſtat. 37 Hen. B. c. 17. 

Eccleſiaſtical Laws, See Cangn and Eccleſiaſtical 
Courts, Tc 

Eccleſiaſtical Perſons, Are either regular or ſecular ; 
regular, are ſuch as lead a monaſtick life, under certain 
rules, and have vowed obedience, perpetual chaſtity, 
and wilful poverty : When a man is profeſſed in-any 
of the orders of religion, he is faid to be a man of ce- 
ligion, a regular or religious ; of this ſort are abbots, 
priors, monks, friars, &c. Secular are thoſe whoſe or- 
dinary converſation is among thoſe of the world, and 
profeſs to take upon them the cure. of fouls, and live not_ 
under any rule of religious orders : Such are biſhops, 
pariſh-prieſts, &c. Cowell, edit. 1727. See Ecclefiatti. 
cal Courts, &c. | | 

Eden, See Eluna, Rivers, | 

Eder, A ny Eder-breche, the treſpaſs of hedge- 
breaking. Sax. Zader-bryce, which occurs in the laws of 
King Alfred, c. 45. FOOT | ; 

Edeſkia,——Sciant guod ego Adam de Mohaut commiſ/i 
Domino Fohanni de Barker pro ſervitio ſuo totam terram 
cum edeſtiis, & cum omnibus fm, ſuis. Ex Regiſter. 
Priorat. de Wormley. Perhaps from Ayfiamenta, eaſe- 
ments. Blount ——_— that this word comes from des, 
and is uſed for buildings. | | 

Edia, ualiter quoque onera incumbentia Regi & 
Regno levias ad Ediam communitatis ſupportari runt, 
Henr. Knighton, lib. 5. The learned Du Foes fatter: 

| OED ws. 
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prets it aid, auxiliums But it is indeed meant of zaje, 
from the Saxon eath; and in We/tmorland they till fay 
eathy for eaſy. Cowell, edit. 1727. 
Edit, (Edi#ym) An ordinance or command 
tute, Lat. Law-Diet. | BY 
Edinburgh. A duty of exciſe continued to the town, ! 
Geor.c. 5. Q Geo. 1.c. 14. 1 Geo.'2, c, 22. 25 
rica 9. A charitable fund for inſurance from fire 
at Edinburgh'eſtabliſhed, 1 Geo. 2. c. 22 ſe. 4. The 
murder of Porfeous cenſured, 10 Geo. 2. c. 34 &:35; For 
erefting publick buildings, and improving the ftreets 
there, 26 Geo. 2. c. 36. For ſupplying the city with 
water, 29 Geo. 2. c. 74. OV. SDS 57 
Edmund's Bury. See Uilla Faultini.- 
Edyſtone rock, Its light-houſe, how rebuilt, 4 Ann, 
c. 20. 8 Ann. c. 17. 
_ Eele-fares, a/'as Eele:-vare, 25 Z. 8. is the fry or 
brood of eels. F>ECS ©2N | | 
Etfozcialiter, With military force. Tu ita efforciali- 
ter venis cum equis & armis. Mat, Parif. anno 1213. 
Etffoxciamentum, ( Aforciamentum,) A diſtreſs or in- 
quiſition. Abbas veniat per aliquem liberum hdminem at- 
tornatum ſuum, qualem preſentare voluerit ad efforciamen- 
tum curie tantum, Monaſt. tom. 1 p. 280. So in a char- 
ter of Edward 3. p. 832. Et tribus virgatis terre quietis 
de ſeftis curice & adventibus'& afforciamentis. 
Effractozes, (Lat.) Burglars, that break open. houſes 
to ſteal. Yui furandi cauſa domos effringunt, vel ſeſe car- 
 cere proripiunt ; etiam | ſerinia-expoliant. MS. 

Effuſio ſanguinis, The mul, fine, wite, or'penalt 
impoſed by the old Engli/h laws for the ſhedding of blood, 
which the King granted to many lords of manors. 'As 
among the privileges granted to the abbey of Glaſtonbury. 
a—_— Abbas & conventss habent namia vetita, huteſium le- 
watum, & effufionem ſanguinis. —— Cartular. Abbat. 
Glaſton, MS. fo. 87. a. | 
es, walks, or hedges; from the 


| ; a fla- 


. 


_ Efters, Ways, entri 
Sax. Efer, pof | | 
Eg9. enalty for taking eggs of ſwans or hawks, 
11x Hen. 7.c. 17. See Game, 


Egilde, The ſame with Gildum., 


Egyptians, (Zgyptiani,) We commonly call them | 


gypſies, and by our ſtatutes, and the laws of England, 
they are a counterfeit kihd of rogues, that being Engli/h 
or Well people, accompany themſelves together, diſgui- 
{ing themſelves in their habits, blacking their faces and 
bollek and framing to themſelves an unknown language, 
_ wander up and down, and under pretence of telling for- 
tunes, curing diſeaſes, and ſuch like, abuſing the igno- 
rant common people, by ſtealing all that is not too hotor 
too heavy for their carriage. Stat. 1 & 2 P.& MJ. c. 
4. and 5 Eliz. c. 20, Theſe are like thoſe whom the 
Htalians call cingari, ſpoken of by Franciſcus Leo in ſus 
Theſauro fori Ecclefiaſtici, part. prim, c. 13. Cowell, edit. 
1727. cy 

Toweiain To be puniſhed as vagabonds and ſturdy 
beggars, 39 Eliz. c. 4. ſett. 2. Perſons pretending to be. 
gyphes, or wandering in the habit of Egyptians, &c. to be 
deemed rogues and vagabonds, 17 Geo. 2. c. 5. ſect. 2 
See Felonies without clergy, and U{agrants,. | 

Elia, An iſland, an eyt, Sax. eage. Hence the names of 
places which end in ey, as Ramſey, is the iſland of rams ; 
Sheppey, is the iſland of ſheep. Mat. ary anno 833. 
Herſey, the iſland. of harts. Hence the French borrow 
their eau, water. Cowell, edit. 1 127: | . 

Ejecta, A woman raviſhed or deflowered. . Ejefus, 
a whoremonger. | Rex fundavit ditum hoſpitale ſuper de- 
cem rg; & dicunt quod diftt leprofi erant de ejeCtibus c- 
vitatis Lincoln. Mon. 2. tom. pag. 388. 

Ejectione cuſtodiae, ( Ejedtment de garde,) Is a writ : 
which lieth proppery againſt him who caſteth outthe guar-" 
dian from any land during the minority of the heir. Rey. ; 
Orig. fol. 227. PF. N. B. 139. Termes de la ley, verbo 
Gard. There are two other writs not unlike this ; the : 
one is termed Dreo:t de gard, or right of ward ; the other 
Raviſhment de gard, whiehſee in their places. 

Ejedtione firmae, Is a writ that lieth for the leſſee for 
term of years, that is caſt out before his term expired, 


E-.PÞE 


Ejeament, An ejectment is an ation for a leſſee fur 
years to recover a+ term when he is ouſted, and this 7x 
now generally made uſe of to recover the polleſſion of 
lands. Grzlbert's Law of Eject. 1. LE. 1 | 
-- An eje&ment is a mixed action, in which &leflte $5; 
years, when ouſted, ſhall recover his term, as alſo kjz 
damages. . 5. Co, 105. 9 Co. 77. | ; 

By the ancient law, lands and tenements were never 
recovercd in any perſonal action, but anciently the writs 
of entry and afſize were the uſual means for the recovery 
of the Paſeſfon, and theſe lay only againſt the Freeholder 
becauſe the eſtate for years was heretofore only a Drecari. 
ous poſſeſſion ; and therefore to have aCtions againſt ſuch 
perſons was to no purpoſe, becauſe ſuch terms were oe. 
nerally defeated or determined before any intricate title 
| could be decided ; and were ſuch precarious poſſeſſions 
with reſpect to the power that the owner of the freehold 
and inheritance had over them, that every ſuch leflce was 
looked upon only as his bailiff; and if ouſted, could only 
have recovered damages for the loſs of his poſleffion ; and 
if ouſted by his leſlor, he could only feck a remedy from 
his covenants. | | | 

Thus the law continued till the t4 Hen. 4. and then ic 
| began to be reſolved, that an habere facias poſſeſſionem 
would lie to recover the term itfelf. It ſeems that the 
long terms about this time had their beginning, which ta 
ſecure to themſelves, the lefſees ufed, when moleſted, to 
go into equity againſt the /eſſors for a ſpecific performance, 
and againſt ſtrangers, to have perpetual injuntions to quiet 
their poſſeſſions ; which drawing the buſineſs into the 
courts of equity, was probably one reaſon which obliged 
the courts of law to come to a reſolution, that they ſhould 
recover the land itſelf in an habere factas poſſeſſionem. 

As this reſolution brought on a new method of trial 
unknown befote to the Common law, it became uſual for 
a man that had a right of entry into any lands, to ſeal 
leaſes of ejeAment on the land, and then any perſon that 
next entred on the freehold was an ejeCtor ; but as this 
was a means of turning any man out of poſſeſſion, becauſe 
leſſee would recover his term without any notice to the 
tenant in poſſeſſion, therefore the courts of juſtice would 
not ſuffer that they ſhould loſe their poſſeflions without 
any opportunity to defend them ; wherefore the court 
made it a ſtanding rule, that no plaintiff ſhould procecd 
in ejectment to recover his lands againſt ſuch a feigned 
"__— without delivering the tenant in pofleflion a de- 
claration, and making him anejeCtor and proper defendant 
if he pleaſed. | 

This was a proper rule of court, and in its power to 
form, or otherwiſe the court would be made inftrumental 
in doing an injury to a third perſon, becauſe a declaration 
might otherwiſe be delivered to a f{tranger, a feint defence 
be made, and a verdict, judgment, and execution obtained 
without the tenant's having any notice of it ; but it is not 
to be doubted, but that ſuch wy! Gs were brought at hit 
againſt the rea] ejeCtor that reſided in the poſſeflion ; but 
becauſe any perſon that came into the land animo poſſidend!, 
was equally an <jector with him that reſided, the action un 
{trictneſs of law might be brought againſt him; but be- 
cauſe this, as has been ſaid, turned to the injury of the 
reſiding poſleſior, the rule was made, that he ſhould have - 
notice of it, and therefore they would not give judgment 
in ejectment, unlets an affidavit was made that the tenant 
in poſſeſſion was ſerved with a copy of the declaration. - 
But the ancient cuſtom was, that ſuch leaſes were actually 
to be ſealed and delivered, becauſe otherwiſe the plaintiff 
would maintain no title to the' term, and were alſo obliged 
to be ſealed on the land itſelf, becauſe it was maintenance 
to convey out of poſſeſſion, and therefore in relation to 
the quickneſs of the remedy, the affi/e had the advantage, 
becauſe none of this preparation was required beforehand; 
for the writ of afſize came down to the affizes, and the 
jury was there warned, the cauſe tried and-judgment given; 
yet the method in ejeqment, from the conveniency of the 
repeated trials, notwithſtanding the previous preparations, 
was generally preferred. | 

Thus it ſtood till the time of the Lord Chief'J. Rolls, 
and he invented the rule now ih uſe, which is, that if de- 


either by the leſſor or a ſtranger. Reg. Orig. fol. 227. 
F. N. B. fol. 220. 


 fendant comes into the room of the caſual ejefor, he 
ſhould 


f } B 


ſhould enter into a rule to confeſs leaſe, entry and oufter, 


and ſhould ſtand upon the z:tle wy This rule was rea- | 
fnable, becauſe when the plaintiff had made his /ea/e up- 

on the /and, any third perſon that came upon the land 

animo poſſidendi in ſtriftneſs of law was an ejeCtor ; there- 

fore, when any other ejector was placed in his ſtead, it 

was very reaſonable in the court to impoſe terms upon 

him, and therefore the proper terms were, that he ſhould 

not Rand on the proof of an qual entry, demiſe, and ac- 

tual ouſter, becauſe as this was no more than a form of 
bringing the title in queſtion, it was not fit that the plain- 

tiff ſhould be nonſuited for want of proving the formal 

demiſe ſet forth in the declaration, when the caſual ejec- 

tor would have let judgment go by default. £4. Ch. 

Bar. Gilb. Law of Ejef. 1, 2. 


Under this head is conſidered, 


1. Of what things an ejeftment will lie, and what ſhall 
be a ſufficient deſcription of them. 

2. Of the demiſe and right of entry in the leſſor of the 
plaintiff, and of the ouſter. | 

3. Of ng i | 
poſſeſſion, entring into the common rule, adding proper par- 
ties, and paying eo/ts. 


4. Of the plea and general iſſue, verdit, judgment and 
writ > Grid} in ejettment, | 
5. Of recovering the meſne profits, and of bringing a 


new or ſecond ejeetment. 


1. Of what things an ejeftment will lie, and what ſhall 
be a ſufficient deſcription of them. | 


An ejectment does not lie for a rent or common ap- 
pendant, or other things that lie merely in grant, becaufe, 
' theſe being incorporeal things are in their nature mviſfible, 
que neque tangi nec videri poſſunt, and therefore not in 
their nature capable of being delivered in execution, 
Cro. Car. 202. Cro. Fac. 146. Co. Lit. 9. a. 

So an eje&tment does not he de quodam rivulo, & que 
eurſu, called Locar in L. for rivulns five aquee curſus lies 
not in demand ; for non moratur, but is always flowing ; 
nor can execution by habere facias ſerſinam be made 
thereof, and therefore the ation ought to have been of 


fo many acres of land aqua coopert” : but if the land under | 
the river does not belong to the plaintiff, but the river | 
only, then upon a difturbance, the remedy is by action | 
1 Brownl. 142. S. C. | 


upon the caſe only. Yelv. 143. ; 
Poph. 167. $. C. cited, and fee Godb. 257. which ſeems 
contrary. 

So an ejefment does not lie de pannagio, becauſe this 
is only the maſts that fall from the trees which the ſwine 
feed on, and not part of the ſoil itſelf, as the herbage 1s, 
and is no more than the fruit which falls from the trees, 
which the ſwine have a right to feed on. 1 Lev. 212. 
2 $4. 416. S. C. adjudged. : 

But an ejeCtment lies of a boilary of falt, that is, where 
2 man hath no inheritance in the foil in which there is 
a well of ſalt water, but only a leaſe or grant of ſo many 
buckets of the water, as will ariſe (which are called the 
boilaries) and theſe are withheld from him, he may bring 
his ejement far ſo many boilaries as his grant was, Cre. 

ac, 150, 
Y 90 kb ejement lies for a coal-mine, becauſe it is not 
to be conſidered as a bare profit apprender ; but a coal- 
mine comprehends the ground or ſoil itſelf, which may 
| be delivered on the execution ; and though a man may 
have a right to the mine without any title to the ſoil, yet 
the mine itſelf being fixed in a certain place, tbe ſheriff 
has a thing certain before him, to deliver execution. 
Cro, Fac. 150. Noy 121. 8. C. 1 Rol. Rep. 483. S. C. 
cited, Hard. 57.8. C. cited to be adjudged, Carth. 277. 
4 Med. 143. Comb. 201. | 


An eje&ment lies pro prima tonſura, that is, if a man 
hath the grant of the firſt graſs that grows on the land 
every year, he may recover it in eje&tment of him that 
withholds it fram him ; for the graſs, or prima tonſura, 
is the beſt profit and grant of tke property ; and therefore 


ſerving the declaration ; notice to the tenant in| 


£& :] ® 


he that hath it ſhall be efteemed. the proprietor of the 
| land itſelf till the contrary be proved ; for the after-graſs 
| or ſeeding is in the nature of commonage; as therefore 
he, that hath the firſt graſs or tonſura, has the molt ſig- 
nal proce of the land, and may keep it longer or ſhorter 
on the land, according to the jeaſonableneſo of the year, 
It 1s but reaſonable to give him this remedy againſt the 
; perſon that ouſts him of it, eſpecially when it is a fixed 
determinate thing, which the ſheriff may put him in poſ- 
| ſeſſion of; which diſtinguiſhes it from a right of common 
; or other profit prender; for the commoner cannot aſſign 
 ANy ONE acre which he hath a right to ſeparate from the 
reſt of the commoners, whereas the grantee of the firſt 
graſs has in reality a right to the land itſelf till the crop 
be taken of ; for no man can enter on the land till that 


| be off, without being a treſpaſſer. Cro. Car. 262. 


So an ejectment lies pro herbagio, becauſe the herbage 


is the moſt ſignal profit of the ſoil, and the grantee hath 
at all times a right to enter and take it, Hard. 30Jo 


(401. 
90 an ejement lies 


ro paſtura centum oviiem, that is 
for ſ@ much land as will pa l * 


| teed one hundred ſheep. Dal. 


25» | 

\ Although tithes are eſteemed part of the incorporeal 
| inheritance, and by the Common law were only of ec- 
Cleſiaſtical conuſance ; yet being in the hands of lay pro- 
| Prietors are now conſidered as a temporal eſtate, Gr by 
the 32 H. B. cap. 7. it is provided, that every lay perſon 
having any eſtate of inheritance, frechold, right, term, 
or intereſt in tythes, and being thereof diflciſed, ouſted, 
wronged, or otherwiſe kept from the ſame, ſhall have 
his remedy in the courts of law for them in like manner 
as for lands ; and hence it is that an ejeQment lies for 
tithes. Cyo. Car. 30l. 1 Fon. 321. 

An ejeament lies =y reftoria, becauſe a rectory cone 
lifts of a church, glebe-lands and tithes. Latch. 62. 

It was formerly held, that an eje&ment did not lie 
þro capella, becauſe it was res facra, which was not de- 
miſable ; but now ſince they are become lay inheritances, 
they are recoverable in ejetment, as other lay eftates z 
| but it muſt be demanded by the name of a meſluage, or 
it 1s not formal. 11 Co. 25. Style 101, Dog. Pit. 
191. 1 Salk. 256. OS 

An eje&ment ths pos communia pafture generally, if 
joined with other lands. Stran. 54. | 

Ejectment lies for mountain in Ireland. Stran, 71. 

Ejectment lies de parte domus. Stran. 695. 

Ejectment lies not for a tenement. Stran. $34. 

Ejectment lies for Alder Carr in Norfolk. Stran. 1063. 

Ejectment lies for a beaſt-gate in Suffolk. Stran. 1084. 

Ejectment lies de minutis decimis. Ld. Raym. 784. 

In this aCtion the law requires, that the thing demand-_ 
ed be ſo particularly ſpecifed, that the ſheriff may cer- 
tainly know what to give the poſſeſſion of, if the plaintiff 
ſhould recover; for the judgment is in order to execution, 
and the judgment would be vain, if execution could not 
be had of the thing ſpecifically demanded ; but in this 
ation the judges aid not confine themſelves to thoſe rules 
which govern the franne, but allowed ſome things to be 
recovered in this aCtion, which could not be demanded in 
a precipe; becauſe ſince the eſtabliſhment of that real ac- 
tion, many things have been added and improved by art, 
and acquired new apellations that are perfe&ly underſtood 
now by the law, which are not found in the ancient law- 
| books; andas men begun to contract by new names which 
were not known in the old law, ſo it was reafonable to 
ſuffer the remedy to follow the nature of ſuch contracts, 
2 Bac. Abr. 168. | 

But the-judges did not extend this aCtion as far as they 
went in an aff becauſe the recognitors having the view 
of the thing demanded in the afliſe, muſt have more cer- 
tain knowledge of the thing demanded than could be given 
in ejectment. Dyer. 84. pl. 85. 

An ejeC&tment lies for an orchard, becauſe it is a word 
of a certain ſgnification, though in a precipe it muſt be 
demanded by the name of a garden; and it. being well 
enough underſtood, the ſherift may with certainty deliver 
it upon an execution. Noy 37. Cre. Eliz. 854. 8. C 
anal action, whezein damages, 


_— 


Vor. I. 


adjudged, becauſe bnt a per 
|." 56 


are 
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-the principal. 1 Rol. Rep. 55. 8. C. Cro. Fac, 654. 
Palm. 337+ S. P. adjudged, Hard. 55. 8. P. arg. 1, Lev. 
58. S. P. per Twiſden, ETD > kb 
| SoaneefAment lies of a ſtable, becauſe it is a word of 
a determinate ſignification, and may be delivered by the 
writ of execution. 1 Lev. 58, 

An ejectment of an houſe is good, tho'_ in Fatrng it 
ought to be demanded by the name of a meſluage ; be- 
cauſe the ejectment is an action of treſpaſs in its nature ; 
as a treſpaſs, wherefore he broke into the houſe, has been 
allowed ; ſo they allowed it good in ejeCtment, and the 
important and certain ſignification of. the word domus, or 
houſe, is well enough underſtood in the law; for in waſte 
the thing itfelf is recovered, beſides damages, and yet the 
action of waſte is given de domibus. Cro. Fac. 654. 
- 337. S. C. adjudged, and fee 3 Leo. 97. Hard. 


So an ejectment of a chamber in the ſecond ſtory of 
ſuch a houſe was held good, there being certainty enough 
to direct the ſheriff in the execution. 
iog. Hard. 57. 8. P. 

ut an ejectment de coquina, Anglice, a kitchen, is 
naught; for tho' the word is well enough underſtood, 
yet becauſe any chamber in. the houſe is applicable to that 
_ uſe, the ſherift hath not certainty enough to dire& him 
in the execution, in regard the Litchen may be changed 
between the judgment and execution. Noy 109. | 

An ejectment lies not for a cloſe, becauſe it is of an 
uncertain extent, nor will it mend the declaration, tho' 
the cloſe be called by a particular name, becauſe that alſo 
leaves the extent of it uncertain, ſo that the ſheriff can- 
not tell what quantity of land to deliver in execution ; 
and though the number of acres contained in the cloſe 
| ſhould be mentioned in the declaration, and be ſet forth 
to belong to a meſſuage, for which the ejetment was alſo 
brought ; yet even that hath been held too general, be- 
cauſe the nature and quality of the land is thereby left 
uncertain, ſo that the ſheriff is fill at a loſs what to 
deliver the poſleſfion of, as whether meadow, paſture, 
We. Godb. 53. 11 Co. 55. I Rol. Rep. 55, Bridg. 
99» bo: 

But an ejectment for a cloſe called D. containing three 
acres of land, is good, becauſe the quality of the land is 
mentioned, the word terra ſignifying in law arable land. 
Cro. Fac. 435. Palm. 102. 4 Mod. 98, 

An ejectment does not lie for a meſſuage and 40 acres 
_ of land, meadow and paſture thereto belonging, without 
diſtinguiſhing how much of one ſort, and how much of 
the other. Cro. Car. 573. 

An ejectment de uno meſſuagio ſrve tenemento is naught 
for the uncertainty of the word tenemento, being of a more 
extenſive ſignification than the word meſſuage, and conſe- 
quently uncertain what is demanded by the ejectment. 
Cro, Eliz. 186. 3 Leon. 228 $8. C. Poph. 197, 203. 
Noy 86. Cro. Fac. 125. Style 364.8. P. 1 Sid. 295. 
S. P. | 
But an ejeftment for a meſſuage or tenement called the 
Black Swan is good, becauſe the addition reduceth it to a 
certainty of a dwelling-houſe. 1 Sid. 295. 3 Med. 238. 
4 Med. 130. | | 

So an ejectment for a meſſuage or burgage in H. is 
good, becauſe both ſignify the ſame thing in a borough. 
Hard. 173. See Poph. 203. | 

An ejeEtment does not lie de rep9/itorio, becauſe it fig- 
nifies a voider or cupboard as well as warehouſe, and there- 
fore uncertain what is demanded ; but if it had been with 
an Anglice, a warehouſe ; this had confined it to that par- 
ticular thing. Cro. Car. 555. 1 Fon. 454. 

An eje&tment for one hundred acres of waſte, or pro 
. eentum acris montis, was held naught for the uncertainty, 
becauſe both waſte and mountain comprehended ſeveral 
ſorts of land ; but for one hundred acres of bogg is good, 
in Treland, becauſe the word there hath but one ſignifica- 
tion, and comprehends but one ſort of land. Hard. 57. 

The plaintitt in an ejectment declared upon the leaſe of 
a houſe, ten acres of land and twenty acres of meadow, 
by the name of a houſe and ten acres of meadow, be the 
ſame more or leſs, and had a verdict, but the judgment 
was arreſted ; for the declaration was ſa repugnant and 


3 Leon. 210, Noy 


1 Show. 364. 


uncertain, that even the verdiC&t could not help it, in re. 
gard the land mentioned in the declaration is of a different 
nature from that mentioned in the per nomen; beſides the 
number of acres is G different, that the words more x 
leſs cannot reduce it to any certainty, for it were unrea. 
ſonable to extend them to twenty acres more than was 
mentioned in the per nomen. Yelv. 166. 4 Mad, 143, 

An ejectment for a manor ſeems ill, without deſcribin 
the quantity and ſpecies of the Jand contained therein, 
Hetl. 146. Lit. Rep. 301. Latch bt. 

An ejectment brought for ten acres of wood, and ten 
acres of underwood ; this was inſiſted upon as a bis peti- 
tum in error, but diſallowed, becauſe plainly they are of 
different natures ; and thoſe who argued for the erfor ſeem- 
ed by their argument to have admitted it themſclyes, be. 
caule they iniifted that no ejectment lay of underwood, 
which muſt ſthew it muſt be of a different nature from 
wood; but that objection was diſallowed, becauſe the na- 
ture of underwood is ſo well underſtood in the law, fo that 
the ſheriff will have certainty enough to direct him in the 
execution. 2 Kol, Rep. 482. | | 

An ejectment was brought de caftro, villa & terris, 
without expreſſing the number and certainty of acres ; 
and it was held 1ll on a verdict, and a writ of error 
brought thereon, becauſe it was too generally demanded, 
and 1t was impoſſible tor the ſheriff to know what quanti= 
ty of land he muſt deliver upon the habere facias pr/jeſſu- 
nem, Yelv. 118. | | 
An ejectment de omnibus & omnimodis decimis in decem 
acris in D. without ſaying garbarum feeni, lane agnelli- 
rum, or ſome other certainty of the nature or quality of 
the tithes, is ill, as it would be for one hundred acres of 
land, without exprefling the ſeveral natures and qualities 


| of the land; for in this action the plaintitf muit be as 


particular and certain in his demand of them as he would 
be of land. 11 Co. 25, Moor $37. 1 Rol. Rep. 68. 

But in this ation the plaintiff is not obliged to ſet forth 
the quality of every ſort of tithe, as he muit do of every 
ſort of land, becauſe it is in its nature uncertain, the 
quantity depending intirely on the goodneſs and truit- 
tulneſs of the land and ſeaſons; and therefore an eject- 
ment pro quadam portione granorum & fani was held 
good, becauſe impoſlible to lay how much the quantity 
would be. 11 Co. 25. Hard. 57. Dyer 116. 

An ejectment for a certain place calicd 7he veſtry in 
D. is well enough, becauſe that place belonging to a 
church called a ve/try is perfecily known, and therefore 
the thing demanded is ſufficiently deſcribed to have exe- 
cution thereof. 3 Lev. 96. 

In ejectment in the county palatine of Durham, the 
plaintitf declared upon a demile de mineriis carbonum in 
parochia de D. generally, not ſaying how many mines, 
and had a verdict, and judgment, upon a writ of error 
brought in B, K. the error atiigned was in the declaration, 
becaule the uncertainty thereof ; for not ſetting forth the 
the number of coal-mines, fo as the ſheriff might know 
of how many to give poſleſſion ; and for this reaſon the 
court inclined, that the judgment was erroneous z but 
then the plaintiff produced ſeveral precedcuts in Durhan, 
and alledging that all the entries there in ejectments for 
coal-mines were the ſame as in this caſe, the judgment 
was affirmed, Carth. 277. 4 Med. 143. Comb. 201- 
I Salk. 255. 8. C. ; 


2. Of the demiſe and right of entry in the leſſor of the 
plaintiff, and of the ouſter. | 


Although by the modern practice the plaintiff is nof 
obliged to prove the leaſe mentioned in the declaration, 
for that is confelled by the rule of leaſe, entry, and oul- 
ter, which he is obliged to enter into; yet that being 
only deſigned for expedition in the trial of the right, 
and not to give the plaintiff a right of ation which h& 
had not at Jaw, therefore it muit "appear by the declara- 
tion, that the plaintiff had actually the poſlefſion, and 


was outted thereof by the defendant ; hence it is that 1t 


A. a leſſee for years, makes a leaſe to B. at will, and 
B. is Gone, A. cannot have this action upon that 
ouſter, becauſe though the poſleſſion of B, was in _e 

, | the 
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the poſſeſſion of A. yet the treſpaſs vi and armis, which 
is complained of in this ation, muſt be a ainſt the actual 
poſſeſſion, and that was in B. 2 Bac. Abr. 171. 
So if A. be a leſlee for years, the remainder to B. for 
ears, and A is ejected, and then his term expires, B. 
ſhall not have an eje&ment on the ouſter of A. becauſe the 
oflefion was not actually in him, and therefore he can- 
not complain of a treſpaſs done to another, 2 Bac. Abr. 


| | 
"Ol the leſſor of the plaintiff muſt have a right of 
entry when this aCtion is brought; for if his entry were 
taken away he is a diſſeiſor, and cannot enter to make a 
leaſe to try the title ; and therefore where tenant in tail 
makes a diſcontinuance, the iflue in tail is put to his for- 
medon, and cannot have his ejeftment, becauſe his entry 
by the diſcontinuance is taken away. 2 Bac, Abr. 171. 
Alſo by the ſtatute of limitations, 21 Fac. I. cap. 16. 
none ſhall make an entry into lands, but within twent 
years after their right or title, which ſhall firſt deſcend 
or accrue to them ; but this aCtion hath the uſual ſavings 
for infants, feme coverts, &c. which ſee under title 
]. imitations. | 
If a rent be granted in fee, or otherwiſe to A. with a 
clauſe of proviſo, in caſe it be in arrear, to enter and hold 
the land till this arrear be ſatisfied out of the - profits 
thereof, if the rent be in arrear, A. may recover the 
_ poſſeſſion in an ejectment ; for this proviſo creates an in- 
tereſt in the land to anſwer the rent ; and regularly, who- 
ever hath an intereſt may demiſe the ſame to another, 
and conſequently the perſon claiming wnder ſuch demiſe 
may maintain an ejectment ; and this is now a ſettled 
point where the rent is created by grant at Common 
law, or by way of uſe; but in caſe there muſt be an ac- 
tual entry made, becauſe the title of the land accrues by 
the grantee's entring Cre. Fae. 511. 1 Lev. 170. 1 Sid. 
223, 202, 344. +1 Saund. 112. Raym 135. | 
A. covenanted to ſtand ſeiſed of land to the value of 
100l. per annnm, to the uſe of himſelf for life, and after 
to the uſe of his daughters, who ſhould be unmarried at 
the time of his death, till they ſeverally ſhould receive 
| and levy 5001. apiece, the remainder to his ſon; A. 
died the 30 El:z. and the eldeſt ſon entred 42 El:z. the 
eldeſt daughter (there being four of them) brought an 
ejectment, but did not recover the lands, becauſe her 
entry was taken away, ſhe having paſled the time allowed 
her to enter and receive the profits ; otherwiſe ſhe might 
keep the other daughters out of the perception of 'the 
profits; for if the eldeſt daughter lets the ſon enjoy dur- 
ing the time the profits may be levied, ſhe lapies time, 
and muſt therefore have remedy againit the fon who re- 
ceived the profits in her prejudice, and cannot charge the 
land with her portion which is then onerated with por-- 
tions to be raiſed for the younger ſiſters. Cro. Eliz. 800, 
IS >: Ds 
'The plaintiff muſt lay the commencement of his ſup- 


poſed leaſe in his declaration to have been preceding the 


ouſter and ejeCtment by the defendant ; for though ſuch 

ouſter be a wrong, yet it can be no wrong to the plain- 
tiff if it was done before his title commenced, as where 
the plaintiff declared on a leaſe made the 27th of Apr, 
Anno primo Regis, and laid the ouſter by the defendant to 


be the 26th of April, Anno primo predit?, this was held. 


bad, becauſe it was plain the plaintiff had no title till the 
27th, and therefore that ouſter the 26th was no treſpaſs 
or injury to him, Law Ejefim. 70. Yelv. 182. 

So if the leaſe had been made 27 April, habend. a. 
dif 27 ApriÞ, virtute cujus the plaintiff entred, and was 
poſſeſſed till the defendant poftea eadem 27 die Aprulis did 
eject him, this is bad, becauſe the ejement was before 
the plaintiff*s title commenced, for the leaſe did not com- 
mence till the 28th of Apr1/. 
Cro, Fac. 135, 258. Cra. Fac. gb. cont. 

* But if the leaſe be made the 27th, habend. from thence- 
forth, there the ejeftment may be laid the 27th, becauſe 
the leaſe commences the 27th, and an ejectment may be 
the ſame' day the plaintiff's title commences. Cro. Fac. 
258. 5 Co. 1, WS 

But the law doth not neceſſarily oblige the plaintiff 
expreſsly to mention the day of the ouſter, ſo it appears 


1 Sid. 8.. 3 Med. 198. 
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to be after the term commenced, and before the a&tidi 
brought ; for where the declaration was on a demiſe the 
25th of March primo Regis for three years, by virtue - 
whereof the plaintiff entred, and was poſleſſed; until the 
defendant poſtea, viz. anno ſupradif?, entred and ejeted 
him, without ſpecifying the day of the eje&tment; this 
was held good in error; the action being commenced 
ſecunds Regis, and the ejement laid to be primo, it was 
plain from the declaration, the ouſter and cje&ment was 
after the plaintiff's title commenced, and before the ac- 
tion brought, and confeſſes the plaintiff had good cauſe 
of complaint, though he did not ſwear to the day the in- 
jury was done; Cyo, Fac. 311. 

Neither is the plaintiff, as it ſeems, neceſſarily oblige& 
to allege the particular day of his entry in the declara- 
tion ; and therefore where the plaintiff declared on a leaſe 
to commence at a future day, virtute cujus he entred, 
and was poſſeſſed till ejected by the defendant ; this was - 
held good on a' writ of error, brcwuts It is ſaid he entred 
by virtue of the leaſe; which could not be before it 
commenced, for he could not enter by virtue of the leaſe 
till the leaſe commenced ; aliter if the declaration had 
been pretextu cujus he entred, for the plaintiff might 
enter unlawfully, or before his time, under a pretence of 
the leaſe.” x Rol. Rep. 466. Latch 199. | 

The plaintiff declares in ejectment in the Common 
Pleas, and if after an imparlance (as the courſe of the 
court is) makes a ſecond declaration, in ſuch caſe if'the 
plaintiff by the firſt declaration ſhould lay the eje&ment 
and ouſter before the commencement of his term, or 
omit any matter of ſubſtance in the firſt declaration, 


| though the ſecond were right, and the ouſter were laid . 


after his term commenced ; yet the plaintiff ſhal] not 
recover, becauſe the declaration on the imparlance roll 
is the material one on which the aCtion is grounded, and 


| muſt be ſupported by it, and the plea roll is but a recital 


of the other, and-therefore ought to begin:with an alas 
prout patet, &c. Law Ejeam. 78, Gro, ; | + TP 
And though the declaration in law relates to the 
firſt day. of the term, becauſe the term is in law conſi- 
dered as one day, yet the plaintiff may declare on a leaſe 
made ſome time after the firſt'day of the term, and ſhal} 
recover thereon, but then it muſt appear to the court 
that the declaration was filed after the day of the com- 
mencement of the ſuppoſed leaſe; for otherwiſe the 
plaintiff, complains of an ejeftment before he had title 
and if the time of filing a bill were not examinable, the 
act of law, which makes the relation of bills to the firſt. 
day of the term, would be an act of injury to the plain- 
tift, and delay his right; for then a man eje&ted out of 
a leaſe made in term-time could not comaleln till term 
was over. 2 Vent. 174. 1 Sid. 432. | 
A declaration on a leaſe made the 6th of May, Anno 
79 of the King &c. ſetting forth, that the plaintiff was 


| poſleſied quouſque poſtea the defendant the 18th day gue 


dem menſis anno ſexto Fs ahargy ejected him ; this was ob- 
jected in arreſt of judgment, becauſe the eje&tment, as was 
inſiſted, was laid to be anno foxts, which was a year be- 
fore the commencement of the leaſe, that being laid to 


| begin the 6th of May, anno ſeptimo, but the declaration 


was allowed to be good to the court, becauſe the eject- 
ment was Jaid to be 18 ejuſdem menſis, which could not 
be, if it were done in the ſixth year, and therefore they 
rejected the word ſexto as inconſiſtent and void, Law 
Ejettm. 79, 80. See Carth. 401, 402. 

So where the declaration was of a leaſe 22d of May, 
habendum a primo die Maii tor three years, wvirtute cujus 
the plaintiff entred, and was poſlefled guouſque poſtea, 
viz. eodem die & anno, the defendant ejeed him ; this 
on a writ of error was allowed a good declaration, tho? 
it was inſiſted, that eodem die & anna muſt refer to the 
firſt day of May, which was the laſt antecedent, and 
then the ejectment was laid to be twenty-one days before 
the leaſe was made. Cro. Jac. 662. | 

The plaintiff in ejeament declared, that whereas F. 
S. by indenture the gth day of Fune, (without ſayin 
when it was made or delivered) did demiſe, Ec. babend 
'a die dat. figillationis & deliberationis indenture preditt, 


virtute cujus- the plaintiff entred, and was pofleſſed till 


| the 


the defendant the ſame day ouſted him; it was moved in. 


arreſt of judgment, that it was uncertain by the declara- 
tion when the term began, neither the day of the date, 
nor of the ſealing and delivery being mentioned in the 
declaration ; yet judgment was given for the plaintiff, 
becauſe after a verdid it ſhall be intended not only to 
bear date, but alſo be ſealed and delivered the day menti- 
oned in the declaration, which was the gth, for all deeds 
_ are preſumed to be delivered the day that they bear date 
till the contrary appear. Law Ejettm. 81. | 

But where the limitation of the leaſe is altogether un- 
certain, the plaintiff cannot recover, becauſe where the 
commencement of the leaſe is uncertain, the leaſe is void 
in itſelf, and then the plaintiff cannot have a title ; be- 
ſides the court cannot poſſibly perceive whether the eject - 
ment was before or after the plaintiff's title accrued, if 
ſuch uncertain leaſe could give him one; otherwiſe it is 
where the limitation or commencement is impoſſible ; 
for in ſuch caſe the leaſe commences from the delivery, 
as if it had no date, and then the court may JuCge whe- 
ther the ejecment is laid to be before or after the com- 
mencement ; but there is this further reaſon for the dif- 
ference ; for the impoſſible limitation is reje&ed, becauſe 
it could not be part of the agreement or contra&t ; but 
an uncertain limitation is part of the contra, but vi- 
itates the whole agreement, becauſe the court cannot re- 
duce it to any certainty. Law Ejeftm. 81. 

Thus were the plaintiff declared on a leaſe, habend. a 
die datus indenture predift. without mentioning an in- 
denture before; this was held bad for the uncertainty 
when the leaſe commenced. Hetl. 63. 

But if the plaintiff had declared on a demiſe to him 
per queddam feriptum obligat' habend. a die datus indent. 


predif. this had been good, becauſe the /criptam obliga- | 


forium ſhall be intended an indenture. 1 Vert. 137. 
 Keb. 796. | | | 
'The plaintiff declared on a leaſe of the fourth part of 


2 


_ a houſe, in four parts to be divided, by force of which ' 


he entred 2n tenement. predig. and was poſlefled till the. 
defendant czected him de texementzs 


underſtood of the whole houſe, and the leaſe was only of | 
the fourth part; but the objection was over-ruled, be- 
cauſe de tenementis predidt. thall be intended only of the 
fourth part of which the leaſe was made ; beſides it was 
but juſt he ſhould recover as much as he had title to, 
Hough he laid his ejectment for more. Law Ejectm. 82, 


> Ihe plaintiff declared on a demiſe the 16th day of 
Fanuary, by an indenture dated the ſecond day of Fa- 
nuary, without ſaying primo deliberat. the ſixteenth, yet 
the declaration was held good ; for though all indentures 
| ſhall be preſumed to be delivered the day they bare date, 
unleſs the contrary be ſhewn ; and that therefore this 
leafe muſt commence the ſecond day of January, which, 
_ If true, would be a different leafe from what the plaintiff 
declared upon ; yet in regard it declared on a demiſe the 
{ixteenth, it wi neceſlarily be intended that it was de- 
livered on the ſixteen, becauſe it cannot poſſibly be a | 
demiſe before the delivery, and therefore the delivery 
muſt neceflarily be intended the day the demiſe is faid to 
have been made, and not the day of the date of the in-. 
denture. Cro. Eliz. 890. Law Ejeftm. 83. 

But where the plaintiff does not make mention of an 

particular day when the demife was made, but only in. 

eneral ſays, that i: S. by his indenture bearing date the 
fr of January did demiſe to him, to that it doth not 
| appear by the plaintiff's own ſhewing, when the leaſe 
commenced, law in ſuch caſes conftrucs the delivery to 
have been the day it bears date; and fo the declaration 
was held to be good, and not void for the uncertainty of 
the commencement of the leaſe, as was objected; Cre. 
Eliz. 773. Law Ejettm. 83, 84. 

Though by the modern practice the plaintiff is not 
obliged to prove the Jeaſe mentioned in the declaration, 
for that is confeſſed by the rule, and by that means the 
miſchief of any variance between the leaſe decleared on 


ediftis; this was, 
objefted in error, and the plaintiff laid the ouſter to be | 
of more than by his leaſe he had a title to, for the} 
ouſter was de tenementis pradift. which at leaſt muſt be: 


y | Zenarem relates ; but the court held, that reddexds  finguia 
ſingulis, it was well enough. Carth. 224. Comb. 


and the leaſe produced, and proved en the trial, is 
avoided, which was a danger the plaintiff was expoſed 
to, and often gt pry in by the old method of proceed- 
ing; yet in the] modern practice the plaintiff muſt take 
care to declare on ſuch a leaſe as ſuits with his leflee's 
title; and therefore if there be ſeveral leſlors, and you 
lay the declaration guod demiſerunt, you muſt ſhew in 
them ſuch a title that they might demiſe the whole, for 
the word demiſerunt muſt be taken in pleading, accordin 

to the legal ſenſe it bears; and therefore, if any of the 


| leflors have not a legal intereſt in the whole premiſles, he 


cannot in law be faid to demiſe them; for it is only his 
confirmation where he is not concerned in intereſt, ayd 
therefore the confeſſion of this joint leaſe doth not help, 
becauſe you do not confeſs the title by the rule. Law 
Ejeftm. 84. Cro. Jac. 613. 2 Keb. 376. 

So where the plaintiff declared on a leaſe made by 4. 
and B. and it appears on the trial that A. was tenan: for 
life, remainder to B, in fee; this on a ſpecial verdi& 
was adjudged againſt the plaintiff, becauſe it could not 
be the leaſe both of A. and B. to paſs the land iz praſenti 
to the plaintiff, for during the life of A. it could be his 
leaſe only, becauſe he was the tenant in poſieſſion, and 
B.'s joining in the leaſee mounted only to a confirmation, 
but could paſs no intereſt during the life of A, and there. 
fore the allegation of the plaintiff, that A. and B. did 
demiſe was not proved. 6 Co. 14. b. 15. a Poph, 37, 
Co. Lit. 42. 1 fon, 305. 1 Kol. Rep. 299. Raym, 
142. 2 Jon. 1 37. 

If the plaintift declares on a leaſe made by 4. and B, 
and on the trial] it appears that they are tenants in com- 
mon, the plaintiff cannot recover ; but if 4. and B, had 
been jointenants, a joint leafe to the plaintiff had been 
ood, and he might have declared quod demijerunt; and 
reaſon of the difference is, that tenants in common 

are of ſeveral titles ; and therefore the freehold is ſeverat ; 
and if they be difleiſed, they ſhall be put to their ſeveral 
actions ; as therefore the lands of tenants in cemmon are 
to be conſidered as different eſtates depending upon diffe- 
rent titles, the plainti& ſhal] notrecover, becauſe that were | 
to allow the plaintiff to try two ſeveral and different titles 
in one iſſue at the ſame time; and therefore the plaintiff 
to make out his title muſt ſhew and prove that each de- 
miſed the whole to him, or elſe he doth net prove the de- 
claration, whereas the diſcovery of the tenancy in common 
proves the contrary ; and as they have different titles to 
a moiety only, ſo they could not each of them demiſe the 
whole ; but jointenants are ſeiſed per my & per tout, 
and they demiſe by one and the ſame title, and therefore 
each may be ſaid to demiſe the whole ; and as they muſt 


join in an action for any violation of their pofſeſhon, ſo 


for the ſame reaſon too their leſſee on their joint demiſe 
and coparcenets ſeem to ſtand on the ſame foundation and 
reaſon, becauſe both coming in as one heir, the poſſeſſion 
muſt be joint as that of jointenants.. 1 Show. Rep. 

In ejectment the plaintiff declared upon two demiſes 
of ſeveral lands by ſeveral parties, but laid only one ha- 
bendum, viz. habendum tenementa preditta fo demiſed by 
the aforeſaid ſeveral parties for ſeven years, and lays in 
his declaration, that the defendant entred into all the 
aforeſaid tenements, & ip/um (the plaintiff) a firma ſua 
predifa (in the ſingular number) gjecit & amovit ; and 
it was afligned for error, that the declaration was ill for 
want of another habendum. for that the verdi& is : 
neral, and *tis uncertaig to which demiſe the ſingle 


- 


190. 
2 Vent. 214. 

If the heir brings an ejement, and pending the ſuit 
his anceſtor dies, yct he thal! not recover, beeauſe every 
man mult recover according to the right ke had at the 
time of the action brought ; but during the life-time of 
the anceſtor the eje&tment was done, to him only, and 
therefore to be puniſhed by the anceſtor ; for one man 
connot complain in a court of juſtice of an injury done to 
another. Raym 463. | 

A leaſe made by a guardian to try the title of an infant 
ſeems good ; for though ſuch leaſe may be voidable as to 


the infant, yet a ſtranger cannot defeat it; and , =» 
| |  leflee 


E ] E 


leſſee ſhould not be allowed to maintain his ejectment on 
ſuch leaſe, the infancy would deprive the inor of that 
remedy of puniſhing the treſpaſler, which Cad of full 
age are intitled to, which were to _ the minor the 
common right and privilege of other ſubjects. Hard. 
% man may bring an eje&ment on a joint leaſe made by 
haron and feme, of the lands of the wife, ſo the leaſe be 
made by herſelf in perſon, whether it be by parol or 
indenture ; for the contracts of the wife relating to her 
own eſtate are but voidable during the coverture, that ſhe 
may have the benefit of them after the death of her huſ- 
band, if they ſhall be for her intereſt to confirm them ; 
and the hattand ought to join in the leaſe, becauſe they 
are conſidered in the law but as one perſon, and he hav- 
ing, during the coverture, an intereſt in the rn 
of his wife, both muſt join, and on ſuch joint leaſe eac 

may be ſaid to demiſe the whole, and the leflee may 
maintain His ejed&tment on ſuch demiſe, becauſe during 
the coverture he hath the power of her property; and 
therefore all his contracts relating to it are good during 
his life, becauſe his pleaſure muſt determine her who hath 
reſigned her will to him, but after his death ſhe may avoid 
the leaſe. 2 Co. 61. Cro. Fac. 332, 417, 017. Cre. 
Eliz. 470, 488. 7 
- But if the plaintiff declares on a joint leaſe by baron 
and feme, and the leaſe appears on the evitence to have 
been executed by a third perſon, by virtue of a letter of 
attorney from the huſband and wite, ſuch evidence wlll 
not maintain the declaration, becauſe the cannot delegate 
a power toa third perſon to at for her, who hath already 
devolved all power and authority on her huſband; and 
thereforc the letter of attorney being void as to the wife, 
it muſt remain as to the huſband only ; and hence it hath 
been held, that the leflee might in this caſe declare on 


that leaſe as the leaſe of the huſband only. Cro. Fac. 


617. 


Z. Of ſerving the declaration, notice to the tenant in poſ- 


ſeſfuon, entring into the common rule, adding proper parties, 
and paying coſts. | 


According to the modern practice there is regularly no 
neceflity of ſealing and delivering leaſes on the lands ; 
but the party who claims a title feigns a leaſe, and in the 
name of the feigned leilee delivers a declaration to the 


tenant in poſſeſſion in the name of the caſual ejector, 


who is alſo now ſome feigned perſon ; on this declaration 
there is notice to the tenant in poſleſſion in the caſual 
ejector's name. 2 Bac. Abr. 1061. 

It hath been holden, that the ſervice of the declaration 
ought to have been on the tenant himſelf, or his wife, 
ana that ſervice on any of his children or ſervants was 
not good (1 Salk 255, 256.) but now by the 4 Gee. 2. 
cap. 28. it is enafted, ** "That in all caſes between land- 
lord and tenant, as often as it ſhall happen, that one half 
year's rent ſhall be in arrear, and the landlord or leſlor, 
to whom the ſame is due, hath right by law to re-enter 
for the non-payment thereof, ſuch landlord or leffor ſhall 
and may wichout any formal demand or re-entry, ſerve 
a declaration in ejectment for the recovery of the demiſed 
premiſles ; or in caſe the ſame cannot be legally ſerved, 
or no tenant be in actual pofleflion of the premiſles, then 
to affix the ſame upon the door of any demiſed meſfſuage ; 


or in caſe ſuch eje&tment ſhall not be for the recovery of 
any meſſuage, then upon ſome notorious place of the lands, 
tenements or hereditaments compriſed in ſuch declaration 


in ejectment; and ſuch affixing ſhall be deemed legal 
ſervice thereof, which ſervice or affixing ſuch declaration 


in eje&tment, ſhall ſtand in the place or ſtead of a demand 
and re-entry, &c,” 


ſhall forthwith give notice thereof to his landlord, or his 
 bailiff or receiver, under penalty of forfeiting the value 


of three years improved rent of the premiſſes in the por 


ſeſſion of ſuch tenant, to the perſon of whom he holds ; 
to be recovered by aCtion of debt in any of his Majeſty's. 


courts of record at We/tminfter, or in the counties palatine 
Vor, I. | 


"—_— 


| 4br. 162. 
By ſtat. 11 Geo. 2. cap 12. ſea, 19, Every tenant, to | 
whom any declaration in eje&tment ſhall be delivered, 


8 3K 
of Cheſter, Lancaſter, and Durham, or in the courts of 
grand ſeflions in //ales. Mg. | 

Sect. 13. It ſhall be lawful for the. court where ſuch 
ejectment ſhall be brought, to ſuffer the landlords to make 
themſelves defendants, by joining with the tenants. to 
whom ſuch declaration. ſhall be Jalivered, in caſe they 
appear z but in caſe ſuch tenants neglect to appear, judg- 
ment ſhall be ſigned againſt the caſual ejetor ; bur? 
the landlord of any part of the tenements Sfire to appear 
by himſelf and enter into the rule the court ſhall permit 
ſuch landlord fo to do, and order a ſtay of executioa upon 
ſuch judgment againſt the caſual ejeCtor. | 

A landlord made defendant without his tenant may 
bring error and ſtay execution. Stran. 1241. 

After the declaration delivered, the plaintiff'z attorn 
(except as 1s above excepted by the ſtatute) is obliged to 
make oath that he delivered to F. D. tenant in poſleſ- 
lion of the premifles in queſtion, a true copy of the an- 
nexed declaration, with the beforementioned indorſement 


or ſuperſcription thereon, which ſaid indorſement;, &:, the 


deponent did then read to the ſaid , D. and acquainted 
him with the contents thereof. 2 Bac, Abr. 162. 

This affidavit is to be poſitive, that F. D. was tenant 
in poſleſſion, or that the defendant acknowledged himſelf 
to be ſo, becauſe no man ſhould be turned out of poſlefſion 
without a poſitive affidavit, on which he might charge 
the defendant with perjury. 2 Bar. Abr. 162. 

Upon this affidavit the plaintiff moves for judgment 
againſt the caſual ejefor, which-is always granted, un- 
leſs the defendant in due time enters into the common 
rule of*confefling leaſe, entry, and ouſter ; this rule being 
made with aſſent of parties, an attachment lies for non- 
performance of it, as for all other rules of court that are 
diſobeyed; and this is all the remedy which the parties 


on both ſides have for their coſts. 2 Bac. Abr. 162, 


1 Salk. 259. IR . | 
If there be ſeveral perſons that claim title, the rule 
may be drawn generally or particularly ; generally, that 
7. H. who claims title to the —_ in queſtion in his 
poileſion, ſhould be admitted defendant for ſuch meſſuage; 
and this puts a neceſſity on the plaintiff at the afſizes, to 
diſtinguiſh by proof, what tenements are in each defen- 
dant”s poſſeſſion, becauſe by the rule he is to confeſs leaſe, 
entry, and. ouſter, only for the lands in his poſleflion 
and if the plaintiff cannot diſtinguiſh by proof what te- 
nements are in each defendant's poſleflion, he can have 
no verdict againſt him, and conſequently no judgment, 
2 Bac. Abr. 162, | 
Or the rule may be drawn ſpecially, that F. H. who 
claims title to ſuch lands, expreſſing them particularly, 
ſhould be admitted defendant, and that ſuperſedes the 
neceflity of proof, that the lands are in his poſſeſſion; and 
if the defendant's attorney will not give a note of the par- 
ticulars of the land for which he was admitted defendant, 
the plaintiff may ſummon him before a judge, who will 
order the rule thus ſpecially to be drawn up, in caſe the 
party in poſſeſſion will admit himſelf to be defendagt. 2 
Bac. Abr. 162. | | 
The declaration againſt the caſual ejeQtor ought to be 
delivered before the eſſoin-day of the illuable term, when 
the cauſe is deſigned to be tried, and if one delivers an 
ejectment before the effoin-day of either of the two if- 
ſuable terms, the party is bound to plead without further 
notice, within eight days in that term ; but if the decla- 
ration be delivered before the eſſoin-day of Michaelmas or 
Eaſter term, which are no iſſuable terms, the party is not 
bound to plead without motion made, and a rule obtain- 
ed 1n thoſe reſpective terms ; and if that rule be pleaded 
before the common time in the iſſuable term, then there 
muſt be notice given of the rule, otherwiſe not, 2 Bac. 
Alſo. where the declaration was delivered after the ef 
ſoin-day of Michaelmas term, and the plaintiff let that 
term paſs without doing any thing, and alſo till the laſt 
day of Hilary term in like manner, when he moved far 
a rule to. plead, and for want of a plea ſigned Judgment 3 


the court held this to be a ſurprize upon the defendant, 


for when he let all Hilary term flip without doing- any 
thing, within which time he- might have had. a trial, he 
8P | FY ought 
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dught to have given freſh notice; as in caſe a man lets 
an aflizes paſs in a country cauſe without proceeding ; and 
for this reaſon will not appear ; the judgment was ſet 
aſide. 1 Salk. 257. | | 

If on the trial the defendant will not appear and con- 
feſs leaſe, entry and ouſter, the courſe is to call the de- 
fendant and his attorney, if he be within the rule, and 
then to call the plaintiff himſelf and nonſuit him, and 
then upon the return of the poſfea, judgment will be 
given againſt the caſual ejeftor, 2 Bac, Abr. 162, 163. 


If the plaintiff in eje&tment, who is but a nominal 
perſon, dies, yet the action ſhall not abate, becauſe if 


there be any other perſon of the ſame name, the court 
will intend him to be the perſon mentioned in the decla- 
ration, becauſe he is only nominal, and therefore, while 
there is any perſon of the name living, the leflor of the 
plaintiff, who is only concerned in the intereſt, may pro- 
ceed in the ſuit. 3 Keb. 7572. | 

Alſo if the plaintiff, who is only a truſtee for the leſſor, 
releaſes the action, he may be committed for the contempt. 
x Salk. 260. | 

The rule in the common pleas is, that the tenant in 


poſſeſſion ſhall forthwith appear and receive a declaration | 


and this ſuperſedes the neceſſity of an original writ, be- 
cauſe the tenant is to appear and receive a declaration, 
and therefore cannot take any advantage for want oi an 


original, unleſs in a writ of error; but when a writ of 


error is brought, they muſt file an original, unleſs it be 
after a verdict, when it is helped by the ſtatute 18 ZE/:z. 
Carth. 288, 289. | 
Alſo in the King's Bench, where a perſon may pro- 
ceed as well by original as by bill, there is no need of an 
original, nor of a /atitat, or bill of eje&ment ; but before 
there be any proceedings, common bail muſt be filed for 
the- caſual <zefor; alſo in caſe of writ of error, the 
party muſt file a bill of ejectment, beſides the plea roll, 
before the errors are aſſigned, 2 Show. Rep. 249. 5 
Mod. 333. © 
The court 
ter the declaration delivered, and hath enlarged the term 


where the cauſe hath been long in agitation, and judg- 


ment entred againſt the plaintiff after he is dead. 2 Bac. 
Abr. 163. 

No perſon is admitted to defend in ejetment, unleſs 
| he be tenant, and is or hath been in poſleffion, or receives 
the rent, becauſe it is an aft of champerty for any per- 
ſon to interpoſe to cover the poſſeſion with his title ; 
and if the party would make any perſon defendant with 
another, who was not concerned in the poſſeſſion of the 
tenements, this was a miſchief at Common law, becauſe 


recovering againſt one of the Jefendants, there was con- | 


ſequently no yn + for the ſtranger for his coſts ; but 
that is remedied by 8 & 9g IF. 3. cap. 10. whereby coſts 
are given to ſuch ftranger who 1s made defendant, unleſs 
the judge certifies immediately on the trial, that the 
plaintiff had a probable cauſe for making ſuch ſtranger 
defendant. 2 Bac. Abr, 163, 164. | 

| In ejectment, where there are two defendants for the 
ſame premiſles, and one appears and confeſſes leaſe, entry 
and ouſter, ard the other does not, the plaintiff cannot 
proceed againſt the other, but he muſt be nonſuited, be- 
cauſe both the defendants not admitting the demiſe, and 
_ the plaintiff not proving an actual entry and demiſe, he 
cannot maintain his declaration ; but if there appeared 
. any covin between ſuch perſon not appearing, and the 

leflor of the plaintiff, the court will ſtop the judgment 


againſt the caſual ear, for the part of him who ap-/ 


ared, and oblige him who did not, to releaſe the coſts, 
ecauſe a declaration was delivered to each of them for 


their reſpe&tive parts; and therefore where one does not] 


pay obedience to the rule, the plaintiff has judgment 
- oe the ejeftor for his part only. 1 Vent, 255, 2 


Vent. 195. 


And where there are ſeyera! defendants to whom the 


plaintiff delivers declarations that are ſeverally concerned 


1n intereſt, and the plaintiff moves to Join them all in 
et the court will not do it; but'the 


one declaration, 
plaintiff muſt deliver ſeveral declarations to each © 


them, becauſe each defendant muſt have a remedy for| 


_- 


hath changed the plaintiff in ejeftment af-, 


Ly 


| 


: 


E J E 
his coſts, which he could not have if they 
in a declaration, and the plaintiff preyailed 


one of them ; and by this means the plaintiff m 
a tenant of his own defendant with others 


were joined 
only againſt 
Ight have 


ſave the coſts, 2 Keb. 524. p27 Oe 


The parties by entring into the common rule are un 
der the power of the court, by virtue whereof the court 
awards coſts, which being taxed by the maſter, if qe 
manded of the party, and he refuſes to pay them the 
court on affidavit thereof will grant an attachment I 
Salk. 259. | 

And although the plaintiff in ejed&tment be but a no- 
minal perſon, yet if he be not to be found, or if he he 
not able to pay the coſts, the attorney or ſolicitor is lia. 
ble, or may be committed until he pay the coſts, or Pro« 
duce a plaintiff that is liable to pay them, 2 Lev. 66, 6 
Md. 309. 

Alſo it a ſtranger carries on a ſuit in another's name 
who vas a title, and yet is ſo poor that he cannot pay 
coſts, in caſc he fails; upon affidavit of this matter, the 
court will order ſuc. ; .xi5n, who carries on the ſuit, to 
pay coſts to the defendant, 1 Keb. $27. __ 

If zn infant delivers a declaration to the defendant 
ſome friend or guardian muſt be ſet up as plaintiff to an- 
{wer the defendant's' coſts ; but if ſuch perſon dies in- 
ſolvent, ſo that the defendant has no remedy by this 
rule, the infant himſelf muſt anſwer the coſts, becauſe 
the rvle was entred into for the infant's benefit; and 
even iniants muſt not diſturb the poſſeſſion of others by 
unlawful entries, without being puniſhed with coits. 23 
Bac. 164. | | 

If there be baron and feme leſſors in ejeAtment, 2nd 
one dies after entring into the rule, the ſurviving perſon 
is liable to pay colts, 2 Bac. Abr. 164. 

It ejectment be brought to be. tried at bar to bring a 
matter 1n queſtion, as the validity of a will, and a par- 
cel of land is inſerted in the declaration, which is not 
concerned in the queſtion, but to which the plaintiff 
hath undoubted right, and the defendant confeſles leaſe, 
entry, and ouſter for the whole, not obſerving this part; 
the plaintiff ſhall not on this account be excuſed from 
the coſts; but the court will give the defendant leaye 
to retract his confeſſion as to this parcel ; and fo it was 
done in a caſe where a parcel of copyhold land being in- 
ſerted in the declaration, which was not touched by the 
will, no ſurrender being made to the uſe of the will. 2 
Bac. Abr. 164, 165. | 


Leflor of plaintiff may pay the coſts to which of the 
defendants he pleaſes. Stran. 516. | EE 


4+ Of the plea and general iſſue, verdict, Judgment and 
writ of execution in ejettment. | 


The general rule in the iſſue in this action is, that 
whatſoever bars the right of entry is a bar to the plain- 
tiff*s title ; therefore the plaintiff muſt prove ſeiſin with- 
in twenty years in himſelf or his anceſtors, or you muſt 
prove a deed or ſeifin in the perſon that has a particular 
eſtate in the land, and that you claimed within twenty | 
years after the reverſion accrued ; or that you was an in- | 
fant, feme covert, non compos, impriſoned, or beyond the 
ſea, at the time when the title accrued. Law Ejed. 


89. | 

Fine and nonclaim, which take away the entry, are 
good pleas in this aCtion in bar«of the plaintiff's right of 
entry. 2 Bac. Abr. 177. 
| Accord is a good plea in ejetment, as is alſo ancient 
demeſne. qg Co. 57. | | 

No relie donio a tenant's refuſing to appear and . 
make defence in ejetment. Stran, 830. 

As the verdict is -the ground of judgment, it 
ought not to be entred for more land or different parcels 
than the defendant was found guilty of by the verdict; 
but a variance between the verdict and judgment, occa- 
ſioned by the miſpriſon or default of the clerk in enter- 
ing judgment, is not fatal, but hath been amended by 
the court after a writ of error brought ; as where the 
plaintiff had judgment quod recuperet terminum of a meſ- 
ſuage and ten acres of land, and "the verdict acquitted 

e 


| 


the defendant guoad the land, here the judgment was 
larger than the verdict, becauſe it appeared to be the 
miſpriſon, of the clerk, who had not purſued the verdict, 
which ought to have been his guide in making up the 
judgment, an no miſtake in point of law in giving the 
judzment ; therefore the party ought not to ſuffer for 
this miſpriſon, ſince the ſtatute of 8 FH. 6. cap. 12. 
gives the Judges, in affirmance of their judgment, power 
to amend and reform what in their diſcretion ſeems to be 
the miſpriſon of the clerks. 2 Bac. Abr. 177. 

If the plaintiff hath a verdict for all, the entry of the 
judgment is, that the plaintiff recuperet termini verſus 
def? de & in tenementis pred', & quod def” capiatur, 
F. N. B. 220. Cro. Eliz. 144. 

But if the judgment in eje&tment be entred quod recu- 
peret poſſeſſionem termini predift', this is as well as if 
it had been recuperet terminum pred, becauſe both ſignif! 
the ſame thing, the poſſeſſion itſelf being to be recovered 
on the habere facias poſſeſſunnem. Law Fefm. 94. 

And hence it 1s, that if the term expires pending the 
ſuit, the plaintiff cannot recover the poſlefſion, becauſe 
the court cannot give the plaintiff judgment for the land, 
when it appears upon the face of the record, that his title 
to it is determined ; yet he ſhall have his judgment for 
damages, becauſe the treſpaſs ſtil] remained. Sav. 28. 

In <zectment againſt baron and feme, the huſband was 
acquitted, and the wife found guilty ; the judgment was 
guod capiantur z and held good ; becauſe that is only for 
the fine, which the huſband muſt pay, for the wife can- 
not. Cro, Car. 406. | Ti 

If the defendant be acquitted in part, and judgment 
be entred guod def. fit quietus guoad, &c. that part where- 
of he is acquitted ; this is error, becauſe the judgment 
in this aCtion is not final, as in the writ of right, and 


- the judgment in this action doth not protect the defen- | 


dant from any further ſuit, but only quits againſt the 
title ſet up by the plaintiff in that action ; but fince it 


appears that the plaintiff's demand was groundleſs as to 
that part whereof the defendant was acquitted, the judg- 


ment as to that part muſt be ſet down to be guod def” eat 
inde fine die, the plaintiff as to that having no far- 


ther cauſe to detain him longer in court. Crs. Eliz. 763. 


If one of the defencants die after a verdiR, the plain- 
tiff ſhall have judgment againſt the ſurvivors, on his 
ſuggeſting the death of one on the roll; but then the 
' judgment muſt be entred as to the perſon deceaſed, quod 

quer* nil capiat, &c.. 2 Bac. Abr. 178. | 
If an eje&ment be brought againit baron and feme, 


and the plaintiff hath a verdict againſt both, and be- 


fore gudgrnent the huſband dies, the plaintiff may on 
the 

only becauſe this is a treſpaſs committed by the wife, 
and that therefore ſhe is puniſhable for her own a&, 
which is injurious to another ; but becauſe where the 
wife is found guilty of the eje&ment, ſhe muſt have ob- 


| tained that unlawful poſſeſſion, either jointly with her. 
huſband, and then it ſurvives, or elſe ſhe had the whole 


poſſeſſion in her own right, and in either caſe the plain- 


tiff may puniſh her, and recover the poſſeſſion, which is. 
wholly in her on the death of her huſband. 1 Rol. Rep. 


I4. Cro. Fac. 356. 


. 


Although after judgment the plaintiff is intitled to, 


y | /ronem, ſo that there muſt be a full and aCtual po 


hrs | | 
_ ought to moye the court for the ſcire facias, leſt the 
execution fhould be ſuſpended quia erronice emanavit af- 
ter the year, without the /cire facias. 1 Keb, 785, 6 
Med. 288. ESR 

So If the defendant brings a writ of error, and there- 
by hinders the plaintiff from taking his execution within 
the year; and the plaintiff in error is nonſuit, or the 
judgment affirmed, the defendant in error may proceed 
to execution after the year without a ſeire facias, be- 


| cauſe the writ of error was'a ſuperſedes to the execution, 


and the plaintiff muſt acquieice till he hears the Judgment 
above ; beſides; while the cauſe is depending on the writ 
of error, the cauſe is ſtil] ſub judice, whether the plain-' 
tiff ſhall recover the land, or not. '5 Co. 88. Cre: 
Eliz. 416. 2 Infl. 471. | 
The words of the writ are, Quod habere facias poſſeſ- 
| NG doko 
neu by the ſheriff, and conſequently all power neceſ- 
ary for this end muſt be given him; and therefore if 
the recovery be of a houſe, the ſheriff may juſtify 
breaking open the door, if he be denied entrance by the 
tenant, becauſe the writ cannot be otherwiſe executed. 
'5 Co. 91. b. Law Ejef. 108. | 
If the plaintiff recovers ſeveral meſſuages in the poſleſ- 
ſion of different perſons, the ſheriff muſt go to each 
houſe, and deliver the poſleſſion thereof ; and this is done 
by turning the tenants out of each of the houſes ; 
for the delivery of the poſſeſſion of one meſſuage, in the 
name of all, is not a good execution of the writ, becauſe 
the poſieſſion of one tenant is not the poſſeſſion of the 


other, but each hath his ſeveral poſleſion, Law £Ejea, 


108. 

But it ſeems by Rolls, that if all the meſſuages had 
been in poſſeſſion of one tenant, it had been ſufficient to 
give poſlefſion of one in the name of all ; but without 
doubt the ſureſt and beſt way is for the ſheriff to remove 
all the tenants intirely out of each houſe, and when the 


poſſeſſion is quitted, to deliver it to the plaintiff. x Rol, 


Abr. 886. 

If the ſheriff turns out all perſons he can find in the 
houſe, and gives the plaintiff, as he thinks, quiet poſ- 
ſeflion, and after the ſheriff is gone there appears Give 
perſons to be lurking in the houſe; this is no good exe- 


| cution, and therefore the plaintiff ſhall have a new habere 
| facias poſſeſſionem, becauſe he never had execution, 1 


Leon. 145. 

Where the recovery is of land, and there was more 
demanded than recovered, as ſuppoſe the demand had 
been for 500 acres, and a verdict and judgment only for 


| 100 acres, it ſeems doubtful how the ſheriff is to give 
uggeftion have a judgment againſt the wife, not. 


execution. Rolls ſays, It is ſufficient to give the plain- 
tiff poſſeſſion of two or three acres in the name of the 
whole ; and this indeed ſeems the ſafeſt way for the ſhe- 
riff, becauſe he does at his peril execute the writ ; and if 
he gives poſleflion of any land not recovered, and not in 
the habere facias poſſeſſionem, he is a treſpaſſer, and ſhall be 
puniſhed in an action of treſpaſs ; but in regard the ha- 
bere factas is to give the plaintiff the benefit of his 
judgment, and that cannot be done without an actual 
poſlefſion be given of the whole quantity, it hath been 


| held by others, that the ſheriff does not diſcharge his 


| duty by giving one acre in the name of all; but he 
and may fue out the writ of Habere facias poſſeſſionem ; 


yet if he neglects to ſue out execution within a year af- 


ought in ſuch caſe to ſet forth all the acres particularly ; 
for to have it otherwiſe would be to leave the execution 
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ter the judgment, he muſt bring a ſcire F ep as on all | uncertain, and conſequently not to give the plaintiff the 
Other judgments, otherwiſe the court will award a writ || full benefit and advantage of his judgment ; but note, at 
of reſtitution quza erronice emanavit. 2 Bac. Abr. 178. | this-day the praQtice is for the plaintiff to give the ſheriff 
But if the plaintiff hath a Jorgnnnt, with ſtay of || ſecurity to indemnify him from the defendant, and then 
execution for a year, he may, after the year, take out his | the ſheriff to give execution of what the plaintiff de- 
execution without 'the ſcire facias, becauſe the delay is | mands. 2 Bac. Abr. 179. : 
with the conſent of parties, and in favour of the de-/] If the execution goes to the ſheriff for twenty acres, 
fendant ; and the indulgence of the plaintiff ſhall not |} it ſeems the ſheriff muſt give twenty acres, according to | 
turn to his prejudice, nor ought the defendant to be al- {| the common eſtimation of the county where the lands lie. 
lowed any advantage of it, when it appears to be done || 1 Rol. Rep. 410. | 
for his advantage, and at his inſtance. 6 Mod. 288. 1 And here it is further obſervable, that this writ of ex- 
Rol. Rep. 104. - FELT _ jÞecution is only returnable at the eleQion of the plaintiff ; 
But it ſeems this delay of execution, 'being only+the|[-and the court, at the inſtance of the defendant, will not 
compromiſe or agreement of the parties, -is 'never entred || dire& the -writ to-be returned ; this ſeems to be left to 
on the roll; and therefore after- the -year the plaintiff |]-the cboice'of the plaintiff, and he may take CEVINE | 
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for his advantage, in order to have the full benefit of his 
judgment; and the way to that is, to ſuffer him to renew 
the execution at his pleaſure till a new execution be had; 
but the plaintiff cannot renew execution after one habere 
facias is returned and filed, becauſe it then appears on 
record, that the plaintiff hath had the benefit of his ſuit ; 
and then the new execution is but a&um agere, and con- 
ſequently ſuperfluous ; and therefore the court will not 
oblige the ſheriff to make any return, but at the deſire of 
the plaintiff. x Rol. Abr. 886. 
Rep. 353- Palm. at 2 Brownl. 253. 6 Mod. 27. 

If a writ be returned by the ſheriff, though not filed, 
it ſeems no new habere facias ſhall iſlue, becauſe when 
the return is made, it becomes a record, which the court 
then becomes intitled to. 2 Brownl. 2106. 


2 Keb. 245. 1 Rol. 


But where the writ is neither returned nor filed, there 


is no act of record, by which it appears to the court that 
the plaintiff hath had any benefit by his judgment ;- and 
there upon a ſuggeſtion, that vic? non mr/it breve, the plain- 
tiff is intitled to a new writ, becauſe the omiſſion of the 
officer ſhall not turn to the plaintift*s delay or prejudice ; 
but the new writ cannot ie till the return of the firſt 
writ be out ; becauſe till the return be paſt non con/tat to 
the court but the ſheriff may do his duty, and the. plain- 
tiff thereby have the full benefit of his judgment, and 
then there can be no occaſion for a new habere factas. 
Palm. 289. $65 

If the officer be diſturbed in the execution of the writ, 
\ on an affidavit the court will grant an attachment againſt 
the party, whether he be the defendant or a ftranger, 
becauſe the writ is the proceſs of the court, and any dif- 
turbance given to the execution of it, is a contempt to 
the authority of the court from whence it iſtues, and as 
ſuch will be puniſhed by the court. "The proceſs is not 
underſtood to be executed, nor the execution compleat, 
till the ſheriff and his officer be gone, and the plaintiff 
left in quiet potleſhon. 6 Mod. 27. | 

But after the polleſſion given, either on habere facias 
poſſeſſionem, or agreement of the parties, the law ſeems to 
make a difference where the plaintiff is turned out of 


poſſeſſion by the defendant, and where by a ſtranger ;. 


where it is done by the defendant himſelf, the plaintiff 


may have either a new habere facias or an attachment, 


becauſe the defendant himſelf ſhall never by his own act 
keep poſſeſſion, which the plaintiff received from him 
by due courſe of law ; but where a ſtranger turns the 
| ings out of poſleſhon after the execution fully exe- 
cuted, the plaintiff is put to his new action upon an 
indictment of forcibly entry, where the force will be 

uniſhed, becauſe the title was never tried between the 
plaintiff and the ſtranger ; and he may claim the land by 
title paramount the plaintiff, or he may come in under 
him, and then the recovery and execution in the former 
action ought not to hinder the ſtranger from keeping that 
poſlefion which he may have a right to; and if the law 
were otherwiſe, the plaintiff might by virtue of a new 
habere facias turn out even his own tenants, who come 
in after the execution executed ; whereas the poſieflion 
was given him only againſt the defendant in the action, 
and not againſt others not parties to the ſuit, 1 Keb. 


Sa in the caſe of Fortune and Johnſon, the court 
was moved for an attachment againſt Fohnſon, for ejecting 
one who had been put into poſleſlion by an habere facias; 
but becauſe it appeared that Fohnſon claimed under an 
\ elder judgment, the court would not make any rule in it, 
becauſe it was title againſt title, and therefore left them 
to take their courſe at law. Style 318. W 4 

The plaintiff had judgment in eje&ment, and by 
agreement afterwards, the defendant was to hold the 
land for the reſidue of his term, and held it accordingly 
for ſome time ;- and the plaintiff took an habere facias and 
executes it; the defendant moved the court for reſtitution 
on the agreement, but the court would not grant it, .but 
| left the defendant to his aftion on the-caſe on the agree- 
ment, for the judgment was entred abſolutely ; but if 
the judgment had been entred a ceſſet executio for ſuch a 
time, there, if the plaintiff takes execution within the 
time the defendant {hall have reſtitution ; becauſe the. 


E 1k | 
judgment was entred with this limitation, that the 
tiff ſhould not have the fruit of it till ſuch a time ; hut 
quere, how this appears to the court, ſince it ſeem: the 
ceſſet executio is not entered on the roll]; the differtnce 
ſeems to be between a judgment by confeſſion, and a 
judgment on verdiCt, where the former is given with a 
ceſſet executio ; if the execution be afterwards taken con. 
trary to the agreement, the court will ſet it aſide, and 
lay the the attorney by the heels; but where judgment is 
g1ven on verdict, there the verdict is the foot and ground 
of the judgment, and the court will not take notice of 
the ſubſequent agreement of the parties, but leaye them 
to their remedy. Style 408, Law Ejettm, 115, 


5. Of recovering the meſne profits, and of bringing a 


plain- 


new or ſecond ejeetment. 


A]though in ejectment, the plaintiff, if he prevails, is 
to recover damages; yet the damages that he hath ſuf. 
tained by being kept out of the meſne profits, are not 
recoverable in this a&tion, becauſe it is never laid with a 
continuando, and therefore comprehends only the damages 
ſuſtained in that particular act of ouſter complained of 
but does not extend to the meſne profits that were taken 
during the whole ouſter, ſince every aCtis a new treſpaſs, 
2 Bac. Abr. 181. | 

But where a perſon recovers in ejetment, he ma 
bring an action of treſpaſs for the meine profits, and re- 
cover the ſame from the time of the defendant's entry 
laid in tRe declaration; and at the trial it is ſaid not to 
be neceflary to prove any entry of the defendant, becauſe: 
the defendant doth in the rule confeſs leaſe, entry and 
ouſter; alſo the entry of the defendant is found by the 
recovery in ejectment againſt him. 2 Bac. Abr. 181. 

If treſpaſs . be brought for the meſne profits, and the 
action is brought againſt a ſtranger to the former yer- 
dict, it muſt be brought in the leſſor's name, and the 
title may be ſtood upon, for there was no leaſe, and no 
reaſon for an eſtoppel ; but if it be brought againſt the 
defendant in ejectment in the lefſee's name, there the 
verdict ſhall be concluſive evidence, and ſhall bind the 
:eflor of the plaintiff, though no party to the record 
and in this caſe it is ſufficient to proye the value of the 
meſne profits, without entring into the title. 1 Sid, 293. 
1 Keb. 944. 0 | | 

One of the advantages. attending this action is, that 
a man may have a remedy zoties quoties, in being allowed 
to bring as many ejectments as he pleaſes; which has 
ſometimes proved a very great miſchief, but is yet with- 
out remedy ; for though it has been ſometimes attempted 
in Chancery, after three or four cje&tments, by a bill of 
peace, to eſtabliſh the prevailing party's title ; yet it 
hath been always denied to alter the- courſe of the law, 
for that every termor may have an eje&tment, and every 
new ejectment ſuppoſes a new demiſe z and the coſts in 
ejectment are a recompence for the trouble and charge to 
which the poſleſfor is put; but where the ſuit begins in 
Chancery for relief touching pretended incumbrances on 
the title of lands, and the court has ordered the defen- 
dant to purſue an ejectment at law, there, after one or 
two ejectments tried, and the title ſettled to the fatis- 
faction of the court, the court hath ordered a perpetual 
injunction againſt the defendant, becauſe there the ſuit is 
firſt attached in that court, and never began at law ; and 
ſuch precedent incumbrances appearing to be fradulent 
and inequitable againſt the poſleſlor, it is within the 
compaſs of the court to relieye againſt it. 2 Bac. Abr. 
182. , | | op 

If a man has a verdict in e<jectment, and coſts taxed, 
and an attachment iſſues for non-payment of the colts, 
the defendant ſhall not have an ejectment againſt the 
plaintiff in the ſame court till he hath paid coſts ; but 
he may proceed in ejectment in another court without 
coſts paid; the reaſon is, becauſe the ſame court will ſee | 
an obedience paid.to their rules before they will ſuffer 
the diſobedient perſon to proceed in a cauſe of. the fams 
kind ; but another court cannot take cognizance of the 
rules of a diſtant court;: but every court can inforce 


obedience to its own rules, 1 $id. 379. 
| | Where 


E.] E 


| Where judgment is obtained againſt the caſual ejeCtor, 
the party in poſſeſſion may controvert the title in an ac- 
tion for the meſne profits. Stran. 960. pe 
No new ejectment ſhall be brought by the defendant 
after recovery againſt him, till he has quitted the poſleſ- 
fion, or the tenants have attorned to the plaintiff ; ſo 
that he be in poſſeſſion, 'and the defendant out. 1 Salk. 
258. | 
"No new ejetment ſhall be brought till coſts paid of 
the firſt. Stran. 548. | | | 
Where there is judgment for the defendant in eje&- 
ment, coſts ſhall be paid before a new one brought, 
$tran. $54»: | | 
Proceedings not ſtayed till payment of coſts, in a 
former ejetment, unleſs there has been vexation. Stran. 
081, oy ; 
Proceedings ſtayed in a ſecond eje&tment, &c. the 
leffors not being liable to the former coſts. Stran. 1152. 
For more matter. on this ſubject, ſee g Vin. Abr. gnd 
2 Bac. Abr, tit, Ejectment. | | 


Proceedings on an action of treſpaſs in eje&tment, by 
original, in the King's Bench, 


1. The original writ. 


_ 


EORGE the Third, by the grace of Ged, of Great 


Britain, France, and Ireland, King, Defender of 


the Faith, and ſo forth; to the ſheriff of Berkſhire, 
_ greeting. If Richard Smith hall give you ecnrity of pro- 
feeuting his claim, then put by gage and ſafe pledges Wil- 


liam Stiles, /ate of agg gentleman, ſo that he be be-' 


fare us on the morrow of All-Souls, whereſvever we ſhall 
then be in England, to ſhew wherefore with force and arms 
he entred into one meſſuage, with the appurtenances, in 
Sutton, «hich John Rogers, eſquire, hath demiſed to the 
aforeſaid Richard, ao a term which is not yet expired, and 
efted him from his ſaid farm, and other enormities to 
| bim did, to the great damage of the ſaid Richard, and 

againſt our peace. And have you there the names of the 


pledges, and this writ, Witneſs Ourſelves at Weſtminſter, 
the —— day of —————, in the ———— year of our 


Fans.” . 
Sd. ohn Doe. 


Pledges of proſecution, { apron Rae. 


Sheriff's return: 


The within named ///l;am Stiles Fohn Den. 
is a:tached by pledges, Richard Sen. 


2. Copy of the declaration againſt the caſual ejeCtor ; 
who gives notice thereupon tv the tenant in poſleſſion. 


—, the ———— of King George the Third. 


| Berks, 7 Wlliam Stiles, late of Newbury, in the ſaid 


_ towit, county, gentleman, was attached to anſwer 


zo Richard Smith, of a plea, wherefore with force and arms 


he entred into one meſſuage, with the appurtenances, in Sut- 


ton, in the county aforeſaid, which John Rogers, eſquire, | 
demiſed to the ſaid Richard Smith, for a term which is not 
yet expired, and ejected him from his ſaid farm, and other | 


wrengs to him did, to the great damage of yr? ng Ri- 
chai, and againſt the peace of the Lord the King, 8c. 
And whereupon the ſaid Richard, by Robert Martin his 
attorney complains, that whereas the ſaid John Rogers, on 
the day of ——=—, in the ——— year of the 
Lord the King that now is, at Sutton aforeſaid, had demi- 
ſed to the ſame Richard the tenement aforeſaid, with the 
appurtenances, To have and to hold the ſaid tenement, with 
the appurtenances, to the ſaid Richard and his ins from 
the feaſt of Saint Michael the Archangel then la/? paſt, 
to the end and term of five years from thence next following, 
and fully to be complete and ended, by virtue of which de- 
miſe the ſaid Richard entred into the ſaid tenement, with 


the appurtenances, and was thereof poſſeſſed ; and, the ſaid 


Richard being ſo poſſeſed thereof, the , aid William after- 
wards, that 15 to ſay, on the ſaid 
Vert. 1. | y ; 


day of " 


my ſtead ; otherwiſe I ſhall 
and you will be turned out of poſſeſſion. 


Tand ouſter, and inſiſt upon 


| zry, and ouſter, and by reaſon t 


| And it is further ordered, that, if upon tl 


E'J E 


in the faid —»—= year, with force and arms, that is. ty 
| /ay, with ſwords, fanvhs and knives, entred into the ſaif 


tenement, with the appurtenances, which the ſaid John 
Rogers demiſed to the ſaid Richard'in form aforeſaid, for 
the term aforeſaid, which is not yet expired, and ejefted 
the ſaid Richard out of his ſaid farm, and other wrongs ts 
him did, ta the great damage of the ſaid Richard, and 
againſt the peace of the ſaid Lord the King; whereby the 
ſaid Richard ſaith, that he is injured and damaged to the 


| value of twenty pounds ; and thereupon he brings his ſuit, &c. 


Martin, for the plaintiff. } pledges of pro- # Fohn Dae. 
Peters, for the defendant. } | Oe (OS: 


| Mr, George Saunders. 
I AM informed that you are in Pſeſfion of, or claim title 


to, the premiſſes mentioned in this declaration of ejett- 
ment, or to ſome part thereof; and I, being ſued in this 
aztion as a caſual ejeftor, and having no claim or title to the 
ſame, as adviſe you to appear next Hillary term in his Ma- 
Jefty's court of King's Bench at Weſtminſter, by ſome attor- 
ney of that court, and then and there, by a rule to be made 
of the ſame court, to -_ yourſelf to be made defendant in 


{6 40 7 to be againſt me, 
Your loving friend, 
| WillianvStfles, 
3; The tule of court, 


year of King George 


n——_—, in the 


the Third. 


Berks, I T is ordered by the court, by the afent of bath 
to wit. parties, and their attorneys, that George 
Saunders gentleman, may be made fondant in the place of 
the now defendant William Stiles, and ſhall immediately 
appear to the plaintiff*s ation, and hall receive a declara- 
tion in a plea of treſpaſs and ejettment of the tenements in 
queſtion, and ſhall immediately plead thereto, Not guilty, 
And, upon the trial of the ſue, ſhall confeſs. ws oe entry, 

is title only. And if, upon 
trial of the iſſue, the ſaid Soooggs do not op leaſe, en- 
ereof the þ 4 why" 
proſecute his writ, then the taxation of cofts upon ſuch non- 
proſs ſhall ceaſe, and the ſaid George ſhall pay ſuch coſts 
to the plaintif as by the court of our Lord the King here 


| /hall be taxed and adjudged for ſuch his «pg in non-per- 


formance of this rule ; and judgment ſhall be entred againſt 
the Jo illiam Stiles, now the caſual  pqparke by default. 

e trial of the ſaid 
iſſue a verdift ſhall be given for the defendant, or if the 
plaintiff ſhall not proſecute his writ, upon any other cauſe, 
than for the not confeſſing leaſe, entry, and ouſter as afore- 


ſaid, then the {or of the plaintiff ſhall pay coſts, if the 


plaintiff himſelf 


* Martin, for the plaintiff, Irs 
Newman, for the defendant. _ By the Court. 


4+ The record. 


th not pay them. _ 


Pleas before the Lord the King at W/e/tmin/ter, of the 
term of Saint H:/lary in the year of the reign 
of the Lord George the Third, by the grace of God, 
of Great Britain, France and Ireland, King, Defen- 
der of the Faith, &c. | 


Berks, | 

to wit, county aforeſaid,. gentleman, was attached ta 
anſwer Richard Smith, of a plea, wherefore with force 
and arms he entred into one meſſuage, with the appurtenances, 


in Sutton, which John Rogers, eſquire, hath demiſed ta © 


the ſaid Richard Fug a term which 1s not yet expired, and 
ejetted him from his ſaid farm, and other wrongs to him 


did, to the gm damage of the faid Richard, and againſt - 
f 8 C We” 


the 


. 
1 
= ” 
1 
+4 
Fl 
F 
Fs © 
g 1 ' 
E. | 
s > 
Cf 
BY 
2M; 
o T1 
7 
TW 
E ) 
1:8 
ni 
| % 
43208 
1: 
Fr 
[7 
- Ft 
+] 
$6; 7 
-] 
4 3 
15 
. 
br 
£1 
} 
x . 
j 
k.. 
"- 
4 
0 j 
r= 
= 
18 
: "1 
». 
"4 . 
2+ a 
bs 
8 
4 
+ If 
Þ 
| 
1 [ 
- ll 
1 
&. j 
— FY F 
Fo 3 
$ f 
im 
$42 
\ 
+1 
= 
3 
. =" 
1 
© | F 
= 
T 
"Ty 1 
3 
$7 z 
$55 © 
: I * 
v1 
£39 
i 
7 
4 
»; 
yp. 
,. 
: P 
. 
$ 
33 
I: 3 
* 3 
F ; 
; 3: 
: 218 
4 
: 3 o 
2 A 
T4 } 
I! 
d.; : 
++ 
F231 \ 
38 
©» 4 
270 
2 WA 
: S 
BY 
3 
38} 
4B 
.0 ? 
F 
. PST 
x! c 
£1 
21 
» 
4A 
_-IY 
& 7. 
bp. - s* 
F< 
209 
# 3 | 
727 
ay F 
. 
WET. . - 
[ 
+4 
72 £ 
bud 
7 
2 
We. 
8 
-- 
39g 
” "7 
*5 
® 
D '**} 
+71 
$7 
4$ 
$}- 
$3. 
7 
= 
4 
« 
| 4 3” 
p 
i | 
1335 
.. + 
ey 
+6 q 
£$ +5 
'£ : 
. F-- 
k 
18 
= 
_ [ 
'FF 
L 4 
4 
x 4 T.- 
'; 3 
4 ; q 
4] * 
as J | a 
«Y. 
by L 
1] 
F 
3 | 
c "4 
= 
#Fi 
: 1 
| 
3 
I 
o 6 
o ; 
a: 
* 86 
\| 
% 
I S.- 
£5 


EORGE Saunders, late. of Sutton in the 


rs 7.4x07 
- ha = << 
by ont Roe A AE II 


 gven to the parties aforeſat 


oo came, | ſent here t 
, 


E J] E 


the peace © the lord the King that now is. And whereupon 


the ſaid Richard by Robert Martin hrs attorney complains, 
that whereas the ſaid John Rogers on the 0 

— in the year of tha reign of the lord the King that 
now is, at Sutton aforeſaid, had demiſed to the ſame 
Richard the tenement s pogo with the appurtenances, to 
have and to hold the ſaid tenement with the appurtenances to 
the ſaid Richard and his aſſigns, from the feaft of Saint 
Michael the archangel then laſt paſt, to the end and term 0 


five years from thence next following and fully to be com- 
pleat and ended ; by virtue of which demiſe the ſaid Richard 
entred into the ſaid tenement, with the appurtenances, and 
was thereof oh; ed; and the ſaid Richard being ſo poſ- 
ſefſed thereof, the ſaid George afterwards, that is to ſay, 
on the day 0 in the ſaid —— year, with force 
and arms, that ts to ſay, with ſwords, ſtaves, and knives, 
entred into the faid tenement, with the pm which 
the ſaid John Rogers demiſed to the _ Richard in form 
aforeſaid, for the term aforeſaid, which is not yet expired, 
and ejetted the ſaid Richard out of his ſaid farm, and 
other wrongs to him did, to the great damage of the ſaid 
Richard, and again/t the yu of the jaid lord the King ; 
whereby the ſaid Richard ſaith that he is injured and en- 
damaged to the value of twenty pounds ;, And ther:upon he 
brings ſuit, [and good mages þ And the ſaid George 
Saunders, by Charles Newman hrs attorney, comes and de- 
fenas the force and injury, when |[ and where the court ſhall 
award ;] and ſaith that he is in no wije guilty of the treſ- 
paſs and ejettment aforeſaid, as the ſaid Richard above 


complains againſt him ; and therefore he puts himſelf upon 


the country; and the ſaid Richard doth ang "rh, the ſame : 
T herefore let a jury come thereupon before the lord the King 


_ on the oftave of the purification of the bleſſed virgin Mary, 


whereſoever he ſhall be then in England ; who neither | are 
of kin to the ſaid Richard, nor to the ſaid George ;] to re- 
cognize [whether the ſaid George be guilty of the treſpaſs 
and ejeftment aforeſaid ,] becauſe as well | the ſaid George 


as the ſaid Richard, between whom the difference is, have 


put themſelves on the faid jury. ] The ſame day is there 

FI Afterwards the proceſs there- 
in, being continued between the faid parties of the plea 
aforeſaid by the jury, 1s put between them in reſpite, before 


| the lord the King, until the day of Eaſter in fifteen days, 


whereſoever the ſaid lord the King ſhall then be in England; 
unleſs the juſtices of the lord the King aſſigned to take aſſizes 
in the county aforeſaid, fall have come before that time, to 
wit, on Mo.iday the 8th of March, at Reading in the ſaid 
county, by the form of the ſtatute [in that caſe provided, ] by 
reaſon of the default of the jurors | ſummoned ta appear as 
aforeſaid.) At which day before the lord the King at Weſt- 
minſter, come the parties aforeſaid by their attornies aforeſaid; 
aud the aforeſaid juſtices af fee, before whom | the jury 

herr record before them had, in 
theſe words,»to wit : Afterwards, at the day and place with- 
in contained, before =— efquare, one of the barons of 
the Exchequer of the lord the King, and Sir John Eardly 
Wilmot kn:ght, one of the juſtices of the ſaid lord the King, 
affigned to hold pleas before the King himſelf, juſtices of the 


 feid lord the King, aſſigned to take affizes in the county of 


Berks by the form of the ſtatute [in that caſe provided, ] 
c:me as well the within named Richard Smith, as the with- 


in written George Saunders, by their attornies within con- | 


tained ; and the jurors of the jury whereof mention is with- 
in made being called, certain of them, to wit, Charles 
Holloway, John Hooke, Peter Graham, Henry Cox, 
William Browne, and Francis Oakley, come, and are 
feorn upon that jury: And becauſe the ref of the jurors of 
tbe ſame jufy did not appear, therefore others of the by-/tan- 
ders being choſen by the ſheriff, at the requeſt of the ſaid 
Richard Smith, and by the command of the juſtices i ns 
are appointed anew, whoſe names are affixed to the pannel 
within written, according to the form of the tatute n ſuch 
caſe made. and provided ; which ſaid jurors ſo appointed 
anew, to wit, Roger Bacon, Thomas Small, Charles Pye, 
Edward Hawkins, Samuel Roberts, and Daniel Parker, 
being likewiſe called, come ; and, together with the other ju- 
rors a before impannelled and ſworn, being elefted, 
tried, and ſworn, to ſpeak the truth of the matter within con- 


tained, upon their oath ſay, that the aforeſaid George Saun- 


| ders is guilty of the treſpaſs and ejeftment within written, 


E I N 


in manner and form as the aforeſaid Richard Smith within 


day of | complains againſt him; and aſſeſs the damages of the ſaid 


Richard Smith, on occaſion of that treſpaſs and ejeftment, 
—_— his cofts and charges by him put unto about bi x in 
that bebalf, to twelve pence ; and, for thoſe coſts and charges, 
to forty ſhillings. IWhereupon the faid Richard Smith, 4y 
| his attorney aforeſaid, prayeth judgment againſt the ſaid 


Ff | George Saunders, in and upon the verditt aforeſaid by the 


| jurors aforeſaid given in the form aforeſaid : And the ſaid 
| bub} vero 1. Ly his 3 he FFI faith hal. the 
court here ought not to proceed to give judgment upon the 
' ſaid verditt, and prayeth that judgment againſt him the ſaid 
George Saunders, in and upon the verditt aforeſaid, by the 
Jurors aforeſaid given in the form aforeſaid, may be ftayed, 
by reaſon that the ſaid verdiet is inſufficient and erroneous, 
and that the ſame verdict may be quaſhed, and that the 
iſſue aforeſaid may be tried anew by other jurors to be afreſh 
impannelled. And, becauſe the court of the lord the King 
here is not yet adviſed of giving thetr judgment of and upon 
the premiſes, therefore day thereof is given as well to the 
ſaid Richard Smith as the ſaid George Sgunders, before 
the lyrd the King, until the morrow of the offi _ 
Lord, whereſoever the ſaid lord the King ſhall then be in 
England, to hear their judgment of and upon the premiſſes, 
for that the caurt of the lord the King 1s not yet adviſed 
thereof. At which day before the lord the King at Weſt- 
minſter, come the parties aforeſaid by their attornies afore- 
faid : Upon which, the record and matters aforeſaid having 
been ſeen, and by the court of the lord the King now here 
fully underſtood, and all and ſingular the premiſſes having 
been examined, and mature deliberation being had thereupon, 
for that it ſeems to the court of the lord the King now here, 
that the verdift aforeſaid is in no wiſe inſufficient or erro- 
neous, and that the ſame ought not to be quaſhed, and that 
no new trial ought to be had of the iſſue aforeſaid : There- 
fore it is conſidered, that the ſaid Richard do recover againſt 
the ſaid George his term yet to come, of and in the ſaid 
tenements, with the' appurtenances, and the faid damages 
aſſeſſed by the ſaid jury in form aforeſaid, and alſo twenty= . 
ſeven pounds ſix fhillings and eight pence for his coſts and 
, charges aforeſaid, by the court of the lord the King here 
| awarded to the ſaid Richard, with his afſent, by way of in- _ 
creaſe ; which ſaid damages in the whole amount to twenty- 
nine pounds, ſeven ſhillings and eightpence,. And let the 
ſaid George be taken, [until he maketh fine to the lord the 
\ King. ] And hereupon the ſaid Richard by his attorney 
aforeſaid prayeth a writ of the lord the King, to be direfted 
to the ſheriff of the county aforeſaid, to cauſe him to have 
poſſeſſion of his term aforeſaid yet to come, of and in the 
tenements aforeſaid, with the appurtenances: And it 1s 
granted unto him, returnable before the lord the King on the 
merrow of the Holy Trinity, pr a ang he ſhall then be tn 
England, at which day before the lord the King, at Welt- 
minſter, cometh the ſaid Richard by bis attorney aforeſaid ; 
and the fheriff, that is to ſay, Sir Thomas Reeve, knight, 
now ſend:th, that he by virtue of the writ aforeſaid to him 
direfted, on the —— — day of ——— laſt paſt dia cauſe the 
ſaid Richard to have his poſſeſſion of his term aforeſaid yet to 
come, of and. in the tenements aforeſaid, with the appurte- 
nances, as he was commanded, 


_ - Ejectum, Ejefus maris, quod e mari ejicitur. Jet, 
jetſom, wreck.——FEt {i de navi taliter periclitata aliquis 
homo vivus evaſerit, & ad terram venerit, omnia bona & 
catalla in navi cum iſta contenta remaneant, & int eorum 
quorum prius fuerant, & eis non depereant nomine ejeCti—— 
St vero infra predifttum terminum nullus venerit ad exigen- 
da catalla fua, tum nftra ſint, & heredum noſtrorum no- 
mine eje&i, vel alterius qui libertatem habet ejetum ha- 
bendi, Cart. Henrici Reg. Angl. anno 1226. ' * 

Eigne. (French ainz, maximus natu,) The firſt-born, 
Acrhingy ergne, and muligr puiſne. Lit. ſe, 399. SEE. 

er. 

Einecta, Is borrowed of the French aint, primogenitts, 
and ſignifies in Cammon law elder/hip. Stat, of Ireland, 
14 H. 3. Skene de verbar. fignificatiane, verbo Eneya, ſays, 
that in the ſtatute of Aarlbridge, cap. g. made *tn the 


D m— 
= " 


time of H, 3. it is called Enitia pars hareditatis : And 
likewiſe 


K LK 


Ikewiſe in another place of the ſame King, Tus efniciz, 
that is, in proper Latin, '7us primogenitur@. See Emma. 
pars, and Elnery. Eyniciam filram ſuam maritare, to 
_ marry his eldeſt daughter. Cowell, edrt. 1727, j 

Eire, alias -Ey1e, From the old French word eire, 
that is, iter, a journey, as a grand eire, that is magnis 
itineribus. It tignifies in Britton, cap. 2. the court of 
juſtice itinerant. And juſtices in eyre are thoſe only 
which Brafton in many places calleth Fu/ticiarios itine- 
rantes, of the eyre, and /1b, 3. tract. 2, cap. 1, 2. ſaith, 
the eyre alto of the foreſt is —_— but the oper con 
otherwiſe called, which is, or ſhould by ancient cuſtom 
he held every three years by the juſtices of the foreſt, 
journeying up and down for that purpoſe. Cromp. Fur. 
fol. 156. Manwod's Foreft Laws, cap. 24. Read alſo 
Skene de verb: ſignif. verbo [ter, whereby, as by my 
other places, you may ſee great affinity between theſe 
two kingdoms in the adminiſtration of juſtice and govern- 
ment. See Juſtice in eyz2w. 

Eiedtion, Is, when a man is left to his own free will 
to take or do one thing or another, which he pleaſes; 
as if A. covenants to pay B. a pound of pepper or ſaffron 
before J//hitſuntide, it is at the eleCtion of A. at all times 
before J/hitfuntide, which of them he will pay ; but if 
he pays it not before the faid feaſt, then afterwards it 
is at the eleftion of B. to have an aQtion for which he 
pleaſes. Dyer fol. 18. pl. 104. 21 H. 7.19. Co. lib. 
5. fel. 59. and 1b. 11. fol. 51, In cafe an elefion be 
_ given of ſeveral things, he who is the firſt agent, and 
ought to do the firſt act, ſhall have the ele#on. As if a 
man make a leaſe, rendring a rent, or a robe, the lefſce 
ſhall have the ele1on. (as being the firſt agent) by pay- 
ment of the one, or delivery of the other. Coke on Littl, 
þ+ 144+ 6. +20 | 


% 


1. In what caſes an eleftion 18 gi ven, and who tis to do 


the firſt act. ” 


2. In what caſes an eleftion ſhall be deemed to continue, 
or be determined, and what fhall be deemed a ſufficient elec- 
tion. . = ; | - | C 


1. In what caſes an eleflion is giveny and who is to do 


the firſt at, 


If a man prants twenty acres, parcel of his manor, 
without any deſcription of them ; yet the grant is not 
| void, foran acre is a thing ccriain, and the fituation may 

be reduced to a certainty by the election of the grantee. 
But if a man ſells 20/. worth of his land, parcel of a 
manor, this is void, it being neither certain in itfelf, nor 
reducible to a certainty ; for no man is made judge of the 
value. 2 Co. 36. Kelw. 84. 

So if one, being ſeiſed of a great waſte, grants the 
moiety of a yard-land lying in the waſte, without aſcer- 
taining what part, or the ſpecial name of the Jand, or 
how-bounded ; this may be reduced to a certainty by the 
eleion of the grantee : but it is otherwiſe in caſe of the 
King's grant, For there can be no election in his caſe ; 
and therefore the grant is void for incertainty. 1 Leon. 

30. Noy. 29. 1 Co. 86. | 

So if a man levies a fine come ceo que il ad de fan done 
of an houſe and an hundred acres of land in D. where 
he hath there an houſe and 118 acres, the conuſee ma 
ele& which 100 acres he will have, for the election 1s 
given to him by the fine. 1 Rel, Abr. 725, | 

If a man grants 600 cords of wood out of a large 
wood, the grantee hath election to take them, when, and 
in what part of the wood he pleaſes, without any ap- 
pointment of the grantor, and conſequently may affign 
his inteceſt in them to a third perſon, and he ſhall have 
the like eleftion. 5 Co. 24. "Y 

But if one grants ta me 1000: cords of wood, to be 
taken at my eleQtion, and the me or a ſtranger cuts 
down part of the wood, I can take no part of that which 
is cut down, but muſt ſupply-myſelf out of the reſidue 
{till remaining. 5 Co. 24. CN rn 

But if A. covenants with B. that he ſhall haye twenty 


of the beſt trees in the. wood of L. to be taken ar the | - 


the leſſee ſhall have the eleCtion, 
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| eleQion of B. within ſuch a time, 'tis a breach of the 


covenant in , to cut down any trees within that time, 
becauſe the Jatitude of election which B, had is thereby 
abridged. 1 Vent. 271. | LES 

If rent be reſerved payable at the church of S. or D. 
upon conſideration, &c. the lefſee hath his eleQion to 
pay it at either place; and therefore to take advantage of 
the condition, the leflor muſt demand it in ſuch places, 
where, by his own agreement, he has permitted the te- 
nant to pay it, 2 Rol, Abr, 428. 

It is laid down as a general rule, that in caſe an elec- 
tion is given of two ſeveral things, he that is the firſt 
agent, and which ought to do the firſt a&, ſhall have 
the election, Co. Lit, 145. 2 Co. JJ. a. 

As if a man grants a rent of 205. or a robe, to one 
and his heirs, the grantor ſhal} have the eleCtion, for he 
is the firſt agent by payment of one, or delivery of the 
other. Co. Lit. 145. a. RE, £I4 | 

So if a man makes a leaſe, roving a rent or robe, 

Co. Lit. 145. a. 
But if I contract with you to pay you a robe, of twen- 
ty ſhillings, at Eofter, you may, after. the feaſt, bring 
ebt for the one or the other. Co. Lit. 145, a. 

So if a man leaſes lands for years, reſerving weekly 
nine quarters of wheat, or the value theteof, as it ſhall 
then be ſold in the market of 7. if the leſſee pay neithet 
of theſe at the time appointed, the leffor may have his 
action, at his election, for the wheat only ; bor though 
the lefice might have paid any of them, at his eleQion, 
at the day, yet after the day the law pives the election 
to the leflor. x Rol. Abr. 725. 

If A. gives one of his horſes in his ſtable to B, B, 
hath the ele&ion which horſe to take, for he is the firſt 
agent by taking the horſe. Co. Lif. 145. Moor 82. 
Dyer gt. _ Lan add Sara cory Rh as Frowhy 

If one grants to another twenty loads of maple, to be 
taken in his wood of D. there the grantee ſhall have the 
election ; for he ought to do the firſt at, viz. fell and 
take the ſame. Co. Lit. 145. a. Yo, | wu. 

If one ſeiſed in fee of a manor, aliens the manor, ex- 
cept the cloſe called N. part of the manor, and there are 
two cloſes called N. which are part of the manor, and one 
contains nine acres, and the other but three acres, the 
alienee ſhall not chuſe which of the faid cloſes he will have; 


| but the alienor ſhall] have the ele&ion which of the ſaid 


cloſes ſhall paſs. 1 Leon. 268, 

If I have three daughters, and I covenant that F. S, 
ſhall diſpoſe of one of them in marriage, it is at my 
election of which ; and after requeſt TI am bound to de- 
liver her to him. Moor 72. pl. 197. Dal. 73. 8. C. 

If an obligation be conditioned to pay Z. or his heirs 
annually, 121. at Midſummer and Chriſtmas, or to pa 
him or his heirs, at any time of the ſaid feaſts, 150/, the 
pron hath eleEtion to pay the 12]. or the 150/. but he 
ought to continue the payment of the twelve pound an- 
nually, until he pays the 150), though he may at any time 
determine the payment of the 121. by payment of the 1 501. 
Cro. Fac. 594. | 7. | 

If A. covenants with B. that A. or his ſon C. or either 
of them, ſhall work with B. at the grinding and poliſh- 
ing of glaſs, B. paying to each of them ſo much, &<c. 
and B. requeſts C, to work with him, &c. if he doth not, 
the covenant is broke, for B. had the eleQion to require 
both, or any of them to work with him. 2 8d. 104. 

In debt on an obligation, that if a ſhip put to ſea, and 
either the goods or the obligor come ſafe, he ſhould pa 
fuch a ſum over and above the uſe allowed by the ſtatute; 
the defendant pleads, that the obligor died before he re« 
turned, and inſiſted that he, as his executor, had an 
eletion to pay at which time of the contingencies he 
pleaſed, and that therefore the teſtator never returning, 


j 10 ation accrued : but it was reſolved, that the payment 


ſhould arife on either of the contingencies, and that this 


veing agreeable to the intention of the parties, the law 
ſupplies the words, which ſhould firſt happen. 1 Lev. 


54> 55+ 


1. 
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2. In what caſes an elefion ſhall be deemed to continue, 


or be determined, and what ſhall be deemed a ſufficient 
ele LA 


Where the things granted are annual, and to have con- 
tinuance, the election (where the law gives it him) re- 
mains to the grantor, as well after the day as before, 
otherwiſe when to be performed munica vice. Co. Lit. 
145.4. 2 Co. 37. Moor 85, Kelw. 78. | 

As if I grant another for life an annuity. or robe at 
Eafter, and both are behind, the grantee ought to brin 
his writ of annuity in the disjunctive ; for if he ſhoul 
bring for the one only, and recover, this judgment would 
determine the election for ever ; for he ſhould never have 


a writ of annuity afterwards, but a ſcire facias upon the | 


Judgment; which reaſon: Fitzherbert in his Natura Bre- 


vium not obſerving, held an opinion to the contrary. Co. | 


Lit. 145. a. | 

When nothing paſſes to the feoffee or grantee before 
election to have the one thing or the other, there the 
election ought to be made in the life-time of the parties ; 
and the heir or executor cannot make the eleftion. Co. 
Lit. 145. a. 2 Co. 3}. a. t HERE 

But where an eſtate or intereſt paſſes immediately to 
the feoffee, donee, or grantee, there the ele&ion may be 
made by them, or their heirs or executors. Co. Lit. 145. 
2 Co. 36. a. 37. a. . 

When one and the ſame thing paſſeth to the donee or 
grantee, and the donee or vrantee hath ele&tion in what 
manner or degree he will take this; there the intereſt 
paſſeth immediately, and the party, his heirs or executors, 
may make ele&ion when they will. Co. Lit. 145. a. 

f A. being ſeiſed in fee of a manor, part in demeſne, 
and part in a leaſe for years, rendring rent, and part in 
copyhold, in conſideration of a ſum of money, by inden- 
ture grants, bargains and ſells it to B. to hold for ſeven- 
teen years from the death of 4. and after 4. covenants 
to ſtand ſeiſed thereof to the uſe of himſelf and the heirs 
of his body, and dies, and B, enters, he may ele& whe- 
ther he will take by the Common law, or by bargain and 
ſale, for A. had power to paſs it either way; and if he 
ſhould be obliged to take by demiſe at Common law, 
then B. would loſe the rents reſerved upon the leaſes for 
years for want of an attornment ; and it was alſo held, 
that this election remained notwithſtanding the alteration 


of the eſtate by the ſecond indenture, and the death of the ' 


leſſor. 2 Co. 35. 2 And. 202. 8, C. | 
If a man levies a fine come ceo, Ec. of an houſe and 100 
acres of land in D. where he hath there 118 acres, and 
the conuſee renders to the conuſor for 100 years, and aft- 
ter the conuſor dies, his executor may elect which of the 
Too acres he will have, becauſe this was a thing in inte- 
reſt in the teſtator. -1 Rol. Abr. 725. "45 | 
| There was a compoſition between the prebend of FA. 
| and the abbot and convent of B. that the prebend of A. 
and his ſucceſſors, for all time to come, ſhould have 
this eleCtion yearly, either to receive tithes in kind of 
corn or grain, arifing within certain lands of the abbey, 
or elſe to receive five marks to be paid by the ſaid abbot 
and convent in lieu thereof, ſo as ſuch election was no- 
| tified to the abbot, or any of the monks or porter of the 
abbey, &c, and the lands came to the King by the 31 
Hen. 8. and from him to the. defendant ; and the pre- 
bendary came to the King by the 1ſt of £4. 6. of chan- 
teries, &c. and from him to the plaintiff, Upon admit- 
ting the compoſition good, it was adjudged that the 
power of election was gone, becauſe it cannot now be 
made according to the compoſition ; but in this. caſe it 
was ſaid by Hale Ch. Baron, .that in one Southwell's 
caſe, (which ſee in Dyer. 91.) in the 44 Eliz. where an 


abbot had a quantity of wood, to be taken yearly in ſuch. 


2 wood, or a fum of money at his ele&ion ; it was held, 
the eleCtion was transferred to the King by the ſtatute of 
diſſolution of monaſteries. Hard. 381. 

If one enfeoffs another of two acres, to hold the one 
for life, and the other in tail, and he before election 
makes a feoffment of both ; in this caſe the feoffor ſhall 
enter into which of them he will, for the feoffee, by 
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this wrongful act, hath loſt his elegion. Co, 
a. 2 Co. 37. a. | | 

If a man gives two acres to another, to hold the one © 
for life, and the other in fee, and the donee after makes 
a feoftment of one acre ; this is an eleCtion to have the 
tee in that. Plow. 6. 1 Rol. Abr. 926, 

If a man leaſes two acres for lite, the remainder of one 
acre in fee; this is an election that he ſhall have the fee 
in the other acre. Plow. 6. 1 Rol. Abr. 736. 

When the eleCtio.1 is given to ſeveral perlons, there the 
firſt eletion made by any of the perſons ſhall ſtand : As 
if a man leaſes two acres to A. for life, the remainder 
of one acre to B. and of the other acre to C, B, or (. 
may elect which of the acres they will have, and the firſt 
election by one binds the other. Co. Lit. 145. a 2 Co. 


Lit. 45, 


7. I i 
Election of Stſhops, &c. EleRions ſhall be free, $t. 
Weſt. 1. 3 Ed. 1.c. 5. Art. Cler. g Ed. 2. flat. 1.6. 14. 
9 Hen. 4. c. 9g. Granted on condition to have the 
royal aſſent, otherwiſe the King to collate, 25 Eq. 4. 
/t. 0. ſet. 3. The King's prerogative in election ſaved, 
« 4+ Cap. 9. x | 
Eletion ot a clerk of the ſtarutes merchant, Zoe 
Clerici, Is a writ that lieth for the choice of a c/:1 4 aſ- 
ligned to take and make bonds called fatute-merciants, 
and is granted out of the Chancery, upon ſuggeſtion 
made, that the clerk formerly athgned is gone to dwell in 
another place, or hath hindrance to let him from tollow- 
ing that buſineſs, or hath not land ſufficient to anſwer 
- Ron, if he ſhould deal amiſs, &c. F. N. B. 
fol. 164. af. 25 
Election of eccleſiaſtical perſons, There is to be a 
free eleftion for the: dignities of the church, by g Eg. 
2, c. I4. and none ſhall diſturb any perſon from maki 
free election, on pain of great forfeiture. If any per- 
ſon. that hath a voice in elections, take any reward for an 
eleCtion in any church, college, ſchool, &c. the eleQtion 
ſhall be void: And if any of ſuch ſocieties reſign their 
places to others for reward, they incur a forfeiture of 
double the ſum ; and the party giving it, and the party 
_—_ it, is uncapable of any place, Stat. 31 Ez. 
6: 0, 
_ Election of members of parliament, See Parli2: 
ment. | | 
Election in London, See London, 
Eleemoſyna, Alms. Dare in puram & perpetuam 
eleemoſynam, to give in pure and perpetual alms, or in 
frank-almorgne, as lands were commonly given to reli- 
gious uſes, and fo diſcharged from military ſervices, and 
other ſecular burdens. Cowell, edit, 1727. 
Eleem2lyna carucarum pz aratris, z. e. elecme/yiia 
aratri, (viz.) A penny which King Athelrcd ordered to. 
be paid for every plough in England towards the ſupport 
of the poor. Leg. Mthelred, cap. 1. Ut detur de ont 
caruca denarius vel dendrium valens, So in Leg Canntt, ca. 
Il. Sometimes *'tis called elzemaſyna Regis, becaule it 
was at firſt appointed by the King. Thus Stmeon Du- 
nelm., Ann, 887, writes (viz. ) Athelelm comes IVintontenfis 
eleemoſynam Regis Zthelfred: detulit Romam. 
Eleemoſynae, z. e. 'T he poſleſſion belonging to churches. 
Duid eft. quod das quand? honores ecclefiarum, &c. quid ft 
res Domino jure eleemoſynarum legitime conſecratee ſinty © 
rn ejus fſunt9Þ Du Cange. Hanc ec lefram deat 
thelwaldo quiete tenere ficut decet eccleſiafticam eleemo!y- 
nam. Mon. 3 tem. þ. 46. | 
Cleemoſynaria, The place in a religious houſe, where 
the common alms were repoſited, and thence by the al- 
moner diſtributed to the poor. In old Englih the aumere, 
aumbry, ambry, which in the North they now uſe for 2 
pantry or cupboard, as the J/el/h do almari ; yet the word 
eleemoſynaria was ſometimes taken for the office of alme'er, 
to which, as to other offices, there were peculiar rents 
allotted; as Decima predifti molendin: eleemolynarte 
Will, Thorae inter x. SCIlp- 


fanfti Auguſtini ſolvatur. 
tor. ſub anno 1128. | 
. Eleemoſpnarius, The -almoner or peculiar officer | 
who received the eleemoſynary rents and gifts, and in dug 
method diſtributed them to pious and charitable uſcs. 


There was ſuch a chief officer in all the religious _ 
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The greateſt of our Engliſh biſhops had their peculiar al- 
moners, as in the council of Oxford, anno, 1122. Stat. 
cap. 2. and Lindewvod's Provincial, lib, 1. tit. 12. The 
dignity and duty of lord almoner to the Kings of England, 
is deſcribed in Fleta, tb. 2. cap; 23. Nh 

Elegit, (ſo called from the words iti it elegit bt Ii- | 
berari) Is a writ judicial, and lieth for him that hath reco- 
yered debt or damages in the King's court; or upon recog- 
nizance In any court, againſt ornie not able in his goods to 
ſatisfy the ſame, and direCted to the ſheriff, commanding 
him that he make delivery of half the party's larids or te- 
nements, and all his goods, oxen and beaſts for the plough 
excepted. Old Nat. Brev. fol: 152; Reg. Orig: 299 & 
301. And the table of the Regifter Fudicial, which 
expreſleth divers uſes of this writ : In the New terms of 
the Law it is ſaid, that this writ ſhould be ſued within 
the year. "The creditor ſhall hold the moiety of the land 
fo delivered unto him, till his whole debt and damages 
are ſatisfied, and diiring that term he is tenant by elegit. 
Weſtm. 2. cap. 18; See Co. mn Litt, & 289. b; 

An elegit 1s/a judicial writ given by ſtatute Jeff. 2. 
c. 18. or 13 Ed. 1. c. 18; either upon a recovery of any. 
debt or damages, or upon A recognizance in any court 
which had authority to take the ſame. The worlds of 
this law are : ** When debt is recovered or ackowledged 
inthe King's court, or damages awatded,; it ſhall be from 
henceforth in the ele&lon of him that ſueth for ſuch debt 
or damages, to have a writ of fieri facias unto the ſheriff 
for to levy the debt of the lands and goods ; or that the 
ſheriff ſhall deliver to him all the chattels of the debtor 
(faving only his oxen and beaſts of his plough) and the 
one half of his land, until the debt be levied upon a rea- 
ſonable price or extent. And if he be px out of that 
tenement, he ſhall recover by a writ of novel difſeiſn, 
and after by a writ of red if, if need be,” 

When a perſon has judgment iii ati aftion of debt, or 
any other aCtion in which he has damages, and he chuſes 
to take out execution by elegit, the entry is, Duo elegit 
ſibi executionen fieri de omnibus catallis & inedietate terre, 
and from this ele&ion either to have a fier: fatias or 
capias ad ſatisfaciendum, or this writ, it is called an elegit, 
the form of which being firſt given by this ſtatute (for 
there was no execution againſt the lands of a debtor at 
Common law) is Ac cum idem F. S. juxta flatutuin inde 
editum elegerit fibi liberari pro predie? 20 libris omnia ca- 
talla & mediatatem terre ipfius F. D. 2 Inſt. 395. Reg. 
299- Co. Lit. 189. 6. ou 

ut tho' by this ſtatue the lands of the debtor afe 
made liable, as well as his perſonal eſtate ; yet if the cre- 
ditor takes out an elegit, and it appears to the ſheriff, 
that there are goods and chattels ſufficient of the debtor's, 
to ſatisfy the debt, he ought not to extend the lands. 
2 Infl. 395. But an elegit executed upon goods ow'ys 
is not a fer: facias, for a fieri facias is executed by fale 
by the ſheriff; but the elegit by the appraiſement of the. 
goods by a jury, and delivery to the party. 1 $14. 184. 
1 Lev, 92. 1 Keb. 105, 261, 465, 556, 692. 

Upon this writ the ſheriff is to impanel a jury, who 
are to make inquiry of all the goods and chattles of the 
| debtor, and to appraiſe the ſame, and alſo to inquire as 

to his lands and tenements ; and upon ſuch inquiſition 
the ſheriff is to deliver all the goods and chattels (except 
the beaſts of the plough) of a moiety of lands to the 
party, and mult return his writ, in order to record ſuch 
inquiſition in that court out of which the elegit iflued : 
And when the jury have found the ſeiſin and value of the 
land, the ſheriff, and not the jury, is to ſet out and de- 
liver a moicty thereof to the plaintiff, by metes and 
bonds. Cre. Car. 319. | | 

If the ſheriff, on an inquiſition upon an elegre, return 
the defendant to have twenty acres in Dale and twenty 
acres in Sale, and delivers the twenty acres in Sale for 
the moiety of the whole, all is void, for he ought to de- 
liver a moiety of the twenty acres in each vill, and this 
might be avoided in evidence in cje&ment brought for the 
lands. 1 Lev. 160. But ſee 1 Sid. 239. 

_ If A. and B. recover ſevera]ly again C. and A. ſues 
out execution, and has a moiety of C.'s land delivered to 


him on an elegit, and then B, ſues out an elegit, he can 
Vor.l. 
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him. Cro.-Eliz. 482. Fo 

But if A. acknowledges two judgments to B, and in 
the ſame term he takes out, two elepits, on the orie he may 
have a moiety. of A.'s lands delivered to him, and on the 
other, the othet moiety, and is not reſtrained to a moiety 
of a moiety, for,in judgment of law tht whole term is 
but one day. Bird. 23. | 'F 
| If upon an iriqueſt taken upon an elegit, the jury find 
that the party was poſleſſed of a term, which commenced 
the 2 & 3.Ph. & Mar. when intruth it commenced the 3 
& 4 Ph. & Mar. and the ſheriff ſells the term according to 
the yalue found by the jury, the execytion is void, for the 
ſheriff has only authority to ſell of extend ſuch things as 
are found to be the party's; but in this caſe the inqueſt 
fnding one thing and the ſheriff another, the inqueſt 


does not warraht the ale; Cre. Eliz. 384. 4 Co. 74. 


8. C. OL OT 

But if the inqueſt had found that he was poſſeſſed of 
ſuch land for term of divers years adbuc vent”, which they 
had appraiſed at ſo much, without ſhewing the certain 
beginning of determination therof, it had been well 
enough ; for they ſhall not be compelled to find a cer-- 
| 51a wa having means td be informed thereof, Cro. 
Ih Updi ari #lzgit the ſheriff may either extend a term of 
years, that is, may deliyer a moiety thereof to the plain- 
tiff as part of the lands and tenements of the defendant, 
or may ſell it abſolutely as part of his perſonal eftate. 
2 Inſt 395. 8 Co. 171. Dalt. Sh. ty, © 
| Alfo it ſeems thar a rent-charge may be extended on ari 
elegit, for the word lard, which is thade ſubject to the ex- 
ecution, thcludes all hereditaments extendable, and in 


| Tags ' the tenafft never atorhed ; for the Jaw creating 
his eſtate gives him #11 means neceſfary for the enjoyment 
of it, 5 anghog 1. 104: k 


ſheriff be delivered in execution, becauſe the title of the 
 larid} is not dire&aly put in plea in the King's court. 


351. I Brownl. 234. 

' But the ſtatute of 7/; 
extends not to copyhold lands, for then the lord would 
have a tenant brought in upon him without his admit- 


| tance or confent, 3 Co. g. Co. Cap. 149. 


Form of a writ of elegit. 
EORGE the Third, &c. to the fheriff of 8; greeting 


minſter, by bill without our writ, and by the judgment of 
the ſame court, hath recovered againſt C. D. 100 I. of debt, 


and aiſo 50s. for his damages, which he hath Juſtained, as 


well by occaſion of the detention of that debt, -as for his ex» 
pences and cofts laid out by him about his ſuit in that behalf, 
whereof the ſaid C. D. is convitted, as appears to us of 
record : And afterwards the ſaid A. came wits our court 


goods and chaitels of the ſuid C. except the oxen and heifers 
of his cart, (beafts of his plough,) and in like manner one 
moiety of all and ſingular the lands and tenements of the 
ſaid C. in -our bailiwick, according to the form of the 
Statute in that caſe made and provided, wntil the debt and 
damages aoryfecd be fully levied thereof : Therefore we com- 
mand yau, t 

within your bailiwick, except the oxen and heifers of his 


nements of the ſaid C. in your baliwick, whereof the ſaid 
C. the day, &c. in the year of our reign Sc. on which day 
the judgment aforeſaid was reydered, or at any time after- 
wards, was ſeiſed, you cauſt:40 be delivered without delay 
to the ſaid A. by a reaſonable price and extent ; to hold to 
him” the ſaid goods and chattels as bis awn proper goods and 
chattels, and alſo to hold the ſaid moiety of the lands and te- 
nements aforeſaid as his freehold, to him and his aſſigns, 
according to the form of the flatiite aforeſaid, until the debt 


and damages aforeſaid ſhall be thereof levied ; And haw this 
8R | | 


writ 


only have a moicty of the lands which remained with - 
C. after the firſt extent, and not the whole delivered to 


this caſe the party may diſtrain and- avow for the rent, 


Lands in ancient demeſne upoh ah elegit may by the 


Hob. 47. 4 Inſt. 270. 2 Infl. 391. Moor 211. pl. 
..2 


. 2: which gives the elegit, 


I Whereas A. B. lately in our court, before us at Weſt-. 


before us, and hath elefted to be delivered to him all the 


at all the goods and chattels of the ſaid ©- 
cart (plough, ) and likewiſe a moiety of all the lands and te- 
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writ you ſhall have bxecuted he : " | us | | 
Weſtminſter, on the day Se. ( of þ ; Zne208, (6, u7 of Lof ery for neceſſaries; for his aſſent ſhall be 

| your ſeal; Hnd tht ſeat Fre uch a_return) under | to all neceſſary contracts, upon the ac e preſumed - 
made th t gl go oy oe by _ oath you ſhall have | unleſs the contrary app NP DT ICOge Of Coabiting, 
wy a extent and appraiſement : And have you then there | as by notice, th N APPFAre:; ut if the contrar y appear 

:s writ, Witneſs, O&c. A as by notice, there. 1s then, no room for ſuch a pretun i 

: | hoy 1 Salk. 118, By AR Ch)... Ons: A 
Pons s teeth, To what duties liable, 4 J/ill. & dino ome for gpck $ I $69 delivered to the defen- 

AS es EL and Lag pkg if TON with had forgets land or the PRs wt 

each fide, in hoe of wes rs p0pmoHaps Jagged at | and the plaintiff furniſhed he tut dog age os 

5 - : | F 4 S.> | 

war by the ancient Britons, of are WrnThry "Sag than hey ou oY Ie POPE had helped her to pawn bo 
found. in England, and greater plenty in Scotland, where| lodgin " On he confederated with her, left the 
they call them elf-arrows, and. do imagine t E gings, after paying the plaintiff his bill bid 

FN cnet OT 0 age ny ge] CORLEIE © ans Hm piggy VAR FG Ca 

Mm the clouds. a 0 Laney i | and'his wife cohabited together pear rouge 
2 CONE | A duty of two pennies Scots on ale there, | out any ran Per _ y how j when, with- 

Elilozs, To impanel juries, &c. See Ef ind uppn ber Reine a cnt fel on ads ben 

Elke Aki + 6Þ aw. juries, &c. See Cflifoxs, | and firuck her, ES ed h Spe ir wr ron 

c.9 ye” EY OP, OE of. B. 2, H. 8.]or pay any body that did. In Nis diſtreſs the bor noe 
$ Dar $1 clot ot her hone af eld A GE 
ca Gr afeah, Charitable money, or money given in| furniſhed ke £3 ood ata hp he fern ho 
" "(Flor 7f : | | de - whi  NECAGATIES ACCNTEINg $0: ThE Getengant's 
OAne, rom the French AER" L) 7 9 mv, ba- Res, WHEN cOROTEnngk rong fp pay for, this ac- 
niſh, or ſend away. So the word is uſed 13 E4. 1. cap.| plaintiff. U - motio uw £019h 08 JURRDyndl Tor che 
Is. viz. If ſuch as be within age be eloined, ſo that they: the "ce As Eine thy for rr trial, the court held 
Foyt ad their next friends ſhall be admitted to\| tiff's there was hy IF Baba r- Oar hy RA oo 
: . : | "> ; hibition oe h / phy vhs 7-1 ec particu ar 

Elopement, Is when a married woman departs 3.yet the cauſeleſs turning her away deſt 
wy, 1 | en a marr! ts from OS _AFT Away  deEltulute 
her huſban a, and dwells with an adulterer ; for which, 6) bare or Nha! yo ere credit again: andif a 
Hon voluntary reconcilement to the huſband, ſhe ſhall | cular prohibition $4 Jeſt: 2 THe hy notion of a parti- | 
xe her dower by the ftatute of //4/1m. 2: c. 34. accor-| place, he may in the fin i OONG C79 29 oor 
ding to theſe old verſes : people the. KA quilted eh ike 26 Prevents Na with all 

| Ge | EE; « HC appears to )C A WIong- 

Sponte virum mulier ugiens & adultera falta, your 5 _ therefore has no right to prohibit any both. 
 Dote ſua careat, niſi ſponſo ſponte retralta. _ Aion for linen ſold to the defendant's wife. U 
A woman thus leaving her huſband is ſaid to elope and eras 9a. hat Fy Ionry ws, propel, AS the del 
her huſband in this caſe ſhall not be compelled to allow one Mr. Nott fre ae Pets ty Baf 9:2 0p indy er ane 
nor alimony. * See Alimony, houſe, and they Rn 1 ed. in tow _ mo 

The | the wi e ge ha: lewd, yet while ſhe cohabits| ber ; y: nd w4S, Ae 2 mr w 1 ether in a bedcham- 
with her huſband, he is bound to find her neceſlaries, and |'it was alſo proved. WW As 'Y tween them, And 
to pay for them ; for he took her for better for- worſe : | houſe of this Not a 24 tl ea" 1 ge Ser 
So if. be runs away from her, or turns her away. But| within three miles of t 6 #8p'> wy a+ rey who Uived 
if the goes away from him ; when ſuch ſeparation, becomes | appear farther, than Kj " Aifli ked _—_ nd-phag 
notorious, whoever gives her credit, doth it at his own| ing at Mr. Maw "* s iſliked her going and ftay- 
peril ; for the huſband is not liable, unleſs he takes her| husband and wife ern xd ire ja ggy re Brg 
again ; for then it is as if a woman had elgped I Os Oy yy to. wy together. Afterwards 
mon law, the thereby loſt her dower ; but if ſhe came] where ſhe reſided ſome Bo he Be Þe 
again, and the huſband received her, the right of dower| husband's houſe, it did not G- 5 por Py e leaying bg 
= _— : & 29k 119. By Holt Ch. J. | Nett, or lived in alewd ns Aſs | whe tha hy y 

y Pine YRS. ON >. pan way and ſerved the de-| Lucas an attorney to her husba id tod ; that rould 
fendant's wife with phyſick, who lived ſeparate from her | receive her again ; the husband told him, that if ff = 
huſband, and had a ſcparate allowance of 20/. a. year. | again, ſhe ſhould never fit at the 6 —_ 33 ow 
AnC ALAS Chet Juice: ba RAD and wife ſeparate] have the government of the ES Ke onkr gage 

. by nt, and ſhe hath a ſeparate allowance, it 1s un- | a A | : "OE 
reaſonable the hould hare i Klin her ge | Uoranck, upd probes the $0.7 is 0a, h-yoer bs 

im; and it is not to be preſumed, but tradeſmen .that | bein worth abo VP , , 
deal with her truſt her on her own credit, and not on| not he lied about 5 or 0004, a year. But that was 
ons deg eg os wo ples hops ps - 00 _ complied with ; and afterwards ſhe came to London, 

| T NET, NULD and S I nd bought the 1 | 
ey 4.16.48 my Ak y be publickly and com- | mond Chief rd aa aig Mong #08 lo ed 4 
0 = : rag By As hed J mores? that. 4 a huſband | in Xs wdulicrous nankr; ic _— w- wh his 

is wife, and afterwards ſhe takes up neceſ- eril, and the husband i L : | 
_ _ —_ a z. Farginne ; the Anihang ſhall be Keen 4 udged if fas by thies pres Ny ied ihe _ 

: "ps ; to pay for them. But if the| to receive her again, fror 0 BEE. 2 | G 
wife elopes, tho' the tradeſman, hath no notice of the | (wer to the ef. cc9ps re caſe he 4 + p bſo- 
clopaments i be io en oh is Te ould 

& It vite tells the huſband that e will | neither fit at his tab --- 
buy ſuch a thing which is neceſſary, and the. huſband tell children \ but ſhould "be poem, "Gn 0 7 Omen Fo oy 
her that he will not allow of it, and forbids the tradeſman | ſerved no. better uſage AS the 5 EE ng 'c y 
: 6 gens oy we erode for it, and afterwards the wife | Str. 875. = e plaintiff was noo uit. 
takes up that thing of the ſame 4; | : 4 : 
given her by him en he ns ANG. Arie ow. Lev po 3s f Ny f, Bb 4] L wk ny 
cient for the huſband to give general notice, that people | vouterer | Il Earebagr i artyn mo iend 
' ; SD) MOINS Tt pea be barred Hi demand 
do not give-credit to his wife, L. Raym. 444. P"9P *> lb foe. Pe for ever of attion to deman 

| If a huſband turns, away his wife, he gives her credit Ge 3 ower that ſhe ought to have of her huſband's lands, if 

- the | VES Net Credit | // fed thereof; except that her h d williuply 
OS IEETES ables. cog Big wa £44 e ny; hereof; except that her huſband willingiy, 

Recli Ge ater be her hue Re as * wi wut coercion of the church, reconcile her, and ſuffer 
OT OE ey end ne OO Oi m_— 
while they cohabit, the huſband ſhall anſwer all contraQts R NYE 2 Irillingt: 


« 


z 


ſonal aQtion, the King ſhall! have the emblements. 5 


E MB. 


| IWillingly leave her huſband, and Fo away and continue] 


Albeit the words of this branch be in the conjunctive, . 


et if the woman be taken away not willingly, but againſt 
her will, and afterwards conſent, and remain with the 
:dulterer without being reconciled, ſhe ſhall lofe her 
dower; for the cauſe of the bar of her dower is not the 
manner of the going away, but the remaining with the 
adulterer in avowtry without- reconciliation, that is 'the 
har of the dower. 2 Inft. 435. _ | 


if ſhe be with him, and commit adultery, it is a tarry- 
ing within this ftatute. ' 2 In/?. 435. Ha 
And if ſhe once remain with the adulterer in ayowtry, 
and afterwards he keepeth her againſt her will; or if the 
avowterer turn her away; yet ſhe ſhall be faid to. con- 
tinue with the advowterer within this ſtatute. 2 Inf. 
435+ | et Solas hn 
To demand her dower] In this caſe of elopement, and 
remaining with the adulterer, the wife could not be: bar+- 
red of her dowry by the Common law, although: a dis 
yorce were ſued or had for the ſame, adultery {© but by a 
divorce a vinculo in the: life-time of her husband,: ſhe 
loſeth her dower by the Common law. 1 Inft. 33: 


Thomas Hyat prayed a prohibition to the Contftftory | 


court of London, for that he was ſued there by his wite 
to be ſeparated from him propter ſe@vitian! ; and ſentence 
was there given againtt him,, that hjs wife ſhould live 
from him, and that he ſhould allow her 5s. b 4. weekiy, 
altho' the husband offered reconciliation, and deſired co- 
habitation, and proffered caution to uſe her-fitlys But it 
was denied by the court to grant a prohibition z becauſe 
the court of the ordinary. is the proper court for allowance 
of alimony; and may take oxder for ſeparation or divorce, 
if ſhe be cruelly, uſed. Cre. Fac. 364. | 

Action for meat and other things provi 
fendant's wife. . 'The defendant proved ſhe' went: away 


that the-husband ſhould-nat be: charged for neceſlaries for 
her, though: the. plaintiff "who provided for her:had no 
"> Ml he ſaid, Chief Juſtice Holt: always: ruled it 
IO, Nr " OREYL Te : 4 EIS. 
 Inan acorn againſt the husband for a laced: head fold 
to the wife, it - proved, that. the wife lived fronher 
husband in adultery, and that ſhe told the plaintiff ſhe had 
a liusband,. but that ſignified nothing, for ſhe would pay 
him herſelf. Raymond Chief Juſtice held the defendant 
not chargeable, and ſaid he ſhould have ruled it fo if 
there had been no actual notice, which only ſtrengthned 
the caſe. Yr, yobe 

Ely. Its biſhop and'his ſteward to be juſtices of peace, 
as uſual, 27 H\ 8. c. 24: ſeft. 20. KY 
_ Emanlozes, Thoſe who go out of the monaſtry, 
Transfuge, & emanſores, a clau/tro effr enes, vagi & fa- 
rabaite, Pet, Bleſenſis Ep. 11. 142. $a tf 

Emballadozs, See Amballadozs. 214 

Emblements, (from the Fr, Emblavence de bled, 1. e. 
corn ſprung, or. put up above ground) Signify {tri&ly the 
profits of land ſown : but the word .is ſometime taken 
more largely for any profits that ariſe and grow naturally 
from the.ground, as grals, fruit, hemp, flax, &c. Cowell, 
edit. 1727. If tenant for life ſow the land, and. after- 
wards die, the executor of the tenant for life ſhall have 
the emblements, and not he in reverſion : but if tenant 
for years ſow the land, and before he hath reaped, his 
term expires, - there the leſſor, or he in reverſion, ſhall 
have the emblements. See Co, lib. 11. fol. 51. And al- 
though it is commonly held, that if a man leaſes land at 
will, and after the leſlre ſows the land, and then the will 


£ - 


is determined, that the leſſee ſhall have the emblements ; 
yet if the leſſee himſelf determines the' will before the ' 
teverence of the corn, . he ſhall not 'have the emblements. 


See Co. lib. 5. fol. 116. | 


If leſſor at will be outlawed in a perſonal aQivn; the 
King ſhall have the. profits after, but the leflee ſhall' 
have the emblements ; . but if leſſee is oxtlawed in a per-' 


Rep. 116.. Hill. 44 Eliz. B. KR. Oland's cafe. * 
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far life alſo died before 


A. gives bond that B, 
tmmediately after his death .; 
|belongs to A.'s executors; 
BR F $645; 4 7 1.4  Vieuthe:hoale:'. | 
And continue with her advowterer] Albeit ſhe do , not wag 

continually remain 1n avowtry with the adulterer, yet ſurrender the land, and his initereſt to 
|let it to defendant, who took the corn. 


x 


£ 
7 


the part of the leſſee, at the end 5 
formed, to havg it for life, the leſſee the laft year ſows the 
land, and performs not the condition, it was faid; that he 


| and dies before harveſt, it ſhall go to the executor 6f the = 
ded for the de- | 


2 4 # {4 
E.M/ B 
'Y? y ' ' . 


A man deviſed land, which was: ſowed, for /if+, the 


remainder in fer, and the deviſor died, and the deviſe 
the ſeverante; and it was adjudg- 
ed, that the executor of the tenant for life ſhall not have. 
that, but he-in remainder. Hin. 51; cited to be {0 ad- 
judged 18. Eliz. Allen's caſe. 


ſhall» enjuy-a' leaſe of Black- Acre 
| "Id a. Pier of #. 
4 Te. ti pl. 1. Hill. 20 Elis. 
A. lets:Jand at will to B..and. afterwards B. agreed to 
A. 4. entred,” and 
The queſtioit 
ſurrender my 
iro, of in the 


four's Cro. E. 156. 


wag, If. this-was a ſurrender, (I agree:to 
land) if it imports an.a&t to be done ji» fit 
preſent time ? Judgment pro 


l. 39. 
Mich. 31.& 32 Eliz. B. R. Sweeper v. Randall; pt. 39 


A. and B. are joint-tenants; 4. by conſent of B: oc- 


'cupies the land alone, and takes a nn to' tis own uſe; 


A. by this is tenant. at will' to. B. and'if A. dies, the 
emblements ſhall go. to the adininiſtrator of A; But if 
B. had' only ſaid: to 4: 1 will-.not occupy it, this' would: 
be no aflent that A: ſhould have all, nor would: it-give 
any thing to\A,, Cro. E..314. pl: 5. Hill. 36 Elie, B: 
R. Geanes v, Portman. Foto iro 2. DE be 

. If a leaſe be:made for ſeven yrars upon a' condition on 
the ſeven years to be per- 


ſhall have the emblements ; 'but Popham and Frner. de- 
nied it ; and judgment was given for the defendant. 
Cre. E. 461. (bis; pl. 10, Pajch: 38 Elis. B; Rin the 
caſe of Oland v; Burdwick. bh 0: aliteecd aft; 

A man ſeifed for life, or in fee; or tail in his wifes right 
or his own, and ſows it with corn, or any manner of pr: 


» 


huſband, and not to the. wife or heir that ſhall have the 


| y | land ; but graſs ready to cut, = ogy > wendy, &c, upon the 
from him with an adulterer. Raymond Ch. Juftice held, ” dat 


trees, {hall go to the wife or heir, Went,' Off Ex: 59: 
_ If land ſow'd with corn, ſaffron, hemp, &e. or planted 
with hops, or having graſs ready to be cut, be {aid or con-. 
veyed, it ſhall all go to. the purchaſer of the land, unleſs 
excepted,. tho” never (o near reaping of cutting; or gather- 
ing, Went. Off. Ex. 59. | | | . 
Roots of carrots, parſnips, turniÞs, ſkirrets, &e. ſown 
by him that had the inheritance of the garden or land; 
it ſeems, ſhall go to the heir, and not to'the executors oy 
for the profitable part is the root which is hidden within 
the ground, and cannot be come at without breakin tbe ſoil, 
which the executors cannot lawfully do: but as for melons 
which are above ground, the executors may take' them j 
yet as for artichokes, though the fruit be above the 
ground, yet it' ſeems they haye not ſuch yearly ſetting: or 
manurance as ſhould ſever them in intereſt from the Sil, 
therefore they (hall go with it to the heir. JYent. Of: 
Ex. 63. ., IT 8 
Albeir the leſſor determines his will before the corny &c. 
be ripe, yet becauſe the ſtate of the leſſee is uncertain, 
and therefore leſt the ground. ſhould -be unmanured, 
which ſhould be' hurtful to the commonwealth, he ſhall 
reap the corn which he ſowed in peace, Lit. $.” 68. and 
Co. Litt. 55. a. b. 5 A pCih 
A man after judgment given againft him, ſowed the 
land, and atterwards brought' a writ of error to reverſe 
the ſaid judgment ; but-it was affirmed ; he ſhall not take 
the ies,  Adjudged 'per. tot. cur. 2 Bulſt. 213. 
Paſch. 12 Fac. Wicks v. Jordan. | | 
If A. ſeiſed of land ſaws it with corn, and then conveys 
it to B, fot life, remainder to C.' for life, and B. dies be- 
fore the corn 15 reaped, now C. ſhall have it, and riot the 
executors of B, though his eſtate was uncertain. Agreed 
pere Cur. Hob. 132. pl. 174. Trim. 13 Fac, in caſe of 
Grantham v. Hawley. by | 20 
The leffor covenanted with 


the leſſee, his executors, &c. 


that he ſhould carry away to his own uſe ſuch corn as' ſhall be 
growing on the land at the end of the term; afterwards he 
conveyed the reverſion to the plaintiff, and the execators of 
the leſſee ſowed the land, and fold the corn growing on it at 


| | the end of the term tothe defendant : it was objected, w__+ 


. 


FE M B 


the leflor had never any property in this corn, and there- 
fore could not grant ic away ; but adjudged that the very 
right was palſed when it ſhould happen; for though the 
leffor had not any actual property in the corn, yet he had 
a right in poſſe, becauſe of the lands out of which it pro- 

4 and the words in the leaſe are ſufficient to paſs 
the property, as foon as the corn is growing on the land. 
Nel/. Abr. 702. pl. g. cites Hob. 132. [þ!. 174. Trin: 13 
Fac. ] Grantham v. —— 

A man was ſeiſed of land 
and deviſed that to F. S. and before ſeverance he died ; 
and whether the deviſee ſhall have the corn, or the ex- 
ecutor of the deviſor,was the queſtion. And by Hobart, 
TWinch, and Hutton, the deviſee ſhall have that, and not 
the executor of the deviſor. l/in. 51. Mich. 20 Jac. 
C. B. Spencer's caſe. | | 

If a man deviſe land, and after ſows it and dies, in this 
caſe the deviſee ſhall have the corn, and not the executor 
of the deviſor. /Vinch. J. ſaid it had been adjudged. 
IVin. $2. Mitch. 20 Fac. C. B. in Spencer's caſe. 

Hops growing out of the. old roots ſhall go to the 
executors or adminiſtrator, becauſe they grow by the 
manurance and induſtry of the owner, and ſo are like em- 
blements. Cro, C. 515. pl. 13. Mjch. 14 Car. B. R, 
Latham v. Atwaod. | TIE 

If heriff 2n a fiert factas ſells corn growing, the vendee 
cannot juſtify an entry on the land to reap it, till ſuch 
time as the corn is ripe. Per Twiſden J. Vent. 222. 
Trine 24 Car. 2. B. KR. in caſe of Perrot v, Bridges. 

Tenant at ſufferance ſows the land, and afterwards judg- 
ment is-recovered againſt him, and the corn ſeized thereupon, 
and ſold by the ſheriff (ſtanding,) then the treſpaſs lies for 
the ſand}ord againſt the ſheriff and his officers, L, P. R. 
612. cites 32 Car. 2, Sir Fohn Banks's caſe. 


Baron and feme jointenants for life, baron ſows the land, | 


and dies before ſeverance ; the court propoſed to each to 
take a moiety. Per Lord Somers. 2 Fern. 322, pl. 311. 
Mich. 1694. Rowney's cale, | 

But where ſtrangers are jointenants, the emblements 
will go to the ſurvivor; it was admitted, Arg. 2 Vern, 
323» pl. 311. Mich, 1694. Rowney's caſe, - 

A. tenant for life, remainder to B. his wife for life for 
jointure, remainder to A. in fee. A. deviſes his remainder 
in fee ta B. and died in May, leaving hops in the ground, 
which were cultivated at great charge in February, and 
gathered in Auguſt. Quare, Whether they belonged to 
B..the wife, or to the executor of 4. ? The Maſter of 
the Rolls at firſt inclined to think the hops belonged to 
B. in right of her rent and emblements ; but in regard 
of caſes cited as adjudged, that in caſe of dower ſhe ſhall 
have the emblements, becauſe dower is confidered as an 
excreſcence or continuance of the eſtate of the husband, 
but a jointure is not, he afterwards declared, that the 
hops and corn growing, at the teſtator's death were em- 
blements, and ought to be accounted for as part of the teſ- 
tator's eflate. MS. Rep... Trin. 1734. Canc. Fiſher v. 
Forbes. 6 I | 

Emble2s de gentz, This word occurs in Rot. Parl. 
21 £d. 3. n. 62. where divers murders, emblers de gentz, 
robberies, &c. It comes from the French embler, to ſteal, 
and ſecms to ſignify ſtealing from or robbing the people. 
_ Embaacer or Embzaſour, Is he, who, when a matter 
is in trial between party and party, comes to the bar with 
and ſpeaks in the caſe, or privil 
ſtands there to- ſurvey or arvini them, thereby to put 
them in fear and doubt of the matter ; the penalty whereof 
is 201. and impriſonment at the juſtices diſcretion. But 
perſons learned in the law may ſpeak in the caſe for their 
clients. Stat. 19 Hen, [6 c. 13. Cowell, edit. 1727. 

Embyacery, Is the act or alſence of embraceors. To 
inſtru& the jury, os promiſe reward for oz before ap- 
pearance, is embracery. Noy's Rep. fol. 102, 

Embracery is defined in general to be on attempt by 
either party, or a ſtranger, to corrupt or influence a jury, 
or to incline them to favour one ſide b 


one of the parties {having received ſome reward fo to do) | 
labours the jury, or- 


or any other way, exccpt by opening and enforcing the 
evidence by counſel at the trial, whether the jurors give 


{ee and ſowed the land, |' 


gifts or promiſes, 
threats or perſuaſions, or by inſtrufting them in the cauſe, 


E M B 


any verdict or not, and whether the verdi&t be true or 


falſe. Co Lit. 369. Moor 815, 2 Hawk. P 

Alſo it is an offence of this kind for a ſtranger 
labour a juror to appear and act according to his ton- 
ſcience, or for any perſon to labour a 


Our a Juror not to appear ; 
but *tis no offence for the party himtelf, or for ny th 


ſon, who can juſtify an at of maintenance, to labour a 
Juror to. appear and give a verdict according to his con- 
ſcience. 2 Hawk. P. C. 259, 260. 

Alſo. it is an offence to give money to a juror after 
the verdict, unleſs it be openly and fairly given to all 
alike, in conſideration of the expences of their journey 


and trouble of their attendance. . 2 Hawk. P. C. 259 
200. —” 


So the bare 
| buted among K 


|C; 259. 
barely to 


iving of money to another, to be diſtri- 
| e jurors, ſavours of- embracery, whether 
any of it be diſtributed or not ; and it is an offence of the 
like kind for a perſon, by indire& means, to procure 
himſelf, or another, to be ſworn of the zales, in order to 
ſerve one fide ; allo it is as criminal in a juror, as in 
another perſon, to' endeavour to preyail on his compani- 
ons to give a verdict on one fide, by any other argu- 
ments beſides the evidence produced. and the general 
obligations of conſcience. 2 Hawk. P. C. 260. 
| Theoffenceof embracery is puniſhable at Common law 
| by indictment or ation ; and if it were not known before 
the trial, it will be a good caufe to ſet afide the verdi&, 
'2 Hawk. P. C. 260. FER 

Abuſes by others, in relation to juries, are puniſhable 
by fine and impriſonment; and if a man affault or 
threaten a juror for having given a verdict againſt him, 
he may be indicted as a diſturber of the adminiſtration of 
Juſtice, and one who is guilty of a contempt of the 
King's court. x Hawk. P.C. 58, 59. 

'Embye or Embying:days, ' {from embers, cinere;,) 
Either becauſe our anceſtors, when they faſtee, fat in 
aſhes, or ſtrewed them on their heads. Stat. 2 & 3 Ed. 
6, c..19. They are thoſe the ancient fathers called gua- 
tuor tempora, and of great antiquity in the church, being 
obſerved on the 'J/edneſday, Friday, and Saturday next 
after Quedrageſima Sunday, Whit-Sunday, Holy-Rood-day 
in September, and Saint Lucy's day in December. Our 
Saxons called this faſt imbren. Et jejunia quatuor tempora 
(que imbren vecant) & extera omnia, prout S. Gregorius 
gents 1mpoſuit Anglorum, conſerventur. Spelm. de Concil. 
t. 1. f. 518, They are mentioned by Briton, cap. 53- 
and others. C9, in his //f. part. 3. fol. 203. ſaith, 
Theſe Embring-days are the week next before >" ps. © 
ſima ; which muſt needs be a great miſtake in the prin- 
ter, for 1t is not poſſible that learned men could be igno- 
rant 1n any thing ſo well known. Cowell, edit. 1727. 

Embyoidery. Deccits in embroidery prohibited, 2 
Hen. 6. c. 9g. Foreign embroidery prohibited, 1 LT 4 
30. 


4 


Car. 2.c. 13. By the ſtat, 22 Geo. 2. c. 0 fo- 
reign embroidery, or gold or filyer brocade, ſhall be im- 
ported, upon pain of being forfeited and burnt, and pe- 
nalty of 1001. for each piece, No perſon ſhall ſell or 
expole to fail any foreign embrozdery, gold or filver thread, 
lace, fringe, brocade, or make up the fame into any 
garment, upon pain of having it forfeited and burnt, and- 
penalty of 100/. All ſuch embroidery, &c. found, ma 
be ſeized and burnt, and the mercer, &c. in whofe cul- 
tody it was found, ſhall forfeit 1001. | 

Emendals, Emenda, Is an old word till uſed- in the 
accounts of the [zner Temple, where ſo much in emendals 
at the foot of an account, ſignifies ſo much in bank in. 
the ſtock of the houſe for the ſupply of all emergent oc- 
caſions : Spelman ſays it is that, Ducd tribuitur in reſtau- 
rationem damn. 

Emendare, Emendam /.lvzre, To make amends or 
ſatisfaction for any crime or treſpaſs committed. De- 
mino Regi ne emendare debent. Legis Ed. Confeſl. 
cap. 35» Hence a capital crime, not to be attoned by 
fine, or pecuniary compoſiton, was ſaid to be inemenda- 
bile, Leges Canuti, cap. %. | Jeu 

Emendatio, The power of amending and correCting 
abuſes, according to ſtated rules and meaſures. As emen- 
datio panni, the power of alnage, aulnage, uhnage or 


looking to the aflite of cloth, that it be of the juſt ell or 


ms 


| 


duc 


ty 


5 © 8 OP 
% YH 
| | 


due meaſure. » Emendatio panis & cervifie, the aſfiſing of| to fine and impriſonment; . Y, a. 68, 6g, 161{ 11 Rep; 


bread and beer, or the power of ſuperviſing and —_— 
the weights and. meaſures of them; a-privilege granted 
by the Ring to lords of manoers; which gave occaſion to 
the preſent office of ale-tafler; appointed in every court- 
leet, and ſworn . to look to the- afſife. of bread, ale, or 
beer, within the. precin&s of that Iordſhip:;=— Ad nos 


pretat emendatio panni, panis'& cervifee, & quicquid Regis | 


oft excepto ng & latrotirtio probuto——Paroch. An- 
y -Fnecalds, Exempt'from duties, -6 Geo. 2. c. 7, 
Emillarius, A feed, a'ftallion. De emiſſarid; 2 in- 
:derat, cecidit. Matt. Weſt, ſub. anno 1014: 4 Aþ 
ipſo vulneratus in brathio de ſus dejetus eff emiſſario. ' 1b... 
Ab guns fogges 0 6 165.6 yt, 3 in. ny 
Empanel, Impanellare, vel -ponere-int affifis, @ juratis, 
(no the French panne, 1. e: peltrs,” of of paneau; which 
es as much as pane with us,' as a pane of glaſs; of 
of a window, )- Sigrifieth the writing and* entring- the 
names of a.jury into a parchment: ſchedule; or roll of 
paper, by the ſheriff, which he hath ſummoned to appear 
tor the performance of 'fuch publick ſervice as Juties\ are 
employed in. Cowell. See {panel + © 
Emparlance, (Lrcerntia interloquendt) Cometh from the 
French parler,. to talk, and in' the Common law figni- 
fieth a defire or petition: in court, of a day to pauſe what 
is beſt to do. The Civilians call it petiti9nem indiicinrum: 
And Kitch. fol. 206, interprets it in theſe words, If he 
imparl,. or pray continuance; when praying continuance 
is ſpoken interpretative. Ant fol. 201. he mentions em- 
parlance general and emparlance ſpecial; emparlance' general 
ſeemeth to be"that whieh is made only in one word; and 
in general-terms.-. Empariante ſpecial, where* the party 
requires a day to deliberate, adding alſo theſe words, Salvrs 
oninibus advantagiis tam” ad juriſdittionem turiz quam ad 
brove & narrationem, ——or ſuch like. Britton, cap. 53. 
uſeth it for the conference of jury upon the cauſe'com- 
| mitted to them. And an empariance of coritinuance is 
_ thus entred, Er modo ad hunc diem,  ſeilkcet diem Veneris, 
&c. iſto eodem' termino uſque ad quem em prediffius A. 
habuit licentiam interloquendi, &e; See Ympariafce. 
Emperoz, Is an ancient title of the Kinys of England. 
This appears by a charter of King Edgar, viz. 'E2y E4- 
garus Anglorum Baſileas, omniumque Regum inſularum oceant 
que Britanniam cifcamjacent, '&e., Imperator & Dominns. 
Emprefii, See Jmprelit; - | HG 
Empovement. See Improvement. fo 
Enbhyever,: (Fr) To write down briefly. Brie. 56. 
Encaenia; 7. The dedicatiors of churches, which 
was always on a Sunday, Enceniare, i. e. To begin'a 
_ thing, or to put on a new thing, v/z. Encieniavit in 
Wintonid' urbe arduam turrim. 'Du Freſne. 
Encaufſtan, z. e. Ink. Pu propter encaulti & tharte 
vitium aboleri incipiebat. Fleta, lib. 2 c, 27. par 5. 
Enchelon, A French word much uſed in our law 
books, as in the ſtatute 53 E4. 3. cap. 3. and fignifies 
as much as the occaſion, cauſe or reafon for which any 
thing is done. | So it is uſed by Staundf. lib. 1. cap. 12. 
in his deſcription of a dredland. Skene de verb. fionif. 
verbo Encheſen, ſays, "That Edward, the firſt King of 


England, Weftm.' 1. c. 6. ſtatutes and ordains, That no 


man ſhall be amerced, without reaſonable encheſ91. 
Encroachment, or Accroachment, (from the French 
word accrocher, to pull or draw to) ſignifies an unlawful 
vaining _ the rights or poſſeſſions of another : For 
example, If two mens grounds lying together, the one 
prefleth too far upon the other; or if a tenant owe two 


ihillings rent-ſervice to the lord, + and the lord taketh. 


three, See Co. 9 Rep. f. 33. BucknaPs caſe, So it 1s 
ſaid, That Hugh Spencer the father, and Hugh Spencer 
the ſon, encroached unto them the Royal power and 
authority. Stat. 1 Ed. 3. in proem. *Ciewell, edit. 1727. 

Endeavour. Where one who' has the uſe of his 
reaſon endeavours to commit felony, Ec. he ſhall be pu- 
nifſhed' by our laws, but not to that degree as if he had 
aCtually committed it. As if a man afſault another on the 
highway, in order to a robbery, but takes nothing from 
him, this is not puniſhed as a felony, becauſe the felony 


is not accompliſhed ; though as a miſdemeanor, it is liable 


Vor.T: 


{by Rat; 9 GH d0muy oh ned inns dongle | 
{ Enemy, ramnrce J of rows! an alien or.foreigner, 
| who in a public capacity; and in an hoſtile manner, in- 
| vades any - kingdom. or country; and whether ſuchiper- 
ſons cone | hither - by  themiſe]ves, or in company, with 


/98. But in this caſe the offender. ſhall: be tranſported, 


| Englijh traitors, they cannot be puniſhed as traitors, .but 
fall | 


\be dealt . with by martial: law... Hi Po 'C.rh0z/ 15. 


1 Hawk: FA , But the ſubjeQts of a foreigni/Prince com= 
ing into England, and hving: under the proteion of the 
King, if they take up'arms, &c. againſt the.goverhment, 
= may be" pumnſhed as traitors,” not: as ahen;cnemies. 
1 Hawk. ib. If a priſoner be reſcued by enemies, the 
| goaler is fot guilty of an'eſcape:z' as'/he-would have been 
if ſubjects had made the reſoue,.:whemn: he might have. a 
 legal-rethodyaagainſt them: 2:Huwk.- 130: See 'Treafon, 
Endiament, See Jndigment,  __ EN 
, ' Endowment, (Dotato,) Signifieth the giving or aſ- 
| ſigning of .dower to':a\Woman'z; for which'ſeo-more..'in 
Dower; But-it-is/ſometimes:: by a. metaphor 'uſed for 
' the ſetting or ſevering of a ſufficient portion for. a.\vicar 
| towards his perpetual. mainternianbe;; when the:benefice is. 
appropri. ted:; and fo it ig uſed in the ſtatutes;. wy A , 
21 t. b. and 4. Hen;'4: $124 : Sed Apppopuation. "oY 
Endowment de la: plus bebte part} Is where-a.man 
dying 'ſcifed of ſome-lands holden-in knight-ſerviee; and 
other ſome' in-\ſocapge,; the widow: is, aſagned her, dower 
rather in the ſocage lands than thoſe holden,. im knight- 
ſervice, as. being la plus belle part, the: fairer part ; of 
which read Littleton at large, hb. 1. cap. 5» ; i: 
catholick doErine, where ſeduced by the illuſions of the 
Devil: ' Gonal Carthag. 4c. gn. 1 | 
Enfranfhile, Is to make free, to incorporate a man 
into a ſociety or body politick, 'or'to make one a denizen. 


libertas,) Signihes: the: incorporating; of a man/into any 
taciety. of boay politick : For exampie,, He that by char- 
ter is made denizen of England, is ſaid to be. enfranchiſed ; 
and ſo'is he that is made: a citizen of. Londor,.;.or other 
city, or burgeſs of any town corporate, becauſe he is 
made partaker of thoſe. liberties-that appertain to the cor- 
poration, whereinto he ts enfranchi/ed : Sq a villain is en- 
franchiſed, when he. is made free by his. lord, and made 
capable of the benefits belonging to freemen.. And when 
a man is thus enfrenchiſed into a. city or borough, he hath 
a freehold in his freedom for his life ; —_— what- 
ever ſhall be the cauſe of his d:sfranchi/ement, ought to be 
a fact, and not only an endeavouring or enterprizing. 
W hat ſhall be ſufficient cauſe to disfranchiſe a freeman, 
and what not fee in Cp. lib. 11. Rep. f. 91. Bagg's caſe. 

Engierery, - Englechery, Englechice, or Engle: 
thery, in Latin engleceria, Is an old word, ſignifying no+ 
thing more than to be an Engliſhman. For example ; If 
a man were privily {lain or murdered, he was in old time 


alien, until englecery were proved, that is, until it was 
made manifeſt that he was'an, Engliſhman. Bratt. lib, 3. 
tratt. 2. cap. 15» } 134. 'The original whereof was 
this, Canutus the Dane being King of England, havin 

ſettled his eſtate in peace, at the requeſt of kis lords, ai 
charged the land of his armies, upon condition, that 
whoever ſhould kill an alien, ſhould be liable to juſtice ; 
and if the manſlayer eſcaped the town where the man 
was'ſlain ſhould forfeit ſixty-ſix marks to the King, and 
if the town was not able, then the hundred ſhould pay : 
And further, that every man murdered ſhould be ac- 
counted francigena, except englecery were proved: And 
the manner of proving him to be an Engliſhman was be- 
fore the coroner, by two men or witneſles who knew the 
father, and by two women who knew the mother ; and 
this was called englecerie. See Horn's Mirrour of Full. 
lib. 1. cap. 'Of the office o coroners, and Fleta, lib. 2. 
cap. 30. - This englecery, tor the abuſes and troubles that 
were afterwards perceived to grow: by it, was utterly 
taken away by 14 Ed. 3. c. 4 See Co. lib. 7. fo. 10s 
Calvin's caſe, 15 


$S. Engliſh, 


|  Energumeni, 7. 4. Demoniacks, who, deſpiſing_ the 


Enfrcanchiſement, (from: the! French! word: franchiſe, | 


accounted francigena, which word comprehended every - 
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__ - Chapter. 


E iN iT 5; 
| Engliſh; © All pleas to be entred- in Lating and de- 


bated in Engliſh, Kd. . apy IS. 163 -40l 11 381 | 

All pleas, records, bonds and proceedings in courts of 
juſtice in England or Wales, or.in the. Exchequer.in Scot- 
land, ſhall be in Engliſh and: writ in-words. at length, 
and;in a conmmon hand, 4 Geo. 2.c. 26.fo1..,. + 
- Except known abbreviations. and 


.. 


technical words, 6 


Geo. 2G I4-fþ. 5+. Hyg 99 Off.) yo} TOTIATY 1 
 Penalty\for: writing-otherwiſe, 4 Geac 12. 1c4.:26,/ſe, I. 
6 Geo. 2310/14, fo 4. | q 


rug o in the 
cotland,' Q 
«: -24 Sn 


* MifranMitions, variances; and other defods in form 


* ene bd 


and ſhall pay ſuch impalitions as-aliens-do.. / Stat;, 14 & 
1c Hen: $\ 6194! - 39120 Þt & 40 $01643491 10-2313339.5 
R ers,: Who Thall: mvent,| deſign and engrave 


- Enirſa'yars;::2 Set Elneep os 
p 


$12. S.040- $03 v-- ak hes ko, VE $$ SIC EISEGVES 
- "*Eniquelt;'- See © nqueſt.---:--! 1 0322) 3 Oe 
.* Enterver; See -Juſervice,:/ [1.00050 2000 03, 


- 'Enligne;'Freneh, ©: Saigne, -blooded,, let blood. 


ntendment. 
 Enterpleder, (Fr. Enterplaider, [nterplacitare,) Sig» 


\ "The cauſe of enterpleader is, for 'that the defendant 
ſhall not be charged to two feverally where na default is 
'in him. © 39 Hen. 6. 36. b. If a ſtatute be acknow- 
ledged to a dean and chapter, and delivercd to 'B. till 
certain conditions - performed, though this B. is-one of 
* the chapter, 'yet if the conuſor brings detinue againſt 
him, 'he'may ſay that it-was delivered upon condition, 
and garniſhment ſhall be granted againſt the dean ang 
13 Hen. 4. 8. See Garithment, - 


| L 
||  Detinue of @ writing, the 


| Plaintiff. did not come that , no eftate ſhauld be 


| came, and prayed judgment of the writ of 


EONyTGT1 


\. In detinue of goods, the defendant ſaid, that they 


{were delivered to him upon, condition, that if A. per- / 


formed certain , conditions to the plaintiff, that. th 
| ſhould) be.delivered to. 4. and otherwiſe tothe olaintift| 
and prayed. , garniſhment_ to. 4. and had It, notwith. 
ftanding that A. be-a'ftranger, and had:no writ pending: 
| thereof... Br. Garni/h. pl, 38. cites 14. Ed: 44125 ©: | 
Li Aefendant -alleged delivery to 
him upon. condition, .an - #1 apr Crag wy and had it, 
and the garnifhee confeſſed the condition, but ſaid; that ac-/ 
| cord was made.,0."tweeusthem thet he-fooulll make eftate 8 
the manor of [. for ; the remannger to the plaintiff; 
and that the plaintiff ſhould be there, | and . then the deg 


« | /oould be.” delivered, to bim, aaxd (aid, that he avas always. 


ready, and the plaintiff did not come, and prayed. livery «f 
| the writing, and becauſe it.was accorded f girl ws 4. | 
| than the. condition pleaded.by. the defendant, . indi be did 
not ſexy. 2oxgting of this, accord; and alſo;he: might have 

jad e.the, eſtate the remainder:to the plaintiff.though the. 
plaintiff. did not come, therefore the: plaintiff..recoveres. 
by award ; for, he did'nof ſay in. the negative, that if the 
| made. Br. 
| Garnithe, pl. 12. cites 40 Ed. 3- 11, | 


21.52% HS 73.0 , 
18 detinue, of an obligation, .the defendant ſaid, that it 
was delzvered by the plaintiff; and T, B. upon certain emdi- 
| tzons, and be did not know if the conditions were performed. 
or not, and prayed garniſhment againſt T. B, who came up- 
on the /crre-factas,. and: /arg, thee 4t appeared by the obli- 
| gation that be ;and. three athers were: bound wha are nat 
warned ;. judgment if he.ſhall anſwer ;-&& non allocatur , 


.. | for it. may be that the.garmifhee only. ſealed and delivered 


| the, dexd, and the other - three not, and therefore he was 
awarded to. anſwer... Br. Garniſhe, pl. 16. cites 49. Ed. 
\. In, detinue of charters the defendant prayed . garnifb- 
ment againſt 7, N. and had it, and the garni/hee came, 


| and ſaid, that F. P., gave the land; to. the feme, now 


' plaintiff, and her. firſt. baron, and to the heirs:of the baron, 
| and the'baron died without iſſue, and the garniſbee is heir to 
him, and the donor delivered the evidences to the baron in 
ſalvation of his inheritance, after whoſe death his feme gat 
the, evidences, and took another baron, now 'plaintiff, who 


| alened in fee, and delivered the evidences to the defendant, 


and the garniſhee as couſin and heir of the firſt baron, and 
ſhewed how couſin, entered for alienation to his difinhe- 
ritance, and fo it belonged to him to have the evidences, 
&c. And per Laken, the feme ſhall have the charters 
for term of her life ; but Littleton contra ; and that by 
the alienation they belonged. to. the heir ; Laker ſaid, 
No, Sir, for we cannot have cui in vita after the death 
of the ſecond baron ; but Littleton ſaid, Yet-we may 
have them during the life of the ſecond. baron.; but by 
him in-this caſe, becauſe the eſtate was.made to ber and 
her firſt baron, and to the heirs of the baron without 
deed, and the ancient charters delivered to the baron 
alone in ſalvation of his inheritance, , the feme can have 
none of them. , Contra ob, the deed of the ſame eſtate, 
though it had heen delivered to the baron alone ; for all 
that touches his eſtate ſhe ſhall have, and'no more. Br. 
Charters de Terre, pl. 11. Cites 34 Hen. 6.1. 
The garniſhment iſſued againſt baron and feme up3n ſur- 
miſe, that bath were parties ta'the- bailment, and the baron - 
7g facias 
brought againſt him and his feme, &c. yet he was put 
to anſwer, but with a ſaving to them. Thel. Dig. 200- 


| 1ib, 13. cap. 12. {. 8. cites; Mich. 8 E4. 4. 16... 


For more learning on this ſubjedt, ſee g Abr, tit. Enter- 


| pleader. See Jnterpleader. 


Enthera, A-chelt or coffin. Yenerabilis Odo corpus B. 
Wilfridi in eattiari (hoc eft } in majori altari, quad in orien- 
tali preſbitern parte parieti contiguum de impolitis lapidibus 
& cements extruttum erat, digniter collecaverit. KEadme- 
rus de zxde facra (Ou bn vcr] oath, 

CEntierty or 4Itierty, A kind. of French word, ig- 
nifying entireneſs ; it is contradiſtinguiſhed in our books 
from moiety, and denoting the whole... Cowel!, edit. 
L727» * _ | ; BF . $3775 03-2 | 
E "Entire nancy, Is contrary to. ſevere! tenancy, lig- 


puiſning a ſole po 


ſhon. in one man, whereas the other 
ſignifieth joint or common in more. See Bro., Scveral 
oo , 
4 eNANC)'y 


E N: TT: 


Tenancy, and the New Book of entries, verbo Entire Te- 
ncy. 30.4%; 
"Enrruſion. See Jnrrufian, be pelt M1 
Ent, (Fr. Entree, i. e. Introitus, Ingreſſus,) Pro 
perly hgnifies the taking poſlefſion of lands or tenements. 
See Plowden, Afſiſe of freſh Force in London, fol: 93. b. 
[t is alſo uſed for a writ of poſſeſſion ; for which ſee 
Jngrefſus: and read Jet, þ. 2. Symbol. tit. Recoveries, 
:2. 2, 3- Who there ſhews for what it lies, and for 
what not. - Of 'this Briton, in his 114th chapter, writes 
*0 this effe&t : The writs of entry favour much of the 
right of property ; as for example : ſome are to recover 
cuſtoms and ſervices, in which are contained theſe two 
words ( ſolet-& debet, ) as the writs Duo jure, Rationabili- 
Bus diviſis, Rationabili efloverio, with ſuch like. And in- 
this plea of entry there are three degrees : The firſt is, 
where a man' demands lands or tenements' of his own 
ſcifin after the term expired : The ſecond is, where one 
demands lands or tenements, let by another, after the 
term expired : The third, where''one demands lands or 
tenements of- that tenant who had zxtry by one, to whom 
ſome anceſtor of 'the plaintiff did let it for a term now 
expired. According to which' degrees the writs are va-' 
ried.” And there is yet a fourth-form, which is without 
degrees, and in caſe of a more remote ſeiſin, whereunto 
the other three degrees do- not extend. "The writ in 
the {ſecond degree is called a writ of Entry i le per : The 
' thitd degree a writ of Entry #n le per & cu: and'in the. 
fourth form, without theſe degrees, it is called a'writ of 
Entry.in le poſt, that is, after difleiſin, which ſuch a one 
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queſt; all the lands of this nation were in the Conque- 


Tor's hands, and appropriated unto him ; except religious. 
and church -lands, and the lands in Kent, which by com- 


poſition were left to the former owners, as the Cooney | 
$3 


found them; ſo that no man, ' but the biſhopric 
churches, and the men of Kent, can at this day make 
any greater title than from the conqueſt, to any lands iri 
Eng and; and lands poſlefſed without any ſuch title, are 
in the crown, and not in him that firſt enters, as it is by 
land left by the ſea; this land belongs to the King, and 
not to him that has the land next id olitng, which was 
the ancient ſea-banks. This is to. be underſtood of the 
inheritance of lands, viz, that the inheritance cannot be 
gained by the firſt entry. Bac. L. Tra#ts, p. 126. 

But an eftate-for another man's life by our law: may 
at this day be gotten by entry : As a man called A. having 
land conveyed unto him for the life of B. dicth without 


making any eſtate of it, there, 'whoſoever firſt enters ints | 


theland after the deceaſe of A. getteth the property in the 
land for the time of the continuance of the eſtate which 
was granted to A, for the life of B. which B. yet liveth, 
and therefore the ſaid land cannot revert till B. dies. And 
to the heir of A. it cannot go, for that it is not any eſtate 
of inheritance, but only an eſtate for another min's life ; 
which is not defcendible to the heir, except he be ſpecially 
named in the grant, viz. to him and his heirs. As fot the 


executors of A. they cannot haye it,' for it is not'an eſtate 
teſtamentary, ' that it ſhould go to the executors as goods 


and chattels ſhould ; ſo as in'truth no man can intitle 
himſelf unto thoſe lands ; and therefore the law preferreth 


— 


made to ſuch a one. And if any writ of entry be con- |. him that firſt enters, and he is called occupans, and ſhall 
ceived out of 'the right caſe, ſo that one form be brought | hold it ny the life of B. but muſt pay the rent, per- 
for another, it is abatable. In theſe four degrees are-com- | form the conditions, and do no waſte, an he may by deed 
prehended all manner of writs of entry, which are without buoy. it- over to whom he pleaſes in his life-time ;. but if 
certainty and number. Thus far Briton, by whom you |.he dies before he aflign it over, then it ſhall go again "OI 
may perceive that' theſe words, ſolet & debet, and theſe | whomſoever firſt entreth and holdeth ; and o all the life 
other, in le per, in le per & cui, and in'le-poſt, which we'| of B. ſo often as-it ſhall happen. Ibid. 126, 127. 
meet with many times in books ſhortly and obſcurely men- Likewiſe, if any man does wron ully enter 'into 
tioned, ſignify nothing but divers forms of this writ ap-| another man's poſſeſſion, and put the right owner of the 


plied to the cafe whereupon it is brought; and each 
form taking its name from'the words contained inthe 
writ. Of this read Fitz. Nat. Brev. fol. 193. © 

This writ of entry differs from an afſiſe, becauſe it lies 


for the moſt part againſt him who entred lawfully, but | 


holds againſt law, whereas an a/fſe lies againt him who 
unlawfully diffeifled : yet ſometimes a writ of entry lies 
upon an intruſion. Reg: of Writs, fol. 233. b. See the 
ew Book of Entries, verbo Entre Brevis, fol. 254. 
col. 3. There is alſo a writ of entry in the nature of an 
affiſe. ' Of this writ in all its degrees, ſee Fleta, lib. 5. 
ca. 34. & ſeg, There are five things which put the 
writ of entry out of the degrees, viz. Intruſion, ſucceſſion, 
diſſeifin upon diſſeifin, judgment, and eſcheat. 1. Intru- 
fin is where the difleiſor dies fſeiſed, and a ſtranger 
abates. 2. Succeſſion is when the difieiſor is a man of 
religion, and dies, or is depoſed, and his ſucceſler enters. 
3. Difſeiſm upon diſſerſm is when the diſſeiſor is difſeiſed 
by another. 4. Fudgment is when one recovers againſt a 
difleifor. 5. Eſcheat is when the difleiſor dies without 
heir, or doth commit felony, whereby he is attainted, b 
which the lord enters as in his eſcheat, In all theſe caſes 
the difſeiſee or his heir ſhall not have a writ of entry with- 
in the degrees of the per, but in the pa; becauſe in 


thoſe cafes they-are not in by deſcent, nor by purchaſe. 


Cowel, edit. 1727. | 

An entry is where a man enters perſonally, or another 
by his order, into any lands, tenements or hereditaments 
to which he'has a title of entry, and takes poſleflion of 
them. Terms de la Ley, tit. Entry. Lil. Conv. 131. 
A property gained by entry, is where a man finds a 
piece of land that no other poſleſſes, or hath title unto, 
and he that ſo finds enters; this entry gaineth a pro- 
perty. Bac. L. Tratts, þ. 126. | 
| This law ſeems to be derived from this text, Terra 
dedit filiis hominum, which is to be underſtood of thoſe. 
= will till and manure it, and fo make it yield fruit. ' 
Tthid. | : 

But this manner of gaining lands was in the firſt days, : 
and is not now of uſe in England ; for that by the con- 


freehold and inheritance from it ; he thereby 'gets the 
freehold and inheritance by difſeiſin, and may hold it 


-| againſt all men, but him that hath right, and his heirs; 


and 1s called a difſeiſor. Bac. L. Tra#ts, þ. 127. 
Or if any one dies ſeiſed of lands, and before his heir 
doth enter, one that has no right does enter irito the 


lands, and holds them from the right heir, he is called 


an abator, and is lawful owner againſt all men but the 
right heir. Jbid. | GH 


And if ſuch perſon, abator or diſſeiſor (ſo as the diſ- 


ſeiſor has quiet poſſeſſion five years next after the diſecfin) 
do continue their poſleflion, and die ſeifed, and the land 


deſcend to his heir, they haye gained the right to the 


poſſeſſion of the land againſt him that hath right, till he 
' recover it by fit ation at the Common law. And if it 


be not ſued for at the Common law within fix years after 
the diſſeiſin, or abatement committed, the right owner 
has loſt his right by that negligence. - Bac. L. Tradts, 
Pp. 127. = FFI. £92 
And if a man has divers children, and the elder, being 
a baſtard, does enter into the land, and enjoyeth'it quiet! 
during his life, and dies thereof ſo ſeiſed, his heirs ſhall 


hold the land againſt all the lawful children, and their 


iſſues. Ibid. 


| 1: In what caſes entry is congeable, or lawful ; and what 
ſhall be deemed an entry to reduce an eſtate. © 


2. Of entry for a forfeiture, and for the breach of a 
condition. | ts ety” 4 


I. In what caſes entry is congeable, or lawful ; and what 
ſhall be deemed an entry to reduce an eſtate. 


If the conuſee of a ſtatute ſues an extent, by which 
the lands of the conuſor are ſeiſed into the hands of the 
King, the conuſee after a liberate is ſued (but not before) 


| may enter into the land before rhe {iberate executed, for 


this /iberate is a ſufficient warrant for his entry. 2 
Danv. Abr. 785, e | Afce 
r 


ws 
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After an extent upon a {tatute-merchant, ftaple or 
recognizance returned, the conuſee may enter without 


any —_y by the ſheriff, by force of the liberate. 2 


Injt. 678. but by 1 Yent. 4t. in an execution upon a 
ſtatute-merchant there is no need of a liberate, as there 
'S upon 2 ſtatute-ſtaple, for in caſe of a ſtatute-ſtaple the 
conulee can bring no eje&ment before the liberate... 

A {berate made to the ſheriff to deliver the land to 
himſelf is void, and an entry in that. caſe is void. 
2 Danv. Abr. 785. i | | 4 

If the King ſeiſes certain lands, upon which an eu/ter 
le mayn is ſued to the eſcheator to deliver this land to the 


party again, he may after enter into the land before any | 


execution of the writ, becauſe there is a judgment given 
before, that the hands of the King ſhall. be removed. 
Ibid. | | | 
Upon an eleg:t, if the ſheriff takes an inquiſition, tho' 
the ſheriff does not deliver the land to the party plaintiff, 
yet the plaintiff may enter preſently after the inquiſition 
taken, before the return to the court, without any /ibe- 
rate to him direted, Tþ:d. 786. 
It a judgment be reverſed in a writ of error againſt 
the heir of the recoverer, -the demandant may enter up- 
on him without more, though he be in by deſcent, but 


he cannot upon the tertenant without a /cire facias. 3 


Danv. Abr. 298, 299. 


If a man recovers in a real-a&tion, and the tenant dies |' 


before execution, yet the demandant may enter upon the 
heir, becauſe the record binds his title : So though it be 


| of lands in tail. bid. 299, Otherwiſe in a falſe or 


feint action. Co, Litt. 361. b. 

So if a man recovers in a real ation, though there be 
two, three or four deſcents before his entry, yet he may 
enter upon thoſe to whom deſcended, becauſe the reco- 
and diſproves the title. 3 Danv. 
Abr. 299, __ | 

90 if after a recovery in a real ation, and before exe- 
cution, a ſtranger enters and dies ſeiſed, yet the recoveror 
may enter upon his heir. bid. 

1t a man recov , in a writ of right of advowſon, 
and after, at au avv..ance, a ſtranger pretents, yet when 


the church is void again, the recoverer may preſent. 
Ibid. 


If there be a recovery in. an <je&ment, the plaintiff 


may enter and execute his judgment, and the affiſtance 

of the ſherift is only to keep the peace. Far. 66, 69. 
He. that recovers may as well enter after the year as 

within the year againſt him, upon whom the recovery was 


had. 3 Danv. 4br. 299. 


But he cannot enter upon a ſtranger to the recovery | 


after the year, bid. 

He cannot enter after a deſcent caſt. Tbid. and Fits. 
Entry Congeable 35. | "IF | 

In all caſes where the writ demands lands, rent, or 
other thing in certain, the demandant after judgment 
may enter, or diſtrain before any ſeifin delivered to him 
by the ſheriff. Co, Litt. 34. b. | 

But in dower where the writ demands nothing in cer- 
tain, the demandant, after judgment cannot enter or 


diſtrain till execution ſued, upon which the ſheriff delivers | 


the third part in certain, 161d. | | 

So where the wife of one tenant in common demands 
the third part of a moiety, ſhe cannot, after judgment, 
enter till the ſheriff has delivered her the third part, 
though it is thereby reduced to no more certainty than 
it was. bid. | 

If one recovers in affife, or aſhſe of mort d4anceſtor, 
he may enter and execute the judgment without being 
put in ſeiſfin by the view of the jury. oor 54. pl. 156. 
But it was faid in this caſe, that if he be again diſfleiſed, 
he ſhall not have a re4:ſerfin but a poſt difſciſm. bid, 


An entry ſhall be intended to be a good executicn of 


a recovery without a writ of (eifin. T. Fones 20. 
There is 2 difference between a feoffment and an entry; 
for a man may make a feoffment of lands in another 
county, and make livery. within the view; although he 
might enter peaceably to make livery. Pollex 47. But 
a man cannot make an entry into the lands, within the 
view, where he may actually enter without fear ; for it 
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1s one thing to inveſt, and another to deveſt; Cy. 7: 
252. 8. b. | | To 
If the diſſerſee enters into the land, and continues in id 
| with the difſeiſor, and manures it with him, claimin» 
| nothing of his firſt eſtate, yet this is an entry that will 
| reduce his firſt eſtate. 2 Danv. Abr. 790. 

And if he enters and takes the profits as leſſee at wilt 
of the difieifor, or in any manner, this is an entry, and 
reduces hi. cſtate. bd. 
 Andiit he commands a ſtranger to put the cattle $f 
ſuch ſtranger into the land to feed them, this is an entry 
in law into the land. 7b:d. : 
If A. leaſes to B. for years, the remainder to C. in 
fee, and A. comes upon the land to make livery, and 
B. to take it, this ſhall not be ſaid any entry of B. tg 
veſt the actual poſleſſion-in, him till livery made, for then 

the remainder would be void, which would be againſt 
the intention of the parties. Co. Litt. 49. b. 

If an entry is made to a ſpecial purpole, ſuch entr: 
ſhall be guided by the intent, and tied up to that ſpecial 
purpoſe: As if it is agreed between diſleifor and diilciſce, 
\'that the diſſeiſee ſhall releaſe all his right to the deſleifor 
:upon the land, and accordingly the difleiſee enters intothe 
land, and delivers a releaſe; there this is a good releaſe ; 
and the entry of the difſſeiſee being for this purpoſe, does 
not avoid the difleiſin, Co. Litt. 49. b. Lil. Conv. 131. 

But. if the difleifor makes a frofurent to the diſleiice. 
'and others, there, though the diffeiſee comes to take the 
livery, yet when the livery is made, the diſleiſee is re- 
mitted. Co. Litt. 49. 6. | 
If the diſleiſee comes upon the land and puts his foot 
in,. but takes no profits, but the difleiſos outts him, this 
entry does not ſettle any eſtate in him (at the cletion 
of the difleifee, as it ſeems) for the difſeiſee may have an 
aſfiſe of the firſt diffeiſin. 2 Danv. 4br. ot..---; 
| If have a houfe and land adjoining to a plot of land in 
queſtion between me and another, and I ftand upon one 
piece of the ſtone wall, which is my own ſoil, and put'my 


' | hand through a wall made of lime and laths which ftands 


-upon the land in queſtion, and there deliver a leafe feal- 
el to try tne title, this is a good entry, though I do not 
come within the plot in queſtion. 7bid. | 
If a baſtard eigne after his father's death enters, and in- 
vites the mulier puiſne to ſee the houſe, pictures, &c, or 
'to dine, hunt, hawk or ſport with him, or the like, 
upon the land accordingly, this is no interruption of the 
poſleflion of the baſtard, becauſe he came by his conſent, 
fo that the coming upon the land could be no treſpaſs. 
* Co. Litt. 245. b. 308. a. | | 
| But if the mulier of his own head comes upon the 
ground, and cuts down a tree, or digs the foil, or takes 
the profits, theſe are interruptions; for rather than the 


þ baſtard ſhall puniſh him in an ation of treſpaſs, theſe 


 aCts ſhall amount to an entry in law. JTbid.-245. b. 
{ So if a mulier puts his beaſts into the grounds, of com- 
mands a ſtranger to put in his beaſts, theſe acts without 
words amount to an entry, for a&ts without worgs may 
make an entry, but words without an aft, viz. entry 
on the land, &c. cannot. Ibid. See 3 Leon. 144: 

If the difſeiſor requeſt the difſeiſee to go to the cellar, 
and ſee the antiquity of, &c. this is no entry to abate an 
aſſiſe brought by the difleiſee. P!. Com. 93. 

So if the liſſeiſee, ſeeing ſeveral cut wood upon tne 
land, goes upon the land and admoniſhes them at their 
peril to deſiſt; this is no entry to abate his writ. 114. 
Bulft. 9. 2 Brownl. 231, 239. | 

Such entry as will abate a writ ought to be, unto the 
thing demanded, and with an intent to have the thing 
demanded. 2 Bul/t. 9g. 2 Brownl. 231, 235: : 

Where the beaits of him that had a right ſtrayed 6: 
their own accord into the land, and it was held no entry. 
See Leon. 110. 

If the office of a keeper of a park is granted to one, 
who is thereof difſeiſed, and he brings an aſliſe, and, 
pending his afliſe, enters into the park, kills a {tag, a4 
| cakes a ſhoulder of it for his fee; this is no ſuch entry 25 
| to abate his writ, for that his entry was not as an officer 
ad cuftodiend', but as a wrong-doer to kill; &c, Buy. 
[+ 8, 9. | If 
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If a man has common in F, $.'s lands, between 25th 
of March and 29th of September, and he brings an affiſe 
for it, and at Chri/tmas puts in his beaſts, this is no entry 
to abate his writ; for it cannot be intended for the ſame 
common. 2 Brownl. 238. 

' | Entry ſhall not be of force to avoid a fine, &c. unleſs 
an action be commenced within a year, &c. Stat. 4 Ann. 
fo 16. feet. 16. 


2. Of entry for a forfeiture, and for the breach of a 


condition. 


If leſſee for life aliens for life, the remainder over, and 
he in remainder enters after the death of the leſſee, the firſt 
leſſor may enter on him for the forfeiture ; for by agree- 
ment to the remainder, he agreed to the whole, and fo 
a party. 3 Danv. Abr. 227. 

If the leflor may enter on the alienee of his leſſee, or 
any who is party to the forfeiture. [h1d. 

So he may enter on the alienee of the alienee, or any 
that has the land, altho' he be not party to the forfciture. 
3 Danv. Abr. 228. 

Lf a leflee for life gives in tail, the remainder in fee to 
another, and afterwards he in remainder dies, and after- 
wards the donee dies without iflue, the leflor may enter 
on the heir of him in remainder, for by his entry he 
agrees to the difiaheritance made by the alienation. 
lbid. | | 
Tf tenant for life gives it in tail, and the donee dies, 
the leflor may enter on the donor for the forteiture. 
Ibid. | 

Where a tenant for life makes a feoffment in fee, a 
ranger may enter for a forfeiture in the name of the re- 


 verſfioner, and thereby the eſtate ſhall be in him. Co. 


Litt. 245. a. 
If a leflee for life aliens in fee and dies, he in remain- 
der or reverſion may enter after the death of the leſſee. 
3 Danv. Abr. 228. | | 
If tenant for life of an advowſon in groſs levies a fine 
come ceo, &c. of it, and before any claim made by him in 
reyerhion,, the church becomes void ; afterwards he in 
reverhon ſhall not have advantage of the forfeiture as to 
the preſent preſentation, becauſe before election made by 
him in reverſion, the eſtate of the leſſee was not defeated 
nor deftroyed, which election ought to be by claim ; and 
then it was a chattel veſted in the leſſee before the elec- 
tion made by him in reverſion, which cannot be defeated 
afterwards bo the preſentaticſh of him in reverſion. 
Ibid. | 
If A. being tenant for life, leaſes to B. for his life, 
and B. dies, and A. re-enters ; yet the forfeiture remains, 
and the firſt leflor may enter. Co. Litt. 252. a. 
If tenant for life ſuffers a common recovery, and exe- 
cution is thereupon had, yet he in remainder may enter ; 
for being a forfeiture, the ſuing execution will not pre- 
vent him. Hill. 32 Eliz. Co. 14, 15. adjudged; though 
it appeared the recovery was luftered before the ſtatute of 
14 El:z. | | 
If a man leaſes two mills, upon condition that if the 
leflee leaſes them, or aſſigns either of them to another, it 
ſhall be lawful for him to re-enter ; if he leaſes one, the 
leflor may enter into both, for the condition gocs to both. 
2 Danv. Abr. 121. : 
If A. leafes a meſſuage for years, rendring rent, with 
a condition of re-entry for non-payment ; and the leſſee 
aſſigns his term in part to one, and in another part to an- 
| ©ther, and retains part himſelf, and after 4, by hne grants 

the reverſion of the whole : if rent be in arrear, after- 
wards the grantee may enter into all the meſluage ; for 
the leſſee, by apportionment of the land, cannot deſtroy 
the condition, as the leflor may by grant of part of the 
reverſion . Palm. 382. 

If there be two leflees for years, upon condition that 
they, nor either of them, ſhall not alien without aſlent of 
the leſſor, and they make partition ; and afterwards one 
aliens without aſlent of the leflor ; this is a forfeiture of 
the whoje. Cro. El. 163. | 

Where an actual entry ought to be made to avoid a 
condition, Ec. the confeflion of leaſe, entry, and ouſter 
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not have any benefit, but onl 
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will not do. Vent. 332. Saund. 319. Sid. 223. Mod. 
i0. Vent. 42. 3 Keb. 218. Salk. 246. Shin. 424. 

The confeſſion of leaſe, entry and ouſter, confeiles an 
entry for condition broken, Zd. Raym. 750. | 

| The ſuccetlor of a biſhop, for a breach of condition in 
time of his predeceſſor, or in time of vacation, en 
ter. MAdoor. 52. pl. 152. | 

If a feoffment be made upon condition to enfeoff a 
ſtranger, and the feoffee does not perform it, the ſtranger 
cannot enter for the breach of it, becauſe he is a ſtranger 
to the condition ; but in this caſe the feoffor himſelf may 
enter for the condition, broke. 2 Danv. 4br. £22. 

If the condition of a feoffment be to enfeof 7. S. and 
his heirs, and he refuſes, the feoffor may re-enter ; for 
by the expreſs intent of the condition, the feoffee ſhould 
y an inſtrument to convey 
over the land, Co. Litt. 209. a. Leon. 266. 2 Leon. 
2224... Rod. Abr..452- 4. 4. 

But if the condition had been to make a gift in tail, 
or to grant a rent-charge to F. $. and he refuſed, the 
teoftor ſhould not re-enter, becauſe the feoffor was to re- 
tain the land. Co. Litt. 209. a. Leon. 266. 2 Leon. 
222. Roll. Abr. 452. 


He in remainder cannot enter for a condition broke by 


may en- 


| the particular eſtate, 2 Danv. Abr. 122. 


It the King's tenant aliens upon condition, and dies, 
his heir in ward to the King for other land, the King 
= enter in the right of the heir for the condition broke, 

bid, | | 

If a man leaſes for years, upon condition if the rent. 
be in arrear, that the leaſe ſhall ceaſe, and after grants 
over the reverſion ; and after the condition is broke, the 
zrantee of the reverſion may enter into the land, for the 
leaſe is determined before entry, by the breach of the 
condition, [b14. 

Ouherwiſe, if a leaſe for /ife, becauſe a freehold can- 
not ceaſe before entry. Co. Litt. 214. b. 2 Leon. 134. 
Roll. Rep. 360. | | op pos 

It a man feifed of lands in right of his wife makes a 
feoffment in fee upon condition, and dies; and after the 
condition 1s broke, the heir of the huſband ſhall enter ; 
for tho' no right deſcended to him, yet the title of entry 
by force of the condition, which was created upon the 
feoftment, and reſerved to the feoftor and his heirs, de- 
ſcended. 8 Co. 43. b. 44. a. 

So if a man makes a feoffment in fee of lands in Bo- 
rough-Engzlifſh, &c. the heir at Common law ſhall enter. 
wreck 3. 2. Ii the younger ſon after ſhall enter upon 
Um. 

It a man ſeifed in fee makes a leaſe for life, rendring 
rent, and for deiault of payment, a re-entry, &c. and 
after dies without heir, living the tenant for life : though 
the lord by eſcheat ſhall have the rent, as incident to the 
r.verhion, and may diſtrain for it, yet he cannot enter, 


Sc. Litt. f. 348. Co. Litt. 215. b. 


A bailift, without particular authority for that pur- 


5 Rep. 76. a. 


An entry by a ſtranger without authority is good to 


wards, 2 Stran. 1128. 

If A. makes a feofftment of land to F. S, in fee, upon 
condition that if he pays 10/, to F. S. the firſt of May, 
6 Car. that it ſhall be lawful for him to re-enter, and 
after he pays the 10/. before the day, viz. the firſt of 
April, and 7. S. accepts it : though this is a good per- 
tormance of the condition, .naſmuch as payment before 
the day is payment at the day, yet A. cannot re-enter 
and reveſt his old eftate by force of the condition, till the 
firſt of May, becauſe the condition does not give him 
power to re-enter till the ſaid day, 2 Danv. Abr. 121. 

A rent-charge is not a perſonal duty to be demanded 
of the perſon, but upon the land, and a diſtreſs is both 
a demand and a diſtreſs; and the party may demand it at 
any time. Cl. Conv. 137. 

Where a r-nt is granted, payable at a certain day, it 
it be behind and unpaid, the orantee ſhall diſtrain for it; 
the grantee necd not demand it at the day, but at any 
time after it is due, which will be ſufficient; for the 


8 T grantee 


poſe, cannot enter for non-payment of rent. Heb. 154. 
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After an extent upon a ſtatute-merchant, ftaple or 
_ Tecognizance returned, the conuſee may enter without 
any _ by the ſheriff, by force of the liberate. 2 
In/t. 678. but by 1 Yent. 41t. in an execution. upon a 
ſtatute-merchant there is no need of a liberate, as there 
7s upon a ſtatute-ſtaple, for in caſe of a ſtatute-ſtaple the 
conuſee can bring no eje&ment before the liberate... 

A {berate made to the ſheriff to deliver the land to 
himſelf is void, and an entry in that. caſe. is. void. 
2 Danv. Abr. 785. | | | 

If the Kin 


le mayn is ſued to the eſcheator to deliver this land to the 


party again, he may after enter into the land before any | 


execution of the writ, becauſe there is a judgment given 
boſbers that the hands of the King ſhall. be xemoved. 
bid, Ti hyak: 
Upon an elegit, if the ſheriff takes an inquiſition, tho? 
the ſheriff does not deliver, the land to: the party plaintiff, 
_ yet: the plaintiff may enter preſently after the inquiſition 
taken, before the return to the court, without any /ibe- 
rate to him direed. 1b:d. 786. | 
If a 
the hei 


r of the recoverer, the demand 


he cannot upon the tertenan 
Danuv. Abr. 298, 299. . 


. . 


| If a man recovers 1n a re 


heir, becauſe the record. binds his title : So th 
feint action. Co. Litt. 361. b. 77 


So if a man recovers in a rea 


very binds the blood, and diſproves the title. 3 Danv. 
Abr. 299. _ | | 
So if after 
cution, a ſtranger enters and dies ſeiſed, 
may enter upon his heir. 1bid. 
If a man recoy .. in a writ of right of 
and after, at au, avv...ance, a ſtranger pretents, yet when 
"8 church is void again, the recoverer may preſent, 
bid. 


If there be a recovery in, an eje&ment, the plaintiff 
may enter and execute his judgment, and.-the affiſtance 


of the ſheriff is only to keep the peace. Fax. 66, 69. 


He. that recovers may as well enter after the year as 
within the year againſt him, upon whom the recovery was 


had, '3 Danv. Abr. 299s 7! 

But he cannot enter upon a fſtran 
after the year, Jbid. Peg, | 
He cannot enter after a deſcent caſt. [bid. and Fits. 

Entry Congeable 35. art 

In all caſes where. the writ, demands lands, rent, or 
other thing in certain, the demandant after judgment 
may enter, or diſtrain before any ſeifin delivered to him 

by the ſheriff. Co, Lett. 34.6. + 

But in dower where the writ demands nothing in cer- 
tain, the demandant,, after judgment cannot enter or 

_ diſtrain till execution ſued, upon which the ſheriff delivers 
the third part in certain. 1bid; 

— So where the wife of one tenant in common demands 
the third part of a moiety, ſhe cannot, after Judgmejit, 
enter till the ſheriff has delivered her the third part, 

_ though it is thereby reduced to no more certainty than 
it was, Jbid, | EY Cry wa | | 

If one recovers in affife, or affiſe of mort 4*anceſtor, 
he may enter and execute the judgment without being 

put in ſeifin by the view of the jury. Moor 54. = 156. 
But it was ſaid in this caſe, that if he be again difleiſed, 
he ſhall not have a'red:/eifin but a pojt diffesſon. Ibid, 


ger to the recovery 


. 


An entry ſhall be intended tobe a good executicn of 


a recovery without a writ of feiſin. T. Fones 20. 
There is a difference between a feoffmentand an entry; 
for a man may make a feeffment of- lands-'in another 
county, and make livery. within the. view;. although he 
might enter peaceably tor make livery. Pollex 47. But 
a man cannot make an-entry into the lands, within the 
view, where he may actually enter without fear ; for it 


ſeiſes certain lands, upon which an eu/ter 


judgment be reverſed in a writ. of .error againſt 
YA Oh FETs, $08.00 ant may enter up- 
on. him without more, though he be in by. deſcent, but 
t without a /cire facias.' 3 


Nan recove al.aCtion, and the tenant dies |' 
before execution, yet. the demandant. may enter upon the 
h it be 
of lands in tail. 16:4. 299, Otherwiſe in a falſe or 


| ation, though, there be 


two, three or four deſcents before his entry, yet he may 
enter upon thoſe to whom deſcended, becauſe the reco- 


2 recovery in a. real ation, and before exe- 
yet the recoveror 


adyowſ, on, 


i N T 


is one thing to inveſt; and another to deveſt; Cy. /;;- 
252. @. b. PE 

If the diſſerſee enters into the land, and continues in ;: 
with the difſeiſor, and manures it with him, claiming 
nothing of his firſt eſtate, yet this is an entry that will 
reduce his firſt eſtate. 2 Danv. Abr. 790. 
| And if he enters and takes the profits as leſſee at wilt 
of the diffeiſor, or in any manner, this is an entry, and 
reduces hi. cſtate. bid. | 
; And if he commands a ſtranger to put the cattle 6f 
ſuch ſtranger into the land to feed them, this is an entry 
in law into the land. 1bid. | : 
If A. leaſes to B. for years, the remainder to C. in 
fee, and F. comes upon the land to make livery, and 
B. to take it, this ſhall not be ſaid any. entry of B. to 
veſt the aCtual poſleflion-in, him till livery made, for then 

the remainder would be void, which would be againſt 
the intention of the parties. - Co. Zitt. 49. b. 

If an entry is made to a ſpecial purpoſe, ſuch entry 
ſhall be guided by the intent, and tied up to that ſpecial 
| purpoſe: As if it is agreed between diſſeiſor and diſlciſee, 

'that the diſſeiſee ſhall releaſe all his right to. the deſſeifor 
upon the land, and accordingly the difleiſee enters intothe 
jland, - and delivers a releaſe; there this is a good releaſe ; 
-and the entry of the difleiſee being for this purpoſe, docs 
not avoid the diſſeiſin, Co. Litt. 49. b. Zi. Conv. 131. 

But-if the difſeifor makes a feoffment to the difleiice. 
'and others, there, though the difſeiſee comes to take the 
livery, yet when the livery is made, the diſleiſee is re- 
mitted. Co. Litt. 49. 6. | els © 
Tf the diſleiſee comes upon the land and puts his foot 
in, but takes no profits, but the difleiſos outs him, this 
entry does not ſettle any eſtate in him (at the eleCtion 
;of the difleifee, as it ſeems) for the diſſeiſes may have an 
afGiſe of the firſt difſeiſin.. 2 Danv. 4br. 791. 

; If I have a houfe and land adjoining to a plot of land in 
queſtion between me and another, and. I ftand upon one 
[piece of the ſtone wall, which is my own ſoil, and put'my 
'hand through a wall made of lime and laths;which ftands 
upon the land in queſtion, and there deliver a leaſe feal- 
'ex to try tne title, this is a' good entry, though I do not 
.come within the plot in queſtion. Ibid. =} 
If a baſtard eigne after his father's death-enters, and in- 
'vites the mulier puiſne to ſee the houſe, pictures, &c, or 
'to dine, hunt, hawk or ſport with him, or the like, 
upon the land accordingly, this is no interruption of the 
 poſleflion of the baſtard,. becauſe he came by his conſent, 
fo that the coming upon the land could be no treſpaſs. 
* Co, Litt. 245. b. 308. 4. | 


| . But if the multer © 


4 


4 


4 


| f his own head comes upon the 
ground, and cuts down a tree, or digs the foil, or takes 
' the profits, theſe are interruptions; for rather than the 
baſtard ſhall puniſh him in an ation of treſpaſs, theſe 

acts ſhall amount to an entry in law. J1b;d;-245. b. 

So if a mulier puts his beaſts into the grounds, or com- 
mands a ſtranger to put in his beaſts, theſe a&ts without 
words amount to an entry, for a&ts without worgs may 
make an entry, but words without an aCt, viz. entry 
on the land, &c. cannot. Jbid. See 3 Leon. 144. 

If the difſeiſor requeſt the difſeiſee to go to the cellar, 
and ſee the antiquity of, &c. this is no entry to abate an 
aſfiſe brought by the diſleiſee. P/. Com. 93. 

So if the diſleiſee, ſeeing ſeveral cut wood upon the 
land; goes upon the land and admoniſhes them at their 
peril to deſiſt; this is no entry to abate his writ. 45:2. 
Bullt. 9. 2 Brownl. 231, 239. 7 
_ Such entry as will abate a writ ought to be, unto the 
thing demanded, and with an intent to have the thing 
demanded. 2 Bul/t. 9g. 2 Brownl: 231; 235+ : 

Where the beaits of him that had a right ſtrayed 0! 
their own accord into the land, and it was held no entry. 
See Leon. 110. | 

If the office of a keeper of a park is granted to one, 
who is thereof difſeiſed, and he brings an afliſe, an, 
pending his affiſe, enters into-the park, kills a tag, a4 
cakes a ſhoulder of it for his fee; this is no ſuch entry 25 
to abate his writ, for that his entry was not as an officer 
ad cuſtodiend', but as a wrong-doer to-kill; &c, Bui! 


(+ 8, 9. If 


he 


- 
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If a man has common in F. $.'*s lands, between 25th 
of March and 29th of September, and he brings an affiſe 
for it, and at Chri/tmas puts in his beaſts, this is no entry 
to abate his writ ; for it cannot be intended for the ſame 
common. 2 Brownl. 238. nr, 

Entry ſhall not be of force to avoid a fine, &c. unleſs 
an ation be commenced within a year, &c. Stat. 4 Ann. 
c. 16, ſet. 10. | 


2. Of eniry for a forfeiture, and for the breach of a 


condition. 


If leſſee for life aliens for life, the remainder over, and 
he in remainder enters after the death of the leſſee, the firſt 
leſſor may enter on him for the forfeiture ; for by agree- 
ment to the remainder, he agreed to the whole, and fo 
a party. 3 Danv. Abr. 227. 

If the leflor may enter on the alienee of his leſſee, or 
any who is party to the forfeiture. Thid. 

So he may enter on the alienee of the alienee, or any 
that has the land, altho' he be not party to the forfeiture, 

Danv. Abr. 228. 

If a leflee for lite gives 1n tail, the remainder in fee to 
another, and afterwards he in remainder dies, and after- 
wards the donee dies without iſſue, the leflor may enter 
on the heir of him in remainder; for by his entry he 


agrees to the diſiaheritance made by the alienation. 
Ibid. 


If tenant for life gives it in tail, and the donee dies, 


the leſflor may enter on the donor for the forfeiture. 
Ibid. Fs | 

Where a tenant for life makes a feoffment in fee, a 
ranger may enter for a forfeiture in the name of the re- 
verſioner, and thereby the eſtate ſhall be in him. Co. 
Litt. 245. a. 

If a leflee for life aliens in fee and dies, he in remain- 
der or reverſion may enter after the death of the leſſee. 
3 Danv. Abr. 228. 

If tenant for life of an advowſon in groſs levies a fine 
come ceo, &c. of it, and before any claim made by him in 
reverſion,, the church becomes void ; afterwards he in 
\ reverhon ſhall not have advantage of the forfeiture as to 
the preſent preſentation, becauſe before election made by 
him in reverſion, the eſtate of the leſſee was not defeated 
nor deſtroyed, which eleCtion ought to be by claim ; and 
then it was a chattel veſted in the leflee before the elec- 
tion made by him in reverſion, which cannot be defeated 
afterwards Go the preſentatiſh of him in reverſion. 
Ibid. | 


If A. being tenant for life, leaſes to B. for his life, 


and B. dies, and A. re-enters ; yet the forfeiture remains, 
and the firſt leflor may enter. Co. Litt. 252. 8. 

If tenant for life ſuffers a common recovery, and exe- 
cution is thereupon had, yet he in remainder may enter 
for being a forfeiture, the ſuing execution will not pre- 
vent him. Hill. 32 Eliz. Co. 14, 15. adjudged; though 
it appeared the recovery was ſuffered before the ſtatute of 
14 Els. -.. 


If a man leaſes two mills, upon condition that if the 


leflee leaſes them, or afligns either of them to another, it 


ſhall be lawful for him to re-enter ; if he leaſes one, the 
leffor may enter into both, for the condition goes to both. 
2 Danv. Abr. 121. 

If A. leafes a meſſuage for years, rendring rent, with 
a condition of re-entry for non-payment ; and the leſſee 
aſſigns his term in part to one, and in another part to an- 
other, and retains part himſelf, and after 4, by hne grants 
the reverſion of the whole : if rent be in arrear, after- 
wards the grantee may enter into all the meſſuage ; for 
the /eſee, by apportionment of the land, cannot deſtroy 
the condition, as the leſlor may by grant of part of the 
reverſion Palm. 382. | 

If there be two leflees for years, upon condition that 
they, nor either of them, ſhall not alien without aſlent of 
the leſſor, and they make partition ; and afterwards one 
aliens without aſſent of the leflor ; this is a forfeiture of 
the whoje, Cro. El. 163. 

Where an actual entry ought to be made to avoid a 
condition, &c. the confeflion of leaſe, entry, and ouſter 


Vor. I. 
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will not do. Vent. 332. Saund. 319. Sid. 223. Mod. 
lo. Vent. 42. eb. 218. Salk. 246. Shin, 424. 

The confeſſion of leaſe, entry and ouſter, confciles an 

entry for condition broken, Ld. Raym. 750. | 

| The ſucceflor of a biſhop, for a breach of condition in 
time of his prodeceſſo or in time of vacation, may en- 
ter. Moor. 52. pl. 152. | 

If a feoffment be made upon condition to enfeoff a 
ſtranger, and the feoffee does not perform it, the ſtranger 
cannot enter tor the breach of it, becauſe he is a ſtranger 
to the condition ; but in this caſe the feoffor himſelf may 
enter for the condition, broke. 2 Dany. Abr. £22. 

If the condition of a feoffment be to enfeof 7. 8. and 
his heirs, and he refuſes, the feoffor may re-enter ; for 
by the expreſs intent of the condition, the feoffee ſhould 
not have any bench, but only an inſtrument to convey 
over the land. Co. Litt. 209. a. Leon. 266. 2 Leon. 
222. Roll. Abr. 452. þl. 4. 

But if the condition had been to make a gift in tail, 
or to grant a rent-charge to F. $. and he refuſed, the 
teoftor ſhould not re-enter, becauſe the feoffor was to re- 
tain the land. Co. Litt. 209. a. Leon. 266. 2 Leon. 
222. Roll. Abr. 452. | 

He in remainder cannot enter for a condition broke by 
the particular eſtate. 2 Danv. Abr. 122. 

It the King's tenant aliens upon condition, and dies, 
his heir in ward to the King for other land, the King 
mY enter in the right of the heir for the condition broke, 

bid, | 


If a man leaſes for years, upon condition if the tent 


| be in arrear, that the leaſe ſhall ceaſe, and after grants 


over the reverſion ; and after the condition is broke, the 
grantee of the reverſion may enter into the land, for the 
leaſe is determined before entry, by the breach of the 
condition, {b1d. | 

Otherwiſe, if a leaſe for /ife, becauſe a freehold can- 
not ccaſe before entry. Co. Litt. 214. b. 2 Leon. 134. 
Roll. Rep. 360. | 

If a man fſeiſed of lands in right of his wife makes a 
feoffment in fee upon condition, and dies; and after the _ 
condition 1s broke, the heir of the huſband ſhall enter ; 
for tho' no right deſcended to him, yet the title of entry 
by force of the condition, which was created upon the 
feoffment, and reſerved to the feoffor and his heirs, de- 
ſcended. 8 C9. 43. b. 44. 4. | | 

So if a man makes a feoffment in fee of lands in By- 
rough-Engliſh, &c. the heir at Common law ſhall enter. 
Godb. 3. ©, If the younger ſon after ſhall enter upon 
him. 

It a man ſeiſed in fee makes a leaſe for life, rendring 
rent, and for deiault of payment, a re-entry, &c, and - 
after dies without heir, living the tenant for life : though 
the lord by eſcheat ſhall have the rent, as incident to the 
rc verſion, and may diſtrain for it, yet he cannot enter, 
Sc. Litt. [. 348. Co. Litt. 215. b. 

A bailiftf, without particular authority for that pur- 
poſe, cannot enter for non-payment of rent. Heb. 154. 


| 5 Rep. 76. a. 


An entry by a ſtranger without authority is good to 
take advantage of a condition, if it be aflented to after- 
wards, 2 Stran. 1128. | 

If A. makes a feoftment of land to F. S, in fee, upon 
condition that if he pays 10/. to F. S. the firſt of May, 
6 Car. that it ſhall be lawful for him to re-enter, and 
after he pays the 1o/. before the day, viz. the firſt of 
April, and F. 8. accepts it : though this is a good per- 
tormance of the condition, :naſmuch as payment before 
the day is payment at the day, yet 4. cannot re-enter 
and reveſt his old eſtate by force of the condition, till the 
firſt of May, becauſe the condition does not give him 
power to re-enter till the ſaid day, 2 Danv. Abr. 121. 

A rent-charge is not a perſonal duty to be demanded 
of the perſon, but upon the land, and a diſtreſs is both 
a demand and a diſtreſs; and the party may demand it at 
any time, C11. Conv. 137. 

Where a rent is granted, payable at a certain day, if 
it be behind and unpaid, the orantee ſhall diſtrain for it; 
the grantee necd not Sant it at the day, but at any 
time after it is due, which will be ſufficient ; for the 

8 T h grantee 
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ntee may demand it when he will, to enable him to 
iftrain. Cs. Lett. 202. a. 

Burt where a penalty or re-entry is joined to the thing, 
you cannot take aderantage of the pain or forfeiture 
without a demand at the very time prefixt. Fob. 207, 
'33t. Hedt 15, 24, 42, 114+ 7 Cs. 56. 6. 2 Roll, Abr. 

42. Aoor 883. Dyer 51. Plowd. 70. 

Where a feoftment 15 made relervang a rent upon Con- 
dition, that if the rent is behind, it ſhall be lawful for the 
feoffor and his heirs to enter : Now, if the rent be be- 
hind, the feoffor or his heirs may enter and ouſt the feof- 
fee. Lit. f. 335» Co. Let. 201. 6. 202. a. Fob. 207, 
331. 5 Co. 56. Dyer 51. 


If the words of a leaſe for years be, that the aje fbould 


be void, yet non-payment is no avoidance without A 
demand and re-entry. Lil. Conv. 137. For more darn- 
ing 0 this ſubjef, ſee g Vin. Abr. tit. Entry, and Wood's 
Conv. part 1. | 

Entry ad communem legein, "The writ of Entry ad 
communem legem lieth, where tenant in dower, or tenant 
by the curteſy, or for life, do alien in fee, or for the life 
of another, or in tail, the lands which they hold, &c. 
after their death he in the reverſion, who hath 1t in fee or 
for life, ſhall have this writ againſt whomſoever is in poſ- 
ſeſſion of the land. MN. N. B. 477. 

Entry ad terminum qui Paeterit®. A writ of En- 
try ad terminum qus preteriit lieth, where a man leafeth 
lands or tenements for term of life, or years, and after- 
wards the term expireth, and he to whom the leaſe was 
made, or a ſtranger entereth upon the lands, and occupieth 
the ſame, and deforceth the leſlor, the leflor or his heirs 
ſhall have the writ. And this writ lieth in the per, cut 
and poft. For if the lefſee hold over his term, and after- 
wards maketh a feoffment, the leflor or heirs may have 
that writ againſt the feoffee in the per ; and if the feoffee 
maketh a feoffment over, he may have it againſt the ſe- 
cond feoffee in the per and cz, and againſt the third feof- 
fee in the pot, N. N. B. 464. | | 

Entry in caſu confemili, A writ of entry an caſu 
conſimilt lieth where tenant by the curteſy, or for life, or 
for another's life doth alien in fee, or in tail, or for life, 
now he in the reverſion, who hath an eſtate there for life, 
or in fee-ſimple, or in tail, ſhall have that writ during 
the life of the tenant for life, who aliened, and that writ 
is not ag by the ſtatute of Glouceter, which gave the 
writ of in caſu proviſo, but it is formed and granted upon 
the ſtatute of 1Y:ftmin/ker 2, cap. 14. which wills, that 
as often as it ſhall happen in the Chancery, that in one caſe 

a writ is found, and in the like caſe falling, wanting the 
fame remedy nat, the clerks of the Chancery ſhall agree in 
the making the writ, and that appeareth, H, 3 Ed. 2. N. 
N. B. 474. 5 : 

Entry in caſt p2o3viſo, The writ of Entry in caſu 
proviſo is given by the ſtat. of Glouceft, cap. 7. And that 
writ lieth where tenant in dower doth alien in fee, for life, 
or in tail, the land which he holdeth in dower ; . he who 
hath the reverſion in fee, or in tail, or for life, ſhall 
maintain that writ againſt the alienee ; and againſt him 
who is the tenant of the freehold of land during the life 
of the tenant in dower, Oc. and the writ may be made 


in the per, cui and po, N. N. B. 473. 


Ent*y cauſa matrimanit paelocutt, Lies where lands 


or tenements are given to a man, upon condition, that 
he ſhall take the donor to his wife within a certain time, 
and he does not cſpouſe her within the limited time, or 
eſpouſes another ; or otherwiſe diſables himſelf, that he 
cannot take her according to the ſaid condition, then the 
donor and her heirs ſhall have the ſaid writ againſt him, 
or againſt whoever elſe is in the ſaid land. Cowell, edit. 
1727. 

Envoice, See Jnvoice, 
Enure, Siznifieth to take place or effeCt, to be availa- 
ble. As a releaſe ſhall enure by way of extinguiſhment, 
Littleton, cap. Releaſe. And a releaſe made to a tenant 
for term of life, ſhall enure to him in the reverſion. 

Eodo:burce, Is a Saxon word, from Eovdvr, a hedge, 
and brite, ruptura. It ignifies hedge-breaking, *'T'is 
mei.tioned in the Jaws of King Alfred, cap. 45. 

CEovwle ; It hath been a queſtion whether this word is 


| and exempt from epr/copal juriſdiction. 


LV: 
of Sexor or Danyb original. FPorauns tt); us, that the 
ancient Dames called their barons by the name of eat; - 
but Senerer, in Goff. Saxoxico, is rather of opinion, that 
it is derived from the Saxons. Atoelward, th, 4. c 3 
Conſules ruwnt guys ille eoiias ſolent nonumy, Wc 

Eptactium. Paprajiie in Cumberland, | 

Epunema, z. e. Expences, tributes, or gifts. Tix 
menvnoned xn Getdas de Excides Britannia, viz, item ne 
runttr nor affulue five epimenia comtrobut, Se. 

Epiphany, "The day when the tar appenel to the 
| (oy men at Chryf's nativity, generally called Trereltth 

ay. 

Epiſcopalia, Synodals, pentecoſtals, and other cyt. 
mary payments trom the clergy to their dioceſan biſhoy , 
which dues were formerly collected by the rural deans, 
and by them trani{mitted to the biſhop. As in the char. 
ter of #Yalter, biſhop of Coventry and Litchfield, to the 
abbey of Derley——Comcedtmus etiam ut proediftus abbus 
aut quifque ſucceſſorum ejus fit decamns de omnibrs eccleſiis 
| ——& Cencat capitulum——&& cpilcopalia reddat, vel red- 
dere factat de ecclejtis diaconatus ſui. Mon. Angl. tom. 

f. O61. 'Thele cuſtomary impoſitions were called 05 
eptſcopale, and were by ſpecial privilege remitted to thoſe 
free chapels that were built upon the King's demeſne, 
See Kennet's 
Glofſary in Epiſcopale onus. 

Epitcopus pueronm. lt was a cuſtom formerly that 
ſome layman about the feaſt of Zpriphany would plait his 
hair, fo that he might ſeem to have the tonſure, and to 
put on the garment of a biſhop, and in them to exerciſe 
epiſcopal juriſdiction, and to do ſeveral ludicrous ations; 
for which reaſon he was called the biſhop of the Boys, 
This cuſtom obtained here Jong after ſeveral conſtitutions 
were made to aboliſh it : For in an inventory of the or- 
naments of a church in York, Anno 1530. we read, Item 
una parua mitra cum petris pro epiſcopo puerorum. Aon, 
3 tom. pag. 169. | 

Equality. The law delights in equality ; fo that 
when a charge is laid upon one, and divers ought to bear 
it, he ſhall have relief againſt the reſt. 2 Rep. 25. And 
where a man leaves a power to his wife, to give an eſtate 
among three daughters, in ſuch proportions as ſhe ſhall 
think fit, it hath been held that ſhe muſt divide it equal- 
ly; unleſs good reaſon be given for doing otherwiſe. 
Preced. Chan. 256. See Contribution. 

Eques Auratus, Is taken to ſignify a knight, and 
termed auratus, becauſe anciently none but knights 
might beautify and gild their armour, or other habiliments 
of war. Fern's Glory of Generoſity, pag. 102. yet in law 
we never uſe eques auratus, but miles, and ſometimes <i- 
valter. Co. 4. In}l, fol. 5. 

Equilocus, 2. e. An equal. *Tis mentioned in Simeon 
Dunelm. Anno 882, viz, Filfred Rex Saxonum, audaci/- 
fimus ducum, navali prelio ſuffultus, contra paganicas naves 
congreſſus eſt, ex quibus iþſe equilocus duas pitentes virtute 
naves exſuperavit, &c. 

Equitatura, +» Sicunt quod ego Stephanus de 
Ebroicis dedi eccleſie $8. Leonard: de Pyonia——molendinum 
meum de Froma & pradiuii fratres habeant equitatu- 
ram & ſaccum cum blado vel farina, &c. Reg. Priorat. 
de Wormley, fol. 22. a. penes Ed. Harley, Mi}. Baln. 
And it ſeems to ſignify here, the liberty of riding, cr car- 
rying griſt'and meal from a mill on horſeback. A7:les 
cum equitatura, is taken for a knight, with his horic, 
arms, and furniture. Cowell, edit. 1727. 

Equity, #quitas, Is of two ſorts, and thoſe of con- 
trary effects, for the one doth abridge and take from the 
letter of the law, the other doth inlarge and add there- 
to, "The firſt is thus defined, Aquitas eſt corredtio legis 
generatim lata, que parte deficit, Equity is the correction 
of the law generally made in that part wherein it fails, 
which correction is much uſed in our law : As for ex- 
ample, when an act of parliament is made, that whoſo- 
ever doth ſuch a thing ſhall be a felon, and ſuffer death ; 
yet if a madman, or an infant that hath no diſcretion, 
do the ſame, they ſhall not be felons, nor ſuffer death 
for it ; breaking of priſon is felony in the priſoner him- 
ſelf, by the ſtatute De frangentibus priſonam ; yet it the 


priſon be on fire, and they within break priſon to 


fave 
their 
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their lives, this ſhall be excuſed by the law of reaſon. 
G& to ſave my life I may kill another that aſſaults me. 
The other equity is defined to be an extenſion of the words 
of the law to caſes unexpreſled, yet having the ſame rea- 
{on ; ſo that when one thing is enacted, all other things 


ire enacted that are of the like degree: as the ſtatute 


which ordains, that in an aCtion of debt againſt execu- 
tors, he that doth appear by diſtreſs, ſhall anſwer, doth 
extend by equity to adminiſtrators ; for ſuch of them as 
(hall appear firſt by diſtreſs, ſhall anſwer by equity of the 
{aid act, qui ſunt in aquali genere. See (hancery, 
Equity of redempiivn, or mortgages. If where mo- 
ney is due on a mortgage, the mortgagee is deſirous to 
bar the equity of redemption, he may oblige the mortgagor 
either to pay the —_— or be forecloſed of equity ; 
which is done by proceedings in the court of Chancery. 
But the Chancery cannor ſhorten the time of payment 
of the mortgage money, where it is limited by expreſs 
covenant ; though 1t may lengthen it: and then upon 
- non-payment, the practice is to forecloſe the equity of 
:-demption of the mortgagor. 2 Vent, 304. To fore- 
cloſe the equity, a bill in Chancery is exhibited; to which 
an anſwer 1s put in, and a decree being obtained, a maſ- 
ter in Chancery is to certify what is due for principal, 
intereſt and coſts, which is to be paid at a time pre- 
fixed by the decree, whereupon the premifles are to be 
conveyed to the mortgagor ; or in default of payment, 
the mortgagor 1s ordercd to be forecloſed from all equity 
of redemption, and to convey the premiſles abſolutely to 
the mortgagee. Law of Securities, þ. 129, 133. 
A fine or non-claim will bar an equity of redemption : 


but in a common mortgage, a covenant to reſtrain it ſhall | 


not be regarded in chancery. 2 Vent. 365. If the con- 
dition of a mortgage 1s, that the mortgagor only ſhould 
redeem during life, or that he and the heirs of his body 
ſhall do it; yet the general heir ſhall have the equity of 
redemption, tor if the principal and intereſt be offered, 
the land is free. 1 Vent. 33, 190. And it is held, though 
a bond be conditioned, that if the money be not paid at 
ſuch a time, then for a further ſum the mortgagee ſhall 
have the land abſolutely, as a purchaſer, &:c. in ſuch 
caſe a man may redeem. l<bid. 488. | 

A perſon who has mortgaged land with ſome others to 
another, and this appears to be a contrivance to evade 
the /ftatute, the mortgagee ſhall not take advantage 
thereof. 2 Vern. Rep. 589. See Barnadi/t. 101. 


Where perſons have once mortgaged lands, mort- 


gage the ſame a ſecond time, without diſcovering the firſt 
mortgage, they forfeit their equity of redemption, and the 
ſecond mortgagee may redeem, &c. And it is the ſame 
where any perions borrowing money, enter a judgment, 
&c. for ſecurity, and afterwards borrow more money, 
and mortgage lands to the ſecond lender, without gi- 
ving notice of the judgment, or paying the ſame off _in 
lix months, &c. by ſtat. 4 &'5 IL. & MM. cap. 16. See 
FNrgage. bs | 

Cquivalent, Commiſſioners are appointed by ſtatute 
to examine and ſtate the debts due to Scotland on the 
union by way of equivalent; and. proviſion is made for 
payment of the ſame, &c. by ſtat, 1 Geo, 1. c. 27. 5. Geo. 
Ll. c. 20, Application of the equivalent money 6 Ann. 
C 24.12 M8 1%: 1 Geo. 1s 6276: 72. Ges: I.E 
14. 13 Geo. c. Zo. Equivalent charged upon the cu- 
{toms and exciſe in Scotland, 23 Geo. 2. c. 21. ſe. 5, 

Equus coopertus, A horie with fadle and furniture on 
him, ———— Tnveniends pro quolibet feodo unum equum 
coopertum, vel duos diſcoopertos Inqu. 16 Ed, 1, de 
Baronia de Dunham Maſſey. Cowell, edit. 1727. 

Er, The ſayllable er, in the middle of a word, is con- 


tracted from the Saxon wara, which ſignifies inhabitants. 


Thus Canterbury was anciently called Cantwara- Burgh, 
?.e, the inhabitants of a borough in Kent. Cowell, edit, 


1727. 
Eremitowum, A hermitage, or deſert place, for the 
retirement of hermits,—— —— Eremitorium 7n boſco D. 


ducts petiit, ubique domum hanc aliquanto tempore voluit. 


Henr. Knyghton. lib. 5. locus heremitorius—— Radul-: 


?hus heremita locum heremitorium de Muſſewelle edifica- 
vit,—— Mon. Angl. tom. 3. p. 18. a. 


| and hiv far it is a ſuperſedeas. 
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Erius,, alias Jris, Is the flower de ly:, whoſe divers 
kinds you may read in Gerrard's Herb, lib. 1 cap. 34. 
The root of this is mentioned among merchandiſe, or 
drugs to be grabled, by ſtat, 1 Fac. c. 19. | 

Eum'Ddii, This word is mentioned in our Þiſtorian 
Randulphus de Diceto, and others. Mr. Somner did not 
underſtand the meaning of it ; but *tis yery probable it 
ſignifies the people called Armenians. Cowell, edit, 
1727. | 
' Ermins, Seemeth to come from the French word er- 
mine, It ſignifieth a fur of great price, 

Ermin-Street. See Watling-Streer, 

Ern, The names of places ending in ern, ſignify 
a melancholy ſituation: from the Saxon.ern, locus ſecretus, 
Cowell, edit. 1727. 

Ernes, The loole ſcattered ears of corn that are left 
on the ground after the binding or cocking of it, ——— 
Condutto ad praparandum uſque ad careftam XxXix ſeliones 
ordei cum les ernes viii den. Parochial Antiq. p. 576. 
From the old Teuton. abre, an ear of corn, er»4e, har- 
veſt, ornden, to cut or mow corn. Hence to ern, is in 
ſome places to glean. Sce Kennet's Gloſſary, in Frnes. 

Errant, /tinerant, may be derived from the old word 
erre, 1. iter : it is attributed to juſtices that go the cir=- 
cuit, Staundf. pl. cor. f. 15. and to bailith at large. 
See Jultices 11 Eyre and Bailiff, See alſo Epre, 

Erraticum, A waif or ftray, erring or wandring 
beaſt, —— —8: erraticum quod vulgo dicitur weredriff, in 
curiam ſacerdotis vel clerici qui in atrio manent, venerit, 
vel in eleemoſynam ejuſdem ecclefiz, vel in atrium epiſcopi 
erit. Conftitut. Norman. A. D. 1080. 

Erro2, (from the French Erreur) Signifieth cſpeci- 
ally an error in pleading, or in the proceſs. Bro. tit. 
Error. And thereupon the writ which is brought for re- 
medy of the overſight, is called @ writ of error, in Latin 
Breve de errore corrigendo, thus defined by Fitz, in his 
Nat. Brev. fol. 20. A writ of error is that properly 
which lieth to redreſs a falſe judgment given in a court of 
record, as in the Common Bench, Lone, or other city 
having power, by the King's charter or preſcription, to 
hold plea of debt, or treſpaſs, above twenty ſhillings. 
Cowell, | 

A writ of error is a commiſſion to judges of a ſupe- 
rior court, by which they are authorized to examine the 
record, upon which a judgment was given in an inferior 
court, and on ſuch examination to afhrm or reverſe the 
ſame, according to law. TFenk. Rep. 25. 2 In/t, 40. 
Yelv. 209.— But yet if by the writ of error the plaintiff 
therein may recover, or be reſtored to any thing, it may 
be releaſed by the name of an ation. Co. Lit, 288. 5. 
—[In a writ of error to reverſe a fine as couſin and heir 
of the conuſor, it need not be ſhewed in the writ of er- 
ror, how he is couſin ; for it is but a commiſſion to exa- 
mine errors, and needs not ſuch certainty as other writs. 
Cro. Jac. 160. 

This writ lies where a man is grieved by any errors wn, 
the foundation, proceeding, judgment, or execution 0 
a ſuit. Co Lit. 288. b. 


Under this head is conſidered, 


I. [n what caſes, and on what judgments a writ of er- 
ror will lie. 


2. Who may bring a writ / error ; againſt whom, and 
at what time it muſt be brought. 


3. Of writs of error into parliament, into the Exchequer 
chamber, into the King's Bench, and into the Common Pleas, 
and other courts. 


4. Of reverſing judgments in the court of Exchequer ; 
where a writ of error lies in the ſame court in which the 


| record is, and of quaſhing writs of error. 


5. Of removing the record or a tranſcript ; and of al- 
ledging diminution, and granting a Certiorari. | 


6. Of the ſcire facias ; proceedings after the record re- 
moved ; amendment and abatement of the writ of error, 


,; Oo 
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7. Of aſligning errors. 
8. Of pleading in bar of a writ of error, and of the 


judgment to be given thereon. 


t. In what (caſes, and on what judgments, a writ of 
error will lie. 


Regularly an erroneous judgment given in a court of 
record can only be reverſed by a writ of error ; therefore 
if the tenant in a cuz in vita ; th ſeiſed pending the writ, 
and after judgment is given againſt him, which is erro- 
neous, and after the recovery ſues execution againſt the 
heir, and he brings an aſliſe, he ſhall not avoid this judg- 
ment againſt his father, by ſaying, that his father died 
pending the writ ; for the judgment is not void, but on- 
ly voidable. 28 4. 17. 1 Rol. Abr. 742. 8. C. 2 Bulft. 
242. S. P. 

or: an infant ſuffers a common recovery, in which he 
comes in as a vouchee in his proper 07 44 and not by 
attorney or guardian ; tho' this ſhall not bind him, but 
that he may in a writ of error avoid it becauſe it is error 
in law; yet at his full age he cannot enter into the land, 
and avoid it by his entry, before he has reverſed it in a 
_ writ of error, becauſe he himſelf js privy to the judg- 
ment, and may reverſe it by ſuch means, and he is not 
a {tranger to the judgment ; for judgments ought not to be 
ſubverted by matter in pars, without matter of record, 
as a recognizance or fine by an infant where he appears 
by attorney, and not by guardian. 1 Rol. Abr. 742. 
Style 2.46. S. C. 
In an action upon the caſe, if the plaintiff be nonſuit, 


and after it is entred, that, rel:quit adtionem, & fatetur | 


ſe nille ulterius proſequi, upon which coſts are afleſled, 
though it be admitted, that this judgment is erroneous, 
becauſe this is not any nonſuit, as it is entred ; yet in an 
action of debt for-the coſts, the defendant ſhall not avoid 
it by plea with a writ of error; for it is a judgment de 
fatto not void, but only voidable by writ of error. 1 
Ral. Abr. 742. Ty | 

If a man recovers againſt the principal, and ſues a 
ſeire facias againſt the bail, they cannot ſay the principal 
died before the judgment, and ſo avoid the judgment by 
plea, for it is againſt the record. 1 Rol. Abr, 742. Cro. 
Eliz. 199. S. C. 1 Leon. 101. S. C. 

If a fine is levied without an original, or of more than 
is contained in the original, it is not void, but only void- 
able by a writ of error. 2 Jn/t. 513. 

If 4. levies a fine to B, who grants and renders to A. 
and his wife, and the heirs of the body of A. this is not 
void as to the wife, though ſhe is no party to the original, 
but only voidable by writ of error. 3 Co. 5. a. 

By the praCtice-of the court of Common Pleas, a defen- 
dant coming in by capras utlagatum the ſame term in which 


an exigent is returnable, may avoid the outlawry without 


a writ of error, by ſhewing taat he purchaſed a ſuperſedeas 
out of the ſame court, and delivered it to the ſheriff be- 
fore the guinto exattus, Fc, or by ſhewing any other mat- 
ter apparent on record, which makes the outlawry erro- 
neous, as the want of an original, or the omiſſion of pro- 
cels, or want of form in a writ of proclamation, &c. or a 
return by a perſon appearing not to be ſheriff, or a vari- 
ance between the original and exzgent, or other proceſs, or 
the want of ſuch addition as is required by the 1 Z. 5. 
2 Hawk. P. C. 458—9 1 Rol. Abr. 742 —3. 
In debt upon a bond againſt an adminiſtrator, he pleads 
a judgment recovered againſt the inteſtate, and that he 
hath not aſſets witra, &c. the plaintiff may reply, that an 
action was brought againlt the inteſtate, and that he died 
* before the judgment ; and tnat after his death, judgment 
was given; for being a ſtranger to the judgment, he can 


neither bring error nor deceit, and has no way to avoid 


it but by plea. 2 24. 3cs. 

Tf a man is found guitly upon an indictment of felony, 
and prays his clergy, and it is allowed him, and he is 
burnt in the hand, he cannot avoid this by a writ of er- 
ror, becauſe he is convicted only, and not attainted ; but 
the record being removed by ceriorart into the crown of- 
fice, if there be a fault in the indictment, it may be 


goods leized for that cauſe, 


ment of acquittal is given upon ſuch indictment, the Ki 


| only as to the time. 
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diſcharged, and reſtitution awarded to the party of his 
Cre, Eliz. 489. 5 

If a man had been indicted upon tle ſtatute 
rf. c. 4. for abſenting from his pariſh-church, anq tt... 
upon proclamations had been made, that he ſhoul,] rende; 
his body, &c. which nor being done, he had been at 
victed according to that ſtatute, yet no writ of i 
would have lain thereupon ; for by the ſtatute, after Wi 
clamations made, and the default recorded, the ſame g 
a conviction of the offence, as if the ſtatute gaye nrotef; 
for the forfeiture; and if there was a fault in the by 
cord, the party's remedy was in the Exchequer to quaſh 
it there. Raym. 433. 

If one be attainted upon an erroneous indictment, he 
cannot be relieved but by writ of error, for the judgment 
being quod ſuſpendatur, &c. which is the judgement of lay 
due for the offence, it muſt be preſumed to have been 
given, for that he was guilty of the offence ; but if jug 


of 3 Ta " 
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need bring no writ of error ; but the offender may be 


newly indicted, for the judgment being quod eat (ine 4j; 
&c, may be given as well for the inſufficiency gr in- 
dictment, as for the party's innocency. 3 If. 214. 
Alſo any judgment whatſoever, piven by perſons who 
had no good commiſſion to proceed againſt the perſan 
condemned, may be falfihed, by ſhewing the ſpecial 
matter, without writ of error, becauſe it is void ; as 
where a commiſſion authorizes to procced on- an indi- 
ment taken before A. B. C. and twelve others, and by 
colour thereof the commiſhoners proceed on an indiq- 


| ment taken before eight perſons only. 3 /»/t, 231. Hawk, 


P. C. 459. . 

If one is attainted of felony, and after by relation of 
a general pardon, the felony is pardoned, he ſhall be dif. 
Charged, for he hath no remedy by writ of etror, to re- 
verſe the attainder. 6 C9. 5. a. ; 

By the common law, in favorum vite, an outlawry 
of treaſon or felony might be avoided by plea, that the 
defendant was in priſon, or in the King's ſervice beyond 
the ſea, &c. at the time of the outlawry pronounced 
againſt him ; but it ſeems that no outlawry for any other 
crime _—_ a party rightly deſcribed, can be avoided 
by the plea of any matter of fact whatſoever. Cy, Lit, 
259. 2 Hawk, P. C. 460. Dy 

One who purchaſes land of a perſon who afterwards 
is outlawed for felony, or condemned upon his own con- 
fefſion, may falſify the record, not only as to ihe time 
wherein the felony is ſuppoſed to have been committed, 
but alſo as to the point of the offence ; but where a man 
is found guilty by verdict, a purchaſer cannot falſify any 
more than the party, as to the point of the offence, but 
2 Hawk. P. C. 450... 

No writ of error can be brought but on a judgment, 
or an award in nature of a judgment, for the words of 
the writ are, Sz judicium redditum fit, &c. Co, Lit. 
288. b. | 

If the plaintiff be nonſuit at the n7/7 privs, upon which 
coſts are taxed by the ſame jury, by the ſtatutes of H. 5. 
and Fac. 1. and judgment given for them againſt the 
plaintiff, the plaintiff may have a writ of error upon this 
judgment. 1 Rol. Abr. 744. FEE 

If a man brings a writ of falſe judgment in the Com- 
mon Pleas, upon a judgment given in ancient demeſnc, 
and reverſes the judgment there, a writ of error lies up- 


on the judgment, for this is a matter of record, 1 Ro!. 


Abr. 744. 

If a man is indicted for felony, and thereupon a cap:as 
and exigent are awarded, but he dies before attainder, his 
adminiſtrators may have error upon this award of the ex:- 
gent, becauſe by the award of the exigent, his goods were 
forfeited ; and this is ad grave damnum, &c. tho' the prin- 
cipal judgment can never be given. 11 Co. 4I. b. 

If one be outlawed upon an indictment of treaſon, 
felony, or treſpaſs, but the proceſs and order prefcribed 
by the ſtatute of 6 Hen. 8. c. 4. and 8 Hen. 6. c. 10. are 
not obſerved, the outlawry may be reverſed by writ of 
error, which ex merito jujtitiz ought to be oranted, 3 
Inſt. 31. | RE 

A writ 


FRY 


A writ of error lies to reverſe an attainder of high 
treaſon, though ſome have held the contrary, by reaſon of 
22 H.S. t. 20: which enaCts, that every attainder of trea- 
jon by the Common law ſhould be as etfeCtual as if by au- 
thority of parliament ; for the ſtatute is to be intended of 
lawful attainders by due courſe of law, and not of errone- 
ous or void attainders ; and fo it was held in a parliament 
held the 28 El:z. when it was enacted, that no attainder 
of high treaſon, where the party was executed for the ſame, 
ſhould be avoided by plea of error ; but this aCt extended 
only to attainders before that time, where the party had 
been executed, not to attainders after, 3 In/t. 215. 
See 3 Bulſt. 751. Raym. 1, 2. | 

if one be convicted upon an indictment of recuſancy for 
abſenting from church for one month, upon which judg- 
ment is given, that he ſhall forfeit 20/. but it is not 79 
capiatur ; this omiſſion being apparently to the prejudice 
of the King, it was held a writ of error would lie not- 
withſtanding the words of 3 Fac. c. 4. that no ſuch in- 
diftment ſhall be avoided, diſcharged, or reverſed, for 
want of form or other defeC& whatſoever, other than by 
dire traverſe to the point of not coming to church. 
Cre. Car. 504. | 
If it be entred in an inferior court, that the plaintiff 
recuperare debeat, whereas it ought to be recuperet ; this 
is no judgment ; ſo no writ of error lies thereupon, for 
the words of the writ are, $7. judicium redditum ſit. 
Style 265. | | | oe 

In an aſfſiſe of darrein preſentment, if the parties demurr 
upon the title, and it is adjudged for the plaintiff, and 
that he ſhall have a writ to the biſhop ; a wriz of error 
lies upon this judgment before the damages inquired of, 
becauſe there were no damages at the Common law, and 
then the writ would lie preſently; and the addition of 
damages piven by the ſtatute, to be inquired of by the 
ſheriff, ſhall not ſtay the writ of error; and if it be af- 
firmed, it may be inquired of the damages where it is 
afirmed. 1 Rol. Abr. 749, 

If a man recovers by default in a writ of coſenage or 
aiel, a writ of error lies upon this before the damages are 
inquired of, becauſe the damages are but an addition to 
the Common law given by the Gatute; and ſo the judg- 
ment for the principal continues at it was at Common 
law. 1 Rol. Abr. 749—50. : 

In a writ of partition, if the judgment be given quod 
partitio fiat, and thereupon a writ is FireRed to the ſheriff 
to make a partition, no writ of error lies hereupon, for 
the judgment is not complete till the ſheriff return ; and 
the ſecond judgment, which the law requires herein, viz. 
quod partitio pred” oh firma & flabilis in perpetuum, 
for before that the plaintiff may be nonſuit, or he may, 
upon the return of the ſheriff, ſuggeſt to the court, that 


the partition is not equa}, and fo have a new partition, 
and may alſo releaſe before the laſt judgment. 1 Rol. 


Abr. 750. Cre. Eliz. 635. Moor 643. Noy 71. 8. C. 
Soif in an action of account, judgment is given quod 

computet, and thereupon the defendant brings a writ of 

error; yet the record ſhall not be remoyed till the intire 


matter of the account be determined, Ne curia Domini. 


Regis deficeret in juſtitia exhibenda. 
Eliz. 636. 2 Leon. 68. 2 ns ns 120, 
233. Cro. Fac. 224. 2 Rol. Rep. 125. | 

ut if a woman recovers in 2 writ of dower, a writ 
of error lies before the writ of inquiry of damages awarded, 


11 Co. 39. b. Cre. 


and before the third part aſſigned by metes and bounds, 


for the judgment is perfect as to the reality, and the da- 


mages are given by the ſtatue by way of addition. 1 Rel. 


Abr. 750. 1 Brownl. 127. » 40. IT Rol. Abr. 
760. Style 2900. March B88. 


So if the plaintiff recovers in an ejeione firme by con- 


Il 


feſfion n#hil dicit, non ſum informatus, or demurrer, a 
writ of error lies before a writ of inquiry of damages ex-. 


ecuted; for the judgment, quod recuperet poſſeſſionem is 
perfe, and the plaintiff may preſently have execution 
thereupon ; and therefore if the defendant were to be 
hindred from bringing a writ of error before a writ of 
inquiry executed, it might be in the plaintiff*s power, 
by refuſing to bring or execate the writ of inquiry, to 


_ the plaintiff for ever. 1 Rol. Abr. 751, Cre. &liz. 
VOL. L. - | 


——_———— 


3 Bulſt. 


| 
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235. 1 Leon. 209. Latch 212. Noy gs. 1 
Dyer 291, 3 Bulſt. 233. Palm. 6, 2 Ril. Rep; 126; 
Latch 133. Style 109. To i hh 

So if 4 man recoyers in a guare impedit upon a deraur- 
rer, the defendant may have a writ of error before the 
writ of inquiry of _— returned, for ſuch writ may 
be awarded out of the King's Bench, if the judgment be 
ID there. 1 Rol. Abr. 750, See March 8g, MNoy 

If a man recoyers in a quare tmpedit, and after brings 
a writ guare non admiſit againſt the biſhop, a writ of error 
lies on the judgment in the guare impedit, and the record 
ſhall be removed, tho? the other writ of guare non admiſit 
be not yet diſcuſſed. 1 Ro] Abr. 751. Godb. 439. 

If a quare impedit is brought againſt two, and one 
pleads to iffue, and the other confefles the ation, upon 
which judgment is given, he ſhall not have a writ of 
error till the matter 1s determined as to the other ; for 
the writ of error muſt rehearſe all that are parties to the 
original, and as to one, judgment is not given; and if 
the record 1s removed betore the intire matter is deter- 
mined, there would be a failure of right. 131 Co. 39. a. 

If in a formedon the tenant has JuTodldit for part, no 
writ of error lies until the intire matter in demand is 
determined, for the judgment is, $7 judicium inde redditum 
ſit, which word inde goes to the intire demand. 11 Co, 
39. b. Dyer 291. | 

If debt be brought againſt divers by ſeveral pracipes, 
and judgment given againſt one, he may have error before 
determination of the matter as to the others; for there _ 
being ſeveral counts, the record of his count and the 
pleading ſhall be ſeveral from the original, and removed 
in B. R. and yet the original ſhall remain in C. B, for 
otherwiſe the court of Common Pleas could not proceed 
to determine the reſidue without the original; and m 
Lord Coke ſays it ſeems to him that in this caſe, if there 
be error in the original upon. a certiorari, the Chief Ju- | 
ſtice ſhall only certify the tenor of it. 11 Co. 41. a, 
2 Rol. Rep. 125. Dyer 291. March 8g. 

If in a guo warrants, judgment be given as to part of 
the liberties claimed, and they ſhall be ſeiſed, and that the 
defendant capiatur pro fine, and as to the other part, 
curia-adviſare vult, a writ of error lies before any judg- 
ment given for the other part. Palm. 1, 2. 

| No writ of error will lie of any judgment that is no 
given in a court of record; nor of a judgment given in 
an inferior court, as the County-court, &c, Go. Lit. 
288. b. Nor of a decree or ſentence in Chancery pro- 
ceeding according to equity. 37 Hen. 6. Bro. Error 
95. .1 Rol. Abr. 744, But of a judgment given in the 
limited court of Chancery, called the Petty-bag, which 
proceeds according to the Common law, and holds plea 
of ſtire factas for repeal of the King's letters patent, &c. 
a writ of error lies in B. R, 1 Rol. Abr, 744. Dyer 


315. 4 Inft. 80. Plow. 39 : | 
The authority of the juſtice of Tra:lbaſton was by aC&t 
of parliament; and therefore, by the general rule of law, 
f error lay in B, R, 


if they erred in judgment, a writ 0 
to reverſe the judgment. 2 Inf. 540. 4 7h 186, 


Leen. 19: 


If a man be convicted upon the ſtatute of 7 Fac. 1. c. 11. 
by two juſtices of the peace, for killing of partridges, 
upon proof or confeſſion of the party, without indictment ; 
this judgment may be reverſed in B. R. being removed 
there by certzorari, without any writ of error; ſo if the 
conviction had been on the ſtatute againſt ſhooting, or 
ſuch like, 1 Rol. Abr. 743—4-. | 

But if an erroneous judgment be given upon an indi&t- 
ment of barretry at the fflions of the peace, and the 
party fined thereupon, and committed till he pays it, 
and he removes the indiftment and proceedings by certio- 
rart, and himſelf by habeas corpus, yet he cannot berelieved + 
unleſs he brings a writ of error. Cro. Fac. 404. 

But a ure of force made by juſtices of peace upon 
the view, may be quaſhed, upon motion, without a writ 
of error, 1 ; $7 I13. | 

Wherever a new juriſdiction is erefted by a of par- 
liament, and the court or judge, that exerciſes this juriſ- 
dition, aQts as a court or judge of record, according to 
the courſe of the Common law, a writ of error lies on 


80 their 
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| heir judgments ; but where they aCt in a ſummary me- 


thod, or in a. new courſe different from the Common law, 
there a writ of error lies not, but a certiorar!. I Salk, 


26 - ; | ; oy ©, » 

| X writ of error does not lie on refuſing a prohibition. 
Stran. $91, 537- | 

Writ of error will not lie on the award of a peremp- 
tory mandamus. Stran. 530. 

Ereck lies not on allowing the return of a mandamus. 
Str. 628. | | 

Error lies on the award to remand where the court 
refuſes to bail. Stran. 536. 

If the plaintiff be nonſuit, and judgment againſt him 
for coſts, error lies in camera ſcaccarii. Stran. 2.35. 

Where the judgment is againſt two, a writ of error 
ad damnum of one only will not lie. Stran. 606. 

Error coram vobis lies not after affirmance in the Ex- 
chequer Chamber. Stran. 690. | 

After affirmance error coram vobis cannot be allowed 
without leave. Stran. 949. 

No writ of error coram vo 
Stran. 975. | IE 
Error does not lie in the Exchequer-Chamber on an 
award of execution only. Stran. 1102. - 


_ 


bis lies after afirmance. 


2. Who may bring a writ of error ; againſt whom, and 
at what time it muſt be brought. 


No perſon can bring a writ of error to reverſe a judg- 
ment, who was not party or privy to the record, or who 
was not injured by the judgment, and therefore to receive 
advantage by the reverſal thereof. 1 Rol. Abr. 747. 
Dyer 90. 

So a writ of error does not lie againſt any but him, 
who is party or privy to the firſt judgment, his heirs, 
executors or adminiſtrators. x Rol. Abr. 747. Dyer 


- And therefore on a judgment for recovery 'of land, 
the writ muſt be brought againſt him who was party to 
the judgment, although he hath nothing in the land, and 
; Not againſt the tenant, and on ſuch writ the judgment. 
may be reverſed ; but there muſt go a Joirs fecees againſt 
all the tertenants. 1 Rel. Abr. 749. 1 Rel. Rep. 302, 
Upon this rule, that none ſhall have a writ of error to 
reverſe a. judgment, but he who is privy to and hath 
ſome prejudice thereby ; it hath been reſolved, that if one 
hath lands on the part of his mother, and loſeth them b 
erroneous judgment, and dies, the heir of the part of the 
mother ſhall have the writ of error, 1 Leon, 261. 2 Sid. 
56, See Owen 68. Godb. 377. on 
- So the younger ſon, when intitled to the land by the 
cuſtom of Borough-Engliſh, ſhall bring the writ of error, 
and not the heir at Common law ; for this remedy de- 
_—_ with the land. Owen 68. 1 Leon. 261. 4 
gon. 5. 
So E there be an erroneous judgment, tenant in tail 
female, the iffue female, and not the ſon, ſhall bring a 


writ of error, Dyer go. 1 Leon, 261. 1 Rol, Abr. 
747» | 
So if a man ſettles land to the uſe of himſelf and the 


heirs of his body, the remainder to his own right heirs, 
and dies, leaving iflue only a daughter, who levies a fine, 

_ and dies without iſſue, and F. 8. brings a writ of error 
as couſin and collateral heir of the daughter, yet he ſhall 
neyer reverſe the fine ; for there could no right deſcend 
to him from the daughter, becauſe ſhe had but an eſtate 
tail, which determined by her death without iſſue ; and 
it does not appear, that the remainder in fee was in the | 
daughter as right heir, wherefore F. $. ſhall no: reverſe 
the fine, quza de nom apparentibus & non exiſteutibus eadem | 

#ft ratio, cſepecially in a court of judicature, where the 
judges can take notice of nothing that does not come ju- 
dicially before them, and appear in the pleading. Dyer 
89. Cre. Eliz. 469. 3 Lev. | 

If there be tenant in tail, the remainder in fee, and 
in a precipe brought againſt tenant jn tail, an erroneous 
judgment is given againſt tenant in tail, and he after 
dies without iffue, he in remainder may have a writ of 
error; for when the ſtatute De dis gave liberty to li- 


| which is the cauſe of the action for him and for no 
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mit a remainder after an eſtate tail, the law gave ſuch 
actions to him in remainder as belonged to privies in 
eſtate. 3 Co. 3. | | | 

If tenant in tail male hath iſſue a ſon and a daughter 
by one venter and. a ſon by another, and dies, and the 
e{1eſ ſon makes a feoffment, and a common recovery is 
had againſt the feoffee, in which the eldeſt is youched, 
and he vouches over the common vouchee, and after the 
eldeſt dies, the youngeſt ſon may have a writ of error; for 
tho' the eldeſt ſhould have rendred a fee ſimple to the feof. 
fee, according to his loſs, yet he ſhould have recovered 
but an eſtate-tail, viz. ſuch an eſtate as he had when 
the warranty was made, which would have deſcended to 
the adds and conſequently the writ of error ſhall be 
brought by him. 1 Leon. 261. Owen 08. Godb, 377. 

If there be ſeveral parties to an erroneous fine, the 
ſhall all join with the party that is to enjoy the land, 
though they . themſelves can have nothing ; and this is 
ſaid to be neceſlary only by way of conformity. 1 Ry, 
Abr. 747. Dyer 89. 

But if a tenant for life, and he in remainder in fee, (be. 
ing an infant) join in a fee, the infant alone may bring 
error for the error in reſpe&t of the perſon of the infant, 


other. 1x Leon. 317, Cro. Eliz. 115. | 

| A writ of error may be brought by him that is made 
prey by the law, though he was not originally party to 
the ſuit, as he who comes in as a vouchee. 1. Rol, Abr, 
MISS. : 

If tenant in tail within age comes in as vouchee by at- 
torney in a common recovery, he in remainder may aſ- 
ſign this for error, for he is party in intereſt to the re- 
covery ; and where a man's intereſt is bound by another's 
a&, *tis but reaſonable he ſhould be allowed to free him- 
ſelf from the miſchief of it, by taking advantage of any 
errorinit, 1 Rol. Abr. 755, 796. 

If A. be tenant in tail, the remainder to B. and . 
ſuffers an erroneous recovery, and the common vouchee 
releaſes to the recoveror ; yet if A. dies without iſſue, B. 
may, notwithſtanding the releaſe, reverſe it by writ of 
error, for the common vouchee is only called in for 
form ; as he really has no intereſt in or title to the 
land, ſo really neither does he make any recompence to 
the perſon that loſes the land, and therefore it were un- 
reaſonable to carry the notion of the imaginary recom- 
pence fo far as to ſuppoſe him a real ſufferer, wat thereby 
give him the privilege of ſetting aſide a conveyance 
which he is no way affeQted by. Cre. Eliz. 2. 3 C0.4 

If he in the remainder be made privy to the record by 
aid prier, he ſhall have a writ of error during the life of 
the tenant for lite ; ſo if he be received by default of the 
tenant for life. 3 Co. 4. Bro, Error, 39. | 

So if a feme be received by the default of her baron 
and loſes the land by judgment, the baron and feme ſhall 
have a writ of error thereupon. 1 Rel. Abr. 748. 

If baron and feme levy a fine, they may by error re- 
verſe the fine, for non-age of the feme, during the life of 
the baron. 2 Co, 57. Cre. Eliz. 129, | | 

It was formerly holden, that a writ:of error could not 
be vrought before the judgment given.; and- if it bear 
te/le before, it was no ſuperſedeas, for the words of the 
writ are, Si judicium redditum fit, &c,. 1 Rol. Abr. 
749. But it ſeems now agreed, that -a- writ of error 
that bears Ze/?e before the judgment.is good, ; and this 1s 
the uſual courſe for preventing and ſuperſeding execu- 
tion ;, but the judgment muſt be given; before the return 
of it. March 140. 1 Vent. 255. Acor 461. 3 Keb. 
308. .1 Vent, g6. Latch. 133. Yes 

But a writ of error that bears te/?e before any plaint 
entred,.is not good, , March 140. . oo 


* 


So where the defendant, upon an indictment of bar- 
cry brought a writ of error, bzariag te/te before the 
aſſiſe, and it was difallowtd, . becauſe if ſuch practice 
ſhould obtain, it would diſappoint all proceedings there. 
1 Vent. 255. 3 Keb. 308. | 

By the 10& 11 //. 3, cap. 14. it is. ena&ted, © Fhat 
no fine or common recovery, nor any judgment in an 
real or perſonal action ſhall, from and after the farit, day 


of May 1699, be reverſed or avoided for any error or 
Tk 7% £4 defect 


defect therein, unleſs the writ of error, or fuit for the 
reverſing ſuch fine, recovery or judgment be commenced 
or brought, and proſecuted with effe, within twenty 
ears after fuch fine levied, or ſuch recovery ſuffered, or 
udgment figned or entered of record :” Note, in this 
{tatute, are the uſual nge as to infants, feme coyerts, 
perſons non compos, in priſon, or beyond ſea, 


>, Of writs of error into parliament, into the Exchequer 
Chamber, into the King's Bench, and into the Common 
Pleas, and other courts. 4H | 


The court of parliament is the ſupreme court, where 
anciently cauſes of great conſequence, as between the 
Magnates Regni, were heard and determined ; hence the 
lords is the dernier reſort, to which a writ of error hes ; 
and therefore if'a writ of error be brought of a judgment 
in the King's Bench into the - Exchequer-Chamber, 
and there the judgment is reverſed ; yet a writ of error 
lies of ſuch judgment into- parliament, and the lords 
may reverſe ſuch ſecond judgment. Show. Parl. Ca. 
. 24, 110, 1 Vent. 334. Raym. 330. 2 Fon. 99. 2 
Lev. 232. VR SOME LS LA, 

. Soa writ of error lies into parliament, upon a judg- 
ment in B, R. either in a cauſe brought there by writ of 
error, or originally commenced there. 1 Rol. Abr. 745. 

And tho? upon a judgment in the King's Bench, fince 
the 27 Eliz. cap. 8. the party may elect either to bring a 
writ of error into the Exchequer-Chamber, or in parlia- 
' ment; yet if the cauſe commenced in the King's Bench 
by original writ there lies no writ of error but into par- 


liament ; alſo if he eleCts to bring error in the Exche- 


quer-Chamber, regularly he cannot after bring error in 
parliament upon the firſt judgment. x Saund. 346. 
Carth. 180. S. P: TCR | 

And therefore it ſeems, that if a writ of error be 
brought upon a judgment in the Exchequer-Chamber, 
where the judgment .is affirmed, and after error is 


brought upon the ſame fperſde in the parliament ; | 


this writ of error is no ſuperſedeas ; but if the writ of 
error be brought upon the judgment in the Exchequer- 


Chamber, it is a ſuperſedeas. See 2 Rel. Abr. 492. 2| 


Lev. 2.32. | 
As no writ of- error lay of a, judgment in' the King's 


Bench, but in parliament, and as the ſubjects were ofren. 


diſappointed of their writ of error by the not ſitting of 
_ parliament, or by their being employed in public buſi- 
neſs when they did fit; therefore, by the ſtatute 27 Elz. 
cap. 8. reciting that erroneous judgments in the King's 
Bench were only to be reformed in parliament, it was 
enacted, ** That where judgment ſhould thereafter. be 
given in B. R. in debt, detinue, covenant, account, 
caſe, eje&ment, or treſpaſs firſt commenced there, other 
than ſuch where the Queen ſhall be party, the plaintiff or 
defendant, againit whom ſuch judgment ſhall be given, 
may at his eleCtion ſue out a writ of error directed to the 
Chief Juſtice, commanding him to cauſe the record, and 


all things concerning the ſaid judgment to be brought be-: 


fore the judges of the common Pleas and Barons of. the. | 
Exchequer, which being of the degree of the coif, or fix | 


of them, ſhall examine the errors affigned or found, and 
thereupon reverſe or affirm the judgment, other than for 
errors concerning the juriſdiction of the. court of King's 
Bench, or for want of form in any writ, &c, or pro- 
ceeding, and after the ſame ſhall be brought back in ,B. 


KR. that further proceedings may be had thereupon, as | 


well for execution as otherways,” 

And by the faid act is is further enaCted, ** That ſuch 
reverſal or affirmation ſhall not be final, but the party 
grieved may bring error in parliament,” | 

| Writ of error does not lie in the Exchequer-Chamber 
on an award of execution of a judgment of B, R. af- 
firmed in the Exchequer-Chamber ; nor of a judgment 
in ſcire facias againſt bail. Zd. Raym. Rep. 97, 98. 

he court of King's Bench ſuperintends the proceed- 
ings of all other inferior courts, and being the King's own 
court, in which he formerly ſat in perſon, by the pleni- 
tude of .its power corrects the errors of thoſe courts ; 


hence it is, that a writ of error lies in this court of a | 


| 
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judgment given in the King's Bench in Ireland. i Ra.” 
Abr. 745:. F. N. B: 22, but fot this ſee 4 In/t, '350- 
\Kelw. 202. 5 Co. 18. a. Calvin's caſe, b Leon. 551 
Yelv. 118. | _ 386: Yaugh.. 290, 402: ; 

S0'a writ of error will lie of a judgment given in 
Chancery on the Commo: law ſide; called the Petty-Bag, 
as upon a ſcire facias upon a recognizance, altho* both 
courts were before the King himſelf, and to ſome pur- 
poſes are the ſame. 1 Rol. Abr. 744—5. 1 Rol. Rep: 
287. | 29 Af. 47. 4 Inft. 8. Dyer 315. And ce 

oor. 570. pl. 7578. | _ 

If a peer be attainted before the Lord High Steward, a 
writ of error lies in the King's Bench of ſuch attainder, 
and the party has no other remedy. 1 Sid 208. 1 Lev: 
149. | | 

A writ of error lies of a judgment in the. Common 
Pleas into the King's Bench, which can only corre& the 
Fo of that court, and from thence into parliament. 4 
nfl, 22. | | | y 

A writ of error lies into the King's Bench of a judg- 
ment 1n a county palatine, for tho' theſe are ſuperior courts: 
and have jura regalia, yet their juriſdiction is derived 
from the crown. 4 Inft. 214, 223. 1 Rel. Aby. 745. 

If an erroneous judgment be given in Durham in the 
romggrany upon proceedings according to the Common 
law, or before the juſtices of the biſhop, a writ of error 
lies before the biſhop himſelf, 2nd if he gives an erro- 
neous judgment, error lixs in B. R. 4 Inf. 218. 

If the juſtice in eyre gives'an erroneous judgment at a 
Juſtice ſeat in a foreſt, a writ-of error lies thereupon in 
BR... 4b. 297, ot 2h 
By the ſtat. 34 & 35 H. 8. cap. 26. par. 113. Errors 
in judgments in pleas real and mixt, before the juſtices in 
their great ſeſſions in ales, ſhall be redreſied by crror 
in B. R. in England; but errors in pleas perſonal ſhall 
be reformed before the preſident and counſel. Moor 248. 
pl. 391. Cro. Eliz. 104. adjudged. | 
| If an erroneous judgment be given in London, or other 
place, which is a court of record, the party grieved ſhall 
have a writ of error, and this writ may be returned into 
the Common Pleas, or into the King's Bench, at the 
pleaſure of him who ſueth the ſame. F. N.B. 44 © 
No writ of error lies zz Banco or Banco Regis, upon 3 
judgment. given within the five ports; but by cuſtom 
'ſuch judgment is examinable by bill in nature of a writ 
'of error coram domino cuftode ſeu gardiano quinque portuum 
apud curiam ſuam de Shepway, 4 Inſt. 224. | 
If a judgment be given in the court of ſtannaries of _ 
'the dutchy of Cornwall, no writ of error lies upon this 
'in Banco or Banco Regis, becauſe it hath not been uſed ; 
| but of this there may be an appeal to the guardian of 
' the ſtannaries, and from him to the Prince; and when 
there is no Prince, to the King's counſel. 1 Rol., Abr. 


A writ of error lies in the Common Pleas upon a judg- 
ment given before the judges of aflize. 1 Rol. Abr. 745. 
But ſee 1. Leon. 55. 3 Leon. 55. 3 Leon. 159. Dyer 


250. Moor 78. 1 And, 12, Cre, Eliz. 26. Carter 
23S; 3 mogu A 1-55 EEO + 7 +1 
Upon 2:judgment given in the Huftings in Londen, a 


'writ of error lies at St. Martin's before certain juſtices, 
1 Rol. Abr. 745. 1 Lev. 309. 2 Saund. 253. 8. P. 
,and that upon a judgment of the ſaid juſtices, a writ of 
error lies in parliament.. . See 2: Leon. 107. 

4+ Of reverſing judgments in the court of Exchequer ; 
where a writ-of errar. lies in the' ſame court in which the 
, record is, and of quaſhing writs of error, | | 


$i3 T13%o9. 2554 


\ Before the ftatute of -31 £4. 3. Errors in the Exche- 
quer were ſometimes examined 1n parliament, and ſome- 
times before commiſſioners; by force of the King's writ 
; under the great ſeal. '4 ſn/t. 72. Moor 566. © 
\ - By ſtat. 41 Ed. 3. cap. 12. In all cafes touching the 


King, or -other perſon, upon complaint of error in pro- 
ceſs in the Exchequer, the Chancellor and Treaſurer ſhall 
cauſe the record to be brought before them, and taking to 
them the judges and other ſage perſons, ſhall call before 


them the barons ve hear the cauſe of their judgment; 
| and, 


B R R 

and; if upon examination error be found, ſhall amend 
the Rolls, and ſend them into the Exchequer to have 
execution. | : 


| By ftat. 31 Fliz. ce: 1: The not coming of the Lord 


Chancellor or Lord Treaſurer, or cither of them, at any | 


day of adjournment, ſhall be no diſcontinuance, ſo as one 


of them, or both Chief Juſtices come and are preſent,— | 


But this ſtatute not providing remedy where they came 


not at the return of the writ of error, (ſee 2 Leon. 59.) | 


it was enacted by 16 Car. 2 «c. 2. that if the Chief 
Juſtices or either of them, or the Chancellor or Trea- 
{urer ſhall not come at the return of the writ of error, it 
ſhall be no abatement or diſcontinuance ; but no judg- 
ment ſhall be given, unleſs both Chancellor and Trea- 
ſurer ſhall be preſent. | | | 
And in the Bankers w adjudged in the Exchequer, 
which came before the Lord Keeper, &c. purſuant to the 
above ſtatute of 31ſt Ed. 3. the Lord Chancellor and three 
of the judges were of opinion, that the judgment of the 
Exchequer ſhould be reverſed; and then the queſtion was, 


| whether the judgment of the court ſhould purſue the opi- | 


nion of the majority of the judges, or that of the Lord 
Keeper and the three judges ; and three of the judges 
were of opinion, that the majority of 'the judges ſhould 
govern this judgment; but the others being of a contrary 
opinion, the judgment was reverſed, which was pro- 
nounced by my Lord Keeper Somers. 

If upon a judgment in B. R. 
proceſs, or through the defavit of the clerks, it ſhall be. 
reverſed in the ſame cnurt by writ of error ſued there 
before the ſame juſtices. F. N. B. 21. Poph. 181 
1 Pol. Abr. 746. | TS: 

So if one is indiCted of treaſon or felony in B. R. or 
being indicted elſewhere, the inditment is removed in 
B. R. and by proceſs of that court he is erroneouſly out- 
lawed, and fo returned; a writ of error may be brought 
in. B. R. for the reverſal thereof. 3 [nft. 214. E 


Alſo if an erroneous judgment in point of law be given | 


in B. R. upon an indictment in London, a writ of error 


may be brought in the ſame court; for though in civil | 
caſes error does not lie in the ſame court, unleſs for a |: 


matter of fact; yet in criminal caſes it lies as well for an 
error in law as fact. 1 $4. 208. 


In Fitz. N. B. 21. it is faid, that a judgment cannot | 


the ſame term it is given be reverſed in B, R. without 
a writ of error, though ſuch judgment may in the Com- | 
mon Pleas; but it does not ſeem that there is any foun- 
dation for this diſtinion, for during the term in which 


any judicial at is done, the record remains in the breaſt | 


of the judges of the court; and therefore the Roll is al- 
terable during the term, as they ſhall dire&t. Moor 186. 
þl. 332. Yelv. 157. Poph. 181. But when the term 
1s paſt, the Roll is the record, and admits of no alteration, 
Co. Lit. 260. a. See Imendment. ; 

But if an Ts OR be given, and the error 
lies in the judgment itſelf, and not in the proceſs, a writ 
of error does not lie in B, R. of ſuch judgment. 1 Ro. 
Abr. 746. : | Fs 

If two bring a writ of error in B. R. upon a judg- 
ment in an afſſize, and pending the writ one of the plain- 
tiffs dies, and after, the court not knowing of the death 
of one of them, reverſes the judgment ; and: after he, 

ainſt whom. the judgment was reverſed, brings a writ 
of error in the ſame court de B. R. and affigns the death 
of one of the plaintiffs in the firſt writ of error, which 
was the a& of God, not the error of the court, it ſeems 
the writ well lies. Rol. Abr. 747. Cre. Eliz. 105. 
4 Leon. 60. S. P. 

If a record is removed by writ of error out of the Com- 
mon Pleas into the King's Bench, and the writ of error 
for inſufficiency is quaſhed in the King's Bench, the plain- 
tiff in error may have a writ coram wobis reſiden', But 
ſuch new writ 1s not a ſuper/edeas in itſelf as the firſt writ 
was, and therefore he muſt move the court for a ſuperſe- 
deas, and put in bail thereon. Carth. 268—9. 

So if ſuch ſecond writ be quaſhed for inſufficiency, 
yet the court will grant a new or ſecond writ of error 


| 


= be error in the | 


| 


bail ; for ſuch ſecond writ being void, as if there had 


'been none before. Curth. 369, 370. LTD 
| Writ of error quaſhed by means of the defendant j 


error, to be without colts. Stran. 139. | 
Writ of error quaſhed being by one defendant on] 
 A_ againſt two. Stran. 233. 
Colts on quaſhing writs of error are to be given in all 
Stran, 606. 
If a writ of error be quaſhed. for any other fault than 
variance, error coram vobis lies. Stran.- 607, 
; Court will not quaſh writ of error for bein 
[nine years after 5ud ment. Stran. 837. 
Judgment againit the inhabitants of part of three 
pariſhes, and a writ of error of a judgment againſt the 
inhabitants of the three pariſhes quaſhed. Stran 1110. 
Where a writ of error is ſpent by the plaintiff's in 
error moving in arreſt of judgment, he ſhall pay coſts 
on quaſhing it. Stran. 834. | 
Writ of error quaſhed, becauſe all the proper parties 
are not plaintiffs, Ld. Raym. 71. 
' Writ of error coram vob4s, reciting the former writ to 
be returnable coram nobis, where it was before the King 
and the late Queen, quaſhed. Ld. Raym. 151. | 
; Error tam quam may be quaſhed as to one judgment, 
*nd ſtand good as to another, £4. Raym. 328. 
Writ of error not to be quaſhed till the tranſcript re«. 
turned and filed. £Zd. Raym. 329. | = 
Writ of error of a judgment on a recognizance 
qualed; becauſe it was in adjudicatione executionts judicii. 
d. Raym. $553. | ; VEST] 
| Writ of exror quaſhed for a variance in the ſtile of the 
court. £Zd., Raym. 704. | ; | 
| One of the ; x x tone brings a writ of error without 
the ether ; though the writ ſhall be quaſhed, the record 
is removed, LZ4. Raym. 1403. | 
; _ What coſts ſhall be giyen on quaſhing a writ of error, 
Ld. Raym. 1403. 74 : | | 
| "Coſts given on quaſhing a writ of error, 4 An. c. 
16, ſee. 25« | | 


y of 


caſes. 


g twenty- 


5. Of removing the record or a tranſcript, and of alledg- 
ing diminution, and granting a certiorari, | 


On a writ of errar of a judgment in the Common 
Pleas, or other inferior court, in eve adverſary ſuit, 
the record itſelf ſhall be removed, that it may remain as 
a precedent and evidence of the law in the like caſes. 1 
' Rol. Abr. 753. 5 Co. 39: | 

But in the caſe of a fine the tranſcript only is re- 
moved, for fines are only a more ſolemn acknowleds- 
;ment or Contract of the parties, and therefore are no 
memorials of the law, and need only be affirmed or va- 
cated; if the former, the contra&t ſtands as it was, if 
the latter, the juſtices of B. R. may ſend for the fine it- 
ſelf, and reverſe it, or they may ſend a writ to the Trea- 
ſurer and Chamberlain to take it off the file; beſides, 
;ſhould the record itſelf be removed and affirmed, it 
, could not be ingrofſed for want of a Chirographer in B. 
\R. 1 Rol Abr. 752. 1 Bendl. 8 Dyer 89. Gadb. 
248. 2 Rol. Rep. 233. F.N. B. 20. Sts 
' Alſoif a writ of error be brought in parliament of a 
judgment in B, R. the chief Juſtice muſt go in perſon 
'Into. the houſe with the record itſelf, and a tranſcript, 
which is to be examined and left there, and then the re- 
'cord to be brought back again in B. R. and if the judg- 
'ment be affirmed, the court of B. R. may proceed on 
the record to grant execution; and therefore if the re- 
cord itſelf ſhould be removed, and judgment affirmed, 
and the parliament diſſolved, there could not be any pro- 
;ceedings thereupon to have execution. 4. Inf. 21. Cro. 
Fac. 341» 1 oy 166. 1 Rol. Abr. 753. Godb., 249. 
". So if a writ of error be brought in B. R. here of a 
judgment in B, R. in Ireland, the record itfelf is not ſent, 
'but a tranſcript only, by reaſon of the danger of the ſeas; 
but when it is come ſafe, and entred in the rolls here, 
then it ceaſes to be a record in reland, and is a perfect 
,record here; yet if the judgment be affirmed, the King's 


coram vobis reſiden'. As allo a ſuperſedeas on putting in 


Bench in England ſhall not award execution, but Tall 
| ; _ den! 
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©.:4 a ſpecial mandate to the Chief Juſtice in Ireland 


to do it, 2 Bac. Abr. 203. | 
If a writ of error be brought in B. R.to reverſe a 
;udgment given in B, the original ſhall not be removed, 
if it be not by ſpecial matter, as if error, be affigned in 
the original. 1 Rol. Abr. 753. | 
If a writ of error be brought in B. R. upon a judg- 


ment in an inferior court againſt the plaintiff, there the | 


court may reverſe the judgment, though the original be 
not removed, no error being aſſigned in the original ; for 
this is removed but to ſue here upon the ſame original, 
1 Rol. Abr. 753. 

In an action of waſte brought in the Huftings in Lon- 
dm, there was a verdict for the plaintiff, which being af- 
ter quaſhed for the inſufficiency, and a new venire awar- 
ded, whereupon a verdict was given for the defen- 
dant, and judgment for him, and a writ of error being 
thereupon brought before ſpecial commiſſioners, it was 

reſolved, that the firſt verdict ſhould be certified in the 
record, becauſe it was not ſet aſide, for that the jurors 
had found againſt evidence, or for any undue practice or 
misfeaſance of the parties, but only for the inſufficiency 
thereof in point of law, which#the court had adjudged 

upon the verdict appearing before them upon record. 2 
Saund. 2.54. 1 Lev. 3og. S. C. 

If a writ of error be brought in B..R. upon a fine le- 
vied in the Hu/tings of Oxford, the record itſelf ſhall be 
removed. 1 Rol. Abr. 753. 

If there be ſeveral records between the ſame parties 
with which the deſcription in the writ of error agrees, 
the inferior court may remove which of the records they 
pleaſe. 1 Vent. 96, 1 Sid. 466. Raym. 189. 2 Keb. 

684. VE Os. : 

If the Judges of the Common Pleas, or other Judges, 
upon a writ of error, will not certify all the record, 
the party that ſues the writ of error may alledge diminu- 
tion of the record, and pray a writ to the juſtices that 
_ certified the record before, to certify the whole record. 

F. N. B. 25. a. | 

But diminution cannot be alledged upon a writ of er- 
ror brought upon a judgment in any inferior court. 1 
S:d. 40. | Dn | 

And therefore where in a borough-court a plaint was 
_entred as the plaint of 4. B. and the declaration was 


by A. B. executor of 7. $. and on a writ of error in | 


B. R. this variance was afligned for error : the court 
held, 1. 'That want of a plaint in an inferior court 1s 
the ſame as want of an original in the court of Common 
Pleas, and that this could not be a plaint in this action. 
2. If ſuch variance had been in a record of the Common 
Pleas, diminution might have been alledged, and a good 
_ writ certified ; but in records out of inferive courts, no 
diminution can be alledged, and the court muſt take 
them as they find them. 1 Salk. 266. - 
A man cannot alledge diminution contrary to the re- 
cord which is certified. 1 Rol. Abr. 764. | 
As'if in a writ of error it be certified, that the judg- 
ment was guod defend. fit in miſericordia, the defendant 
in the writ of error cannot alledge diminution : /. that 


the record is guod capiatur, becauſe this is contrary to. 


the record certified, 1 Rol. Abr. 764. 

If upon a writ of error the record be certified, that a 
challenge was to the ſheriff for coſenage, and after there- 
upon a venire facias was awarded to the coroner upon 
diminution, it cannot be certified, that the challenge 
was after the return of the venire Facias, becauſe this 1s 
contrary to the record before certified, for nothing can 
be certified but that which ſtands with the firſt record, 
1 Rol. Abr. 764. 1 Rol. Rep. 200. 

In a writ of error brought in B. R. upon a judgment 
in the Common Pleas, the want of a warrant of attor- 
ney being aſſigned for error, the plaintiff prayed one cer- 
tiorari to the Chief Juſtice, and another to the cu/tos 
_ brevium, both which returned non invent aliguod warrant”, 
and the defendant dying, the plaintiff by journeys ac- 
counts brought a new writ of error againſt the ſon and 
heir of the defendant, who appearing alledged diminution, 


in that the warrant of attorney was not certified, and | 
prayed another certzorari to. the cu/fos brevium ; and it ' 
'was urged, the return was not quod non habetur aliquad 


Vor. I. 


| the cu/fos brevium, and upon his certificate it appears, 
6 X 
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warrant”, but quod non invent, &c. ſo that if upon th 
ſecond, a warrant, ſhould be returned, it would not 
repugnant ; but it ſeemed to ray Chief Juſtice, that it 
would be hard to grant a new certiorari in this caſe ; 
though if any variance could be alledged, it would be 
otherwiſe, as adjudged in the caſe of one Laſſel#; where 
it was certified there was no warrant of attorney ; and 
becauſe the original was inter Laſſels executor” teflaments, 
&c. where he was not named executor in the firſt certio- 
rari ; and upon the matter a new certiorari was granted. 


I Leon. 22. See Cro. Fac. 277. 1 Bulſt. 21. 


After in nullo eft erratum, the court to inform their 
conſciences, may award a certiorari to amend the record. 
5 Co. 37. 1 Rol. Abr. 764. Style 352. 2 Rl. Rep. 
471. Fo: 

If after in nulls ef erratum pleaded, another part of 
the record is brought in by certiorari, and made of re- 
cord there, the court ought to reverſe the judgment, if 
the matter ſo requires. 5 Co. 37. 1 Rol. Abr. 764. 

After in nullo i erratum pleaded, if one party alledge 
upon record, a diminution of the record to reverſe it, 
and prays a certiorari to certify it, and thereupon a writ 
of certiorari is ſued out, and the record thereupon is cer-_ 
tified ; but before it is entred of record, the court is infor- 
med of this matter, this ſhall not be received ; becauſe it 
comes in by the prayer of the party after in nullo eft erra- 
tum pleaded, which is not to be allowed ; but upon in 
formation to the court, the court may grant it, 1 Ro. 
Ab. 764—5. 1 Fon. 139. S. C. | 

In treſpaſs in B. R. judgment was given for the plain- 
tiff by default, and a writ of error brought in camera 


| ſeaccar1i, and there affigned for error, that there was not 


any writ of inquiry of damages filed; and upon a writ 
of certiorari certified, that there was not any ſuch writ z 
yet after another certiorari granted, and upon this the 
writ of inquiry was certified, upon which the judgment 
was affirmed, 1 Rol. Abr. 765. | 
* So where in a writ of right in B. R. after judg- 
ment, a writ of error was brought in cameri ſcaccari 
and the want of continuances affigned for error; an 
upon a certiorart, the want of continuances certified ; yet 
after, upon another certiorari, the continuances were 
certified, and upon this the judgment affirmed, 1 Rel. 
Abr. 765. - 
If error be affigned in the original, and upon a certio- 
rari granted an erroneous original is returned ; and up- 
on this in nullo eft erratum is pleaded, and after the court 
ad informandam conſcientiam grant another certiorari for 
another original, and upon this a good original is certi- 
fied ; the court ought to intend that this is the original, 
upon which the judgment was given, in favour of judg- 
ments, which ought to be intended to be good. 1 Rol. 
Abr. 765. Godb, 407. 2 Rol. Rep. 352. Cro. Car. 
gl. Style 170. FD | | gh 
If a writ of error be brought upon a judgment in B. 
R. in Ireland, in a writ of falſe judgment, upon a judg- 
ment in the Toulſe] (which is the court of the mayor and 
aldermen of Dublin;) and it is affigned for error, that 
there was no plaint entered in the Toulſel, and that theſe 
words, per quod attio accrevit were omitted in the con- 
cluſion of the declaration ; if the defendant alledge dimi- 
nution, yet he ſhall not have a certiorari to the Chief 
Juſtice de B. R. in J1reland, to certify the reſidue of the 


record, &c, and that if any part of the record be not 


before him, that he ſhould write to the mayor and al- 
dermen to certify it, and that he ſhould certify it to this 


| court; for by this plea of in nullo eft erratum in B. R. 


in Ireland, he hath admitted the record well certified by 


| the mayor and aldermen ; and this court hath no autho- 


rity to require the court de B. R. in Ireland to-write to 
the mayor, &c. and the Judgment de B. R. in Ireland, 
is only here in queſtion; and ſuch writ being iſſued, a 
ſuperſedeas was granted to the whole, though it was 
prayed that the ſuperſedeas ſhould go as to-the inferior 
court only ; but at another day it being moved, that there 


| might go a certiorart as to the words per quod, Oc. it was. 


granted, Palm. 285. 
If in a writ of error, upon a fine, an error be aflign- 
ed in the proclamations, upon which a certiorar; goes to 


that 
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that two of his proclamations were made in one day ; 
but it appears in the Chirograph-Office, that the procla- 
mations were duly made; and he making and being the 
principal. qfficer as to them, and the c/?os brevium ha- 
ving only an abſtract thereof ; upon the prayer of the 
defendagt a new. certiorari was directed to the Chiro- 
grapher, who having certified the proclamations duly 
made, after examination of the clerks of the Common 
Pleas by the Juſtices in B. R. they awarded that the pro- 
clamations with the cu/tos brevium ſhould be amended ac- 
conting to thoſe in cuſtody of the Chirographer, 3 Leon. 
I Ov. 

-A writ of error was brought upon a judgment in debt 

by confeſhon in C. B. and the want of an original was 
_ atligned for error ; the defendant, before a certiorari re- 
turned, came in gratzs, and pleaded a releaſe in bar, to 
which there was a demurrer ; and it being agreed that 
the plea was ill for want of a venue, the queſtion was, 
Whether the court ex officio might award a certiorar! ; 
and it was held by three judges, that though the party 
had concluded himſelf by relying on his releaſe, that yet 
the court was not bound thereby, but may award a cer- 
| tiorari; and if upon the return thereof it appeared that 
all the proceedings were right, they were obliged to give 
judgment on the whole record, according to conſcience 
and right; but Holt Chief Juſtice held, that the court 
in this caſe could not award a certiorari, becauſe the 
queſtion was not, whether error or not, but whether 
barred or not by the releaſe; which being the point re- 
ferred to their judgment, they were not at liberty to de- 
part from it. 1 Salk. 268. 6 Med. 113, 206.8. C. 

In a writ of error in the Exchequer-Chamber upon a 
Judgment in B. KR. it was aſſigned for error, that in the 
bill, the plaintiff declared on a leaſe for three years ; 
but in the plea-roll, upon which the iſſue was joined, 
and the record of n1/i prius, it was upon a leaſe for hve 
years, ſo that the bill and declaration vary ; and diminu- 
tion being alledged by the plaintiff, a bill was certified, 
in which it was only for three years ; upon which the de- 
fendant had another certzorar:, and thereupon a bill was 
certified, wherein-he declared upon a leaſe for hve years, 
which warranted the declaration upon the roll and the 
niſi prius; and it was held by all the Juſtices and Barons, 
that the ſecond certificate, upon diminution alledged by 
the defendant, ſhould be received, for that warranting 
the roll and the record of n;/; prius ſhall be intended the 
true bill, and the other a fictitious one. Cre. Car. g1.. 

If the court may award a certiorari ad informandum 
conſcientiam of a releaſe of errors ill pleaded. £4. Raym. 
IOOS. 

The court will not reverſe a judgment as not being by 
original bill, without having it returned to a certiorart, 
that there is no bills Ld. Raym. 1442. _ 7 

Where it is returned upon a certiorari, that there is 


no writ of inquiry, the defendant in error may have an-. 


other certiorari, and get a writ of inquiry returned, 
£4. Raym. 1470. AFG 

If a certiorari to verify errors bear ze/te before the 
errors aſſigned, the judgment ſhall be affirmed, Ld. 
Raym. 1554+ {4 Es 

A record returned to a certiorari contrary to the record 
returned before, cannor be received. Stran. 1122. 

An attorney and his wife ſue by writ of privilege, and 
have judgment by default; the judgment was afhrmed, 
becauſe the writ of privilege was not returned before the 
court of 'B. R. on a certiorari, Stran. 1398. 


6. Of the ſcire facias; proceedings after the record re- 
moved ; amendment and abatement of the writ of error, 
and haw far it is a ſuperſedeas. : 


After the record is removed, and the plaintiff in error 
has aſſigned hiz errors, which may be either errors in fact 
or in law, he ſhall have a ſcire facias ad audiendum errores 
againſt the defendant, who thereupon may plead [n nullo 
e/t erratum, a releaſe, &c. F. N, B. 44. | 

The Exchequer-Chamber doth not award a ſcire facias 
ad audiendum errores, but notice is given to the parties 
concerned. 1 Vent, 34, See Palm, 186. 


| facias (upon a ſurmiſe of the defendant, that there 


545 
{ $S. 
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| After a writ of error brought the defendant dies yet 
the plaintiff in error may ſue out a fſere factas, &c, a 67 464 
the executor. 1 Vent, 34. | S 

If a man condemned in an affiſe be outlawed for the 
fine of the King, and he brings a writ of error to reverſe 
the outlawry only, there ſhall not be any ſeire facias 
againſt the recoverer, becauſe the outlawry is at the ſuit 
of the King only. 1 Rol. Abr. 763. | 

The attainder of felony of a perſon who had any lands 
ſhal! never be reverſed by writ of error without a /c-, 
facias againſt all the tertenants, and lords mediate and 
immediate ; but it is ſettled that ſuch ſerre facias is not 
neceſſary in the caſe of high treaſon ; alſo it is ſaid, that 
it is not neceſlary in the caſe of felony, when it is ſuo. 
geſted on the Roll, that the party had no lands, and » 
Attorney general confeſſes it. 2 Bac. Abr. 207. 

Upon a writ of error againſt the heir of him that re. 
covers, a ſcire factas lies againſt the heir and tertenant; 
x Rol. Abr. 763. ; 

If a writ of error is brought to reverſe a common wm. 
covery, the court, before reverſal thereof, ought to award 
a ſeire facias againſt the tertenants ; and this is not merely 
diſcretionary, but ex neceſſitate juris; for they may haye 
a matter to plead in bar, as a releaſe, &c. Hill. » 67 
3 Jac. 2. between King /ton and Herbert. 4 Md. Ig. 
per cur. but adjornatur. 1 Leon. 290. like point. 

But this matter was fully debated in the caſe of Jn 
and Lloyd, where in a writ of error to reverſe a judg- 
ment given in a common recovery againſt the vouchee, 
after in nullo errat. e/# pleaded, the court awarded a ſeire 

1 were 
tertenants) to the tertenants ; the ſheriff returned, that 
A. is tertenant, and a ſcire feci, and A. comes in and 
ſays that there are other tertenants, and prayed a ſeire 
facias to them, and had it; the ſheriff returned, that B. 
is tertenant, and /c:re fect, and B. coming in, ſays there 
are other tertenants, and prayed ſire factas to them ; it 
was inſiſted, that the tertenant was not a party concerned 
in the reverſal of the judgment, but only as to his poſleſ- 
ſion, and therefore could not otherwiſe plead than as con- 
cerning his poſſeſſion ; that by this means the delay might 
be infinite, for he that comes in upon this ſcire facias 
might as well plead that there is another tertenant, and 
ſo the plaintiff might be ſtayed off from ever having the 
benefit of his writ of error ; beſides, this ſurmiſe is con- 
trary to the return of the ſheriff, On the other ſide it 
was urged, I. That the ſcire facias ought to go out 
againſt the tertenants, and had in all caſes, where it ever 
was controverted, been awarded, as appears by Dyer 321. 
Cro. Fac. 392. Owen 157. Bridg. 69, 70. 21 F 5. 
56. Cro. Car. 295, 313. Moor 524. Cro Eliz. 739. 
Co. Ent. 233. 2. Thatit ought to go out againſt them 
all, becauſe any one of them may have a releaſe to plead 
which may diſcharge or advantage the other. 3. That if it 
cannot be pleaded by the tertenant, yet it may be ſug- 

eſted to the court as amicus curie, and awarded ex officio 3 
Ne it may be, he tnat is not ſummoned can plead in bar 
of the writ of error, which will go to the whole, and 
eaſe the court of examining errors; and in that reſpe&t 
it may be awarded, and the proceedings ſtay; but the 
court held, that the awarding a /c:re facias to the ter- 
tenants was not ex neceſſitate juris; and therefore when 
it is'once out, and the tertenants are warned, there is no 


reaſon to pron: it a third time, and here the delay was 


apparent; but if he could make it out, that he that is 
not warned has a releaſe of errors to plead, it being in 
their breaſts and diſcretions, it ſhould be granted, other- 
wiſe not. 1 Lev. 52, 130, 146. 1 Sid. 213%. 1 Kev. 
351» 388, 459, 717, 748. Raym. 16, 55, 70, 90- 
But where a writ of error was brought to reverſe a 
common recovery, and a ſcire facias ſued out again 
him that was the nominal demandant in the writ of 
entry, and a ſcire facias was moved for to the tertneant, 
but oppoſed, becauſe the tertenant was an infant, and 
therefore the parol may demur during her nonage, which 
would greatly delay the plaintiff; beſides, if this infant 
ſhould die, the lands may remain to another, but not- 


withſtanding this, the court awarded a ſcire facias; and 
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it was held by Holt Ch. Juſt. that though the granting a | 


tire factas 1n ſuch caſes againſt the tertenants is diſcre- 
tionary, and not ſri; jurts ; yet it hath been the con- 
4 ant courſe of this court to . dps it ; therefore he was of 
opinion, not to depart from that which had been the uſual 
courſe of the court, Carth. 111. ; 5 

If the plaintiff in error affigns an error in fact, if the 
defendant will put in iſſue the truth of the fact, he ought 
to rejoin by denial of the fact, and ſo join iſſue thereupon, 
and ſhall not wy in nullo eft erratum, for by this he ac- 
knowledges the fact alledged to be true, 1 Rel. Abr. 763. 
Br. Error 93. 

But when an error in fact is aſſigned, if the defendant 
will acknowledge the faCt to be ſo as alledged, and yet 
that by law this is not error, 'he ought to rejoin 27n nullo 
&/t erratum, for by this he acknowledges the fact, and yet 
that by law it is not error. 1. Rel. Abr. 763. 

Alſo if a man who is outlawed brings a writ of error 
to reverſe the outlawry, and afligns his errors, the King's 
attorney ſhall not plead in nullo eft erratum, which amounts 
to a demurrer, as is done between common perſons ; 
but upon the aſſignment of the error, the court ſhall give 
a day to the King's counſel to maintain the outlawry ; 
and it is entred curia adviſare vult, till the outlawry is 
reverſed or affirmed. 1 Rol. Abr. 763. | 

If error be alledged in the body of the record, in nulls 
aft erratum is a good rejoinder, for this ſhall put the mat- 
ter in the judgment of the court, the Record being agreed 
to be ſo. 1 Kol. Abr. 763. | | 

So if error be alledged in a matter of record, which is 
not of the body of the record, but in a collateral thing, 
as quod non habetur aliguad recordum, of reſummons, :n 
nullo eſt erratum is 2 good rejoinder ; for if the plaintiff in 
the writ of error does not pray diminution, and therefore 

rocure a certificate from the inferior court, that there 
1s not any reſummons before the rejoinder entred, this 
aſſignment is of no effect, but void, inaſmuch as this 1s 
to be tried by the record itſelf, and no diminution can 
be alledged- after rejoinder entred ; for if the defendant 
will confeſs the error, yet the court ought not to reverſe 
the judgment, till they are aſcertained of the error by the 
record itſelf. 1 Rol. Abr. 764. 1 Leon. 22. 

If a writ of error abates or diſcontinues by the aC&t and 
default of the party, a ſecond writ of error ſhall be-no 
ſuperſedeas ; otherwiſe if it abates or diſcontinues by the 
act of God or the law. 1 Keb. 658. MP 

The ſeire facias in error muſt be returnable as the ori- 
_ ginal proceſs was. Szran. 094. | ; 

How the entry ſhall be where a releaſe of errors is 
found. Stran. 683. | 

The court will take no notice of the recital of a writ 
it a declaratſon, but will require the writ itſelf to be pro- 
duced, Stran. 225. Os | 

Return of a certiorar; that no writ civitatis London is 
found, allowed. Stran. 309. | 

The court may award a certzorart before errors aſſigned. 
Stran. 440. | 

In nullo et erratum a proper plea to an error not aſ- 
ſignable. Strau. 685. 

No ſccond certiorari to 
705, 819. | 

If there be warrant of attorney any time perdente l:te, 
It 13 ſufficient. Stran. 807, 526. | 
. Errors are not verified by a certiorart, teſted before the 
writ of error, Stran. $19. ; 

A certiorari lies to affirm a judgment after in nullo eff 
erratum. Stran. 907. 

'The recital of the writ may aid a defect in the court. 
$?ran. 1023. 

Writs of error may be amended, ſtat. 5 Geo. I. c. 12. 

Writ of error amended without coſts, Stran. 863. 

Amendment of writ of error by ſtriking out a plaintiff, 
Stran, 892. | 


— The court may ex officio amend a writ of error. 
Strar. 902. 


Writ of error is abated by death of one of the plain- 
tiffs, but not by the death of a defendant. Stran. 244. 
plaintiff in error, 


reverſe a judgment. Stran. 


Where error abates by the act of the 
Stran. 880, 1015. 


exccution ſhall go. 


factendum 
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After the writ of error ſhewn, the plaintiff ought not 


to take out execution, but the defendant ſhall have four 


put in bail, if the caſe require it ;. and if he paſſes that 


days time to get it allowed, and four al time more to 


time, the writ of error ſhall be no farther a {uperſedeas; 
2 Keb. 129. KOEE 

If judgment in a formedon be pronounced 16 Novemb. 
and a writ of error is brought by the tenant bearing ; a 
27 Novemb. and then allowed, and in majorem cautelam 
a ſuperſedeas made out againſt executions, and the de- 
mandant obtains a writ of ſeiſin, bearing teffe g Ofob. 
before, by warrant of the judgment, which was after- 
wards entred but as of Ob. Mich. being the laſt conti- 
nuance, which being made appear to the court, and they 


| being fatisfied that the judgment was pronounced 16 
Neovemb. before which time the defendant could not have . 


a writ of ſeifin, nor the plaintiff a writ of error, they 
held this ſuch a trick as would defeat any writ of error ;_ 
and therefore a new ſuperſedeas was awarded 
writ of execution, quia erronice emanavit. 
See 3 Lev. 312. | | 

If a writ of error is taken out to remove a record be- 
tween ſuch and ſuch perſons, and ſome of the parties are 
omitted ; ſo that in ſtriftneſs the writ does not agree with 
the record, yet it is notwithſtanding a ſuperſedeas, and 
no execution can be taken out, for the court below 
cannot judge of the fitneſs of it, tho' it may be quaſhed 
in the court out of which it iſſues. 1 Mod. Hughes and 
Underwood. | 

If A. recovers in debt or damages againſt B. and ſues 
out a capias ad ſatisfaciendum againſt B, which is returned 
non eft inventus, upon which a ſcire facias is awarded 


#29b, 329. 


| againſt the bail and returned, and after a ſecond /cire _ 
facias awarded but not returned, B. brings a writ of 


error on the principal judgment ; this is no way coor 
as to the proceedings againſt the bail, but the ſecond 


ſeire facias may well be returned, and the plaintiff m 


a 
proceed thereon, notwithſtanding thewrit of error, which 
affecting only the principal judgment, is diſtin from the 
proceedings againſt the bail. 2 Rol. Abr. 491. | 

If a man recovers againſt { S. and on a ſcire facias 
hath judgment againſt the bail, and the bail bring a writ 
of error of the judgment on the ſcire facias ;. this ſhall 
be no {aperoamce as to the principal judgment, and there- 
fore the plaintiff may take out execution againſt the 
principal. 2 Rol. Abr. 491. 


If a man brings a writ of error on a judgment, 


but does not remove the record within fix days, this ſhall 


be no ſuperſedeas, but execution may well be taken out, 
for it appears that the writ of error is merely for delay. 
2 Rol. Abr. 491. | | 

If a writ of error be brought returnable into the Ex- 
chequer Chamber, which is allowed by the clerk of the 
errors, and a ſuperſedeas granted thereupon ; but the re- 
cord is not marked by the clerk of the errors, as the 
uſage 1s, nor notice thereof given to the attorney of the 
other ſide ; but theſe matters are omitted becauſe the at- 
torney was not known, nor the number -roll of the re- 
cord ; yet” this is a good ſuperſedeas in law, ſo that if 
execution be awarded and executed, it is erroneous, and 
a ſuper ſedeas ſhall be awarded guia erronice emanavit ; but 
it is no contempt in the attorney in taking out execution 
he having no notice of the writ of error, and the roll 
not being marked. 1 Rol. Abr. 492. 

It ſeems clearly agreed, that an ation of debt may be 
brought upon a Ps arr in B. R, mponithBanding ©. 
writ of error brought in the Exchequer-Chamber ; for 
tho* ſuch a writ be a ſuperſedeas to the execution, yet the 
duty remains upon record ; and it is but reaſonable the 


party ſhould have this remedy for his damages for for- 


s 


bcarince. 2 Rel. Abr. 490. | 
A writ of errer ſuperſedes the taking out a capias ad fa- 

tisfaciendum in order to charge the bail. Stran. $67. 
Writ of error fued out before judgment is a ſuper ſedeas- 


| Stran. 632. 


Plaintiff cannot call for the return of a capzas ad ſatis- 

nding error, Stran. 1186. | 
Writ of error brought by one, defendant ſuperſedes 

execution. Ld, Raym, 405 


by 6 that 


7. of 


Pa 
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”. Of aſſigning errors. 


Upon a Jn of error for want of aſſigning errors, 
judgment is not affirmed, but execution goes upon the firſt 
judgment, ſo that the party can have no coſts ; but his 
remedy muſt be upon the recognizance, by which he is 
bound to proſecute with effect. x $:4. 294. 2 Keb. 
52, gs 75» S. GC. 
he parties upon the removal of the record by the 

writ of error, have no day in court given to either of 
them ; wherefore if the plaintiff in error delay to ſue forth 
his ſcire facias ad audiendum errores, the defendant hath 
no way to compel him, but by ſuing out a ſcire facias 
guare executionem non, &c. and if upon ſuch a ſcire facias, 
the plaintiff in error doth not plead, that errors are aſ- 
ſigned, but ſuffer judgment to paſs upon two n1hils, no 
errors afterwards aſſigned ſhall prevent execution. Carth. 
4O, 41. | 

And by a rule of the King's Bench, if the plaintiff in 
error doth not aſſign his errors, and give a copy of them 
to the defendant's attorney in error, by or before the time 
given by the rule on the ſcire facias is out, the defendant's 
attorney in error may enter judgment on the ſcire factas, 
and take out execution thereon, but can have no coſts, 
unleſs he gives a rule for the plaintiff to aſſign error on 
record ; which if he doth not do, he may be non proſ”?, 
and then the defendant in error ſhall have his coſts. 

Alſo by another rule of the ſame court, whe: the 
plaintiff in error hath affigned the general errors, he muſt 
give a copy of them to the defendant's attorney, who ma 
plead in nullo eft erratum to it immediately, and enter bot 


on the roll, paying the plaintiff's attorney 25. 4d. for the | 


ſame. See Att, Praft.in K. B. | 

: If the defendant in error ſues out a ſcire facias quare 
executionem non debet ; this is merely collateral to the re- 
cord removed, and yet by matter ex poſt fatto may be- 
come a record ; as if the plaintiff upon the return of the 
ſeire facias appears and pleads a releaſe or other matter, 
as he well may, then this is a record annexed to the firſt 
record removed ; but if upon the return of the ſczre fa- 
cias, the plaintiff appears, and afligns errors, or hath a 
day given him to affign them, and upon this record aſ- 
figns his errors inſufficiently ; this ſcire facias is but a 
piece of paper filed to the record, no proceeding being 
thereupon. Yelv. 6, 7. | | 

In a writ of error, it is no good affignment of error, 

uod in.omnibus erratum eſt, for the court is not bound to 
inquire of the errors, if the party does not ſhew them. 
1 Rol. Abr. 761. 

In a writ of error to reverſe an outlawry, errors cannot 
| be affigned by attornatum, but the party muſt appear in 
perſon. 2 Leon. 22. Cro. Eliz. O11. 

If two bring ſeveral writs of error, and ſeyeral ſcire 
facias's to reverſe a judgment in an afliſe againſt them, 
they may aſſign.errrors jointly. 1 Rol. Abr. 761. Bro, 
Error 50. 

"Tf a writ of error upon a judgment in an afliſe be 
brought by four and only one appears, and the other 
makes default, he cannot aſſign errors alone till the other 
is ſummoned and ſevered, Yelv. 3, 4. Cre. Eliz. 891. 

So if upon a judgment in a quare 1mpedit, a writ of 
error be brought by the biſhop and incumbent, the incum- 
bent only without ſummons and ſeverance cannot aſſign 
errors. Cre. Fac. 94. | 

If two are outlawed in an appeal of murder, and they 
bring a writ of error to reverſe it, and one appears, but 
the other does not, he ſhall not aflign errors till the other 
does, becauſe he hath joined with him in the writ of 
error. © 1 $14. 316. Ft 

Two. brought a writ of error, and made two attornies ; 
upon the ſcire facias, the one attorney aſſigned error, to 
which the defendant took iffue, and then the other would 

plead in abatement of the writ; and it was held per cur”, 
if one of the plaintiffs had made default, he ſhould be 
ſevered ; but if they go on, they muſt proceed jointly ; 
and if one attorney will afſign error, &c. without autho- 


| obtained a writ out of Chancery to the Chief Juſtice to 


The plaintiff in error cannot aſſign error in fat 
error in law together, for theſe are diſtin thin 


» and 
gy3% and 


require different trials. I $74 L147 


I Leon. IO05. Foto 
If the plaintiff in error aſſigns errors in fa, and errors 
in law, which are not aſſignable together, and the de 
tendant in error pleads in nullo eft erratum ; this is a 
confeſſion of the error in fact, and the judgment muſt 


1 Rol. Abr. 701. 


be reverſed, for he ſhould have demurred for the dupli- 
ow Style 6g. 1 Lev. 76. Salk. 268. 6 Mgod. I13, 
200. 


Alſo if an error in fa& be well aſſigned, in null; et. 
erratum 1s a confeſſion of it, for the defendant ought to 
have joined iſſue upon it, ſo as to have it trizd by the 
country. 1 Sid. 93, Raym. 5 

But if an error in fact be ill aſſigned, in null; eſt erra- 
tum is no confeſſion of it ; as if it be afligned, that ſuch 
a one at the time of the return of the wenire was not 
ſheriff, and the record be removed into B. R. by certio- 
rari, there in nullo eft erratum is no confeſſion of that 
error,. becauſe the record is not in court, that beins no 
part of the /record, for the plea is in nullo e/t erratiun iN 
recordo, Cro. Fac. 12, 29, 521. Raym. 231. Cre, 
Car. 421. 1 Rol. Abr. 758. 

SO if the plaintiff in error aſſigns an error in fac, viz, 
that the defendant, who was an infant, did not appear 
by guardian, but by attorney, and concludes with þzc 
paratus eft verificare, inſtead of concluding to the coun- 
try, as he ought to do, though the defendant in error 
pleads zn nullo eft erratum ; yet it ſhall not amount to a 
- faith but ſhall be taken only for a demurrer, Yely. 
58. | TER : 

Alſo if an error in fact, that is not affignable, be aſ- 
ſigned, and in nullo &ff erratum be pleaded, it is no con- 
feſſion ; as if it be affignec, that ſuch a day there was no 
court of Common Pleas fitting, becauſe that is againſt 
the record, and in ſuch caſe 7 nullo eff erratum is only a 
demurrer ; ſo if a man fays he did not appear, and the 
record ſays he did, in nullo eft erratum is no confefiion, 
but a demurrer, becauſe it 1s againſt the record. Crs, 
Car. 12, 29, 52. Yelv. 58, Raym, 231. 1 Vent. 252, 
36.200016936-5 +: 

After errors affigned, and the defendant had pleaded a - 
releaſe, the plaintiff diſcontinued ; and becauſe there was 
manifeſt error in part of the record remaining in B. he 


remove the reſidue of the record, which being removed 
in B. R. he would aflign errors upon the new part re- 
moved ; and it was ruled per cur”, that inaſmuch as the 
firſt writ was diſcontinued, and this a new writ, the 
plaintiff is not tied to the former errors, but may ſhew 
others at his pleaſure, for it is now as if one yyere af- 
ſigned before, and he may aſlign other errors out of the 
record ; and the removing the record in this manner was 
held allowable ; but this being entered upon another roll, 
it was held a miſ-entry, and the plaintiff was put to a 
"+ oa of - error. Cro. Eliz. 155, 281. '2-Leon. 2. 
S. C. | 

In error from 1reland, rules are given to aſſign errors, 
otherwiſe non proſe Stran. 417. 

Plea to the ſerre facias quare executio non, ſet aſide. 
Stran.”' 679. _ 8 

A rule muſt be given on the ſcire facias quare execut! 
non, before a rule to affign errors. Stran. 917. | 

Where the plaintiff in error pleads to the ſcire factas, 
there ſhall be execution if it goes againſt him, 9zrar. 

0. 
 ASgnment of errors ſet aſide as vexatious. S1ra7, 
I4I. | FD 
Errors aſſigned by attorney againſt the crown. Strar. 
443+ | 
On affidavit of the want of a warrant of attorney, it 
may be aſſigned for error from [reland. Stran. 54.5. 
as error to be aſſigned contrary to the record. 51r4#- 
084. 

Where two join in a writ of error, and one will not 
aſſign errors, the court will give the other time to fun- 


rity from both, we cannot help it, let him take his remedy 
againſt the attorney, 6 Med, 40, 


as and ſeyer, Stran. 783. 
Aſſigning 
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Afizning for error the-death. of the plaintiff in ejeCt- 
ment is a contempt.  Stran, 8g.  _ 
Error in the at of the court may be aſſigned by the 
| party who has advantage by it.  Stran. 973. _ 
Defendant in ejectment not allowed to. aſſign infancy 
in himſelf. Stran. 33. Fs 

Matter aſſignable tor error by the principal, not aſ- 
ſignable by the bail. Szran. 197. 

Matter omitted to be pleaded not aſſignable for error. 
Stran. 197» _ 

In miſericorata, 
ror. Stran. 197. nf 

udgment on indictment reverſed for errors. in the 

award of the venire. Stran. 30g. | 

Entry of capiatur, where there ſhou]d be no capiatur, 
nor miſericordia, aided by verdict. Stran. 313. 

Appearance of infant by attorney not amendable. Stran. 


&c. in actions againſt peers is not er- 


ing out ſuper ſe aſſumpſit ill on a judgment by 
default. Stran. 793. : 
Where error is brought on a judgment that the parol 


ſhall demur, the non-age cannot be pleaded again. Strar. 


b1. ; 
| ; 'The jury on an indidtment muſt appear to be ſworn in 
the county. Szran. gol. | 

A ſham plea to a ſcrre > gs quare executio non, to 
compel the plaintiff to aſign errors ſhall be ſet aſide, 
Ld. Raym. 1414. _ 
| Error cannot be aſſigned both in fact and in law. £4. 

Raym. 8833. TR 
]t is not. affignable, that the original was returned by 
one who was not ſheriff. Ld. Raym 884. 

[t is not aſſignable, that the perſon by whom judg- 
ment was given was not judge. £d. Raym. 885, 

Granting oyer is not affignable for error, but denying 
it is. £d. Raym 970. DEE 

Giving judgment of reſpondeas ouſter, where it ought 
to be final, is no error aſſignable by the defendant, £4. 
Raym. 1018. Fl 

It is not a{fignable, that a juror who gave his verdict 
was not returned upon. the venire, where the venire is 
not returned to. a certiorari, becauſe againſt the record, 
Ld. Raym. 1414- bs 

[t is not affignable, that the defendant died before the 
day of nifi privs, where he 1s recorded to have appeared. 
Ld. Raym. 1415. | | : 

Judgment of reſpondeas ouſter where it ought to be in 
chief, is not aſſignable for error by the defendant, Ld, 
Raym. 594. 
| Miſdtceaing the jury is not aſſignable for error, Ld, 
Raym. 470. oe 


8. Of pleading in bar of a writ of error, and of the 
judgment. t9 be given thereon. | 


The defendant in error may plead a releaſe of all er- 
rors, or a releaſe of all ſuits, and theſe pleas, if found 
for him, will for ever bar the defendant in error, 1 Kol. 
Abr. 788. ah 

So where by a writ of error the plaintiff ſhall recover, 
or be reſtored to any perſonal thing, as debt, damage, or 
the like, a releaſe of all aftions perſonal is a good plea ; 
and when land is to be recovered or reſtored in a writ of 
error, a releaſe of all actions real isa good bar ; but where 
by a writ of error the plaintiff ſhall not be reſtored to 
any perſonal or real thing, a releaſe of all actions real or 
perſonal is no bar. Co. Lit. 288. b. 8 Co. 152. 1 Rol, 
Abr. 788. 2 Rel. Abr. 405. 

Alſo if a man loſes. in a real action, and he releaſes all 


his right to the land, this ſhall bar him of his writ of 


error, for no perſon can bring a writ of error to reverſe 
2.judgment that is not intitled to the land, &c. for the 
courts of law will not turn out the preſent tenant, un- 
leis the demandant can make out a clear title ; poſleſſion 
always carrying with it the preſumption of a good title, 
till the right owner appears. 1 Rol. Abr. 747, 788. Dyer. 
VO. @. 3 Leo. 36. 2x: glad 

Hence it is, that if a man releaſes all his _ of the 
_ of which a fine was levied, he has thereby barred 

OL. I. 


ever excluded 


| Cro. Eliz. 151. + 
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himſelf of his writ of error ; for his releaſe having for 
im from the land, he can have no writ 
of « hs becauſe nobody is intitled who cannot have the 
land, of which the fine was erroneouſly levied. Cro, El. 
469. 1 Rol. Abr. 789. | 

So- it is if a fine be levied of 120 acres of land, and 
he, that hath right to a writ of error, makes a feoffment 
of the whole, he ſhall never reverſe the fine; but if the 
feoffment had been made, or a releaſe had been given of 
20 acres only, he might yet have writ of error to reverſe 
the fine as to 100 acres, becauſe he has not transferred 
his right as to thoſe, and therefore may be reinſtated if 
the fine be erroneous, ' 1 Rol. Abr. 788. Cro. Eliz. 46. 
Moor. 413. Owen. 22. 8. C. : 

If an infant brings a writ of error to reverſe a fine for 
his non-age, and his non-age after inſpeCtion is recorded 
by the. court ; but before the fine reverſed, he levies 
another fine to another ; this ſecond fine ſhall hinder him 
from reverſing the firſt, becauſe the ſecond having in- 
tirely barred him of any right to the land, muſt alſo de- 
prive him of all remedies which would reſtore him to the | 
land. 1 Rol. Abr, 788, 

But if tenant in tail levies an erroneous fine, with pro- 
clamations, and then levies a ſecond fine, which. is alſo 
erroneous, and dies; if the ifſue in tail brings a writ 
of error to reverſe the firſt fine, the defendant may plead 
in bar the ſecond fine ; for though there be error in the 
ſecond, yet till that appears judicially to the court, it 
muſt be looked upon as a fine duly levied, and conſe- 
quently a bar to the plaintiff, becauſe while the ſecond, 
ſtands in force, he cannot have the land ; but if in this 
caſe the plaintiff brings a writ of error to, reverſe the {e- 
cond fine, and the defendant pleads in bar the firſt fine, 
the plaintiff may reply on the firſt writ of error, that 
the ſecond fine was erroneous, and fo be relieved againſt 
both, for here the examinatibn of both fines comes ju- 
dicially before the court; and if there appears any error 
the court will ſet them aſide, and not ſuffer them to ſtand 
in the way of the plaintiff's right. 1 Rel, Abr. 788. 

But in a writ of error to reverſe a fine, the defendant 
cannot plead the ſame fine now endeavoured to be reverſed, 
and five years in bar of the writ of error, no more than 
in a writ of error to reverſe an outlawry, can that out-_ 
lawry be pleaded in bar of the writ of error, Duia non 
valet exceptio iftius cujus petitur feta. 2 Jon. 181. 
Raym. 461. 1 Vent. 353. 2 Sid. 92. | 

So if a foe be levied of land in ancient demeſne the 


| lord may reverſe it after five years expired ; but if a ſe- 
| cond fine had been levied, the lord 


ould be barred of 
his writ of deceit after five years from the ſecond fine, for 


a fine of ancient demeſne 1s not originally within the 


courts of JYe/tminſter, and the ſtatute in relation to the 
bar does not extend their juriſdiftion ; but when a fine 
is levied of ancient demeſne, it comes within the conu- 


ſance of the King's courts till the fine be reverſed, and 


by conſequence they have a juriſdiction of it, and ſo the 
hine becomes a bar. 2 Inft, 518. 2 Bulft. 244. Cre. 
1 Rol. Rep. 36. Raym. 462. 1 Fon. 181. 

If a man outlawed upon a rediſ/ei/in releaſes all ations 
to the recoverer, yet he may have a writ of error of the 
outlawry, becauſe that this does not belong to the party, 
but to the King in intereſt, and he may aſflign error in 
the judgment of the redifſe;/in to reverſe the outlawry, 1 
Rol. Abr. 788. p 

If the tenant, pending a precipe againſt him, aliens in 
fee, and after judgment is given againſt him, and he 
brings a writ of error ; this feoffment is not any bar to 
the writ, becauſe he was privy to the | Jongmant after, 1 
Rol. Abr. 788. Bridg. 77. 1 Rol. Rep. 306. 

In a writ of error to reverſe a common recovery, it is 
no good plea, that the plaintiff pending the writ of error 
hath entred into part, for before the poſleflion was taken 
from him, he might have error to reverſe the judgment, 
though not to have reſtitution. 1 Lev. 72. 


In a ſcire facias againſt a tertenant, he ma 
releaſe of error, though he be not privy to the ju 
9 Hen. _ —__ Bro. 9. 8.C. 


$68 a 
gment, 


But 


ERR 


But the tertenants cannot plead in abatement of the 
writ of error, but only in bar as a releaſe, &c. in main- 
tenance of their title, 1 Lev. 72. 

In writ of error againſt the heir of the recoverer with- 
in age, and a ſcire facias againſt the tertenants ; if the 
parol demurs tor the heir, and the judgment is reverſed 
againſt the tertenant; yet at full age the heir may plead 
_ the releaſe of the demandant of the right, or of the errors, 
and bar him. 9 Hen. 6. 48. 1 Rol. Abr. 766. 

A judgment being an entire thing cannot regularly be 
reverſed for part, and affirmed for part, as in formedon de 
uno crofta, meſſuage, &c, if the demandant recovers ; 
and ina writ of error it is adjudged, that a formedon does 
not lie of a of the judgment for the reſidue ſhall be 
reverſed alſo, becauſe the writ is not good, inaſmuch as 
there cannot be a good judgment upon a bad writ. See 
Moor 366. Noy 117. 2 Leon. 178. Cro. El. 425. 2 
' Sid. 57, 94. 2 Rol. Rep. 136. 1 Sid. 357. 2 Fon. 
374. Carth. 235. 1 Rol. Rep. 2. 2 Bulſt. 214. Allen 
74: . | | Ab, 

So in an action of treſpaſs againſt three, if one dies 
pending the writ, and yet judgment is given againſt all 


three, in a writ of error upon this judgment, the whole : 


judgment ſhall be reverſed, becauſe it is intire, though 
the writ by the death abates but againſt one, 
Abr. 775. See Allen 43. Yelv. 209. 

In a writ of error upon a judgment in treſpaſs againſt 
ſeveral, if the judgment be erroneous, becauſe one of 
the defendants was within "ge, and appeared by attorney, 
the judgment ſhall be reverſed in toto againſt all. 1 Ro. 
Abr. 776. Cro. Fac. 289. $. C. and 303. S. P. adjudg- 
ed. Allen 74, 75. S. C. and S. P. adjudged. Style 121, 
125, 406. S. P. adjudged. 

If an aCtion be brought againſt A. as a feme ſole, where 
ſhe is covert, and againſt B. and C. and they all plead to 
iflue, and A. as a feme ſole, and judgment is given againſt 
them all accordingly ; in this caſe the baron of A. with 
A. B. and C. may join in error, and affign for error the 
coverture of A. and thereupon the judgment ſhall be re- 

verſed for all, becauſe it is intire, 1 Rot. Abr. 776. 
If in debt for rent on two ſeveral demiſes, and on the 
firſt the demiſe and reſervation are laid right ; but as to 
the ſecond, the demiſe is with a reſervation of rent /e- 
 cundum ratam 181. per ann. which is a void reſervation, 
becauſe no certain time or day being appointed for pay- 
ment, it would ſubject the leflee to an ation of debt eve- 
ry hour, though the error be only in the ſecond demiſe ; 
yet the judgment being intire, muſt be reverſed 77 toto. 
Carth, 234=5. | | | 

But in a writ of dower, if the plaintiff recovers by de- 

fault, and upon this a writ is awarded to the ſheriff or 


bailiff, where the recovery is, to deliver to the plaintiff 


tertiam partem per metas, and to inquire of the value by 
the year ; and how much time is paſt after the firſt de- 
mand of dower, and what damages ſhe hath ſuſtained; 

and upon this the ſheriff or bailif returns, that he had 
delivered the third part of the lands, and the value found 
by the jury to 3ol. per ann. and that two years are paſt 
albey the firſt demand, and damages gol. and therefore 
judgment is given accordingly, to hold in ſeverally the 
| fad third part, and to recover the ſaid damages. In 
this caſe, tho* the judgment is not good as to the da- 
- mapes, inaſmuch as it is not ayerred, that the huſband of 
the plaintiff died ſeiſed (as the uſe is,) nor is it fo found 
by the jury ; nor was it ſo commanded by the writ to be 
inquired, * which the judgment as to this is erroneous, 
yet it ſhall be reverſed only as to this, and ſhall ſtand as 
to the recovery of the third part of the land. 1 Rol. Aby. 

6. | | 
17S in an action of account, if judgment be given quod 
computet, and after auditors are aſſigned, and upon the 
account, judgment is given againſt the defendant alſo, 
and damages and coſts, and after a writ of error is brought 
upon both judgments, and thereupon the laſt judgment 
only is found to be erroneous; in this caſe, the laſt 
judgment only ſhall be reverſed, and not the firſt judg- 
ment ; but this ſhall ſtand in force, for theſe are two 
diſtin& judgments and perfect, for the firſt judgment is, 


1 Kol. 
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| | Fo 
| Ideo confideratum eft quod computet, & defendens in miſeri. 


cordia., Cro Eliz. 9776. Cre, Eliz. 806. 
If a judgment be 


ziven againſt executors in an aQic 
of debt, and-after a feire ps. ja judgment is given how 
them, to have execution of their proper goods, and 1 
writ of error is brought upon both jowiente ; in this 
caſe, if the firſt judgment be good, and the laſt erro. 
neous, the laſt judgment only ſhall be reverſed, and the 
firſt judgment ſhall ſtand. 5 Co. 32. 

But if a man recovers in debt upon a judgment, if 


the firſt be reverſed, the ſecond ſhall alſo. 1 Ret. 46r. 


Aftcr a recovery in a rediſſeifin, if the firſt judgment 
be reverſed, the judgment on the rediſſeifin ſhall be re. 
verſed alſo. 8 Co. 143. 1 Rol. Abr. 577. | 

By the reverſal of the original judgment, the outlawry 
depending thereupon ſhall be reverſed. 1 Rel. Aby. 77). 

If a man recovers in an annuity, and a /cire fatas ifſues 
thereupon aſterwards, and the judgment upon the ſeire 
facias 18 after affirmed in a writ of error; yet if the firſt 
judgment of the annuity be reverſed, the other ſhall be 
alſo reverſed. 1 Rol. Abr. 777. 

If a man recovers upon an original, and hath another 
judgment in a ſcire facias, if the firſt judgment be re- 
verſed, the other ſhall be alſo reverſed. 1 Rol. Abr. 
117: 

it a man recovers in a guare impedit, and hath a writ 
to the biſhop, and after recovers againſt the biſhop in a 
quare non admiſit and after the judgment in the guare im- 
pedit is reverſed, the judgment in the guare non admiſit 
ſhall be alſo avid by this, though this was for the 
contempt to the King. 1 Rol. Abr. 777. 

If the demandant recovers againſt the tenant, and the 
tenant againſt the vouchee, it the heir of the vouchee 
reverſes the judgment of the value, becauſe the vouchee 
was dead at the judgment rendred : this ſhall reverſe the 
judgment plc the tenant alſo. 1 Rol. Abr. 777. 

If the principal be outlawed of felony, and the acceſ- 
ſary attainted and executed, and after the principal re« 
verſes the outlawry, and is indicted and found Not guilty 
of the felony ; by this reverſal and acquittal, the attain- 
der againſt the acceſlary is annihilated, for his heir may 
have a mort anceſtor it ſeems, becauſe he hath no remedy 
by writ of error, or otherwiſe, to reverſe it, for his depends 
upon the principal. 9g Cs. 119, 1 Rol. Abr. 777. 

If the conuſee of a ſtatute recovers in the detinue by 
erroneous judgment againſt the garniſhee, and ſues execu- 
tion, if the garniſhee in a writ of error reverſes the judg- 
ment given in detinue, yet the execution is not reverſed 
by this, becauſe it is a collateral thing executed. 8 Cy, 
1423. 5 Co. 90 b. 1 Rol. Abr. 777. _ | 

If an infant and one of full age join in a fine, and the 
infant after bring error for the reverſal thereof, it ſhall be | 
reverſed quoad the infant only, x Leon. 3!7. 1 Co. 
76. b. Fob. 278. Cre. Eliz. 115, 124. 2 Leon. 108. 
Aoor 565. 2 Fon. 115. | 

If huſband and wife join in a fine when they are of 
full age, it ſhall bind them both; but if the feme be 
within age, they may you in a writ of error to reverſe it 
during the minority of the wife. F. N. B. 21. 1 Leon 
I15. . 

if a fine be levied of land, of which part is guildable 
and part ancient demeſne, and as to that which is ancient 
demeſne, the fine is reverſed by writ or deceit, yet the 
fine ſhall ſtand for the reſidue, for a mark ſhall be made 
on the fine in the nature of a cancelling of that which 
is ancient demeſne only. 1 Rol. Abr. 775. F. N. B. 98. 
Cro. Eliz. 469. 1 Fon. 374. 2 Fon. 182. EN 

Judgment reverſed on motion, without putting 1t 1 
the paper where the defendant in error made default to2 

tire feci. Stran. 1210, 

Judgment reverſed upon motion. Strar. 127. 

On a releaſe of errors pleaded, judgment quod querens 
nil capiat. Stran. 127. | | | 
Judgment reverſed without a rule to join in error- 
Stran. 144. 4 : 

On demurrer to aſſignment of errors, the judgment 19 


uod afirmetur. Stran. 429. 
quod aff 439 Where 


| 
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Where a judgment for a defendant is reverſed, the 
plaintiff (hall only have ſuch coſts as ſhould have been 
given him in the court below. Stran. 617. | 

| Judgment reverſed in part, and affirmed pro re/iduo. 
. Stran. 808. | 

i A judgment erroneouſly given for full coſts ſhall be re- 
verſed in toto, Stran. 934. 

On reverſal of a judgment in part, the court in Ireland 
may be commanded to award a writ of inquiry, &c. 
Stran. 97 3s ROO 

Upon pleading the ſtatute of limitations in error, the 
judgment is to bar the plaintiff of his writ. Stran. 
1055. 

Where an improper judgment is prayed in a plea to a 


writ of error, the proper judgment ſhall be given. Stran. |. 


1055. | 
Coſts in error where none in the original ſuit. Stran. 
1084. _ | TRE: 
On afirming an interlocutory judgment of B. R. in 
Trelgnd on a writ of error there, the record mult be re- 
manded. Stran. 1258. | | 

On ſeire factas againit an executor, judgment given for 
the plaintiff with coſts, reverſed as to the coſts and aftirm- 
cd as to the refidue. Stran 188. 


For more learning on this ſubjeft, ſee 9 & 10 Vin. Abr, 
and 2 Bac, Abr. tit. Error. | 


Erthmiatun, A meeting of the neighbourhood, v:z. 
It was cuſtomary in former days for the neighbours to 
meet and compromiſe differences among them by the 
award of their fellows, [ta ut ne damnum incurat, &c. 
aliquande in diviſis vel in erthmiotis, ſuum hominem ubique 
manuteneat, aliquando ſuper . ipſam terram. Leg. H. 1. 
cap. 57. | 

"hancatura, From the French e/brancher, to cut off 
the branches or boughs, Dui autem forisfecerit in fo- 
reſta Regis de wiridt, ſive per culpaturam, ſive per el- 
brancaturam, five per ceditionem turbarum, five per eſco- 
 riationem more, ſive per eſſartum, &c. erit in miſericordia, 


&c. | 

Eſcaldare, To ſcald, as eſcaldare porcos, to ſcald hogs. 
—]In the inquiſition of the ſerjancies end knights fees in 
the 12th and 13th years of ing Fore. within the coun- 
ties of Eſſex and Hertford, ogerus de Legburn, & 
Robertus, de Sutton de eo, tenet Bures per ſerjantiam eſcal- 
dandi porcos Regis, Lib. Rub. Scaccar. MS. fol. 137. 
_ Eſcambis, 1s a licence granted to one, for the making 
over a bill of exchange to another over ſea, Reg. Orig. 


fol. 194. For by the ſtatute of 3 Rich. 2. c. 2. No mer- 


chant ought to exchange or return money beyond ſea, 
without the King's licence. Cowell, edit. 1727. | 
Eſcape, (E/capium ) Cometh from the French echapper, 
that is, effugere, to fly from, and ſignifies in the law, a 
violent or privy evaſion. out of ſome lawful reſtraint. 
For example ; it the ſheriff, upon a capras directed to him, 
take one, and endeavour to carry him to the gaol, 


and he in the way either by violence or by light break | 


from him, this is called an eſcape. Staundf. Pl. Cor. 
fol. 50. The ſame Staundford in his Pleas of the Crown. 
lib. 1. c. 26, 27. nameth two kinds of eſcape, the one 
voluntary, the other negligent : Voluntary is, when one ar- 
reſteth another for felony, or any other crime, and after- 
- wards letteth him go whither he liſteth ; in which eſcape, 

the party that permits, is by law guilty of the fault com- 
mitted by him that eſcapes, be it felony, treaſon, or treſ- 
paſs, NiaBgont eſcape is, when one is arreſted, and after- 
wards eſcapeth againſt his will that arreſteth him, and is 
not purſued by freſh ſuit, and taken again before the 
party purſuing hath loſt the fight of him. 7g. c. 27. 
Cowell. 

Eſcape in general is underſtood, where any perſon, be- 
ing under lawful arreſt, and reſtrained of his liberty, either 
vikatly or privily evades ſuch arreſt and reſtraint, or is 
ſuffered to go at large before delivered by due courſe of 
law, 2 Bac. Abr. 233. mY. 


]. Of eſcape in civil caſes, 
Il. Of eſcape in criminal caſes. 
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I. Of eſcape in civil caſes. 


Under this head is conſidered, NET 


' 1. Wherea perſon ſhall be deemed to be le ally committed; 
fo that the ſuffering him to go at large will be adjudged an 
2. What degree of liberty, or going at large, ſhall be 


deemed an eſcape. 


3. Of voluntary and negligent eſcapes; and of eſcapes on 
meſne proceſs and execution. | | 

4+ Who are ry 7 os for, and to be charged with, eſ- 
capes ; and of eſcape-warrants. 
5. Of the proper remedy, and nature of the ation to be 
brought, for an eſcape ; manner of laying. the aftion; the 
perſon's defence, who ſuffered the eſcape ; and of pleading 
#< r eſh ſuit, | 


I. Where a perſon ſhall be deemed to be legally committed, 
fo that the ſuffering him to go at large will be adjudged an 
eſcape. 


It ſeems agreed as a general rule, that where-ever a 
ſheriff or other officer hath a perſon in cuſtody, by vir-. 
tue of an authority from a court which hath juriſdiion 
over the matter, that the ſuffering ſuch perſon to go at 
large is an eſcape, for he cannot judge of the validity of 
the proceſs or other proceedings of ſuch count, and there- 
fore cannot take advantage of any errors in them; hence 
the law allows him, in an action of falſe impriſonment, 
to plead ſuch authority, which will excuſe him, tho' it 
be erroneous ; but if the court has no juriſdiftion of the 


puniſhable for ſuffering a perſon taken upon ſuch void 
authority to eſcape. Moor 274. Dyer 175. Poph. 203. 
1 Leon. Jo. 8 Co. 141. bo 5 Co. 04. Cro. Yi 280, 
289. 2 Bulſt. 64, 250. | 
pon this diſtinQion it hath been adjudged, that if . 
obtains judgment againſt B. and a year afterwards, with- 
out any ſcire facias, takes out a capras ad " aoqf Cage. 
upon which B. is taken, and the ſheriff lets him po at 
large, that this is an eſcape ; for tho* the award of the 
capias, after the year, without a ſcire facias, was erro- 
neous, yet the ſheriff could not take advadtage thereof, 
for it was ſufficient authority for him to make the arreſt, 
and might have been pleaded by him in an aQtion of falſe 
impriſonment, Cro. El:iz, 188, I Salk. 273. 

So where in debt for an eſcape, it was found by ſpecial 
verdict, that the plaintiff had outlawed F. S. after Judg- 
ment upon a capias ad ſatisfaciend. ſued out within the 
year, and that two years after the outlawry he was taken 
up upon a capias utlagatum, and the ſheriff ſuffered him 
to eſcape, it was admitted, that if a capras utlagatum had 
been ſued out within the year, no prayer to charge him 
in cuſtody had been neceſlary, becauſe the plaintift might 
have had a capras ed ſatisfaciend. without a ſcire facias ; 


he could be ſaid to be in execution for the plaintiff in the 
original aCtion without prayer, becauſe he would have 
been ſo, if he had been within the year, and here is no 


at the exigent, and no continuance or ſcire factas after a 
capias utlagatum, and the very capias utlagatum, which is 
ſued at his chargs, Imports an election of the body 
1 Salk. 319. od. 200. 

If at the petition of A. and the reſt of the creditors of 


ſued _— againſt B. and thereupon the commiſſioners ſit 
and offer interrogatories to C, and he refuſes to be exa- 


and the gaoler ſuffers him to eſcape, as the commiſſioners 
had ſufficient authority to commit, and A. was prejudiced 
by the eſcape, he may maintain an ation againſt the 
gaoler. 1 Rol. Rep. 47. Moor 334. pl. 1123. 8. C. 
So if there be a ſuit in the ecclehiaſtical court between 
A. and B. in which B. is excommunicated, and after- 
wards taken upon an excommunicatio capiends, and ſuffered. 


to eſcape, 4, may bring an aCtion' on the caſe for the 
| eſcape, 


matter, then all is void, and conſequently the officer not. 


but this eng after the year, the queſtion was, whether 


difference, for the plaintiff was at the end of his proceſs 


B. a commiſſion upon the ſtatute againſt bankrupts is iſ-- 


mined, and by them is thereupon committed to priſon, + 


me—_—_———_— 
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eſcape, tho” it was objeRed, that this was a ſpiritual mat- 
ter, and that A. had other remedy, as by writ of recap- 


tion. I Lutw. 121123. | 
Alſo upon this rule, that the ſheriff cannot take any 
advantage of the irregularity of the proceevings of a 
court which hath juriſdiction of the matter, it hath 
been holden, that if a noble man be taken in execution, 
and the ſheriff lets him go, it will be an eſcape. 2 Bul/t. 
os. : 
gy; the ſecond part of the diſtin&ion, that an officer 
ſhall not be liable to an action for the eſcape of a perſon 
taken on a writ, which iſſued out of a court that had not 
juriſdiction of the matter ; it hath been holden, that it 
A. brings an action againſt an officer of an inferior court 
for an eſcape, and declares, that he brought an action 
againſt F. $. in the court of King/tzn upon Hull, upon 
an obligation made at Halifax in Com. fbor. (but does 
not alledge it to be within the juriſdition of the court) 
and that he obtained judgment, upon which f. S$. was 
in execution, and fulfere to eſcape by the defendant ; 
that this declaration for want of alledging Ha!l:fax to be 
within the juriſdiction of the inferior court, is not ſuſ- 
cient to maintain the action ; for tho? the action be in its 
own nature tranſitory, yet inferior courts being tied down 
to matters ariſing within their own limits, they muſt ſhew 
that they had conuſance of the matter ; otherwiſe their 
proceedings will be void, as being coram non judice, of 
which the officer may well take advantage. 
80g, 810. | 
| o if A. declares, that he proſecuted one F. S. in the 


court of Ely upon a bond made infra juriſdiionem, upon | 


which he was in execution, and that the defendant ſuf- 
fered him to eſcape ; if the jury find that there was ſuch 
a proſecution, but that the bond was not made infra ju- 
riſdiftionem, the ation does not lie; for all that was done 
was cram non judice, and therefore no legal commitment; 
- and though the defendant in the court below pleaded n0z 
eft faftum, yet that could not give the court any juriſdic- 
tion which it had not originally in the cauſe. 2 ed. 
29, JO. | 
% cape lies againſt a ſheriff for letting a man go at 
large _ arreſted upon an excommunicato capiendo, Ld. 
Raym. 788. . | 

+ hs lies for the eſcape of an outlaw. Stran. gol. 

Efcape is not purged by receiving the money of the 
defendant after the eſcape. Ld. Raym. 399. Ly 

Error in the commitment will not excuſe the gaoler for 
an eſcape. Ld. Raym. 424. 

A ſheriff is chargeable criminally, though not capital- 
ly, for eſcapes ſuffered by the gaoler of priſoners commit- 
ted to the ſheriff. £4. Raym. 424. 

Eſcape of a criminal that is pardoned, before the par- 
don is allowed in the court of King's Bench, is punith- 
able. Ld. Raym. 425. BE 

The ſheriff may juſtify an eſcape by the plaintifP's or- 
der. £4. Raym. 555. 

It is no plea for a gaoler, that traitors broke the pri- 
ſon againſt his will. £4. Raym. 651. 

The ſheriff cannot be charged with an eſcape before he 
had the party in aCtual cuſtody by a legal authority ; and 
therefore if an officer, having a warrant to arreſt a man, 
ſee him ſhut up in a houſe, and challenge him as his pri- 
ſoner, but never actually have him in Yiis cuſtody, and 
the party get free, the officer cannot be charged with an 
eſcape. Bro. Eſcape, 22. ; | | 

But if A. is arreſted, and in the aCtual cuſtody of the 
ſheriff, and afterwards another writ is delivered to him at 
the ſuit of F. $, upon the. delivery of the writ, A. by 
conſtruction of law is immediately in the ſheriff's cu- 
{tody, without an aCtual arreſt; and if he eſcapes, the 
plaintiF may declare, that he was arreſted by virtue of 
the ſecond writ, which is the operation it has by law, 
and not according to the fact. 5 Co. 89. 

So in eſcape againſt the ſheriffs of London, the plaintiff 
may declare, that he levied a plaint in the ſheriff's court 
againſt him being then in the counter, in cuſtody on a 
former complaint levied againſt him by F S. and being 
ſo in cuſtody was ſuffered to eſcape; for the entring 
the plaint is of the nature of a writ or precept in another 


1 Rol. Abr.. 


E:8:C 
court, upon which the Serjeant at Mace arreſts the 
party by his general authority ; and- therefore by en- 


tring the plaint, and charging the defendant in the 
counter, he 1s in actual cuſtody of the ſheriff, 1 $als, 


£7] 3==4-. | | 

i by habeas corpus the body of F. S$. together with a 
plaint entred againſt him in the court of Norwich, be re. 
moved before the Chief Juſtice of B. R. who upon the 
return of the writ accepts bail, the acceptance of bai] 
though before the filing thereof, is a diſcharge of the pri- 
ſoner ; and though afterwards a procedends ſhall be awar- 
ded, yet the ſheriff cannot be charged with the eſcape. 
Cro. Sie. 203. 

If A. declares againſt the marſhal of the King's Bench 
for the eſcape of a priſoner, formerly in the Peet, and 
he virtrte brevis de habeas corpus, direCted to the warden 
of the Fleet, was debito modo commiſſus to the King's 
Bench ; this will not be ſufficient, without alledging an 
actual commitment, for he cannot be committed on a 
habeas corpus, and that debits modo will not help it. 2 
Show. 17. 


If a perſon out upon bail readers himſelf in diſcharge 


| of his bail, and a redaidit ſe is entred in the judge's 


book, and a committitur hled 'in the office, and the pri- 
ſoner afterwards eſcapes ; yet if no notice was given to 
the marſhal of ſuch render, nor no entry made of the com- 
mitment in his book, the priſoner ſhall not be deemed 
in cuſtody fo as to charge the marſhal with an eſcape ; 
but it ſeems this matter cannot be inſiſted upon after trial. 
1 Salk, 272-—3. 

It hath been held, that entring a committitur upon the 
roll was not ſufficient to charge the marſhal with any eſ- 
cape, without proving an aCtual impriſonment ; but that 
proving the party to be actually in priſon, though there 
be no entry made in the marſhal's book (without which 
he pretends he knows not how to take charge of them) is 
ſufficient, 1 Sid. 220. 1 Keb. 775. 

And now for the greater ſecurity of creditors, and the 
better to enable them to prove the aCtual cuſtody of the 
priſoner, X ſtat. 8 & 9g YU. 3. c. 27. ſe. 9. it is en- 
acted, < 'I hat if any perſon, defiring to charge any per- 
fon with apt action or execution, ſpall defire to be in- 
formed by the marſhal or warden, or their reſpeCtive de- 
puty or deputies, or oF any other keeper or keepers of 
any other priſon or | uh ons, whether ſuch perſon be a 
priſoner in his cuſtody, or not, the ſaid marſhal or war- 
den, or ſuch other keeper or keepers of any other priſon 
or priſons, ſhall give a true note in writing thereof, to 
the perſon ſo requeſting the ſame, or to his lawful attor- 
ney, upon demand, at his office for that purpoſe, or in 
detault rhereof, ſhall forfeit the ſum of 501. and if ſuch 
marſhal or warden, or their reſpective deputy or deputies, 
exerciſing the ſaid office, or other keeper or keepers of any 
other priſon or priſons, ſhall give a note in writing that 
ſuch perſon is an actual priſoner in his or their ou. hom 
every ſuch note ſhall be accepted and taken as a ſufficient 
evidence, that ſuch perſon was at that time a priſoner in 
actual cuſtody.” | = 

A committitur upon the roll is good evidence in eſcape, 
without an entry in the marſhal's book. £4. Raym. 
705: | 


2. What degree of liberty, or going at large, ſhall be 
deemed an eſcape. _ 


Every perſon in priſon by proceſs of law is to be kept 
in ſalva & aratta cuſtodia, in order to compel them the 
more ſpeedily to pay their debts, and make ſatisfaction to 


their creditors. Plow. 36. 3. 44. 2 Inſt. 381. 1 
Ral. Abr. 806. And by flat. 1/2). 2. (13 Ed. 1.) c, 11, 
they are to be zmpriſoned in irons, which, Lord Coke ſays, 


was enacted in order to oblige them to a more ſpeedy 
compliance with their duty. 3 Co. 44. a. and 2 1n/e. 381. 
in his comment on this ſtatute, he ſays, that tho? priſon- 
ers, if need require, may now be kept in irons, yet that 
it could not be dane by the Common law. And Cos. 


Lit. 260. a. he ſays, impriſonment muſt be cu/todia, non 


perna, for carcer ad hamines cuſtadiendos, non adpuniendos, 
dari debet. 


| 8g 
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If the ſheriff or other officer who hath the cuſtody of 


a priſoner, either bail him when he is not bailable by 
law, or ſuffer him to go out of ' the limits of the priſon, 
though with a keeper,, and for ever ſo ſhort a time, it is 
an eſcape. 1 Rol. Abr. 806. 3 Co. 44. Plow. 36. 
Dyer 166. Hetley 34. ded | | 
But the law and proviſion made by J/:/tm. 2. cap. 11 
being eluded by the aCts and contrivances of ſheriffs, and 
other keepers of priſons, by the at of B & g W. 3 
cap. 27. ſef?. 1+ it is enacted, '** That all priſoners, 
either upon contempt or meſne proceſs, or in execution, 
who are or ſhall be committed to the cuſtody of the mar- 
ſhal of the King's Bench priſon, or warden of the Fleet, 
ſhall be actually detained within the ſaid priſons of the 
King's Bench and Fleet, or the reſpective rules of the 
- fame, until they ſhall be from thence diſcharged by due 
courſe of law; and if at any time the ſaid marſhal or war- 
den, or any other keeper or keepers of any priſon, ſhall 
permit and ſuffer any priſoner committed to their cuſto= 
dy, either on meſne proceſs, or in any execution, to go or 
be at large out of the rules of their reſpeCtive priſons (ex- 
cept by virtue of fome writ of habeas corpus, or rule of 
court, which rule of court ſhall not be granted, but by 
motion made, or petition read in open court) ; every ſuc 
going or being out of the ſaid rules ſhall be adjudged and 
deemed, and is hereby declared to be an eſcape,” 
The writ of habeas corpus is an ancient writ, and what 
the ſubject was by law intitled to; bo if a ſheriff or 
other officer, who hath the cuſtody of a priſoner, does 
by colour thereof ſuffer the priſoner to go at large, it is 
an eſcape. Cro. Car. 14. 1 Rol. Abr, 808, Hob. 202 
3 Co. 44- | | CAFE es 
 As'if an habeas corpus be returnable the next term, 
and the ſheriff or gaoler in the mean time ſuffer the pri- 
ſoner to go at large, it is an eſcape, though he appear 
at the return of the writ; for the writ only impowers the 
aoler to bring him direCtly to the court, and if he gives 
Fim any liberty in the mean time, it 1s at his peril. 
Hard. 476. GE Ee FT Deny Fon bbs. 
' $0 where an habeas corpus ad tetificand. ry directed to 
- the mar/hal to carry one Reynolds to the affiſes at! Wells in 
Somerſetſhire, who after the aſſiſes, was ſuffered to go 
ſixty miles beyond 7/2lls, and though he returned again 
to the Marſhalſea, yet it was held an eſcape. 1 Med. 
19, -- Oe Tas | 
© So if the goaler carry him round about a. great way, 
for the accommodation of the priſoner,” it is'an eſcape; 
but he is not bound to bring him the direct way ' for fear 
of being reſcued; LATE 110 
Alſo it hath been adjudged, that if the ſheriff hath one 
in execution, and a habeas corpus iſſues to have his body 
in court ſuch a day, and before the return of the writ the 
ſheriff brings the priſoner to an inn in Smithfield, in 
his way to Woeminfter, and .the priſoner of his, own head 
goes without any keeper to Southwark, and next morn- 
ing returns again to the ſheriff, ſo that at the return of 
the habeas corpus the ſheriff delivers the priſoner into 
court, this is no eſcape. 3 Co. 44. ſeen 
As the ſheriff muſt be careful that he does not give 
the priſoner more liberty than by law he ought to do, 
when he acts in obedience. to a lawful authority ; ſo he 
muſt take care that he does not let him go at large by 
colour of a void authority. Dalton's Sher. 486. _ 
Therefore if one, in execution at the ſuit of the 4K 
and a private perſon, be, by warrant from the Lor 
Chancellor or Treaſurer, ſuffered to-go at large with a 
keeper, in order to colle&t the money due to the King ; 
this is an eſcape as to the private perſon, although he re- 
turn again to priſon ; for the King himſelf cannot licenſe 


one in priſon to go at large with a keeper. Dyer 297. a. | 


11 Rl. Aby. 808. $S.C. 


So where the ſheriffs of York pleaded, that they let the 
priſoner go at large by virtue of a writ of privilege to 
them from the council of York ; and it not appearing to 
the court that the writ was a ſufficient warrant for that 
purpoſe, or that the council of York could in ſuch caſe 
diſcharge a priſoner, the plea was held ill, Cro, Eljz. 


892. 
Wn | 


] 
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peace are enabled to' diſcharge ſuch and ſuch prifoners, 
if they authorize the ſheriff "to diſcharge 'a perſon that 
does not'come within the deſcription of the a@t, and helets 
the party go at large, it will be an eſcape. 1 Salk. 273. 
The marſhal of the King's Bench being ſued to 51g - 
ment, if he be afterwards taken in execution, he can be 
committed to no other goal but the Mar/halſea ; and if 
he is committed to that priſon whereof he 1s keeper, it 
will be an eſcape inlaw of all the prifbners. Cty. 4.65. 
If 'a woman. warden of the' Fleet priſon marries her 
priſoner, or if a ſheriff, &c. marries a woman in execu- 


| tion with him, in either caſe it will be deemed an eſcape 


in law.  Plwd; 19. 1 TAS 
If a man hath judgment againſt two perſens, and 


z 


| both are taken in execution, if the ſheriff ſuffer one © 


them to eſcape, he ſhall be anſwerable for the whole 


| debt, though he hath one of them till in cuſtody. " 


Rol. Abr. 810. | 
By the ſtat. 8 & g Will. 3. cap. 27. ſed. 8. it is en- 


| acted, © That if the marſhal or- warden for the time be- 


ing, or their reſpe&ive deputy or deputies, or other 


| keeper or keepers of any other priſon.or priſons, ſhall, 


| after'one day's notice in writing given for that purpoſe, 
refuſe to ſhew any priſoner committed in execution to 
the creditor, at whoſe ſuit ſuch priſoner, was committed 


or Charged, or to his anime & every ſuch refuſal ſhall be. 


adjudged to be an eſcape in law. 


3. Of voluntary and negligent eſcapes ; and of eſcapes on 


meſne proceſs and execution. 


Tt was fortnerly held, that where the ſheriff ſuffered' a 


priſoner in execution to make a voluntary eſcape, the 


priſoner was in ſuch caſe abſolutely diſcharged from the 
creditor, and that the right of a&tion was intirely tranſ- 
ferred againſt the ſheriff, who'by means of ſuch eſcape 
became debitor ex delifto, 1 Leon. 73. Hob. 202. S, Þ. 


© But thelatter reſolutions have been contrary ; and it 


hath been adjudged, that where a ſheriff ſuffered a-vo- 
luntary eſcape, the plaintiff might have a new ation of 
debt or ſcire facias quare executionem non againſt the pri- 
ſoner. 1 $4. 330. 1 Show 174. 2 Mod. 136, 1 
Vent. 269. 1 Med. 194. 2 Lutw. 1264. FN A 
Alſo the ſtatue of 8 & g VV. 3. cap. 27. hath taken 


away all diſtin&tions between voluntary and permiffive _ 
eſcapes with regard to the plaintiff's (mens for, it is 
h 


enacted by Jet. 7. of the ſaid ſtatute, * That if any 
priſoner, who is or ſhall be committed in execution to 
either or any of the ſaid reſpeCtive priſons, ſhall eſcape 
from thence by any ways or means howſoever, the credi- 
tor or creditors, at whoſe ſuit ſuch priſoner was charged 
in execution at the time of his eſcape, ſhall or may retake 
ſuch priſoner by any new. s ar or capias ad ſatisfacieng. 
or ſue forth any other kind of execution ,on the , judg- 
ment, .as if the body of the priſoner had never, been 
taken in execution,” EA ts Wb 
But yet there remains a difference as to other purpoſes 
between permiffive and negligent eſcapes ; for if a ſheriff 
ſuffer a priſoner A aLOer to go at large, the ſheriff 
cannot retake him even upon a freſh ſuit ; and if he does, 
the priſoner may have an action of treſpaſs againſt him, 
GOES AFR oi. b5 FieaTh 0:44 3 5, 6 
. Tf the marſhal of the King's Bench, , or warden of the 
Fleet, or any other who hath the keeping of priſons in 
fee, ſuffer a voluntary eſcape, it is a "Ax Rk of the 
office. 3 Med. 146. Carter 212. ELa 4 Ee: 
And now a further penalty is added by the ſtat. 8'& g 
Il ill. 3. cap. 27. ſef. 4. which, enafts, © That if any 
marſhal or warden, or their reſpeCtive deputy or depu- 
ties, or any keeper of any other priſon within this king- 
dom, ſhall take any ſum of money, reward, or gratuit 
whatſoever, or ſecurity for the ſame, to procure, aſk, 
connive at, or permit any ſuch eſcape, and ſhall be 
thereof lawfully convicted, the ſaid marſhal or warden, 
or their reſpective deputy or deputies, or ſuch other 
keeper — any priſons, as aforeſaid, ſhall for every ſuch 
8 


offence 


If an a& of parliament is made for the relief of cons - 
fined debtors, . and purſuant thereto the juſtices of the 
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offence forfeit the ſum of 5001. and his ſaid office, and 
be for ever after incapable of executing any ſuch office.” 

| If the ſheriff ſuffer a perſon arreſted on meſne proceſs 
to eſcape, an aQtion lies againſt him at Common law, 
from the delay and prejudice which the party ſuffers 
thereby. 1 Rol. Abr. 99, wo Moor 852. Cro. Eliz. 
623, 052, 868. Cro. Fac. 280. : 

But there is this difference between an eſcape on meſne 
proceſs and execution, and if the ſheriff arreſts a perſon 
on meſne proceſs, and he is reſcued by f S. he _ re- 
turn the reſcue, and ſuch return is good, and no action 
_ of eſcape lies againſt him after ſuch return ; but the court 

will iſſue proceſs againſt ſuch reſcuer, or fine him ; for 
in this caſe, tho' the ſheriff may, yet he is not obliged to 
raiſe the poſſe comitatus. 1 Rol. Abr. B07. 1 Fon. 207. 
x Rol. Rep. 388. 3 Lev. 46. 

But after judgment on a capias ad ſatisfaciendum, the 
ſheriff cannot return a reſcue, for in ſuch caſe the ſheriff 
is obliged to raiſe the paſſe comitatus if needful, and there- 
fore if he return a reſcue, an action of eſcape lies, or a 
new captas, for the return of an ineffeftual execution is as 
none. 1 Rol. Abr. 807. Cro. Car. 240, 255. 8 Co. 

2. : 

N Alſo upon an arreſt on meſne proceſs, the ſheriff is 
obliged to take bail by the ſtatute 23 ZH. 6. cap. 10. 
| therefore if the plaintiff declares that the defendant bein 
ſheriff of T. did arreſt F. $. at the ſuit of the plaintiff, 
and afterwards did ſuffer him to go at large ; and the de- 
fendant pleads the ſtatute, and that he took good and 
ſufficient bail, and the plaintiff replies and traverſes, that 
the defendant took good and ſufficient bail ; this ation 
does not lie; for quoad the plaintiff the ſufficiency of 
the bail is altogether immaterial, *tis for the ſecurity of 
the ſheriff ; ans if the party does not appear, the plaintiff 
need not take an afſignment of the bail-bond, but proceed 
againſt the ſheriff by way of amercement, and leave the 
ſheriff to take his advantage againſt the bail. 2 Med. 
177, 227. Cro. Eliz. 624. 


4: Who are anſwerable for, and to be charged with, 
eſcapes; and of eſcape-warrants. 


Where a new ſheriff is appointed, his predeceſſor 
- ought to deliver over by indenture all the priſoners in his 
calledy, charged with their reſpeCtive executions ; for the 
priſoners, until they are turned over to the new ſheriff, 
remain in the cuſtody of the old ſheriff, and if he omits 
to deliver them over, every omiſſion will be deemed an 
eſcape, wherewith he will be chargeable. Hob. 266. 
2 Rol. Abr. 457. Cro. Eliz, 365. 1 Bulſt. 750. 2 Leon. 
54. 4&4 Co. 72. —_— 
As where one Buflard was ſeverally in execution in 
the cuſtody of the defendants, then ſheriffs of London, as 
well at the ſuit of A. as at the plaintiff *s ſuit, and the 
defendants at the end of the year delivered over the body 
of Buftard to the new ſheriffs by indenture, wherein the 
execution of A, was mentioned, but the execution at the 
plaintiff's ſuit was omitted, and afterward Bu/tard in the 
time of the new ſheriffs eſcaped ; and it was reſolved b 
the whole court, that the defendants being the old ſheriff, 
ſhould be charged with this eſcape; for that the old 
| ſheriffs ought to have given notice to the new ſheriffs of 
all the executions wherewith any perſon was charged in 
their cuſtody. 3 Co. 71. : 
But if the ſheriff dies during his ſheriffalty, the new 
ſheriff, as ſoon as he is appointed, muſt take notice of all 
perſons in cuſtody, and of the ſeveral executions with 
which they are charged, and this he muſt do out of ne- 
cefſity, for there being none to inform him, he muſt 
himſelf take notice hereof at his peril. 4 Co. 72. 

F. $. being in execution in the Fleet, was ſuffered to 
make a voluntary eſcape, after which he returned again 
to the Fleet ; and the defendant being made warden in the 

lace of the former warden, F. $. was turned over with 
the other priſoners, and afterwards ſuffered to eſcape; 
and the queſtion was, whether the voluntary eſcape ſuf- 
fered by the former warden did not ſo intirely diſcharge 
the execution; that the priſoner could not be retaken, 


| by the ſeveral perſons to whom the inheritance of the 


inſufficient, the lord of the fr 
| 2 Brownl. 50. 


made a warrant to the mayor, &c. to take him, and 


| that the mayor, &c. and not the ſheriff, were chargeable 
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nor Judged in execution, by law, even tho' he ſhould 


yield himſelf to it; and it was held, that it did not, and 
that the ſecond warden ſhould be chargeable with the 
eſcape ſuffered in his time. 2 Lev. 109, 3 Keb, 487. 
$. 1 Vent. 269. 

So in the caſe of one Grant, who being in the cuſtod 
of the former marſhal was ſuffered by him voluntarily to 
eſcape, after which he returned voluntarily to priſon, and 
being found in priſon, the ſucceeding marſhal detain'd 
him; and in an action of falſe impriſonment brought þ 
him, the court held that he migh:, and that if he had ſuffer. 
ed him to go at large, it would be an eſcape. 6 1d. 182, 

W here one has the cuſtody of a gaol of freehold or 
inheritance, and commits it to another perſon, who is in- 
ſufficient, the wg 874 is anſwerable for all eſcapes ſuffered 
by his inferior ; but if the inferior be ſufficient, the ation 
muſt be brought againſt him, and not againſt the ſuperior, 
See 9 Co. 98. 2 Son. 60, 2 Lev. 158. 1 Vent. 314. 
2 Med. 119. 

Alſo by the ſtat. 8 & g ll. 3. cap. 27. ſef. 11, it is 
enacted, ©* That the offices of marſhal of the King's 
Bench priſon and warden of the Fleet, ſhall be executed 


priſons, priſon-houſes, lands, tenements and heredita- 
ments of the ſaid priſons of King's Bench and Fleet or 
either of them, ſhall then belong or appertain reſpeCtively, 
in his or their reſpeCtive proper perſon or perſons, or by 
his or their ſufficient deputy or deputies ; for which deputy 
or. deputies, and for all forfeitures, eſcapes, and other 
miſdemeanours in their reſpective offices by ſuch deputy or 
deputies permitted, ſuffered or committed, the ſaid perſon 
or perſons in whom the aforeſaid inheritances reſpectively 
are, or ſhall then be, ſhall be anſwerable ; and the profits 
and aforeſaid inheritances of the ſaid ſeyeral offices ſhall 
be ſequeſtred, ſeized or extended, to make ſatisfaction for 
ſuch forfeitures, lcapes, or miſdemeanours reſpeCtively, as 
if permitted, ſuffered or committed 'by the perſon or per- 
ſons themſelves or either of them, in whom the reſpec- 
tive inheritances of the ſaid priſons ſhall then be.” 
If the bailiff of a franchiſe ſuffer an eſcape, and be 
hiſe ſhall anſwer for him, 


If a gaoler, who is the ſheriff's ſervant, ſuffers a pri- 
ſoner to eſcape, the action muſt be brought againſt the 
ſheriff, not againſt the gaoler ; for an eſcape out of the 
gaolor's cuſtody is by intendment of law an eſcape out 
of the ſheriff's cuſtody ; for by the 13 Ed. 3. cap. 10. 
ſheriffs are to put in ſuch keepers of gaols as they ſhall 
anſwer for. 2 Lev. 159. 2 Fon. 62. 2 Med, 124. 

So an arreſt by the ſheriff's officer is in judgment of 
law the ſame as if the arreſt were by the ſheriff in perſon; 
and if ſuch officer ſuffer the party arreſted to eſcape, the 
action muſt be brought againſt the ſheriff, 5 Co. 89. 
1 Rol. Abr. 04. 

But if the ſheriff dires his warrant to his bailiff, and 
afterwards F. $. puts in his own name as ſpecial bailiff; 
here F. $S. ſhall be only chargeable, and not the ſheriff, 
becauſe the defendant was never in the ſheriff*s cuſtody, 
Ul only in the cuſtody of F. S. Cro. Eliz. 745. Dalt. 

er. 500. | 

So 7 a writ comes to the ſheriff, and he makes out his 
mandate to the bailiff of a liberty. who takes the panty, 
and after ſuffers him to eſcape, an action lies againſt the 
bailiff of the franchiſe, and not againſt the ſheriff, ' 
Rol. Abr. 98, 99. Bro. Eſcape, 40. Noy 27. 

So where a capias as Jac, was awarded to the 
ſheriff of Berks to arreſt F. $. who then was in cuſtody | 
of the mayor and burgeſſes of /. and thereupon the ſheriff 


afterward they let him eſcape ; and it was clearly held, 


with the eſcape. Cro. Eliz. 26. 

Ifa can iſſues againſt A. out of the ſheriff of London's 
court, direfted to one of the ſerjeants, who arreſts 
and lets him eſcape before he is carried to the counter, 
the ſerjeant in this caſe, and not the ſheriff, is chargeable 
with the eſcape, for the ſheriff is judge of the court, and 


not a miniſterial officer ; but if 4. had been carried » 
the 
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the counter, and eſcaped thereout, the ſheriff would then 
be anſwerable, as oli or keepet of the counter, I Rol. 
Abr. 806. 1 $14. 318. REY Fn 

So if a ſerjeant at mace arreſt a man by virtue of a 
warrant iſſuing out upon a /atitat, and afterwards ſuffers 
him to eſcape before he brings him to the counter ; in this 
caſe an aCtion lies againſt the ſheriff only for this eſcape, 
becauſe he was in the cuſtody of the ſheriff preſently upon 
this arreſt ; and the ſheriff 1s the officer of the court of 
King's Bench, and not the ſerjeant. 1 Rol. Abr. 806. 

If upon a plaint levied in the court of B. before the 
bailiffs of B. according to the cuſtom there, a warrant is 
direted to the under bailiffs to take F. S. Ita quod ha- 
beat corpus ejus coram balivis ad prox” curiam, and the 
| ander-bailiff take him, and commit him to the priſon ſub 

_ cuſtodia of the | age" of the priſon of B. if they have 

him not at the day, &c. an action lies againſt them, and 

not againſt the goaler ; for there was no commitment 
to him by any lawful authority, and that cuſtody the 
goaler had was only as a ſervant to. the under-bailiffs. 
Cro, Eliz. 743. _ 


A priſoner in Wood Street counter upon meſne proceſs 


on a plaint levied againſt him, &c. eſcaped ; whereupon 
the Slaintiff brought his action againſt both the ſheriffs of 
London ; and upon demurrer to the declaration, the plain- 
tiff had judgment; antl it was reſolved, that tho* the 

laint was levied before the defendaant was in his court, 


and the priſoner eſcaped out of his counter, yet that both | 


ſheriffs had the cuſtody of the priſoners in both counters, 
and by conſequence the action was well maintainable 
againſt both. Carth. 14.5. | 

Tf there are two ſherifts of the ſame place, and an action 
of eſcape is brought againſt them both, if one of them 
dies, yet the writ ſhall not abate ; for it being in nature 
of a treſpaſs, and merely perſonal, the party can only 
have remedy againſt the ſurvivor. Cro. Eliz. 625. - 

| It has been already obſerved, that if the ſheriff ſuffer 
the priſoner voluntarily to eſcape, that the party at whoſe 
ſuit he was in cuſtody, may notwithſtanding, ſue out any 


new execution againſt the perſon eſcaping ; for it would | 


be unreaſonable that he ſhould be allowed to take advan- 
tage of his own a&, or that the creditor ſhould be com- 
pelled, whether he will or no, to take his remedy againſt 
the ſheriff, who may die, or become inſolvent. See Cro. 
Car. 440. 1 Ro!. Abr. 307. 

Therefore where to a /cire facias quare executionem non 
upon a judgment, the defendant pleaded, that he was for- 
merly taken in execution by a capias ad ſatisfac. upon 
the ſame judgment, and the ſheriff ſuffered him to eſcape, 
to which eſcape the plaintiff then and there conſented ; 
and this was held an ill plea ; for the aſflent ſubſequent 
will not make it an eſcape with the conſent of the 
plaintiff, and therefore he has either his remedy againſt 
the ſheriff, or may retake the party. 1 Salk, 271. 1 
Show. 174. S.P. 

But if a man' in execution upon a judgment for debt 
or damages be delivered out of execution, by the ſheriff 
or goaler who hath him in execution, with the aſſent of 
him at whoſe ſuit he is in execution ; and after by co- 


lour of this judgment he takes him again and puts him in. 


priſon, an audita querela lies upon this matter, and there- 
upon he ſhall be delivered. 1 Rol. Abr. 307. 

By ftat. 1 Ann. ff. 2. cap. 6. it is enacted, © That if 
any perſon committed, &c. ſhall eſcape from the cuſtody 
of the marſhal of the Puzen's Bench for the time being, 
or from the priſon of the ſaid Dueen's Bench, or from the 
priſon of the Fleet, or either of them, it ſhall and may 

be lawful, upon oath thereof in writing, to be made by 
one or more credible perſon or perſons, before any of the 
judges of that court where ſuch ation was entred, or 


judgment and execution were obtained, or where the. 


party was ſo committed or charged as aforeſaid, to and 
for ſuch judge before whom ſuch oath ſhall be made, as 
abovelald. and ſuch judge is hereby authorized and re- 
' quired from time to time, to grant unto any perſon what- 
ſoever, who ſhall demand the ſame, one or more warrant 
or warrants under his hand and ſeal, therein reciting the 
aQtion or ations, execution or executions, contempt or 


contempts, with which ſuch perſqn or perſons ſo eſcaping, 
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or going at large, ſtood charged or were committed af 


the ſuit of any perſon or perſons, on whoſe behalf ſuch 


warrant or warrants ſhall be demanded at the time of ſuch 
=o 6 or going at large, (which ſaid warrant or warrants 
ſhall be in force inal] places whatſoever, within that part 
of Great Britain called England) directed to all ſheriffs, 
mayors, bailifts, conſtables, headboroughs and tythingmen 
therein, and thereby commanding them and every of them 
in their reſpective counties, cities, towns and precin&s, to 
ſeize and retake ſuch perſon or perſons ſo eſcaped or goin 
at large ; and ſuch perſon or perſons ſo retaken upon fuck 
warrant forthwith to convey and commit to,fae common 
gaol of ſuch county where ſuch perſon or perſons ſo eſca- 
ped or going at large ſhall be retaken, there to remain with- 
out bail or mainprize, or being thence upon any account 
whatſoever delivered or removed, until he, ſhe, or they 
ſhall have made full payment or ſatisfaction to the reſpec- 
tive plaintiff or plaintiffs, creditor or cteditors in ſuch 
action or aCtions, execution or executions nanied, or until 
the judgment or judgments, on which ſuch execution or 
executions was or were out againſt ſuch perſon of perſons, 
ſhall be reverſed or diſcharged by due courſe of law, or 
until judgment in ſuch action or actions be given for 
ſuch perſon or perſons ſo committed as aforeſaid, or until 
the contempt or contempts for which ſuch perſon of 
perſons were or ſhall be committed, be cleared and dif- 
charged, &c. 
Before any of the judges of that court] If a perſon caarged 
in execution in the King's Bench be turned over to the 
Fleet, and he eſcape, either a judge of the King's Bench 
or Common Pleas may grant an eſcape-warrant. 2 Bac. 
Abr. 245. Paſch. 10 Gee. I, The King and Dunbar, © 


ruled on motion. 


DireAed to all heriffs, &c.] If one who is no officer, 
by virtue of the warrant, ſeizes a perſon eſcaping and 
brings him before the ſheriff, he cannot detain him ; for 
being illegally executed, it is the ſame thing as if there 
had been no warrant at all. 6 Med. 154. 


To ſeize and retake ſuch perſon or perſons ſo out or 
going at large] One may be taken on a Sunday by virtue 
of an eſcape-warrant ; for one may take another on a 
Sunday upon freſh purſuit, and this 1s in the nature of it, 
though it be by a new method ; for this is no original 
proceſs, but the party is in ftill upon the old commit- 
ment continued down. 2 Salk. 626. 6 Mad. gs, 
253—4. | | | 

: f a perſon is taken upon an eſcape-warrant at eight in 
the morning, and the ſame day obtains a day-rule purſu- 
ant to a petition, which was not read in court till after 
eight, yet he ſhall be diſcharged, for as to this purpoſe 
there ſhall be no fraCtion of a day. 2 Bac. Abr. 245. 
Trin. 8 Geo. 1. Wilkinſon and Matthews. | 


Upon any account whatſoever] A perſon cannot be diſ- 
charged upon bringing the money into court. 6 Med. 21. 

Nor can a perſon come out on a day-rule. 6 Med. 63. 

By ſtat. 5 Ann. cap. 9. ſed. 1. All perſons taken by 
virtue of the a&t 1 Ann. fat. 2. cap. 6. ſhall inſtead of 
being committed to the common gaol of the county, be 
committed to the priſon where the ſheriff keeps the deb- 
tors, to remain in cuſtody of the ſheriff, ſubject to the . 
ſame rules as if they had been committed to the common 
gaol of the county ; and if any perſon ſo committed ſhall 
eſcape, the ſheriff ſhall be anſwerable as in caſe of any 
other eſcape, | | 

Set. 2. It ſhall be lawful for the judges to grant like 
warrants upon oath in writing made before any perſon 
commiſſionated to take affidavits in the country (the oath 
being filed) as upon like oath made before himſelf. 

Set. 3. It ſhall be lawful to take upon the Lord's day 
any perſon by virtue of any warrant granted in purſuance 
of this or the former a&t, 

' Se. 4. If any perſon ſhall be in cuſtody of any ſheriff 
or any other officer, for not performing any decree of 
Chancery or Exchequer, whereby money is decreed to be 
paid, and ſhall _ the perſon to whom the money 
was to be paid ſhall have the ſame remedy againſt the 
ſheriff, as if ſuch perſon had been in cuſtody upon any 
execution at law, and ſhall recover the money decreed 
| againſt 
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againſt ſuch ſheriff or other officer, with coſts, in any 
aNion of debt, or upon the caſe, in her Majeſty's courts 
at Ie 5 | RB | 

| Error of a judgment in C. B. in an action of debt 
brought by huſband and wife againſt the warden of the 
Fleet for 4641. 6s. 4d. on the eſcape of Oliver Read, 
who was committed by the court of Chancery for that 
ſum. And the declaration ſets forth, that the 5th oy 
of February 6 Geo. there was a decree, reciting the bill 
againſt Read & aP by the wife only, which ſuit abated 
by her marriage with the other vlaintiff, who revived 
the ſuit, and Read put in his anſwer, inſiſting that he 


had repaid 2001. part of the money ; and an iſſue be- 


ing direted thereupon, the ſame was tried in a feigned 
iflue, and found againſt him ; and then the cauſe was 
heard upon the equity reſerved, when it was referred to 
the maſter to take the account, who after reported 404/. 
Gs. 24. to be due, and appointed it to be paid to the 
huſband. Then the plaintiffs ſet forth, that the report 


was confirmed, and Read proſecuted .ſo far as to be | 


committed for non-payment, when the defendant ſuffer- 
ed him to eſcape. After judgment by default in C. B. 
it was objected on error by Mr. Strange, that the wife 
ought not to have joined in this ation, for by 5 Ann. c. 
9. /. 4. the action is given to ſuch perſon to whom the 


money is to be paid by the decree; and this not being an 


action maintainable at Common law, they muſt take it 
as the ſtatute has given it ; and if the wife be joined 
where ſhe ought not, it is error. 1 Rol. Abr. 782. And 
this is in the nature of a deſtruion of the firſt cauſe of 
ation, and giving the huſband a new one in his own 
right. 1 Sid. 299. Sed per curiam : Tho' the' order 
only appoints it to be paid to the huſband, yet by the 
firſt decree it is directed that the maſter ſhall take an 
account what is due to the huſband and wife, which 
ſhews ſhe is intereſted in the caſe, and therefore proper 
to join in the action. Judgment affirmed. Stran. 726. 
Mich. 13 Geo. 1. | 


Penalty of 500/. on goaler ſuffering bankrupts to. 


eſcape, by ſtat. 5 Geo. 2. c. 3o. ſeft. 18, 3b. 


5. Of the proper remedy and nature of the aftion to be 
brought for an eſcape ; the perſon's defence, who ſuffered 
the eſcape, and of pleading freſh purſuit. | 


At Common law the plaintiff had no remedy againſt 
the ſheriff for an eſcape, whether upon meſne proceſs, 
or in execution, but by ſpecial aCtion upon the caſe. 2 
Injt. 382. 1 Show. 176. 2 Saund. 34. Hard. 30. 

But now by an equitable conſtruction of JYe/tm. 2. 
cap. 11. aCtion of debt is given againſt the ſheriffs, and 
by the 1 Rich. 2. cap. 12. againſt the warden. of the 
Fleet (which extends to all gaolors and keepers of pri- 
ſons, though infants or feme coverts. 2 1n/?..382.) for 

eſcapes in execution. | 
' __ Alfo the plaintiff, at his eleftion, may maintain either 
an action upon the caſe, or debt, for.an eſcape in execu- 
tion, Cro. Fac. 361, 533, 619, Cre. Eliz, 877. 
Dyer 278. b. See 1 Fon. 144. 1 $S:d. 364. S. C. 

If there be judgment againſt baron and feme, and the 
feme only taken in execution, and ſuffered to eſcape, an 
action of debt lies againſt the marſhal ; for as the- plain- 
tiff may elect to take either the huſband or wife in exe- 
cution, ſo by his eleCtion he has made her a ſole debtor 
within the ſtatute of R. 2, although it was objected that 
it ſhould be caſe, becauſe the party is not totally depri- 
| ved of his remedy, the huſband being {till liable. 
Fac. 657. | 

If a priſoner in cuſtody upon a capras utlagatum is ſuf- 


fered to eſcape, the plaintiff may either maintain an ac- | 


tion qui tam againſt the ſheriff, or bring an a&Etion of debt 
againſt him in his own right. Cro. Fac. 361, 533, 619. 
Cro. Eliz. 877. | 
An action of eſcape is not a local action, and there- 
fore if one eſcapes out of the Marſhalſea, which is in 
Surry, the action againſt the marſhal may be laid in 
es Dyer 278. b, See 1 Fon, 144. 1 $19, 364. 
8, . | 


Cro.- 
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In this aCtion it is not neceſſary to ſet forth all the 
formalities required by law in other caſes. Cre, Eljz. 
877 See 2 Show. 424. | PRIEL WK (> p 

herefore if upon a judgment obtained by the teſtator, 
the executor brings a ſcire facias, and has. judgment, 
whereupon a capias ad ſatisfac. ifues, and B. 1s arreſted, 
and ſuffered to eſcape, the plaintiff, in an ation againſt 
the ſheriff for this eſcape, may declare briefly upon the 


| Judgment in the ſcire facias, without ſhewing the pra. 


dual proceedings at length, as is uſually done in an ac- 
tion of debt upon a judgment. Carth, 148, 149. 3 
Med. 324. S. GC. Cro. Eli. $77. | 
But if the plaintiff declares, that he ſued out a writ 
of execution againſt 7. $8. without ſetting forth any 
judgment, and that the defendant ſuffered him to eſcape ; 
this is an incurable fault; for by this means he loſt the 
benefit of peexeing nul tie] record, which he might do 
if the plaintiff had ſet forth the judgment. 1 Saund. 
37—8. 1 Lev. 191. and 1 Sid. Job. 8. CG © 
If A. recovers againſt B. as executor, and has him 
in execution, and the ſheriff ſuffers him to eſcape, the 
action muſt be brought as executor in the' detinet only, 
and _— = the debet and detinet, 1 Lutw. 893. Comb. 
114. S$. C. | ge 149 | 

If the plaintiff declares, that the priſoner was com- 
mitted, and efeaped, but does not ſay, Prout patet per 
recordum ; yot on a general demurrer ;this ſhall be 
good ; for the gilt of the aftion was the-eſcape, and the 
commitment only inducement, , -2 Salk. 565. 5 Mod. 8. 
NOS. 53 BY OS WEIRD {OM | 

If in eſcape the plaintiff declares, that, he had F. S. 
and -his wife in execution, and-that the defendant ſuffered 
them to eſcape, and the jury find ſpecially, that the 
huſband only was taken in execution, i it being for a debt 
due from the wife before coverture) and that he eſcaped ; 
this is ſufficient,.and the plaintiff ſhall have judgment ; 
for the ſubſtance of the iſſue is found, though not pur- 
ſuant to the declaration. x Sid. 5  _ 
 Soinan adtion on the caſe for the eſcape of 4. where 
the jury found that 4. was taken. by F. S. the former 
ſheriff, and not by the defendant, the; prefent ſheriff; 
but finding that he was legally in his cuſtody, and that 
he ſuffered him to eſcape, the plaintiff had; judgment, 
Urs. Jac 360,..:-: SE IRS 

The plaintiff declared, that whereas he had a good 
cauſe of action againſt 4. and ſued out a latitat againſt 
him ; the defendant being ſheriff arreſted him, and ſuf-, 
fered him to eſcape ; upon trial at nf privs:the plaintiff 
was nonſuit, becauſe he could prove no cauſe of action. 
5 Ape A. But Hale Chief, Juſtice ſaid, that if the 
plaintiff had declared of a debt of 40s. and upon evi- 
dence could prove but 3os. it. had been ſufficient ; but 
the book adds a guere, it being a ſpecial action upon the 
caſe. 2 Lev. 85, | RE NN Cog 

By the ſtat. 8 & g /V. 3. cap. 27. Pg: 12, reciting, 
that the way of proceeding againſt the warden of the 
Fleet priſon, by bill in the courts of Common Pleas and 
Exchequer at Fe/tminfter, is found to be very dilatory ;. 
it is enacted, © "That it ſhall and may be lawful to and 
for any, perfon or perſons having =o of aCtion againſt 
the warden of the Fleet priſon, upon bill filed in the ſaid 
courts of Common Pleas or Exchequer againſt the ſaid 
warden, and a rule being given to piead thereto to be 
out eight days at moſt after filing ſuch bill, to ſign judg-. 
ment 4.v the ſaid warden of the Fleet, ok ke plead 
to the ſaid bill within three days after ſuch rule is out.” 

If the priſon takes fire, by means whereof the priſo- 
ners eſcape, this ſhall excuſe the ſheriff, and he may 
well plead it. 1 Rol. Abr. 808. FTI 
So if the priſon is broke by the King's enemies, this 
ſhall excuſe the ſheriff, for he can have no remedy over 
againſt them. 4 Co. 84. 1 Rol. Abr. 808. | 


But if the priſon was broke by rebeis and traitors, the 
King's ſubje&s, this ſhall not excuſe him, for he may 
have his remedy over -againſt thoſe. 4 Co. 84. 
Abr. 808. | EN. | 

If a priſoner in execution eſcapes without the aſſent 
of the ſheriff, &c, and he make freſh purſuit, and re- 


1 Rel. 


take-. 
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take him before any ation brought againſt him, this ſhall 


excuſe the ſheriff, Cro, Fac. 657, 1 Jon. 144. 1 
Rel. Abr. 808. © | | 5] 

So the ſheriff may plead, that the priſoner eſcaped the 
ſixteenth day of December, and that he made freih ſuit, 
znd retook him the ſeventeenth day of December, and re- 
tained him in execution; for it is fufficient, if he did 
all he could, though he loſt fight of him in the night, or 
otherwiſe, 1 Rel. Abr. 809. Dalt. Sheriff 502. 

So if a priſoner eſcapes, and ſeveral days after, but as 
ſoon as the ſheriff has notice of it, he makes frefa tuit, 
and retakes him before any action brought, this ſhall ex- 
cuſe him. 1 Rel. Abr. 80g. 

If in debt upon an elcape, the plaintiff ſets forth in 
his. declaration a voluntary eſcape, the defendant may 
plead, that he took him upon freſh purſuit, without tra- 
verſing the voluntary efcape ; for it was impertinent for 
the plaintiff to alledge it, and no way neceflary to his 
action. 1 Yent. 211, 217. 

It was formely held, that the ſheriff, &c. might give 
freſh purſuit in evidence, and need not have pleaded it. 
See 1 Ad. 116. 1 Sid. 13. 

But now by the 8B & 9g /7 3. cap. 27. ſe. b. it 15 
enacted, © "That no retaking on freſh purſuit ſaall be 
given in evidence on the trial of an iflue in any action 
of eſcape againſt the marſhal or warden, or their re- 
ſpe&ive deputy or deputics, or againſt any other keeper 
or keepers of any other priſon or priſons, unleſs the ſame 
be ſpecially pleaded, nor ſhall any ſpecial plea be taken, 
received or allowed, unlets oath be firſt made in writing 
by the marſhal or warden, or their reſpective deputy or 
deputies, or by ſuch other keeper or keepers of any 
other prilon or priſons againſt whom ſuch action ſhall be 
brought and filed in the proper office of the reſpective 
courts, that the priſoner for whoſe eſcape ſuch ac- 
tion is brought, did, without his conſent, privity or 
knowledge, make ſuch eſcape; and if ſuch affidavit thall 
at any time afterwards. appear to be falſe, and th? 
mazſhal or warden, or other keeper or keepers of any 
other priſon or priſons, ſhall be convicted thereof by due 
courſe of Jaw, ſuch marſhal or warden, or other keeper 
or keepers of any other priſon or priſons, ſhall forſeit the 
ſum oi 5001.” 


It an action of eſcape be brought againſt the ſheriff, 


and the judgement upon which it is found is reverſed. 


betore fuch time, as the defendant is forced to plead, he 
niay p.ead nul ticl record, for collateral things executory 
are as If no judgment had ever been, when reverſed, 8 
C2. 142. Dali. Sheriff 563. | | 

Lt a prifoner taken cu a capias ad ſetisfaciendum pays the 
dcht to the marſhal for the ule ofthe plaintifF in the ori- 
ginal action, and is thereupon diſcharged, yct he cannot 
plead it to an action brought again{t him for the eſcape, 
for the marſhal had no authority to receive the moncy, 
the words of the writ being Qzuod capias, fc. & eum 
faiua cuſlodias ita qued haleas corpus ejus cram juſticiar, 


tiel jour ad ſatisfaciend. the plaintiff. See Cre. Eliz. 


4094. 1 Mid. 194. 2 Fan. 97. 1 Lutw. 587. 


Fir more learning on this ſubje, ſee 10 Vin. Abr, tit. 


Eſcape. 
11. Of eſcape in criminal caſes. 
Under this head is conſidered, 


1. That ſhall be judged an eſcape ; and where ſuch eſ- 
cape 1s to be eftermed voluntary, and where negligent. 
2. Ihere the priſoner may be re-taken after an eſcape ; 


and whether the eſcape 1s excuſed by ſuch a re-taking ; er by 
tilling the priſoner, if he cannot be re-taken, 


3- How the officer ſuffering an eſcape 1s to be indifted ; 
and in what manner an eſcape is to be tried and adjudged. 


4+ How a wiluntary and negligent eſcape are to be pu- 
niſhed. | | 


S. Aiding or aſſiſting priſoners to attempt to eſcape, haw 


puriſbed. 
" Vou, I. 
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1. IWhat ſhall be judged an efcape; and where ſuch &<- 
cape 15 to be efieemed veluntary and where n-glicent. 

There:muſt be an aRtual arreſt, and therefore, if an 
officer having a warrant to arreſt a man, ſee him fhut up 
in a houſe, and challenge himias his priſoner, but never 
actually have bim in his cuſtody, and the party get free, 
the ofticer catinot be charged with an eſcapes. 2 Haw. 
F.C. 129. 

As there muſt be an actual arreſt, ſuch arreſt mult alſo 
be juſtihable, for if it be. either for a ſuppoſed crime, 
where no ſuch crime was committed, and the party ne1- 
ther indicted nor appealed, or for ſuch a flight ſuſpicion 
of an actual crime, and by ſuch an irregular mz!timns as 
will neither juſlity the arreſt nor impriſonment, the of-= 
ficer is not guilty of an eſcape by ſuifering the priſoner to 
oo at large: Andit ſeems to be a good general rule, 


that where-ever an impriſonment 1s fo far 1r;egular, that - 


it will be no offence in the priſoner to break from it by 
force, it can be no offence in the ofticer to ſufter him to 
eſcape. 2 Hawk. P.'C. 129. 

As the impriſonment mult be juſtifiable, ſo muſt it be 
alſo for a criminal matter z and ſome are faid to have 
holden, that no etcape is criminal, but where the com- 


mitment is for felony. However it 1s certain, that the 
eſcape of one committed for petit larceny only, is crimi- , 


nal; and it ſeems molt agreeable to the general reaton of 
the law, that the eſcape of a perſon committed for any 
other crime whatſoever, ſhould alſo be criminal, For 
ſurely where-ever the public juſtice requires, that a 


perſon be committed for a crime; it hkewiſe requires, 


that he be ſafely kept under ſuch commitment, and con- 
ſuently may reaſonably demand public ſatisfaction of 
the ofiicer to whole cuſtody he 1s committed, 1t he neg- 
le&t to keep him as he ought. 2 Haw. 129. 

As the impriſonment muſt be juflihable, and for 
ſome crime, ſo mult its continuance, at the time of the 
eſcape, be prourd on that ſatisfaction vehich the pub- 
lick juſtice demands from ſuch crime ; for it a priſoner be 
acquitted, and detained only for his tees, it will not be 
criminal to ſuifer him to eſcape, though the juilgment 
were, that he be diſcharged paying bis fees ; fo that till 
they be paid, the firſt impriſonment continued lawful, 
as before ; for inaſmuch as he 1s detained, not as a Cri- 


minal, but only as a debtor, his eſcape cannot be more 


criminal than that of any other debtor ; yet if a perſon 
convicted of a ctime, be condemned to impriſonment 
for a certain time, and alſo till he pay his fees, and 
he eſcape after ſuch time is clapſed, without paying them 
perhaps ſuch eſcape may be criminal for that it was part 
of the puniihment, that tze impriſonment be continued 
till the fees {hall be paid z but ic ſeems, that this is to be 


intended where the tees are due to others as well as the 


gavler, for otherwiſe the gaoler will be only ſufferer 
by the eſcape, and it will be hard to puniſh him for ſut- 
tering an injury to himſelf only, in the non-payment of 
a debt in his own power to releaſe, 2 Haw. P.C. 129, 130. 

It is an eſcape, in ſome caſez to ſuffer a priſoner to 
bave greater liberty than by the law he ought to have ; 
as to admit a perſon to bail, who by law ought not to be 
bailed, but to be kept in cloſe cuſtody ; or to permit a 
priſoner to go out of the limits of the priſon : yet ſome 
ſcem to have holden, that in this laſt caſe it ſhall not be 


| adjudged an eſcape, unleſs the priſoner be found to have 


had an intention to eſcape; but it will be difficult to 
maintain, that the offence of the gaoler can depend on 
the intention of the priſoner. 2 {awk. 130, 

If the gaoler ſo cloſely purſue the priſoner, who flies 
from him, that he retake him without loſing fight of him, 
the law looks on the priſoner ſo far in his power all the 
time, as not to adjudge ſuch a flight to amount at all to 
an eſcape : But if the gaoler once loſe {1ght of the pri- 


ſoner, and afterwards retake him, he ſeems in ftrictne(s_ 


to be guilty of an eſcape; and a fortiori therefore, if he 
kill him in the purſuit, he is in like manner guilty tho” 
he never loſt ſight of him, and could not otherwiſe take 
him, not only becauſe the King loſes the benefit he 
might have had from the attainder of the priſoner, by 
the forfeiture of his goods, &c, but alſo becauſe the pub- 
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lick juſtice is not ſo well ſatisfied by the killing him in | 


fuch an extrajudicial manner. 2 Haw#. 130, 

While the privileges of ſanctuaries were allowed, if a 
ſheriff, conducting a priſoner to gaol, had brought him 
in the way, through the limits of ſuch a franchiſe, and 
the priſoner had claimed the privilege of it, and by that 
means got free, it ſeems that the ſheriif was guilty of an 
eſcape, for that it was his fault, by bringing his pri- 
foner that way to gaol], to give him an opportunity of 
claiming the franchiſe, 2 Hawk. 130. 

Alfo while the law allowed thoſe, who had the bencftt 
of the clergy, to free themſelves from priſon in certain 
caſes, by making their purgation betore the ordinary, it 
was an eſcape in the ordinary, to ſuffer ſuch perſons to 
deliver themſelves by it, in ſuch caſes in which they 
ought not to have been admitted to it, 2 Haw. 130. 

If a priſoner be re{cued by enemies, the gaoler 1s not 
_ guilty of an eſcape, as he would have been by the better 
opinion, if he had been reſcued by ſubjects, becauſe there 
is a legal remedy againſt them, 2 Haw. 130. 

\ There can be no doubt, but that where-ever an officer, 
who hath the cuſtody of a priſoner, charged with and 
guilty of a capital offence, doth knowingly give him his 
| liberty, with an intent to fave him, either from his trial 
_ or execution, he is guilty of a voluntary efcape, and 
thereby involv'd in the guilt of the ſame crime of which 
the priſoner was guilty, and ſtood charged with. And it 
ſecms to be the opinion of Sir Matthew Hale, that in 
ſome caſes an officer may be adjudged guilty of ſuch 
eſcape, who hath not ſuch intent, but only means to give 
his .priſoner that liberty which by the law he hath no co- 
lour of right to give him ; as where a gaoler bails a pri- 
ſoner who is not bailable. 
perſon who hath power to bail, is guilty only of a neg- 
lizent eſcape, by bailing one who is not bailable ; neither 
can [ meet with any authority in other books, to ſupport 
the above-mentioned opinion, that the bailing of one who 
is not bailable, by one who hath no power to bail, muſt 
necefiarily be eſteemed a voluntary eſcape ; but the con- 
_ trary opinion ſeems more agreeable to the purview of ſtat, 


5s Ed. 3. c. 8. ſet forth more at large in the ſubſequent. 


part of this title. Alſo there are ſome caſes wherein 
an cficer ſeems to have been found to have knowingly 
given his priſoner more liberty than he ought to have had, 
as to go out of the priſon on his promiſe of returning, or 
to go among his friends, to find ſome who would war- 
rant goods to be is own, which. he is ſuſpected to have 
ſtolen, and yet ſeems to have been only adjudged guilty of 
a negligent eſcape. But it muſt be confeſied, that in 
theſe caſes, the priſoner was accuſed of larceny ; and it 
doth not appear, whether n= were baijable or not, and 
generally the old cafes concerning this ſubject, are ſo very 
briefly reported, that it is very difficult to make an exact 
{tzzic of the matter from ttem; however, thus much 
ſeems clear, that if in the caſes above mentioned, the of- 
Acer were only guilty of a negligent eſcape, in ſuffering 
ihe priſoner to go cut of the limits of the priſon, without 
any ſecurity for his return, he could not have been guilty 
3n a higher degree, if he had taken bail for his return ; 
" from which it ſeems reaſonable to infer, "That it cannot 
be in ail caſes a general rule, that an officer is guilty of 
a voluntary eſcape by bailing his priſoner, whom he hath 
No power to bail ; but that the judgement to be made of 
all offences of this kind, muſt depend on the circumſtances 
of the caſe, as the heinouſneſs of the crime with which 
the priſoner is charged, the notoriety of his guilt, the 
improbability of his returning to render himſelf to Juſtice, 
the intention of the officer, the motives on which he 
ated, &c. 2 Hawk. P.C. 130, 131. 

Neither 1s it a certain rule, that an officer, who un- 
lawfully, knowingly, and willingly ſuffers a capital of- 
fender to eſcape, is in all cafes to be adjudged guilty of a 
voluntary eſcape ; for where an ordinary ſuffered a clerk, 
attainted, being committed to his cuſtody, to free him- 
ſelf from impriſonment by making his purgation, he 
might be truly ſaid to have ſuffered ſuch priſoner to eſcape 
unlawfully, knowingly and willingly ; and yet it ſeems, 
that he was guilty only of a negligent eſcape, for that he 
did not ſave the priſoner from execution, which was 


But it ſeems agreed, that a 


 . 2. Where the priſoner may be retaken 
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excuſed by the privilege of the clergy, but only from the 
impriſonment, 2 Hawk, 131, | 


riſone . after an eſcape , 
and whether the eſcape is excuſed by ſuch a re-taking ; ur by 
ruling the priſoner, if he cannot be re-taken. 


It ſeems to be clearly agreed by all the books, that an 
officer making a freſh purſuit after a priſoner, who hath 
eſcaped through his negligence, may retake him at an 
time after, whether he find him ia the ſame or in a dif- 
ferent county, And it is ſaid generally in ſome books, 
that an officer who bath negligently fuftered a priſoner to 
eſcape, may retake him where-ever he finds him, without 
mentioning any freſh purſuit ; and indeed, fince the li- 
berty gained by the priſoner is wholly owing to his own 
wrong, there ſeems to be no reafown he ſhould take an 
manner of advantage from it. But where a gaoler hath 
voluntary ſuffered a prifoner to eſcape, it is ſaid by ſome, 
that he can no more juſtify the retaking him, than if he 
had never had him in cuſtody before, becauſe by his own 
free conſent he hath admitted, that he hath nothing to 
do with him. And it ſeems to be holden by Sir J/illiam 
Staundfords, that after a gaoler hath been fined for ſuf 
fering a priſoner negligently to efcape, he cannot after- 
wards retake him ; but the book on which alone he ſeems 
to ground his opinion, doth not fully come up to it ; for 
the purport of it feems to be no more than this, thata 
gaoler's retaking of a priſoner, after he hath been fined for 
an eſcape, ſhall be to no purpoſe, for that it is contrary 
to the record, by which it appears, that the priſoner hath 


| been at large; by which it ſeems only to be intended, 


that a gaoler, who hath been fined for an eſcape, ſhall not 
avoid the judgment of his fine by retaking the priſoner; 
But I do not fee how it can be colleaed from hence, 
that he cannot juſtify the retaking him. '2 Haw. P. C, 
131, 132. on 

"© is, perhaps, the better opinion, that wherever a 
priſoner, by the negligence of his keeper, gets fo far out 
of his power that the keeper loſes ſight of him, the keeper 
is finable at the diſcretion of the court, notwithſtanding 
he retook him immediately after; for it ſeems agreed, 
That this is to be adjudged a negligent eſcape, which 
implies an offence, and conſequently that it muſt be pu- 
niſhable. It is true indeed, that in an aCtion againſt a 
gaoler, for ſuffering one arreſted in a civil action to 
eſcape, it is a good excuſe for the gaoler, that before the 
ation brought, he retook the prifoner upon freſh ſuit, 
which is well maintained by ſhewing that he purſued him 
immediately after notice of the eſcape, though it were 


ſome hours after it, and retook him ; but it does not from 


hence follow, that the like excuſe will ſerve for the neg- 
ligent eſcape of a criminal, becauſe this is an offence a- 
gainſt the public, but the other is only a private damage 
to the party : Neither will it be an hardſhip to the of- 
ficer to be expoſed to ſuch puniſhment as the court, in 
diſcretion, ſhall think fit to impoſe upon him for the neg- 

ligent eſcape of a criminal, as it would be to be liable to 
an aCtian of eſcape, for ſuffering a perſon in his cuſtody, 
in a civil action to eſcape; for that in the former caſe 
the court would moderate his fine according to the cir- 
cumſtances of the whole matter, and would certainly mi- 
tigate, if not wholly excuſe it, if he he ſhould appear to have 
taken all reaſonable care: but in the other caſe, if he 


ſhould be liable to an ation, his judgment would not lie 


in the diſcretion of the court, but he would be bound to 
pay the whole debt for which the party was in cuſtody, 


1f the eſcape ſhould be adjudged againſt him. However 


it is certain, that it will be no advantage to a gaoler to 
retake his priſoner, after he has been fined for the eſcape, 
as hath been ſhewn in the precedent ſeRion ; alſo it is 
clear, that he cannot excuſe himſelf by killing a priſoner 
in the purſuit, though he could not poſſibly retake him ; 
but muſt, in ſuch caſe, be contented to ſubmit to ſuch 


fine as his negligence ſhall appear to deſerve, 2 Hawk. 
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3. How 
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3- How the #fficer ſuffering an eſcape 1s to be indicted ; 


| and in what manner an eſcape is to be tried and adjudged. 


j | 

It ſeems clear, that every inditment for an eſcape, 
whether negligent or voluntary, muſt expreſsly ſhew, that 
the party was actually in the defendant's cuſtody for a 
crime, action, or commitment for it; and that it 1s not 
ſufficient to ſay, that he was in the defendant's cuſtody, 
and charg'd with ſuch a crime; for that a perſon in 
cuſtody may be fo charged, and yet not be in cuſtody by 
reaſon of ſuch charge : And it ſeems alſo, that every ſuch 
indictment muſt expreſsly ſhew that the priſoner went at 
large, which is moſt properly exprefled by the words 
extvit ad largum. Alſo it ſeems neceflary, to thew the 
time when the offence was committed, for which the 
party was in cuſtody, not only that it may appear, that 
it was prior to the eſcape, but alſo that it was ſubſequent 
to the laſt general pardon, Alſo it ſeems clear, that 
every indictment for a voluntary eſcape mult allege that 
_ the defendant felonice et vo/untarie A, B. ad largum ire 
permijit 3 and mult alſo ſhew the ſpecies of the crime for 
which the party was impriſoned ; for it is not ſufficient 
. to ſay in general that he vas in cuſtody for felony, &c. 
for that no one can be puniſhed in this degree, but as in- 
volved in the guilt of the crime for which the party was 
in bis cuſtody ; and therefore the particular crime muſt 
be ſet forth, that it 1oay appear, that the principal is at- 
tainted for the very ſame crime, if it were felony, or 
that it was in truth committed, if high treaſon. But it 
| ſeems queſtionable, whether ſuch certainty, as to the 
nature of the crime, be neceſlary in an indictment for a 
negligent eſcape, for that it is not material in this caſe, 


whether the perſon who eſcaped were guilty or not. | 


S Haw. ©, U,.131,17%. 

Where perſons being preſent in a court of record, are 
committed to priſon by ſuch court, the keeper of the 
gaot is bound to have them always ready, whenever the- 
court fhali demand th2m of him; and if he ſhail fail to 
proiuce them at ſuch demand, the court will adqjuige him 
guilty of an eſcape, without any farther inquiry, unleſs 
he have ſome reaſonable matter to allege in his axcuſe, as 
that the prifon was ſet on fire, or broke open by enemies, 
&e. for he ſhall be concluded, by the record of the com- 
mitment, to deny that the priſoners were in his cuſtody, 
And fome heve holden, that it the gaoler ſay nothing in 
his excuſe of ſuch an eſcape, it ſhall be adjudged volun- 
tary; but I cannot hnd any reſolution to this purpoſe ; 
and where it ſtands indifferent, whether an eſcape be neg- 
Iicent or. voluntary, it ſeems difficult to maintain that 
it 0u2ht to be adjuds<d a crime of fo high a nature, 
without a previous trial. 2 ZJawk. P. C. 133. 

As to other priſoners who are not fo committed, but 
are in the cuſtoly of a gaoler, ſhcrift, conſtable, or other 
perſon, by any other means whatſoever, it ſeems agreed, 
that the perſon who has them in cuitody is in no caſe 
puniſhable for their eſcape, except in ſome ſpecial caſes, 
until it be preſented: PFor the better underſtanding 
whereof it is neceſlary to obſerve, that by flat. 77. 1. 
c. 3. It 1s enacted, that © Nothing be demanded nor 
taken, nor levied by the ſheriff, nor by any other, for 
the eſcape of a thief, or felon, until it be judged for an 
eſcape by the juſtices in eyre ; and that he who does other- 
. wiſe, ſhall rettore to him or them that have paid it, as 
muca as he or they have taken or received, and as much 
alfo unto the King.” 

It hath been adjudged, that this ſtatute reſtrains not 
the court of King's Bench from receiving ſuch preſent- 
ments for that its juriſdiction includes in it that of juſtices 


in eyre, and this court is itfelf the higheſt court of cyre, 
2 Haw. P.C. 134. | 


It is farther enafted by ſtat. 31 Ed. 3. c. 14. © That 


the eſcape of thieves and felons, and the chattels of fe- 
lons, and of fugitives, and alſo eſcapes of clerks convicts, 
and of their ordinary's priſon, from thenceforth to be 
Judged before any of the King's juſtices, ſhall be levied 
from time to*time, as they ſhall fall, as well of the time 
paſt as time to come.” By which it ſeems to be implied, 


that other jultices, as well as thole in eyre, may take | 


; M8 © 


copniſance of eſcapes; and it is certain, that juſtices of 


gaol-delivery may puniſh juſtices of peace for a negligent 
eſcape, in admitting perſons to bail, who are not bail» 
able. 2 Haw, P.C. 134. | 

And it is farther enacted, by ſtat, 1 Rich. 3. cap. 3- 
{© That Juſtices of peace ſhall have authority to inquire, 
in their {eflions, of all manner of eſcapes of every perſon 
arreſted and impriſoned for felony.” | 

It is laid down as a rule, by Sir J/il'»m Staundferd, 
that where-ever an eſcape is finable, the preſentment of 
it is traverfable; but that where the offence is amerciablz 
only ; there the preſentment is of itſelf concluſive ; ſuch 
amercements being reckcened among thoſe minima de qui- 
bus nin curat lex; and this diſtinftion feems to be well 
warranted by the old books. 2 Hawk, P.C. 134. 


4. Hiw a voluntary and negligent eſcape are to be pu- 
nif2ecd, ' 


It ſeems to be generally agreed, that ſuch eſcape amounts 
to the {ame kind of crime, and is puniſhable in the ſame 
degree, as the offence of which the party was guilty, and 
for which he was in cuſtody, whether it be treaſon, fe- 


| lony or treſpa(s; and whether the perſona eſcaping were 


actually committed to ſome gaol, or under an arreſt only 
and not committed ; and whether he were attainted, or 
only accuſed of fuch crime, and neither indicted nor ap- 
pealed: And it is faid to be no excuſe of ſuch eſcape, 
that the priſoner had been acquitted on an indictment of 
death, and only committed till the year and day be paſled, 
to give the widow, or heir of the deceaſed, an opportu- 
nity of bringing their appeal. 2 Haws. 134. 

Aliſo ſuch an eſcape, ſuffered by one who wrongfully 


| takes upon him the keeping of a gaol, feems to be pu- 


niſhable in the ſame manner as if he were never fo 
rightfully intitled to ſuch cuſtody, for that the crime 13 
in both caſes of the very ſame ill conſequence to the 


publick ;z and there ſeems to be no reaſon that a wrong-. 


ful officer ſhould have greater favour than a rightful, and 
that for no other reaſon, but becauſe he is a wrongful 
one, 2 Hawk, P.C. 134. 

Alfo if the warrant of a commitment do plainly and 
expreſsly charge the party with treafon or felony, but in 
ſome other reipe& be not ſtrifily formal, yet it ſeems, 
that it may be probably argued, that the gaoler ſuffering 
an eſcape, is as much puniſhable as if the warrant were 
perfectly right ; for it would be highly inconvenient to 
tuffer gaclers to take advantage of a flip of this kind in 
commitments, which, being generally made by perſons 
of no great knowledge in the law, cannot be expected to 
be always agreeable to its form; and therefore, if they 


| be good in ſubſtance, the public good feems to require 
| that the gzoler be as much bound to obſerve them, as if 


they were never fo exactly made. 2 1lawk. P.C. 134, 
I 35. 

 - it ſeems to be agreed, that no eſcape can amount 
to a capital offence, unleſs the cauſe for which the party 
was committed, were actually ſuch at the time of the 
eſcape; and therefore, if a gaoler ſuffer one to eſcape 
who is committed for having given a dangerous wound 
to another, who afterwards dies of ſuch wound, yet he 
is not guilty of felony, for that the offence of the priſo- 
ner was but a treſpaſs at the time of the eſcape ; and 
though by a fiction of Jaw it be afterwards for ſome 
purpoſes, eſteemed a felony from the time of the givin 
of the wound, yet ſince it is, in truth, no felony till the 
death of the party, it ſhall be afterwards conſtrued ſuch 
in reſpect of thoſe only who were privy to the giving of 
the wound. 2 Haw. P.C. 135. | 

Alſo it ſeems clear, that he who ſuffers another to eſ- 
cape, who was in his cuſtody for felony, eannot be ar- 


raigned for ſuch eſcape as for a felony, until the principal 


be attainted ; for that he who ſuffers ſuch eſcape, is, by 
the better opinion, not puniſhable in this degree, but as an 
acceſſory to the felony ; and it is a rule, that no acceſſory 
ought to be tried till the principal be attainted: yet it ſeems 
certain, that one accuſed of ſuch an eſcape, may be indicted 
and tried for a miſpriſon, before the attainder of the princi- 


pal 
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p2] offender, for that whether ſuch offender were guilty 
or innocent, it was a high contempt to ſuffer him to 
elcape; and if the commitment were for high treaſon, 
and the perſon committed actually guilty of it, it ſeems, 
that the eſcape is immediately puniſhable as high treaſon 
alſo, whether the party eſcaping be ever convicted of ſuch 
crime or not; for that there are no acceſlories in his 
treaſon, but all who are guilty of aſflifting the party guilty 
of ſuch crime, in ſuch a manner as would make them 
acceflories to a felony, are accountcd principals in the 
treaſon. 2 Hawk. P.C. 135. 

Alſo it ſeems to be clear, that no one is puniſhable in 
this degree for a voluntary eſcape, but the perſon only 
wao 1s actually cuilty of it ; and therefore, that the prin- 
Cipal gaoler is only finable for a voluntery eſcape ſutfered 
by his deputy, for that no one ſhall ſuffer capitally for 
the crime of another. 2 Hawk. P.C, 135. 


It ſeems to be taken for granted at this day, that who- 


ever de fafo occupies the office of gaoler is liable to an- 
iwer jor ſuch an eſcape; and that it is no way material 
whether his title to the office be legal or not. 2 Hawk. 
PC 338- | 

Aiſo it ſeems to be the better opinion that a ſheriff is 
as much Jiable to anſwer for an eſcap# ſuffered by his 


bailifr, as if he had actually ſuffered it himſelf, and that- 


the court may charge either the ſheriiT or bailifF for ſuch 
an eſcape ; and that if a deputy gaoler be not ſufficient to 
. anſwer a neglizent eſcape, his principal muſt anſwer for 
him: but if the gaoler who ſuffers an eſcape, have an 
eſtate for life, or years in the. office, I do not find it 
zerced how far he in reverſion 1s liable to be puniſhed, 2 
Hawk. P.C:. 135, 136. | 
It ſeems the better opinion, that one negligent eſcape 
will not amount to a forfeiture of the gaoler's office, as 
one voluntary one will ; yet if a gaoler ſuffer many neg- 
Iiz-nt eſcapes, it is ſaid, that he puts it in the power of 
the court to ouſt him of his office by its diſcretion. 2 
Hawk. P.C. 136. y | 
It ſeems to be certain, that where-ever a perſon is 
found guilty, upon an indictment, or preſentment, of a 
negligent eſcape of a criminal actually in his cuſtody, he 
ought to be condemned in a certain ſum to be paid to 
the King, which feems moſt properly to be called a fine ; 


but this doth not clearly appear from the old books, for | 


in ſome of them it ſeems to be taken as a fine, in others 
as an amercement, and in others it is ſpoken of gene- 
rally, as an impoſition of a certain ſum, and without any 
mention either of fine or amercement. But where the 
books ſpeak of the puniſhment of a vill, or hundred, for 
ſuffering a felon to eſcape without being arreſted, they 
ſeem always to take it as an amercement, and not as a 
| fine: and where a ſheriff, having returned a cepi corpus 
into the King's Bench, or a cap:as againlt a man on an 
indictment of felony, does not bring him in at the day, 
it ſeems, that he is, by the courſe of the ſaid court, to 
be amerced, not fined, 2 Hawk. P.C. 136. 

It hath been holden, that a negligent eſcape may be 
pardoned by the King before it happens, but that a vo- 
luntary one cannot ſo be pardoned. 2 Haw#. P. C. 

(+ 
' And it ſeems by the Common law, the penalty for 
ſuffering the negligent eſcape of a perſon attainted, 
was of courſe 100/. and for ſuffering ſuch eſcape of 
a perſon indicted, and not attainted, was 5/. but if 
the perſon eſcaping were neither attainted nor indic- 
ed, it ſeems that it was left to the diſcretion of the 
court to aſſeſs ſuch a reaſonable forfeiture as ſhould ſeem 
proper ; and if the party had twice eſcaped, it ſeems, 
that the penalties above mentioned were of courſe to be 
doubled ; yet it ſeems, that the forfeiture was to be no 
greater for ſuffering a priſoner, committed on two ſeve- 
ral accuſations, to eſcape, than if he had been committed 
but on one. 2 Hawk. P.C. 136. 

As to the manner offences of this kind are puniſhable 
by ſtatute, it is recited by 5 Ed. 3. <.8. © That per- 

ſons indicted of felonies in times paſt, had removed the 
indictments before the King, and there yielded them- 
ſelves, and by the marſhals of the King's Bench had 


in priſon, as belongeth to them; 


WY 


been incontinently let to bail, and after had done man 


GC 


% 


evil deeds &c.” And thereupon it is enacted, © "Phat 
ſuch inditees and appellees ſhall be ſafely and ſurely kept 

| | J cording to the charge 
which the ſaid marſhals ſhall have of the juſtices ; and 
if any marſhal ſhall do otherwiſe, at the complaint of 
every man that will complain, the juſtices ſhall do him 
right during the terms ; and in. the end of the terms, 
upon their riſing, the ſaid marſhals ſhall chooſe before the 
faid juſtices, before they depart, their places, in what 
town they will keep ſuch priſoners at their peril: and in 
the ſame town they ſhall allow to them houſes to keep 
ſuch priſoners at their own coſt and charges; and 
there they ſhall keep them in priſon, and ſhall not 
ſuffer them to go wandring abroad, neither by bail, or 
without bail, And if any ſuch priſoner be found wan- 


| dring out of priſon, by bail, or without bail, and that he 


be found at the King's ſuit, or at the ſuit of the party, 
the marſhal which ſhall be found thereof guilty, {hall 
have half a year's impriſonment, and be ranſomed at the 
King's will ; and the juſtices ſhall thereof make inquir 

when they ſee time; and as to the marſhalls, it ſhall be 
done within the verge that which reaſon will. And in 
caſe that the marſhals ſuffer by their aſſznt ſuch priſoners 
to eſcape, they ſhall be at law, as before the time of the 


| ftatute they had been. And the King intendeth not by this 


fatute to looſe the eſcape, where he ought to have 
the ſame.” 


Alſo it is enacted by 19 H. 7. c. 10, © That every 


ſheriff have the cuſtody of the King's common gaols, 


during the time of his office, except all gaols waercot any 
perſon or perſons have the keeping of eſtate of inheri= 
tance : And that all letters patents made for term of lite, 
or years, of the keeping of the ſaid gaols, &c. ſhall be 
annulled and void, And then it is recited by the faid ſia- 
tute, that divers perſons before that time, for treaſons 
and felonies had been taken, ſome for ſuſpection of the 
ſame deeds, and ſome upon indictments, and thereupon 
brought to the ſame gaols, and ſome time remained in 
the keeping of the perſon that ſo arreſted them tor the 


ſaid cauſes, and that ſuch perſons, by colour of negli- 


gence, ſubtilly and craftily, and oftentimes for favour, 
made, affection or corruption, ſuffered the ſaid offenders 
to c{cape, as if it had been by negligence, to the overt 
and expreſs impediment of juſtice : And when ſuch ct- 
capes had been found before juſtices having authority to 
inquire the:cof, and thereupon the parties convicted, or 
yielded themſelves to make a fine for the ſame, ſmall 
fines had been ſet in thoſe cauſes, to the little dread and 
fear, and great imboldning of the offenders, by means 
whereof, great and arrant felons, and heinous murders 
have eſcaped, &c.” And thereupon it is enaQed, ** That 
for every negligent eſcape from any ſheriff, having the 
keeping of any gaol, or from any conſtable of caſtle, or 
other, being keeper of any gaols where ſuch priſoners accul- 


' tomably have been, or ſhall be kept, of perſons indicted of 


high treaſon being in their keeping, thatno leſs fine be ſet or 
made for every ſuch eſcape, than 100 marks, and more, 
by the diſcretion of the juſtices that ſhall aſſeſs ſuch fines : 


and for every eſcape of perſons eſcaping, being -in their 


| keeping for ſuſpection of high treaſon, no leſs fine to be 


ſet ne made than 40/7, and for every eſcape of perſons 
indicted of murder, or petit treaſon, 207. at leaſt, and 
more, by the diſcretion of the juſtices that ſhall aſſeſs 
ſuch fines : and for every perion eſcaping, being in their 
keeping, indicted of felony, other than murder or trea- 
ſon, 10/7. and forevery perſon ſuſpeed of felony, other 
than murder or treaſon, 100 ſhillings or more, by the 
diſcretion of the juſtices, after the manner and quantity 
of their demirits ; ſaving to every perſon ſuch right and 
title to any ſuch eſcapes, and fines for the ſame, as to be 
quit of ſuch eſcapes, or of any other eſcapes, as they 


had, or ought to have had at the time of making of the 
ſaid act,” 


LY Aiding, 
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| | | Pio 1s 
. Aiding or afſiſling priſoners to attempt to eſcape, how 


puniſhed. | 


By ſtat. 16 Geo. 2. cap, 31. edt. 1. it is enated, 
Thatif any perſon be afliſting to any priſoner to attempt to 
make his eſcape from any gaol, although no eſcape be 
made, iti caſe ſuch priſoner was then attained of convic- 
ted of treaſon, or any felony, except petty larceny, or 
committed to, or detained in gaol for treaſon, or any fe- 
lony, except petty larceny, expreſſed in the warrant of 
commitment or detainer ; every perſon ſo offending and 
convicted, ſhall be deemed guilty of felony and be tranſ- 
ported to one of his Mie y's colonies in America for 
ſeven years ; and in caſe ſuch priſoner then was convic- 
ted of, committed or detained for petty larceny, or any 
other crime, not being treaſon or felony expreſſed in the 
warrant of commitment or detainer, or then was in gaol 
upon any proceſs for debt, damages, coſts, or ſums of 
money, amounting to 10o/. every perſon ſo offending 
and cohvicted ſhall be deemed guilty of a miſdemeanor, 
for which he ſhall be liable to a hne and impriſonment. 

Se#, 2. If any perſort convey into any gaol any diſ- 
guiſe or inſtrument, or arms proper to facilitate the eſ- 
cape of priſoners, and the ſame deliver or cauſe to be de- 
livered to any priſoner, or for the uſe of any priſoner; 
without the privity of the keeper, or under-keeper of 
ſuch gaol ; every ſuch perſon, although no eſcape or at- 
tempt to eſcape be made, ſhall be deemed to have delive- 
- red ſuch diſguiſe, inſtrument, or arms, with intent to aſ- 
{iſt ſuch priſoner to eſcape; and in caſe ſuch priſoner 
then was attainted or convicted of treaſon, or any felony, 
except petty larceny, or committed or detained for trea- 
ſon, or any felony, except petty larceny, expreſſed in 
the warrant of commitment or detainer, every perfon ſo 
offending and convicted ſhall be deemed guilty of felony, 
and be tranſported to America for ſeven years; but in 
caſe the priſoner to whom, or for whoſe uſe ſuch diſguiſe 
inſtrument, or arms, ſhall be ſo delivered, then was con- 


victed, committed or detained for pety larceny, or any 
| 0 


other crime, not beitrig treaſon or felony, expreſſed in 
the warrant of commitment or detainer, or upon any 
proceſs for debt, damages, coſts, or ſums of money 
amounting to 100 /. every perſon ſo offending and con- 
| victed ſhall be deemed guilty of a miſdemeanor, for which 
he ſhall be liable to A, = and impriſonment, | 

Se. 3. If any perſon afliſt any priſoner to attempt 
to make hiseſcape from the cuſtody of any conſtable, head- 
borough, tithingman, or other officer, who ſhall then have 
the lawful charge of ſuch priſoner in order to carry him to 


gaol, by warrant of cortimitment for treaſon, or any felony | 


(except petty lafceny) exprefled in ſuch warrant ; or if 
any perſon be aſliſting to any felon, to attempt to make 
his eſcape from any boat or ſhip, carrying felons for 
tranſportation, or fromi any perion to whom ſuch felon 
is lawfully delivered in order for tranſportation ; every 
perſon ſo offending and convicted ſhall be deemed 
guitly of felony, _- be tratiſported to America for ſeven 
years. TOR” ; 
$:. 4. There ſhall be no proſecution tor any of the 
ſaid offences, unleſs ſuch proſecution be commenced 
within one year after ſuch offence. HD 
Set 5. If any perſon ordered for tranſportation in 
purſuance of this a& return, or be at large in Great 
Britain, without lawful cauſe, before the expiration of 
the term for which he was ordered to be tranſported, 
ſuch perſon ſhall be liable to the fame puniſhment, and 
to the like methods of proſecution, trial, and conviction, 
as other felons tranſported, or ordered to be tranſported, 


Eſcapio quietus, He who by charter is quietus de 


eſeapios is delivered from that puniſhment which by the. 


aws. of the foreſt lieth upon thoſe whoſe beaſts are found 
within the land where forbidden. Cromp. Furiſd. 196. 
Eſcapium, What comes by hap, chgnce, or acct- 
dent, ——— ta quod nec difti abbas & conventus , vel eorum 
tenentes aliquid juris clamare poſſint———in communia paſ- 
turag——ſeu in curſu canum ſuorum in ipſo boſeo, niſi forte 
per eſcapium eveniat. Cartula Abbat. G aſton, MS, 
penes dom, Clarges ex Aide Chrifti Oxon. f, 67. 6. 


E 8. C 


_ Elceppa, A ſcepp or meaſure of corn.—— Richard; 
de Reveſbia recepit unam bovatani in Sticcefordia per iden 


fſervitium per annum, exceplo quod eſchepa braſii quam de- 


bet habere, erit de avena,——Moh, Angl, tom, 1. p: 
823. See Sceppd. ELF * | 
Eſchanderia, "The chandlary, or chandry, the office 
where candles were repoſited and delivered out for do- 
meſtic uſes.——IVillielmus de Biged tenet tcrras & villa 


de Bures per ſerjeatitiam eſchanderiz & walet villa centuni 


folides. 11 Hen. 3 


Elchange or Erchange, Eſcambium or Excambium. 
Hanc terram cambiavit Hugo Briccuino quod mods tenet 
comes Moriton & ipſum ſcambium valet duplum, Domeſ- 
day. See Ertchange, 

Eſcheat, ( Z/chaeta, from the Fr. Eſchevir, 3. e. ca- 
dere, accidere) Signifies any lands, or other profits, that 
caſually fall toa lord within his manor, by way of for- 
feiture ; or by the death of his tenant, leaving no heir 
general or ſpecial ; Magna Charta, tap. 31. Fire. Nat. 


: Br. fol. 143. T. Eſcheat is alſo uſed ſometitnes for the 


place or circuit, in which the King or other lord hath 
Eſcheats of his tenants. Brad. lib. 3. tra. 2. cap. 2: 
Pupilla' Oculi, par. 2. cap. 22. Eſcheat (thirdly) is uſed 
for a writ, which lies, where the tenant having eſtate o 


fee ſimple in any lands or tenements holden of a ſuperior 


lord dies ſeiſed without heir general or ſpecial. In which 


caſe the lotd brings this writ againſt him that poſſeſſeth 


the larids after the death of his tenant, and ſhall thereby 
recover the ſame in lieu of his ſervices. Fitz. Nat. Br. 
fol. 144. Ii the ſame ſenſe as we ſay, the fee is room's 
the Feudi/ls uſe Feudum Aperitur. See Coke on Litt ow, Jon. 


- 92. 6b. and the Civilians call theſe forfeitures bona caduca. 


Sometimes the word eſcheat ſignifies a lawful inheri- 
tarice deſcending on the heir, but then the adjective 
refta is uſually added ; as rea eſchaeta, i. e. legitima, or 
ſuch as is _ on another by law : Thus in Leg. H. r. 
cap. 1. Salvo fibi & heredibus ſuis refto caduco, froe refta 
eſchaeta : Gervas of Tilbury, lib. 2. writes, Eſchaeta cunt 
herede, viz. cum pater familias &c. de rege tenens in cas 
pite, fata debita ſolveret, reliftts tamen liberis quorum pris 
mogenitus minor eft annis, redditus quidem ejus ad fiſcum re- 


| deunt, fed hujuſmodi non ſimpliciter eſchaeta dictur, ſed 


eſchaeta cum herede, de iþja hereditate per officiales Regios 
tam heres quam ceteri liberi neceſſaria ptrcipiant, What 


we call e/cheats, are in the kingdom of Naples called ex- 


cadentia, of bona excadentia ; as, Baro locat excadentias &4 
modo quo locate fuerint ab antiquo, ita quad nulla debita ſer 
vitia minuantur, & non remittit gallinam debitam. Jacob, 
de Franchiis in preludiis ad Feudorum uſum. Cowell, 

An eſcheat happens two manner of ways, aut per de- 
feftum ſanguints, that is, for default of heir, aut per de» 
lietum tenentis, that is, for felony ; which is by judg= 
ment three manner of ways, aut quia Juſpenſu: per collum, 
aut quia abjuravit regnum, aut quia utlagatus ; and 
therefore they who are hanged by martial law, in furore 
belli, fotfeit no lands. Co. Lit. 13. a. | 

Huſband and wife tenants in ſpecial tail ; the huſband 
is attainted of treaſon, and executed, leaving ifſue ; the 
wife died; the lands ſhall eſcheat, becauſe the iſſue in 
tail ought to make his conveyance by father and mother, 
and from the father he could not, by reaſon of the at- 
tainder. Dyer 332. pl. 27. Paſch. 16 Eliz: Sir Ni= 
cholas Carew's cale. | 

Eldeſt ſon in the life of his father is attarnted of felony, 
and dies, living the. father ; the youngeſt ſhall have the 
land as heir to his father ; but if an 7/uz of the eldeſt is 
living, the land ſhall efcheat to the lord. D. 48. a. pl. 
16. Trin. 32 H. 8. Anon. . | 
 Attainders that give eſcheat to the lord, muſt be by 
judgment of death given in ſome court of record againft 
the felon found guilty by verdict, or confeſſion of the fe- 
lony, or it muſt be by outlawry of him. Bacen's Uſe 
of the Law 38. LIED : | 

If a ba/tard dies ſeifed without iſſue, and the lord by 
eſcheat enters, this dying ſeiſed ſhall not bar the mulier, 
becauſe there is no deſcent, Co. Lit. 244. 4. | 

There can be no eſcheat, but pro defedzu tenentis, Per 
Hale. Harar. 494. Mich, 20 Car, 2. in Scaccario, Sir 


| George Sands's caſe, 
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If a man be ſeiſed in jure us, and the wife is attainted | 
of felony, the lord ſhall enter and ouſt the huſband ; he | 
gains nothing but a bare perception of profits till iſſu, 


had ; after iſſue he has eſtate for life. Arg. Mop. 91 
| jy 59. Mich. 22 Car. 2. B. R. in the caſe of Parſons v 
' Ferns, | : 

A. ſeiſed in fee of land died without ifſue, brother or 
fiſter, but left two couſins his heirs at law, one of whom was 
his own mot The Maſter of the Rolls held, that his 
mother might inherit immediately as heir in the capacity 
or relation of couſin ; and further obſerved, that the other 
couſin, being but half an heir, could not take the whole, nor 
could any thing go to the lord by eſcheat : for as long as 
there is any heir he cannet take ; fo that though the other 
couſin could take but a moiety, yet her being a moiety of 
an heir would prevent the lord's title by eſcheat ; and 
that though this was a very uncommon caſe, he took it 
fo be a clear one. 2 Wins's Rep, (613.) (614.) Trin. 
Eaſtwood v. Vinke alias Styles, : 

The father is ſeiſed of land in fee holden of F. $&. The 
fon is attainted of high treaſon. 
land ſhall eſcheat to F. S. propter defetum ſanguints ; be- 
cauſe the father died without heir ; and the King cannot 
have the land, becauſe the ſon never had any thing to 
forfeit. But the King ſhall have the*eſcheat of all the 
lands whereof the perſon attainted of high treaſon was 
ſeiſed, of whomſoever they were holden. Co. Litt. 13. a 
and in Marg. cites Pl. Com. in Nichols eaſe. 

Eflates tail in caſe of treaſon ſhall not eſcheat to the 


lord who has jura regalia, for the King himſelf could | 


| not have them but by the ſtatute 26 Z7. 8. and alſo the 
tenant in tail holds of his donor, and not of the lord. 
regalia, the patentee ſhall not have the forfeiture. D. 
ay pl. 57. Paſch. 12 Elz. 

f a man having an eſtate for his own or anthers life 
committed treaſon or felony, the whole eſtate is forfeited 
to the Crown, but no eſcheat to the lord. Bacon's Uſe 
of the Law 40. OL 

But a copyhold, or fee ſimple, or for life, is forfeited to 
| the lord, and not to the Crown ; and if it be entazled the 
lord is to have it during the life of the offender only, and 
then his heir is to have it. Bacon's Uſe of the Law 40. 

Eſcheat of all lands for high treaſon belongs to the Kin 
only, and to no other ; but entazled lands did not ol 
In the King at Common law before office, but did deſcend 
to the iſſue in tail till office; but this is altered by 
33 H. 8. which gives and ve/ts all in the King by the 


attainder. 3 Rep. 10. b. Trin, 26 Eliz, in Scaccario, 


Dowitie's caſe. 
AM. ſeiſed of a houſe in Southwark held of the archbiſhop 
of C. as of his borough of S. ſurrendered it 3o, H. 8. to 
the King, who granted the houſe and divers other lands in 
London, Middleſex, and Eſſex, to F. S. and his heirs, to 
hold in libero burgagio by fealty for all ſervices and de- 
mands, and not in capite, Q. Mary granted the manor 
and borough of S. to the mayor, &c. of London, and the 
tenant of the ſaid houſe died without heir ; adjudged that 
the Queen ſhould have the eſcheat; for the firſt patentee 
of the houſe held of the Queen 77 capite as of a ſeigniory 
in groſs, and the words :n libero burgagio are merely void ; 


; for the land out of the borough cannot be held im libero | 
burgagio, and there ſhall not be ſeveral tenures, for one |_ 


tenure was reſerved by the King for all, and therefore 


muſt neceſlarily be a tenure in ſocage of the King, Cre. 


E. 121. pl. 9. Mich. 30 & 31 Eliz. B. R. May and 
Baniſter v. Street. | | 

It an alien per cbaſes land and dies, the law caſts the 
inheritance on the King. Co. Litt. 2, b. | 

If an alien made denizen purchaſes land and dies without 
iſſue, the lord, and not the King, ſhall have the eſcheat. 
Ch. Litt. 2.6. | 

For other matters, ſee 10 Vin, Abr. tit, Eſcheat. 
Inquiorion and Eſcheato!, 

[cheat of wood, All the appendages of lop and 
top, &c. that belonged to a tree felled or falling down. 
John de Grey, biſhop of Norwich, gave liberty to the 
monks of his church, that in his wood of Thorp, habebunt 
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| three years. 


| 28 Ed, 1. cap 


| Ed. &» #6 Go 


unam arborem cum ramis, cortice, coſpellis, radice, tg 
| ; 5 totd 
eſchaeta, Ex Reg. Eccl. Norwic'. 


Elcheator, {E/chaetor,) Was an officer (appointed 1; 
ri Lord 'T reaſurer) who obſerved the pas due v 


, the King in the county whereof he was eſcheator ; and 
| certified them into the Chancery or Exchequer, and found 
| offices after the death of the King's tenants, which hel 


by knight's ſervice 7» capite, or otherwiſe by knight's 
ſervice, He continued in his office but one year, nor 
could any be eſcheator above once in three years, Stat, 
1 H. 1. cap. 8. and 3 «dem, cap. 2. See more of this 
ofhcer and his authority, in Crom. Tuftice of Peace, 
Fitzherbert calls him an officer of record, Nat. Br, fol. 


| IOO. becauſe that which he certified by virtue of his 


othce, had the credit of a record. Oficium eſchatrie is 
the eſcheatorſhip. Reg. of Writs, fol. 259. b. "This office 
having its chief dependance on the court of wards, is now 
out of date. See 4 [n/?. fol. 225, "There was alſo an- 
ciently an eſcheator of the Jews, Clayſ. 4 Ed. 1. m, 7, 


| Cowell, edit. 1727. 
The father dieth, the | 


If the eſcheator ſeizes without cauſe, af;/e lies againſt 
him, and in the aſfiſe againſt him it ſhall be tried whether 
he had cauſe or not, and if the caufe be true or not. By, 
Aſſiſe, pl. 257. (256.) cites 24 Af. 7. 

feſcheator enters to the uſe of the King, where the King 
has no title, he is difſeifor, and a man may enter upon 
him where he ſo enters without office, Br. Entre Congea- 
ble, pl. 5. cites 35 . 6. 60. 

In affiſe the tenant faid that the land is ſeized into the 
hands of the King, and prayed that the eſcheator be exa- 


mined, who teſtified it, yet the afliſe ſhall not remain, 


| ' ber Houſe ; contra if he ſhews cauſe, and ſays that he ſeized 
And alfo for new treaſons, made fince ſuch grants of jura | 4 Ye ſp ſe, 


according to the cauſe, which others agreed ; and fo ſee 
a diverſity, where cauſe is ſhewn by the eſcheator, and no 
cauſe. Br. Aſjiſe, pl. 381. citesg H. 7.8, 

If efcheator takes my goods for the goods of F. S. who is 
outlaw'd, he is puniſhable by treſpaſs, but if he does ſo by 
colour of an office, finding my goods to be F. $.'s he is 
excuſable, becauſe he did it by colour of juſtice, &c, 
Kehw. 66. b. 20 Hl. 7. h | | 

Eſcheator was an ancient officer, ſo called becauſe his - 
office is properly to look to eſcheats, wardſhips and other 
caſualties belonging to the Crown. Co. Litt, 13. b. 

In ancient time there were but two eſcheators in England, 
the one on this ſide Trent, and the other beyond Trent, at 
which time they had jub-eſcheators. But in the reign of 
E4. 2. the offices were divided, and ſeveral eſcheators 
made in every county for life, and fo continued till the 
riegn of Ed. 3. And afterwards by the ſtat. 14 Ed. 3. 


} it is enacted by authority of parliament, That there ſhould 
| be as many eſcheators afſigned as when King Eqdw. 3. 


came to the Crown, and that was one in every county, 
and that no eſcheator ſhould tarry in his office above one 
year ; and by another ſtatute, to be in office but once in 
Co. Litt. 13. b. | | 
The Lord Treaſurer nameth the eſcheator. Co. Lit. 
x3-:5 | | | | 
How eſcheats ſhall be anſwered to. the King, S!, ae 
Scac. 51 H. 3. /t. 5. St. de Echaetor'. 29 Ed, 1. 
Eſcheators ſhall not commit waſte in wards lands, 
. 18. | | | 
Shall reftore iſſues of lands wrongfully ſeiſed, 28 Ed. I. 


c. 1 | 
The King's prerogative in eſcheats of biſhops tenants 


| and of felons, Prerog. Reg. 17 Ed. 2. /t. 1. c. 14. & 10. 


Eſcheators ſhall have lands ſufficient in the county to 
anſwer the King and his people, 4 Ed. 3. c. 9g. 5 £43: 
| 4: 


"Co bo 


There ſhall be a ſufficient number of eſcheators elected 
yearly by the Chancellor, &c. 14 £4. g. ft. 1.c. 8. 
Caſual profits to be anſwered according to the rate, 
28 Ed. 3. c. 4. 
| Shall take inqueſt of good jurors, &c. 34 Ed. 3. 13: 
23 H.6. c. 16. | EE 
Offices found ſhall be returned into Chancery, 36 


£4. 3. c. 13. 


Shall have 20. a year in land, 42 £9. 3, c 5. 12 
Shall 


FE-8-'L 
| Shall be removed every year, 46 E4. 3. 
Commiſlions ſhall go to inquire of the accounts of 
ſheriffs, eſcheators, &s. 6 H. 4. c. 3. Ee 
| No eſcheators to take inqueſts but of people returned 
by the ſheriffs, 8 H. 6. c. 16. | 
Lands ſeized not to be lett All a month after office re- 
turned, 761d. ; 
Shall return inquifitions within the month, 18 ZH. 6. 


Co . 

Eſcheator's fees, 23 H. 6. c. 16. 

Eſcheccum., Anno 24 Hen. 3. Inter abbatem S. Al- 
bani & Galfridum de Childwic & alios,——qued habuerunt 
venationem illam vi aut permiſſione anteeeſſorum predict 
abbatis vel per eſcheecum. "I'he Gloff, at the end of 
Matthew Paris, (where the pleadings are to be ſeen at 
large fol. 538. and 539.) interprets it {ncrepationem ab- 
batts, vetationem & interruptionem. But guere, if it may 
not rather ſignify by chance, from the Fr. e/cheor, to hap- 
pen or to fall out, and not of right ; as when S. S, ſtarts 
a hare in his own-lordſhip and purſues the chace through 
another's, in which caſe he needs no permiſſion, accor- 
ding to the law of huntſmen, Cowell, edit. 1727. 

Eſchequer, See Erchequer, 

Elchipare, To build or equip : Naves bene eſchipatas 
bonis & probis marinellis. Du Freſne. 

Eſcotiatio mozae, Paring off the turf of ſedgy or 
mooriſh ground for burning: Put autem foris fecerit in 
Foreſta Regis de viridi, frve per culpaturam, ſive per eſbran- 
caturam, five per foditionem turbarum, five per eſcoria- 
tionem mor, five per culpationem ſub nemore, &c, Rog. 
Hov. Annal. p. 784. 

Eſcuage, Scutagium, (from the French ecu, clypeus, 
a ſhield) Signifieth a kind of knight's ſervice, called ſer- 
vice of the ſhield, whereby the tenant is bound to follow 
his lord into the Scorch or JY1þ wars at his own charge ; 
for which ſee Chivalry, He who held a whole knight's 
fee, was bound to ſerve with horſe and arms forty days 
at his own charge ; and he who held half a knight's fee 
was to ſerve twenty days. But note, that eſcuage is ei- 
| ther wncertain, or certain  Eſcuage uncertain is properly 
oſcuage and knight's ſervice, being ſubje&t to homage, 

ealty, and (formerly) ward and marriage ; and ſo called, 
becauſe it is uncertain how often a man ſhall be called to 
follow his lord into thoſe wars, and what his charge will 
be in each journey. £Eſcuage certain 1s, when a certain 
rent is paid yearly in lieu of all ſervices, being no fur- 
ther bound than to pay his rent, called a night's fee, 
or the fourth part of a knight's fee according to his land; 

. and this laſeth the nature of knight's ſervice, though it 
hold the name of eſcuage, being in effe&t but ſocage. 
F. N. B. fol. 8. But ſee the ſtat. 12 Car. 2. c. 24. for 
taking away the court of wards and liveries, and turning 
all tenures into free and common ſocage. See Littleton, 
(ib. 2. cap. 3- And ſee Capite, Cruel, edit. 1727. 

* F#ſcuage allo is ſometimes taken for that duty or pay- 
ment, which they who held lands under this tenure, were 
bound to make to the lord when they neither went them- 
ſelves to the wars, nor provided one in their place. 
ATonaſiicon, 2 tom. þp. 99. Scutagium aſſiſum per regnum. 

Eſcuage is ſometimes called a reaſonable aid which was 
demanded by the lord of his tenants who held lands in 
knight's ſervice, viz. Conceſſerunt demino Regi ad mari- 
tandam filiam ſuam de omnibus qui tenent de domino Rege in 
capite de fingulis ſcutis 20 ſolidos ſolvendos. Matt. Paris, 
anno 1242. It was an uncertain duty till it was known 
how much ed the parliament would raiſe, but e/cuage 


certain is called ſocage. 

Eſcurare, 
guod quoties & quando neceſſe erit & opportunum difla foſ- 
fata noflra mundare, purgare, vel eſcurare, liceat nobis & 
ſucceſſoribus noflris totam aquam diftorum foſſatorum con- 
wvertere & transferre, Charta Thome Epiſcopi B. W, 
dat. 29 Octob, 4 Ed. 4.——Ex Colletaneis Matth, 
Hutton. $8. T. P. MS. 

Eſgliſe, (Fr.) A church ; in the old. books a law 
title or head. L£. Fr. Di. 

Eſingae, The Kings of Kent, ſo called from Ochta, 
ſurnamed &/e, the grandfather of King Ethelbert, 


o ſcour or cleanſe.——Proviſo inſuper | 


82S £P 

Evkectoles, (from the French eſcher, )-=—=Dicuit 
etiam (juratores quod latrones & eſkeCtores de terra de 
Morgannon intraverunt prediftam terram de Brekenhok,— 
Plactt. Parl. 29 Ed. x. Robbers or deſtroyers of other 
mens lands or fortunes. WneCes! 

_ Eskenage, The mayor and aldermen of Calais pe- 
tition the King to grant them the afliſe of wine, ale, 
beer, and bread, within the juriſdiction of the ſame town, 
called la eſkenage, Rot. Parl, 4 H. 4. 

Eskippamentum, Clauſ. 1 Ed. r. whereby the ſea- 
port towns were to provide certain ſhips. Sumptibus 
proprus & duplici eſkippamento, Sir Robert Cotton ren< 
ders it, double ſ#ippage, i. e. double tackle, or furniture. 
Cowe!!, edit. 1727, £4, 

Eskippeſon, Shipping or paſſage by ſea. Ce/te enden« 
ture faite parentre lui noble home Monſ. Thomas Beau- 
champ counte de Warwyke d'une parte, & John Ruſſel 
eſcuier d' autre parte, teſmoigne, &c, Et que le dit John 
aura eſkypeſon covenable pour ſon paſſage & repaſſage outre 
meer, as cuſtages le dit counte, &c, Done a Warwyke, 
2 fan. 50 Ed. 3. And Humfrey Earl of Bucks, in a 


deed, (dat. 13 Febr. Hen. 6.) covenants with Sir Phil. 


Chitwind, his lieutenant of the caſtle of Calais, to give 
him allowance for his ſoldiers ſkippeſon and reſkippeſony 
', e. paſſage by ſhip, and repaſſage, 

Elnecy, ( Xſnecia, dignitas primogeniti ) Is a prerogative 
given to the eldeſt coparcener, to chooſe firſt after the in« 
heritance is divided. Fleta, lib. 5. cap. 10. ſet. in divi- 
fronem. Salvo capitali meſſuagio primogenito filia pro dignitate 
zſneciz ſue. Glanvil, lib. 2.c. 3. Tus zſneciz, jus 
primogentture. Shene de verb. ſig. ſtat. Marlb. c. 9. calls 
it Enitia pars hereditatis. See Co. on Littl. f. 166. b. 

Elpealtare, {( Expeditare,) To expeditate, which in a 
proper old Engliſh term was called /awing of dogs, and was 
done two ſeveral ways ; either, firſt, by cutting off the 
three fore claws of the right foot ; or ſecondly, by cutting 
out the ball of the foot ; that ſo by either way the dogs 
might be diſabled from hunting or running hard. "This 
method of preventing miſchief from dogs neighbouring on 
a foreſt, was invented by king Henry 2. or at leaſt by him 
firſt injoined in the afliſe of Y/ood/tock, artic. 6. Nullus 
dominic3s canes abbatis & monachorum eſpealtare cogat, verum 
canes hominum ſuorum intra foreſlam manentium abbas & 
monachi eſpealtari faciant.——Cartular. Abbat. Glaſton, 
MS. Penes Magiſt. Clarges, nuper ex Ade Chriſti, f, 7, 
See Erpeditare, . | | | 
Clplees, (Expletia, perhaps from expleo,) Seem to be 
the full profits that the ground or land þ gen z as the 
hay of the meadows, the feed of the paſture, the corn of 
the arable ; the rents, ſervices, and ſuch like iſſues. The 
profits compriſed under this word, the Romans call pro- 
perly Acceſſiones ; nam acceſſiones ea generaliter omnia, quee 
ex re de qua agitur orta ſunt, veluti frufus, partus & 
omnis cauſa rei & quacungque ex re procedunt, And note, 


that in a writ of right of land, advowſon, or ſuch like, 


the demandant ought to allege in his count, that he or 
his anceſtors took the eſþlees of the thing in demand ; 
otherwiſe the pleading is not good, Termes de la ley. 
Dominus epiſcopus habebit omnia expletia & proficua de co- 
rona emergentia, Plac. Parl. 3o Ed. 1. Sometimes it 
ſignifizs the farm or lands themſelves, viz. Et pro eo guid 
predift. homines, & eorum animalia, per terras & paſcua 


mea & expleta eant & redeant abſque ullo ſervitio, Du 


Freſne. | | | 

Eſpervarius and Sparverius, (Fr. epervier) A ſpar- 
hawk, Char. Fore/te, cap. 14. Reddit. folut, Willielmo 
Talboys arm. ad manerium ſuum de Kyme pro omnibus ſer- 
vitiis ſecularibus unum eſpervarium vel 2s. per annum ad 


feftum fanai Mich. &c., Comput. Davidis Gefferon. 


ollect. Redd, de Wragby. Anno 35 Hen. 6 Dicunt 
quod Richardus de Herthall die quo obiit tenuit maneriunt 
de Poley in com. War. in dominico ſuo ut de feods per fide- 
litatem & ſervitium unius eſpervarii vel 2s. ad feſlum $S, 
Facobi, &c, Eſc. de anno 19 Ed. 2: num. 53. | 

Eſpicurnantia, The office of Sp/gurnel, or ſealer of 
the King's writs. The word ſpigurnellus, which Spelman 


and Du Freſue recite without interpreting, ſeems detorted 


from the Saxon /pþarron, to ſhut up or encloſe, Oliver de 
| St | Staundfird 
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Staundford, in 57 Ed. 1. Neld lands in Nettlebed, com. 
Oxon. per ſerjantiam eſpicurnantiz in cancellaria dmin 
Regis. Paroch, Antiq: p. 292, See Kennet's Gloſſary, 
181d. | 
Eſpouſals, (Sper/alia,) Are a contraft or mutual 
| Promiſe between a man ahd a woman to marry each 
other; and where _— may be conſummated, efpou- 
ſals go before them. nog or matrimony is faid to 
be an eſpouſal de preſenti, and a conjunCion of mati and 
woman in = conſtant focicty. Wod's Infl. 57. See 
Watrimony. | 
Eſquire, From the French ect, which ftgnifies a 
ſhield, from the Lat. ſcutum, from the Greek oxuro;, 
which ſignifies an hide, of which ſhields were anciently 
made, and afterwards covered; and here in the time of 
the Saxons, the ſhields were covered with leather, fo that 
eſquire was originally he who attending a knight in time 
of war, did carry his fhieſd, Whence he was called e/- 
euier in French, ſcutifer or armiger in Latin : howbeit 
this addition hath not along time had any reſpect at all to 


the office or employment of the perſon to whom it hath 


been attributed, but been merely a title of dignity, and 
next in degree below a knight. Thoſe to whom this 
title is now of right due, are, all the younger ſons of 
- noblemen, and the eldeſt ſons of ſuch younger ſons ; the 
eldeſt ſons of knights, and their eldeſt ſons ſucceflively : 
The > eſquires of the King's body : Thoſe that ſerve 
the King in any worſhipful calling, (to uſe Camden's 
words) as the ſerjeant chirurgeon, ſerjeant of the ewry, 
maſter cook, Sc. Such as are created eſquizes by the 
King, with a collar of SS. of filver, as the heralds and 
ſerjeants-at arms. The chief of fome ancient families are 
likewiſe e/quires by preſcription ; thoſe that bear any ſu- 
perior office in the commonwealth, as high-/herif of any 
county, who (as ſome hold) retains the title of eſquire 
during his life, in reſpect of the great truſt he has had 
of the poſſe commitatus ; he who is a juſtice of peace, has 
it, during the time he is in commiſhon, and no longer, 
if not otherwiſe qualified to bear it. Barriflers at law 
in the late aQts of parliament for poll-money, were rank- 
ed among e/quires, and ſo many wealthy men, (by rea- 


' ſon they were commonly reputed to be ſuch) and paid 


accordingly. In Walkngham's Hiſtory of Richard the Se- 
cond, we read of one Fohn Blake, who is ſaid to be juris 


apprenticius, and has the addition of ſcutifer there given 


him ; but, whether intitled thereto by reaſon of his pro- 
feſlion or otherwiſe, does not appear. See Camd. Brit, 


f- 111. and 2 1nff. fo. 595. 

A principe fiunt armigeri vel ſcripto vel ſymbols vel mu- 
nere. Scripto, cum Rex fic quenpiam conſlituerit, Symbolo, 
guum collum ergo alicujus argenteo ſigmatico (hoc o/ torque ex 
SS. confefio) adornaverit, eumve argentatis calcaribus (ad 
_ diſcrimen equitum, qui aureis ufi ſunt) donaverit. Tales in 
occidental: Anglie plaga (ut aliquands didic in conventu rei 
antigue ſtudioſerum) white ſpurs dicti ſunt. Munere, cum 
ad munut quempiam evocaverit, vel in aula vel in repub. 
armigero defignatum : Cujuſmodi multa hodie, patribus noſ- 
tris incognita, Fnter armigeros gui fiunt (non naſcuntur) 
primarii habentur quatuor illt armigeri ad corpus Regis (eſ- 
quires of the body) quos & equitum filiis primogenttis ante- 
ponendos aſfſerunt. Thus the learned Spelman, in whoſe 
Gleſſarrum you may find mention of another ſpecies of 
eſquires, viz. ſquier born de quater cotes, 

Omnibus Walterus de Pavely miles filius quondam 
Reginaldi de Pavely ſalutem. Noveritis me obligari Rogero 
Aarmion filio quandam Philippi Marmion omnibus diebus 
vite ſue in una roba cum pellura de ſefta armigeorum 
meorum annuatim ad feſlum nativitatis Domini percipiend, 
fine aliqua contradidtione wel retractione mei vel haredum me- 
orum aut aſſignatorum. Ad quam quidem ſolutionem vobe 
predicte cum pellura annuatim ad terminum ſupradictum 
fadeliter per ſolvendum obliga me & heredes meos, bona & ca- 
talla nojira mobilia & immobilia, ubicungque fuerint int enta 
in maneriis meis in hundredo de Weſtbury arms vel 
extra, &c. fine dat. Ex codice MS, penes Gul. Dugdale 
Mil.. Cowell, edit. 1727. + 

Camden, in his Brit. fol. 111. having ſpoken of 
knights, hath theſe words of eſquires, Hits proxtmi fuere 
' ermigert, qui & ſcutifert homineſque ad arma difti, gui vel 


| 


| H. 1. Reg. Angl. ca. 17. See Aflart, 


' It 5s as much as excu/atio with the Civihans, 


LY 
+ - 


' mare, whereby the defendant ſhall have forty days, 
. ſecond, De terra ſanfta, where the defendant ji 


| 
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vel a clypeis gentilitiis quee in nobilitatis inſignia geflant ; vel 
qui principibus & majoribus illis nobilibus ab armis erant, ny). 


men traxerunt, &c. Hotoman, in: the ſixth chapter of 


his Diſputations upon the Feuds faith, that thofe which the 
French call eſquires, were a military kind of vaſſals, ha- 
ving jus ſcut?, that is, they bear a ſhield, and in it the 
enſigns of their family, in token of their gentility or 
dignity. Cowell, edit. 1727: : 

Eſquires of the king, Are ſuch who have the title 
by creation : Theſe, when they are created, have pur 
about their necks a collar of SS. and a pair of filver fpurs 
is beſtowed on them: And they were wont to bear be= 
fore the Prince in war, a ſhield or lance. TFhere are 
four eſquires of the King's body, to attend on his Ma- 
jeſty's perſon. Camb. 111. : 

Efarrum, Exartum, Allartum, A/art, or woodland 
broke up or ploughed. ——Placitum quoque' foreſtarum te 
eſlartis, de cefione, de combuſtione, de venatione—— Leg. 


Eſfſendi quietum de tolonio, Is a writ that lieth for 
citizens and burgeſles of any city or town, that hath a 
charter or preſcription to exempt them from toll through 
the whole realm, if it happen the ſame to be any where 
exaCted of them, F, N. B. 226. Reg. Orig. fel. 258, 

ECloin, (Efonium, Fr. Exoine) Signifies the allega- 
tion of an excuſe for him that is ſummoned, or ſought 
for to appear, and anſwer to an action real, or to per- 
form ſuit to a court-baron, upon juſt cauſe of abſence : 
The cauſes 
that ſerve to eſfoin any man, ſummoned, are divers, yet 
drawn chiefly to five heads ; whereof the firſt is, Ultra 


The 


all have 
a year and a day, and theſe muſt be Jaid in the begin= 


ning of the plea, The third, De mals ventendi, which 
is alſo called, The common eſſoin. 'Fhe fourth is, De ma- 
lo lefti. And the fifth, De ſervitio Regis, For further 
knowledge of theſe, I refer you to Glanwile, in his whole 
firſt book, and Bradon, hb. 5. tract. 1. per totum, and 
Britton. ca. 122, 123, 124, 125. and Horn's Mirrour 
of Fuſtices, lib. x. cap. de Efjoins, who maketh mens. 
tion of ſome more eſſoins touching the ſervice of the 
King Celeſtial, and of ſome other points not unworthy 
to be known. Of theſe 2/o;ns you may read further in 
Fleta, lib. 6. ps 8. & /eg. And that theſe came to 
us from the Normans, is well ſhewed by the Grand Cuſto= . 
mary, where you may in a manner find all ſaid that our 
lawyers have ſpoken of this matter. Cap. 39, 40, 41, 
42, 43, 44, 45+ Cowell, edit. 1727. 

Eoin de malo lecti, Is when the defendant. is fick 
in bed, | | 

Eſſoin de malo veniendi, Is when the defendant is 
infirm in body, and not able to come. 

Elſoin per ſervitium Regis, ls when the defendant 
is in the King's ſervice. 

Eſſoin de malo villae, Is when the defendant ap- 
pears in court the firſt day, but departed without plead- 
ing, and being afterwards ſurprized by ſickneſs, or any 
other infirmity, cannot attend the court, but ſend 
two eſſoiners, who _ proteſt in court that he is 
detained by ſickneſs, in ſuch a village, that he cannot 
come, prolucrari & pro perdere ; and this muſt be ad- 
mitted for full proof, without any further ſurety, for 'tis 
incumbent on the plaintiff to prove whether the efſoin 1s 
true or not, 

Eſſoia de terra ſancta, Was an expedition to the 
Holy Land, viz. to Feruſalem. ; | 

Eſoin de ultra mare, Was when the defendant is 
beyond ſea. | 

Burghill brought a gquare impedit againſt the defen- 
dants. The writ was returnable rres Mich. 5 Fill. & 
Mar. at which day the defendant G:bbons caſt an efloin, 
which was not adjourned. "Then the archbiſhop of York 
caſt an efloin, which was not adjourned. Upon which 
the defendants entred a non proj. againſt the plaintit?, 
which upon motion in Z:ary term laſt was ſet aſide, be- 
cauſe the eſloin of the archbiſhop of York, for the non- 
adjournment of which the plaintiff was nonſuit, was 
ill caſt, the efſoin of Gibbons not being adjourned, fo that 


tlie 


ES 4: 


the archbiſhop had no day in court to caſt an eſſoin ; up- 
on the ſetting aſide of which non prof. the record was 
made right, and the proceedings were in this manner, 
viz, the writ was returnable tres Mich. 5 Will. & Mar. 
at which time Gibbons was efſoined, which was adjourned 
to craſl. Martin. then the archbiſhop caſt an efloin, 
which was adjourned to Ofab. Hilar. and at Oftab. Hi- 
lar. the two other defendants were not eſlvined, but 
made default; then the plaintiff ſues a poxe againſt them, 
to ſhew cauſe why they made default, returnable Oabis 
purificationis, at which day iſſued an alias pone, - which 
was continued until the firſt return of laſt ZZilary term ; 
at which day the biſhop of Carli/le caſt an efſoin, which 
was adjourned to guinden. paſche ; at which day the uni- 
verſity caſt an efloin, to which the plaintiff entered a 
challenge upon the eſloin roll, and the defendant demur- 
red to the challenge, and the eſfoin was quaſhed by the 
court, becauſe an eſloin is an-excuſe of the appearance of 
the party ; now a corporation cannot appear, and therefore 
cannot caſt an efſoin, nor enter itito recognizance. Bend. 
121. 21 Ed. 4. 79. And now ſerjeant Gou!d moved, that 


the archbiſhop of York might have an eſfloin, his former | 


eſſoin which he caſt being adjudged ill upon the ſetting 
aſide of the non prof, and ſo he had not had any eſloin. 


And per curiam, he ſhall have an eſfoin, for the courſe | 


of the court is, that an efſoin may be caſt at any time 
before a ne recipiatur is entered ; and the reaſon of the ir- 
regularity of the firſt eſſoin of the archbiſhop (which was 
ſet aſide for that cauſe) proceeded from the plaintiff's own 
fault, viz. the non-adjournment of the eſloin of Gibbons, 
upon which he might have been nonſuit; but where 
there are ſeveral defendants, and one of them caſts an 


eſſoin, which is challeriged, and upon demurrer the chal- 


lenge is allowed ; the others have no day in court to 
caſt an efſoin, becauſe idem dies datus ef! to them all ; but 
all the defendants may join in efloin if they pleaſe, or 
any two of them may have ſeveral effoins. And by 
Powell junior Juſtice, it is not error, to allow an efloin 
Where it does not lie, but it is error to deny an effoin 
where it does lie; and (by him) it is not error to allow 
two cfloins. But Powell ſenior Juſtice ſeemed to doubt 
of this latter point, becauſe it is within the act of fourch- 
ing by efſoins. And Powell junior Juſtice cited the caſe 
of one S/ay, where an eſfoin was caſt for the defendant 
at ni/i prius, which the plaintiff challenged, becauſe an 
attorney was entered upon record, and the challenge was 
allowed, and judgment peremptory was given, and upon 
error brought, it was affirmed in B. R. becauſe it was in 
nature of a departure in deſpight of the court z which 
caſe, as well all the court, as the ſerjeahits at the bar, 
remembered. £4. Raym. Rep. 78, 80, Eaſt. 8 IVill. 3. 


Burghill v. Archiep. Ebor. Epiſcop. Carlidl. Gibbons & | 


Univerſitat. Cantat”. | | 
After iſſue joined there ſhall be but one efloin, Se. 
Marleb. 52 H. 3. @ 13. my | | 

Effoin need not be ſworn to in the county or court- 
baron, St. Marleb. 52 H 3. c. 20. 

Lies rot after appearance in aſflizes, attaints, and ju- 
ris utrum, 8t. Weſtm, 1. 3 Ed. 1. c. 42. nor (ſhall the 
plaintiffs have eſfoin, St. Jim. 2. 13 Ed. 1. c. 28. 


{ 


——— 


Parceners and joint-tenants ſhall not fourch by efloin, 


St. Wet. 1. 73 £4. tc: 43 © | 
Nor husbind and wife, St. Glouce/t. 6 E4. r. c. 10. 
Eſfoin de ultra mare may be challenged before the juſ- 
tices, for that the tenant was within England the day of 
the ſummons, and three weeks after, St. 7/2, 1. 3 Ed. 
Xt. 6.44: | 
| On Gilure of warranting an effoin 4: orig Regis, 
the defendant ſhall pay cofts, S?. Glouc. 6 Ed. 1. c.8. 
Eſſoin does not lie in aflife in J/ales, St. Wall. 12 
Ed. 1. : 
_ No efloin lies for an appellor in any caſe, 13 Eg. 1. 
C. 12. , 
De malo lei may be challenged, for that the tenant 
is not ſick, St. We/tm. 2. 13 Ed. 1. c. 17. 
Shall not lie in a writ of right between two claiming 
by one deſcent, St. Jim. Ed. x. c. 17. 
After iflue joined an effoin ſhall only be allowed at the 
firſt day wn St, We/tm. 2. 13 Ed. ti. c. 27. | 
V or, | | 


In what caſes eſloins lie, and in what not, St. Z/:ing 
12£4.2. /, 2. 


In what caſes efloin de ſervitio Regis lieth not, S', de 


Viſu, &c. incerti temp”. | 
"Effin de ſervitio, &c. and protection does not lie in 


attaint or in aſliſe of novel difleifin. 5 £2, 3. c. 6. 


In debt againſt divers executors, they ſhall not fourch - 


by effoin, 9 Ed. 3.4. r. c 3. | 

For more learning concerning ejjoins, ſee 10 Vin. Abr, 
tit, Efſoins.. 
_ Eſffoihs and pwffers, Words uſed in tat. 32 77x. 8. 
cap. 21, See Pyoffcr. Ty 

Eſonio de mals leti, Is a writ direted to the ſhe- 
riff, for the ſending of four lawful knights to view one 
7 hath /ained himſelf de malo leffi, Reg. Orig. fol. 


Eſtabliſhment of dower, Seemeth to be the aſſurance 
of dawer made to the wife by the husband, or his friends, 
before or at marriage; and aſflignment is the ſetting it 
out by the heir afterwards, according to the &/abli/bment. 
Britton. cap. 102 & 103. | 

Eſcache, (from the old Fr. e/facher, to faſten) Is uſed 
for a bridge, or ſtank of ſtone and timber. Cowell, edit. 
1527. E: 

Eltandard, See Standard,  _ 

Eſtate, May be deduced from the French word etat, 
conditio, and fignifieth that title or intereſt which a man 
hath in lands or tenements; as eſtate ſimple, otherwiſe 
called fee-/imple; and eſtate conditional, or upon condi- 
tion, which is as Littleton ſaith, lib, 3. cap. 5: either by 
condition in deed, or upon condition in law : Eſtate upon 
condition in deed is, where a man by deed indented in- 
feoffeth another in fec, reſerving to him and to his heirs 


| yeatly a certain rent payable pt one feaſt, or at divers, up- 
.on condition, that if the 


ent be behind, &c, that it 
ſhall be lawful to the feoffor, and to his heirs, to enter 
into the lands or tenements, &c. Eſtate upon condition in 
law, is ſuch as hath a conſideration in law annexed: to 
it, though not ſpecified in writing : For example; if a 


man grant to another by his deed the office of parkerſhip 


for term of his life, this 195g is upon condition in the 
law, or implied by law, 
well and truly keep his park, Cowell, | 

Eſtate fignifieth ſuch inheritance, freehold, term for 
years, tenancy by ſtatute-merchant, ſtaple, elegit, or the 
like, as any man hath in lands or tenements. Co. Lit. 
345. Eſtates are zeal, of lands, tenements, &c. or per- 
ſonal, of goods or chattels ; otherwiſe diſtinguiſhed into 


freebolds, that deſcend to the bheit, and chattels which | 


go to the executors. 
Under this head it js thought proper to treat, 


I. Of eſtate in fee-ſimple, 
LE. Of eſtate in tail, 


I. Of effate in fee-fimple; 

An eſtate in fee-ſimple is an eſtate in lands, tene- 
ments, lordſhips, advowſons, commons, eſtovers, and 
all hereditaments, to-a man and his heirs for ever : Alſo 
where a corporation ſole or aggregate are capable of hold- 
ing in ſucceſſion, and lands are given to them and their 
ſucceſſors, they are ſaid to have a fee-fimple, Lit. ſee. 
I. Co. Lit. 4. a. 2 Bac. Abr, 249. 

It was a common practice among the northern nations 
that invaded the Roman empire, for the lords, who held 
great diſtrias, to give lands to ſuch perſons. as had beha- 
ved themſelves well in the wars, ſometimes for life only ; 


and when they married their daughters to any of thoſe 


ſoldiers, who were uſually their vaſlals or tenants, they 
gave the lands to them and the iſſue of that marriage, 
which brought in the notion of ſucceſſion amongſt us. 
Digb. lib. 1, tit. 1, How from this notion of ſucceſſion 
a fee-ſimple aroſe by lettieg in all heirs, whether lineal or 
collateral, to the excluſion of the aſcending line, baſtards, 
and the half-blood, and why the male line was preferred, 
ſee title Deſcent, 


9 C | Lord 


c. if the pre ſhall fo long | 
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Lord Czke divides fee, which he ſays ſignifies the ſame 
with inheritance, into fee-fimple or abſolute, conditional 
and qualified, or baſe. Co. Lit. 21. b. And fee-ſimple, 
which is the moſt ample eſtate of inheritance, may be in 
things real, perſonal, or mixed ; real, as in lands or te- 
nements ; perſonal, as when an annuity is granted to one 
and his heirs; mixed, as when an earl is created of ſuch 
a county. Co. Lit. 1, b. 2. a. 


- 


1. Who may purchaſe or inherit an e/late in fee-ſimple. 

2. Of the import of the word heir, which creates an eſtate 
mm fee-fuimple ; when it is a word of limitation, and when a 
word of purchaſe. 

t. TVho may purchaſe or inherit an eſlate in fee-/imple. 


An alien cannot purchaſe any lands in England ; the 


reaſon is, becauſe every perſon is preſumed to have a na-. 


tural and neceffary allegiance to that ſociety that firſt 
protected and preſerved him ; and therefore he cannot 
pay any allegiance to any other ſociety, unleſs he be af- 
terwards received into it. Vaugh. 227, 291. 7 Co. 16, 
17s 18, Dyer > 4 pl. 8. See Alien, 

All perſons attainted of treaſon or felany are incapable 
of purchaſing ; felony, by the ancient feudal law, being 
a crime for which a vaſlal forfeited his feud to the lord, 
becauſe he breaks his oath of fealty in the higheſt manner, 
his body, with which he had engaged to ſerve the lord, 
being forfeited to the King ; and his blood is ſaid to be 
corrupted, becauſe no man can reprefent his perfon, that 
_ perſon itſelf being forfeited by the law, and the note of 
infamy reſting upon his family ; ſo that no repreſentative 
of his can be received to do any feudal ſervice: for the 
greater terror of all offenders, therefore, ſuch tenant dying 
without heirs, the land is in the lord by eſcheat; but if 
the tenant commits treaſon, the lands are forfeited to the 
| King, becauſe there is an exception in the oath of fealty 


that ſaves his allegiance to the King ; ſo that if he forfeits | 


his allegiance, even thoſe lands held of another lord are 
forfeited to the King ; for the lord himſelf cannot give out 
lands, but upon that condition, as appears by the reſer- 
w_ in we oath. 2 Bac. Abr, 249. Rog Lit. 8, a, 
ee Dig. Feud, lib. 2, tit. 23, 24. Vigellins 242, 350. 
Spelman's Glofſ, 214, 215. A ws ” 
If a man beattainted of felony, and after purchaſe land, 
_ and dies, the King ſhall have it by his prerogative, and 
not the lord of the fee ; becauſe his perſon being forſeited 
to the King, he cannot purchaſe but for the King. Co. 
L825; -: h 
If the father be attainted, and dies during the life of 
the :randfather, yet the ſon ſhall not inherit the grand- 
father, becauſe he muſt repreſent his father, who cannot 
be repreſented ; but if the grandfather be ſeiſed in tail, 
and the father be attainted of treaſon ſince the 26 FH. 8. 
and dies in the life-time of the grandfather, the ſon ſhal] 
inherit the grandfather ; for the ſon is heir per formam 
dont to the tail, which is originally not forfeitable, and by 


that ſtatute, the father only forfeits the lands and right | 


that he hath in him. Co, Lit. 8. 

If a man attainted be pardoned by a& of parliament, 
he is totally reſtored and inheritable to all perſons ; but if 
he be pardoned by charter, he may thenceforth purchaſe 
lands, but cannot inherit his former relations ; for the 
King's charter cannot alter the law, or take away the 
right of others, or reſtore the relation that was loſt, 
Co. Lit. 8. 

If there be grandfather, father and ſon, and the father 
be attainted, the ſon cannot inherit the grandfather, be- 
cauſe the father cannot be repreſented ; but if the father 
be attainted, two brothers may inherit each other, becauſe 
there is no diſability in the one to be repreſented, or in 


the other to repreſent; if the father be attainted, the ſon. 


may inherit the mother ; if the eldeſt ſon be attainted, and 
the father die in the life-time of ſuch eldeſt ſon, the 
younger cannot inherit, becauſe there is the line of the 


elder brother in being before him ; but if the eldeſt ſon | 


_ dies in the life-time of the father without iſſue, the 
younger brother ſhall inherit ; but if he leave iſſue, nei- 


——_ 


4 


__ 


NPE 


_—— 


_ 


ET 
ther the iſſue nor younger brother can inherit, Ny 
to 170. Co, Lit. 8. 4 Leon, pl. 21. 
Dyer 48. | | | | 
All cuſtomary eſtates are within this rule, unleſs there 


158 
Mb. pl. 575. 


| be ſome particular cuſtom to the contrary, as in pavel. 


kind, becauſe the perſon is civiliter mortuus by the attain- 
der, and therefore is diſabled to have or hold any eſtate, 
. or to have w_ property in any thing ; and therefore if 
a perſon be ſeiſed in fee of a copyhold, and be attainted 
of treaſon or felony, the copyhold is in the lord without 
any preſentment of the homage, becauſe it is againſt the 
nature of a court-baron to inquire of criminal matters or 
offences, againſt the King, and ſuch homage is at the will 


| of the Jord, and often influenced by him ; but if a copy- 


holder be convicted of felony and preſented by the homage, 


| by ſpecial cuſtom, the eſtate may be forfeited to the lord 


but this is only by the ſpecial cuſtom, ſince the copyholder 
is not diſabled by the conviction to hold the eſtate, as he 
is if he were attainted ; and therefore ſince it is by the 
cuſtom only that ſuch forfeiture accrues, it muſt be in the 
manner in which the cuſtom has ſettled it, which is by 
preſentment of the homage ; but if a copyhold is granted 
for life, and by another copy the reverſion is granted to 
another, habendum after the death of the firſt copyholder, 
or ſurrender, forfeiture, or other determination . of the 
firſt eſtate, the firſt copyholder commits murder, and is 


| thereof attainted, and the King pardons the murder and 


the attainder, and all forfeitures thereby ; in this caſe he 
in the reverſion is intitled to the eſtate, for the King 
cannot have it for the baſeneſs of the tenure, ſince he 
cannot be tenant at will to any perſon, and the lord 


| Cannot have it becauſe he cannot be tenant to himſelf z 
| therefore the particular eſtate of tenant for life being ex- 


tinguiſhed, the reverſion immediately commences. Pol- 
lex. 617. 2 Keb. 451, 456. 2 Vent. 38—9. 2 Brownl, 
118, See Co. Cop. ſett. 58. cont. 

A baſtard cannot inherit ; but if he hath got a name 
by reputation, he may purchaſe by it, for all ſurnames 
were Originally acquired by reputation, Co, Lit. 3. b, 


| See Baltard, 


As for Fews, they were tranſlated from Roan, by 
William the Conqueror, ob numeratum pretium, and were 
allowed by ſeveral Kings after the Conqueror, becauſe 


they dealt with one another chiefly for money, and 


ſo drew a great deal of money into the kingdom, which 
they let out to Chriſtians on uſury, and were taxable ta 
the King at his pleaſure. Richard the Fir/t erected 2 
court where all their real and perſonal eſtates were regi- 
ſtred ; which all, upon the death of any Few, came ta 
the King, but was redeemable by his children, paying 
their fines, and all the children equally inherited ; the 
wives ſued for dower in this court, and could not ſue at 
Common law for -it ; and therefore if a Few born in 
England took to wife a Few alſo born in England, it the 
husband was converted to the Chriſtian faith, and pur- 
chaſed lands, and enfeoffed another and died, the wite 
could not demand dower at Common law againſt a 
Chriſtian. 2 Bac, Abr. 251. | | 

As to papiſts, the ſtatute 11 & 12 //il. 3. cap. 4- 
diſables all perſons, who after the 29th day of September 


1700, attaining the age of eighteen years, do not within 


ſix months after take the oaths, &c. to inherit, or 
take by deſcent, deviſe, or limitation, &c. any lands, te- 
nements, &c, and that during the life of ſuch papiſt, or 
until he or ſhe do conform, the next of his or her pro- 
teſtant kindred ſhall hold and enjoy the ſaid lands, with- 
out being accountable for the- profits, ſubje&t to wilful 
waſte ; and that from the 1oth day of 4pril 1700, all 
papiſts ſhall be difabled to purchaſe any manors, lands, 
&c. and that all eſtates, terms, intereſts, &c. made, ſut- 
fered, or done, to or for their uſe, benefit,. truſt or be- 
hoof, mediately or immediately, ſhall be utterly void to 
all intents and purpoſes, 

A monſter not having human ſhape cannot purchaſe or 
inherit, but an hermaphrodite ſhall inherit or purchaſe 
ſecundum prevalentiam ſexus incaleſcentis ; one born deaf 
and dumb may inherit ; ſo my ohe born deaf, dumb and 
blind, becauſe it is for their advantage ; but they cannot 


contraQ, becauſe they cannot underſtand the ſigns of con- 


tracting ; 


EST 


trafting z an infant, an ideot, and a perſon of nn ſant | 


memory may inherit, becauſe the law, in compaſſion to 
their oy infirmities, preſumes them capable of pro- 


perty ; ſo alſo an infant or a perſon of non ſane memory 


may purchaſe, becauſe it is intended for his benefit, and 
the freehold is in him till he diſagree thereto, becauſe an 
agreement is preſumed, it being for their benefit, and 
becauſe the freehold cannot be in the grantor, contrary to 
his own act, nor can þbe in abeyance, for then a ſtranger 
would not know againſt whom to demand his right; if 
at full age, or after recovery of his memory they agree 
thereto, they cannot avoid it; but if they die during mi- 
nority or lunacy, the heirs may avoid it; for they ſhall 
not be ſubject to the contracts of perſons who wanted ca- 
pacity to contract ; ſo if after his memory recovered, the 
lunatick or perſon xn compos die without agreement to the 
purchaſe, their heirs may avoid it. Co. Lit. 8. 1 In}t. 2. 
2 Vent. 303. See Jntant and Jdeot. 

A. feme covert is capable of purchaſing ; for ſuch an 
act does not make the property of the husband liable to 
any diſadvantage, nor does it ſuppoſe a ſeparate will or 
power of contracting in the wife ; but here the will of 
the wife is ſuppoſed the mind of the husband, ſince no 
man is ſuppoſed not to aſlent to that which is for his be- 
nefit ; but in this caſe the husband may diſagree, and it 
ſhall avoid the purchaſe ; for ſince husband and wife, ac- 
cording to the inſtitution of martiage, are reckoned one 


perſon, they can have but one will, and that muſt be_ 


ſeated in the husband, as fitteſt to govern, therefore the 
ſupreme direction of all affairs in his family muſt belong 
to him ; but if he neither agrees nor diſagrees, the pur- 
chaſe is good, for his conduct ſhall be eſteemed a tacit 
conſent, fince it is to turn to his advantage z but in this 
caſe, tho* the husband ſhould agree to the purchaſe, yet 
_ after his death ſhe may waive it; for having no will of 
her own at the time of the purchaſe, ſhe is not indiſpen- 
fibly bound by the contract, therefore if ſhe does not, 
when under her own management and will, by ſome act 
expreſs her agreement to ſuch purchaſe, her heirs ſhall 
have the privilege of departing from it. 1 nf. 3. a. 
2 Bac. Abr. 252. But the Queen Conſort, as ſhe is a 
woman of greater dignity than any other of her ſex in the 
kingdom, ſo ſhe hath greater privileges than any of them, 
for ſhe is conſidered by the law as a perſon exempt from 
| the king, and hath ability to purchaſe and grant without 
him ; which oeconomy ſeems to be introduced as well for 
the greater ornament and grandeur of the monarchy, by 
enabling the Queen to ſupport and keep a court of her 
own, as to encourage princes to court the alliance of our 
princes by marriages attended with ſo much eaſe and 
dignity. 2 Bac, Abr, 252, | 


2. x 4 the import of the word heir, which creates an eſtate 


in fee-ſumple ; when it is a word of limitation, and when a 


word of purchaſe. | 
If land be given to F.S. and his heirs, F.S. can claim 


it, becauſe he is particularly named ; and whoever can 
make himſelf heir to F. S. that is, can ſupport the cha- 
racer of a legal repreſentation to F. $. may claim it alſo 
by the words of the gift ; but if land be granted to F. S. 
for ever, no perſon can ſtand in his place after his death, 
.or claim any intereſt, becauſe the party that is next of 
kin by the law cannot bring himſelf within the words of 
the conveyance. Co. Lit. 9. | | 

It is therefore a general rule, that nothing but the 
word heir will create a fee, for it ſignifies ſuch a neareſt 
of kin, with all other legal qualifications that are nece(- 
farily required in all perſons that repreſent or ſtand in the 
place of another, by the Engi1fh law ; but this general 
rule has theſe following exceptions, Co. Lt. 9g. 

For if the father enfeoff the fon, to hold to him and 
his heirs, and the ſon enfeoffeth the father as fully as the 
father enfeoffed him ; this conveyance paſleth a fee to the 
father, for when the aCt of diſpoſal relates to another 
thing, that thing becomes in a manner part of the diſpo- 

 fition ; for in ſuch caſes the mind is carried to the notion 
of an heir as truly and ſurely as if the word had been 
in the inſtrument itſelf ; fo that there is a great difference 
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between this caſe and the caſe where other words are ſub- 
ſtituted inſtead of the word heir; for ſcarce any other 
word can expreſs all the notions that make up the idea of 
an heir; but where there is a relation to a legal heir, it is 
the ſame thing as if it were expreſſed in the conveyance 
itſelf, becauſe the word is to put us in mind of the thing 
which is done already by the relation ; for as we ſay 
not only, that is certain, which is fo in itſelf, but that 
alſo which by ſome other ſtandard is reducible to a cer- 
tainty ; ſo we ſay, that not only that conveyance hath 
force, which hath words in it to anſwer the intent of 


the party, but that alſo which borrows ſtrength from any + 


other thing to anſwer the ſame deſign ; and this will ap- 
pear plain by the following inſtances. 2 Bac. Abr. 252. 
By a fine come ceo, Ec. a fee-ſimple will paſs without 
the word heirs, becauſe it hath relation to a precedent 
feoffment, which is ſuppoſed to paſs the fee. Co. Lit. 9. 


If the lord releaſes all his right to the tenant, the ſeig- 


niory is extinCt without the word heirs ; for this inſtru- 
ment 1s to diſcharge the eſtate of the tenant, and there- 
fore has a neceſflary relation to the eſtate, which the lord 
hrſt created, and conſequently it refers to thoſe words 
= = the orignal of the eſtate gave him a fee-ſimple, 

+ 

If there be two coparceners, and one of them releaſes 
all her right to the other, without the word heirs, this 
paſſes a fee ; for each coparcener till partition is ſeiſed of 
the whole eſtate in fee, tho' each of them hath right or 
legal demand to the fee of a moiety only ; when there- 
fore one releaſes all her right, it hath a neceſſary relation 
to the eſtate whereof the other is ſeiſed, and to which 
the hath a right, which is the fee. Co. Lit. 9. | 

If there be two jointenants, and one releaſes to the 
other, this paſſeth a fee without the word heirs, becauſe 
it refers to the whole fee which they jointly took, and 


are poſleſſed of by force of the firſt conveyange ; but te- 


nants in common cannot releaſe to each other, for a re- 
leaſe ſuppofeth the party to have the thing in demand 
but tenants in common have ſeveral diſtin& freeholds, 
which one cannot transfer to the other without the ſo- 
lemnity of livery. Cs. Lit. 9. 200. b. 

A common recovery is in nature of an aCtion com- 
menced, and judgment upon it, and therefore paſleth 
without the word heirs; for it hath relation to a precedent 
right in the recoveror, which muſt be ſuppoſed a right of 
the fee, Co. Lit. g. | | 

If one coparcener grants a rent to anothefr for owelty 
of partition, the grant is good without the word herrs 3 


for coming in recompenc? of an inheritance, it has a 
plain relation to the inheritance departed with as if the 


word heirs had been in the gift. Co. Lit. 9. en 

A reſtitution to a perſon attainted and pardoned will 
not paſs a fee without the word heirs ; for ſince the party 
forfeited the eſtate, the reſtitution is in nature of a new 
grant ; and here are no words that create a neceſſary re- 
lation to that fee which the perſon formerly attainted 
had, for he may be reſtored to his eſtate during his own 
life. Co. Lit. 9g. b. | 

Where a man is called to parliament by writ, the in- 
heritance is in him without the word heirs, becauſe the 


writ is in nature of a citation to appear at the court of 


parliament, and the heir cannot be cited to appear, and 
therefore there is no mention made of him ; but yet in 
ſuch caſe the peer hath an inheritance. 1 [n/?. 9g. 6. 
There are ſome ſpecies of fees that are expreſfled without 
the word heirs; for the words whereby they are created 
do ſignify inheritance, with ſome other notion ever and 
above, not expreſſed by the word heirs; as the word 
frankmarriage ſignifies an inheritance given in confide- 
ration of marriage, which being for the peopling of the 
country had ſeveral privileges annexed to it ; ſo frank- 
almaigne ſignifies an inheritance devoted to God, which 
was mightily favoured by the ſuperſtition of ancient times; 
likewiſe if a feoffment or grant be made by deed to a 
mayor and commonalty, or any other corporation aggre- 
gate of many perſons capable to purchaſe, they have a 
fee-ſimple without the word ſucceſſors, becauſe in judg- 
ment of law they never die; for the ſame reaſon, if 


| lands are given to the King by deed inrolled without the 


word 
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> 

There are likewiſe particular kinds of Jaws withitr the 
kingdom, that allow of the transferring of inheritances 
without the word heirs; as the law of the foreſt, which 
dependeth on the mere pleaſure of the King, and not on 
the ſolemnities and forms of a contract; and therefore, if 
the King granted an aſlart at a juſtice's ſeat, habend' & 
tenend” for in perpetuum, the party had a fee._without the 
word heirs, inaſmuch as the King had ſignifed his plea- 
ſure, that the party ſhould have the privilege of tillage 
for ever. Co. Lit. 10. a. 

In wills and teftaments, where the mind of the party 
appears to transfer a fee, for the mind of dying perſons 
delivered in hafte ought to receive a benign interpretation, 
Co. Lit. g. See Devile, Wills. | 

As to the word heir being a word of purchaſe, the firſt 
rule to be obferved is this, that where the anceſtor takes 


an eſtate for life, and a limitation is afterwards made to 


his right heirs, there the anceſtor has the reverſion cxe- 
cuted in himſelf, and the right heirs are no purchaſers ; 


as if a leaſe foy life be made to A. remainder to the right 


heirs of A. ſuch remainder is executed in A. and he may 
orant it over; but if a leaſe for years be made to A. re- 
mainder to the right heirs of A. this is a contingent re- 
mainder to the right heirs of A. and 4. himſelf takes 
nothing by ſuch limitation ; and the reaſon of the dif- 
terence is this ; in the firſt caſe A. having an eſtate for life 
is ferffatus within the ſtatute Dua emptores, &c, and con- 
 ſequently capable of performing the feudal ſervices ; and 
then to make the right heir a purchaſer would be to ſuſ- 
pend the ſervices of the feud during the life of 4. who is 
capable of performing them ; which would apparently 
tend to the weakening of the tenure and ſtate of the king- 
dom ; and therefore ſuch interpretation ought to be ma, # 
as beſt ſupports the tenure, when the words will bear both 
ſenſes ; for if after ſuch limitation to the right heirs of 
tenant for life, he ſtill continued but barely tenant for 
life, he would not be in the homage .of the lord ; nor 
would he be obliged to venture his life in the wars for 
ſuch eſtate; and he in remainder would not be obliged to 
do the feudal ſervices, becauſe during the life of the te- 
nant for life he has no intereſt in the land, becauſe his 
_ remainder cannot execute during the particular eſtate, 
and conſequently not obliged to do the ſervices of the 
feud ; and if ſuch remainder was to veſt in the right heirs 
as purchaſzrs, it could not veſt during the life of tenant 
for life, quia non eſt heres viventis, and then by ſuch 
conſtruction the ſervices of the feud would be neglected 
during the life of A. for there would be no one to perform 
them ; but in the laſt caſe you cannot veſt the remainder 


in the lefſee for years, for he is not feoffatus within the 


ſtatute; for the perſon that properly takes by the feoff- 
ment is the freeholder, and then conſequently, altho' you 
- ſhould conſtrue a limitation to-ſuch right heirs, a remain- 
der veſted in the leflee for years ; yet he having not the 
immediate freehold in him, would not be obliged to do 
the feudal ſervices till the intermediate remainder was 
ſpent ; and therefore the remainder to the right heirs is 
not immediately veſted in the leſlee for years, becauſe the 
heir is the firſt that can have the freehold as feudal tenant 
to the lord, and therefore by the words of the donation 
muſt be the firſt purchaſer of ſuch remainder ; and tho' 
in- the firſt caſe they admit ſuch limitation to be a remain- 
der, executed for publick convenience, viz. that the 
feudal ſervices, if poſſible, may be anſwered ; yet it would 
be ridiculous to admit ſuch conſtruQion in the laſt caſe, 
ſince it would make a feudal tenant to anſwer the ſer- 
vices ; for to run counter to the tenor of a man's grant, 
without a benefit to any body, would be moſt abſurd, for 
ſuch conſtruction would not make a feudal tenant, be- 
Cauſe the leſſee for years would not hold of the lord, 
nor could the lord avow upon him. Lit. ſect. 578. 
2. Rel. Abr. 415, 417. 1 Co. 104. 

But if a feoffment be made to the uſe of A. and B. 
during their joint lives, and after the death of either of 
them, to the uſe of C. for life, and after to the heir of 
the body of B. though B. bath an eſtate of freehold, 
yet the remainder limited to the heirs of his body does 


' 2 Rol, Abr. 415. 


fo 8 ow 


word ſucceſſors or heirs, a fee-fimple paſſeth. Co. Lit. | not veſt, but is in abeyance, becauſe by this limitation 


the eſtate of freehold may determine in B. during the con. 
tinuance of his life z and ftnce B. is not let into the eftate 
during his whole life, his heir cannot take as repreſenta. 
tive of him, for my reprefentative mu{t be of an eſtate 
of which B. was feiſed ; and ſince by the intention of 
this conveyanece, the feoffor hath not limited in ſuch a 
manner, that B. in all events ſhould die ſeiſed of the 
eſtate, 'tis plain he deſigns only a contingent benefit to 
the heirs of the body of B. as original purchaſers, ang 
not by derivation from him. 2 Rel. Abr. 4.18. 

If a leaſe for life be made to A. remainder to the 
right heirs of B. this is a good contingent remainder if 
livery be made, becauſe ſuch at of notoriety delivers over 
the freehold to A. at the time it is made, and thereb 
creates a tenant, who is feofatus within the ſtatute to 
hold of the lord, who is capable of doing the feudal ſer- 
vices, except homage, and on whom the lord may 


avow ; and by this conſtruction there is no inconvenience 


or ſuſpenſion of all the feudal ſervices; for if A. ſhoula 
die during the life of B. the contingent remainder would 
become void, becaufe there would be no feudal tenant to 
attend the ſervices ; for the right heir could not take it 
during the life of B. and then the land would return to 
the donor, who would be again tenant to anſwer the ſer= 
vices. 2 Rol. Abr. 418. : 

But if A. makes a leaſe for life, or a pift in tail, re- 
mainder to his right heirs, this is a void limitation in its _ 
original creation, for it cannot veſt immediately no more 
than in the former caſe, Yuia non eft heres viventis, and 
to conſtrue it a contingent remainder would be to ſuſ- 
pend the ſervices of the feud to. no purpoſe ; for 'tis not 
poſſible that it can veſt during the life of the grantor, for 
ſo long as he lives he can have no repreſentative or heir, 
and therefore not like the former caſe, which may poſ- 
ſibly veſt the minute after the grant is made, or at leaſt 
during the life of the grantor ; beſides, that in this caſe, 
where the feoffor has not parted with the whole eſtate 
out of him, the feoftee does not hold of the lord within 


the ſtatute Dua tempores, &c. and to conſtrue this limita- 


tion to the right heirs in parting with the whole eſtate, 
would be an abſurd conſtruQion, becauſe the anceſtor, in 
caſe he outlives the particular eſtate, muſt be in of his 
old reverſion, fince he cannot have an heir during his 
life; and the anceſtor cannot be ſuppoſed to deſign the 
heir ſhould take as a purchaſor, ſince it were an abſurd 
intention, that that eſtate, which would of courſe de- 
ſcend to him, ſhould veſt in him in the ſame manner as 
a purchaſor, and by conſequence, fince there is no alte- 
ration by the conveyance from the courſe in which the 
eſtate would have deſcended, it muſt be a void limitation. 
1 And. 3. Co, Lit. 20. b. Dyer 156, 1 Kol. Abr, 827. 
1 Leon 182, ; 


II. Of eſtate in tail, 


An eſtate is ſaid to be intailed, when it is aſcertained, 
what iſſue ſhall inherit it. Lit. ſe. 18, Fee-tail was 
originally termed the feudum novum, in oppoſition to fee- 
ſimple abſolute, or the feudum antiquum, and went only 
to the deſcendants, either male or female, according to 
the wozds and limitation of the feudal donation, and 
thence came to be diſtinguiſhed into feudum maſculinum 
and famininum. 2 Bac. Abr. 256. | 

Before we entes into a diſquiſition of eſtates-tail, as 
they ſtand in ſtatute De donis conditionalibus, (13 Ed. 1- 
c. 1.) 'twill be neceſſary to take a more particular view 
of the conditional fee at Common law, becauſe the ſtatute 
De donis creates no eſftate-tail, but of ſuch eſtates as 
were anciently conditional fees. 2 Bac. Abr. 256. 

_ If lands were given to a man, and the heirs male of 
his body, the iſſue female were not inheritable, becauſe 
the feudal donation, expreſſing particularly what heirs of 


{ the donee were to inherit, no heir, though of the body 


of ſuch feudatory, could inherit, that did not come under 

the words and limitation of the donation. Co. Lit. 19. a. 
And if the donee had iſſue two ſons, and died, and 
the eldeſt died, leaving a daughter, the youngeſt ſon 
came into the ſucceſſion of the feud, and excluded the 
daughter ; 
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(the collateral heirs being excluded, 1 Rl. Abr, 841.) 
to the donor ; for the expreſs words of the firſt donation, 
which regulated all ſubſequent deſcents, excluded all fe- 
males from inheriting ſuch feud ; ſo e contra, if the feud had 
been given to a man, and the heirs female of his body, 
the deicent was to be conveyed to the females only, ex- 
ciuſive of all males, according to the words of the fitlt 
donation. Co, Lit. 19. @&, 7 Co. 35. 4. 

But if the limitation of che feud had been to a man, 
and his heits male, ſuch donation doth not exclude the 
females, but lets them, and all collateral heirs in, becauſe 
ſuch donation, not limiting the feud to the deſcendants 
of any body, cannot be good as a feudum novum ; and 
jf it be conſtrued a feudum antiquum, the courſe of de- 
ſcent cannot be altered by any man's private fancy ; and 
ſince it appears from the words of the donation, that the 
donor intended an eſtate of inheritance, his words ſhall 
be taken moſt ſtrongly againſt himfelf, and ſhall paſs tae 


moſt abſolute ſtate of inheritance, which is a fee ſimple, 


to which not only his lineal heirs, but alſo his collateral 
heirs ate inheritable, C9. Lze. 13. a. 

'The power of alienation was not abſolute in the feu- 
dum novum, becauſe ſuch power might have been im- 
ployed to diſappoint the Jord of his reverter, and yet they 
did not ablolutely take away from ſuch feudatories the 
power of alienation, becauſe that would have created a 
perpetuity, which was againſt the original policy of the 
Enpliſh law. To come theretore to a temper between 
theſe extremes, the donee was not allowed to alien til] 
iflue had, becauſe ti]l then he had not a deſcendable eſtate 
in him, and therefore could not transfer a deſcendable eſ- 
tate to others, and if he ſhould have been allowed to 
have aliened, whether he had iſſue or not, ſuch alienations 
would have diſappointed the limitations and reſtriftions 
in the gift, which brought it back to the lord on failure 
of iſſue ; and therefore they conſtrued the words of the 
feudal donation not only as a limitation but condition, 
which the feudatory was obliged to perform before he had 
an abſolute power over the eſtate, for ſuch donations 
were generally made for the propagation of families, and 
therefore it beft anſwered the delign of ſuch gifts, to 
ſuppoſe the power of alienation to ariſe on the begetting 
iflue, becauſe in ſuch caſes the feaudatory had the contin- 
gencies of a family ; for when iſſue was had, they looked 
upon the lord's poſſibility to be at a great diſtance, and 
they admitted of an abfolute power of alienation, there- 
foie if a man aliened before iſſue had, the lord could not 
have entered for a forfeiture, becauſe that would have 
been contrary to his own donation, which carried to the 
feudatory and his deſcendants, and therefore if deſcents 
wete afterwards born, the Jord was excluded during the 
continuance of ſuch iſſue, and the iſſue born after the 
alienation could not have entered, becauſe they only 
claim as repreſentatives to their anceſtor, and therefore 
his aRtual alienation barred them. 2 Bac. Abr. 256, 257. 
Co. Lit. 19. a. Plow. 246. b. 7 Co.: 34. b. 1 Rol. 
Abr. 840, 841. 2 Int. 333 | 

But if ſuch tenant aliened before ſuch iſſue kad, and 
afterwards had iſlue, and then the tenant, and ſuch iſſue 
had died, ſuch alienation had not barred the donor of his 


right of reverter, becauſe the condition was not per- 


formed at the time of the alienation ; ſo that the tenant 
had not an abſolute property veſted in him for the purpoſe ; 
wherefore, ſince the alienation was before the tenant had 
ſuch power, it was ſubject to the lord's claim as if no 
ſuch alienation had been, and by conſequence the lord 
might have entered as in his reverter, as if the tenant had 
died without iſſue ; and the ſubſequent birth of the iſſue 
is not a ſufficient performance of the condition to make 
the precedent alienation valid ; fince that were to allow 
of tne alienation of a perſon who had no power to alien. 
Plow. 235. Co. Lit. 19. 

But if a gift was made to a man, and the heirs of his 
body, and the donee had died leaving iffue, ſuch iſſue, 
without having iſſue, might have aliened, becauſe coming 
in by deſcent he had the power over it, as he had over 
other ecftates deſcendable, and ſucceeding into his anceſtor's 


eſtate, who had an abſolute power of alienation, he 
Vor. I. 


daughter ; and if there had been no ſon, the feud reverted 
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took it in the ſame manner diſcharged of any reſtraint 
from the condition, and the rather, becauſe otherwiſe 
the iſſue could not have made the neceſlary proviſions on 
kis own marriage by a family eee 3 but if the iſſue 
had not aliened, it had followed the limitation of the 
friſt donation, becauſe the eſtate had continued in the 
ſame condition without alteration, and conſequently on 
failure of iſſue, according to the firſt donation, the lord 
had been in his feudal right of reverter. 7 Co. 34, 35+ 
Co. Lit. 19. a. | 

And as the feudatory had power to alien the land after 
he had iſſue, ſo likewiſe might he have charged it with 
a rent, common, &©c, for this power neceſlarily follows 


an aovlſoJute and intire property ; for if he might have 


aliened the feud from his iſſue, it is but part of that 
power to tranſmit it to his iſſue under any charge or in- 

1 he thought fit, Co. Lit. 19, a. 1 Rol., Ar. 
40. 

So the feudatory, by having iſſue, might have for- 
feited the feud for treaſon or felony. Co. Lit. 19, a. 1 
Rol. Abr. 840. | 

If there was no expreſs reſervation of ſervices in the 
firſt feudal donation, the donee held of the donor as he 


| held over. Co. Lit. 19. | 
Thus the law ſtood till the 1 3 £4. 1. when the ſta- 


tute De donts conditionalibus was made, which deprived 
the feudatory of his ancient power of alienation, upon 
his having itlue, or performing the condition 3 the pre- 


tence of making this ſtatute, as appears from the pre- 


amble, was to-comply with the will of the donor, who 
in all ſuch grants intended that the feud ſhould be tranſ- 
mitted to the deſcendants of the feudatory in the ſame 
plight he received it; and upon failure of the deſcen- 


| dants, that it ſhould revert to the donor himſelf; but 


the real deſign of making the ſtatute was, to introduce & 
perpetuity to other purpoles ; for, towards the end of the 
barons war, the crown took up a new method of poli- 
ticks to break the intereſt of the baronage; for when any 
feud that was then ſubliſting in large diſtrits and terri- 
tories eſcheated, or was forfeited to the crown, the King 
divided them, and gave them out in lefiler feuds, thereby 
to deſtroy the power of the peerage : this the barons ſaw 
would tend to the ruin of their body, and: therefore paſt 
this act to make all ſuch new feuds unalienable, and by 
that means not forfeitable for treaſon, though the condi- 
tion ſhould be performed by leaving ifſue ; and from the 
time of this ſtatute, the donor's poſſibility or right of re= 
verter was turned into a reverſion ; and the donee, who 
before had a fee-ſimple conditional, has now but an eſtate= 
tail, 6 Co, 40. Co. Lit. 21, 392. 2 Inſt. 335. Mo. 
155, I56. 1 Vent. 299, 2 Mod. 131. 

The above-mentioned ſtatute of 13 Ed. 1. c. 1. com- 
monly called the ſtatute De donis conditionalibus, or the 


Ntatute of entails, is thus : ** Firſt concerning lands [tene- 


mentis 1n the original Latin] that many times are given 
upon Condition, this is to wit, where any giveth his 
land to any man and his wife, and to the heirs begotten of 
the bodies of the ſame man and his wife, with ſuch con- 
dition exprefſed, that if the ſame man and his wife die 
without heirs of their bodies between them begotten, the 
land ſo given ſhall revert to the giver or his heir, In caſe 
alſo where one giveth Jands in free marriage, which gift 
hath a condition annexed, though it be not expreſſed in 
the deed of gift, which is this, that if the huſband and 
wife die without heir of their bodies begotten, the land 
ſo given ſhall revert to the giver or his heir. In caſe alſo 
where one giveth land to another, and the heirs of his 
body iſſuing ; it ſeemed very hard, and yet ſeemeth to 
the givers and their heirs, that their will being expreſled 
in the gift, was not heretofore, nor yet obſerved. In all 
the caſes aforeſaid, after iſſue begotten and born between 
them (to whom the lands were given under ſuch condi- 
tion) heretofore ſuch feoffees had power to alien the land 
ſo given, and to diſinherit their iſſue of them, contrary 
to the minds of the givers, and contrary to the form 
expreſſed in the gift. And further, when the iſſue of 
ſuch feoftee is failing, the land fo given ought to return 
to the giver, or his heir, by form of the gift expreſſed 


in the deed, though the iſſue (if any were) bad died: 
| 9 D | Yet 
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the deſcendants of the ſurvivor may inherit the gift, *tis 
a tail general, Co, Lit, 26. a. 10 Co. 51, Reg. 
239. b, : 

Tail ſpecial is where the eſtate is limited to ſome par- 
ticular heirs of the body of the donee, as to the heirs by 
ſuch a woman, as if lands be given to a man and his 
wife, and the heirs of their two bodies begotten ; for tho” 
all the deſcendants of that marriage may inherit the pit, 
yet all the heirs of the body of the donee cannot inherit ; 
for if the woman ſhould die, and the man take another 
wife, the iſſue of the donee by the ſecond wife ſhould not 
inherit, becauſe the limitation of the gift was only to the 
deſcendants of the feudatory by the firſt marriage, Lt. 
feet, 16. 

If land be given to a man and a woman unmarried and 
the heirs of their bodies; this is a tail ſpecial, for the 
poſiibility that they may marry, and then the deſcendants 
of that marriage can only inherit; ſo if the gift be made 


to a man that hath a wife, and to a woman that hath a 


huſband, and the heirs of their bodies ; this is a tail ſpe- 
cial preſently in them, for the poſlibility that they may 
marry, andthe deſcendants of ſuch marriage may inherit 
according to the limitation of the gift, Co. Lit, 25. 6, 
Bra, Ejtate 22. Tail 16. 

But if land be given to two men anq their wives and 
the heirs of their bodies begotten, they have a joint eſtate 
for life, and ſeveral inheritances, but no joint eftate in 
tail; becauſe tho' the huſband and the wife of the other 
may die, and the ſurvivors may marry, yet the gift being 
made to them all, and the heirs of their bodies, *tis im- 
poſſible that there ſhould be one heir or deſcendant of all 
| their bodies, and therefore it can be no joint eſtate-tail in 
them all; but they all four take jointly for life ; and each 
huſband and his wife have a ſeveral inheritance in a moiety, 
Plaw. 35. a. Co. Lit. 25. b. 

If lands be given to two men and the heirs of their 
bodies begotten, they have but a joint eſtate for life, and 
ſeveral inheritances ; for though the gift be limited to the 
deſcendants of their bodies, they cannot have a joint eftate- 
tail, Lit. ſed. 283. | | 

So if lands be given to one man and two women and 
| the heirs of their bodies begotten, they have a joint eſtate 
for life, and ſeveral inheritances, becauſe there can be no 
one. iſſue of both the women's bodies; and if the man 
ſhould marry one of them, yet it is not limited in the 
donation, which of them in caſe of ſuch intermarriage 

ſhould Arſt take. Lzt. ſe. 283. Co. Lit. 25. 


If an eſtate be limited to huſband and wife and the. 


heirs of their bodies, and they are divorced @ vinculo ma- 
zrimenit, they are only tenants for life, becauſe they ſhall 
not be preſumed to intermarry after they are once Je- 
gally divorced by church cenſures, 
Hen. 7. 6. 

But there are other ſorts of eſtates-tail 3 as when the 
donation is limited not only to the deſcendants .of the 
donce by one woman, but more particularly to one ſort of 
deſcendants of ſuch marriage, excluſive of others; as if 
lands be given to a man and a woman, and the heirs 
male of their bodies ; this is an eſtate in tail male, for 
| the donor having expreſs'd what heirs ſhall inherit, none 
can claim under ſuch gift that does not come under ſuch 
particular deſcription 3 ſo if the limitation had been to 
the heirs female ; for the donee being capable of taking 
by purchaſe, the donor may limit the ſucceſſion of the 
land to which of the deſcendants of the donee he pleaſes ; 
but if the limitation had been to A. for life, remainder to 
the heirs female of the body of 7. S. and F. S. has ifſue 
a ſon and a daughter, the daughter can take nothing by 
fuch gift ; the reaſon of the difference is this, becauſe in 
the firſt caſe the donation ſpecifies, what ſort of deſcen- 
dant of the donee ſhall take ; but in the laſt cafe it ſpeci- 

fies who ſhall take originally ; and the firſt purchaſer 
muſt come fully up to the deſcription in the donation, or 
elſe there can be no gift; and while there is a ſon of 
7. S. no female can be heir, and conſequently not a per- 
fon capable of taking originally by the gift; butif F., $. 
hath iflue a ſon and a daughter, and the ſon hath iſlue a 
dauhegter, and dies, and a leaſe for life is made, remainder 
£0 the heirs female of the body of 7. S, the daughter of 


3 Hen. 6. 48. 7 


| 
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the ſon ſhall be the purchaſer, becauſe ſhe comes Within 


the deſcription, being both heir, and likewiſe a female 
j-oo ſhe was deſcended from a male. Co, Lit. 24, y 
%. + fie MY: 4.1 
If lands be given to a man and his wife and the heir; 
male of the body of the hutband ; this is a ſpecial tail in 
the huſband, and but an eſtate for life in the wife; it 
the limitation had been to the heirs male of the body of 
the wife by the huſband begotten, tis an eſtate for life in 
the huſband, and a tail in the wife ; for to which ever 
body the word /errs inclines by the limitation, it creates 
a deſcendible eſtate in ſuch perſon ; but if it be not more 
particularly limited to the body of one than the other, 
but inclines to each alike, then it creates a deſcendibl- 
eſtate in both of them ; as if lands be given to huſband 
and wife, and the heirs which the huſband ſhall beget on 
the body of his wife, both of them have an eſtate-tail, 
becauſe the word herrs, which creates the deſcendible eſtate, 
is not limited to one more than the other, Lt. ſe, 26, 
27, 28. Nelv. 131. 
If a feoftment be made to the uſe of 4. and B. huſband 
and wife, and the longeſt livga- of: them, and after the 
deceaſe of A, and B. then to tWſaſe 'tthe heirs of the 
body of the ſaid A. begotten on the body of B. this is an 
eſtate-tail in the huſband, for the word heirs is limited to 
the body of 4. tho' to be begotten on the body of the 
wife. Hob. 84. * 
So if lands be given to baron and feme and the heirs of 
the body of the feme, by the huſband and F. S, engen- 


dred; this is an eſtate-tail in the feme, but ſo far inlarged 


by the laſt words, that the heirs of her body begotten by 
F. $. may inherit after the iſſue by the preſent huſband. 
Yelv. 131. | | 

And it is to be obſerved, that in all inſtances of ſuch 
ſpecial tails, which limit the lands to one particular ſort 
of heirs, no deſcendant of tre donee can make himſelf 
inheritable to ſuch gift, unleſs he can convey his deſcent 
thro* that particular ſort of heir to which the ſucceſiion of 
the land was firſt limited; therefore if lands be given ta 
a man and the heirs male of his body, and he has iſſue 
a daughter, who has iflue a ſon, this fon ſhall never inhe- 
rit that gift ; for the ſon being obliged to claim through 
the daughter, muſt neceſfarily ſhew himſelf out of the 
words of the firſt donation, which limited the lands only 
to the heirs male of the donee, which the daughter cannot 
poſſibly be taken to be. Lzt. ſe?. 24. 

For the ſame reaſon, if the lands be given to a man 
and the heirs male of his body begotten, the remainder to 
him and the heirs females of his body, and the donee hath 
iflue a ſon, who hath iſſue a daughter, who hath iſſue a 
ſon ; this ſon can inherit neither of theſe gifts; nor the 
tail male, becauſe whoever claims as heir to ſuch a gift, 
muſt convey his deſcent wholly thro* males, which the 
ſon cannot do in this caſe, becauſe he muſt neceſſarily 
ſhew himſelf a deſcendant of the daughter, before he can 
make himſelf heir to the firſt ſon ; nor can he inherit the 
tail female, becauſe that limitation being to that parti- 
cular ſort of heir, no male, tho* the immediate deſcen- 
dant of a female, can inherit, becauſe he is another ſort of 
heir than is deſcribed in_ the donation ; but if in this 
caſe the gift had been to a man and the heirs male of his 
body, remainder to him and the heirs, ſuch ſon may 
claim under that gift, becauſe every deſcendant of ſuch 
donee may claim under the remainder, it not being li- 
mited to one ſort of heir more than another, C9, Lit. 
25. b. | 

T.and given to a man and his wife & heredi de corpore 
& uni heredi tantum, was adjudged an eſtate-tail, tho* the 
limitation be to the heir in the ſingular number, becauſe 
the word herr is nomen colleftivum, and extends to all that 
deſcend from him. 1 Fent. 228. 


2. What words are requiſite to create an eftate-tail in a 
deed or gift, 


When the notion of ſucceſſion prevailed, it was neceſ- 
ſary in feudal donations to uſe the word heirs to diftin- 
guiſh ſuch deſcendible feud from that which was granted 
only for life; but as to the word body, it was not _ 

ary 


” 
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| Yet by the deed and feoffinent of them (to whom land was 
ſo given upon condition) the donors have heretofore been 
| barred of their reverſion, which was dire&ly repugnant to 
the form of the pitt,” | OY 
Se. 2. © Wherefore our lord the King, perceiving 
how neceſlary and expedient it ſhould be to provide re- 
medy in the aforeſaid caſes, hath ordained, that the will 
of the giver, according to the form in the deed of gift 
manifeſtly expreiled, ſhall be from henceforth obſerved ; 
ſo that they to whom the land was given under ſuch con- 
dition, ſhall have no power to alien the land ſo given, 
but that it ſhall remain unto the iflue of them to whom 
it was given aſter their death, or ſhall revert unto the 
giver, or his heirs, if ilſue fail (becauſe there is no iffue 
at all); or if any iffue be, and fail by death, or heir of the 
body of ſuch iflue failing. Neither ſhall the ſecond huſ- 
band of any ſuch woman, from henceforth, have any 
thing in the land ſo givea upon condition, after the death 
of his wite, by the law of £ngland, nor the iſlue of the 
ſecond huſband and wite ſhall ſucceed in the inheritance, 
| but immediately after the death of the huſband and wife 
(to whom the land was fo given) it ſhall come to their 
iftae, or return unto the giver, or his heir, as before is 


ſaid,” 
Lilac this head is conſidered, 


& 


i. Ibat things maybe intailed by the flatute of intails , 
_ arid the ſeveral kinds of eftetes-tail, | | 


2. What words are requiſite to create an eflate-tail in a 
deed or gift. 


2. Hyv far tenant in tail may charge his eſtate, and 
what acts of his relating ts the inheritance ſhall bind the 1ſ- 
ſue, thowgh the intail continues, 


1. What things mry be intailed by the Nlatute of intails ; 
and the ſeveral kinds of eftates-tail. | 


The ſtatute makes uſe of the word tenzmentum, and 
therefore the eſtate to' be intailed may be as well incor- 
poreal as corpereal inheritances, becauſe the word zene- 
mentum comprehends the one as well as the other, and 
conlequently not only lands may be intailed, but all rents, 
commons, eſtovers, or other profits ariſing from lands, 
Co. Lit. 19. b. 20. 4, | 

But it is not neceſſary that the thing to be intailed 
ſhould iſſue out of land; for if it be annexed to lands, or 
any ways concerns or relates to them, it may be intailed 
within the ſtatute ; and therefore offices and dignities may 
| be intailed ; and accordingly it has been reſolved, that if 
the King creates a man Earl of D. to him and the heirs 
male of his body ; this is a good intail of the dignity 
within the ſtatute, becauſe the title or dignity relates to 
Jands; and anciently they were computed from their poſ- 
ſcſlions, as baron's fee, and earl's fee, &c. Co, Lit. 20, 
8. 7. C033» | 

So offices may be intailed ; as the office of Earl-marſhal 
of England, or the office of a ſteward, bailiff, or receiver 
of a manor, becauſe theſe are demandable in a precrpe, 
ut tenementa, and being exerciſeable within the manor, are 
therefore look'd upon as members or branches of it. Cy. 
Lit. 20.a. 1 Rl. Abr. 838. 7 Co. 33. Plow. 2. 

An equity of redemption is intailable, becauſe the 
mortgage being a pledge for money, equity looks upon 
the eltate in the (ame plight as it was before. Hard. 465. 

Charters may be intailed, becauſe they are muniments 
belonging to the land itſelf; but if the intail be barred by 
collateral warrantry, then the heir ſhall not have detinue 
of them, for then he cannot make title by virtue of the 
intail, Co. Lit. 20. | 

But things merely perſonal, which,only charge the 
perion, and neither iſſue out of land nor relate to it, 
nor can be demanded ut tenementum in a praecipe, cannot 
_ be intailed within the ſtatute; and therefore if I grant to 
B. and the heirs of his body, to be maſter of my hawks, 
or keeper of my hounds, with a fee or ſalary annexed to 
it ; this is no intail within the ſtatute, becauſe this can 
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no way fall within the notion of terementum. Co, Lih, 
20. a. Plow. 2.6. 1 Rol. Abr. 837. | 

So if- A. for him and his heirs grants an annuity to B. 
and the heirs of his body ; this having no manner of re- 
lation to land, is no intzil within the ſtatute, for ſuch 
grant only atte&ts the perſon of the grantor. Plow, 3. a. 
1 Rol. Abr. $37, Co. Lit. 20. a. | 

No chattels real can be intailed, and therefore tho? a 
man poſleſſ?d of a term for years, ſhould deviſe his term 
to 7+ S. and the hcirs of his body, yet the term would 
go 1n its old channel to the executors, and the iſſue of 
the body of the donee has no intereſt in the term, and 
7+ S. may ſell or diſpoſe of it as he pleaſes; for this 
being no tenementum Within the ſtatute, the deviſee is not 
tied up from alienating it by that at; ſo it is of a truſt, 
for a man can no more intail a term in groſs by way of 
truſt, than by way of deviſe ; but a term tor years, 


. which 1s created or kept on foot to attend the inheritance, 


is allowed in Chancery to wait on the intail of the in- 


heritance. 10 Co. B87. 1 Rol. Abr, 837, Cro, Eliz. 
143. 1 Chan, Rep. 200, 1 Vent. 194. 2 Chan. Rep, 
5 4, 


If lands are given to a man and the heirs of his body 
this is a 7arl general, becauſe all his deſcendants may poſ- 
libly come into the ſucceſſion ; ſo that if the donee has 
ſeveral wives, the deſcendants of every wife may inherir, 
becaule they fall within the words of the donation ; but 
the donor might have by particular exprefiions confined 
the ſucceNion to any particular deſcendant, as to the heirs 
male or heirs female ; and hence the diſtinction between 
eltates in tail male and tail female, Lit, ſe, 14. 

It lands are given to a man and his heirs males and 
females: of his body; this is a tail genera}, becauſe by 
ſuch limitation all the deſcendants of the feudatory may 
inherit. C9. Lit. 25. 6, But great care muſt be taken | 
to limit the eſtate to the deſcendants of the body of the 
donee ; for if lands be given to a man and his heirs male, 
this is a fee-ſimple. C92. Lit. 13. So if the limitation 
had been to the. donee and his heirs females, or to the. 
donee and his heirs male or female. Lt. /ect, 3r, 

If land be limited to the ſon and- his heirs, of the - 
body of his father ; this is a fee-ſimple in the ſon, and na 
intail at all, not being limited to the ſon's defcendants ; 
nor is there in this caſe any proper limitation or reſtriction 
of the word heirs, becauſe it limits it to his heirs of the 
body of the father ; now there is plainly, a deſign to place 
the intereſt that is to velt in the ſon.z;And yet it ſhould 
not go merely to the ſon's deſcendants, but to all colla« 
terals as far as they could claim under the body of the 
father ; now ſuch a limitation the law will not endure, 
it not being an eſtate- tail confined to the deſcendants only ; 
and therefore it muſt be a fee-ſimple ; for to allow men 
to form ſuch new ſorts of eſtates would be very incon- 
venient, as it would put it in the power of private per- 
ſons to make new limitations touching the courſe of 
defcents, and thereby render all deſcents uncertain, Co. 
Lit. 27s { | | 

But if the eſtate were limited to the ſon, and to the 
heirs of the body of the father, tho' the father was dead at 
the time of the gift ; yet it is a good intail, becauſe here 
the word heirs are words of purchaſe; and *tis a good 
name of purchaſe after the father's deceaſe; and the ſon, 
being only tenant for life by the words of the gift, by 
the ſecond words takes the intail as a purchaſer; but in 
the other caſe, the words his heirs are merely words of 
limitation, and therefore affe& an intail, which the law 
will not endure. Lit, ſe. 30. FDA 20 
If there had been grandfather, father, and ſon, and 


| the father dies, and the limitation had been to the grand- 


father and to his heirs, of the body of the father ; this is 
a good intail, for it goes to the deſcendants only, and it 
limits what fort of deſcendants it ſhall go to, viz. ſuch 
only as were begotten by the father, C9, Lit, 20. 6, Bro, 

Tail. 10. ; | 
If lands be given to huſband and wife and the heirs of 
the body of the ſurvivor; this is a good donation to veſt 
an eſtate-tail general in the ſurvivor ; but the eſtate-tail 
does not velt till one of them dies ; and then becauſe ” 
tne 


eg 
ro 
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fary to make uſe of that in the donation, but it might | 


be expreſſed by any equivalent words, and therefore a 
giſt to a man, and heredibus de ſe, or de carne, quos fibi con- 
tigerit habere, or procreavit, is a good eftate-tail ; for theſe 
ſuiciently circumſcribe the word heirs to the deſcendants 
of the feludachey' And the reaſon of the difference is, 
for that inheritances being only derived from the law, 
the law requires the word heirs that comprehends the 
whole notion of ſuch legal repreſentation, but the limit- 
ing the inheritance to the deſcendants of this or the 
other body, is only the particular intention of the 
perſon that forms the gift, and therefore the law leaves 
every man to expreſs himſelf in ſuch manner as may 
manifeſt that intention. 2 Bac, Abr, 259, Co. Lit. 20. 
7 Co. 41. b. | 

Therefore if lands are given to a man & heredibus, 
ques fibi contigerit habere de uxore ſud ; this is an eftate- 
tai!, though the word body be omitted ; ſo if the gift had 
been to him & heredibus ſuis de prima uxore ſua, for 
this confines the word heirs to the deſcendants of his body, 
fince his heirs which can inherit that gift, muſt be of 
his wife, which no collateral heir can poflibly be, 7 Co. 


4I, 42. 


A feoffment was made to the uſe of A. for life, re-' 


mainder to the uſe of B. and of the heirs male of the 
ſaid B. lawfully begotten, and for default of ſuch iſſue, 
remainder over, A. dies, this is no eſtate-tail in B. but a 
fee-ſimple, becauſe there are no words to ſhew from 
whoſe body the heirs male of B, muſt proceed: for to 
the creation of an eftate-tai], *tis requiſite that there be 
words ſufficient to ſhew from what body the heirs men- 
tioned in the gift are to proceed, though the word bdy 
be not expreſsly uſed ; for in this caſe ſuch may be heits 
male of B. that were never proceeding from his body 


fince the words of the donation leave it at large, and do' 


not require that they ſhould be begotten by any particular 
p:rſon. Cro. Eliz. 478. Mo. 424. 7 Co. 41. | 
So where A. ſeiſed in fee of a copyhold, ſurrendered the 
ſame to the uſe of himſelf for life, and after to B. and 
C:. his wife, pro & durante termino vitarum ſuarum natu- 
ralium & hered. & aſſignat. prediet. B, & C, & pro de- 
fefu talis exitus, to the uſe of himſelf and his heirs ; and it 
was held by Holt Ch. J. and two judges, againſt Gould, 
that B. and C. had a fee-fimple, and that pro defefu talis 
_ exitus imported nothing of their dying without iflue, but 
was to be taken generally, and every heir is the iſlue of 
fone body. 2 Salk, 620, 
But if 4. ſeiſed in fee makes a voluntary feoffment to 
-the uſe of himſelf for life, remainder to the uſe of F. 8. 
and his heirs for ever; and for default of iflue of the 
body of F.S. then to the uſe of the right heirs of A. this 
| being in a conveyance by way of uſe, which is always 
conſtrued like a will, and according to the intention of 
the party, gives 7. S, but an eftate-tail, Carth. 343. 
Med. 266. 8. C. 


If land be given to A. and B. his wife, and their heirs, 


& alus heredibus of the ſaid A. + difti heredes de A, & 


B. exeuntes obierint ſine heredibus de ſe, this is a good eſtate- 
tail, though the word body be omitted, becauſe there are 
words equivalent, which equally circumſcribe the general 
import of the word he:rs to the deſcendants of the body of 
A. and B, 7 Co. 41. | 

If lands be given to a man and his heirs, habend. to 
him and the heirs of his body ; this is but an eftate-tail, 
becauſe the habendum expounds the general word heirs in 
the premiſſes; for though it cannot change or alter 
them, ſo as to retract the pift in the premiſles, yet it 
may well conſtrue and explain them while ſuch conſtruc- 
tion is conſiſtent with the premiſſes, and does not deſ- 
troy the operation of the words mentioned in them, but 
only explains in what ſenſe they are to be taken, and 
what heirs are comprehended ; but if the limitation in 
the premiſles had been to a man and the heirs of his body, 
habendum to him and his heirs, it had been a tail with 
a fee-ſimple expeant, becauſe this habendum cannot be 
conſtrued an expolition, for that it comprehends all heirs 
in general, and doth not confine or interpret the pre- 
miſſes, and therefore being more comprehenſive than the 
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preſſed himſelf in all the terms of the firſt limitation, 
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premiſles, paſſes the fee-fimple expeant, Co, Lit. 2x, 
8 Co. 154 b. 2 Rol. Abr. 66, 68, : 

If lands be given to a man and his heirs, habendum to 
him and his heirs, if the donee has heirs of his body . 
and if he dies without heirs of his body, that the lang 
ſhall revert to the donor, or habendum to him and his 
heirs, if he hath iſſue of his body begotten ; and if he 
dics without heirs of his body, that the land ſhall revert 
to the donor ; this is but an eſtate-tail in the donee, be. 
cauſe the habendum plainly explains in what ſenſe the 
word heirs, which are uſed generally in the premiſles 
are to be taken, nor does ſuch explication retract the iſ 
ia the premiſes, becauſe the word heirs have ſtill their 
operation, and by ſuch conſtruQtion are more conforma. 
ble to the will and intention of the donor ; but if the 
habendum had been for life, that had been a void limita. 
tion, becauſe no explication can reccncile the habendym 
to the premiſles ; and where the laſt words of the dona- 
tion retract the former gift, they are taken as inſignificant 
and void, becauſe no man is allowed to vacate his own 
grant, 1 Rol. Abr, 838. Co. Lit. 21. a.' 

If lands are given to a man and the heirs of his body, 
remainder to F. 8. and his heirs in forma predifa; this 


is a good remainder in tail to F. S, for by a neceſſary 


relation the mind is carried to the words of the pift, 
which circumſcribe the heirs of the donee to the deſcen- 
dants of his body ; ſo if the remainder had been limited - 
to F. S. in forma pred. this limitation, without the word 
heirs, had veſted a good efſtate-tail in him in remainder, 
or if a leaſe for life had been made to A. the remainder to 
B. and the heirs of his body, remainder to F. S. in eadem 
forms, theſe words, having ſuch a neceſſary relation to 
thoſe words which immediately precede them, repreſent to 
us the intention of the donor, as plainly as if he had ex- 
L 
Rol. Abr, 838. Co. Lit. 20. b. 

But if a gift be made to A. for life, remainder to B, 


and the heirs of his body, remainder to F. S. in forms 


predia, this, according to my Lord Coke, is a void. 


limitation to F, S. for, though the mind is carried to the 


former limitations, yet finding no neceſlary relation to 


| on2 more than the other, it can determine nothing 


poſitively as to the intention of the donor, and there- 
fore ſuch limitation is void for uncertainty, Go, Lit, 
20. b. | 

A feoffment was made to A. habendum to him and 
his heirs of his body, to the uſe of him and his heirs and 
aſſigns for ever ; this is only an eſtate-tail in 4, and no 
fee-ſimple, for the lands are ſo appropriated by the firſt 
words to the donee and his iſfue, that no ac or limita- _ 
tion of the parties can take it out of them; nor does the 
ſtatute 27 Hen. 8. execute the poſſeſſion to the uſe; 


;for the ſtatute never intended to execute any uſe but 


that which the legal tenant had been obliged to exe- 
cute before the ſtatute ; but the at De dons, as it tied 
down the donee from alienation, ſo it would not permit 
the Chancery to oblige the donee to give the. land away 
from his iflue ; the ſame law if the uſe had been limited 
over to a ſtranger for the ſame reaſon. Cyro. Fac. 400. 


'2 Co. 78. Plow. 555. Bro. tit. Feoffment to uſes 40. 
Co. Lit. 19. 6. | : 


Lands were given to baron and feme, habend. to baron 
and feme to the uſe of them and the heirs of their bo- 
dies; this was adjudged an eftate-tail ; for though ſuch 
limitation of a uſe to a ſtranger had not been a good ef- 
tate-tail ; becauſe the legal eſtate in baron and feme had 
only been for their lives; yet here being no feottce 
diftint from the Ce/tuz gue w/e, but they being all the 
ſame perſon, by conſequence there is no uſe diſtin& from 
the legal eſtate, and therefore the word »/e may be very 
properly rejected, in order to eſtabliſh the intention of 
the conveyance, and then the caſe amounts to no more 
than if an eſtate were limited to baron and feme for their 
lives, with remainder to them and the heirs of their bo- 
dies.- Cro. Car, 231. 

If a feoffment be made to A and his heirs, with a 
warranty to him and his heirs, and if it happens that he 
dies without heirs of his body, that it ſhall remain to 
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'S, in fee; this limitation of a remainder explains | 


what heirs of the donee ſhould take 3 for *ris plain that 
the donor intended the word herrs in the premiſles ſhou!d 
\ not be taken in their moſt extended ſenſe, for then they 
would convey an abſolute eſtate, which would bear no 
limitation of a remainder over to F.8S. and then that 
part of the gift would be void, which, by an eaſy expli- 
cation of what heirs the donor meant in the premifles, 
is made good and conſiſtent, without any force or vio- 
lence to the premiſles. 1. Rol. Abr. 839, 2. Rol, 
Abr. 68. | 
If lands are given to a man and a woman and their 
heirs, habendum to them and the heirs of their bodies, re- 
mainder to them, and the ſurvivor of them for life, to 
hold of the chief lord; this has becn adjudged an eſftate- 
tail with a fee-ſimple expeQant; for though the haben- 
dum explains what heirs are meant in the premill-s, and 
there is no mention of the word heirs in the remainder ; 
yet 'tis plainly the intention of the donor, that the inte- 
reſt in the land ſhall not ceaſe upon the determination of 
the efſtate-tail, becauſe there is a remainder limited over 
to take effect when the tail is ſpent; and if the Jimita- 
tion of the remainder paſſes any thing, it mult be a fee, 
becauſe they had a greater eſtate already in them than for 
life ; and this the rather, becauſe the tenend. 15 expretsly 
to be of the chief lord, which ſhews thry interded to 
have no eſtate in themlclves. Cro. Car. 476. 2. Rl. 
Abr. 68. | 
_ If I give land to a man and his heirs, viz. the heirs 
of his body ; this is but an eſftate-tail ; for here I explain 
the general import of the word heirs to the deſcendants of 
the body of the donee. #6b. 172. 


3. How far tenant in tail may charge his eflate, and what 
atts of his relating ta the inheritance ſhall bind the iſſue, though 
the entail continues. 


The ſtatute De donis, affeting a perpetuity, reſtrained 
the donee in tail, either trom alienating or charging his 
eftate-tail ; and by that act the tenant in tail was like- 
wiſe to leave the land to his heirs as he received it from 
the donor ; and upon that ſtatute the heir in tail might 
have avoided any alienation or incumbrance of his an- 


 ceftor; and as the law ſtood upon that act, ſo might he. 


in reverſion, when the heirs of the donee failed, which 
were inheritable to the gift. The crown long {ſtruggled 
to break through the perpetuity which was eſtabliſhed by 
this law; and in the reign of Edward IV. we find the 
pretended recompence given againſt the vouchee in the 
common recovery to be ailowed an equivalent for the 
eſtate-tail; and becauſe this recompence was to go in 
ſucceſſion as the land in tail ſhould have done, therefore 
they allowed the recovery to bar the reverſion as well as 
the iflue in tail, becauſe he in the reverſion was to have 
the recompence upon failure of iſſue of the donee. 2 
Bac. Abr. 265. 6 Co. 40. 10 Co. 39. 1. Vent. 299. 
At the Common law the tenant in tail could nut 
grant or alien, nor make any rightful eſtate of frechold 
to another, but for term of his own life; for though a 
feoffment in fee, or for life, made by tenant in tail, are 
good againſt the tenant himſelf, becauſe the Jaw allows 
no man to avoid his own act; yet after his death the 
iffue in tail, or thoſe in reverſion after failure of iſſue, 
may by proper aCtions avoid ſuch fcoftments, and recover 
againſt the feoffee. Lit. ſec?, 613. 
ſuch has power over all the Jaſting improvements grow- 
ing on it; ſo that he may cut down the timber trees, and 
diſpoſe of them as he pleaſes, without barring the intail ; 
but this muſt be underſtood with this reſtriEtion, that if 
tenant in tail ſell the trees growing on the inheritance, 
the vendee muſt ſever them during the life of tenant in 
til, for if he dies before they are cut down, his heirs in 
tail ſhall have them as part of the inheritance, and the 
vendee, though obliged to pay the whole ſum contracted 
for, yet ſhall not be allowed to cut down one tree after 
| the death of the tenant in tail ; for as the-tenant in tail 
has power over the inheritance but during his own life ; 
ſo he can delegate that power to another but for the 
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The tenant in tail is maſter of the inheritance, and as | 


"I 


his heirs ſhall enjoy the intai 
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ſame time; and conſequently whatever remains part bf 
the inheritance at the death of the tenant in tail, at 
which time his power over it ceaſes, muſt neceſſarily go 
to the heir to whom the inheritance belongs. Bro. con- 
wet: 26. 11 C9. 59. Popb. 194. | 

. So if tenant in tail grants eſtovers to another, or the 
veſture of his woods, theſe grants determine with his 
death, for as they are charged on the inheritance, fo they 
muſt neceſſarily ceaſe when his power. who granted them 
is determined. 1. Rel. Abr. 841, 842. | 

If tenant in tail acknowledges a ſtatute or recogni- 

Zance, upon which the land is extended, the iſſue may 
ouſt the conuſee after the death of his anceſtor ; for the 
tenant in tail can charge the intail but during his life, 
becauſe the ſtatute De donis preſerves it free from all in- 


| cumbrances for the iſſue in tail, ut voluntas donatoris ob= 


ſervetur. 1 Rol. Abr. 842, 

But if tenant in tail acknowledges a recognizance, 
and dies, and the conuſee brings a ſcire fecias againſt 
the heir in tail, who pleads riens per diſcent in ſee-ſimple, 
and hanging the ſcire facias makes a leaſe for years to F. 
S. and the juiy find the iſſue in tail had Jand in fee- 
{ſimple by deſcent, the court adjudged, that the conuſee 
ſhould extend the land againſt the ifſue in tail, and that 
F. S. could not falſify ; for after the verdi& the iſſue 
thall not be allowed to ſay, that he is tenant in tail ; but 
the verdict, though a perverſe one, ſhall bind him, and. 
be in force till diſproved by attaint; nor can the leſſee 
falſify, becauſe the leaſe was made after verdi& piven, 
when the iſflue himſelf was bound, and conſequently all 
that claim under him muſt be ſo too, 3 Bult. 245, 

Yet if a diflcifor makes a gift in tail to 4. and A. in 
conſideration of a releaſe from the diſleiſce of all his 
right to the Jand, grants him a rent-charge in fee; this 
(hz!] bind the ifſue, for this turns upon the reverſe of the 


| former caſes, for as the iſſue in tail may avoid thoſe 


grants and charges, becaule they tend to the prejudice of 
the iflue and deſtruftion of the intail; ſo this grant to 
the diſleiſee is good to bind the iſſue, becauſe it tends to 
the advantage of the donee and his iſſue, by ſtrengthen= 
ing their ie: and making that indefeaſible which before 
was a precarious eſtate, Go, Lit 343. b. 1 Rel, Abra 
842. Plow. 439. 10 Co. 57. 

So were a deviſe was made of land in tail, upon con- 
dition th.t the donee ſhould grant a rent-charge out of the 
land to another and his heirs, the donee granted the rent 
purſuant to the condition; and adjudyed the rent ſhould 
not determine with the death of the donee, but ſhould 
bind his iſſue, for this 1s 1n preſervation of the intail, and 
for the benefit of the iſſue, and is not contra foimam dani, 
but in compliance to the will of the donor, Cro. Fac, 
427. 1 Rol. Abr. $42. | | 

A fciled of lands in tail agrees with B. that he and 

[ed l:nds, if A. and his heirs 
may enjoy his fee-{imple lands; this agreement is exe- 
cuted accordingly ; and B, had a decree againſt A, to 
levy a fine, and ſettle it purſuant to the agreement ; but 
A. died without doing of it, though *twas decreed that 


_ A. himſelf was bound by his agreement to convey, yet 


ſince he died before he executed the fine, his iſſue was 
not bound by the agreement ; but if the iſſue in tail had 
approved of his anceſtor's agreement, as he did in this 
caſe, by entring on the land of B. then it becomes his 
own agreement, and conſequently in equity he ſhall be 
obliged to perform it. 1 Chan. Ca. 171. | 
{rnans in tail deviſed to his wife for if voluntarily, 
and not in purſuance to marriage articles, it was inſiſted 
that the father, the deviſor, had power to dock the intail, 
and that there 'were preccdents for making good the deviſe 
againſt the iſſue, Per Finch C, I will never help the 
iſue againſt a purchaſer, but here it is only a bounty in 
this caſe, and in ſuch caſe, the heir having a good title, 
ſhall be aided; and decreed for the plaintiff, 2 Chan, 
Caſes 4. Mich. 32 Car. 2. Anon”. | 
Tenant for lite, remainder for life, remainder in tail ; 
tenant for life grants a building leaſe, remainder-man for 
life conſents by parol, remainder-man in tail, both during 
his minority, and after his full age, negotiated to procure 
his father's conſent, who was the remainder-man for life z 
g E but 


E- $1 
b1t whether he ſhould be decreed to confirm, Lord 
Chancellor would adviſe, but decreed remainder-man for 
life to confirm. 2 Chan. Caſes 27. Paſch. 32 Car. 2. 
Sidney v. Earl of Leiceſter. 

Partitizn between tenants in tail, though but by pare, 
| decreed to bind the iffue ; per cur... 2 Venn. 233. Trin. 
{16g1. cites the caſe of Burton and Jeux, and the caſe of 
Re:Je v. Riſe. | | 

If tenant in tail exchanges /and and dies, and 1/ſue enter 
en the lands taken in exchange, the exchange ſtands good 
during his life, and after his death his iſſue may avoid it 
by entring, and fo on foties quoties; ſo that a baſe fee 
paſles from the tenant in tail; and ſo it does in caſe of a 
leaſe and releaſe, bargain and fale, and covenant to ſtand 
ſeiſed to uſes in fee, ſuch conveyances paſs a baſe fee, 
- which continue till determined by the act of the iflue in 
tail. 7 27d. 25. Trin. 1 Ann. B. R. in the caſe of 
Aachil v. Clerze. | | 

Fer mire matter under this title, ſee 2. Bac, Abr. and 
o Vin. Abr. tir. Eſtate. See likewife Fee, Freehold, 
Leaſe, Life-eſtare, Occupant, Tail, 
__ Eſficrha krumenti, An old mezſure of corn ; perhaps 

the ſzme with a ſtrike or buſhel. Cowell, edit. 1727. 

Elieriinng, Sec Sterling, 

Ettoppel, (from the French eſtouper, oppilare, objti- 
fare,) Denotes as much as an imped;ment, or bar of 
action, ariting from his own fact that hath, or otherwiſe 
might have had his ation, For example; a tenant 
maketh a fecffment by colluſion to one, the lord accepteth 
the ſervices of the feoffee ; by this he debarreth | himſelf 
of the wardſhip of his tenant's heir, £#. N. B. fol. 142. 
Divers other examples might be ſhewed out of him, and 
Broke hoc titula, Co. lib. 2. fol. 4. Goddard's caſe, de- 
fineth an e/teppel to be a bar or hindrance unto one to 
plead the truth, and reſtraineth it not to the impediment 
given to a man by his own act only, but by another's 
alſo. Lib. 3. the caſe of Fines, fol. 88. Cowell. 

There be three kinds of eſtoppels, viz. by matter of re- 
cord, by matter in writing, and by matter 1n pars, By 
matter of record, viz. by letters patents, fine, recovery, 
plcading, taking of continuance, confeſſion, imparlance, 
warrant of attorney, admittance, By matter in writing 
as by deed indented, by making of an acquittance by deed 
indented or deed poll, by defeaſance by deed indented or 
deed poll. By matter in pats, as by livery, by entry, by 
acceptance of rent, by partition, and by acceptance of 
an eſtate. Co. Litt. 352. a. | 

Every eſtoppel eught to be reciprocal, that is to bind 
both parties; and this is the reaſon, that regularly a 
flranger ſhall neither take advantage, nor be bound by the 
eſtoppel : privies in blood, as the heir, privies in eſtate, as 
_ the feoffee, leſlee, &c. privies in law, as the lords by 
eſcheat ; tenant by curtelſy, tenant in dower, the incum- 
bent of a benefice, and others that come under by as in 
law, or in the poſt, ſhall be bound and take advantage 
of eſtoppels, and a rebutter is a kind of eſtoppel. Cy. 
Litt. 352. a. | 

2dly, That every eſtoppel, becauſe it concludes a man 
to allege the truth, muſt be certain to every intent, and 
not to be taken by argument or inference, Co. Litt. 

352. b. | 
Ps, Every <ſtoppel ought to be @ preciſe affirmation 
of that which makes the eſtoppel, and rt to be ſpoke 
imperſonally; as it it be ſaid, ut dicitur, quia imperſo- 
nalitas nom concludit nec ligat ; imperſonalis dicitur, quia 
fine perſena. Neither does a recital conclude, becauſe it 
is no direct affirmation. 1b:d, 

4thly, 4 matter alleged that is neither traverſable nor 
meterial ſhall not eſtop. Co. Lutt. 352.b, 

5thly, Regularly a man ſhall not be concluded by accep- 
tance or the like, before his title accrued, Tbid. | 

6thly, Eſtoppel againf! efloppel does put the matter at 


. 


large. bid. 

7thly, Matters alleged by way of ſuppoſal in count ſhall 
n:t conclude after nonfuit ; otherwiſe it 18 after judgment 
given, and after nonſuit, although the ſuppoſal in the 
count ſhall not conclude, yer the bar, title, replication, 
or other pleading of either party, which is preciſely al- 


| 


| pleaded nul tel record. 


BS: E5 


leged, ſha!l conclude after nonſuit ; and hereby are the 
books reconciled, /bid. ES | 
8thly, Where the verity is apparent in the ſame record. 
there the adverſe party ſhall not be eſtopped to take ad. 
vantage of the truth, for he cannot be e/topped to allege the 
truth, when the truth appears of record, Jbid. | 

If a fine be levied without any original, it is voidable 
but not void ; but if an original be brought and a retraxit 
entred, and after that a concord is made, or a fine 
— this 1s void 1n reſpect the verity appears of record, 

id. - 

An impropriation, if made after the death of an incums 
bent, to a biſhop and his ſucceſſors, the biſhop by inden- 
ture demiſes the parſonage for 40 years, to begin aſter the 
death of the incumbent, the dean and chapter confirms it, 
[ the biſhop dies] the incumbent di:s, the demiſe ſhall not 
conclude | the ſucceſlor] for it appears that he had nothing 
in the impropriation till after the death of the incumbent, 
[who ſurviv'd the leflor.] 7[bid. 

gthly, Where the record of the eſtoppel dos run to the 
diſability cr legitimation of the perſon, there ſtrangers ſhall 
take benefit of that record, as outlawry, excommenge= 
ment, profeſſion, attainder of przmunire, of ſelony, &c. 
baſtardy, mulierty, and ſhall conclude the party, tho? 
they be ſtrangers to the record, But of a record con- 
cerning the name of the perſon, quality or addition, no 
eftranger ſhall take advantage, becauſe he ſhall not be 
bound by it. But nota, that in caſe of the mulierty, 
prima facie, an eftranger ſhall take benefit of it, &c, 
But yet, becauſe he may be a mulier by the Eccleſiaſtical 
law, and a baſtard by the Common law ; therefore againſt 
ſuch certificate pleaded, the adverſe party may allege the 


ſpecial matter, and confels the certificate of the hiſhop ac- 


cording to the Eccleſiaſtical law, and allege further the 
ſpecial matter according to the Common law, whereunto 
the adverſe party muſt anſwer; and fo are the books that 
treat of this matter to be reconciled, C\. Litt. 352. b. 
Eſtoppels are odious in law, and admitted merely out 0 

neceſſity, becauſe they are concluding to ſpeak the truth ; 
as tor inftance, a flranger jorned with the owner of the land 
in making a leaſe; now though in reality this was the 
leaſe of the owner, yet it is likewiſe the leaſe of the 
ſtranger by concluſion, otherwiſe his ſigning it would be 
to no purpoſe, ſo that it is an eſtoppel by neceflity. Arg. 
8 17d. 312. and Tbid. 313. agreed per cur, ich, 11 Geo, 


| in the caſe of Skipwith v. Green. | 


Leſſee enters before the day ; leſſor afterwards brings debt _ 
for rent, and recovers; gure if leſſor ſhall notwithſtanding 
his recovery, in which he has admitted him to be the 
leſſee for years, put him out as a Gifſeiſor ? or if his herr be 
eflopped by it to ſay he is not in by the leafe ? or if the 
recovery in debt has purged the wrong ? Per Yelverion, 
By the bringing debt for the rent, the leilor is concluded. 
But guere it if ſhall bind his heir, It was conceived it 
ſhall, becauſe it is by record, the ſtrongeſt concluſion 
that is. Godb. 314. pl. 472. Paſch. 3 Car, B. R. Green 
v. Mozdy. | . 

Where a man confeſſes an indiftment he may produce 
affidavits to prove ſon aſſault upon the” proſecutor in miti- 
gation of the fine ; otherwiſe where the defendant is found 
guilty ; for the entry upon a confeſſion is only zon vault 
contendere cum Domina Regina, & pontt ſe in gratiam Curie. 
1 Salk. 55. pl. 6. Trin. 1 Ann. B. R. The Queen v, Tem- 
pleman. | PER 1 | 

R. brought a writ of dower againſt F. $. who pleaded, 
and judgment given for the defendant, and afterwards the 
Judgment was reverſed; and ſhe brought a new writ of 
error, and the tenant pleaded, that he always was ready, 
and yet is, &c. againſt which the demandant pleaded the 
fir/t record to eſtop the tenant; to which the tenant 
It was the opinion of the court, 
that here the demandant cannot conclude the tenant by 
that replication to plead nul tel record ; for the judgment 
is reverſed, and ſo no record, and it cannot be certified a 
record, ' But if the demandant had taken iſſue upon the 
plea of the tenant, ab/que hoc that he was ready ; the ſame 
might well have been given in evidence againſt the tenant 
3 Le. 52.pl 75. Mich, 15 El, C, B, Riche's calc, : 

n 


VIE 


| | 
In debt on bend dated 27th of April, 2 Ann. defendant 
prayed ayer of the original, which bore tcſte 16th of April, 
2 Ann, whereupon defendant. pleaded, the original was 
ſued cut before the date of the bond. The plaintiff replied, 
that the writ upon which Le declared was another writ, and 
' then ſets it forth ; the defendant rejoined by way of eftop- 
pel, becauſe of the oyer aforeſaid ; the plaintiff demurred, 
and concluded in bar, and joined in demurrer. Trevor 
Ch. J. and Newvil, and Blencow J. held the replication 
| good; for the writ being filed, the reading of it is the 
a&t and office of the court, and ſhall not conclude the 
JaintiF from ſhewing the true writ, and that this is m2! 
like to the oyer of a deed, the reading of which 1s the act of 
the plaintiff” himelf, and therefore [hall not be 2dmitted 
to ſay that the deed ſo read to the defendant is not the 
| deed upon which he counted; but Tracey J. held, that 
when the defendant prayed oyer of the writ, and it was 
read to him, this was the act of the court, and when it 
is entred upon record, the plaintiff ſhall not be ad- 
mitted to ſay, that this is not the true writ, and fo fa]- 
ſify the aQ of the court ; but had the writ becr. miltaken, 
the plaintiff's attorney, upon delivery of the paper-book, 
ought: to have rectified it, or have applicd to the court to 
rectify it ; but after it is recorded, Le is eſtopped to ſay 
that it is not the true writ ; butzudgment was given for 
the plaintiff, 2 Lutw. 1641, 16044. Trin. 2' Ann, Simp- 
| fonv. Garfide. | 
If a feme covert be arreſied by a wrong name, and gives 
 bail-bond, yet ſhe may plead miſnomer ; tor her bond being 
that of a feme covert, ſhe may plead non eſt fattum to it; 
tdeo it will not eftop her ; per cur. 
3 Ann. B. R. in the caſe of Linch v. Hoke. 7 
Tenant in tail had acknowledged a judgment or re- 
cognizance, and died, Upon a ſcire facias againſt bis heir 
and tenant, the ſheriff returned a ſeire fect, and there 
was judgment by default ; and in ejectment it was ruled, 


that the i/ſue in tail could not give in evidence that the ca- 


nuſor was on!y tenant in tail, becauſe he might have pleaded 
it to the ſcire facias, A cafe cited by Holt Ch, J. 
Comb. 446. in the caſe of Lambert v. Cameret. 

Where the eſtoppel appears on the record, the other ſide 
may. demur, as in debt for rent upon an indenture, if the 
defendant pleads nibil habuit in tenementts, the plaintift 
n2ed not reply that eſtoppe}, but may demur, becauſe the 
declaration is on the indenture, and the eſtoppel appears 
on the record ; otherwiſe if he had declared guad cum de- 
mifiſſet, 1 Salk. 227. pl. 5. Paſch. 4 Ann. B. R. Kemp. 
V. Grodal, | 

F. arreſted the defendant in aſfiſe and trover, who now 
moved that he might anſwer without putting in bail, 
becauſe he was a peer, viz. Earl of Buckingham, Viſcount 
Purbeck, and Baron Stoke, and fo was free from arreſt ; 
| that if he ſhould put in bail, it muſt be by the name 
whereby he is arreſted, which would eftop from claiming his 


peerage. Sed per cur. In all civil caſes the dail only enters. 


into the recognizance, and not the party himſelf, and 
therefore it would be no cſtoppel to him; they could not 
take notice of his peerage otherwiſe than by plea, which 
could not be till he was in cuſtody of the marſhal, and 
therefore being by coercion, ir would not prejudice him ; 
ſo the court would order nothing, ſed currat lex; but 
Holt ſaid, if this had been a crinual caſe, they would 
diſpenſe with his joining in the recognizance ks ſave the 
eſtoppel, and that in this they would make the plaintiff 
declare ſpedily, and not be allowed the uſual time, 12 
Med. 217. Mich. 10 Will. 3. Roberts v. Fillars, alias 
Danvirs, | 

A man covenants to pay the rent referved by a former 
indenture ; he is eftopped to ſay no rent was reſerved, 
Stran. 512. FED 

The tenant is not eſtopped by the deſcription of lands 
in the leaſe. Stran. 610; 

Where eltoppel app:ars on the record, it necd not be 
replied. Stran. $19. 

An Affignce may take advantage of an eſtoppel. Stran, 
818. 

Where an heir in tail is returned heir in fee and warned, 
after the award of execution, he cannot give the intail in 
evidence on an ejectment. L£d. Raym. 599. | 


6 42d. 311. Mech, 


eſtopped to ſay they are no corporation, 


E 9. :Þ 


| 
The heir in tail ſuffers judgment in a ſcire facias by 
default ; he is eſtopped to clin the benefit of the intai]. 
Ld. Raym. 1051. | 

| In a fſeire facias upon a miſrecited judgment, the defen- 
gant) peace nul tel record, and it is found that there is 
ſuch a record ; he is eſtopped from ſhewing.the variance 
afterwards. Ld. Raym. 1050. | | 

In debt for rent, where the plaintiff declares upon a 
demiſe by indenture, the defendant cannot plead nil ha- 
butt in tenementis; and it is ill upon demurrer, without 
replying the eſtoppel, becauſe that appears upon record. 
Ld. Raym. 1551, 1554. 

If a man be indicted by his right name, and plead mi/- 
n:mer in abatement, he is eſtopped to deny that name, 
that he gives himſelf. Zd. Raym. 1308. 

By a recognizance to a corporation the defendant is 
Ld. Raym. 
1533+ | 

An aſſignee of the reverſion ſhall have the benefit of 
the eſtoppel againſt a leflee by indenture. LZd. Raym. 
I551. 

A leflze by indenture cannot plead nil habuit, &:c. ſpe- 
cially, without admitting an intereſt. Ld. Raym. 1551. 

For more learning «n this ſubjet, ſee 10 Vin. Abr, tit, 
Eſtoppel. | 

Eltovers, (Eftoverium) According to Spelman_is de- 
rived trom the Fr. etoffe, i. e. materia, and that from 
the verb etoffer, which is to ſupply with neceffaries ; and 
in law properly fignifieth nouriſhment or maintenance, 
For example; Bratton, lib. 3. trad. 2. cap. 18. num. 2. 


- uſeth it for that ſuſtenance, which a man committed for 


felony, is to have out of his lands or goods for himſelf 
and his family, during his impriſ-nment. And the ſtatute 
made 6 Ed. 1. cap. 3. uſeth it for an allowance in meat 
orcloth. It is alſo uſed for certain allowances of wood, 
to be taken out of another man's wood, $0 it is uſed 
Weſim. 2. cap. 25. anno 13 Ed. 1. Wift. Symb. part. 2, 
tit, Fines, ſect. 26. ſaith, that the name of eſtovers con- 
taineth houſe-bote, hay-bote, and plough-bote ; as if he have 
in his grant theſe general words, De rationabil; eſtoverio 
in boſcis &c. he may thereby claim theſe three. In 
ſome manors the tenants have common of eſtovers out 
of the lord's woods, and pay a certain ſmall annual rent 
for the ſame. Cowell. 

Uncer the name of eſtovers are comprehended, houſe, 
plough, fire, cart, and hedgebotes, and if a man hath 
reaſonable eftovers in the woods of another, to be taken 
by view and delivery of the baily of the manor, if he take 
them without, he is a treſpaſler; if they are demanded 
and denied, he may have an affiſe, 5 Rep. 25: in Sir 
Thomas Palmer's caſe, | 

At Common law an afliſe did not lie for a diſſeiſin de 
libero efloverio ; but now by the words in the ſtat. F. 2. 
cap. 25. De preficuo in certo loco capiendo, he may. 8 Reb. 
4s. in "Jebu Wes caſe, F F *P 

If eftovers are granted to be burnt in ſuch an houſe, 
they ſhall go to him who hath the houſe, by whatſoever 
title he holdeth it; and therefore if a man-is ſeiſed of an 
houſe in the right of his wife, and a grant is made to the 
huſband and his heirs, to have ſufficient eftovers to be 
burnt in that houſe, in ſuch caſe the eſtovers are appur- 
tenant to the houſe, and ſhall deſcend to the iſſue of the 
huſband and wife, B Rep. 52, 54. Simms's caſe, Poſlea, 
þ1. 13. 8. C. this caſe is queſtioned by Vaughan Ch, J. in 
1 144d. 182. | 

A man having eſtovers to his houſe, either by grant or 
preſcriptioi., altho* he alters the rooms, without makin 
new chimnies, the preſcription {till holds ; and if he build 
new chimnies, the preſcription is not deſtroyed, but he 
muſt not ſpend any of the eftovers in them. 4 Rep. 87, 
LutterelPs caſe. 4 Leon. 240. Brown's caſe. $8, P, 

If a man hath common of eſtovers in fee, and the 
owner grubs up the wood, he ſhall have an aſfliſe ; but if 
he hath it but for a term of years, he ſhall have an ation 
on the caſe, 9g Rep. 112. in Robert Mary's caſe, Heb, 
4.3. C wper v. Andrews, $. P. ot 

A preſcription to have eſtovers for repairing the old 
houſes,and for building new houſes on the copyhold lands, 
is good, Cre. 33. Arundel v, Steers, 


In 


In treſpaſs for taking away the boughs of trees felled, 
the defendant juſtifies by virtue of a cuſtom of the manor, 


that when the Lord felled any timber-trees, the poor te- 
| nants had the boughs for neceſlary eſtovers to be burnt 


in fecait in terris & ten'tts, &c. adjudged, that the cuftom | 


was not well alleged, to burn eltovers in terris. Godb. 
224, Biſhop of Chicheſter v. Stroadwick. | | 
Treſp: ſs, &c. for cutting down trees, &c. the defen- 
dant ple:.ded, that he was ſeifed in fee of an ancient 
houſe and linds, &c. and fo preſcribed to have eſtovers 
for repairing the houſe, or for the building a new houſe on 
thoſe langs ; and upon demurrer it was objected againſt 
this pr: ſcription, for that it ought to be reaſonable and 
uſual, which is to repair ancient houſes, but not to build 
new ones ; but adjudged, that the preſcription is good, 
becaule ſuch eſtovers may be granted, even at this time, 
and by the fame reaſon there may be a preſcription for 
them. 2 Cre. 25, Counteſs of A: undel verius Strer, 
Where a man hath a grant of e/tovers to be burnt in 
ſuch a h:nuſe, they ſhall go to him who hath that houſe, 
by whatſoever title he hath it, becauſe one is inſeparably 
incident to the other; and if the owner of the houſe cut 
them down, and another carries them away, he may 
have an action of reſpaſs againſt him, though he who 
took them away had common of eſtovers in the ſame 
place. 1 Brownl. 44. Spilman's caſe. * Autea pl. 5, 8, C. 
Leaſe for years, and that the leſſee ſhall have conve- 
nient ſue], not cutting down or ſelling any trees; the 


leffze cut down trees for fuel, and the leflor brought an 
action of convenant ; and adjudged, that the aCtion was. 


well brought, for this was a covenant on the part of the 
leflee,, becauſe the law allows him reaſonable eſtovers, 
and by this covenant he had abridged himſclf of that 
privilege. Poſch. 15 Car. March g. 


In treſpaſs vi & armis, for entring into his land, and 


digging it ; the defendant pleaded, that he was ſeifed of | 


an ancient meſſuage, and fo preſcribes to have fourteen 
days to dig turf in the place where, &c. tanguam ad meſ- 
 ſuagium pred” pertinen' ; and upon a demurrer to this 
plea, it was adjudged ill, becauſe he ſaid the turfs were 


appertaining to his meſſuage, but did not ſay they were 


to be burnt or uſed therein, $:4. 354. Heyward verſus 
 Canningtan. See Antea pl. 12. 8. P. See Preſcription 
B) 13. | 
Eſftrangers, Are ſometimes taken ſor thoſe that are 
not privies or parties to the levying a fine, or making of a 


deed ; ſometimes for thoſe who are born beyond ſea. 


Cawell, edit. 1727. | | 

Eſtray, (from the old French Eftrayeur, Lat. Extra- 
hura, pecus elapſum e cuſtadia campas pererrat ignoto domi- 
no) Signifies any beaſt not wild, found within any lord- 
ſhip, and not owned by any man; fur in this caſe, it 
being cried, according to law, in the market towns ad- 
joining, if it be not claimed by the owner in a year and 
a day, it is the lrd's of the foil. See Britton, cap. 17 
Cowell. The ancient law of King [na was, Diximus de 
zgnstis pecoribus, ut nem9 habeat ſine leſlimanis hundredi, ſtue 
hcminum decenna, that is, the ſuitors at a court-leet. 
Spelman. | : Fu 

The reaſon of eſtray is, becauſe when there is none 
who can make title to the thing, the law gives it to the 
King, if the owner does not claim it within a year and 
a day, and alſo becauſe the cattle might not periſh, which 
are called animalia vagrantia, &c. per Cike Ch. J. Godb. 


150. pl. 195. 


He who juſtifies for eſtray made preſcription in his | 


manor, and ſaid further, that according to the cuſtom in 
the realm of Eng/and uſed, they ſhall proclaim them in 
two market vills, viz. in D. and S. and fo it ſeems, 
that eftrays ſhall be proclaimed in the two next market 
vills, by the Common law, and two market days, the 
one in the one vill, and the other in the other vill, Br, 
Eſtray, pl. 10. cites Lib. Inſtr. 

The efſtray ought to be proclaimed in market in two 
ſeveral vills adjoining ; and therefore till this be done, 
and the year and day paſſed, the lord of the franchiſe has 
not any property. Finch's Law 45. 

In the proclamation it ought to be ſhewn of what 
kind the eſtray is, as ſhzep, horie, &c. and ought to tell 
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the name of the ſeizor, ſo as the owner may know Whis 
ther to reſort for his cattle, Godb. 151. pl. 195. Paſeh 
5. Fac. Taylor v. Fames. at 


The proclamation muſt be in convenient time, which 
the court will adjudge of z per Hobart Ch. J, Jin. 68. 


Mich. 12 Jac. C. B. 


If a man takes beaſts as eſtray, and keep them fr 
three quarters of a year, and after they eſtray from him 
and another gets them, the firſt Lord who kept them "ha 
three quarters of a year cannot retake them, becauſe he 
has no property in them till he has kept them the year 
and day, and proclamation paſſed ; guod nta bene; for 
the pofleſſion of the ſecond Lord is good againſt him who 
has no property. Br. Eſtray, pl. 11. cites 33 FT. $, 

So if it be but the day before the year ended. Browy!, 
236. Trin. 8 Jac. Harvey v. Blacklole, 
[t ought to be kept in land in the Lord's poſſefion, 
Godb. 150. pl. 195. Paſch. 5 Fac. C. B, Taybr y. 

ames. 2p 
Y The Lord cannot ride an horſe that is an eftray. Yelv, 
96. Hill. 4 Fac. Bagſhaw v. Gaward. 

Nor can he work an ox. 12 Rep. 100, Trin, 10 Jac, 

er cur. Ann”. i 

Leſſee for life of a manor ſeizes an eſtray, and dies be- 
fore the year and the day paſſed; it ſeemed that the 
executors of the leſſee ſhall have it, and not he in the re- 
verſion; for although the leſſze had not an abſolute pro- 
perty in it during his life, yet when the year is paſt, the 
property ſhall have relation to the time of the ſeizure. 
Mb. 11. pl. 43. Hill. 4 Ed. 6. Anon", 

If a man have waif and ftray within his manor by 
preſcription, and another man takes the waif or ftray out 
of the manor, &c, he who has the manor ſhall have an 
attion of treſpaſs for them, &c. and that without any 
ſeizure of them before. F. N. B. g1. (B) 

Waif in one manor ftrays into another ; per Catlin 
Ch.; J.:- No Fer is changed by the waif without 
ſeizure, unleſs in the King's caſe of prerogative. D, 338. 
a. pl. 40. Trin. 16 Eliz. Anov'. | 

When cattle come into other men's grounds ſtraying 
from the owners, then the party or Lord into whoſe 
grounds or manors they come cauleth them to be ſeized, 
and wythe put about their necks, and to be cried in 
three markets adjoining, ſhewing the marks of the cat- 
tle, and then if the true owner claims them not within 
a Fear and a day, the property of them is in the Lord of 
a manor whereunto they did ſtray, if he have all eſtray 
by cuſtom or charter, elſe to the King. Bacon's Uſz h 
th Law 65. : 

If two tenants in common be of a manor, to which 
waif and ſtray do belong, and a ftray does happen ; they 
are tcnants in common of the ſame, and if the one does 
take the ſtray, the other has no remedy by action, but to 
take him again. Co. Lit. 200. 4. | 

But if by preſcription the one is to have the firſt beaft 
happening as a ſtray, and the other the ſecond, there an 
action lics if the one takes that which pertains to the 
other. Co. Lit. 200. a. | 

If any eftray happen within the manor of the wife, if 
the huſband dies before ſeizure, the wife ſhall have it, for 
that the property was not in the huſband before ſeizure. 


Co. Lit. 351. 6. 


A man ſciſed of a manor to which he has ſtray appen- 
dant by preſcription, &c. by his bailiff he ſeized an ox as 
a ſtray within the manor, and makes proclamations ac- 
cording to law, and within the year, and lets the manor 
with all royalties and liberties, and after the year and 
day paſſed; Brown J. was of opinion, that the lefſor 
ſhould have it, foraſmuch as he had the poſſeſlion, and 
when the year and day are paſſed, the property ſhall have 
relation to the time of the firſt ſeizure, but all the juſ- 
tices were againſt him, and that the leſſee ſhall have it, 
foraſmuch as the property of the ſtray is not altered or 
changed before the year and day, and the Lord of the 
manor until the year and day are paſſed, has but the cuſ- 
tody, ſo that the owner may relieve it within the -year 
and day, if he will pay for the meat of it. 12 Rep. 100. 
Trin. 10 Fac. Anow., | 

oh | | | Treſpaſs 


\ 


1 


Treſpaſs for his borſe ; defendant pleaded, that one P. 
' was owner of the horſe, and that the horſe eftrayed out 
of his poſſeſſion, and came to the hands of the Linc, 
and that be by command of P. demanded the horſe, and 
that the borſe within a year, &c. and tendered amends, 
and that the plaintiff elulhng to deliver him he took 
him ; to this there was a frivolous replication, and upon 
that a demurrer., Without telling any marks, or making 
any proof of property which may be made on the trial, 
the owner may ſeize his horſe where he finds him ; per 
cur”. Salk. 686. Mich. 4 4nn. Henly v. Walſh. 
Though the defendant does not plead directly that he 
tendered amends, but only that he demanded the horſe 
proferenda ſatisfattion', yet the court held this a direct 
afirmation, like the caſe of warrantizando vendidit where 
the participle affirms as direaly as a verb ; ſo gens plagam 
mortalem is well enough. 
4 Rep. Long's caſe, | 
And per cur, though it was ſaid he tendered amends 
generally, and did not expreſs any certain ſum, yet that 
was good in this caſe; and a difference was taken be- 
tween this caſe, and that of a tendor of amends for a 
treſpaſs ; in that of a treſpaſs, if the defendant pleads a 


Ibid. ſays, vide 2, Cre. 630. 


tender of amends, he muſt ſhew what he tendered, for 


he muſt tender a certain ſum ; and the law put this dif- 
ficulty upon him becauſe.he is the wrong-doer, and the 
other is confeſledly a party injured ; but the owner of the 
_ eftray is no wrong-doer, and it is impoſhble he ſhould 
know how long his horſe had been in the Lord's cuſtody, 
nor how much will make a proper fatisfativn, 2 Salk, 
686. Mich. 4 Ann. Henly v. Walþp. 

Another exception was, that the defendant does not 
aver, that the amends tendered was refuſed ; & edjorna- 
tur. Ibid. .- | | £29 

Where the plaintiff brought treſpaſs for taking his eſ- 
' tray, and then in his replication does not ſet forth that 
he proclaimed him, and it does alſo there appear that it 
was more than a year and a day aiter the taking it as an 
eſtray, that the defendant as owner took it away; in 
this caſe the plaintiff*s replication deſtroys his ation ; 
for now, after the year and day the Lord had the abſo- 
lute property, which is*a much greater property than a 
Lord has in an eftray, and if you firſt declare for him as 
an eſtray, and in your replication ſhew that the property 
was abſolute in you, it is bad ; per Heit Ch. JT, Holt 
Rep. 564. pl. 42. Hill. 4 Ann. Heniy v. Walſh 

Holt Ch, J. cited Noy 144. Godb. 150. to ſhew, that 
in caſe of an eftray, the Lord ought to make a demand 
of what the amends ought to be for the keeping, and 
then if the party thinks the demand unreaſonable, he 

ought to tender ſufficient amends; but if he tender in- 
ſufficient amends, the Lord ought to take iflue, and let 
the jury ſettle what: the keeping is worth, Note; in 
this caſe the aCtion was brought for av eſtray colt, and 
by the replication it appeared that it was after the year, 
and then it ceaſed to be an eftray, and became the Lord's 
property. Per Holt Ch, J. it became an eſtray after the 
firſt proclamation, and not ſooner ; the owner is ſubject 
to pay for no more than a year's keeping, which ſhall 
commence from the ſeizure, Per Powell J. the pleading 
' a tender of ſufficient amends is well, and a good iflye. 
11 Med. 8g. pl. 12. Trin. 5 Ann. B. R. Henly v. Walſh. 

If” in treſpaſs by the Lord for taking bis eſtray after 
the year, the Lord does not ſhew that it was proclaimed 
' the next maiket day after it was found, at the next mar- 
ket town, he has no property in the eftray, and the 
action fajls ; for the Lord to juſtify himſelf muſt ſhew 
that he did what the law required of him to give him 


$ 


this title, Per Halt Ch. J. to which Pawell agreed, 
and judgment accordingly, Holt's Rep. 564. Henly v,. 
TY a{/h. | 


Elireat, Extradum, Is uſed for the true copy, or du- 
plicate of an original writing ; for example, of amerce- 
ments or penalties ſet down in the rolls of a court, to be 
levied by-the bailiff, or other officer, of every man for 
his offence. See F. N. B. f. 57, & 76. and ſoallo it 1s 
uſed H/}. 2. cap. 8. | WE 
The Chancellor (after the end of the Norman period ) 
put the ng ſeal to all patents, which was the founda- 

QL, 1h 


—— 


| the poor, &c. ſhould pay 5/. per month, and 


| fine was eſtreated, and proceſs iffued upon it. 


| 


Exchequer 9. 
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tion and* baſis of the revenue; but when any ſuch pa- 
tents were ſealed, they were eſtreat:d into the Exche- 
quer, and the execution, iſſued out of the court of Ex- 
chequer for all the reſeryations on ſuch patents; for as 
the Chancery was a,cheque upon the civil juſtice by if- 
ſuing originals, ſo lkewiſe it kept the foot and founda- 


tion of all certain revenues of the crown, which were 


clireated into the Exchequer,. in order to be there gather= 
ed _ paid in, Gilb. Hift. View of the Court of Exche- 

wer 8, 
, Likewiſe all fines upon crimes in the court of King's 
Bench were to, be eſtreated inta the Exchequer, in order 
to levy ſuch fines there, or if they were already levied, 
they were yet to be c{treated, in order that the clerk of 
the crown might account for ſuch fines ſo received in 


the court of Exchequer, Gilh. Hiſt. View of the court of 


A by-law was made in a court-leet held for the King 
within his honour of Grafton, that every perſon within 
the leet, who ſhould receive or place any inmate in a 
bouſe there, without giving ſecurity to the overſeers of 


. 8, 
was fined 20/. for a breach of the ſaid by-law, ih 


Hale Ch, 
Baron faid, it is a good by-law, and frequent in leet 

but it is hard to citreat the fine before taking uſual re 
medy for it by diſtreſs ; and to extend the party's lands 
when perhaps he may bave ſomething to plead to it, as 
that he is not within the Jeet, or that he received no in- 
mate; but the officers faid 'it was uſual to eftreat ſuch 


| fines into the Exchequer when they belonged to the 


King ; otherwiſe when they belong to ſubjects ; and the 
party was: ordered to plead. Hardr. 471. pl, 6. Trin, 
19 Car. 2.11 ſeace”, Anon, 

In an infomation, in nature of a gus warrants, iſſues 
were returned upon three ſeveral di/?ringas's, and upon 2 
motion for a rule to reſtreat them, Holt Ch, }. faid, that 
the courſe of the court is to ſend them up into the Exche« 
quer at the uſual times, which are twice a year, viz. on 
the laſt days of the ifluable terms ; but in extraordinary 
caſes there may be a rule to eſtreat them, and the mo-. 
tion was denied, 1 Salk. 55. pl. 4. Mich. 11. Is. 3. B, 
R. The King v. Mayor of Hertford. | EN 
| If recognizances are eftreated into the Exchequer, be- 
cauſe not punctually complied with ; yet if the party ap= 
pears, and takes his trial next ſeſſions, he may compound 
for a very ſmall ſum in the court of Exchequer, becauſe 
the effe&t, though not the exact form of the recogni- 
zance, is complied with, 10 Mad. 24 3. Hill. 1 Geo, 1. 
B. R. The King v. Tomb. | F 

Judges of oyer and terminer are the proper judges, 
whether recognizances ought to be eftreated or ſpared. It 
is for the advantage of publick juſtice, that it ſhould be 
in the power of juſtices of oyer and terminer, to ſpare 
the recognizance, if upon the circumſtances of the caſe 
they ſee fit. Per cur'. 10 Med. 278, Hill. 1 Gee. 1. 
The King verſus Tomb. | Eben 

Statute of eſtreats, 16 Ed. 2. ſe? 1. Eſtreats ſhall 


| be made in manner following: Firſt ſhall be entred 


the fines which moſt commonly happen, as to have writs 
and all other fines? wherein the ſum 1s exprefled : And all 
theſe fines of one county for the whole year wall be 
written by themſelves by order, as the fines ſhall be en- 
tred in the rolls; and of all other counties, whatſoever 
ſhall happen to follow in any one county, And for the 
more ready recourſe to the rolls, .if any thing ſhall be 
doubted of, either of the number, or other letter in the 
eſtreat ; the date of the day when the fine was made, 
ſba]l be entred into the eftreat which is delivered into the 
Exchequer, | | 

S:&. 2. After thoſe fines ſhall be entred charters, let- 
ters patent and commiſſions, in which any farm or year- 
ly rent is due to the King, or wherein any accounts ,are 
to be made, and theſe ſhall be written by counties ſeye+ 
rally after the readieft manner, 

Seek. 3. After theſe ſhall be written homages and 
fealties, whereof the reliefs are to be demanded, and 
other things whereof the ſum is not cxpreſied, nor any 
yearly demand to be made, ha 


g F 


pr 


Rt ST 


$27. 4. In the ſame eftreat ſhall be entred charters 
of gift, by which the King ought to have ſervice, 
| Sef. 5. There ſhall be entred in the ſame eftreat, 
the names of thoſe which that year ſhall be aſſigned to 
hear and inquire, or to do any thing whereby fine or 


amerciament, or other profit appertaining to the King | 
TRY F 


might ariſe, {£56k 234 | 

$24. 6. In the end of the eſtreat the rediſleiſins and 
ſurcharging of paſtures. 

S:&. 7. The ordinance of the Exchequer ſhall be 
kept, and by writ commanded to the juſtices of both 
benches, and the warden of the foreſt on this fide of 
Trent, and beyond. | %> 

S:4. 8. The ſteward of the King's houſe ſhall be 
commanded to deliver yearly to the TI reafurer of the 
Exchequer his eſtreats of the fines, amerciaments, iſſues, 
forfeitures, and other profits ariſing to the King, by rea- 
ſon of the pleas holden before the ſteward and marſhal, 
twice in the year, viz. at Eaſter and Michaelmas, | 

$22. 9. Charge ſhall be given to the clerk of the 
market and of meaſures, that he deliver his eſtreats in 
form abovelaid. | 

$222. 11. The butler for the King ſhall be charged, 
that he ſhall make proviſion by view of the honeſt men 
in the town where the ſame purveyance ſhall be; and if 
the ſame be in a port where are gatherers of the King's 
cuſtom, the ſame ſhall be teſtihed by them, 

Sed?, 12. 
ſo long as he ſhall be-attendant upon the cuſtom, | 

Se. 13. The butler ſhall put into a ro!] all his buy- 
ings, how many tuns, of whom he bought them, at 
what time, and by wole view. | 

$22. 14. He ſhall inroll the wines of priſage in like 
manner. 7 GEE 


$:2. 15. All the cuſtomers ſhall be charged, that they | 


twice yearly ſhall certify the treaſurer and barons, at the 
feaſt of Eaſter and St. Michael, how many ſhips have ar- 
rived within their bounds laden with wines, and of 
whence they were, and who bought them,and when they 
arrived and diſcharged, and how much wine every ſhip 
did bring, &c. how many ſhips arrived of which the 
King did take prize of wine, and how many tuns, and 
in what ſhips the King did take 25. for the tun, and how 
many tuns he did take 2s. for the tun, 

| Stat. 42 Ed. 3. cap. 9. Where in the Green wax it is 
ſent to the ſherit to levy the King's debts, the ſheriffs 
miniſters levy the ſame by rolls and other remembrances, 
and do not ſhew the eftreats under the ſeal of the Exche- 


quer, ſo that which is once levied cometh another time in_ 


demand, becauſe that they do not charge themſelve fully 
of that that is levied; it is ordained, that men ſhall ſee 
the eftreats ſealed, and that the fame which is paid be 
totted, and the eſtreats ſent to the ſheriffs upon the re- 
ceipt. And ifany ſheriffs or miniſters do to the contrary, 
they ſhall anſwer to the party which will complain, and 

ield him treble damages, and make fine to the king, 
And he ſhall give his ſuit as well before juſtices of peace 
as before other juſtices. And the ſheriffs ſhall account by 
the ſame eftreats ſo totted and by none other; and the 
ſame eſtreats ſhall not be copied out by the ſheriffs, but 
the copy of the eſtreats in how much they touch the 
franchiſes of lords ſhall be delivered to the bailifts of the 
franchifes under the ſeal of the ſheriff; and the ſame 
bailiffs ſhall yield their account to the Exchequer by the 
copies ſo delivered. | , 

Stat. 7 H. 4. cap. 3. The juſtices, before ywhom iſſues 
or amercements be forteit, ſhall charge the clerks of the 
_ eſtreats in ſuch places, by their oath, that they make the 
rolls of the eſtreats of ſuch iſſues and amercements di- 
ſtinAly by expreſs words of the cauſe of the loſs, of the 
term of the year, and the nature of the writ, and betwixt 
what parties ſuch ifſues and amercements be loſt. 

Stat. 22 & 23 Car. 2. cap. 22. ſett. 2, All fines, poſt- 
fines, iſſues, amercements, forfeited recognizances, fums 
of money paid, in lieu of them, and other forfeitures im- 
poſed or forfeited in the King's Bench, Common. Pleas 
or Exchequer, ſhall be eſtreated into the Exchequer twice 
every year, 71. e. all ariſing from the beginning of Hilary 
term to the beginning of Trinity ſhall be eſtreated the laſt 

day of Trinity term, | | | 


No cuſtomer ſhall be deputy to the butler, 


" 
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Sef7, 3t All ariing from the beginning of Trinity term 
to the beginning of Hilary term {hall be eftreated into 
the Exchequer the laſt day of Hilary term, on pain that 
every officer making default therein ſha] forfeit 50/, the 
one moiety to the King, the other to the proſecutor. 

Se. 4. This aCt hall not alter the courfe uſed in 
certifying and eſtreating iſſues from the Common Bench 
nor of fines pro l/icentia concordandi called poſt-fines, nor 
the termly eſtreating of iſſues out of the office of pleas in 
the Exchequer, 

Seft. 5. Fines, iſſues, recognizances and all forfei.. 
tures, impoſed or forfeited betore any judge of afliſe 
clerk of the market or commiſſioners of tewers, ſhall be 
eſtreated into the Exchequer twice yearly, z. e. all ariſing 
betwixt Adichae/imas and Eufter before the firit day of 
Trinity term. | 

Ser. 6. All fines, &c. ariſing in the courts laſt men. 
tioned from Eafler to the feaſt of St. Michael ſhall be 
eſtreated before the firſt day of Z/ary term, on pain that 
every perſon making default therein ſhall forfeit gol, one 
moiety to the King, the other to the proſecutor, 

Set. 7. Clerks of the peace and town-clerks ſhall de. - 
liver to the ſheriffs within twenty days after the 29th of 
September yearly, a perfect eſtreat of all fines, iſſues, a- 
mercements, recognizances, ſums of money, and other 
forfeitures, which ſhall have been impoſed or forfeited in 
the ſeffions of the peace heid before ichazhnas. 

Set. 8. And alſo ſhall yearly, on or before the ſecond 
Monday after the morrow of All Souls, deliver into the. 
Exchequer a duplicate'of ſuch-eftreats ſo delivered to the 
ſheciffs, that the ſheriffs may be charged therewith on 
their appoſals, on pain to forfeit 501. the one mcieiy to 
the King, the other to the proſecutor. ; 

$2. 9. No officer belonging to the King's Bench, 
Common Pleas cr Exchequer, nor any clerk of afiſe, 
clerk of the peace, town-clerk, or any officer under them, 
nor any other, ſhall conceal any inditment, fine, poſt- 
fine, ifſue, amercement, forfeited recognizance or other 
forfeiture, unleſs by order of court ; nor ſha!l they miſ- 
certify any of the ſame ; on pain to forfeit the treble va- 
lue of what they conccal or miſcertify; one moiety to 
the King, the other to the proſecutor ; and alſo on pain 
to loſe his office, and be incapable of any office where 
any part of the King's revenue is managed or paid, 

Sect, 10. W here any ſums of money or forfeitures due 
to the King ſhall be paid to any ſheriff or other officer, 
and according to the act certified and eſtreated into the 
Exchequer, proceſs of Green wax hall be awaided to the 
ſheriffs againit ſuch officers for levying the ſame, 

Sef. 11. Nothing in this act ſhall prejudice the rights 
of any bodies politick or corporate, lords of manors, li- 
bertics or franchilcs. | 

$:2. 12. Nothing in this a@& ſhall extend to the 
rights of the city of London, : 

Made perpetual, 4 Will. & Mar. cap, 4. fſeR. 4. 

Stat. 4 Will. & Mary, cap. 24. ſet. 5, Clerks of the 
court of King's Bench, of the Common Pleas, clerks of 
aſkiſe, clerks of the peace, town-clerks, clerks of ſewers, 
clerks of the market, and others to whom it belongeth 
to wake returns of eftreats into the Exchequer, ſhall 
upon delivery of ſuch eftreats take the oath following, 
VIZ. | 


YOU hall fwear, that theſe eflreats now by you delivered, 
are truly and carefully made up and examined, and that all 
fines, iſſues, amercements, recognizances and forfeitures which 
were ſet, loſt, impoſed or forfeited, and in right and due 
courſe of law ought ta be eſtreated in the court of Exchequer, 
are, to the beſt of your knowledge and underſtanding, therein 
contained, and that in the ſame eſtreats are alſo contained 
and expreſſed all ſuch fines as have been patd into the court 
from which the ſaid eſtreats are made, without any wilful 
or fraudulent dijcharge, omiſſion, miſnomer, or def«& what- 
ſoever, 50 help you God, 


Which oath the barons of the Exchequer, or any one 
of them, are required to adminiſter, 


By ſtat. 3 Geo. 1, c. 15. ſe. 12. The barons may 
amerce clerks of afſiſe, &c, for not returning eftreats. 


Clerk 


| Clerk of the eftreats, Cleric us extractorum. See in 


Clerk. _ PE Et | RAE 
| Eftreciatus, Streightened, blocked up. [nquiratur de 


viis Domini Regis eſtreciatis, ——Plac. Coron. temp. R. 1. 


 Eftregbords, Eaſtern boards, or deal, or fir, brought 
from the Eaſtern parts for wainſcot and- 6ther uſes. — 
Et in ſex eſtregbords videl. waynſcots emptis apud Stereſ- 
bregge 11. fol. 11. den. Paroch. Antiq. p. 575. 

Eftrepe, French erropier, i. e. mutilare : T'o make ſpoil 
by a tenant for life in lands or woods, to the prejudice of 
him in the reverſion. 

Eſlkrepement, or Eftrepament, ( #/repamentum, 
from the French word etropter, mntilare.) Lt ſignifies the 
ſpoil made by tenant for life upon any lands or woods, 
to the prejudice of the reverſioner, as namely in the 
ſtatute made anno 6 E. 1, cap. 13. And it may ſeem by 
the derivation, that g/trepement is properly the unmea- 
ſurable ſoaking or drawing out of the heart of the land by 
plowing or ſowing it continually, without manuring, or 
other ſuch uſage as is requiſite in good huſbandry : And 
yet etropier ſignifying mutilare, may not improperly be 

_ applied to thoſe that cut down trees, or Jop them, farther 
than the law will bear. This ſignifies alſo a writ, which 
lieth in two manners ; tie one is, when a man having 
an aCtion depending, (as a formedon, or dum ſuit infra 
etatem, or writ of right, or any other) wherein the de- 
mandant 1s not to recover damages, ſueth to inhibit the 

_ tenant from making waſte during the ſuit. The other fort 
is for the demandant, that is adjudged to recover ſeifin of 
the land in queſtion, and before execution ſued by the 
writ habere facias ſeiſinam, for fear of waſte to be made 
before he can get poſſeſſion, ſueth out this writ. See 
more in F, N. B. fol. 60, 61. Reg. Orig. fol. 76. and 
Reg. Jud. f. 33. In ancient records we often find va//um 
& extrepamentum facere ; and Spelman thinks, eſtrepa- 
mentum gravis vaſit genus deſignare. Cowell, edit. 1727, 

There are two kinds of eſtrepement, the one original, 
and may be ſued out with the original precipe, by which 
the land is demanded, or at any time pending the plea, 
direfted to the ſheriff, the party, or both ; the other is 

judicial, to be granted by that court where the plea de- 
| pendeth. 2 1n/t. 328. 

There is a difference between eſtrepement and waſte ; 
for waſte is by a particular tenant, who may be puniſhed 
by writ of waſte; and eftrepement is by him who has 
eftate of inheritance by defeaſible title, Br. Efrepement, 
l. 10. | | 

4 By ſtat. Gloucefler, 6 Ed. 1.c. 13. © Aſter a plea is 
moved in London by writ, the tenant ſhall have no power 
to make waſte or eſtrepement of the tenement, hanging 
the plea; if he do, the mayor and bailiffs ſhall cauſe it 
to be kept ſafe at the ſuit of the demandant. And the 
ſame ſhall be obſerved in other cities and boroughs, and 
throughout the realm.” | ; 

Before this ſtatute there lay at the Common law a writ 
of efirepement after judgment, and before execution 
and ſo an eſtrepement doth lie for waſte done after ver- 

dia, and before judgment. 2. {nfl. 328. 

And ſome do hold, that the original writ of eſtrepe- 

ment did lie at the Common law to prohibit any waſte 


done pendente placito; for there lieth a writ de bonts ar- 
reſtandis ne diſſipentur pendente placito, &c- a fortiori in. 


caſe of inheritance, wherein if waſte ſhould be done, it 
ſhould be iriconvenient, and againſt the common wealth : 
But certain it is, that the judicial writ is given pendente 
 placito by this ſtatute. 2 1ſt. 328. 

'The ſtatute of Glouceſter, cap. 13. is ſo conſtrued, that 


the party ſhall recover damages for waſte .done ( pendente 


lacito) after the writ delivered, and therefore it is good 
policy to purchaſe the writ of eſtrepement together with 
the writ. 2 Inſt. 329, | 
The writ itſelf founded upon this ſtatute is but a pro- 
hibition, and upon the attachments the parties do plead, 


2 o_ 329. FIT 
pon a writ of eſtrepement at the Common law, viz. 
afier judgment, the plaintiff ſhall recover damages for 


the waſte done before, without any prohibition formerly 


delivered. 2. Inſt. 329. | 


[1 
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Upon a writ of eftrepement grounded upon this ſiatute 
of Glouceſter, cap. 13. the ſheriff may reſiſt them that ds 
ofter to do waſte,' and if otherwiſe he cannot'do it, he 


may lawfully impriſon them, or make a warrant to others 
to do it, and if neceſſity requires it, may take the poſſe 
comitatus : So odious in law is waſte and defiruQtign.. 2” 


Inſt. 329, 


Oath was made that the ſervants of tenant in dower 


had done waſte after the writ of eftrepement made known 
to them, but the court would. not commit them, becauſe 
It was directed immediately to her and her ſervants, for 
then it had been a contempt of the court. Hob. 85. pl. 
113. Trin. 12 fac. Cumberland ( Earl) v. The Counteſs 
Dowager, | | 
Original of formedin was ſhewn in C. B. returnable 
the next term, and the demandant ſurmiſed waſte and de- 
ſtruction, and prayed eftrepement ; per Englefield, 'The 
ſtatute of Glouceſter, cap. 13. is, That if a man does waſte 
or deſtruction, pending the plea, that the party ſhall have 
eſtrepement, and the plea is not pending till the writ be 
returned, Br, Eſtrepement, pl. 1. cites 18 H.8. 5, 
Where aCtion 1s brought, as formedan, &c. in which 
a man ſhall recover damages, there he ſhall have writ of 


eſtrepement, Br. Eſirepement, pl. 10. cites F, N. B, 


60, 61. 

A writ of eſtrepement was granted in a writ of dower 
unde nthil babet, becauſe at firit it is uncertain whether 
the demandant will recover damages or not in this writ 
Bendl. 33. pl. 55. Paſch. 3 Ed. 6b. Anon', | 

In every preecipe where the demandant is to defeat the 
poſſeflion of the tenant, there for doubt that his adverſary 
will do waſte, he may have writ of eſtcepement to pro- 
Te him to do waſte, Ao. 69. pl. 186. Trin. b Eliz, 

non". | | | 

Writ of eſtrepement was brought againſt huſband and 
wiſe, after judgment in a gurd. juris clamat, and before 
execution ; and it was granted, - Dyer 325. b. pl. 39. 
Trin. 15 Eliz. Cateſby v. Bandes, and bid, cites $. P. 
Mich, 30 H. 8. Bowldes v. Newport. | = 

Pending a writ of partition between coparceners, the 
tenant committed waſte ; the court would not grant a 
writ of eſtrepement, becauſe in this caſe there was equal 


intereſt between the parties, and the writ will not lie but - 


only where the intereſt of the tenant is to be diſproved, 
Geouldſb. 50. pl. 12. Paſch. 29 El.z. Aror'. 

Entry ſur difleifin of a difſeifin made to himſelf, The 
p!aintift prayed a writ of eſtrepement, and it was doubted 
if he ſhould have it, becauſe he is in this aftion to recover 


| all his damages; but afterwards the writ was granted; for 


otherwiſe the plaintiff might have his houſes and woods 


defaced and deſtroyed, and turned to his remedy to re- 
| Cover his damages againſt one who perhaps is not worth 


ſo much, Cro. E. 484. pl. 21. Trin. 38 Eliz. C. B, 
IWright v. Penry. | | | 
Error was brought to reverſe a common recovery in 


Lancaſter in a writ of entry, and whilſt that writ was 


depending, an eſtrepement was awarded to the tertenants, 
and an attachment thereupon ; and adjudged, that it was 
well granted. Cro, E. 774- pl. 4. Mich. 42 & 43 Eliz. 
B. R. Holland v. Dauntyy. | 
This writ lies in action of waſte as well at any time 
b:fore judgment as after judgment, and before execu- 


tion; for he cannot recover: damages for more than is 


contained in the count, and he cannot aflign any waſte 


| done after the writ purchaſed ; reſolved, 5 Rep. 115. b. 


Trin. 43 Eliz. C. B. Foliamb's caſe. 


Where damages are to be recovered, but not pendente | 


placita, there without queſtion eſtrepement doth lie, 2 
Inſt. 328. _ wants 

Error was brought to reverſe a common recovery 
had againſt an infant, and upon that a ſci. fac. ad audt- 
endum errores ; eitrepement was prayed, and per curiam 
allowed ; becauſe it lies in the original writ ; ſee likewiſe 


a writ of entry in the poſt. Noy 134. Trin. 7 Fac. B. R, 


Louch's caſe, | 
Ina partitione facienda, by one tenant in common againſt 
the other, an eſtrepement was granted for all that the 


plaintiff had confeſt to be held in common, and not of 


more, 
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more, for by ſuch means, a man many be inhibited to cut 
his own bows, according to his occaſions. But Bend- 
lowes, cap. 5. fel. 4. ſeemed, that an eſtrepement does not 
lie between tenants in common. But in Af. 6. hr it 
was ruled that the eftrepement ſhall be granted, although 
that Cote Ch. J. held with Bend/owes, But note, that 
in 5. Jac. Lady Lucy v. Oxenbridge, an eftrepement was 
frranted in a partitione facienda, becaule it is a real ac- 
tion ; and no damages to be recovered. And Brown- 
{we ſhewed many precedents contrary to- Bendlowes. Noy 
143. Baily v. Knighton. 

A writ of eftrepement was given in waſte becauſe that 
| for waſte done, pending the writ, the plaintiff cannot 
recover damages. Per tot” cur', Godb. 164. pl. 229. 
Paſch. $. Fac. C. B. Anon, | 

In an ation of waſte for digging earth to make brick, 
eſtrepement was awarded, Faw, on affidavit that the writ 
of eſtrepement was delivered to the ſheriff, and that he 
gave notice of that to the party, and he notwithſtanding 
continues to do waſte, attachment was awarded, - 2 
Brownl. 168. Paſch. 10 Fac. C. B, Anow', 

Afﬀidavit that waſte was committed after an eftrepe- 
ment, yet no attachment was granted, but had it ap- 
peared by pleading, or upon the return of the ſheriff, 
it had been otherwiſe. J/inch 15. Paſch. 19. Fac. Sir 
George Tipping's caſe. + | 
| Ina writ of partition after ſummons an eſtrepement 
was granted generally againſt the parties, and their fer- 
vants, for in partition no damages are to be recovered. 
Het. 32 Mich. 3 Car. C. B., Ano. © 

It ſeems that eftrepement lies not on a writ of error 
of a judgment in partition. Sid. 369. pl. 7. Trin. 2 Car. 
2. B. R. Danby v. Palmes. 

For more learning on this ſubjef, ſee 10 Vin. Abr. tr. 
Eftrepement. . ity 
Elmnare, To excuſe or effoin : Cum dies placiti, &c. 
non potur, Sc. adire, ſed miſt eſumatores gui me eſuma- 
verunt apud Cantuar', Du Freine. 

Elurium, Alborough. 

Etate probanda. See Aetate probanda, 

'Ethbrich. $8ee Ewbryche, 

_ Etheling or Atheling, 1s a Saxo= word, ſignifying 
oble, and among the Engliſh Saxons was as the title of 
prince among us, or as the King's eldeſt ſon; ſuch was 
Eadgar Atheling, the deſigned ſuccellor of Edward the 
Conf:ſſer. Camden, Edgar Atheling, England's Dar- 
ling. | 
-< cetuin, The wallin Staffordſhire, 

Evenings, The delivery at ever or night of a certain 
portion of graſs or corn, or under-wood to a cuſtomary 
tenant, who performs his wonted ſervice of cutting, 
mowing, or reaping for his Lord, and at the end of his 
day's work, receives ſuch a quantity of the materials he 
works upon, to carry home with him, as a gratuity. or 
encouragement of his bounden ſervice. So in the manor 
of Burce/ler, com. Oxon Virgata terre integra ejuſ- 

dem tenure habebit liberam ad veſperas que vecatur even- 
ings, tantum ficut falcator potefi per falcem levare et domum 
portare per ipfum — Paroch. Antiq. pag. 401. 
See Kennet's Gloſſary, at the end of that work. 
__ Everwicklhire, Yor4þire, Heretofore ſo called, perhaps 
derived from the Latin Eboracum, from which Eborac and 
Evoric or Everwick corruptly is no ſtrange variation ; 
and the Saxon Scyre, which fignifieth ſhire. J/illielmus 
Rex Anglia Thome Archiepiſcopo & Betramo de Verdon et 
baronibus ſuis Francis & Anglis de Everwicſcire,  &c, 
Charta Will. Conq. It is alſo written Ewyereſcire, in 
Rat. Magno 30 Hen, 2. and elſewhere Eberacſchira. Cowell, 
edit. 1727. 

Eves:droppers; Are ſuch as ftand under walls or 
windows by night or by day, to hear news, and to carry 
them to others, to make ſtrife and debate among neigh- 
bours : Theſe are evil members in the commonwealth, 
and therefore by the ſtat. 7/2. r. cap. 33. are to be pu- 
niſhed. And this miſdemeanor is preſentable and puniſh- 
able in the court-leet. Kitchin, fol. 11. 

Eveſque, See Biſhop, and 10 Yin. Abr. tit. Eveſque. 


. 


' Smith uſeth it in both ſenſes, /ib. 2. cap. 17. in theſs 


| of record or writing, or by the teſtimony of witneſs, 


fin again 
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words ; Evidence is authentical writings of contraQts, after 
the manner of England, that is to ſay, written, ſealed and 
delivered : And /ib. 2. cap. 23. ſpeaking of the priſoner 
that ſtandeth at the bar to plead for his life, and of thoſe 
that charge him with felony, he ſaid thus; Then he tellech 
what he can ſay; after him, likewiſe all thoſe who are 
at the priſoner's apprehenſion, or can make any proof 
which we in our language call evidence, againſt the male. 
factor. It is called evidence becauſe it makes the iflue 
evident to the jury; for Probationes debent effe evidentes 
& perſpicue. Co, on Littl. fol. 283. Cowell, edit. 1927, 

As in publick judicatures it is neceſlary to ſearch into 
the truth of facts as they really are ; hence, whatever may 
be exhibited to a court or jury, whether it be by matter 


in order to enable them to pronounce with certainty con- 
cerning the truth of any matter in diſpute, whether ſuch 
matter relates to a perſon's life, liberty or property, ig 
called evidence. And as the diſcovery of truth is of the 
utmoſt conſequence to thſe good of ſociety, ſo it lays men 
under the firongeſt obligations, when called upon to give 
their evidence, to adhere inviolably to truth; and this iz 
a matter, not only injoined bz the precepts of religion, 
but alſo by thoſe of reaſon ; the violation of truth being a 

buman ſociety, as it breaks in upon that cor. 
reſpondence that 1s necaiiey to ſociable creatures, by de- 
ſtroying the end of language, which is the common tie 
and band of ſociety ; and as railing a different idea in 
the mind of the hearer from that which is formed in the 
mind of the ſpeaker, deſtroys all intercourſe between 
mankind ; fo it prevents that truſt from being repoſed 
in them which is ſo neceſlary to their own preſervation 
and the good of others, 2 4, Abr. 284. 

It hath been obſerved by Mr. Lee, that there are ſe- 
veral degrees from perfect certainty and demanſtration, 
quite down to improbability and*unlikelineſs, even to 
the confines of impoſlibility ; and there are ſeveral aQs 
of the . mind proportioned to theſe degrees of evidence, 
| which may be called the degrees of afleat, from full aſ- 
ſurance and conhidencc, quite down to conjecture, doubt, 
diſtruſt, and diſbelief. Now what is to be done in all 
trials of right, is to range all matters in the ſcale of pro- 
bability, fo as to lay moſt weight where the cauſe ought 
to preponderate, and _— to make the moſt exact diſ- 
cernment that can be, in relation to the right. But ta 
come to the true knowledge of the nature of probability, 
'tis neceffary to look a little higher, and ſee what cer- 
tainty is, and whence it ariſes, Gilb. L. Ev. 1,2. 

All certainty is a clear and diſtin perception, and all 
diſtin& perceptions depend upon a man's own proper ſen- 
ſes; for this in the firſt place is certain, and that which 
we cannot- doubt of if we would, that one perception or. 
idea is not another, that one man is not another; and 
what belongs to one man, does not belong to another ; 
and when perceptions are thus diſtinguiſhed, oa the fir(t 
view, it is called felf-evidence, or intuitive knowledge. 
Gilb. L. Ev. 2. . 

There are ſome other things whoſe agreement or dif- 
ference is not known on the view, and then we com- 
pare them by the means of ſome third matter, by which 
we come to meaſure their agreement, diſagreement or 
relation. As ifthe queſtion be, -whether certain land be 
the land of F. S. or F. N. and a record be produced 
whereby the land appears to be transferred from F. S. to 
F. N. Now when we ſhew any ſuch third perception, 
that doth neceſlarily infer the relation in queſtion, this 
is called knowledge by demonſtration, - The way of 
knowledge by anoctiiog inference is certainly the higheſt 
and cleareſt that mankind is capable of in his way of rea- 
ſoning, and therefore always to be ſought when it may 
be had. Gub. L. Ev. 2, 3. | 

Demonſtration is generally converſant about permanent 
things, which being conſtantly obvious to out ſenſes, do 
afford to them a very clear and diſtin compariſon ; but 
tranſient things that cannot always occur to our ſenſes 
are generally more obſcure, becauſe they have no conſtant 


Evidence, (Evidentia,) Signifies generally all proof, 
be it teſtimony of men, records or writings. Sir Thomas 


being, but muſt be retrieved by memory and recolleFtion. 
Now moſt of the buſineſs of civil life ſubſiſts on the aC- 
tions 
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tions of men that are tranſient things, and therefore often- 
times are not capable of ſtrit demonſtration, which, as 
hath been ſaid, is founded on the view of our ſenſes, and 
therefore the rights of men muſt be determined by pro- 
bability. But as all demonſtration is founded on the 
view of a man's own proper ſenſes, by a gradation of 
clear and diſtin perceptions, ſo all probability is founded 
upon obſcure and indiſtin& views, or upon report from 
the fight of others. G11b. L, Ev. 3. 

Now this in the firſt place, is very plain, that when 
we cannot ſee or hear any thing ourſelves, and yet are 
obliged to make a judgment of it, we muſt ſee and hear 
by report from others; which is one ſtep farther from 
demonſtration, which is founded upon the view of our own 
ſenſes; and yet there is that faith and credit to be given 
to the honeſty and integrity of credible and diſintereſted 
witneſles, atteſting any fact under the ſolemnities and 
obligation of religion, and the dangers and penalties of 
perjury,. that the mind equally acquieſces therein as on a 
knowledge by demonſtration, for it cannot have any 
more reaſon to be doubted than if we ourſelves had heard 
and ſeen it; and this is the original of trials, and all 
manner of evidence, 'T he firſt therefore and moſt fignal 
rule, in relation to evidence, is this, that a man muſt 
have the utmoſt evidence, the nature of the fact is ca- 
pable of; for the defign of the law is to come to rigid 
demonſtration in matters of right, and there can be no' 
demonſtration of a fa& without the beſt evidence that 
the nature of the thing is capable of ; leſs evidence doth 
create but opinion and furmiſe, and does not leave a man 
the intire ſatisfaction, that ariſes from demonſtration ; for 
if it be plainly ſeen in the nature of the tranſaction, 
_ that there is ſome more evidence that does not appear, 
the very not producing, it is a preſumption, that it would 
have detected ſomething more than appears already, and 
therefore the mind does not acquieſce in any thing lower 
than the utmoſt evidence the fact is capable of, Gb. L. 
Ev. x 

From the importance therefore of evidence, the wiſ- 
dom of our laws has laid down, ſeveral rules relating to 
it, which ſhall be conſidered under the following heads, 


IT. Tho may, and may not, be good witneſſes in general, 
2. Who may, and may not, be witneſſes in reſpect of their 
being intereſted. | 


3. Of the number of witneſſes required by our laws ; of 
compelling a witneſs to appear ; of non-appearance, and of 
the manner of giving evidence. 


4. Of written evidence, and what ſhall be admitted evi- 
dence. 


5. Of parol, preſumptrve and hearſay evidence. 


1. Tho may, and may not, be good witneſſes in general. 


All perſons may be witneſſes who appear to have ſuf- 
ficient diſcretion, and who from their principles muſt be 
preſumed to have a right ſenſe of the ſanEtity of an oath, 
and of the obligations it lays them under to depoſe the 
whole truth, and nothing but the truth ; therefore in- 
fants, aliens, villains, bondmen, &c. may be witneiles, 
Co. Lit. 6. | | | 

The depoſitions of witneſſes of the Gentou religion in 
the Ea/t Indics, ſworn according to their ceremonies, 
ought upon the ſpecial circumftances of the caſe to be 
read as evidence, Atkyns's Rep. 21. 

The Jews, before their expulſion from England, and 
fince their return to it, have been conſtantly admitted 
as witneſſes, Per Willes Ch. J. Aikyns's Rep. 44+ 

A Jew may be a witneſs, being ſworn on the old 
Teſtament. 2 Keb. 314. 

If infidels do not believe a God, or rewards and 
puniſhments hereafter, they ought not to be admitted 
as witneſſes, Per J//illzs Ch. J. Atkyns's Rep. 45. 

No quaker, or reputed quaker, ſhall be qualified to 

ive evidence in any criminal cauſe, by virtue of the ſta- 
tute 7 & 817. 3. cap. 34. | 

By ftat. 4 & 5 Arne, cap. 16. All witneſſes who 
ought "Apa allowed good witneſſes upon trials at law, 
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_ be deemed good witneſſes to prove any nuncupative 
will, ; | 
An infant of the .age of nine years has been allowed 
to give evidence... HP; Cabp tt EH 
ne produced to be an evidence againſt the appellee, 
who was under twelve years of age, and the appellee's 
counſe] objeCed to him for that reaſon, and beſides they 
ſaid he had taken money. Holt Ch. J. ſaid, that if he 
knew the danger of an oath, he might be an evidence ; 
and that appearing he was admitted, .1t Med. 228. B. 
R. pl. 2. Trin, $ Anne, Young. v. Slaughterford. 

Huſband and wife are conſidered as one and the ſame 
perſon in law, and to have the ſame affeQtions and inte- 
reſt, from which it has been eſtabliſhed as a general rule; 
that the huſband cannot be a witneſs for or againſt the 
wife, nor the wife be a witneſs for or againſt the huſ- 
band, by reaſon of the implacable difſenſion which might 
be cauſed by it, and the great danger of perjury from 
taking the oaths of perſons under ſo great a biaſs, and 
the extreme hardſhip of the caſe. Co. Lit. 6. b, 2 Rol, 
Abr. 636. pl. 4. H. P. C. 263. 1 Brownl. 47. Hut= 
ton 116, Raym. 1. 2 Keb. 403. 2. Haw. P.C, 431. 

Hence it hath been adjudged, that the huſband cannot 
be a witneſs againſt the wife, nor the wife againſt the 
huſband to prove the, firſt marriage, on an .inditment 
on the ſtatute of 1 Fac, 1. cap. 11. for a ſecond mar- 
riage ; but the ſecond huſband or wife may be-allowed to 
give evidence, ſuch ſecond marriage being void, and 
therefore they were never huſband and wife, Raym. 1. 
State Trials, vel. 4. fol. 754. T | 

But ſome exceptions have been allowed to this general 
rule, eſpecially in caſes of evident neceſſity ; and there- 
fore it hath been adjudged, and is the conſtant praftice at 
this day, that on an indictment for a forcible marriage 
grounded on the 3 Z. 7. the wife may be a witneſs 


againſt the huſband ; ſo where huſband and wife have 


caule to demand ſureties of the peace againſt each other, 


See 1 Sid. 431. Cro. Car, 488, 1 Vent. 243, 244. 4 


Mod. 8. 2 Hawk. P. C. 439%. 

Alſo in Lord Audley's caſe, who held his wife's hands 
and legs while his ſervant, by his command, raviſhed 
her, the wife was admitted an evidence. Hutt. 116. 2 
Hawk. P.C. 432. But in Raym. 1. this caſe. is denied 
to be law; and in ent. 244. it is doubted of by Lord 
Ch, J. Hale, becauſe here is a wife de jure, and fo not 
like the caſe, where a woman is admitted to prove a for- 
Ccible marriage. 7 

Alſo in Raym. 1- it is ſaid, that a huſband and wife 
may be witneſſes againſt one another in treaſon ; but the 
contrary is adjudged in 1 Brownl. 47, and with this laſt 
book, 2 Hawk. P. C. 432. ſeems to agree, 

By ſtat. 2x Fac. 19. /. 6. ** The commiſſioners 


ſhall have power to examine the wife of a bankrupt up- 


| on oath for the diſcovery of his eſtate, goods, and chat- 


tels, and ſuch wife refuſing to appear, or to anſwer in- 
terrogatories, ſhall incur the ſame penalties as are pro- 
vided againſt other perſons in the like caſes.” 

In eje&tment, the plaintiff made title to his leſſor to 
the land in queſtion, as ſon and heir of Ferome Facques, 
and Hannah his wife, in right of Hannah. The defen- 
dant gave in evidence, that Ferome Facques was married, 
before he was married to Hannah; and the woman, to 
whom it was ſuppoſed he was married before, was pro= 
duced at the trial, Summer aſlizes 13. 3. at Maid/lone, 


to prove this marriage. The counſel for the plaintiff ap-_ 


proved her teſtimony, becauſe ſhe ſwore for her adyan- 
tage, viz, to have a huſband, the huſband then being li- 
ving. But nevertheleſs, Gould Juſtice of B. R. then 
judge of aſlize, admitted her teftimony, But afterwards 
the ſame cauſe, upon the ſame title, between the ſame 
parties, was tried before Holt, Chief Juſtice, at the aſ- 
ſize in March at Maid/ione, 1 Ann. and hk refuſed, after 
the debate, to admit the former wife to be a witneſs for 


this purpoſe ; but upon other evidences, the former mar- 


riage was proved to the ſatisfation of the jury; being 
gentlemen, whereupon they found a verdict for the de- 
fendant. But in the former trial before Goald Juſtice, 
the jury found a verdict for the plaintiff. 2 Lord Raym, 
Rep. 752. 1 Ann, 1701-2, Broughton v, Harper. 
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A woman is not bound to be ſworn, -or to give evi- | to conceal their clients ſecrets, and every thing that the 


gence againſt another, in caſe of theft, &c, if her huſ- 
band be concerned, tho” it be material againſt another, 
and not &giretly againſt her huſband, 2 Hale's Hijt. 
PIC. 301. -. ON | 

If a feme covert acknowledge a thing at a trial, which 
is for the preſent advantage of her huſband, but 1s for 
her own future diſadvantage, yet this is nd good evidence 
to a jury, -Mich. 23 Car. B. R. for her huſband's ad- 
vantages are her's alſo, and are more look'd upon than her 
future diſadvantage. L. P. R. 550. 

In an information for a cheat, baron and feme were 
diſcharged of a judgment entered into by the feme (to a 
matchmaker on payment of 100/. which he retook of 
her again preſently in another room) upon the evidence 
of the wife. Sid. 431. pl. 20. Mich. 21 Car. 2. B. R. 
King v. Paris. & al. | 

The wife executrix to her huſband, married a ſecond 
huſband ; a bill is exhibited againſt them to diſcover the 
truſt ; the huſband and wife diſagreed in the matter, and 
put in ſeverally their anſwers ; the huſband denied the 
truſt, but the wife confeſſed it. The cauſe proceeded to 
hearing, and the plaintiff proved the truſt only by one 
witneſs, which the plaintiff infiſted 6n, with the wife's 
confeſſion, to be ſufficient, the matter being but in that 
wherein ſhe was concern'd as executrix. But the bill 
was diſmiflzd, quia the wife's anſwer ſhall not bind the 
huſband ; ex relatione Sir Fohn Churchill and ſerjeant 
Rawlinſon. Chan, Caſes 39. Trin. 32 Car. 2. Anow. 

In an indiftment proſecuted by the huſband for ſe- 
_ ducing away his wife, and keeping her ſome time in adu]- 
tery, the wife was admitted to be a witneſs againſt the de- 
fendant coram Juſtice J/yndham at Lent afſizes at Ay/e/bury, 
and the defendant found guilty. She may be a witnelis to 
prove a cheat upon her and her huſband, LZ.E, 55. 
þl. 12. cites T. p, Pais 160. 

The plaintifts were infants, and the children of the 
defendant's wife by a former huſband ; their bill was to 
have an account of the eſtate left them by their father, 
_ and of the produce thereof. Upon the hearing it was re- 
ferred to an account, and the defendant and his wife 
were to be examined on interrogatories for diſcovery of 
the eſtate; the wife being at variance with the huſband, 
and living apart from him, upon her examination, made 
the eftate of the plaintiffs (who were her children) as 
great as ſhe could, and thereupon to fix the charge upon 
the huſband. 'The plaintifis, upon a petition to the 
Maſter of the Rolls, obtained an order to examine the 
wife as a witneſs againft the huſband de bene eſſe, and the 
maſter upon her evidence, had charged the huſband with 
ſeveral ſums of money, as intereſt, and produce of the 
infant's eſtate ; but now, upon exceptions to the report, 
the Lord Chancellor diſallowed her evidence, and declared 
the wife could not be a witneſs againſt her huſband. 
2 Vern. 70. pl. 11. Trin. 1688. Cole v. Gray. 

It ſeems agreed, that it is no exception againſt a per- 
ſon's giving evidence, either for or againſt a priſoner, that 
| he is one of the judges who is to try him ; and therefore 
in the caſe of Hacker, two of the perſons in the commiſ- 
ſion for the trial came off from the bench, and were 
ſworn and gave evidence, and did not go up to the bench 
again during the trial. 2 Hawk. P.C. 432. Kelyn, 12, 
2 Sid. 133, Style 233. be 

When a juryman, who was hearing evidence with his 
companions, was ſworn to give evidence upon prayer of de- 
fendant's counſe], and he gave evidence publickly to his 
companions, and yet continued of the jury. $14. 133. 
in a nota at pl. 3. Paſch. 15 Car. 2. B. R. 

The jury may go upon evidence of their own perſonal 
knowledge, being returned de vicineto ; per Vaughan Ch. J. 
Vaughan 147. in Buſhell's caſe. 
| Yhe judge would not ſuffer a grand juryman to be pro- 
| duced as a witnefs, to ſwear what was given in evidence 
to them, becauſe he is ſworn not to reveal the ſecrets of 
his companions. Clayt. 84. pl. 14. 

- It ſeems agreed, that neither counſellors, attornies or 
ſolicitors are obliged to give evidence, or to diſcover ſuch 
matters as came to their knowledge in the way of their 


profeſſion ; for by the duty of their offices they are obliged | 


ſuch a thing done, 
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are intruſted with, is ſub figillo confeſſorts ; for were J 
otherwiſe, no perſon could ever with ſafety employ a 
counſel, &c. Style 449. 1 Keb. 505. | 

But as the inconveniency would be very great, if a 
counlel, &c, were not at all to be made uſe of as wit. 
neſſes, for by this means every ſuch perſon's evidence ma 
be taken off by giving hima fee ; ſo the courts have come 
to this mean, &c. upon every queſtion, to aſk him if he 
knew it of his own knowledge, or from his chent, &c, 
for tho* the oath is general, to ſwear the whole truth, 
yet the intention thereof, and of the law, is only, that 
he ſhould declare what he knew of his own knowledge, 
and not to reveal what he was intruſted with by his client, 
1 Vent. 197. Skin. 404. | 

Queſtion was, whether one who had: been an attorney 
for defendant ſhould be compelled to be a witneſs ; and 
Darnell faid, This being a criminal matter he ſhould, 
but not ſo in a civil matter. But Pratt ſaid,- that if he 
be ſworn, we muſt aſk him his whole knowledge, and 
perhaps he cannot diſcover that without charging himſelf, 
tor if one's declaration generally may be made uſe of againſt 
him, a fortiori what he ſays upon oath ſhall; and this 
ſeemed to weigh with the court. But Zolt ſaid, he was 
of opinion againſt his brothers ſome years before, in the 
caſz of one olford, that any thing an attorney knew, 
otherwiſe than guatenus an attorney, he ought to declare, 
But his brothers held, an attorney ought not upon any 
account to be received to reveal his client's ſecrets; and 
Hoelt ſaid, If a client bring a forged deed to counſel, the 
counſel ought to proſecute him, and that he had known 
12 17d. 341. Mich. 11 I. 3. in 
the caſe of The King v. Warden of the Fleet. 

On a trial at bar in B, R. in ejectment, whether there 
was a proper and good tenant to the pracipe to a common 
recovery ſuftered in Mich. term z a bargain and ſale was 
produced dated before that term, but in fa executed af- 
terwards ;z it was propoſed to prove this by Mr. Knight 
an attorney, againſt whom it was objected for that he was 
an attorney in the cauſe, and he ought not to be cxa- 
mined to diſcover the ſecrets of his clients ; but it was 
ruled, that it was the privilege of the client, and not of the 
attorney, not to be examined ; for where a counſel or at- 
torney 1s intruſted by his client, and his ſecrets are diſ- 
covered to him, he receives them under a truſt of ſecrecy 
which he is not to break ; neither ought he to afliſt the | 
other party ; fo that what the client tells him, he ſhall 
not go and diſcover; but the queſtion here is, when the 
deed was executed, and whether by the party or not, 
for he was concerned in paſling-this recovery, and he 
preſent at the execution of the deed ; it is an act of his 
own knowledge, he is to teſtify and ſhew the truth only 
concerning this deed, and any one might know this as 
well as an attorney, Knight being examined ſaid, the 
deed was executed about the latter end of February or the 
beginning of March. 10 Med. 40. Mich. 10 Ann. B. R, 
Lord Say and Seal's caſe. | 

In an action of treſpaſs againſt ſeyeral perſons, one of 
them, whom the plaintiff deſigned to make uſe of as a 
witneſs, was by miſtake made a defendant, and on motion 
the court gave him leave to- admit him, and have his 
name ſtruck out of the record, tho? after iſſue joined, in 
order to have the benefit of his teſtimony, 1 Sid. 441. 
But fee Style 4o1, 404. Savil 34. 2 Rol, Abr. 685. 

According to the law and praftice in the courts of 
equity, defendants in a cauſe may be witnefles, for they 
are forced into the cauſe; and if their being made parties 
ſhould abſolutely invalidate their teſtimony, it would be 
in the power of any one, who had a mind to oppreſs an- 
other, to deprive him of his defence, by making the moſt 
material witneſſes defendants in the ſuit ;z and therefore 
any of the defendants to a ſuit may be examined as wit- 
neſſes, ſaving juſt exceptions to their credit, 2 Chan. 
Ca. 214. 1 Vern. 230, 

But plaintiffs cannot'examine each other as witneſſes 
in the cauſe ; becauſe if the cauſe miſcarries, the plaintiffs 
will, be liable to coſts, and therefore their ſwearing is to 
exempt themſelves. 1 Vern, 230, Abr, Eq. 225. 


And 
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And the praCtice is, that if a plaintiff wants to exa- 
mine a defendant as a witneſs, he muſt obtain an order 
by motion or petition for that purpoſe ; this order is of 
courſe, and muſt be ſerved on the adverſe party's clerk 
in court ; alſo the defendant may obtain the like order 
to examine a co-defendant as a witneſs for him ; but all 
theſe orders are upon ſuggeſtion, that the defendant is 
not concerned in point of intereſt in the matters in queſ- 
tion, and they are never granted but with a clauſe of 
(faving juſt exceptions to the other fide) ; and this muſt 
be made at the hearing of the cauſe; and this order for 
examining a defendant muſt be produced at the Commil- 
fon-Offiice, or in the Examiner's, when the defendant 
attends to be examined, without which he cannot be 
examined ; for it is by virtue of that order, and the au- 
thority given them by the court, that impower them to 
examine him, and they cannot do it otherwiſe. 2 Bac, 
Abr. 287, 288, | 

As to accomplices in crimes being witneſſes for or 
againſt ineir companions, the following particulars are 
laid down as law by Mr. Serjeant Hawkins : Firjt, That 
it hath been long ſettled, that it is no exception againſt 
a witneſs, that he hath confelled himſelf guilty of the 
fame crime, if he hath not been indicted for it ; for if 
no accomplices were to be admitted as witneſſes, it would 
be generally impoſhble to find evidence to convict the 
greateſt offenders. ' Alfo it hath been often ruled, that 
accomplices who are indicted, are good witn«fles for the 
King, until they be convicted. Alfo it hath been ad- 
judged, that ſuch of the defendants in an information, 
againſt whom no evidence-is given, may be witnelles for 
the others. It hath alſo been adjudged, that where . 
B. and C. are ſued in three ſeveral ations on the ſta- 
tute, for a ſuppoſed perjury in their evidences concerning 
the ſame thing, they may be good witnelies in ſuch ac- 
tions for one another. 2 Hawk. P. C. 432. © _ 

It ſeems now agreed, that a conviction, and therefore 
a@ fortiori an attainder or judgment of treaſon, fe- 
lony, PIFaCY) premunire, or perjury, or of forgery on 
5 Eliz. and allo a judgment in attaint for giving a falle 
verdict, or in conſpiracy at the ſuit of the King, and 
alſo judgment for any crime whatſoever to ſtand in the 
pillory, or to be whipped or branded, being in a court 
which had a juriſdiction, are good cauſes of exception 
azainſt a witneſs, while they continue in force, 2 
Hawk. P.C. 432. See Skin, 578—9. 

But no ſuch conviction or judgment can be made uſe 
of to this purpoſe, unleſs the record be actually produced 
in court ; alſo it is a general rule, that a witneſs. ſhall 
not be aſked any queſtion, the anſwering to which might 
oblige him to accuſe himſelf of a crime, and that his 
credit is to be impeached only by general accounts of his 
character and reputation, and not by proofs of particu- 
lar crimes whercof he never was convicted. 2 {Zawk. 
P.C. 433. | | | OT. 
\ It is allo agreed, that outlawry in a perſonal action is 
not a good exception againſt a witneſs, as it is againſt a 
juror, and that a perſon conviQted of felony, who is ad- 
mitted to his clergy, and burnt in the hand, is thereby 
re-enabled to be a witneſs. 2 Hawk. P. C. 433. 

Alſo it ſeems agreed, that the King's pardon of trea- 
ſon or felony after a conviction or attainder, reſtores the 
party to his credit; and it is holden by Chief Juſtice 
Holt, that the King's pardon will remove a man's diſabi- 
lity to be a witneſs in all caſes whatſoever, wherein it is 
only the conſequence of the conviction or judgment 
againſt him, and not an expreſs part of the judgment, as 
it is in conſpiracy at the ſuit of the King, and 1a perjury 
on the ſtatute, 2 Hawk. P. C. 433. b 

It hath been ruled, that a conviction of perjury doth 
not diſable a man from making an affidavit in relation to 
the irregularity of a judgment. 2 Hawk. P.C. 433. 

There is a difference where the diſability is only the 
conſequence, and where it is part of the judgment it- 
ſelf. In the firſt caſe, the King may pardon it, but in 
the ſecond caſe, the King's pardon will not take away 
the diſability. Therefore, if a man be conviCt of 
perjury on the ſtatute, the King's pardon will not re- 


B-V- 1 
Tore, for it is not a conſequence, but part of ' the judg- 
ment, quod. in poſlerum non ſit receptus ac teſtis, Co. 


ſtore him, even in that caſe ; quere of a perjury at Com- 
mon law, and if the law be the ſame; for there the diſ- 
ability is only the conſequence, and no part of the judg- 
ment, otherwiſe if a jury be convict in attaint, Raft. 
86. a. cited 2 Salk. 689. Paſch. 75 TY. 3. B, R. King v. 
Croſby. 

A perſon convi@t of perjury upon the ſtatute, and par- 
doned, cannot be a witneſs, for the puniſhment is part 
of the judgment, appointed by the ſtatute; contra of a 
conviction at Common Iaw, for there it is only a con- 
ſequential difability ; therefore in the Jatter caſe the King 
may pardon, and that reſtores him to his teſtimony ; but 
in the former caſe, he muſt reverſe the judgment, or he 
cannot he reſtored. Per cur'. 2 Salk. 514. Mich, 9 
IY. 3. B. R. in caſe of the King v. Grepe. 

A bare conviction of perjury would take away one's 
evidence ; becauſe it is an infamous crime ; not ſo of bar- 
ratry, which was not of an infamous nature, without 
an infamous puniſhment were inflicted, as the pillory, 
&c. Arg. But the whole court held contra, and that it 
was not the nature of the puniſhment, but the nature of 
the crime, and the conviction. thereof, that created the 
infamy ; and per alt. Ch. J. If one be convicted of per= 
jury on the ſtatute, he cannot be reſtored to his credit by 
the King's pardon ; for by the ſtatute, it is part of the 
judgment that he be infamous, and Joſe his credit, but 
he may be reſtored to his credit by a ſtatute pardon ; but 
in indictments of perjury, at Common law, the infamy 
is only the conſequence of the juJgment ; and therefore 
the King's pardon in ſuch caſes reſtores the party to his 
credit z held upon a trial at bar. 2 Salk, 690, 691. pl. 
3. Mih. 12 Hill. 3. B. R. in caſe of The King v. 
Fard. | Rs 

Hawkins having a great perſonal eſtate, and being a 
priſoner in Newgate for opprobrious words of the Lord 
Mayor of London, and a little diſturbed in his mind, 
made his will ; atteſted by ſeveral witneſſes ; and upon 
hearing the cauſe in the Prerogative court, ſentence was 
given againſt the will; and upon an appeal to the dele- 


of two witneſles to the will, by which it appeared, that 
one of them was convicted for a libel, and the other for 
ſinging a ballad againſt the government, and both of 
them adjudged to the pillory, but no proof that they 
ſtood in 1t ; after theſe witneſles were examined in the 
ſpiritual court, and before ſentence given, there came a 
general pardon, by which they were pardoned ; and the 


the ſpiritual court ſhall be admitted as evidence, It was 
agreed, that if their teſtimony was not good at the time 
it was taken, the ſubſequent pardon would not make it 
good, and that the judgment of pillory makes the in- 
tamy, though never executed ; but the chief queſtion 
was, whether the judgment for theſe crimes ſhould make 
them infamous, becauſe (as it was objected) it is not from 
the judgment, but from the nature of the crimes for 
which the offenders are convicted, that the infamy 
ariſes; as for ſuch crimes as import deceit and fraud, or 
cheats, &c. And if one is convicted of cheating, yet 
he may be a witneſs, if he has not judgment of pillory 
for it. And though pillory infers infamy at the Com- 
mon low, yet it imports no ſuch thing either by the Ca- 
non or Civil law, unleſs the cauſe for which it is inflic- 


(being concerning a will) is to be determined ; therefore 
the matter for which theſe witneſſes were convicted, 
being not infamous, either by the Canon or Civil law, 
though they had judgment for the pillory, their de= 
poſitions were admitted for evidence, and the ſentence 
in the Prerogative court reverſed, and the will ſentenced 
to be good. 3 Lev. 426. Trin, 7 Will. 3. before the 
delegates at Serjeants {nn in Fleet;/treet, Chator v. Haws 
kins, Sc, 


2, Who 


Ent. 368, But a pardon by act of parliament, will re- 
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gates, two records were produced to avoid the teſtimony 


queſtion now. was, whether their depoſitions taken in 


ted is infamous, and it is by theſe laws that this caſe 
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2. Ilho may, and who may not, be witneſſes in reſpef? of | 


ther being intereſied. | | 
| | et 

It has been always held a ſacred and inviolable rule of 
evidence in all cafes whatſoever, not to admit the teſti- 
mony of a witneſs, who is either to be a gainer or loſer 
by the event of the cauſe, whether ſuch advantage be di- 
rect or immediate, or conſequential only. Co. Lit. 6, 
1 Sid. 237. And this rule has been fo ſtrictly adhered to, 
that it is ſaid, that though a witneſs is examined an hour 
together ; yet if in any part of his evidence it appears, 
that he was a party intereſted, the court will direct the 
Jury, that he is no witneſs, nor his evidence to he re- 
garded. 2 Vern. 463. But if a witneſs, who lies under 
an objection of this kind, be croſs-examined by the ad- 
verſe party, this makes him a good witneſs, and his cre- 
dit muſt be left with the jury. 1 Vern, 254, © 

From this general rule ſeveral doubts and difficulties 
have arole, with regard to thoſe caſes where the party may 
be ſaid to have an intereſt, and from the extreme diffi- 
culty attending certain particular caſes, which ſeem in 
ſeveral inſtances to Jeave this matter very unſettled, and 
which can only be learned from the nature and circum- 
ſtances of the caſes themſelves. 2 Haw. P. C. 433—4- 

Therefore it has been held, that an heir apparent may 
be a witneſs concerning the title of the Jand, for the 
heirſhip of the heir is a mere contingency ; but if there 
be tenant in tail, remainder in tail, he in remainder can- 
not be a witneſs concerning the title of thoſe lands ; for 
he hath an eſtate, ſuch as it is. &£ Salk. 283. 

It ſeems to be agreed, that one commoner cannot be 
a witneſs to prove the right of common in an aCtion 
brought by another ; for the right being intire, his ſwear- 
ing tends to intitle himſelf. Skin, 174. 

So where the maſter of a ſhip brought an aRion againſt 
the cuſtom-houſe officers, for refuſing to clear his ſhip, 
and redeliver his cockets; and it was held, that the 
owners of the goods on board could not be admitted as 
witneſſes to prove him maſter, &c. for that they were 
all concerned in one bottom, and in one adventure. 
Skin. 174. | 

In an action againſt the maſter of a ſhip, for ſo negli- 
gently managing the ſhip, that it ran over the plaintiff's 
barge: it was held, that the pilot could not be a wit- 
neſs, becauſe he was anſwerable, if faulty in ſteering, to 
the maſter. 1 Salk. 287. 

The maſter of a ſhip took a prize, and diſpoſed of 
100 cheſts of lemons to A. for which he brought his ac- 
tion, and a mariner was allowed to be ſworn as a wit- 

neſs, though it appeared, that by the admirality law he 

was io have a ſhare of the prize ; for the maſter is ac- 
countable to the mariners for their ſhare, which they 
| ſhall recover from him, whether he recovers in this ac- 

tion or not. Skin, 403. 

It ſeems agreed clearly, that a legatee in a will can- 
not be a witneſs to prove the will, becauſe he is pre- 
ſumed to be partial in ſwearing for his own intereſt. 
Hard. 331. 2 Salk. 691. : 

But a legatee may be a witneſs againſt the will, for 
when he ſwears againſt the will, he ſwears againſt his 
own intereſt, and is therefore the ſtrongeſt witneſs. 2 
Salk 6g1. —So freemen of a corporation were allowed 
witneſles againſt the corporation. 2 Show. 146. 

A legatee may be examined as a witneſs to prove a 
deed or other thing which has no relation to the will, 
Style 370.—S0 if the parſon ſues one of his pariſhioners 
$or tithes, who pleads a mzadus, the other pariſhoners, 
though they cannot be witneſſes as to the cuſtom, yet 
=y may well be witneſles as to the value of the tithes, 

ut if the legacy be ſo inconſiderable, as that he can- 

not be preſumed to be biaflſed by it; as if it be 5s. to a 
private perſon, or 5/7. to a nobleman, it is ſaid that he 
may be a witneſs for the will. 1 Fern. 254. See 2 
Vern. 317. where it is ſaid, that the minuteneſs of the 
interelt is no objeCtion, and that therefore where the party 

is concerned in intereſt, though never ſo ſmall, he can- 
not be a witneſs, and fee 1 Yent. 351, 


-"M V1 
Where a witneſs hath a legacy by the will, by a re- 


leaſe of the legacy, though at the trial, he becomes dif. 
intereſted, and ſo is a good witneſs, 1 Sid. 315.——$g 


| a bankrupt, who has affigned and releaſed all his eſtate 


and right to the affignees, may be examined as a witneſs 
for them. 2 Yern, 637. | 

So if F.S. deviſes lands to A. and the will is ſigned, 
ſealed and publiſhed in the preſence of the ſaid A. and B, 
and C, who atteſted the ſame; yet this is no good will 
to paſs thoſe lands ; for the ſtatute of frauds requires three 
or more competent witneſſzs, which 4. cannot be, be. 
ing concerned in the intereſt as a deviſee of the lands, 
and therefore not a credible witneſs. Carth. 514. 

It is ſaid by Hale Ch. Juſt. that he knew it to have 
been adjudged, that an executor in a cauſe concerning the 
teſtator's eſtate, if he hath not the ſurpluſage given to 
him by the will, may be a witneſs for the will. 1 4d, 
107. The children of an inteſtate cannot, by reaſon of 
their intereſt, under the ſtatute of diſtributions, be wit- 
neſles in any thing relating to the inteſtate's eſtate, Skin, 
223. | 

pe, who borrows money upon an uſurious contract, 

cannot be a witneſs upon an information for the uſury 
(unleſs he hath paid the money) whether ſuch informa- 
tion be brought by himſelf or any other ; for if in ſuch 
caſe a man might be a witneſs, he would in effect ſwear 
for himſelf, by proving a matter which may avoid his 
own contract. Co. Lit. 6, b. 2 Rol. Abr. 685, Raym,. 
191. 2 Hawk. P.C. 433. 
Hence alſo it hath been held, that he, who by a 
flight has been impoſed upon to ſet his hand to a note 
for more money than he intended, is no good witneſs 
on an information for the cheat ; becauſe a conviction 
may be a means to avoid the nete, by being made uſe 
of by the party when ſued upon it, as a motive to 
influence the jury, which cannot well be prevented, 
though in law it be no evidence. 1 Salk, 283, But 
ſee 1 Sid. 431. 1 Vent. 49. 2 Keb. $72. 

Alſo it ſeems generally agreed, that he, whoſe pro- 
perty may be prejudiced by a forgery, is no evi- 
dence to prove it on an indictment or information. T 


| Salk, 283. And if it be a forgery within 5 Ez. a 


farther reaſon is given in 2 Hawk. P. C, 433. why ſuch. 
perſon cannot be an evidence, namely, becauſe he may 
have an action on the ſtatute. 

So upon this reaſon it hath been adjudged, that he, 
againſt whom a verdiQ is given, cannot be a witneſs 
to prove perjury in the evidence. 2 Rol. Abr. 685, 

Yet notwithſtanding theſe caſes, and the force of theſe 
reaſons, there are ſeveral inſtances, where, in caſes of 
neceflity, (as on the ſtat. of robberies, a man ſwears for 
himſelf, becauſe there can be no other witneſs. 3 Med. 
I14, 115.) a perſon to whoſe damage an indictment 
(as in an indictment for a battery, &c, 2 Haw. P. C. 
433.) or information concludes, has been allowed and 
admitted an evidence, and his credit left to the jury. 
I Sid. 211, 237. 2 Keb. 384. 1 Salk 286. 

If the warden of the Fleet ſuffers a voluntary eſcape, 
and an inquiſition, by virtue of a ſpecial commiſſion if- 
ſuing out of Chancery, is taken thereof, which he tra- 
verſes, the perſon eſcaping, though he gave a bond to 
be a true priſoner, is a good witneſs to prove the eſcape z 
for this does not make the bond void, as a conviction 
on the ſtatute of uſury does ; beſides, this is a matter 
privately tranſacted. between the party and officer, of 
which there can be no other evidence. 2 Salk. 690. 

Upon this rule, that an intereſted perſon cannot be a 
competent witneſs, it has been often doubted, how far a 
freeman of a corporation, the inhabitants of a hundred 
or pariſh, ſhould be admitted as witneſſes in matters 
which concern thoſe places ; and here it is (aid, that no 

eneral rule can be laid down, but that every caſe muſt 
Rand upon its own particular circumſtances, viz, whe- 
ther the intereſt be of that nature or ſo conſiderable as 
by preſumption to produce partiality in the witneſſes: 
See 1 Sid. 192. 2 Lev. 231, 2 fon. 116, 2 Lev 
2.30, | | | 


Hence 


EY 1 
| 
Hence in an information in nature of a uo warrants, 
| for taking 1 4. per chaldron for all ſea-coals brought to 
Lindin, where the defendants preſcribed for the duty, 
upon which iſſue was taken, and tried at the bar, it was 


held, that the freemen of London were good witneſſes to 
prove the preſcription, though the mayor, &c, have the 


whole profit of this toll, which is for the benefit of the | 


corporation, of which all the citizens and freemen are 
members ; for it cannot be preſumed, that for an advan- 
tage ſo ſmall and ſo remote, they would be partial, and 
perjure themſelves. 2 Lev, 231. 


So in the caſe of the city of London, concerning the | 


duty of water-bailage, where the mayor and commo- 
nalty brought an indebitatus aſſumpſit againſt A. B. for 
!. for ſo much due to them for divers tons of wine 
brought from beyond the ſeas to the port of London, at 
44. per ton; and ſome freemen being produced as 
witneſſes, it was objeQed, that the commonalty of Lon- 
don comprehending all the freemen, this made them in- 
terefted in the ſucceſs- of the cauſe; but it was held by 
three judges againſt one, that ſo ſmall and remote an in- 
tereſt did not diſable them from being competent wit- 
nefles, yet they were laid afide by conſent. 1 Vent 351. 
In 1 Fern. 254. it is held generally, that freemen of a 
corporation cannot be witneſſes, and this caſe is there 
cited, as a caſe in which evidence was rejeRed, and ſo 
faid to be reſolved, 2 Vern. 317. oa. 
At a trial at bar concerning boundaries of lands ; the 
parſon of the one pariſh, the land lying in two pariſhes, 
was refuſed, becauſe he might enlarge his own pariſh, 
and by confequence the tithes; but one, who about 
ſeven years before had taken the profits, under the title 
of one of the parties, was received a witneſs, becauſe 
now he might plead the ſtatute of limitations. Farefl. 63. 
It is ſaid to have been ruled on evidence at a trial at 
bar, that if a remainder after an eſtate for life be limited 
to the miniſter and churchwardens of a certain pariſh, 
for the uſe and benefit of the poor of the pariſh, that 


any of the pariſhoners may be witneſles to prove this de-, 


viſe, 2 $19. 109. | 
In an action againſt the hundred, upon the ſtatute of 


taxes nor parith-duties ; for when the money recovered of 
the hundred comes to be levied, he may then be worth 
fomething; but ſervants, and thoſe who receive alms, 
may be witneſſes, 2 Keb. 73. S. P. | 

On an inditment againſt the county for not repairing 
a bridge, it has been doubted, whether an inhabitant of 
the county could be a witneſs. 1 Yent. 351. ; 

But: now by the ſtat. x Ann. cap. 18. ef. 13. reci- 


ting, that whereas many private perſons, or bodies politick | 


or corporate, are of right obliged to repair decayed 


bridges, and the highways thereunto adjoining ; but be- |. 
cauſe the. inhabitants of the county, riding or diviſion, 


in which ſuch decayed bridges, or highways lie, have not 
been allowed, upon informations or indictments brought 
againſt ſuch perſon or perſons, bodies politick or corpo- 
rate, for not repairing ſuch decayed bridges and the high- 
ways thereunto adjoining, by the judges before whom 
ſuch information or inditment is to be tried, to be legal 
witneſles ; it is enacted, ©* That in all informations or 
indiiments to be brought and tried in any of her Ma- 
 Jeſty's courts of record at JY:/tminfter, or at the aſliſes or 


ſuch decayed bridge or highway lies, ſhall be taken and 
admitted in all ſuch caſes in the courts aforeſaid.” 

And by the ſtat. 3& 4 //. 3. cap. 11. © Inall ac- 
tions to be brought in the courts of J/eftminfler, or at 


the aflizes, for money miſpent by churchwardens, the 
evidence of the pariſhioners, other than' ſuch as receive | 


' alms, ſhall be taken and admitted.” 
 Pariſhioner may be a witneſs on a proſecution for 
keeping a bawdy-houſe, &c. by ſtat. Geo. 2. c. 36. 
RO 
If there be a diſpute” between two pariſhes, which of 
x" __ repair a certain highway, the inhabitants of 
- Vor. I. 


, 
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neither of the pariſhes can be witneſſes, 4 1M. 48, 49. 
On the rule, that an intereſted perſon cannot be a wi: 
neſs, the time and manner of a witneflcs's becoming in+« 
tereſt:d ſeems alſo materialz and therefore it has been 
held, that it is n9 good exception againſt a witnefs, that 
he hath a promiſe of a reward, on condition of giving 
his evidence, cſpecially unleſs ſuch reward be promifed by 
the perſon for whoſe benefit he is to ſwear, and by way 
of contract for giving ſuch and ſuch particular evidence 
alſo it hath been held, that a witneſs's laying a wager 
about the ſucceſs of the cauſe, is no objeEtion againſt his 
being ſworn as a witneſs, for the party hath an intereſt 
in his teſtimony, which to deprive him of by his own act 
would be unreaſonable. S#in. 586, | 
Hence it hath been held, that on a ſcire facias againſt 
the King's patentee, a perſun, who has a promiſe of bc- 
ing made a deputy, may be a witneſs. 1 7d. 21. 
But it has been held, that if ſeveral perſons lay wagers 
at a-horſe-race, &c. and an action is brought againſt one 


of them for the money loſt, that a better on the ſame 


ſide cannot be a witneſs for him who loſt; but if ſuch 
perſon acknowledges that he loſt the wager, and pays 
the money he may be a witneſs. 3 Lev. 152, 153. 
It has been held in Chancery, that if a perſon 18 exa- 
mined as a witneſs, who is no ways concerned in inte- 
reſt, and afterwards he becomes heir at law, and there- 


' by intereſted in the matter, that notwithſtanding his de- 
poſitions, when thus diſinterefted, may be read, even at 


a trial at law; and that it was like the cafe, where the 


_ only ſurviving witneſs to a deed becomes' the party inte= 
reſted, or where a-witneſs to a deed becomes blind ; in 
which cafes his hand may be proved at law. 2. Fern. 


699, Abr. Eq. 224. But at a: trial at bar in C. B. on 


an iſſue direfted out of Chancery, the judges refuſed to 
; have ſuch depoſitions read, becaule the witneſs: was flill 
living. Abr. Eq. 224. But in 2 Vern. 699; ſuch de- 


poſitions were read in Chancery, and there ſaid, that the 


reaſon of rejeCting ſcuh evidence at law was, becauſe it 
' was againſt the rule, viz. that where the witneſs is li- 
'ving, and might be produced at the trial, the depoſition 
' of ſuch witneſſes cannot be read. | 

Finton, an hundredor cannot be a witneſs. 1 Vent. 351. | 
ln 1 47d, 53. 8. P. though he be poor, and pays no 


A witneſs was examined whilſt ſhe was intereſted, be- 


fore the hearing ; and the cauſe being heard and decreed 


to an account, ſhe was re-examined efter the hearing, 


| before the maſter, on the account, having firſt releaſed 


her intereſt; and it was objeCted, that ſhe ought not to 
be read, for having been examined whilſt intereſted, 'and 


| her depoſitions publiſhed, ſhe was thereby engaged, and 


almoſt under a neceflity of ſtanding to what ſhe had' be- 
fore ſworn, and could not be free to retraft or contra- 


dict it ; but the Lord Keeper over-ruled the objeQion, 


2 Fern. 472. 

It is no good exception againſt a witneſs, that he has 
a maintenance from the King or other perſon, for every 
one may maintain his own witnefles ; nor is it any excep- 
tion againſt a witneſs, that he has received a reward for 


having made a diſcovery of the crime to be proved _ 


againſt the priſoner, nor that he hath the promiſe of a 


pardon on condition of giving his evidence, 2 Hawk. 


P. C. 434. 


3. Of the number of witneſſes required by our laws ; of 
compelling a witneſs to' appear ; of non-appearance, and of 
the manner of ' giving evidence. | 

quarter ſeffions of the peace, the evidence of the inhabi- | 
tants, being credible perſons, 'or any of them of the | 
town, corporation, county, riding-or diviſion, in which | 


It is holden by my Lord Chief Juſtice Holt, that at 
Common law it was not neceſfary in any caſe, that a 
proof of matter of fat ſhould be made by more than' 


one witneſs, and that the ſingle teſtimony of one credi- 
| ble witneſs was ſufficient to prove any fact, and that the 


authorities cited by my Lord Cokz (Co. Lit. 6. a.) do not 


warrant the opinion founded' on them. Carth. 144. 


But the Civil law requires two w:tnefles' to prove a 


faQ; and therefore it has been holden, that if the ſpiri- 
tual court, which proceeds according to the Civil and 
. Canon law, refuſes, where a temporal matter is pleaded 
| in' bar of an Ecclefiaſtical demand, to admit the evidence 
'of one witneſs, they ſhall be prohibited ; as where an 


executor proves payment of a' legacy by one witneſs, 
9g H Ic. 
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ec, 1Shew. 153. 1 Vent. 291. Carth. 142. 4 Aod, | 


285. 2 Saik, 547. ; | 
Hence it hath been eſtabliſhed as a fundamental rule in 
the courts of equity, that a decree cannot be made on 


the teſtimony of one ſingle witneſs againft the flat and 


poſitive denial of a fact by the defendant's anſwer ; be- 
cauſe the oath of the party is ever lovked upon in equity 
to be as good as the oath of a ſingle perſon. 1 Show, 
158. 1 Vent. 291. Carth. 142. &4 Mod. 285, 2 
Salk. 547. | 

Yet caſes may, and do often fall out, that the court 
may ground a decree upon the oath of a fingle witneſs, 
attended with other circumſtances to corroborate it ; as 


where the anſwer of the party appears to be notoriouſly 


falſified, by which means it comes to loſe that credit 
which otherwiſe it would and ought juſtly to have, See 
2 Vern. 554. Abr. Eq. 229. 

Alſo by ſeveral acts of parliament, a certain number 
of witneſles is required as by the 2g Car. 2, cap. 3. 
«<< That all deviſes of lands ſhall be atteſted and ſubſcri- 
bed in the preſence of the teſtator, by three or four cre- 
dible witneſles, or elſe ſhall be void.” And by the 7 
IP. 3. c. 3. it is enated, © That no perſons ſhall be 
indicted, tried, or attainted for high treaſon, but upon 
the oaths of two lawful witneſſes, either both of them 
to the ſame overt-aCt, or one of them to one, and the 
other of them to another overt-act, of the ſame treaſon.” 

"There muſt be one witneſs to one, and another wit- 
neſs to another overt-aCt of the ſame ſpecies of treaſon, 
or at leaſt one witneſs to an overt-act, and another to a 
material circumſtance to prove it. 2 Hawk. P. C. 428. 

It-is held to be maintenance for a perſon officiouſly to 


give evidence in a cauſe, without being called upon to - 


doit; alſo if a man, who is not /ubperna'd, happens to 
be in court during a trial, he ſhall not be forced to be 


ſworn againſt his will ; but if he conſents, the want of a 
fſubpena is not material ; alſo in certain caſes, the court 


will in diſcretion wait till a /ubpzna can be procured. 


28 Hen, 6. 6.a. 11 Hen, 6. 4. b. Bro. Maintenance | 


5, 51. 2 Kol. Abr.118. 


rom hence it follows, that the parties have a right | 


to proceſs to bring in their witneſſes, and to this purpoſe 


It is enated by 5 Eliz. cap. 9g. ſed, 12, © That if 


any perſon or perſons, upon whom any proceſs out of 
any of the courts of record within this realm, or Hales, 


ſhall be ſerved, to teſtify or depoſe concerning any cauſe | 


or matter depending in any of the ſame courts, and: ha- 
ving tendered unto him or them, according to his or 
their conntenance or calling, ſuch reaſonable ſums of 


card to the diſtance of the place is necefary to be allow- 
ed in that behalf, do not appear according to the tenor 
of the ſaid proceſs, having not a lawful and reaſonable 
let or impediment to the contrary ; that then the party in 
making default, to loſe and forfeit for every ſuch offence 
ten pounds and to yield ſuch further recompence to the 
party grieved, as by the diſcretion of the judge of the 
court out of which the ſaid proceſs ſhall be awarded, ac- 
cording to the loſs and -hindrance that the party which 
procured the ſaid proceſs ſhall ſuſtain, by reaſon of the 
non-appearance of the ſaid witneſs or witneſſes ; the ſaid 


feveral ſums to be recovered by the party ſo grieved | 
azainſt the offender or offenders, by action of debt, 
_ ptaint, or information, in any of the Queen's Majeſty's 


courts of record.” 

Any perſon or perſons) A feme covert is within the ſta- 
tute, and if ſhe be ſerved with a ſubpezna, and refuſes to 
appear, the aQion lies againſt the huſband and wife. Cre. 
Eliz. 122. Havithlome and Harvey, adjudged. 1 Fones 
430. 8. C. and 8, P. adjudged. | | 

Shall be ſerved] In debt upon this ſtatute, it was 
moved, after verdict in arreſt of judgment, that the de- 
claration did not ſet forth that he left the writ with de- 
fendant ; for the ſtatute is, if he be ſerved with proceſs ; 
and it is not ſerving of proceſs when the writ is. not left, 
although it be read unto the party, and a note left of 


the cauſe, place and day; fea non allocatur ; for Tones, | 


Berkely and Croke held it to be a ſufficient ſerving of the 


proceſs within the jatent of the ſtatute, and according to 


E Vt 


the uſual cotirſe and praRice; for there may be tive, 
three, or four names of witnefles in a writ, (and {g 
there be uſually) and he cannot leave the writ with ever 


one of them, and it would be very chargeable unto the 


ſubjet to have ſeveral writs for every witneſs. Second 
exception, becauſe he ſhews that he paid unto her 127. 
for her pains, and promiſed to pay unto her as much 
more, as ſhe would require, when ſhe came to be a wit- 
neſs at Glouce/ter, which is not ſufficient according to 
the ſtatute ; for the ſtatute is, that heiſhall pay ſufficient 
charges for her travel, according to the diſtance of the 
place, and the quality of the perſon ſo to be paid ; and 
the witneſs is not bound to accept bis promiſe for the re- 
ſidue z /ed non allecatur ; for when it is alledged, that he 
paid unto her 124. and promiſed to pay the reſidue 
when ſhe came to Glouce/ter, and ſhe accepted thereof, 
ſhe is'then bound to come, for ſhe hath accepted of his 
promiſe for the reſidue, otherwiſe ſhe might have refuſed, 
and told him ſhe would not accept of his promiſe. 


Third exception, becauſe the plaintiff doth not ſhew 


that he is damaged by her non-appearance, viz. that the 
verdict paſled againſt him, or that he was inforced to be 
non-ſuited, or any other grievance ; for ſo is the {tatute, 
that the party grieved ſhall have his part of the 107. and 
his farther damages taxed by the juſtices, before whom, 
&c, But Grim/ton, for the plaintiff anſwered, that the 
action being brought only for the 10 7. and not for fur- 


ther damages, it is well nough 3 and the 10/4. is due for 


her non-appearance, to the King and the party. But all 


'the juſtices held, that the declaration was ill, for this 


cauſe ; for there ought to be a party grieved by the non- 
appearance, otherwiſe there is no cauſe of forfeiture, 
And ſo are the expreſs words and ſcope of the ſtatute ; 
wherefore it was adjudged for the defendant, abſcnte 


 Brampſlon. Cro. Car. 540. pl. 4. Paſch. 15 Car. B, 


R., Goodwin v. Anne Wefl.———— Fo. 430. pl. 3. S. CG 


adjudged for the defendant, ——ar. 18. pl. 43. S. C. 


adjudged the plaintiff nz caprat. 
A delivery of a ticket, containing the ſubſtance of the 
writ, is a ſufficient ſervice within the att, 5 Ad. 355. 
Flaving tendered to him or them] If a feme covert be the 


| perſon to appear as a witneſs, the tender muſt be to her, 


and not to her huſband. Cre. Eliz. 122, 1 Fon. 430. 


'O.. P. 


Such reaſonable ſums of money] If the party gives the 
witneſs a ſhilling, which he accepts, and promiſes that 
on his appearance he will pay him all further reaſonable 
charges ; this is ſufficient, Cro. Car. 522,. 540, March 


I'S. 


money for his or their coſts and charges, as having re- | 


Recompence to the party qrieved] In Cre, Eliz. 130. 


and the $, C. 1 Leon. 122, it is adjudged, that the 
plaintiff need not ſet forth any ſpecial damage which he 
| had ſuſtained by the negligence of the defendant in not 
apppearing to give evidence, where the aQion is brought 
for 101. only, and not for any more damages ; but the 


contrary has ſince been reſolved in Cro. Car. 522, 540. 
Goodwin and Het. 1 Fon. 430. and 5 Med. 355. Mad- 
diſon and Shore, which was affirmed on a, writ of error ; 
for there muſt be a party grieved, otherwiſe there is no 
cauſe of forfeiture, and a particular damage mult be ſet 
forth, &c. Rs 

Plaintiff brought anaCionof debt upon the ſtatute 5£1:z; 
cap. 9. for 101. and declared, that the defendant was war- 
ned by /ubpena to appear ſuch a day at one o'clock in the 
afternoon to be a witneſs, &c. and upon nl debet. pleaded - 
the, /ubpane given in evidence was generally to appear at 
this day, and not at ſuch an hour ; and though a /«b- 
pena to appear at ſuch a day, be of that effect that the 
party ought to attend the whole day, and fo, as it was 
objected, includes that he ought to appear at this hour, 


yet in reſpect of the variance it cannot be ſaid to be the 


ſubpena on which the plaintiff did declare, and therefore 
he was non-ſuited ; and in this caſe no regard was had 
to the ticket left with the defendant, which was according 
to the declaration, . Tr. per Pais, 7th edit. cites 24 Car. 
I. Radford's caſe. | | "Io | 
In criminal caſes, if” the witneſſes come not according 


' to the time. mentioned in. the proceſs: with which they 
were ſerved, an attachment lies againſt them, Sy. 579. 


_ 


tv 1 


If a perſon, who can give evidence againſt one who 


is accuſed of felony, refuſes to be bound to give evidence, 
either at the general gaol-delivery, &c. the juſtice of 
peace may either commit to priſon ſuch perſon ſo refu- 
ling, or may bind him to his good behaviour, and: to ap- 
pear at the next gaol-delivery or quarter ſeſſions, Dalt. 
Fauſt. 111. 
Tea Preflon was committed by the court of quarter 
ſeſſions for refuſing to be ſworn to give evidence to the 
_ grand jury on an indictment of high treaſon ; he was 
brought by habeas corpus in B. R., and Helt Ch, Juſt. 
ſaid, it was a great contempt, and that had he been 
| there, he would have fined him, and committed him till 

he paid the fine ; but being otherwiſe, he was bailed, 1 
Salk. 178. 

It ſeems that by the common law, the defendant, in 
capital caſes, had no right to any proceſs againſt his wit- 
neiles, without a ſpecial order of the court ; but now 
by the 7 HY. 3. cap. 3. it is enacted, That all perſons 
accuſed and indicted for any high treaſon, whereby any 
corruption of blood may enſue, ſhall have the like pro- 
ceſs of the court, where they ſhall be tried, to compel 
their witneſſes to appear for them at any trial or trials, 
25 is uſually granted to compel witneſſes to appear againſt 
them ; and now ſince the ſtatute 1 Ann. cap. 9. which 
ordains, that the witneſſes for the priſoner ſhall be 
ſworn, proceſs may be taken out againſt them of courſe 
in any caſe whatſoever. 2 Hawk. P.C. 435. 

On a commiſſion iſſuing out of Chancery for the 
examination of witneſſes, there muſt be a ſubpana ad 
te/iificandum taken out, direed to the witneſles, and a 
ſummons from two of the commiſſioners of the time and 
place where they are to be examined ; and, if the wit- 
neſs ſo ſummoned and ſerved does not appear, the court 
will grant an attachment againſt him, unleſs he comes 
up at his own expence to be examined before the exami- 
ner; or if he be ſummoned by the commiſſioners with- 
out a ſubparna ad te/tificandum, and do not appear, the 
court will order ſuch witneſs to attend at his own ex- 
pence, and to be examined; and if he diſobey ſuch or- 
der, then an attachment ſhall go againſt him, 2 Bac, 
Abr. 295. | | | 

'The examination of witnefſes viva wvece, in open 
court, is juſtly eſteemed one of the greateſt excellences 
of our law, not only from the awe and reverence which 
the ſolemnity of the manner is ſuppoſed to produce in the 
witneſs, and the regard which from thence he muſt have 
for truth ; but alſo from the benefit of croſs-examina- 
tion ; as alſo the air and manner of giving evidence of- 
ten carry ſuch convictions with them, as will induce the 
court and jury to believe or reject what the witneſs has 
ſworn. Fob. 325. 

Hence it hath always been held as a ſettled rule, that 
in caſes of life, no evidence is to be given againſt a pri- 
ſoner, but in. his preſence. 2 Hawk. P.C. 428. 

_ Alſo in a civil caſe, where the jury withdrew to con- 
fer about their verdict, one of the witneſſes, that was 
before ſworn on the part of the defendant, was called by 
| the jurors, and he recited again his evidence to them, 
and they gave their verdict for the defendant ; and com- 
plaint being made to the judge of afliſe of this miſdemea- 
nor, he examined the jury, who confeſled all the mat- 
ter, and that the evidence was the ſame in effec that was 
_ given before, & non alia nec diverſa ; and this matter be- 
ing returned upon the pg//ea, the opinion of the court 
was, that the verdi&t was not good, and a venire factas 
dz nova was awarded, Cro, Eliz. 189. 

* But it is ſaid, that a witneſs, who by reaſon of fick- 


neſs, extreme age, or other cauſe, cannot come to a | 
trial, may, by order of court, be examined in the coun- 


try before any judge of the court where the cauſe de- 
pends ; and the teſtimony ſo taken ſhall be allowed to 
be given in evidence at the trial. Style Pra. Reg. 671, 
672, In Comb. 63. it is ſaid, that witneſſes may be exa- 
mined before a judge, by leave of the court, as well in 
criminal cauſes as in civil, where a ſufficient reaſon ap- 
pears to the court, as going to ſea, &c. and then the 
"other ſide may croſs examine them, But ſee 1 Keb, gb. 
249, 787. 2 Kb, 1%, ohg." y | 


| 


1 
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But if a witneſs going to ſea be by rule of court ext- 
mined upon interrogatories before a judge, and the trial 
come on before he is gone, his depoſitions ſhall not be 
read, but he muſt appear, for the rule was made on ſup- 
poſal of his abſence. 2 $alk. 691. _ 

Every perſon produced as a witneſs muſt, before he gives 
his evidence, be ſworn to depoſe the truth, the whole truth, 
and nothing but the truth ; this is the law required in all 
caſes, except in indictments for capital offences, where by 
immemorial practice the witneſſes againſt the King were 
not ſuffered to be ſworn, Cro. Car. 292, 2 Bul/t. 147. 
But now by ſtat. 1 Ann. cp. 9. it is enacted, ** That 
every perſon who ſhall be produced, or appear as a wit= 
neſs on the behalf of the priſoner, before he or ſhe be 
admitted to depoſe, or give' any manner of evidence, 
ſhall firſt take an oath to depoſe the truth, the whole 
truth, and nothing but the truth, in ſuch a manner as the 
witneſles for the Queen are by law obliged to do; and if 
convicted of any wilful perjury in ſuch evidence, ſhall 
ſuffer ail the puniſhments, penalties, forfeitures and diſ- 


abilities, which by any of the laws and ſtatutes of this 


realm are or may be inflicted upon perſons convited of 
wilful perjury,” 

By the practice of the courts, if one be produced and 
ſworn for the plaintiff or defendant, being once ſworn, 
the other may examine him to any thing whatſoever, 
though it be the ſolicitor of the party who produces him ; 
alſo either party, may, on application to the court, have 
the witneſs examined apart, and out of the hearing of 
the others. 2 Bac. Abr. 296. 

It is a general rule, that a witneſs ſhall not be aſked 
any queſtion, the anſwering to which might oblige him 
to accuſe himſelf of a crime, and that his credit 1s to be 
impeached only by general accounts of his character and 
reputation, and not by proofs of particular crimes, againſt 
which he cannot be preſumed to be prepared to defend 
himſelf. 2 Hawk. P.C. 433. Farefl. 119. ; 

If a witneſs, when under examination, through ſur- 
prize or inadvertency, givesa wrong anſwer to a queſtion 
that is aſked him, he is always allowed to recollect him- 
ſelf, and that, which he affirms on due deliberation, is 
to be taken for the truth ; alſo if he miſtakes the true 
ſtate of the queſtion, in ſuch a manner as ſhews, that it 
is rather owing to his weakneſs than perverſeneſs, he 
cannot be puniſhed for it as guilty of perjury. 5 Md. 

50. | | 
, If a perſon is produced as a witneſs for the King, up- 
on a trial in an information, and he is guilty of perjury; 
he cannot be puniſhed for it on the 5 Eliz, by way of 
indictment, which is the ſuit of the King, and ſuch a 
one diſcharged accordingly. Cro. Fac. 120. | 
If a witneſs in giving evidence refleR3 on the Charac- 


ter of another, or mak?s uſe of ſuch words as are acs 


tionable; yet this being in a judicial w:y, he cannot be 
puniſhed for it, nor will an action lie tor ſuch words. 
1 Rol. Rep. 61. bs : 

In examining a witneſs, counſel cannot queſt on his - 
whole life, as that he is a whore-maſter, &c, but if he 
has done ſuch a notorious fact, which is a juſt exception 
againſt him, they then may except againſt him. Afarch 


| 83, p4. 136. Paſch. 17 Car. Anon'. 


An evidence given to a jury may be anſwered by the 
counſel, either by confefling and avoiding it, or elſe by 
encountering the evidence given, with giving ſtronger 
evidence, and of greater credit on the other fide. Arch. 
22 Car. B. R. which is, upon the matter, a denial of all 
the evidence given on the other ſide to be true, by proving 
the contrary. L. P. R. 548. | 

The defendant's counſel, ought to conclude by way of 
anſwer to the evidence that was given to the jury by the 
plaintiff's counſel. Mich. 24 Car, B.R. For if the 
plaiatiff's counſel doth begin the evidence, it is reaſon, 
that the defendant ſhould ſpeak in anſwer to that evi- 
dence, becauſe he is upon the defenſive part, and is to 
give anſwer to all that is ſaid againſt him, in matter of 
evidence ; but the plaintiff's counſel after this, is to ſum 
up his evidence to the jury, which is no more than to- 


put them in mind how he hath proved his cauſe. L 


P.R., 551, 
we Upon 


army, concluſive evidence. Stran. 481. | 
as of parliament. In an ation the defendant pleaded | 


EY 


Upon a trial at the bar, the counſel of that party who | 


doth begin to maintain the iſſue that is to be tried, whe- 
ther it be the counſel of the plaintiff, or the counſel of 
the defendant, ought to conclude the evidence. Paſch. 
1650. 1 Man B.S. that is, only ſum up his evidence 
given z but if he give new evidence, the other party hath 
liberty to anſwer it, or encounter it with another evi- 
dence. L£. PaR- $51. - 

Holt. would not ſuffer the plaintiff to diſcredit a witneſs 
of his own calling, he ſwearing againſt him. 12 Md. 
375. Paſch. 12 IV. 3. Adams v. Arnold. 


4. What ſhall be admittsd evidence.” 


The word evidence, as hath been obſerved, compre- 
hends not my the teſtimony of witneſſes, but alſo matters 
of record, as letters patents, fines, recoveries, inrolments, 
and the like ; as alfo writings under ſeal, as charters and 
deeds, and other writings without ſeal, as court rolls, ac- 
counts, &c. and theſe are ſaid to prove themſelves, and 
to admit of no averment againſt the truth of them, Co. 
Lit. 283. a. 

A jury may and muſt take knowledge of any particular 
record, either patent, ſtatute or judgment, if it be given 
in evidence to them ; for ſuch records, &c. are their al- 
legata verbally alledged and produced, if it make to the 
flue. Hb. 227. and ſee 1 Leon, 206. 1 And. 37. 
Plow. 92, 411. Dyer 118. 9 Co. 12. Co. Lit. 227. 

As of courts, Ihe att or order of eccleſiaſtical court 
for granting letters of adminiſtration proved by the book, 
is good evidence, Lev. 25. Paſch. 13 Car. 2. B. R. 
Garret v, Liſter. 

Copy of the inrollment of the grant of office of clerk 
of the papers in B. R, allowed: to be good evidence, 


| Vent. 296, Trin. 28 Car. 2. B. R. I/oodward v. Aſton. 


Two commoners in behalf of themſelves, and all the 
commoners within #. preferred a bill in the dutchy court 


againſt the owner of the land, in which they claimed 


common, &c, and upon hearing the cauſe, the common 


was decreed for them. The dutchy court was put down, 
_ and the now defendant having purchaſed land within ZH. 


the plaintiff, who was a commoner when the decree was 
made, but not a plaintiff in that cauſe, exhibited his 
bill againſt the now defendant to have the ufe of the de- 
poſitions taken in the cauſe in the dutchy court at a trial 


to be had at the aflizes, and the defendant demurred to 
| the bill, and allowed, becauſe neither the plaintiff nor the 


defendant were parties to the former cauſe, tho' the ſuit 
there was the ſame cauſe upon which the ation of law 
was now brought, and of general concernment ; and- it 
feemed hard, conſidering that the defendant here claimed 
under the defendant there. Hardr. 22. Mich. 1655. 


 Scace, Stanly v, Pegg. 


AR of the commiſſioners for ſtating the debts of the 


the compolutjon act ; the plaintiff replied ' nz! tiel record, 
and upon the day given to the defendant to bring in the 


_ xecord, he produced the printed ſtatute ; per Holt Ch. J. 


An act printed by the King's. printer is always allowed 
good evidence of the aCtt to a jury, but was never yet 
allowed to be a record without an exemplification under 
the great ſeal, and it muſt be pleaded as exemplified. 
2. Salk. 566. Trin. IV. 3. B. R. Anon. 


A private act printed among the public as, hath 


| been allowod in evidence; per King Chanc. Trin. Vac, 


L727. 


Even a private a& of parliament in print that con- 


cerns a whole county, as the act of Bedford-Levels, may | 


be given in evidence without comparing it with the re- 
cord ; per Ht Ch. J. 12 Mid. 216. Mich. 10 WW. 3. 
at Guildnall, in the cale of Dupais v. Shepherd. 

A copy of an act of parliament is. novevidence, unleſs 
the act had bcen before allowed of, and ſo made a record of 
this court, for otherwiſe nothing ſhall be allowed of as a 
ſufkcient evidence of the act, but the exemplification of it 
under the great ſeal, and the reaſon is, becauſe the court 
ts a party, which cannot pray oyer as the party may ; ſo 
that the court woulJ be in a worſe condition than a 


t Y. 1 


common perſon, if they were to receive for evidence a 
copy offered them, 10 Med. 126. in this caſe of the 
Univerſity of Cambridge, cites 35 H. 6. 14. and this was 
allowed to be ſo per curiam. | 

Ancient uſages for three or four hundred years is good 
bridence of a law. If an act of parliament be loſt or 
imbezilled, the law remains ſtill. 12 Ad. 18x, Hil, 
g W. 3. King v, Hewſon. 

A printed copy of a private a& of parliament, or or. 
dinance obfolete, was diſallowed by all the court to be 
given in evidence, unleſs it had been examined by the 
original. FAeb. 2 pl. 4. Paſch. 13 Car. 2. B. R. Ani, 

Tho! acts of parliament and the inrollments of them 
are defiroyed by fire, or rebeilion, or by the injury of 
time, yet if by any circumſtances and proofs they may 
be manifeſted, they have the force of acts of parliament, 
Fenk. 280. þl. 5. | 

Act of parliament produced in evidence for ſ:Iing de- 
linquents eſtates was ſworn to be examined by the parlia- 
ment-rol}, and that it was a true copy, before it was ad- 
mitted to be read in evidence, Sty. 462. ih. 1655, 
in-the caſe of Thurle v. Madiſon, ” | 

The copy of a private act of parliament may be given 
in evidence; and if upon collateral iſſue it is to be proved 
that ſuch a one was juſtice of the peace or baronet, &c. 
common reputation is ſufficient proof without ſhewing the 
commiſſion or letters patent of the creation. L£.E, 89. 
pl. 12. cites Tr. per Pais 226. 3 Fac. 2. 

A printed copy of an act of parliament is not to be 
giyen in evidence, if not examined by the rolls, and 
ſworn to be a true copy. L£. E. 89. pl. 13. cites Tr, 
per Pais, 232. J Tac. 2. | 5 IT 

A private a& that concerned Rzche/er bridge, tho! 
printed by Ra/tal, was not allowed in evidence, not being 
examined by the record ; otherwiſe of general ſtatutes ; 
there the printed ſtatute-book is good evidence. £.£. 89. 
pl. 14. cites Tr. per Pais 2.32. | 

Admiſſion. ' Finding by ſpecial verdict, or admiſſion on 
former pleading is good evidence, unleſs the contrary ap- 
pear, 1 Keble 7520. pl. 5o. Paſch. 16 Car. 2. B. R. in 
the caſe of Lee v. Bothby. | 

At Guildhall in an action for work done, &c. the 
plaintiff gave in evidence to charge the defendant a 
copy of a bill delivered to the defendant, and copied by the 
order of the defendant, and divers exceptions were taken 


| by the defendant to the bill, /c;/. Firſt to the quantity of 


the work done, and the others were marks againſt divers 
parcels z fcil. O. and N. intending by it that theſe parcels 
were wrought for others, and not for the defendant, and 
other exceptions there were to the price ; and he ordered 
the ſervant to indorſe upon the backfide the exceptions to 


' the quantity and price, but to omit the marks O. and N. 


and it was ruled by Holt Ch. J. upon evidence, firit, 
that this copy of a bill delivered was evidence, as a Copy 
of a bill and not a copy of a copy, and the bill is an 
original as well as the book. 2dly, That the acceptance 
of a bill delivered without objection but to ſome parti- 
culars, is an admittance of the reſidue to be true. 3dly, 
T hat the ordering a copy of the bill indorſed ut ſupra 
omitting the marks O. and XN. and this copy with the 
exceptions being ordered to be delivered to the plaintiff, 
it is a waving of the exceptions ſignified by thoſe marks, 


| 4thly, Tho? it was objected that this evidence is a con- 


 feſſion, and therefore it ought to be taken together ; yet 
' per Holt Ch, J. They are not part of a confeflion (which 
| ought to be of the ſame thing), but a cavil or objection as 
; to the price or quantity, &c. Skin. 672. pl. 11. ich. 
'8 W. 3. B. R. Worral v. Holder. | | 
In debt upon a bond, defendant pleaded that he became 
; a bankrupt, that a commiſſion was taken, &c, and that 
| bond was given to induce plaintiff to ſign the certificate, 
| and ſo void, &c. iſſue on this ; and at the trial coram Powys 
| at Guildhall in abſentia' Ch, J. defendant was held to prove 
, the whole matter, and he being not able to do it, there 
| was a verdict pro guer', But on a motion for a new 
trial, this verdit was ordered to ſtand as a ſecurity, and 
a new trial was granted ; becauſe what they were called 


| upon to prove was admitted by the iſſue, which was only 
whether the bond was given ea intentiong to induce the 


plaintiff 


EV 


plaintiff to ſign the certificate, Mich, 
Chace v. Lewis. | 

Admittance. An admittance of a freeman written two 
months after the time, and not ſigned, &c. not aimitted 
in evidence. £4. Raym. 1446, | | 

Affidavit. A man being about to convey lands to a 
purchaſer, made oath before a Maſter in Chancery, that 
there was no incumbrance on the eſtate ; in an ejectment 
brought, this affidavit was produced in court, but not 
ſuffered to be read but as a note or letter, unleſs the 
plaintiff would produce a witneſs to ſwear that he was 
preſent when the oath was taken before the Maſter, 
3 Mod. 36. Mich. 35 Car. 2. B. R. Smith v. Godeer. 

The plaintiff or the defendant may make an affidavit 
in their own cauſe depending here, and it may be filed, 
but it may not be admitted- in evidence in the trial of 
the cauſe betwixt them. £, P. R, 552, cites Mich. 
1656, ; | 

'Tho' an affidavit cannot be read in evidence, yet if 
the party who made the affidavit be ſworn, and gives 
evidence, his own affidavit may be read againft him ; and 
this is allowable to ſhew in what he contradicts himſelf. 
Skin, 403. pl. 39. Mich. 5 IV. & Mar, in B. R. The 
King and Duzen v., Rathel Tay':r, 

On quettion on a trial, whether the property of a 
parcel of wine was in the defendant, in order to aſcertain 
whether alien or Br:t// cuſtom was due for them, a paper 
under his hand, being an affidavit he had made at the cu- 
ſtom-houſe, was given in evidence, he ſwearing 1n it that 
the wine was his. Paſch. 4. Geo. B. R. 

Afdavit of the deceaſed huſband read in proof of the 
marriage. Stran. 35. | 
 Aﬀdavits ſworn before a judge in Jreland read in 
England. Stran. 545. | 

Almanack, In error of a judgment given in Lynn, the 
error aſſigned was, that the judgment was given ata court 
\ held there on the 16th of Fes, 26 Ez. and that this day 
was Sunday, and it was ſo found by examination of the 
almanacks of that year; upon which it was ruled, that 
this examination was a ſufficient trial, and that a trial 
per pars was not neceflary, altho” it were an error in fact; 
and ſo the judgment was reverſed. Cro. E. 227. pl. 12. 
Paſch. 33 Eliz. B. R. Page v. Faucet. | 


Upon evidence in a trial at bar the queſtion was, if one 


was of full age at the time of his will made by him ; and. 


upon evidence it appears that he was born the 14th of Feb. 
1608. and he made his will when he was of the age of 
21 years within two days; and to prove his nonage, the 
defendant produced an almanack in which his father had 
writ the nativity of the deviſor, and it was allowed to be 
ftrovg evidence, Raym. 84. dich. 15 Car, 2. B. KR. 
Herbert v. Tuckal, 

Tho' in moveable terms the court is not bound to take 
notice on what day of the month the returns are, yet 
when it is alledged of record what day of the month the 
return is, the court may take notice of it, and the day of 
return thall be tried by almanacks, and not per pars, and 
Cites 3 Cro. 227. quod fuit conceſſum per curiam, Sid, 
300, Mich. 19 Car. 2. in the caſe of Courtny v. Philips. 

The almanack is part of the law of England, of 
which the court muſt take judicial notice ; per cur”. 
11 Med. 41. MAdich. 2. Ann. B, R. in the caſc of The 
Dueen v. Dyer. | | | 

Ancient deeds. An ancient deed is good evidence, 
without proving or ſeal on it. 1 Keb. 877. pl. 27. 
Paſch. 17 Car. 2. B. R. Wright v. Sherrard. | 

A deed found in the archives of the chapter of Here- 
ford, was read to prove an endowment of a vicarage, 
being but concurrent evidence, tho' it appeared not to 
have been ever ſealed or delivered. 2 Keb. 126. pl. 79. 
Aich. 18 Car. 2. B. R- Smith v. Rawlins, 

An ancient writing, that is proved to have been found 
amongſt deeds and evidences of land, may be given in 
evidence, although the executing of it cannot be proved ; 
for it is hard to prove ancient things, and the finding 
them in ſuch a place is a preſumption they were honeſtly 
and fairly obtained, and preſerved for uſe, and are free 
from ſuſpicion of diſhoneſty, Tri. per Pats 220, cites 
24 Car. B, FA 

: Vol, I, 


* 


6 Geo. B.R. | 


; 0h > 
| An original leaſe could not be produced, being an an- 
cient leaſe, but. the grandſon of the leffor produced a 
counterpart found among the evidences of his grandfather; 
this was allowed, for evidence, tho” there was no ſub- 
icribing witneſles to it ; for juſtice Findbam ſaid, he had 
ſeen many deeds in Queen £E/izabeth's time without any, 
Lev. 25. Paſch. 13 Car. 2. B. R. Garret v; Liſter. 
| Where a deed before time of memory is ſupported by 
uſage, after ſuch deed is pleadable and good, but that the 
books which ſay deeds before time of memory ſhall not 
be pleaded, are to be intended deeds of ſuch liberties and 
franchiſes as cannot be claim?d or ſupported by uſage in 
pais, as if one claim goods of felo Je ſe by deed before 
time of memory, he cannot ſhew his deed, and ſay wvir= 
tute cujus, &c, but muſt ſhew an ancient confirmation, 
or a claim and allowance in eyre; ſo in this caſe, if 
they had pleaded the deed, and relied upon it virtute 
cugus, &c. it had been naught ;z but when they ſhew the 
deed, and likewiſe a uſage to ſupport it, it is ſuſficient. 
Skin, 239. pl. 4. Mich. 1 Fac. 2. B. R. Fames v. Trollsþ, 
An old deed is good evidence without any witneſs to 
ſwear it was executed ; per Holt. Ch. J. 3 Salk. 154. 
pl. 6. Hill, 8 I. 3. B. R. Lynch v. Clerke. 7 
Whether the indorſements on a bond by the obligee, 
after his death and after thirty-five years entring into it, 
[hall be given in evidence at law to take off an objetion 
to the antiquity of the bond, 8 fad. 278. Trin, 10 Geo. 


' Serle and Barrington. 


Ancient tables of duties. In the caſe of water-baillage 
in the city of Londen, evidence of conſtant payment, and 
their ancient tables of duties imported, was judged ſuf- 
ficient, though it was urgel there could be no preſcrip- 
tion for it; and judgment accordingly for defendant. 
2 Show. 48. pl, 33. Paſch. 31 Car. 2. B. R. King v. 
Carpenter, 


Apprentices indentures, By flat. Ann. cap. 9. ſ. 47+ 


No indenture of apprenticeſhip to be admitted in evidence, 


unleſs oath made, that duties are paid, 

It was ruled by Hot Ch. J. at ſummer aſlizes at 
Ry-gate, 10 F/. 3. that the ſervice of an appreticeſhip 
ſeven years beyond the ſea, though the defendant was not 
bound, excuſes from the 5 Eliz. cap. 4. Ld. Raym, Rep. 
738. Frith v. Torin. | $1} 

Appropriations, A man had got a preſentation to the 
parſonage of Goſnal in Lincilnſhire, and brought a gquare 
tempedit, and the defendant pleaded an appropriation ; 
there was no licence of appropriation produced, but be- 
cauſe it was ancient, the court would intend it. Said 
per Hale Ch. J. in 1 44:4. 117. pl. 17. Paſch. 26 Car. 2. 
Green v, Proude. 

Arreſt. Where the iſſue was upon an. arreſt, the 
plaintiff Cemurred upon the evidence, becauſe the defen- 
dant who pleaded it had not produced the proceſs itſelf, 
becauſe matters .of record cannot be tried but by them- 
ſelves. $:4. 105. pl. 13. Hill. 14 & 15 Car. 2. B. R. 
Bryan v. Fitzharris. It was agreed per cur, that the 
writ ought to have been produced in evidence ; but by 
the demurrer the arreſt (being matter of fact) is confeſſed, 
tho” it be ſuch matter of fa& as is to be proved by matter 
of record, and the jury might know of their own know- 
ledge that there was a writ, and the judgment was af-- 
firmed. Lev. 87. Fitzharris v. Bojen, 8. GC. 

Aſſault. *In treſpaſs of aſſault, battery, and wounding, 
the defendant pleaded the plaintiff began firſt, and the 
ſtroke he received, whereby he loſt his eye, was on his 
own afſlault, and in defence of the defendant ; and on 
trial at the bar now by evidence it appeared the plaintiff 
ſtruck the defendant, and ſaid, Were it not afſize-time he 
would tell him more of his mind, which was ſaid, bending 
his fiſt, and with his hand on his ſword; yet per cur. 
This is no aſſault, as it would be without that declaration ; 
but it was farther ſworn, that the plaintiff with his el- 


' bow punch'd the defendant, which if done in earneſt diſ- 


courſe, and not with intention of violence, is no aſlault, 
nor then is it a juſtification of battery after a retreat, as 
Phineas Andrew's caſe; and the jury not believing the | 
defendant, found for the plaintiff and gave 500 /. damages, 
2 Keb. 545. pl. 13. Mich, 21 Car, B. R. Turbervile v. 
Savadge. 
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proved by record ; per Holt. 


K.V. I 
tn an aRtion of battery, which was laid in the decla- | 


ration to be the 1oth day of February 1621. defendant 
pleaded Jon aſſault, demeſne, &c. and at iſſue upon that, ; 
e 


and de 


another day; and ruled that this doth not prove this 
iflue for the defendant, becauſe the juſtification ſhall refer. 
to the time laid in the declaration, if the defendant do not 
difference the times in his plea; and in ſuch caſe, when 


the defendant intends to ſhew the aflault was at another 
day and place, he ſhall ſhew that ſuch a day before that 
in the declaration, as here the 8th of February, the plain- 
tiff did him aflault, and would have beaten him, and tra- 
verſe the day in the declaration. Clayt. 110. pl. 187. 
March 24 Car. Turner \erjeant, judge of aſlile, Hard- 
caſile v. Lockwood. | 

But ſee in the caſe of an officer, who is not tied up 
to ſpecial pleading, it ſeems he, upon Not guilty, may 
yary in his evidence to juſtify from the time in the decla- 
ration, &c. quod nota. And the prejudice may come to 
the plaintiff's being unprovided perhaps in ſuch caſe to a 
reply ; whereas when the matter is by pleading brought 
to a ſpecial iſſue, he knows his work, &c. Clayt. 110. 
24 Car. Hardcafile v. Lockwoad. 

Attorney's bill, Attorney's bill, though not ſigned, is 
evidence for his executors, as well as fot himſelf, and 
perhaps ſeveral of the things could not in their nature be 
Comb. 348. Mich. 7 W. 
3- B. R. Blacheler v. Crofts. I: 

Belief, Tt 1s no ſatisfaCtion for a witneſs to ſay, that he 
thinks or perſuades imſelf, and this for two reaſons, by 


Coke ; Firſt, Becauſe the judge is to give abſolute ſentence, 


and ought to have more ground than thinking. Secondly, 
T hat judges, as judges, are always to give judgment 
ſecundum allegata & probata, notwithſtanding that private 
perſons think otherwiſe. Dy. 53. b, Marg. pl. 15. 
Mich. 19 Fac. in the Star-chamber, Adams v. Canon. 
Beyond jea. Evidence of things done there. A ſhip 
was Dutch built, and after made an Engliſh ſhip, the 
maſter was Dutch, ſome of the ſeamen Engliſh, and two 
Dutch ; there being a war betwixt. the French and Hol- 


land, the French ſeize the ſhip as a Dutch ſhip, and con- 


demn her as a Dutch ſhip in the court of Admiralty in 
France ; ſhe is there ſold, and after coming into England, 
the firſt owner ſeizes her, and the other brings trover, 
and a ſpecial verdi& was found ; but the court would not 
ſuffer it to be argued, but ordered judgment to be en- 
tred for the plaintiff; for they ſaid, that ſentences in the 
courts of the Admiralty ought to bind generally accord- 


ing to jus gentium ; and that if we did not obſerve the 


ſeatences given abroad, they would not obſerve ours, 
which would be a general inconvenience ; and if the 
merchant in this cafe had received wrong, he ought to 
apply to the Admiralty and Council, this is a matter of 
government ; and that the King, if he ſaw cauſe, would 
ſend an Ambaſſador Lieger into France, who would take 
care that right ſhould be done and that if right be not 
done, then the King would grant letters of marque and 
repriſal; and in this caſe they remembered Cottintor's 
caſe, Skin. 59. Mich. 34 Car. 2. B, R. Hughes v. 
Cornelius. | S | 

Leſſor brought debt for rent againſt lefſee upon a de- 
miſe at London of lands in 


which is tranſitory ; but if a foreign iflue, which was 
local, ſhould happen, it may be tried where the action is 
laid, and there may be a ſuggeſtion on the roll for that 
purpoſe, and ſuch a place in ſuch a county is next adja- 
cent, and there it may be tried by a jury from that place 
according to the laws of that country, and upon nil debet 
pleaded you may give the laws of that country in evi- 
dence. 2 Salk, 651. pl. 3. Trin. 3 Ann. B. R. Way 
v. Yalley. | 

In trover and converſion, the cuſtom of [ndia was 
found concerning the buying and ſelling of flaves, and it 
was held that the ation would lie well enough. Freezm. 
Rep. 452. pl. 616, Trin. 1677. B. R, Anon. 


Exemplification of a ſentence given in a foreign coun- 


_ try, ſhall be read as evidence here to prove that ſuch 


ſentence was given there, without any farther proof, 9g 
Hed. 66. Mich. 13 Ge, Anon', 


ndant proved i aſſault by the plaintiff, but 


11 Geo, Ialrond v. Van Moſes. | 
Afidavit by a plaintiff in Holand, atteſted by a publick 


. at Leghorn, Mich. 13, Geo, 
Court at Leghorn had juriſdition of the thing, and 
' of the perſon, and he cited the caſe of a perſon that. 


Famaica, which was held to 
be well, being founded on the privity of the contract, | 


- 418, Paſch, 21 Fac. B, R, Anowl. 
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To prove a delivery of goods to the defendant, an ex= 
emplification of an entry made in the Cuſtom- houſe of 
Rotterdam, and atteſted by a publick notary, and ſealed 


with the publick ſeal there, was offered in evidence; but 
8 Med. 75. Paſch. $ Geo, + 


the court would not admit it, 
The King v. Maſon. 

Per Lord Chan, Ach. to Geo. where a ſuit is for + 
debt or other thing, a ſentence in another country is not 
binding ; but the court here muſt examine into the mat- 
ter, in order to form a judgment ; contra, where the ſuit 
here is in order to carry that ſentence into execution 
for then the proceedings here are founded upon the ſen- 
tence, and not upon the debt. Vin. Evid. 87, 

Copy of an agreement regiſtered in Helland, and at- 
teſted by a publick notary there, may be given in evi- 
dence for defendant, eſpecially ſince he proved that the 
plaintiff took out another copy of the ſame agreement 
and would not now produce it, ſo he knew the agree. 
ment, and could not be ſurpriſed, 8 17d. 322. Mich, 


mony; my ur 87" ona as good evidence to hold de- 
endant to ſpecial. bai] here, 8 od. 323. Mich. 
Walrond v. an Moſes. PO Pr 0G 
A. draws a bill of exchange on B. who is reſident at 
Leghorn, payable' to C. three months after date ; the bill 
1s negociated through ſeveral hands, and indorſed to one 
who lived at Leghorn. B. accepts the bill, and about a 
week afterwards B. had advice, that A. had ſtopped 
payment, and he refuſed to pay, and by a ſuit in court 
at Leghorn, B. got a ſentence to be diſcharged from the 
acceptance and payment, He brought a bill for injunc- 
tion, and was relieved, and he infiſted upon the ſentence 
Per Lord Ch. King. The 


cemmitted murder in Portugal, and was tried there, and 


acquitted, and afterwards upon a proſecution here on. 


ſtatute H. 8. he alledged the former trial, and it was 
allowed. A ſuit is for ſeamens wages in the Admiralty, 
and there is a diſmiſſion, this allowed on non aſſumf/it 
at law ; objeCted, that this ſentence was matter proper 
for defence at law, and that the ſentence was wrong 


In itſelf, not ſufficient proof there of A4.'s inſolvency, 


but by certificiates of three merchants, which is no 
proof here, that this was of acquittal of acceptors, for 
inſolvency of the drawer is not the general law of 
merchants, nor local at any other place; but Lord 
Ch. thought he was bound by the ſentence, and he relied 
upon the ſentence; and perpetual injunRion granted ; 
he ſaid, that when he was Ch. J. he always allowed fo- 
reign ſentences to be given in evidence, Debt contrac- 
ted in Holland by work done, the party comes here, he 
ſhall be liable according to the Civil law, and bill and 
_—_ Mich. 13 Geo. Canc. Burrows v. Temineau. Vin. 

v. 88, | 

Bill and anſwer in Chancery, The infant guardian's 
anſwer in Chancery of a feoffee in truſt, was refuſed by 
the court to be given as evidence ; becauſe he was living, 


_ and not party to the ſuit, which was only between the 


heir, and ceflui que truſt, Keb. 281. þl, 83. Paſch. 
Car. 2. PL ; lf 4 | PEO Ons 14 


Allegations by a complainant in a bill in Chancery, 
ſhall by a copy be made uſe of as evidence againſt the 


complainant in a ſuit at law, for it ſhall be intended to 


be exhibited by his conſent and privity ; but per Bridg- 
man, there is a difference where there is a proceeding 
upon ſuch bill, and when not ; for in the firſt caſe, it 
ſhall be admitted in evidence, but in the ſecond not. If 
bill be preferred fans privity of the plaintiff, an aQion 
lies. Sid. 221. Mich, 16 Car. 2. B. R, Snow v. 
Phillips. | | 

A bil in Chancery allowed in dom. proc. as evidence 
to confront a woman who pretended marriage. Parl, 
Coll. n. 88. 

An anſwer in an Znglih court is good evidence to a 
jury againſt the defendant himſelf, but not againſt other 
parties, yet it is not binding to the jury, God5, 320. 
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If the plaintiff will read the defendant's anſwer in 
Chancery againſt him in evidence, the defendant may 
likewiſe take advantage thereof; for all his evidence, or 
none. 3 Salk. 154. Hill. 8. IV. 3. B. R. per Helt 'Ch, 
J. Lynch v. Clerke. $I 


An anſwer in Chancery cannot be given in evidence, | 


for the party who made it, or againſt a third perſon not 
d-riving any title under him. 8 1d. 181. Trin. 9 
Geo. Hilliard v. Phaley & al. 

An anſwer in Chancery is evidence of a deed againſt 
all that claim under that perſon, and reputation of claim- 
ing ſo, is ſufficient to put a party upon ſhewing another 
title. Lord Raym. 311. : 

Books. By the ſtat. 75 Fames 1. cap. 12. reciting, that 
whereas divers men of trades and handicraftsmen, keep- 
ing ſhop-books, do demand debts of their cuſtomers upon 
their ſhop-books, long time after the ſame hath been due, 
_ and when, as they ſuppoſed, the particulars and certainty 
of the wares delivered to be forgotten, then either they 
themſelves or their ſervants, have inſerted into their 
ſhop-books divers other wares ſuppoſed to be delivered to 
the ſame parties, or to their uſe, which in truth never 
were delivered ; and this of purpoſe to increaſe, by ſuch 
undue means, the faid debt; and whereas divers of the 
ſaid tradeſmen and handicraftsmen,” having received all 


_ the juſt debts due upon their ſaid ſhop-books, do often- ' 


times leave the ſame books uncrofſed, or any way diſ- 
charged, ſo as the debtors, their executors or adminiſtra- 
tors are often by ſuic of law enforced to pay the ſame 
debts again to the party that truſted the ſaid wares, or to 
his executors or adminiſtrators, unleſs he or they can 
. produce ſufficient proof by writing, or witneſtes of the 
faid payment, that may countervail the credit of the ſaid 
ſhop-books, which few or none can do in any long time 
after the ſaid payment it is therefore enated, ** That 
no tradeſman or handicraftsman keeping a ſhop-book, as 
aforeſaid, his or their executors or adminiſtrators, ſhall 
be allowed, admitted, or received to give his ſhop-book 
in evidence in any aCtion for any money due for wares 
hereafter to be delivered, or for work hereafter to be 
done, above one year before the ſame action brought, 
except he or they, their executors or adminiſtrators, 
| ſhall have obtained or gotten a bill of debt, or obligation 
of the debtor for the ſaid debt, or ſhall have brought or 
purſued againft the ſaid debtor, his executors or admini- 
ftrators, ſome aCtion for the ſaid debt, wares, or work 
done, within one year next after the ſame wares deli- 
_ vered, money due for wares delivered, or work done.” 

« Provided, that this a&t ſhall not extend to any in- 
tercourſe of traffick, merchandizing, buying, ſelling, 
or other trading or dealing for wares delivered, or to be 
delivered, money due, or work done, or to be done, 
between merchant and merchant, merchant and tradeſ- 
man, or between tradeſman and tradeſman, for any 
thing direQly falling within the circuit or compaſs of 
their mutual trades and merchandize ; but that for ſuch 
things only they and every of them ſhall be in cale as if 
this at had never been made; any thing herein con- 
tained to the contrary thereof notwithſtanding.” 

Shop-book allowed as evidence on proof of the ſer- 
vant's hand that entered it, and that was uſed to make 
the entries, (he being dead) and no proof was required of 
the delivery of the goods ; and per Holt Ch. J. Though 


| _ the ſtatute 7 Fac. 1. 12. ſays, a ſhop-book ſhall not be 


evidence after the year, &c. it is not of itſelf evidence 
within the year, 2 Salk. 699. pl. 2. Hill, 11 I} 3. 
Pitman v. Maddox in Middleſex. 

Evidence of beer delivered was thus, The draymen 
came every night to the clerk of the brewhouſe, and 
gave him account of the beer delivered out, to which 
the draymen ſet their hands, and that the drayman was 
dead, but that his hand was ſet to the book ; and that 
was held good evidence of a delivery. 1 Salk. 285. pl. 18. 
Trin. 2 Ann. Coram Holt Ch. J. at Nifi prius at Guild- 
hall, Price v. Earl of Torrington. 

Scrivener's book to prove a conſideration paid (as a 
tradeſman's book ) is no evidence for himſelf, but for an- 
other it is; ſo a tradeſman's book after his death. 
We have allowed a burſer's book of a college for evi- 
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dence ; per Holt. Comb. 249. Paſch. 6 JV, and Mar.-itt 
B. R. Smart v. Williams. | 

Per Holt : The book of a man that keeps regular 
entries, might be evidence for him. Comb. 348. Mich, 
7 IV. 3. B. R. Blackler v. Crofts. l 

Ordered, that the regiſter books of a dean and chapter 
ſhould be made uſe of at a trial, for they are publick 
books. Comb. 247. Paſch. 6 W. and Mar. in B. R. 

So of transfer books of the Eft India company, &c. 
for they are the books of a publick company, and kept 
for publick tranſaCtions in which the publick are concer- 
ned ; the books are the title of the buyers of ſtock by a& 
of parliament, 7 od. 129. Hill. 1 Ann. B. R. Gery 
v. Hopkins. 

How far entries in a treaſurer's books ſhall not be al- 
lowed to be evidence againſt the partners whoſe treaſurer 
he is. Barnard Chan, Rep, 417. Hill. $740. Smith v. 
The Duke of Chandss. 

If an action be brought by a ſhopkeeper for money due 
on ſale of goods, we never inforced him to produce his 
books ; but if very ſlender evidence be with him, then if 
he will not produce his books, it brings a great ſlur up- 
on his cauſe. Per cur'. 6 Mzd. 264. Afich, 3 Ann, 
B. R. in the caſe of Ward v. Apprice. 

A church-book was given in evidence, to prove the 
non-age of the plaintiff, at a time of a leaſe made by him ; 
and judgment for the plaintiff. Cro. ZE. 411. pl. 1. 
Mich. 37 & 38 Eliz. B. R. Vicary v. Farthing, | 

The plaintiff exhibited his bill in the Exchequer for 
tithes of houſes in the pariſh of St. Hellens in London, 
according to the ſtatute 37 H, 8. the defendants in their 
anſwer ſet forth a cuſtomary payment in licu of tithes, 
and thereupon a trial was directed at law; and now 
the plaintiff exhibited another bill againſt the pariſhio- 
ners, that the ledger book in their cuſtody might be pro- 
duced in evidence at trjal, which book concerned him, 
as well as the pariſh; and upon a demurrer to this bill, 
becauſe it waz only to provide himſelf of ſupplemental 
evidence after hearing the cauſe, it was decreed that the 
demurrer was ill, becauſe the bil] was to have ſupplemen= 
tal evidence in the ſame cauſe, and in the ſame way of 
proceeding, but collateral to it, viz. at a trial at Com- 
mon law ; beſides theſe are common evidences for both 
parties, they are court-rolls, which belong as well to 
the tenant as to the lord of the manor, and therefore 
they may bring a bill to have the uſe of them. Hard, 
180. Paſch. 13 Car. 2. in Scacc. Langham v. Lawrence. 

The entry of the names and titles of perſons in a 
church- book, either for marriages or births, (though not 
forged) cannot be poſitive evidence of the marriage or 
birth of any perſons, unleſs the indentity of the perſons 
by ſuch entries intended are fully proved, and alſo 
ſtrengthened with circumſtances, as cohabitation, the 


Draycot. Parl. Coll. n. 88. 

Survey-books of a manor, which are ancient, unleſs 
ſigned by the tenants, or they appear to be made at a 
court of ſurvey, are no evidence; they are elſe only pri- 
vate memorials; fer Baron at Exon. Summer 1719, 
Vin. Ev. go. | 

But old court-rolls are evidence, ſo rentals, or acs 
counts of money received by the ſteward were allowed at 
IVinchefter and Dorcheſter affizes, Lent 1719. Coram King 
Ch. Juſtice, 


them are nothing, but payment makes them of effect, 
Ibid. | 

A corporation book was offered in evidence to prove 
at the afſizes a member of the corporation not in poſleſ- 
ſion, and refuſed. 1 Salk. 288. pl. 26. Paſch. 7 Ann, 
B. R. Wright v. Sharp. 


as, are very proper evidence, yet ſome account ought, 
to be given of them, by whom kept, &c. and a book ſent 
in 1707. during the mayoralty of Sharpe, and entries 
made therein by him, or by his party in the corporation 
of eletions and other publick aCts, but not produced by 
the town-clerk, &c. were diſallowed ; and this was agreed 
| fer eur? B, R, on motion for a new trial ; it looks _ 

& 


allowance of the perſons themſelves, &c. Draycot vs ' 


But rentals without money received and paid upon 


The books of a corporation, containing their publick 


E V I 


the book was made for a particular purpoſe, there being 
no other as entred in it by the proper officer, nor any 
.a&ts but of this mayor only who has been adjudged no 
mayor ; yet their common books are evidence, in regard 
they contain a regiſter of their publick tranſactions. 
Pajch. 4 Geo. 1. B. R. caſe of Thetford, Vin. Ev. go. 

Corporation-books muſt appear to be kept by the pro- 
per officer, or be proved to have been regularly kept, in 
order to be given in evidence. Szran. 93. 

The day-book from whence the pariſh regiſter is made 
up, not allowed in a queſtion of legitimacy. S!ran. 
IO73., 

Rule to inſpet the books of the commiſſioners for 
ſtating the debts of the army. Stran. 304. 


— 


Original poll-book not ordered to be produced, Stran. | 


307: 


Eaft-India company not obliged to produce book of 
Hetters. Stran. 646, 717. 


No rule granted to inſpect a corporation's private books. | 


Stran. 717. 


| Leave given to inſpe&t books in which boundaries are 
entred. Stran. 954. 


No acceſs to books of poſt-office in collateral ations, 
Stran. 1005. 


Rule made for a plaintiff to produce his books, Stran. 


1 1.30. 
No rule to infpect 
leet.. Stran. 1203. | 
No inſpection of books by a proſecutor of a miſde- 
meanor. Stran. 1210. ; | 


Bouks of a corporation may be inſpected on diſputes 


books on claim of right to hold a 


between the members, to which the corporation are no | 


| his privity. Chan. Caſes 64. Hill. 16 & 17 Car. 2. 


parties. Stran. 1223. | 


Acceſs granted to books of the court of conſcience, 
Siran, 1242. | | 
A rule to produce the caſh-book of the /ndia company, 
and the transfer-book of bank-ſtock at a trial. Ld. Raym, 
851. | 
>The hand of a ſervant that is dead, to a delivery-book, 
is good evidence of the delivery of goods. Ld. Raym. 
873. | | | | | 
yg to produce corporation books denied to a proſe- 
cutor upon the teſt att. Ld. Raym. 927. | 
In an action of falſe impriſonment againſt the officers 
of the college of phyſicians, the court will not make a 
rule for the plaintiff to inſpeC& their books. Ld. Raym, 


25J.: 

Where a perſon claims an intereſt againſt a pariſh, he 
ſhall not have a rule to inſpeCt their books. Ld. Raym. 
oy © for a rule to produce the cuſtom-houſe books 
denied. £4. Raym. 705, | 

A ſhop-book kept by a ſervant that is dead is evidence 
of the delivery of goods, Ld. Raym. 732. 

A ſhop-book is not evidence alone, unleſs for a ſtran= 
ger. Ld. Raym. 733, 745. | 

Certificates. In debt againſt ſheriff of Bucks, for re- 
ward given. by the ſtatute 6 & 7 /Y. & M. to thoſe that 
{hould diſcover and convict clippers and coiners. Note ; 
Here plaintiff had a certificate from my Lord Ch. J. Holt, 


| who tried the malefactor, of his having been convicted. 


on the plaintiff's evidence, which being produced, though 


under my Lord's hand, yet it was proved by my Lord's 


clerk to the jury, 


12 Mod. 310. Mich. 11 I. 3. Big- 
noll v. Rogers. 


T he certificates of clerks of aflize or peace is made ſuf- 


ficient evidence of a perſon's being convicted and ordered 
for tranſportation, ſo as to make him guilty of felony 


without benefit of clergy for returning from tranſporta- 
tion, by ſtat. 6 Geo. 20. ſeat. 7. 


On a conteſt in Chancery concerning a promiſe made _ 


by the Lord Abigny, to fettle lands on the Lord Clifton 
and his Lady, who was the daughter of the Lord Abigny ; 
the King's certificate under his ſign manual, ſignifying 
the purport of the ſaid promiſe, was held ſufficient evi- 
dence of it. Fob, 213. Godb. 199. $. P, But ſee 
2 Rol. Abr. 686. | | 

Chancery, proceedings there, At hearing the cauſe, the 
plainteft offered to give in evidence a bill formerly exhi- 


much leſs againſt a ſtranger. 
| 20 Car. 2. B. R. Mills v. Barnardiſton. 
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| bited againſt him by the now defendant ; it was objected, 


that it ought not to be given in evidence, unleſs it was 
proved that it was exhibited by the order, direQion and 
privity of the defendant ; for any man may file a bill in 
another's name, and the court was of the ſamg opinion, 
N. Ch. R. 102. 16 Car. 2. Weollet v. Roberts: 

It was objected, that a bill in Chancery is no evidence, 
becauſe it only contains matter ſuggeſted perhaps by a 
counſe] or ſolicitor, without the privity of the party ; 
but per cur. after debate, the copy of the bill againſt the 
ſame party, was admitted as evidence, for they ſaid 
they would not intend that it was preferred without the 
privity of the party ; and if it was, he had good remedy 
againſt them that ſo preferred it by aftion ſur caſe; but 
they ſaid that this evidence is not ſo valid as a letter of 
the party and note; and it was not urged, that the de- 
fendant anſwered in Chancery, and they had proceeded 
upon it, which, as it ſeems to me, 1s the better reaſon 
why it ſhall be allowed to be evidence, for the proſecution 
of the plaintiff takes away that objection, that it might 
have been preferred without his privity by a ſtranger. 
And at the fittings after term at Guzldhall, London, in C. 
B. where I was a counſel, when a bill in Chancery was 
offered as evidence, Bridgman Ch. J. demanded if there 
had been any proceedings upon it, otherwiſe he would not 
allow it ; and becauſe the anſwer to the bill, and other 
proceedings upon it were ſhewn, it was allowed for evi- 
dence, Sid. 221. pl. 8. Mich. 16 Car. 2. B. R. in the 


| Caſe of Snow v. Phillips. 


A bill in another cauſe is no evidence againſt the 
plaintiff in it, unleſs it be proved to be exhibited with 


IWaoollet v. Roberts, | 


In evidence in a trial at bar by leaſe of one /r:zht, 
an anſwer of one Lewis Mordant ſurviving truſtee, under 
whom the plaintiff claimed, was offered, but being after 
a conveyance made to him, the court refuſed. ; but had it 
been before, per Wyndham and Mreton, it would be good ' 
againſt all claiming under him ; which Twi/den denied, 
becauſe an anſwer Toth not diſcover the whole truth, and 
therefore ſhall be admitted only againſt the party himſelf 
that made it, and not of one defendant againſt another, 


2 Keb. 424. pl. 57. Mich, 


Upon trial of a titie of land, a bill in Chancery was 
given in evidence againſt the complainant, tho' it was 
held to be of ſlight moment. Yent, 66. Paſch. 22 Car. 
2. B. R. Mews v, Mews. | | 

It was ſaid that a voluntary affidavit before a Maſter in 
Chancery cannot be given in evidence at a trial. Sty. 446, 
Paſch. 1655. Anon”, 

The plaintiff obiained an injunCion in this court ; the 
defendant moves to diflolye it, and obtained an order to 
diſſolve it ; before the order was drawn up the defendant 
arreſts the plaintiff; and it was held clearly that this was 


'a contempt to the court, and the defendant was ordered 


to be committed; for it is no order till it is drawn up 
and paſſed þy the Regiſter, for the Regiſter's minutes are 


_ only a warrant for an order, and no order. 2 Freem. 


Rep. 46. pl. 51. Mich. 1649. | 
An anſwer in Chancery is evidence of a deed againf{t 


| all that claim under that perſon, and reputation of claim- 


ing ſo is ſufficient to put a party upon ſhewing another 
title, £4. Raym. Rep, 311. Hill. g V. 3. The Earl of 
Suſſex v. Temple, | 

An anſwer in Chancery is not to be admitted as evi- 
dence at Common law, unleſs proved to be fworn by 
him againſt whom it is produced. Secondly, It ought 
to'appear, that that part of it which is given in evidence 
be pertinent to the matter contained in the bill, for elſe 
it ſhall be accounted void and ſuperfluous z per Holt Ch. 
Juſt, at Gur/dhall, Comb. 473. Paſch, 10 I/ul. 3. B. R. 
__ v. Read. | 

The plaintiff proving his pedigree would have given 
in evidence the anſwer of an infant by his guardian to a. 
bill in Chancery, but it was held it could not be read. 
Comb. 156. Mich. 1 WW. & M. Eccleſton v. Spekes. | 

A man makes an anſwer in Chancery prejudicial to his 
title, and after conveys away his eſtate, this anſwer 


cannot 
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. cannot be read againſt the alienee by any claiming under 
the alienor. 6 122d, 44. Trin. 2 Ann. B, R. Ford v. 
Lord Grey... | | 

An order in Chancery is not to be given in evidence, 
without producing a copy of the bill on which it was 
made, Mod, 149. Paſch. 3 Ann, B, R. Turner v. 
Nurſe. 

A decree between other parties may be read as a pre- 
cedent, though not as evidence, January 23, I717- 
M1SS. Tab. Auſtin v. Nichols, | 

Chirograph of a fine, Chirograph of a fine may be 
given in evidence to a jury, Pl. C. 410. b. Mich. 13 
& 14 £/iz. Newys v. Schalaflica. | 

Chirograph of a fine is of ſo high a nature, that no 
parol evidence ſhall he allowed to falſify it; admitted 
Arg. 1o Mod. 42. Mich. 13 Ain, B, R. in Lord Say 
and Seal's caſe, BET 

Circum/lances. De morte viri, in caſe of dower brought 
by the wife after the huſband had ben abſent ſeven years 
beyond ſea, may be by circumitances; and in ſuch caſes 
gut melius probat, melius habet. D. 185. a. pl. 68. Paſch. 
2 Eliz, Thorn, alias Thorp v. Rolf. 


A man has two manors of D. and levies a fine of the_ 


manor of D. circumſtances may be given in evidence to 
prove what manor he intends, Trl. (y. e. 3) pl. 11. 
cites 6, 7 E. 685 per Moniague, and 12 H. 7. 6. 

Circumſtantial evidence ought never to be admitted 
where better may be had, ex natura rei, becauſe circum- 
ſtances are fallible and doubtful, and it is upon this rea- 
fon that a copy of a record is good, becauſe one cannot 
have the record itſelf ; but a copy of a copy will not do. 
Arg. 12 Med. 500. Paſch. 13 I. 3. Dill v. Crawley. 

Collateral warranty, Where a collateral warranty 
binds, this may well be given in evidence ; for although 
It dozs not give a right, yet in law this fhall bar aud 
bind a right, T. per p. 157. Cites Lib. 10. 97. 


Collateral warranty may be taken notice of as well | 


by evidence as by rebutting. Per Powell J. 11 4d, 
203. fl. 9g. Mich. 5 Ann. B. R. Smith v. Tindall. 

Compariſon of hands, In debt upon a bond upon iſſue 
of Non «/t fattum, if plaintiff prove the witneſles dead, 
beyond tea, or that he has made ſtrict inquiry after them, 
and cannot hear of them, he ſhall be let in to prove 
their hands; per Holt Ch. J. at Nifs prius, 12 Md. 
607. Mich. 13 Will. 3. Anon”. | 

A parion's book between 164.5 and 1654 was produced, 
to prove a medus in the pariſh of 7. and one Saunders, 
rector, and to prove that this was his hand- writing, and 
his name to it, one P. ſaid he had examined the pariſh- 
| books of that kind, where Saurnders's name was as rector, 
and therciore believed the name in the book was the 
hand-writing of Saunders : this was allowed to be read, be- 
cauſe the pariſh-books were not in the plaintiff's power to 
produce; and he alſo proved, that one R. in diſcourſe 
with plaintiff had diſcovered to him, that he had thele 
papers from the hands of one G. who was Saunders's 
daughter, and ſaw that delivered to plaintiff, and KR. 
was dead. Per Lord Chanc. 6 Decem. 17 36. in Ghanc, 

Comparifon of hands, not evidence in a Capital caſe, 
Ld. Raym. 40. | ov 
Condemnation of goods _— Trover for a parcel of 
brandy, coram Baron Price at Bodmyn, T. vac. 1710, 
an information in the name of the Attorney general in 
the Exchequer, and an acquittal thereupon, and a judg- 
ment were given in evidence, the brandy being ſeized,&c. 
To which the other ſide objefted, but the judge refuſed 
to admit any evidence againſt this determination, or to 
let the parties in to conteſt the fat over again, which 
had been tried on the information. So if goods are con- 
demned in the Exchequer, the party ſhall never try this 
matter over again in a collateral aftion, Yin. Ev. gg. 


If goods are condemned by the court, and proclaimed | 


as forteited, the property is altered, ſo as no action of 
treſpaſs or trover will lie by the proprietor againit the 
perſon that ſeizeth them ; adjudged by the whole court, 
Raym. 336. Mich. 31 Car. 2. in Scacc. Ekins v. Smith. 
Confejſiucn of one againſt another. T he queſtion was, 


if the confeſhon of an under-ſheriff of an eſcape be any 
_ againſt the high-ſheriff; and adjudged that it 
V CL. bs 
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is, for though the ſheriff is ſuable, yet the under-ſheriff 
gives him a bond to fave hin. harmleſs, and therefore it 
will all fall upon him. And therefore his confeflion is 


_ good evidence, becauſe in effe& it charges himſelf. Lord 


Raym. Rep. 190. Eaſt. g I. 3. Yabjhty v. Diubl . 
Confeſſion of delivery of goods in the court of re- 
queſts, may be given in evidence againſt the defendant at 
law. Mar. 103. pl. 175. Trin. 17 Gar. GC. B, White 
v. Grubble, =. ; 
In an information for publiſhing a libel, the defen- 
dant's own confeſſion was given in evidence againſt him. 
Per Holt Ch. J. If there was no evidence againſt bim 


| but his own confeflion, the whole muſt be taken, and not 


ſo much of it as would ſerve to convict him. 5 Med. 
167. Hill, 5 IV, 2. King v. Pain. | 
Confeſſion is the worſt fort of evidence that is, if 
there be no proof of a tranſaction or dealing, or at leaſt 
a probability of dealing, between them, as in the princi- 
pal caſe there was, the one being a ſailor, the other a 
maſter of a ſhip. Per Holt Ch. J. 7. Mid. 42. Mich, 
1 Ann. Anon, | 
Confelion of a pawnbroker's ſervant is evidence 
againſt his maſter. Z4. Raym. 738. | 
Confeſſion of the under-ſhetift evidence againſt the 
ſheriff. Z4. Raym. 190. | 
In Sayer's caſe, 17h. g Ges. in a caſe of high-treaſon, 
Mr. Staney, an Under Secretary of State, gave evidence 
of L.'s conteſhons, upon his examination before the coun- 
cil, which though taken in writing, yet the writing was 
not read. Vin, Ev. 96. | 
Where there is any confidence or truſt between the 
parties, the confeihon of one in an anſwer, &c. might 
be given in evidence againſt the other, though it might 
be a queſtion if concluſive or not, Per Lord Chanc. 
8 174. 180. Trin. g Geo, Hilliard v. Phaley. | 
A point was reſerved at the fittings of Nifs privs, 
whether the proof of the indorſor of a promillory note 
his acknowledgment that the name indorſed on the ſaid 
note was his hand-writing, be ſuſhcient to prove the in- 
dorſement in an action brought by plaintiff as indorſee 
| againſt defendant as drawer; the objection was, that.n9 
perſon's confelfion but the defendant's himſelf can be evi=- 
dence, and the indor{or's hand muſt be,proved. Lhe 
objeRion was held good ; and the verdict, as to the, ſe- 
cond promiſe in the declaration, was ordered to be vaca- 
ted. Barnes's Netes in C, B. 311, 312, 4ich, 6 Geo: 2. 
Hemings v. Robinſon. | | EIT 
The examination of the p:iſoner himſelf (if not ,on 
oath) may be read as evidence againſt him ; but the exa- 
mination of others (though on oath) ought not to be read 
if they can be produced viva vace. St, Tr. 1 vol.. 169, 
 780.—2 vol. 575. | # 
Conſpiracy, In conſpiracy for inditing him of felony, 
&c. the plaintiff was to prove the indictment now fhew- 
ed in evidence a true copy, then he was put to prove 
what: the witneſles ſwore to the jurors, who did procure 
them to ſwear and give ſuch evidence; and proof was, 
that one //, gave the evidence to the jury of life and 
death, that the plaintiff ſtole the goods, &c. but the 
witneſs now in court ſwore, that his oath was, the plain- 
tiff took them, but not that he ſtole them; it was 
found for the defendant, wt credo. Clayt. 126. pl. 224. 
March 1647. B. R. Burnley's caſe. i 
Helt Ch. J. expreſly declared, that theſe kind of ac- 
tions are not to be encouraged, but that the judge before 
whom any of them are tried, ought to hold the plaintiff 
to a proof of expreſs malice in the defendant in his proſe- 
cution by way of indictment ; for if it does not appear that 
the proſecution was grounded in malice, the action is not 
maintainable, but the plaintiff muſt be nonſuit. Carth. 
417. Trin. 9 Will. 3. B. R. in caſe of Savil. v. Roberts. 
In an action of conſpiracy for indicting the plaintiff 
of felony, and the defendant in his defence did prove he 
had goods ftolen, and thereupon did prefer an indictment 
which was found ignoramus, and then it was proved he did 
prefer a ſecond indictment, after he had notice the goods 
were taken by another, and pawned to the plaintiff; and 


for this the jury found him guilty, and that malice was 
in this proſecution, which is the chief cauſe to maintain 
9 K this 
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this ation 3 and moreover it was proved, that the de- 
fendant had brought aQtions at law, which was a civil 
proceeding for the ſame goods ſuppoſed to be ſtolen, 
which was urged to ſhew the malicious proſecution ; but 
for this, the judge held this of itſelf would not maintain 
this ation ; for the party whoſe goods are ſtolen, may 
proceed both ways without malice z and alſo it was held 
a ſecond indictment may be preferred upon better evi- 
dence, without making the proſecutor liable to this ac- 
tion ; ſo note, it was the notice of the matter aboveſaid 
only did maintain this ation, Clayt, 85, 86. 

If two or three perſons meet together, and diſcourſe, 
and conſpire to accuſe another falſely of an offence, it is 
of itſelf an overt-a&t, and is inditable: Per Holt Gh. }. 
But per Powel! J. that to make a meeting to conſult and 
conſpire criminal, they ought to come to ſome reſolu- 
tion. 11 od. 55, Paſch, 4 Aun. B. R. in cafe of 
Dueen v. Baſs. 

in information for conſpiracy and attempt to rob Sir 
Robert Gaire, and binding themſelves by oath to execute 
the ſame, and lying in wait, &c. they ſaid as to the oath it 
vas out of the county, viz. at the Devil Tavern, which is 
in London, and therefore ſhould not be regarded; no overt- 
a, or lying in wait was proved, without which, per cur. 
the information will not lie, as 2 {/?. and verdict for the 
defendant, there being no certain appointment of time, 
place or perſon, &c: 3 Keb. 799. pl. 58. Trin, 29 Car. 
2. B. R. King v. Parkburſt and Elling. 

Conflat. If a man loſt his Jetters patents, he may 
have new letters patents out of the Chancery, if he 


 ſhews to the Chancellor, that he has loſt them ; per #:/her | 


quere inde, for it ſeems, that he ſhall not have but a 
conſtat, & non negatur ibidem. But admitted upon the 
argument, whether he ſhews the letters patents of the 
oift of the King, or not, but that he has loſt his letters 
| patents, and has a new patent, that it ſhall be intended a 
conſiat, as it ſeems to me, that in this caſe it ſhall ſerve 
him to ſhew or plead, as well as the firſt patent. Br, 
Patents, pl, 58. cites 22 H. 7. 12, 13. 

Copies. In cjement, the jury found that the leſſor of 
the plaintiff had releaſed all right in the land to F. S, 
| but they found, that the releaſe itſelf was not ſhewn to 
them, but a copy thereof. 
may well be found, thus to defend a poſleſſion. Cre. E. 
863. pl. 41. Mich. 43 & 44 Eliz. C, B. Brome v. Car, 

'There was a covenant between the parties to levy a 
fine of lands to T. upon condition, that if he did not 
pay ſo much money by ſuch a day, that it ſhould be to 
the uſe of C. and his heirs; the fine was levied, and be- 
fore the day of payment, C. releaſed to T. all his right 
in the land, and all demands ; but afterwards ſuppoſing, 
that the releaſe he made before the condition broken was 
not aſufficient diſcharge of the future uſe, he brought an 
eje&tment, and at the trial a copy of this his Was 
produced in evidence ; and all the court held, that this 
releaſe might well be found in this manner, it being to 
defend the poſſeſſion. Cro. Eliz. 863. pl. 41. Mich, 
43 & 44 Eliz. C. B, Brome v. Car. 

If parties have matter of evidence by record of this 
court, they ought to produce the records themſelves ; 
copies of them are not allowable ; ruled per curiam in 
the Exchequer, Lane 97. Hill. 8 Fac. Smith v. Fen- 
nings. 

This court ordered copies of depoſitions, and other re- 
cords, to be recorded and uſed, and to be authentick, 
and this was with the afliftancc: of the judges. Chan. 
Rep. 15 Car, 1. Kinaſton v. The Earl of Derby. 


A copy of a deed is good evidence, where the defen- 


dant has the deed, and will not produce it. Clayt. Rep. 
15. pl. 24. Mich. 1633. 208. 

Where the defendant has the deed in his hands, which 
concerns the land in queſtion, and will produce it, in 
ſuch cafe, the copy thereof ſhall be permitted to be given 
in evidence, and ſo it was, and the plaintiff ſwore, it 
was once in his hand, and this was a true copy of the 
deed, and himſelf did examine it, Clayt. 15. pl. 24+ 
Mar. 1633. before Vernon, Judge of affiſe. Anor'. 

Plaintit having only a copy of a deed of feoffment, 
under which ſhe claimed, the original being loſt, and the 


Per tot” cur? + This releaſe. 
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defendant having a counterpart, the plaintiff prayed the 
copy might be compared with the counterpart, and if it 
agreed that the ſame might be allowed in pleading as a 
ood deed, ſealed and delivered ; referred to a maſter to 
ettle the ſame. YN. Ch. R. 82. 13 Car. 2. Grifhn y, 
Boynton. or 

Plaintiff claimed lands by a will, which was proved 
the original was taken out of the Prerogative office ; de- 
creed, that the copy of the probate of the will, out of 
the Regiſter's book in the Prerogative office, ſhould be 
admitted in evidence at law at any trial, which ſhould 
be had concerning the title of the ſaid lands, as the true 
original will. Ne/. Ch. Rep. $2. 13 Car. 2. 

It was ruled by Holt Ch. J. in B. R. Mich. 10 IV! 
3- that if a man deſtroys a thing that is defioned to be 
evidence againſt himſelf, a ſmall matter will ſupply it 
and therefore the defendant having tore his own note, 
ſigned by him, a copy ſworn was admitted to be good 
evidence to prove it. Lord Raym. Rep. 73t. Anon”. 

A copy of a fine or recovery is evidence, ſo as it be 
ſworn to be a true copy, and examined ; per Halt Ch. }, 
3 Salk. 154. pl. 6. Hill. 8 I. 3. B. R. Lynch «. Clerke. 

W here-ever an original is of a publick nature, and 
would be evidence, if produced, an immediate ſworn 
copy thereof will be evidence ; as the copy of a bargain 
and fale, of a deed inrolled, of a church regiſter, &c, 
But where an original is of a private nature, a copy is 
not evidence, unleſs the original is loſt or burnt ; per 
Holt Ch. J. 3 Salk. 154. pl. 6. Hill. 8 JV. 3. B. R, 
Lynch v. Clerke. | 

Copies of affidavits proved to be examined by the ori- 
ginals on the file, and produced in evidence, were allowed 
(theſe affidavits were taken before commiſſioners in the 
country); It was objected, that was no evidence, unleſs the 
commiſſioner who gave the oath was preſent to prove 
that the defendants were the ſame perſons who made af- 
fidavits before him ; ſed non allscatur ; coram Juſtice Eyre 
in Oxford circuit, and adjourned to B. R. pro opinione z 
Paſch. 4 . & M. on inditment of perjury ; and per 
tot” curtam, the copies are ſufficient evidence. Carth. 
220. The King v, James. 

A copy of an original is evidence whereſoever the ori- 
ginal is evidence, 4. e. if proved a true copy, but the 
copy of the probate of a will in the Eccleſiaſtical court is 
no evidence, becauſe that is but a copy of a copy. Hale 
at Huntingdon afliſes allowed a copy of a ſhort note of a 
judgment in an inferior court as good evidence, though 
the judgment was not entred upon record, Matters of 
evidence ariſe from conſtant uſage, as well as from what 
is ſtrictly legal ; copies of court rolls, or proceedings in 
Eccleſiaſtical courts, &c, are good evidence ; we know 
it is uſual for inferior courts not to draw up their records, 
but only ſhort notes, and copies of theſe ſhort notes being 


| publick things are good evidence ; but otherwife of 


private things, for copies of rent rolls are no evidence, 
but the original muſt be produced. Comb. 337. Trin. 7 
WW. 3- B. R. The King v. Hains, alderman of Warceſter. 

In a trial at bar concerning a leaſe, and when the 
ſame was to take effect in rofieſſion, a Copy of a ſurvey 
taken in the Jate times in 1647, by virtue of a commiſ- 
ſion granted by the powers then in being, was admitted as 
evidence ; and it was then ſaid, that thoſe ſurveys were 
taken with great care, and had been often admitted in 
evidence ;b ut there afon why the copy was-admitted here 


| was, becauſe it was proved, that the original was re- 


moved from Gurney-houſe to St. Faith's under St. Paul's, 
and were there. burnt in the great fire; and Northy thew- 
ed me a caſe in Mich. 25 Car. 2, B. R. between Berry 
and Hal/fied, where ſuch a ſurvey was admitted in evi- 


| dence, by Hale Ch. J. Freem. Rep. 509. pl. 684, Mich. 


1699. Underhill v. Durham. 
Holt Ch. J. ſaid, that at Huntingdin before Hale Ch. 
J. the book of town-clerk was read; and if the book 
may be read, a copy of the book may be read, for in all 
caſes where the original is evidence, the copy is evidence ; 
but if the original be a copy, there a copy of ſuch ori- 
=o may not be read, as a book for probat? of a will of 
and, Skin, 584. Trin, 7 W. 3. B. R. in caſe of The 
King v. Haigs. 
A copy 
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| A copy of the book at Doors Commons was produ- 
ced in evidence to prove ſuch-a one to be executor ; it 
was objected, that it was no evidence, becauſe it was but a 
copy of a copy, and the book ought to be produced, or 
the will with the probate, or a copy of the probate ; nom 
allocatur ; for per cur*, it being a will of goods, the att 
of the court is the original, and the will is proved by the 
aCt of the court before that it is under the feal with the 
probate, and ſo a copy of the a& of the court is ſuſh- 
cient; but if it was a will for lands, there a copy would 
rot be ſufficient ; but they ought to have the entry, and 
book itſelf there z per Holt Ch. J. Skin. 431. Paſch. 6. 
10/7, & M. B. K. cites it as in a trial at bar the ſame 
term in Andrew Newport's caſe. | 
Aich. 8 W. 3. C. B. In ejeAment, a motion was 
made for a new trial, becauſe the party againſt whom 
the verdict was given, produced in evidence a fine, and 
the copy of the inrolment of a deed, which led the uſes 
of it ; and Rokeby J., before whom it was tried, refuſed 
to admit this copy of the inrolment to be evidence; and 
reſolved in C. B. that ſuch copy is evidence prima facte, 
but the party ſhall not be eſtopped by it, as by the re- 
cord, but may controvert it, as forged, &c. becauſe in- 
rolment at Common law, and that for ſome purpoſe z 
and they relied upon Mr. Kenda/s caſe. (See it now re- 
ported, 3 Lev. 387) And of this opinion, Powell }. 
was generally ; but Treby Ch. J. doubted, whether ſuch 
evidence generally ſpeaking was evidence; but here he 
agreed with the other juſtices, viz. Powell and Nev; 
becauſe it was only to lead the uſes of the fine, which 


might be done by parol. £4. Raym. Rap. 546. 10 //.. 


3+ Taylor v. Fonts. 


Copy of a note given by 4, to B. which being left 


with C. the copy was taken by C. who is fince dead, — 
And according to the copy it ſeems, that under the note, 
the defendant B. had tubſcribed an acknowledgment, 
that nothing was really due; this though not proved to 
be a true copy (C. being dead, and the note in the hands 
of 3.) and though B. had ſworn in his anſwer that 
there was no ſuch aeknowledgment ſubſcribed, was al- 
lowed to be heard-'as evidence, being the hand-writing of 
C. and on producing the note which was on ſtampt pa- 
per, it appeared that the bottom was torn off ; Per 
Conger Ch. 2 Vern. 603. pl. 541. Hill. 1707. Winne 
v. Lloyd. | _ 

A Jond made by Robert Spencer and Elizabeth his wife, 
to declare the uſes of a fine levied by them of the wife's 
inheritance, being loſt, but having been inrolled for ſafe 
cuſtody ; upon the firlt hearing of theſe cauſes, it being 
 objecied, that the conveyance was not a bargan and ſale, 


and ſo did not operate by the inrolment ; and that there-_ 
fore the copy of the inrolment not to be allowed as evi- 


dence ; and the court ſeemed to be of that opinion. But 
an iſſue at law being directed to iry whether the deed to 
lead the uſes of the fine was duly executed by Mr. Spencer 
and his wife, the Lord Ch. }J. allowed the copy of the 
igrolment to be given in evidence, and a ſcrivener alfo 
who drew the deed being examined, a verdict paſled for 
the plaintiffs, that the deed was duly executed. 2 /ern. 
591. pl. 529. Mich. 1707. Combs v. Dowell, and Squire 
v. Dowell. ' 62:10 

A copy of a rule of court ſigned by the officer of the 
court, is no evidence in any other court, unleſs the judge 
of the court ſet his hand to it himſelf ; but at nz privs 
the band of the officer is enough, becauſe it is the ſame 
court. 10 1d, 10g, Hill, 1 Ann. B., R, Stenml. v. 
Brown. | a. 
Warrant to a conſtable to diſtrain goods by virtue of 
an act of parliament ; he makes a diſtreſs and returns the 
goods to the offender, but keeps the warrant. Reſolved 
that a copy of the warrant in this caſe will be good evi- 
dence. 6 Md. 83. Mich. 2 Ann, B. R. Morley v. 
Staker. | 

The copy of the writ, and the return thereof in the 
Crown Office, is evidence enough of the falſe return of a 
mandamus to be the mayor's. 6. Med. 152. Paſch. 3 Ann. 
B. R. Dueen v, Chapman mayor of Bath. 

A copy of a deed leading the uſes of a fine, and in- 
rolled for ſafe cuſtody only, allowed to be read as evi- 


a ſtranger; per Holt Ch. J. and Powell. 


EV. I 


dence at a trial at law. 2 Fern. R. 471, pl. 429. Mich. 
I 704. Combes v. Spenter. g's 

A copy of the record of a deed inrolled may be given 
in evidence againſt the party acknowledging it, as well as 
any other copy of a record, but itſhall not be good againſt 
ith. 5 Ann 
B. R. 3 Lev. 387, 388. | 

On treſpaſs at the houſe of the warden of the Fleet, to 
prove the poſlefſion not in the plaintiff, a copy of an in- 
quiſition finding a forfeiture of the office, with a judg- 
ment thereon of ſeizure, was produced ; ſed non allocatur. 
Trin. 9 Ann. B. R. 

'T he copy of a revocation of the deputation of an office 
was offered in evidence of the revocation, but not al- 
lowed, becauſe it did not appear but the original might 
be produced, 10 ed. 74. Hill. 10 Ann. B. R, Dueen 
V. Sutton. ne 

A copy of the condemnation of a ſhip in the Admiralty 
court of France, was refuſed as evidence, for want of an 
exemplification under the ſeal of the court. 10 4d. 108. 
Hill. 11 Ann. B. R. Stennil v. Brown. 

Motion was made that a Juſtice of peace might pro- 
duce on a trial on an indictment for ſubornation of per- 
jury, an examination: taken before a juſtice of peace from 
a woman, who, at the ſolicitation and by procurement of 
the defendant, had charged ſuch an one with being the 
father of a baſtard child ; the woman had been convicted 
of perjury ; and per cur. A copy of the examination iz 
no evidence, becauſe it deprives the party of controverting 
whether it were his hand ſubſcribed to it or not, and 
therefore the original ought to be ſhewn; and ſo it is in 
all caſes were written evidence is produced, which is 
grounded upon being under a man's hand ; and a rule was 
made that the juſtice product faciar the examination at 
the trial, and the party to have copies in the mean while, 
It was faid, that the reaſon of allowing copies of the 
Bank or Ea/t-India books, was becauſe the hand-writing 


muſt be proved; and Forteſcue J. added, that in an in- 


dictment for perjury in an affidavit, the original ought to 
be produced, though he ſaid there had been ſome queſtion 
about this matter, and a copy was not ſufficient, Mich. 
5 Geo. B, R. The King v. Smith. Vin. Ev. 104. 

By ſtat. 8 Geo. cap. 25. ſet. 2 Copies of recogni- 
Zance, in nature of ſtatutes itaple, figned by the clerk or 
his deputy, if original loft, good evidence, | 

Copy of an old letter in the corporation cheſt, not evi- 


_ dence. Stran, 401. 


Copy of a record may be read at a trial for malicious 


roſecution, tho? not ordered by the court. Stran. 1122. 
Þ , y 


Counterparts, Y. covenants with C, to make an afſ- 


ſurance of Blackacre before Eaſter by indenture. Y. dies, 


the covenant performed, and the very original deed comes 
into the hands of the executor of Y. and C. brought a 
writ of covenant on the counterpart; and it was ſaid by 
the court, that it does not lie without the deed itſelf 
per Walmyly, He may have an action of detinue to recover 
the deed. Ny 53. Yelverton v. Cornwallis. 

In ejeAment, title was under a long term, but the 
original leaſe could not be produced, but being an ancient 
leaſe, the grandſon of the leffor produced a counterpart 
found among the other writings of his grandfather, and 
this was allowed for evidence, tho' no witneſſes were 


ſubſcribed toit; and Windham: J. ſaid, that he had ſeen 


many deeds in the time of Queen Zlizabeth without wit- 
nefles. 1 Lev. 25. Paſch. 13 Car. 2. B, R. Garret v. 


| £1/ter, 


Trin. 9 Ann. C. B. Sir William Pole's caſe, arguends. 
In order to induce the court to read the counterpart of a 


| deed where the original could not be produced, it was 
ſaid there ought to be good reaſon ſhewn to the court ; as 
| Iſt, that the deed is loſt; 2dly, that it is in the adver- 
| fary's hands ; 3dly, that the poſſeſſion was gone according 


to the deed, and if poſſeflion has not gone according 
to the deed, there ought to be a very good acccunt given 
why it did not; the court of C. B. was divided in their 
opinion ; there was now a bill of exceptions, and writ of 
error brought in B. R. but no judgment was there given, 
the caſe being agreed, Yin, Ev, 104. - | 


Per 
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Per Holt Ch. ]. In a caſe in my Lord Hale's time be- | 


tween Comb and Mayo, a counterpart of an acient deed 
was admitted as evidence of the deed, and the, ſpecial 
verdict was drawn up, as finding the deed, with a prout 
patet by the counterpart, which he ſaid was done to pre- 
ſerve the precedents; and now by all the rt he the 
counterpart of a deed without other circumſtances is not 
ſufficient evidence of itſelf. Salk, 287. pl. 23 Mich. 
3 Ann. B. R. Anon, . 

Ceurt- Rolls, As to the time of a ſurrender made, or 
court held, the rolls of the manor are no concluding 
evidence ; but ſhall be tried by the country, Le. 289, 
290. pl. 395. Trin. 26 Eliz, B. R. Burgeſs v. Foſter. 

To maintain cuſtomary deſcents, the court enforced the 
parties which maintained the cuſtom, to ſhew precedents 
in the court-rolls to prove the uſage ; and Coke Ch. }. 
ſaid without ſuch proof, that it hath been put in uſe, 
though it had been deemed and reported to have been the 
true cuſtom, yet the court could not give credit to the 


proof by witneſſes, 4 Le. 242. pl. . Paſch, 8 ac. 
C. B Ratcliff v., Chaplin, Fe 998-'Y J 


Proclamations whereby the lord claims forfeiture of a 
copyhold ought to be proved viva voce, and not by the 
court-rolls only ; held in evidence to a jury. Keb. 287. 


pl. 98. Paſch. 14 Car. 2, B. R. Pateſop v. D' Anges, 


alias Lord Saliſbury's caſe, 


On traverſe of tenure by ſuit of court-rent of 16s. and 
relicf in replevin; as evidence of the relief, ſeveral an- 
cient rolls tempore 1. 8. and Ed. 6. and Eliz. and 
Zac. 1. were produced, ſhewing relief due for the cſtate 
in queſtion, and alſo for other eſtates; alſo old accounts 
of bailiffs of the manor in which reliefs were mentioned ; 
alſo there was parol proof, the rent and ſuit of court, 
and verdict pro domins manerit ; for in caſe of heriots, 
Juſtice Levenz allowed of ſuch ancient memorials, tho* no 
evidence could be given of any modern -payment ; that 
till the time of Queen E/izabeth theſe rolls were kept re- 
gularly and well by counſel, but fince that time they were 
drawn up by attornies and others not ſkilled in the law, 
and ſo were not of that great authority as formerly ; that 
_ a relief was incident to a tenure of ſocage by rent and 

fealty, and upon death of the tenant the heir ought to 
pay double the rent'; that ſeiſin of the rent was ſeifin of 
the fealty, and ſeifin of fealty was ſeiſin of all manner of 
ſervices ; that the ſtatute of Car. 2. had aboliſhed the 
laviſh part: of the tenures, but had preſerved and efta- 
bliſhed all duties telating to them; that he would not 
preſume the relief or other ſervices had been releaſed ; 
that tho” the preſcription here was to hold a court-leet 
and court-baron every year within a month after 1:- 
chaelmas and Eaſter, and court-barons ought to be held 
of:cner, and are not tied down to this rule by any ſtatute ; 
yet of late years they have uſually been held together, 
and as it is the general practice, it is well enough. Mr. 
ale's caſe, lord of the manor of King's-Nymption, coram 
Baron Price, at Lent, Devon. 1717, 1718. Vin. Ev. 
105. | 

If proof be to be made of a particular benefit, which 
the lord of the manor 1s to have, no better proof can be 
of this than by the rolls of the court ; for no proof can 
be more directly and particular, than by ſetting down of 
all the rolls in certain z per Whitlack J. per Dodderidge }. 
The lord ought to ſhew that the rent or heriot, &c, was 
paid ; for the ſteward may put in what he will ; after- 
wards judgment was for the Jord. 3 Bull, 324. Hill. 
1 Car. B. R. Hungerford v. Haviland. 

Decrees. A decree of Chancery, or other court of 
equity, is not any evidence in a court of Common law, 
as in W/alfingham's caſe. Agreed per curiam, 2 Sid. 75. 
Paſch, 1658. B. R. inthe caſe of arret v. Sly, 

A decretal order under ſeal, which recites all the pro- 
ceedings on exemplification under the great ſeal, hath 
been allowed to be read ; per Twiſden, but per Allen con- 


tra, not unleſs it hath the bill and anſwer, to which 


Windham agreed ; but by Twiſden, Where the decree is 
produced only in paper, then the bill and anſwer ought 


to be adjoined, but not ſo when the decree is under ſeal; 


and in C. B, Stiffe v, Siffe, the judges admitted a decree 
to have been- under ſeal, and yet would not allow it 


_ Mod. 11. fl. 34. 
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without bill and anſwer ; and by Allen it is uſual to dif. 
allow ſuch decrees ; but an exemplification in Chancery, 
per euriam, always recites the bill and anſwer. Moreton 
ſerjeant ſaid, he never did ſee the ſeal of any court denied 
to be given in evidence. Keb. 21, pl. 62, Paſch. 13. 
Car. 2. B. R. Trowell v. Caſlle. 

Deeds, Regularly he who pleads a deed, or wil! take 
any benefit by it, muſt produce the deed itſelf; and this 
my Lord Coke ſays, is for two purpoſes : Firft, T hat it 
may appear to the court, what the operation of the deed 
is, and that it be not on condition, limitation, or con- 
taining a power of revocation; and of this the judges 
are to judge. Secondly, 'That it may appear to have. been 
legally executed, and without raſures, interlineations, or 
other imperfeCtions ; and of this the jury are to deter- 
mine. 10 C2. 92. a. b, 

But though it be regularly true, that: the deed itſelf 
muſt be produced, yet in caſes of extreme neceſlity, as 
where the deed is burnt, &c. the court will admit a copy 
of it to be given in evidence, or will admit it,to be 
proved by witnefles, 10 Co. 92. 

Cancelled deeds allowed in evidence after proof of the 
ill practice how they came to be cancelled. Het. 138. 
Hill. 4 Car. C, B. Beckrow's caſe. 


Seals broken off from a deed to lead the uſes of a re- 


_covery ſubſequent, yet being proved it was done by a 


little boy, and that the ſeals were once annexed, and the 
raſures of the parts agreed upon examination, it was admit- 
ted to guide the uſes. Lat. 226. Mich. 3 Car. Anon". 
The defendant produced a deed under the plaintiff's 
hand and ſeal, whereto were witneſſes names ; but be- 
cauſe they did not prove the witneſſes dead, nor that they 
were gone to ſea, though they alledged it, it was not 
permitted at firſt to be given in evidence; but afterwards, 
upon proof that it was read at a former trial, it was ſuf-_ 


fered to be read, Freem, Rep. 84. pl. 103. Paſch. 1673. 

Phillips v.- Crawly, , | 
Twiſden ſaid he had ſeen adminiſtration given in evi- 

dence after the ſeal broke off, and ſo wills and deeds, 1 


Mich. 21 Car. 2. B. R. in caſe of 
Clerk v. Heath, 6 £1. | 

It was ſaid, that when there is a common ſeal put to 
a deed, that is title enough of itſelf, without witneſs to 
prove it, or that the major part of the college be agreed ; 
and if it was ſaid that it was put to by the hand of a 
{tranger, that ſhall be proved on the fide that ſays ſo. 
Shin. 2. pl. 2. Mich. 33 Gar. B. R. Lord Brounker Ve 
Sir Robert Atkins. ; 

Upon a trial at bar the plaintiff made title by an 
aCt of parliament 16 & 17 Car. 2, the defendant's de- 
fence was upon a proviſo in that a, which ſaved all 
rights to the King, and eſtates before 1639. made with 
power of revocation, by Sir Robert Carr the father, and 
then not actually revoked. The defendant would have 
ſet up a ſettlement made before that time, and proved it 
ſealed and delivered before that time, and to prove 
that it was not actually revoked by Sir Robert Carr, 
offered an abſtra& of the deed, and a caſe made upon it, 
with an opinion, under the hand of Mr. juſtice Ellis, 
with the depoſitions of Mr. juſtice Els in Chancery, in 


a Caſe between Sir Robert Carr the ſon and his mother 3 


wherein it appears to be a deed in force after Sir Robert 
Carr's death, though not cancelled and cut in pieces 3 
yet the court refuſed it as evidence, and would not allow 
the deed to be read. Skin, 205. pl. 2. Mich. 36 Car. 2. 
B. R. Scroop v. Carr. | IR | 
Deeds not ſtamped will not be allowed to be given in 
evidence. See the ſtamp afts, 5 & 6 W, & M,. cap. 
21. &c. 
A deed of bargain and fale acknowledged by the bar- 
ainee, and inrolled, by which a term for years was aſ- 
| was given in evidence without any proof made 
of the bargainor's ſealing and delivery thereof ; and after 
debate it was allowed, per Holt Ch. J. and Eyre J. and 
tot. cur, For the acknowledgment of the Party in a court 
of record, or before a maſter extraordinary in the country 
(as this was) is good evidence of its being ſealed and de- 
livered, and ſuch an acknowledgment eſtops a man from 


Alſo inrollments of deeds on 
the 
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the Ratute are admitted every day in evidence, without 
witneſſes of the ſealing and delivery ; and it is the ac- 
knowledgment which gives it credit, and not its opera- 
tion or contents. 1 Salk. 280. pl. 7. Paſch. 6 W.& M. 
in B. Smart v. Williams. ARE) 
| Alſo they held a ſworn copy of a deed intolled, good 
evidence, 1 Salk. 281. 16: | | 
Counterpart of ancient deeds loſt good evidence with 
other circumſtances, but not of itſelf, but of a deed 


leading the uſes of fine, it is good evidence of itſelf, 6 


Med. 225. Mich, 3 Ann. B. R. | 
Depoſitions, It was inſiſted upon by the ſolicitor ge- 
neral, that the depoſitions in Chancery, which were read 
againſt the Lord of Bath in the other cauſe are no evi- 
dence in this, becauſe the trial is not between the ſame 
parties, and depoſitions are never evidence but where 
they are mutual, and this defendant ſhelters himſelf un- 
der the other's title, and the title of the land is not in 
queſtion, but to whom the rent ſhall be paid. If the de- 
fendant gives the plaintiff's anſwer in Chancery in evi- 
dence, he may inſiſt to read only ſuch part as he will; 
for it is like examination of witneſſes; but the other 
ſide may inſiſt to have the whole read after. 
Mich. 6 W.& M. E. of Bathv. Batterſea. 
An appeal was from the commiſſioners of exciſe to the 
commiſſioners of appeals upon the ſtatute 12 Car. 2. cap. 
23. the queſtion was, Whether the depoſitions of wit- 
neſles, and their examination wrote by the clerk of the 
commiſſioners of exciſe, ſhould be read in evidence upon 
this appeal? or whether the commiſſioners of appeal 
ſhould not re-examine the witneſſes viva wace? The 
court (mutata opinione) held, that the commiſſioners ought 
to examine the witneſſes de novo on the appeal. And 
that it was the intent of the a&t, and the commiſtoners 
of appeals had authority given for that purpoſe by the 
aft to adminſter oaths, and this was juſt, becauſe the 


firſt ſentence might be by default, or the depoſitions 
might miſrepreſent, or not repreſent the whole caſe; and 


that on appeals from orders of juſtices, examination is al- 
ways denovo; thereupon a prohibition was granted ; but 
Holt Ch. Juſtice ſaid that his private opinion was, that if 


witneſſes were dead, they _ uſe the depoſition. 2 


Salk. 555. Mich. 8 W. 3. B. R. Breedon v. Gill. 

Depolition taken before juſtices of the peace cannot be 
read upon appeal to the quarter ſeflions, nor can depoſi- 
tions taken before commiſſioners of bankrupts be uſed at 
trial at Common law. Arg. Ld. Ray. Rep. 220. Eaſt. 
9. 3. incaſe of Breedon and Gll. 

_ If a witneſs who is not likely to be had at a trial be 

examined before a judge, and croſs-examined by the 

other party, and his depoſitions put in writing z yet if at 
| the trial it be proved, that the party might have had him 
there, his depoſitions are not to be read. Per cur'. 12 
Med. 493- Paſch. 13 W. 3. Aur. OD 

Ona trial on an information for a libel, depoſitions 
taken before a juſtice of peace relating to the fact, the 
deponent being ſincedead, where not allowed in evidence. 
Per, B. R. Upon advice, with the judges of C.B. In 
caſes of felony ſuch depoſitions before a Fabfice, if the de- 
ponent die, may be uſed in evidence, by 1 & 2 Ph. & 
Mar. cap. 13. but this cannot be extended farther than 
the particular caſe of felony, 1 Salk. 281. Hill. 7 W. 3. 
B. R. The King v. Pain. | PEISTTEST 

To prove a jointure (the jointure deed bag loſt) de- 
poſitions in Chancery were produced and offered to be 
read) the bill and anſwer being taken off the file and 
loſt) but propoſed to prove by the fix clerk's book, that 
it was once filed, and produced and inrollment of the de- 
cree, which mentioned both bill and: anſwer; and the 
court held, that the deed being loſt, the proof might be 


ſupplied by memorials. - 5 Mod. 210. Paſch. 8 W. 3. 
 Barley's caſe. 
At Lent aſliſes at Thetford, 12 I. 3. 1699. Holt. Ch. 


J. refuſed to admit depoſitions in Chancery to be given 

in evidence after the bill was diſmiſſed; but it was re- 

ſerved as a point for his future conſideration, and con- 

ference had. with the praQticers in Chancery ; he gave his 

opinion, that notwithſtanding ſuch diſmiſſion of the bill, 

14 mo were goodevidence, And (o he ruled it 
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afterwards at Guildhall, at the ſittings after Hillary term 
1 Ann. Lord Raym. Rep.. 735. Senith v, Veale, opt ooh 

If a witneſs going to ſea be by rule of court examined 
upon interfogatories befote a judge, and the trial comes 
on before he is gone, his depofitions ſhall not be read, 
but he muſt appear, for the rule was made on ſuppoſal 
of his abſence. 2 Salk. 691. Paſch. 13 W. 3. B. R. 
Ann. and by conſent of the parties. Per Pratt, Ch. J. 

Theſe depoſitions in perpetuam, &c. cannot be made 
uſe of againſt any others but the defendants who were 
ſubpcenacd to defend the matter, or ſome claiming undet 
them, to whom ſome intereſt accrued fince the bill pres 
ferred. Pra#?. Reg. 36, 37. 

It was ruled by Holt Ch. J. at Lent aflifes, at Eaff- 
Grimſtead, 11 Jill. 3. 1699. that if an anſwer to in- 
terrogatories in Chancery be given in evidence at a trial, 
they ought to be proved by the examiner himfelf, to have 
been the ſame day that is mentioned upon them. £de 
Raym. Rep. 734. Goring v, Evelin. 

Several perſons were examined as witneſſes, no ways 
concerned in intereſt, and the cauſe heard, and ifſues di- 


| rected to be tried, but the trials were not carried on, and 


the cauſe ſlept many years, and after abated ; and then 
thoſe perſons who bod been examined as witneſfles became 
heirs at law, and thereby intereſted in the matter ; the 
cauſe was revived and heard, and the ſame iſſues direed 
to be tried ; and the perſons who had been ſo examined 
(being now plaintiffs) prayed to have an order that their 
depoſitions taken when they were difintereſted might be 
read, as evidence at law for themſelves; and my Lord 
Keeper ordered accordingly, and likened it to the caſe 
where one is the only, or only ſurviving witneſs to a deed, 
becomes the party intereſted, his hand may be proved' at 
law; fo if a witneſs to a deed becomes blind. Then the 
cauſe proceeded to trial at bar in C. B, where the whole 
court held their depoſitions could not be read without 
conſent, the parties being living ; but the defendant con- 
ſented, and had a verdi& for him, and the plaintiff ob=- 
tained a new trial, and then would have had the ſame- 
order ; but my Lord Keeper ſaid, Since the judges had 
reſolved otherwiſe, he could not take upon him to make 
that evidence which was'not, amd therefore only ordered 
they ſhould be read in evidence, as by law they might. 


 Abr. Equ. Caſes 224. Trin, 11702. Holcraft v. Smith. 


Depoſttions were taken in Chancery in perpetuam rei- 
memoriam ;' and it happened aorwends that the inheri- 
tance of the ſame land deſcended to a perſon' who was 
ſworn as a witneſs, and he was now a party to the ſuit 
in cjeatment; and upon a queſtion in C. B. whether 
theſe depoſitions ceuld be read, Trevor Ch. F. held they 
ought; but Tracy and Blincow contra; whereupon' Tracy 
went to B. R. for the opitiion of the court, and per 
cur*, they ought not to be read; for the ofily intent of 
ſuch depoſitions was to perpetuate teftimony in caſe wit- 
nefles died, and they cannot be read in any caſe between 
other parties till after the death of the witneſs, who is to 
appear and give evidence viva voce as long as he lives: 
much leſs can they be read'in this caſe where the witnefs - 
gy is a party. 1 Salk. 286, Mich, 2 Ann, Tilly's 
caſe. 

The depoſitions of one in [reland, or elſewhere out of 
England, where no proceſs will fetch him, may beread 
as evidence to prove the record, as alſo in cafe one be 
ſick, &c. Per Gould and Powell J. it is better to have 
witneſſes viva voce,, where they may be had; but ſup- 
poſe the record be out of the Queen's dominions, or in 
the Wift- Indies, or in Scotland, a depoſition would do in 
ſuch caſes ; per Powell J. the law requires the' beſt evi- 
dence'that can be had ; but we'cannot compel any one 
to come out of [reland, nor oblige any one to go and in- 
form himfſelfin order to be a witneſs; but the rule' is to 
be interpreted with reſpect to the. perſons depoling, 
is that a man's affidavit ſhall not be read when he is here 
to give his evidence viva voce; yet the depofitions' of 
thoſe that are abſent may be read ; per Holt Ch. }. and 
cited Cro. 541. but ſaid, he would not warrant the av- 
thority of the caſe. 11 Md, 210. pl. 1. Paſch. $ Ann. 
B. R. Lord Altham v. Lord Angleſey. : 
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Depoſitions in another cauſe, .in which the matters in | 


queſtion were not in iſſue, cannot be read. MASS, Tab. 
1706. Allibone v. Attorney General. 

Regularly the depoſitions in Chancery of a witneſs 
ſhall not be given in evidence, if he be alive, although he 
be beyond ſea, as in Ireland, &c, otherwiſe if he be in 
France, or another kingdom, not ſubject to the dominion 
of our King. Tyr. fer Pais, 7th edit. 385, 386. 

Depoſitions in a former cauſe, where neither plaintiff 
nor defendant were parties, cannot be read as evidence, 
but depoſitions in a cauſe, where either plaintiff or de- 
fendant were parties, may be read as evidence againſt ſuch 
plaintiff or defendant. A4SS. Tab. Fanuary 20th 1702. 
Lord Peterborough v. Germain,—— February 25, 1717. 
Everard, v. Aſhton. | 

Where a perſon has been examined in Chancery, his 
depoſition may be read at. law between the ſame parties, 
if proved to be dead, or ſick, or out of the kingdom. 
Athyns's Rep. 445- 

Depoſitions in Chancery are evidence after the bill is 
diſſmiſled. Stran. 735. 

Examination. Examination of one examined in the 
Admiralty court, uſed here at the hearing. Toth. 288, 
cites 16 Eliz. li. a. fo. 530. Wathins v. Furſland. 

The defendant having prepared for 4 former trial, 
which the plaintiff delayed, and would not proceed then, 
but now ſtirred a trial on again, whereupon the defen- 
dant prayed, that it might be ſtayed on ſuggeſton, that 
his material witneſſes were mariners, and now going to 
ſea with the fleet, and would not be ready *till AJ:chael- 
mas term next, The court agreed to examine the wit- 
neſles by conſent of parties before the Ch. J. the trial 
being to be before him, and that the plaintiff, if he 
would, might croſs-examine them. 
Paſch. 13 Car. 2. B. R. Catline v. Pidgeon. 

A witneſs not to be examined viva voce at the hear- 

ing. Toth. 287. cites Wright v. Moor, 6 Car. 1. 
To examine witneſſes upon oath for proof of acquit- 
tances, payments, and other diſburſements upon hear- 
ing. Toth, 287. cites Comes Kenrice v. Gore, Paſc, 
6 Car". | | | 

Nota pro regula, Examination of witneſſes by inter- 
rogatories out of the term, by Foſter Ch. J. is extra- 
' Judicial, and not to be allowed, though the party con- 

ſent ; contrary by Twiſden and Windham, conſenſus (if 
according to law) tollit errorem; and the court may as 
well allow the examination of witneſſes before a judge 
by depoſitions, as read the affidavit of a perſon abſent; 
' this is no more than the law allows. 1 Keb. 36. pl. 98. 
 Paſch. 13 Car. 2. B. R. Blake v. Page. 

{f one witneſs be examined for the defendant de bene 
eſſe, to preſerve his teſtimony upon a bill preferred, and 
before anſwer, and upon an order in court for his exa- 
mination made upon hearing counſel on both ſides; and 
if after anſwer the witneſs dies before he is examined 
again, the anſwer coming on the 28th of Nov. and the 
witneſs's death hapening on the 18th of December fol- 
lowing, and he being fick all the mean time , ſo that he 
could not go to be examined; the examination of ſuch 
witneſs ſhall not be read in evidence, becauſe it was 
taken before iſſue joined in the cauſe, and he might have 
been examined after; and the defendant did not appear 
to be in contempt. Held upon evidence in the Exche- 
quer per curiam, by advice of all the other judges con- 
ſulted with thereupon. Hard. 315. pl. 6. AMith, 14. 
Car. 2. Browne's Caſe. 


The witneſſes may be examined before a juJge by 


leave of the court, as well in criminal: cauſes as in civil, 
where a ſufficient reaſon appears to the court, as going 
to ſea, &c. and then the other ſide may croſs-examine 
them, Comb. 63. Mich. 3 Fac. 2. B. R. Mather v. Port. 

In a trial at bar, May 14, 1705. of an iflue out of 
Chancery to try if a leaſe was made in purſuance of a 

wer, which was to make leaſes for the beſt rent that 
could be got; a witneſs named Ruſbley was examined in 
Chancery concerning the value of the land, having been 
colle&or of the rents ; and at the time of his examina- 
tion in Chancery he referred to and conſulted his rental, 


2 Keb. 13. pl. 32. | 
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But now at this trial he was become blind, and there= 
upon his examination in Chancery, and depoſitions there 
were admitted to be read; becauſe if he had been ſo ill as 
that he could not have come to the trial, they had been 
good evidence, and now he is diſabled to conſult the 
rental, by the a& of God, and therefore the ſame reaſon 
holds, He alſo gave evidence of what he remembered be- 
ſides. 2 Ld, Raym. Rep. 1166. Eaftl, 4 Ann. Kinſman 
Vv. Crook, | 

| Where a ſupplemental bill is brought after publica- 
tion in the original cauſe, it is irregular to examine the 
witneſſes to a matter that was in iſſue, and not proved 
in the original cauſe, and ſuch proofs are not to be read. 
March 31, 1725. Tab. Bagnall v, Bagnall. 
 Exemplification. In affiſe, he who pleads a recovery 
in a writ of right in court-baron in bar of afliſe before 
Juſtices of afſiſe, ought to ſhew the record exemplified 
under the ſeal of the Chancellor, and otherwiſe it is no 
plea, and it ought to be removed into Chancery by recor- 
dare, &c. and then to be exemplified. Br, Barr, pl. 95. 
Cites 28 Ed. 3. and Fitz. tit. Afſiſe. 

By ſtat. 3 & 4 Ed. 6. cap. 4. ſeft. 2. © All perſons | 
which ſhall claim by force of any patents to be made by 
the King, and all other that ſhall have an eſtate or in- 
tereſt in any lands, offices, or other things, by or under 
ſuch patentees, may convey unto themſelves title, as well 
againſt the King as againſt any other perſon, by ſhew- 
ing forth the exemplification or conſtat of the roll, or 
of ſo much thereof as ſhall ſerve for the matters in va- 
riance, under the Great Seal; and the exemplification 
or conſtat of the inrollment ſhall be of the ſame force, 
as the firſt letters patent ſhould be, or if the ſame where 
pleaded or ſhewed.” | 

Exemplifications of depoſitions taken in Chancery to 
prove one's being of age when he levied a fine, was al- 
lowed as evidence, and the jury regarded it more than 
the fines being reverſed for non-age. Dy. 3o1. pl. 40, 
Trin. 13 Eliz. t 

By ſtat. 13 Eliz. cap. 6. ** An exemplification or 
conſtat of a patent under the Great Seal is ſufficient for 


the patentee,” | 


And by the ſame ſtatute, © An exemplification of the 
inrollment of the letters patent by #7. 8. E. 6. 9u. M. 
Ph. & M. Yu, Eliz. or any of them, fince the 4th of 
Feb. in the 27th H. 8. or hereafter to be granted by the 
queen, her heirs or ſucceſſors, ſhall be of as geod force 
to be ſhewn and pleaded in behoof of the patentees, their 
heirs and ſucceflors, and affigns, and every other perſon 
having any eftates from, by, or under them, or any of 
them, as well againſt the Queen, her heirs or ſucceſlors, 
as againſt any other perſons whatſoever, as if the letters 
patent themſelves were produced.” | 
By ftat. 17 Eliz. cap. 9. /. 8. ** The exemplifica- 
tion of records of any fine or recovery inrolled, or any 
part thereof, in the twelve ſhires of Wat, and the town 
of Haverfordweſt, under the judicial ſeal, or in the 
counties palatine, under the ſeal of the reſpeCive county 
palatine, ſhall be of as good force as the orignal record 


" itfelf.” | 


_ InejeAment upon the iſſue of Not guilty, the defen- 
dant gave in evidence a recovery in Hales in a quod «i 
defarceat, and iſſue being tendered thereupon, the defen- 
dant produced an exemplification under the ſeal of the 


' great ſeffions; but not the record itſelf, whereupon the 


plaintiff demurred to the evidence; and after long argu- 
ments it was ſaid by the judges, that an diaaicen 
of a record in Hales might not be given in evidence 
while the record itſelf is in being, unleſs the ſame where 
exemplified under the Great Seal, and then the court 
ought to take notice; but not of other inferior ſeals, 
but an exemplification may be produced in evidence in 
the ſame court, to prove a record upon a nul tiel record 
pleaded; but agreed, that a ſworn copy of a record in 
Wales might be given in evidence. Hard. 118, 119, 
120. Trin, 1658. in Scacc. Oliver v. Gwyn, 

Copies of depoſitions are not to be allowed to be exem- 
plified, 2 Chan, Rep. 36. 21 Car. 2. Brabant v. Perne. 


The 
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The defendant ſetting up an intail, the plaintiff exhi- | 


bited an exemplification of a recovery in the Marquis of 
IWinche/ler's court in ancient demeſne ; the other fide ob- 


jected that they did not prove it a true copy; but — 


it was ancient, the court ſaid they ſhould not be ſo ftri 
upon the evidence of it, for the other fide ſaid the -court- 
rolls were burnt in the Baſeing-houſe in the time of the 


wars, and Hales ſaid the mayor of Br:/tol had offered in 


evidence an exemplification of a recovery under the town 


ſeal, of houſes in Bri/lo/, the records being burnt, and 


that exemplification was allowed for evidence. 1 od. 
I1 f: pl. 19. Paſch, 26 Car. 2. B. R. Green v. Proude.. 

n evidence to a jury at bar of Eſſex in ejetment, 
Maynard pro defendant offered an exemplification under 
the Great Seal in 1588, of depoſitions in Chancery, 
whereby a conveyance made in 86, and loſt, was proved; 
and the court agreed, that being ſo old, and the records 
of the rolls burat ſince, it is good evidence, though the 
bill and anſwer were not in it, which, per Twi/den and 
Maynard, was uſed but thirty years laſt paſt, and before 
it was not uſual to inſert the bill and anſwer; and this 
was given in evidence in a former trial here at bar, tho” 
it appearing to be a bill of diſcovery by Frances Moor and 
Richard Moor his father, under whom the plaintiff 


claimed as heir, the defendant as purchaſer, becauſe the 


depoſitions of ſuch are never publiſhed without notice 


given to both parties, 2 Keb. 31, pl. 65. Paſch. 18 


Car. 2. B. R. Blower v. Thetchmore, | 
Exemplification of letters patent of a grant of fee- 


farm rents was produced, but ſo far only as concerned 


this grant was ſhewn forth, and good. Carth. 209. 
.& M.in B. R. Tucker v. Hodges. 

Will exemplified under the great ſeal is no evidence 
to a jury in eje&ment. Comp. 46. Paſch. 3 Fac. 2. 
B. R. p He | 

In replevin, exception was taken to the avowry, that 
the demiſe ofthe manor for ninety-nine years was alledged 
to be to Sir H. B. &c. by indenture under the Great 
Seal, prout by inrollment ofthe ſaid indenture in Chancery 
itappears, but did not produce any exemplification or con- 
ſtat thereof; but after it is alledged that this indenture 1s 
loſt.; but that the ſaying that the indenture is loſt is not 
ſufficient ; for if this ſhould be allowed, the ſtatute of 3 
& 4 E4. 6. cap. 4. was made to no purpoſe, by which 


a& in ſuch caſe, title may be made by producing an ex- | 


emplification or conſtat, &c., and to this all the court at 
firſt inclined, if it was not aided by the confeſling it in the 
bar by a dire&t bene & verum eft; but afterwards Powell 
and Ryookby Juſtices held, that it was not aided ; but this 
was not fully reſolved per curiam; and the reporter adds 
a quere alſo if adyantage can be taken of it unleſs by 
ſupecial demurrer. 2 Lutw. 1171, 1172. Hil, 1. & 


M4. in caſe of Hill v. Belton. 


\ 


Exemplification of part of a patent not allowed to be 
read in evidence, notwithſtanding the ſtatutes of 3 & 4 
Ed. 6. and 13 Eliz. in caſes where the other ſide have 
not time to conſult the patent roll, and ſo may be ſur- 
prized by an imperfe&t exemplication. Chan. Prec. 59. 


pl. 56. Mich. 1695. Attorney General, at the relation of 


the inhabitants of Stazns v. T ayler. 


Plaintiff would have read in evidence an exemplifica- 


tion of part of a patent ; but defendant objected, that no- 
thing but the patent itſelf, or an exemplification, or 
copy of the whole, could by law be evidence; and it was 
not ſuffered to be read in evidence, notwithſtanding the 
ſtatutes 3 & 4 Ed. 6. & 13 Eliz, where the other fide 
have no time to conſult the patent roll; and ſo may be 
ſuprized by an imperfe& exemplification. Chanc, Prec. 
g. Mich. 1695. Attorney General, at the relation of the 
inhabitants of Stazns v. Taylor, 
To prove the delivery of goods to a maſter of a ſhip, 


an exemplification of the entry thereof was offered in | 


evidence, which entry was made in the cuſtom-houſe 


| books at Rotterdam, atteſted by a publick notary, and 


ſealed with the publick ſeal there; but the court would 
not admit this exemplification to be given in evidence, 


8 1a, 75. Paſch. 8 Geo, The King v. Maſon. 
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Fine. A fine may be given in evidence to a Jurys 
l. G. 


tho? not under the ſeal of the court or great ſeal, 
410. Mich. 13 & 14 Eliz. Newys v. Larke. 


Foreign letters in a flrange language, In a cauſe in 
.Chanc, between two Jews, A 


everal letters written in Por- 
fagnge were tranſlated (without order of the eourt) and 
the Engliſh copies were ptuved to be true copies of the 
orignals ; but per Maſter of the Rolls, Theſe are no 
evidence, for the court always appoints a tranſlator, and 
he would not allow theſe Engli/h copies to be read, al- 
though it was ſaid the Portugueſe letters were alſo proved. 
Paſch. g Gee. in Chanc. | 
Goldſmith's note. Goldſmith's note to pay is evidence 
of his receiving money. 1 Salk. 283. pl. 14. Hill. 12 
Will. 3. Ford v. Hopkins. | 
Guardian's anſwer in Chancery: On a trial at bar in 
ejectment the queſtion aroſe, whether the anſwer of a 
uardian in Chancery ſhall he received as evidence in 
. KR. to conclude the infant, there being ſome opinions 
that it ought to be read; and the defendant's counſel in- 
fiſting on the contrary, Mr, Juſtice Eyres being the puiſne 
juſtice was ſent to C, B. to know their opinion, who 
returning made this report, "That the judges of that court 


where all of opinion, that ſuch anſwer ought not to be . 


read as evidence, for it was only to bring the infant into 
court, and to make him a party. 3 Mad, 258. Mich. 
i /.& M. in B. R. Eggleſton v. Speke. Te 

| Hearſay, To prove a diſcharge of tithes by unity of 
poſſeſſion in the time of the abbot, and at the time of the 
diflolution, two perſons teſtified, that they had ſeen a deed 
of appropriation of the parſonage to the abbot, for which 
reaſon they verily thought there was an unity of poſſeſſion 


at the time of the diſſolution; but it was ruled to be no 


proof; for it may be intended not to continue, and a con- 
ſultation was granted, but they ſaid that hereſay ſhall be 
allowed for a proof. Cro. E. 228. pl. 17. Paſch. 33 
Eliz. B. R. Stanſham v. Cullington. TILE 
Hearſay from others is not to be applied immediately 
to the priſoner; however thoſe.matters that are remote 
at firſt may ſerve to prove there was a general conſpiracy 
to deſtroy the King and government; and ſo was the 
conſtant rule and method about the popiſh plot, firſt to 


produce evidence of the plot in general ; by Ch. J. cites 
Sidney's caſe, Tri. per Pais 56, 


Being told by perſons of good credit all along the road 


of the parliament's prorogation, is good evidence of notice 


in an ation of falſe impriſonment. 2 Show. 3oo. pl. 


302. Paſch. 31 Car. 2. B. R. Vercon v. Deacle. 

On a modus alledged, it was agreed that where the 
ſtatute appoints proof of the furmile to be by two, it is 
ſufficient if two affirm that they have known it be ſo, or 
that the common fame is ſo. Noy 28. Anon”, 

On a modus ſuggeſted, and iflue joined upon it, the 
witneſſes ſaid, that for a long time, as they heard ſay, the 
occupiers of that farm, &c. had uſed to pay annually to 
the parſon three ſhillings for all tithes; and it was agreed, 
that a prooof by hearſay was good enough to maintain the 
rough within the ſtatute 2 E. 6, Noy 44. Webb v. 

otts. | 

If a witneſs ſwear in a cauſe and dies; per cur, held, 
that in another trial one that heard him may upon oath 
repeat his teſtimony, and it ſhall be ou evidence. 


2 Show. 48. pl.33. Paſch. 31 Car. 2. B. R, King v. 
a raofe ph. | 


hough a hearſay was not be allowed as a dire evi- 


dence, it may be made uſe of to this purpoſe, viz, to 
prove that a man was conſtant to himſelf, whereby his 
teſtimony was corroborated. 1 cd. 283. pl. 29. Trin, 
29 Car. 2. B. R. Lutterell v. Reynell. 

In ſuit between A. and B. A. produced a deed, In a 
ſuitafterwards, between C. and A. it was viva voce proved, 
that A. ina cauſe between A. and B. produced ſuch a 
deed which proved ſo and ſo, &:r, Per cur). It is good 
evidence; for here A. may give that very deed in evidence 
if he will, which C. cannot, becauſe it is in 4's cuſtody. 
Carth. 80. Mich. 1 W. & M, B. R. Eccle/lane v Speke. 

The ſaying of old men not to be given in evidence on 


iſſue, whether parcel or not paicel, as they may in caſe 
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1710. | 

' Queſtion in ejetment, whether ſuch a parcel bei 
to one or other ; the declaration of a perſon who hel 
under both, and by deed was allowed as evidence by Lord 
Ch. ] Hardwicke. Summer affizes at Exeter 1735. be- 
tween Roll v. Fellow. Nig 

In the caſe of murder, what the deceaſed declared after 
the wound given, may be given in evidence, Coram 
King Ch. J. apud Old Baily, 1720, 7 v. Ely. 

In Trowter's caſe, Paſch. 8 Geo. B.R. the court would 
not admit the declaration of the deceaſed, which had been 


reduced into writing, to be given in evidence without 


producing the writing. | 

Herald's books, Herald's books were admitted to be 
| good evidence for triers of a challenge to prove couſinage 
in the ſheriff, 2 Plow. 426. a. Mich. 14 & 15 Eliz, 
C. B. in the caſe of Vernon v. Mannors. 


In inditment at a taial at bar, a herald's book being. 


ancient, was admitted as evidence to prove a pedigree; 
and an inquiſition poſt mortem is likewiſe evidence, but 
not concluding evidence. 2 Tones 224. Mich. 34 Car. 2. 
B, R. Earl of Thanet v. Foſter, 

In this caſe the viſitation-book of the county of Y/or- 
cefter by the heralds, was allowed as evidence, being an 
original, but a copy has been often diſſallowed. Comb. 63. 
Mich. 3 Fac. 2. B. R. Matthews v. Port. 

An entry in the herald's office ſhall not be allowed good 
evidence to prove a pedigree for an heir ; becauſe they are 
not matters of record, but allowed only as circumſtantial 
evidence. L£L. P. R. 537. | 

Herald's books not allowed as evidence to prove a pe 
digree at Sarum aſfizes, Lent 1719. coram Forteſque A. in 

jeatment; for he ſaid it was made up by the party that 
foned it, and returned into the office and not the entries 
of any publick office, 1 

Hifiory. A general hiſtory may be given in evidence 
to prove a matter relating to the kingdom in general, 
becauſe the nature of the thing requires it, but not to 
| prove a particular right or cuſtom. 1 Salk. 281. Y 9. 

Mich. 5 W. 3. B. R. Stainer v. The Burgeſſes of Droait- 


wich. 


Speed's chronicle was given in evidence to prove the 


| death of Tſabell Queen dowager to £4. 2. though May- 
nard ſeemed to oppoſe it ; and Dolbin ſaid it was done by 


conſent ; yet the Chief Juſtice ſaid, he knew not what | 


better proof they could have ; and Yaller ſaid, that in the 
houſe of lords it was admitted by them in lord Bridg- 
water's caſe, Skin. 15. pl. 16. 33 Car. 2. B. R. Lord 
Brounker v. Sir Robert Athyns. 

In ejetment for the barony of Cockermouth, and all the 
honours, manors, &c. of Joceline the late Earl of North- 
umberland, of the family of Ptercy in the county of Cum- 
berland, Sir William Dugdale's book of the Baronage of 
England was offered as evidence : ſed non allocatur. 2 Fo. 
164. Mich. 33 Car. 2. B. R. Piercy v. "EI 

Dugdale's Manaflicon was refuſed in evidence to prove 
the abbey of Fountains of the order of Ci/tertzans in the 
Exchequer in this term, becauſe it might be proved by 
the records in the court of augmentation; the ſame law 
of Dugdale's baronage in Ptercy's caſe; le quel jeo obſervavi, 
Shin, 624. pl. 17. Kich, 7 Will. 3. B. R. in the caſe of 

Steyner v. Droitwich Burgeſſes. | 

Deed was produced 1 //, & M. and chronicles were 
admitted to prove that King Philip did not uſe the ſtile 
which was not in the deed at that time. 12 Med. 86. 
Mich, 5 W. 3. cites Neal v. Fay. | 

+ Upon an iſſue out of Chancery, whether by the cuſtom 
ef Droitwich, ſaltpits could be ſunk in any part of the 
town, or in a certain place only, Camden Britannia 
was offered in evidence but refuſed ; for the court hel, 
that a general hiſtory might be given in evidence to prove 
a matter relating to the inadon in general, becauſe the 
nature of the ws requires it, but not to prove a par- 
ticular right or cuſtom. So in the cafe of St. Katherine's 
hoſpital, Hale Ch. J. allowed a chronicle to be evidence 
of a particular point of hiſtory in ZE. 3. time. 1 Salk. 281, 
þl. 9. Mich. 7 IW. 3. B. R. Stainer v. Burgeſſes of Droit- 


witch, 
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of a modus ; coram Baron Bury, at Launce/lon. Lam. q There was a trial at - bar concerning the right of vi- 


ſiting Univerſity college in Oxford. One of the iflues 
in this caſe was, whether King 7s fa was founder ? 
,and the counſel for the plaintiff would have given in evi- 
_ dence ſeveral hiftorians as to this point; but the Ch. J, 
| declared, that ſuch evidence is never admitted, unleſs in 
proof of a point concerning the government ; the reſt of 
the court did not deny it ; accordingly it was waived, 
I Barnard. Rep. in B. R. 14 Paſch. 13 Geo. 1. Cockman 
v. Mather. | 
Indorſement. Tn debt by adminiftratrix on a bond to 
inteſtate dated 35 years ago; at the trial the plaintiff of- 
fered in evidence an indorſment by the inteſtate's own 
hand, of the payment of intereſt for one year after the 
bond was nine years old ; but the Ch. J. who tried it, 
would not admit it, becauſe the indorſement being all his 
own hand-writing, might be made at one time and dated 
at another, and being made by himſelf ought not to be 
given in evidence for him ; plaintiff was nonſuited ; and 
on a caſe ſtated by way of reference for the opinion of the 
court, it was agreed for the plaintiff, that the rule that 
no man can be evidence in his owncauſe is difpenſed with 
In caſe of neceflity, where no other evidence can be had, 
as in the plaintifft*s caſe, and the rather as it is to prove 
money paid in diſcharge of the defendent. Urged e contra, 
that if ſo, any one, who gets the. poſſeſſion of an old 
bond, may charge the obligor after payment, by making 
ſuch an indorſement. Per two juſtices, No judgment 
can be given, as it comes not judicially before the court ; 
but after ſaid it was a queſtion for the jury, whether this 
was a true indorſement or not, and that this might be 
admitted, becauſe ſuch indorſements are daily made, and 
at the requeſt of the obligor, and is the ſureſt evidence, 
becauſe acquittances may be loſt, whereas the indorſe- 
ment continues as long as the bond itſelf; Ch. J. diffen- 
tiente ; it was adjourned, B Md. 279. Trin. 10 Geo. 
Serle v. Barrington. 

Inqueſt of office Aninqueſt of office is no concluding 
evidence. 2 Jo. 224. 34 Car. 2. B. R. King v. Foſter. 

An inquiſition not admitted to be read as evidence, 
there being no commiſſion to warrant it. Fan. 23. 1717. 
MSS. Tab. Auſtin v. Nichols. | 

An old inquiſition po/! mortem read as evidence without 
producing the commiſſion, AM4SS., Tab. Feb. 6. 1726, 
Anderton v. Magawly. | . 

Inrollment of deeds. It was ſaid by Glyn Ch. J. that 
if divers perſons did ſeal a deed, and but one of them ac- 
knowledge the deed,, and the deed is thereupon inrolled, 
this is a good inrollment within the ſtatute, and may be 
gon in evidence as a deed inrolled ata trial. Sty. 462, 

ih, 1655. in a trial at bar, Thurle v. A. | 

Inrollment of a deed which needs no inrollment is no 
a 1 Keb. 117, Mich, 13 Car. 2. Eden v. Chalk- 

il. 

A queſtion ariſing, whether an inrolled deed ſhould be 
evidence without furthur proof, a difference was taken 
where the eſtate paſles by the inrollment, as in a bargain 
and ſale, there it is an evidence ; but where it is only for 
ſafe cuſtody, - there it is not, otherwife than againſt the 
party who ſealed it, and all claiming from, by, or under 
him, and ſo far it ſhal). 2 Freem. Rep. 259. pl. 327. 
Trin. 1702. Lady Holecroft v. Smith. | | 

At a trial at bar in cjetment, the queſtion was upon 
a commencement of a leaſe, which was to be upon the 
determination of a leaſe then. in being to Queen Eliza- 
beth, of certain lands belonging to the church ;. and to 
prove ſuch leaſe to the Queen, an ancient book/in which 
entries were of leaſes of theſe lands ſince Henry V Ilth's 
time, and this was found amongſt the evidences of the 
biſhop's (this being biſhop's land), was offered, but oppoſed 
becauſe not ſuch good evidence as they might have had z 
for the leaſe being made to the Queen, it muſt have been 
inrolled, and then they might have brought a copy of the 
inrollment; for without. an inrollment the Queen could 
not take, and it is better evidence of a leaſe in fact as 
well as in law than the book, and therefore muſt be 
produced, 6 Mad. 248. Mich. 3 Ann, B, R, Stilling- 


flett v. Parker, 


By 


GD 


By ſtat. 10 An. c. 18, © Where in any declaration or 

leading wizatfuever, an indenture of bargin and fale 
incolle+ ſhall be pleaded with a profert hic in curia, the 
perſon ſo pleading it may produce a copy of the inrol- 
ment of the bargain and fale, which being examined with 
the inrolment, and ſigned by the proper officer, and 
proved on oath to be a true copy, {hall be of the ſame 
eff<&t as if the original indcenture of bargain and ſale were 
produced, | ; , 

&« Provided, that this at ſhall not give any benefit in 
pleading, or deriving a title to any rent which hath not 
been p+id or levied within twenty years next before the 
time of ſuch pleading or deriving a title,” GY 

Inſpexinus. It is faid, that one may not ſhew in evi- 
dence to a jury an inſpeximus of a deed inrolled in Chan- 
cery, unleſs it be a deed of a bargain and fate inrolled here; 
for if it be a deed of feoffment, he muſt ſhew the deed 
itſelf, for the in/peximus is no matter of record ; but per 
Rill Ch. J. Tho! it be the inſpeximus of the inrolment 
and not of the deed itſelf, yet if it be an ancient decd it 
may be given in evidence. Sty 445. Paſch. 1655. 
Anon”. 

The defendant, in an eje&ment on a trial at bar, gave 
evidence on an inſpeximus of a leaſe by the abbot of B. 
which the court diſallowed, being a private deed, and 
may be forged, and an in/peximus lies only of matter of 
record ; whereupon they ſhewed an allowance of the ſame 
decd in the court of augmentations, which per cur. is 


good againſt the King. 2 K:b. 294. pl. 79. Mich. 19 


Car. 2. B. R. Kirby v. Gibbs. _ _ 

A conflat or inſpeximus of letters patents made fince the 
27 H. 8. may be pleaded by the King's patentees, or 
2ny claiming under them, as well againſt the King as any 
ether. Hawk. C. L. 311. (225.) 

Inventcry, In an aCtion of trover upon Not guilty 
pleaded, an inventory of the goods was given in evidence 
to the jury, as the goods were appraiſed by upholſter- 
es; judgment for the plaintiff. 4 Leon. 243. pl. 396. 
Paſch. 8 Fac. C. B, Arden v. Goad. I 3 

Fones moved, that Hzſlings ſheriff of Middi:ſex might 
bring in an inventory of goods taken in execution by 
fieri facias for evidence (in trover) of the value of the 
goods, which the court granted in a ſuit between other 


parties, the ſheriff being not charged, albeit he be not | 


compellable on ſuch a writ, but only on extent, and he 
agreed to bring it at the trial if he could find it. 2 KF, 
277. pl. 39. Mich. 19 Car. 2: B. R. Baxter and Cram- 
fla V. Setx. | DIE: : 

Fointenancy, Jointenaricy cannot be given in evi- 
dence, but muſt be pleaded in abatement. L. Evid. 331. 
pl. 27, cites Trials per Pais 207. Hill, 1652. Tones v. 
Randal, FTI 

Journal. Journal of the houſe of commons is no evi- 
| dence becauſe they have no power to give an oath ; per 
Frfferies Ch, J. in Oates's trial. : 

ſournal of the houſe of ers prong and admitted in 
the biſhops trial, to prove the King's ſpeech 1662, and 
the opinion of the houſe of lords about the King's power 
in eccleſiaſtical affairs. Yin. Ev. 122. . 

Minutes of proceedings in courts. In an aCtion for a 
malicious proſecution brought againſt the defendant, for 
inditing a bailiff for forcibly taking away his goods 
without a legal authority, the plaintiff, to juſtify his 
having authority, produced the minutes of ajudgment in 
the court-baron, and likewiſe a warrant for execution 


made upon it; but the judge was of opinion, that the 


- judgment ought te have been drawn up, and that the 
minutes were not evidence of it. Accordingly the plain- 
tiff was nonſuited, though ſerjeant Urling ſubmitted it, 
that 2 4d. 306. is contrary to the judge's opinion. 


2 Barnard. Rep. in B. R. gob. Hill. 5 Gee. 2. Pitcher v. | 


m'ere 

5 Negative. In what caſes a negative muf! be proved, and 
what ſhall be proof thereof. In a ſuit for tiches in the 
ſpiritual court, the defendant pleaded that the plaintiff 
had not read the thirty-nine articles; and the court put 
the deſendant to prove it, though a negative ; whereupon 
be moved for a prohibition which was denied ; for in this 
caſe the law will preſume that a parſon has read the arti- 
> V 0b-.b 


| 
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ales ; for otherwiſe he is to loſe his benefice ; and when 
the law preſumes the affirmative, then the negative is to 


be proved. 1 Rll. Rep. 83. pl. 29. Mich. 12 Fac. B. R. 


Marke v. Butler, ON ; | 
Witneſſes cannot teſtify a negative but an affirmative, 
4 Inſt. 279. cap. a. 203 ah a 0k 
W here there is an affirmative affidavit and a negative 
affidavit, the affirmative affidavit of the plaintiff is to be 
taken, Crumb. 18; Paſch. 2 Fac. B. R. 
Defendant ſwore an affidavit, and information againſt 
him for it, although a negative cannot be proved, yet the 
court direced that they ſhould firſt give their probable 
evidence, and that the defendant ſhould afterwards prove 
his affirmative if he could. Cumb. 57. Trin. 3 Face. 2: 
B. R. The King v. Combs, © In | 
Ninſuit, Debt on bond, in which obligee had made a 
material raſure, defendant pleaded non e/! faftum, and 
plaintiff finding that defendant upon oyer had diſcovered 


- 


the forgery, he countermanded the notice; the court 


fail, the beſt way was for the defendant to carry the 
cauſe down by proviſo, and if the plaintiff would ſuffer 


end, and the plaintiff intitled to take his bond out of 
court, yet that nonſuit would be great evidence againſt 
him in another aQtion to be brought thereupon. 6 ed. 
233. Mich. 3 Ann. B. R. Selby v. Green. © 

Notary publick's certificate, It was reſolved, that a copy 
of an agreement regiſtred in Holland, and atteſted by a 
publick notary there, may be given in evidence for the 
now defendant, eſpecially ſince he proved that the plain- 
tiff took out another copy of the ſame agreement, and 
would not now produce it; therefore the copy which the 
defendant had taken out was given in evidence ; for it is 
plain that the plaintiff knew the agreement, he having 


taken a Copy thereof, ſo could not be ſurprized. 8 Mod; 


322. 11 Geo. Sir Fohn JValrond v. Facob Senior Henricus 
Van Moſes. | | 

The court held, that a plaintiff who was in Holland, 
might make affidavit there, and getit atteſted by a pub=- 
lick notary; and that it ſhould be admitted as evidence 
to hold the defendant to ſpecial bail here. 8 14:4. 2 3Js 
| "4 111 Geo, in the caſe of Sir Fobn Walrond v. Facob, 


fore an eſcheator ſhall not be given in evidence, unleſs it 


be exemplified ; for it ſhall not otherwiſe be deliver'd t6 


the jury, unleſs it be under the Great ſeal of England, no 
more than a teſtimonial, and it is good law, Bro, Gen. 
I}. pl. 75. cites 21 Ed. 4. 25. | | 
Office of po/! mortem found was held to be noconcluding 
evidence. 2 Fones 224. Mich. 34 Car. 2. B. R. Earl 
of Thanet's calc. f Mp 
Parliament rolls, Upon view of the parliament- roll of 
the ſtat. 2 £4. 6. for payment of tithes, and comparing 
it with the declarations in the cauſes between Bowes and 
Broadhead, and Burre/lon and Herbert, it was found, 
that the ſtatute was rightly recited, notwithſtanding 
what had been objected, and the journal- book of par- 
liament produced to the contrary ; and thereupon judg+ 
ment was given in both caſes; and court ſaid, that they 
were to be ruled by the parliament-roll, and not by the 
journal-book. And the ſame day, in the caſe between 
Boyer and Tantulyar for the ſame reaſon, and the court 
ordered the parliament-roll to be brought into court the 


parliament was well recited, and would not credit the 


journal-book. Style 155. Mich. 1649. B. R. Anon”. 


be admitted againſt a deed, or a truſt exprefled in a deed ; 
yet a declaration fully proved, and made before a deed 
was drawn, and it appearing plainly to be the deſign of 
executing the deed for a particular purpoſe, is proper and 
right. 2 Chan. Caſes 180, Mich. 2 Fac. 2 Harvey v. 
Farvey. : 

Parol evidence may be given concerning the ele&ion 
of an 2Iderman, &c. in a corporation, againſt an entry in 
the corporation books by the town-clerk, or other officer, 
for theſe may be cooked up for the purpole ; per. Parker 
Ch. J. Paſch. 4 Geri, B, K, 

9 M ; 


-MMl 


himſelf to be nonſuited, whereby the ſuit would be at an 


C. "y * . 4 - . , 
Office found. Nota; by Cke and Bryan, an office be-. 


next term, to make it appear whether an ajournment in' 


Parol evidence. Parrol agreement or evidence is not to- 


Parol 
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Paro! evidence admitted to prove the effect of a record 
loſt and of another obliterated. Feb. 6, 17526. MSS, 
Tab. Anderton v. Magawly. | 

Parol evidence not admitted to fix the conſtruftion of 
a will. Stran. 1261. | 

Parol evidence may be given of the condition of records, 
and the manner of keeping them, but not of the matter 
of them, Stran. 210. 

Parol evidence not admitted to explain a depoſition, 
Stran. 794. 

A bill brought to ſet aſide an aſſignment of a leaſe- 
hold eſtate, &c. upon ſuggeſtion that it was not intended 
as an abſolute aſſignment, but ſubject to a truſt for the 
plintiff's benefit : though no expreſs truſt in the deed, 
yet as it might be colleQed from circumſtances ariſing 
out of the 2ſſignment itſelf; and other circumſtances 
created a ſtrong preſumption ofa truſt ; Lord Chancellor 
admitted parol] evidence to explain this tranſaction, 

Aikyns's Rep. 447. . | 
' Though there can be no parol declaration of a truſt 
ſince the 29 Car. 2. yet parol evidence is proper here in 
avoidance of fraud intended to be put upon the plaintiff, 
Alikyns's Rep. 448. 

A perſon left to A. 201. per ann. by a codicil to his 
will, and after talking of making another codicil, and 
leaving him 151. more, the attorney told him, that if 
B. C. and D, whom he had made deviſees of his eſtate 
would give him a bond to pay him 15/. per ann. it 


would: be ſufficient; B. being preſent, promiſed that he 


and the deviſees would, and a draught was prepared, but 
not executed ; teſtator lived five weeks after, and A. re- 
mained nine years without demanding the performance 
of the promiſe or draught to be perfected, and then 
brings his bill ; diſmiſſed at the rolls, and upon appeal de- 
cree of diſmiſſion affirmed. Atkyns's Rep. 448. 

The court will not add a legacy to a will upon'parol 
proof, though it concerns the perſonal eſtate only; a 
fortiori where it intends to charge lands, Athyns's Rep. 


J- | POE 

Preſentment of the foreſlers. The preſentments of 
the officers of the foreſt was ſufficient evidence, that ſuch 
wood and timber was felled, and there was no other evi- 
dence given, 1 7o. 268. 8 Car, [tin. Windſor, Whit- 
lock's caſe. 

Preſumption. Length of time. Preſumptions are of 
three ſorts, viz. violent, probable, light and temerary ; 
violent preſumption is many times plena probatio, a clear 
proof; as if one be run through the body with a ſword 
in a houſe whereof he inſtantly dieth, and a man is ſeen 
to come out of that houſe with a bloody ſword, and no 
other man was at that time witoin the houſe ; probable 
preſumption moveth a little; but preſumptio levis, or 
| a light preſumption moveth not at all, Co. Lit, 6. 6. 
cites Bragton. | 

The abbot of $. held the parſonage of B. in the 
county of L, appropriate, which, as a parſonage imppro- 
priate came to King H. 8. by the diflolution of monaſ- 
teries, 31 HH. 8. who in the 37th year of his reign gran- 
ted it in fee-farm, under which grant the plaintiff 
claims the defendant has obtained a preſentation of the 
Queen, and to deſtroy the ſaid impropriation did ſhew 
the original inſtrument of it 22 Ed. 4. with condition 
that a vicarage ſhould be competently endowed, and al- 
ledged, that the ſaid vicarage was never endowed, and 
therefore the impropriation was void, and in truth there 


was no inſtrument, nor any direct proof of the endow- | 


ment of the vicarage ; but becauſe the ſaid reftory was 
during all the time of the impropriation ſuppoſed, reputed, 
and taken to be appropriate, and all that time a vicar 
preſented, admitted, inſtituted, and indufted as a vicar 
rightfully endowed, and paid his firſt fruits and tenths, it 
was reſolved by all the court, that it ſhall be preſumed 
that the vicarage, in reſpe&t of continuance, was law- 
fully endowed, for that amnia preſumunter ſolenniter eſſe 
ata; and it ſhall be of a dangerous precedent to examine 
the originals of impropriations of any parſonages and 
the endowments of vicarages, becauſe the originals of 
them in time will periſh ; and ſo it was decreed for the 
plaintiff. 12. Rep. 4. Trin. 30 Eliz, in the Exchequer- 
Chamber, Crimes v, Smith, : : 


8-11 
An impropriation ſhall not be avoid becauſe of an eſtate. 
tail in the patron, grantor, &c. but it ſhall be preſumed, 
by reaſon of ancient and continual poſſeſſion ; that an 
ancient grant was made by one that had power to make 
It, and that it was duly made; for if an obje&tion or ex- 
ception ſhould now prevail, the ancient and long polle(- 
tion of the owners of the ſaid re&tory ſhould hurt them ; 
for if theſe objeQtions or exceptions had been made in 
the life-times of the parties, without any queſtion they 
had been anſwered, or otherwiſe in ſo many ſucceſſions 
of ages it would have been impeached or impugned, 12 


_— Hill. 4. Fac. Bedle v. Beard and Wingfield, in 
am”. 


In quare impedit in C. B.the ſuit was ſtayed by aid 
prayer, and the record removed into Chancery ; the 
plaintiff moved for a procedendo, and upon oyer of cauſe 
before Bromley Lord Chan, &c. plaintiff ſhewed a gift in 
tail of the ſaid advowſon to his anteceſſor 18 R. 2. and 
a verdict for his anteceſſor 12 H. 8. and a preſentation 
by his grandfather of aclerk who was admitted, inſtitu- 
ted, and inducted, with poſſeſlion for certain years, and 
other matters to prove his title; yet becauſe the defen- 
dant, and thoſe from whom he claims time out of mind 
had the poſleſſion of the parſonage as impropriate (ſaving 
interruption for a ſmall time), and it would be a dange- 
rous precedent to owners of impropriations, being able 
to maintain the appropriations to be perfect in all points, 
requiſite to the making an abſolute and complete impro- 
priation, the appropriations being made of ancient time z 
it was reſolved that no procedendo in /oquela ſhould be 
granted in Chancery. 12 Rep. 3. Paſch. 4. Fac. Lord 


| Of, Fohn v. Dean of Glouceſter, | 


If a deed of feoffment be given in evidence to have 
been made forty years paſt, but it cannot be proved that 
livery was made, yet if poſſeſſion has all along gone with 
the deed, this is good evidence to the jury ; fer Cote Ch, 
J. who ſaid, that in ſuch caſe he would direct the jury to 
find a livery ; for it ſhall be intended; but if the jury 
find all this matter ſpecially, we cannot adjudge it a 
good feoffment without livery. Rel. Rep. 132. in pl. g. 


Hull. 12 Fac. B. R. 


If a parſon ſhews that for two hundred years certain 
land was parcel of his glebe, it is not therefore of neceſ- 
ſity that the other ſhould produce a confirmation from 
the patron, and ordinary ; for the continuance in poſ=- 
ſeſſion makes it intendable to be according to law when 
it was made, Cro, F. 456. pl. 13. Mich. 15 Ta. B. 
R. in caſe of Griffin v. Stanhope. | 

About eighteen years before the bill filed, 1Zoyle the 
father became bound in a bond of 200/. conditioned for 
the payment of 1001. to the Lord Roberts the defendant 
at a certain day long fince paſt; afterwards the obligee 
purchaſed lands of ( Roſecarrick) the principal obligor to 
the value of 5001, which purchaſe was made about four 
years before Roſecarrick's death ; after his death AZoyle 
took out adminiſtration to him, and being ſued upon 
this bond, exhibited a bill for relief, and in regard of 
the antiquity of the bond, and for that Roſecarrick him- 
ſelf never ſued in his life-time, it was preſumed, that the 
defendant did deduct the debt out of the purchaſe-money; 
and notwithſtanding there were no proofs of the payment 
of the money made, the court decreed, that the defend- 
dant ſhould be reſtrained from the proceeding at law on 
the bond; per Lord Coventry. N. Ch. R.g. 5 Car. 1 
Moyle v. Ld. Roberts. 

Where there had been four ſiſters, and the queſtion 
was as to their being alive, and who ſhould prove it ? 
Chamberlain and Doderidge held, that they ſhall be in- 
tended to be alive if the contrary be not proved. Rel. 


| Rep. 461. Mich. 22 Fac. B. R. Throgmorten v. Walton. 


n things of great antiquity omnia preſumuntur ſelem- 
niter efſe atta ; per Crew Ch. J. Palm. 327 Paſch. 2 
Car. B. R. in caſe of Cape v. Bedford. 

Whether after forty years poſleſſion of a copyhold 
under a will, a ſurrender to the uſe of the will ſhall not 
be preſumed ? Lord Keeper was clear that the want of a 
ſurrender ſhould be ſupplied, ſurrenders being kept by the 
lord and his ſtewards who are oftentimes changed, and 
not ſo careful as they ſhould be, and therefore a anger" 

might 
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might be loſt without the default or negligenceof the party. 
Vern. 195. pl. 192. Mich. 1683. Lyford v. Coward. 


Length of time is only a preſumption of payment, 
and there is a difference between debts and legacies as 


to their antiquity. Legacies always appear upon the 


face of the will, and ſo an executor knows what he 
ought to pay without being aſked or told ; but for debts 
and other dormant demands, againſt which he cannot 
provide without notice, the ſtatute had reaſon to limit 
the time. Vern. 256, 257. pl. 140. Mich, 1684, in the 
caſe of Parker v. Ah. 

Where two facts are alleged againſt the ſame man, 
and it be queſtioned whether it be the ſame man, it is 
ſufficient that it be reported ; and this is good evidence, 
unleſs ſome one elſe of the ſame name be produced, £LZ. 
£. 278. pl. 8. cites Oats 2 Try. 15. 

If defendant pleads payment of a bond or bill, and it 
appears that the debt is very old, and hath not been de- 
manded nor any uſe paid for it for many years, a com- 
mon preſumption is good evidence that the money 1s 
paid, and the juries uſed to find for the defendant in ſuch 
caſes. Try. per Paris, 7th edition, 311. 

A ſleeping mortgage of ſeventeen years due, which time 
the mortgagor and a purcnaſor under him, have been 
in quiet poſleſhon, and the mortgagee having purchaſed 
lands of the mortgagor, and paid him money, ſhall be 
preſumed to be ſatished; and decreed, that the mortgage- 


deeds be delivered up to be cancelled. Chan. Rep. 8. 


Car. 1. 60. Sibſon v. Fletcher, | 
After long pofl:ffion, as for twenty-five years, livery 


and ſciſin ſhall be preſumed ; for this is much favoured. 


in law as well as in equity. Fern. 196. in pl. 192. 
Cites 11 Car. 1. Biden. v. Loveday. 
Reconveyance of lands, which were a ſecurity for a 


recognizance to pay an annuity, gives a probable reaſon 


to imagine that the recognizance was diſcharged, and no 
part of the ſaid annuities being paid for ſeveral years af- 
ter, and though demanded, yet being denied ; decreed 
the ſame to be vacated, Chan. Rep. 102. 12 Car, 1. 
Baldwin v. Proftor. "£6 Of. 7 | 
Probate. If a teſtament be raſed in the name of the 
executors, yet writ ſhall go by them ; for it appears in 


the Regiſter if they were made executors or not, and alſo | 
the party may traverſe, that they were not executors, | 


notwithſtanding the teſtament 3 per Newton and all his 
companions; Brooke ſays, and ſo ſee, that the probate 
(as it ſeems) is not matter of record at the Common law. 
Br. Teflament, pl. 4. cites 22 H. 6. 52. | 

The probate of a will, if it reſpects lands, ſhall be ne 
evidence at Common law, nor ſhall examination of wit- 
neſles of the probate be made uſe of at Common Jaw. 
Cro. C. 395, 396. pl. 7. Hill. 10 Car. B. KR. Netter v. 

ret. | | 

In ejement of terms for years z the plaintiff claimed 
by letters of adminiſtration granted by the archbiſhop of 
Armagh {the lands lying in Jrelend), and the defendant 
produced a probate of a will made by the teſtator, and 
in which defendant was made executor, and this was 
under the ſeal of the biſhop of Fernes (where the land 
lay); this is concluſive evidence, and nothing can be given 
in evidence againſt it but forgery, or its being obtained 
by ſurpriſe; and if a verdict be given contrary to the 
probate, the defendant ought to demur upon the evi- 
dence, and not bring a writ of error, for if he does the 
judgment will be affirmed, for the jury may hazard an 
attaint if they will. Raym. 404. Mich. 32 Car. 2. B. 
R. Chicheſter v. Philips, ; | 

To prove the ſcaling and delivery of a deed, and not 
knowing the parties that did it, is not good evidence ; 
but if he knows the party upon ſight of him, it 1s good 
enough. - Tr, per Pais 172. 

In a writ of error on a judgment in the Common 
Pleas in Ireland in <jement, this' queſtion aroſe upon a 
bill of exceptions, which was preferred, becauſe the 
judges there would not direct the jury, that the probate 
of a will before the archbiſhop of Canterbury, in whole 
province the teſtator died, and alſo before the biſhop of 
Fernes, was ſufficient and concluding evidence, but only 
that they were good evidence, and (o left it to the jury 
to which the other ſide ſhewed in evidence letters of ad- 


| 


judgment was affirmed, 2 


| as they 
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miniſtration of the goods under the ſeal of the primate of 
ſreland; the thing in queſtion was a leaſe for years in 
Ireland, claimed by the leſſor of the plaintiff under the 
ſaid adminiſtration ; and on the firſt opening of the cauſe, 
an. 146. Paſch. 33 Car. 2: 

Philips v. Chicheſter, | bY "FE 
At Rygate in Surrey, ſummer aflizes 10 FW. 3. i was 
ruled by Holt Ch. J. upon the evidence, that becauſe in 
the ſpiritual court after probate of a will fix months are al- 


lowed to regiſter it, and when it is regiſtered, it is. regi- 


ſtered by the original, but the probate 1s ſigned by the re- 

giſter only upon the atteſtation of the proftor and the exa« 
mination of him ; therefore a will proved in 1666. in the 
archdeacon's court of London, and the office was burnt in 

the fire of Londan ſoon after, and the probate was produced 

in evidence to prove the will with all theſe circum- 

ſtances ; it was denied by Holt Ch. J. to be good evidence 

to prove the will, Lord Raym. Rep. 732. Anon”. 

In this caſe, tho” the will was made in 168s5, yet it was 
inſiſted to have it proved,and the court would not allow the 
probate to be read, that being in nature only of a copy, and 
cannot be read as to lands, unleſs theoriginal be loſt. The 
will was proved in a former cauſe, and order for reading 
the depoſitions in that cauſe, but the will produced not be- 
ing marked by the examiner as an exhibit, objetion was 
taken hac cauſa as to its being read, but the will being ſet 
forth in hec verba in the interrogatory, and being exa- 
mined in court with it, the will was ordered to be read ; 
but agreed it could not be read out of the interrogatory, 
becauſe that is no more than a copy, and only evidence 
when the original is loſt. And King chancellor examined 


the officer who brought the will into court, where he had 
| the will, &c. though no order in the cauſe to examine vi- 


va voce. Wiſeman's MSS. Rep. Mich, 2 Geo, 2. in the 
caſe of lady Fones v. Ld Say and Seal, I 

Proceedings in court ſpiritual, A thing concluded in 
the eccleſiaſtical court touching lands cannot be given in 


| evidence at a trial at law for land, per curiam. Sty. 10, 


Paſch. 23 Car. C. B. in caſe of Betſworth v. Betſworth. 
ln debt upon a bond by an executor, the defendant 
pleaded Ne ungques executor, "Sy and on this iſſue at a trial, 
a will under the ſeal of the ordinary was offered in 
evidence, upon which the defendant offered ro prove that 
the will was forged ; but fer cur. (on a caſe ſtated by 
the opinion of court) Nothing can be given in evidence 
apainſt what is adjudged and allowed in the ſpiritual 
court ; but it may be given in evidence that it is not the 
ſea] of the ordinary, or that the ſeal is forged, or that it is - 
repealed, for theſe things are in affirmation of the ſpiri- 
tual proceedings, No difference between an adminiftra- 
tion under ſeal, or a will of goods under ſeal. So here 
the defendant may give in evidence that there were bona 
notabilia contra that another is executor, or that the teſta- 
tor was not compos mentis; for theſe falſify the proceedings 
of the ordinary in caſes whereof he is a judge. 1 Sid. 359. 
Raym. 404, 407. Comyn's Rep. 150. C. Paſch. 20 Car. 2. 
B. R. Noel v. Wells. | | 
In treſpaſs the defendant pleaded ſimony in the plaintiff 
(againſt whom a ſentence of decree had been given in the 
ſpiritual court for the ſimony), and now upon the trial 
the defendant offered to read the proofs in the ſpiritual 
court, but was not allowed, becauſe thoſe courts are no 
courts of record ; but the ſentence of deprivation was al» 
lowed to be read. It was objected againſt reading them, 
that the plaintiff ought not to be concluded of his intereſt 
in his freehold, by what was done in the ſpiritual court, 
But the court ſaid, that the ſpiritual court did not by 


ſentence ouſt him of his freehold, but that it was a con- 


ſequence of the ſentence ; and that ſimony being a matter 
they had properly cognizance of, (for tho' ſince 31 Eliz, 
cap. 6. the temporal courts have juriſdiftion, yet that 
ſtatute has not taken away the juriſdiftion which the ſpi- 
ritual court had at common law) they ought not to ravel 
into thegroundsof the ſentences, but to give credit to them, 

ſhould in a certificate of marriage or baſtardy, and 
other things which lie within their conuſance, fo that they 
muſt take him as guilty of ſimony; he being deprived for 
it in the ſpiritual court. Freem, Rep, 84. pl. 103. 
Paſch, 167.3. Philips v, Crawley. 


Upon 
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Upon a trial at bar in ejetment the ſole queſtion was, 


if Sir Robert Carr was aQtually married to [/abella Fones by 
whom he had iſſue, and under whom the plaintift claims ; 


the defendant, by way of anticipation to the evidence 
which the plaintiff was about to give, moved the court, 


that the plaintiff ought not to be allowed to prove a 
marriage between them, becauſe there was a ſentence in 
the Arches, upon a fuit brought againſt her cav/a jaita- 
tionis maritagii ; by which it was di@reed, that there was 
no marriage between them, but that they were free one 
of another, and that they might marry ſeparately, which 
they afterwards did. And this ſentence was now offered 
in evidence by the defendant's counſel, as a bar to con- 
clude the plaintift from any proof of the marriage, unleſs 
he could fhew that the ſame was repealed. And upon 
debate, the court were all of opinion, that this ſentence, 
whilſt unrepealed, was concluſive againſt all matters pre- 
cedent, and that the temporal courts muſt give credit to it 
until it is reverſed, it being a matter of mere ſpiritual 
conuſance ; and hereupon the plaintiff was nonſuit. 
Carth, 225, 226. Paſch. 4 W. & M. Br. Tones v. 
Bow. | 

A matter which has been direGly determined by their 
ſentence, cannot be gainſaid ; their ſentences are conc}u- 
five in ſuch caſes, and no evidence ſhall be admitted to 
prove the contrary z but that is to be intended only in 
the point directly tried ; otherwiſe it is if a collateral 
matter be colleted or inferred from their ſentence ; as 
where, becauſe the adminiſtration is granted to the de- 
fendant, therefore they infer that the plaintiff was not 
the defendant's husband, as he could not have been taken 
to be, if the point tried in their court had been, married 
or unmatrried, and their ſentence had been, not married. 
Per Holt Ch. J. 1 Salk. 290. pl. 30. Hill. 7 Ann. 
Blackham!'s caſe. 

Proceedings in the ſpiritual court againſt the father for 
incontinency with the mother cannot be given in evidence 
againſt the children not deriving any title under her to 
the lands in queſtion, and the inteht of reading it being to 
ſhew that the mother's marriage was not until their 
births, was not allowed by the judge to be read ; which 


the lord chancellor thought hard of. 8 14:4. 180. Trin. 


9 Geo, Hilliard v. Phaley, ; 
But if there was a marriage, and they were divorced for 
conſanguinity, ſuch ſentence would have been concluſive 


evidence to baftardize the children born in wedlock before | 


the divorce ; and what could be better evidence 1n a court 
of law, to ſhew there was no marriage, than a fentence in 
the ſpiritual court carried on in a regular ſuit, and pro- 
nounced in the life-time of the parties that they were 
guilty of fornication, and the proof of the commuta- 
tion money paid by the father ; per lord chancellor, 8 
Med. 180. Trin. 9 Geo, Hilliard v. Phaley, | 

Proclamation, in caſe on a wager about the day on 
which the peace was concluded, it was held by Holt Ch. 
}. that a printed proclamation was good evidence though 
not examined by the record inrolled in Chancery, nor 
proved to have been under the Great ſeal. 12 Med. 215, 
Mich. 10 W. 3. Dupats v. Shepherd. 

Proclamations muſt be examined with the original ; 
per King Chan. Trin. vac. 1727, 

Receipt. In debt for rent, on reference to the ſecondary 
to ſee if all were paid, he reported, that a receipt of the 
Jaſt half year's rent was ſhewed in diſcharge of all former 
arrearages : but per cur': "This is only evidence of pay- 
ment of all, but is no diſcharge of the former arrear, un- 


leſs it be under hand and ſeal, and then but by eſtoppel. 


2 Keb. 346. pl. 25. Paſch. 20 Car. 2. B. R. Coome v. 
Denne. We | | 

A receipt of the laſt half year's rent is evidence that 
all before was paid. L£. E. 204. cites Tr. per Pats 211. 

| Recital. It was ſaid, that if a deed expreſs a conſide- 
ration of money upon the purchaſe made by the deed, 
yet this is no proof upon a trial that the monies expreſſed 
were paid ; but it muſt be proved by witneſlcs. Sty. 462, 
Mich. 1655. B. R. Thurle v. Madiſon. ; 

Recital in a patent of a former patent is no evidence 
without producing the firſt patent. 2 Lev. 108. Trin. 
26 Car. 2+ B. R, reſolved in caſe of Cragg v, Norfolk, 
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Error of a judgment upon a demurrer to evidence in 
C. B. the witneſs: to the ſealing and delivery of a dee 
being ſubpoenaed did not appear ; but to prove it the 
patty's deed, they proved an indorſement made by him 
thereupon three years after, reciting a provifs within, 
that if he paid ſuch a ſum the deed ſhoulh be void, and 
acknowledging that the faid ſum was not paid ; and a 
fine was levied of the very lands mentioned in the deed 
to Crawley, and by the indorſement he expreſly owned 
it to be his deed, and upon this the deed was read ; and 
now it was objected, that this was not good evidence, be« 
cauſe not the beſt the natwe of the thing could bear, but 
only circumſtantial, which never ought to be admitted 
where better may be had ex natura ret, becauſe circum- 
ſtances are fallible and doubtful ; and it is upon this rea- 
ſon that a copy of a record is good, becauſe one cannot 
have the record itſelf, but a copy of a copy will not do. 
Flolt Ch. J. ſaid, Can there be better evidence of a deed 
than to own it, and recite it under his hand and ſeal; 4 
per totam curiam judgment affirmed. 12 Md. 500. 
Paſch. 13 Will. 3. Dillon v. Crawley. 

A fine was produced, but ro declaring the uſes ; but 
a deed was offered in evidence which did recite a deed of 
limitation of the uſes; and the queſtion was, whether 
that was evidence ? And the count ſaid, that the bare re- 
Cital of a deed was not evidence, but that if it cou!d be 
proved that ſuch a deed had been, and loſt, it would do, 
if it were recited in another; and it not being proved, 
that ever there was a deed leading the uſes of the fine, 
| the counſel on one fide oppoſed the ſaid deed of recitals 
being at all read ; but the court ſaid, we cannot hinder 
the reading of a deed under ſeal, but. what uſe is to be 
made of it is another thing. 6 Med. 45. Mich. 2. Aun, 
B. R. Ford v. Lord Grey, UT 

The recital of a leaſe in a deed of relcafe is good evi- 
dence of ſuch leaſe againſt the releafor, and thoſe that 
claim ; but not as to others, without proving there was 
ſuch a deed, and that it was loſt or deſtroyed. | 

A. gave a bond to B. for payment of 2c00 1. within a 
Four atter his death (he having ſeduced her and had a child 

y her) ; afterwards A. by deed poll reciting that he had 
given a bond (as above), agreed. the 2000 /. ſhould be 
laid out in an annuity for the uſe of B. and the child for 
their lives. A. died ; B. fued the adminiftrator on the 
bond, but there being only one witneſs to it, and (tho? 
his hand-writing was proved, yet) he ſwearing that he 
did not ſee the bond ſealed and delivered, B. was non- 
ſuited, and brought her bill to be paid out of the aſlets., 
Lord Chan. King held, that the recital in the deed, that 
A. had given ſuch a bond, was ſufficient evidence of there 
having been ſuch ; that it is a confeſſion by the obligor 
himfelf, and ſtronger than a verbal confeſfion, being under 
his hand and ſeal, and decreed accoidingly. 2 J/ms's Rep. 
432. Hill. 1727. Annandale ( Marchineſs) v. Harris, & 
e contra. E 

Record, When the party makes a title by record he 
muſt ſhew it under the Great ſeal, unleſs in the ſame 
court, and a day is given to bring it in. Pl. C, 411. a, 
Mich. 13 & 14 Eliz. in caſe of Newys v. Larke. 

In pleading, a man cannot make himſelf a title in any 
caſe by record, without ſhewing it under the Great ſeal, 
Pl. C. 411. 9. Mich. 13 & 14 Eliz. in caſe of Newys 
v. Larke, 

A deed of uſes was loſt, and to ſupply it, evidence 
was given, that the loſt deed had formerly been ſhewed_ 
in evidence in the Exchequer upon an alienation there 
queſtioned, the land being holden in capite, and the re- 
cord thereof was ſhewed ; and this was allowed for evi- 
dence. Clayt. 85. pl. 131. 16 Car. beſore Foyfter }. 
Lord Watton's cale. 

If a record be given in evidence the jury may find it, 
though it is not /ub pede figilli, if they have other good 
niatter of inducement to prove it; but if it be given in 
evidence, it muſt be ſub pede Fae ; per Rolle Ch, }. 
Sty. 22. Paſch. 23 Car. B. R. in caſe of J/hite v. 
Pynder. 

Indebitatus aſſump/it for 51. received to the uſe of the 
plaintiff tor fees of his office of clerk of the peace for Ox- 
fordjhirs ; upon non aſſumpſit pleaded, it was inſiſted _ 
| the . 
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8 
the plaintiff had forfeited the office by not taking the oaths 
© within the time appointed by law, and to prove it, the 
record of ſeſſions was given in evidence, and held good. 
T1 Salk. 284. MAich. 12 IV. 3. B, R. Thurn/len v. 
Stafford. I 

No particular crime ſhallve proved againſt a witneſs, 
except the record of his conviction be produced, L, E, 

+ 06; 2. | | 
ay, In other courts than thoſe of 7/:/min/ler. 
Upon a trial in Fereford/hire for lands in the county of 
Brecknack, a recovery had in the grand ſeſſions of WJ/ales 
was produced in evidence under the ſeal of that court ; 
and it was objected, that the courts at 7/Ye/!minfler could 
not take notice of it ; but adjudged, that fince the grand 
ſeſſions 1s appointed by a& of parliament, viz. by the 
ſtatute of 24 7. 8. cap. 26. the courts of 1/flmin/ter 
ought to take notice of it, 2 8:4, 145. Hill, 1658, in 
Scace. Olive v. Gwynn, | | 

Regi/ter-book, A regiſter-book for entry of marriages, 
births. &c. is evidence; per Glynn Ch. J. 2 Sid, 71. 
Paſch. 1658, B., R. in Dudley's caſe. 

Rent. Diſcharge thereof. In debt for rent, on re- 

ference to the ſecondary to fee if all were paid, he re- 
ported that a receipt of the laſt half year's rent was ſhewn 
in diſcharge of all former arrearages ; but per cur'; This 
is only evidence of payment of all, but it is no diſcharge 
of the former arrear, unleſs it be under hand and ſeal, 
and then but by eſtoppel. 2 Keb. 346. pl. 25. Paſch, 
20 Car. 2. B. R. Comes v. Denne. 
Rentals, Bill in Chancery by truſtees of a charity, to 
ſubje&t an eſtate to a rent of 2/7. 13s. 7d. againſt the 
owners of the land, one whereof was lately parchaſor but 
Had reſerved money in his hands on account of this rent, 
though not certain out of what lands it was iſſuing. Se- 
veral court-rolls were read where this rent was mentioned, 
but not ſaid out of what lands ; others mentioned land in 
ſuch a place : They read alſo papers, (copies of rentals 
given to bailiffs to colle&t by) and read evidence, that 
theſe bailiffs charged themſelves with the ſums there men- 
tioned. Decree for plaintiff aganſt all defendants ; 
they joining in defence, and it not appearing out of 
what particular lands the rent was iſſuing, ſo no 
remedy at law. Paſch. 11 Geo, in Can, Vin. Ev. 
I 32. | 


read as evidence; but the decree reverſed. April 1727. 
ASS. Tab. E, Angleſey v. Ram. | 

A rental was but weak evidence, unleſs payment alſo 
proved, and not ſufficient de ſe; coram Baron Cummins, 
at Taunton aſſizes, Hill. Vac. 1727-8. 

Reputation common. 'T he judges ſhall apprehend words 
as they are intended in places, where the land demanded 
lies. Palm, 102. Paſch. 17 Fac. B. R. | 
Uſage may expound ancient charters where the words 
are obſolete and obſcure, and may bear ſeveral ſenſes, but 
contra where the charter is of modern date. The repu- 
tation and declaration of people, may be given in evi- 
dence to xplain old words in a conveyance, in the de- 
ſcription of an eſtate or lands ; coram Baron Price, at 
Launceſlon, | 
- No witneſs ſhould be aſked how the defendant ſtands 
affefted ; but if the defendant give evidence of a general 
reputation, it may be anſwered by particular inſtances on 
the other ſide for the King. Comb. 337; Trin, 7 W. 3 
B. R. The King v. Hains, alderman of WWarceſter, 

-. The copy of a private act of parliament may be given 
in evidence, and if upon collateral iſſue it is to be proved 
that ſuch a one was juſtice of the peace or baronet, &c, 
common reputation is ſufficient proof without ſhewing 
the commiſſion, or letters patent of the creation, L. E. 
89. cites T, per Pais 226. 

Rule of court. It was ruled by Treby Ch. J. of C. B. 
at Guildball, Paſch. 10 I. 3. that if at the trial at n/ 
prius a rule of the court of C. B. or B. R. be produced 
under the hand of the proper officer, there is no need to 
prove it to be a true copy, becauſe it is an original, £4. 
Raym. Rep. 745. Selby v, Harris, 
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| 


E :V--1 
Seals of conrts, A recovery under the ſeal of Brecknoce 
is evidence ; fer //itherington Ch, Baron. 2 Sid, 146. 
Hill. 1658. | 

The ſeal of Cheer may be given in evidence ; per [77- 
therington Ch, B. 2 Sid. 146. Hill. 1658. | | 

The courts at I/:/tmin/ler ought to take notice of the” 
ſeal of the grand feſions in /7alzs, their authority being 
by act of parliament, and the profits of thoſe ſeals are 
appointed to be paid into the court of Exchequer ; per 
Il itherington Ch. B. 2 Sid. 146. Hill 1658. 

ATrreton ſerjeant ſaid, that he never ſaw the ſeal of any 
court denied in evidence, Keb. 21. pl. 62. Paſch, 13 
Car. 2. B. R. in tke cale of Trowell v. Ca/le, 

Sentence. Tn the Exhequer, as to gocds forſeited. 
Upon a ſeizure of goods, as brandy, &c, if the property 
is once determined in the Exchequer upon an informa- 


_ tion, &c. and the defendant acquitted, the title ſhal} not 


afterwards be drawn over again in another aCtion. So it 
goods are condemned, the party is bound by this, and 
ſhall not have liberty afterwards to conteſt this in a col- 
lateral action ; coram Baron Price, at Bodmyn, Trin. Vac. 
1716, | | | 
7 tems manual of the King. In caſe between 4. and C. 
in Chancery, the King by letters under his ſignet manual 
certified the manner and ſubſtance of the agreement be- 
tween them ; and it was allowed as proof beyond excep- 
tion. Hob. 213. pl. 271. 9 fac. Abignye v. Clifton, 
Similitude of hands. In debt upon a fingle bill for the 
payment of 2007. on demand, upon non et faftum pleaded, 
one witneſs gave full evidence of the ſealing and delivery. 
On the other fide was produced a perſon of the ſame 
name and ſurname with the other ſubſcribing witneſs; 
who acknowledged that the hand was very like his, but 
that it was not his hand, and that he never knew either 
of the parties, nor the other witneſs, neither coti!d the 
cther witneſs ſay that he was the man ; and both their 
reputations being good, Holt Ch. J. ordered both to write 
their names, which they did, and left it to the juy, 
who found for the plaintiff. 6 4. 167: Paſch. 3 Ann; 
B, R. Ofbourn v, Heſter. | 
Things done or ſworn at another trial. In an aQtion of 
debt for tithes, the caſe was, Theſe tithes were in leaſe to 
F. for life, remainder to the plaintiff for life ; and at a 


|] trial for theſe tithes had by F. the firſt tenant for life in 
Ancient rent-rolls proved by a receiver, denied to be. 


poſſeſſion, ſeveral witneflzs were examined, which are 
dead ; and it was now moved that the depoſitions taken 
in that cauſe might be read as evidence for the now te- 
nant for life in remainder ; but it was denied, becauſe he 
in remainder was neither party nor privy to the firſt ſuit; 
2 Roll. Rep. 211. Mich. 18 Jac. B, R. Shotbolt v, 
Frances. | 

The evidence given upon ah inditment cannot be of- 


| fered by either party as evidence upon an appeal of mur- 


der brought for the ſame offence, but the witneſſes on 
the indictment muſt appear themſelves to give their teſti- 
mony. Neither can the evidence on an indictment of 
treſpaſs be given in evidence in an action of treſpaſs, al- 
though the witnefles ſhould be dead. Sid. 325. Paſch. 
19 Car. 2. B. R. Sampſon v. Tathill. | 
Information againſt Buckworth for perjury 3 upon Not - 
guilty pleaded, a witneſs was produced to prove the per- 
jury, what one (who is ſince dead) ſwore at the tial in 


which the perjury was ſuppoſed to be committed ; and 


this was allowed by the opinion of two judges againſt one, 
Mich. 20 Car. 2. B. R. Raym. 170. Buckworth's cafe. 

One legatce ſhall have benefit of depoſitions taken by 
another legatee to prove aflets. 1 Vern. 413. pl. 390. 
Mich. 1688. Cote v. Fountain, | 

In caſe, the plaintiffs preſcribed to have a farthing for 
every quarter of malt brought by any of the Wett- 
Country barges to London. On the gencral iſſue a trial 
was at bar, where the plaintiif offered in evidence four 
ſeveral verdicts at ni/i prius againſt four Welt Country 
malſters ; and the court admitted them to be given in 


| evidence, though the defendant was neither party or 


privy to thoſe records for it is as reaſonable that a re- 
covery againſt a ſtranger ſhould be given in evidence, as 
that payment of the duty ſhould be proved by other 

g N ſtrangers, 


® V. | 


"ftrangers, which was never yet doubted. Carth. 181 
Foe 2 & 3 IWHill. & Mar. in B. R. The city of London v. 
Aerke, 

And per Holt Ch. J. If a lord of a manor claims ſuit 

of his tenements ad molendinum by cuſtom, &c. and in an 

action, recovery is againſt one tenant, that recovery may 
be given inevidence in a like action to be brought againſt 
other tenants upon the reaſon above, unleſs the defendant 
can ſhew any covin or colluſion between the firſt ation. 

Duod nota. Ibid. 

Ordered, upon a long debate, that the depoſitions of 
witneflzs taken in a cauſe thirty years ſince about the 
fame matters, being incumbrances and damnifications, 
ſhould be made uſe of in this cauſe, witneſſes being dead, 
though that ſuit were between other parties from whom 
theſe claim not ; and the caſe between Trinity Hall and 
Doors Commons cited, and between Charlton and Vaughan. 
Freem. Rep. 184. pl. 258. Paſch. 1692. in Curia Cant. 
Tervit v. Greſham. | 

Eje&ment to prove a pedigree ; it was allowed to ſhew 
that the defendant had, at another trial for part of the 
fame eſtate, produced a deed of releaſe, which had a 
clauſe in it to prove the pedigree. 
no evidence, becauſe the now plaintiff was not a party ; 
et res inter aitos acta non nocet, and it is not mutual, 
And depoſitions taken to perpetuate the teſtimony of wit- 
neſles, if the witneſs ſhould die, are no evidence but on- 
ly between the parties to the ſuit ; /ed non allecatur. For 
here the defendant may give this deed in evidence of the 
will, and it is reaſonable the plaintiff ſhould have advan- 


tage to prove it viva voce, becauſe the defendant hath the. 


deed in his cuſtody, and may diſprove the witneſs if he 
ſwore falſly. Carth. 79, 80. Mich. 1 W.& M. in B. 
R, Eccleſton v. Petty, alias Speke. 
If a man was fworn a witneſs at a former trial, and 
gave evidenee, and died ; the matter that he gave in evi- 
dence at the former trial, may be given in evidence at 
another trial by any perſon who heard him ſwear it at the 
former trial. Reſolved at a trial at bar. Lord Raym. 
Rep. 730. Mich. 8 W. 3. in B. R. Pykev. Crouch. 
It was reſolved ih. 8 JF. 3. in B. R. upon evidence 
in a trial at bar, | 
I. That legatee cannot be a witneſs to prove the will, 
becaufe the legacy is devifed to him, unleſs he has re- 
teaſed the legacy. But after ſuch releaſe he will be a good 
_ witneſs to prove the will ; if the counſel of the other 
fide have permitted ſuch legatee to be ſworn, and to be 
examined as a witneſs to prove the will, without having 
taken exception againſt him, they cannot afterwards except 
againſt his evidence for the reaſon that he was a legatee. 
2. If the duplicate of a will be written by the direc- 
tion of the teſtator, and ſent by him to a ſtranger to 
keep it ſafely, and the ftranger ſends back a letter to the 
teſtator, in which he makes mention that he has received 
the ſaid will ; after the death of the ſtranger ſuch letter 
may be read as circumſtantial evidence, to prove that ſuch 
duplicate of the will was ſent by the teſtator to the 
faid ſtranger, 


3- If a man, produced as a witneſs for the plaintiff in 


ejectment, confeſſes that there was ſuch a will made as the | 


defendant's counſe] pretends, and under which the de- 
fendant makes title to the lands in queſtion ; yet that is 
not ſufficient proof that there was ſuch a will, but the 
will itſelf ought to be produced, or other legal proof 
made of it. | | 
4+ If ſeveraleſtates in remainder be limited in a deed, 
and one of the remainder-men obtains a verdict for him 
im an aCtion brought againſt him for the ſame land, that 
verdict may be given in evidence for the ſubſequent re- 
mainder-man, in an aCtion brought againſt him for the 
fame land, though he does not claim any eſtate under the 
firſt remainder-man, becauſe they all claim under the 
ſame deed. Ld. Raym. Rep, 730. 1 Mich. 8 W. 3. on 
a trial at bar, Pyke v. Crouch. 
Conviction at fuit of the King for battery, &c. can- 
' not be given in evidence in an aCtion of treſpaſs for the 
ſame battery, nor vice verſa. 12 Mad. 339. Mich. 11 
I. 3. in caſe of King v. Warden of the Fleet. 


Objected that it was 


| 


note obtained by the Lord Finch, maſter of the office 


| ſervants (which by Allen the plaintiff, is no more 


8 2.4 
am like law of an uſurious contract, 7tid, Mich 
I1W, 3, 

No record of convition or verdi& can be 
evidence, but ſuch whereof the benefit may be mutual, 
viz. where the defendant as wcll as plaintiff might have 
made uſe of it, bring #.inte1court, and give it in evi- 
dence in caſe it did for him. So if the record had been 
for the plaintiff's advantage, and that they could not give 
It in evidence, the defandant ſhould not give it in evi- 
dence for that very reaſon ; and this was reſolved at ary 
other trial at bar before this term, between Sherwin and 
Sir Walter Clarges, where a verdict between the Earls of 
Bath and. Mountague, upon the very ſame point and title 
now in queſtion, viz. the legitimacy of Chri/lopher Duke 
of Albemarle, was denied for evidence. Ibid. 12 Mid, 
339. Mich. 11 IV. 3. King v. Warden of the Fleet. 

In an inquifition againſt the Warden of the Fleet for 
miſdemeanors, whereby he was to forfeit his office, a pri- 
ſoner, who had given bond to be a true priſoner, was 
produced to prove, that the warden ſuffered him volun- 
tarily to eſcape; reſolved, that a conviction of the war- 
den upon the priſoner's evidence of an eſcape, would be 
no evidence ageinſt the warden in debt on the bond to be 
brought by the warden againſt the priſoner, ſo as to ſet 
it aſide as a bond for eaſe and favour, nor in action of 
falſe impriſonment by the priſoner for retaking him, be- 
cauſe it would not be between the ſame parties. 12 1d. 
339- Mich. 11 I. 3. King v. Warden of the Fleet. 

Evidence given at a former trial, and between other 
parties, &c, is not evidence in another trial, &c, L. E. 
32.-p/. 60. cites State Tr. 2 vol. 354, 380, 385. 

By Feffries, Though in ftrictneſs we do not uſe to ad- 
mit of what others have ſworn at another trial, unleſs the 
party be dead that ſwore it, yet the priſoner is ſomething 
indulged ſo far as to be admitted to prove it. L. £E. 

278. pl. 9. cites Oates, 2 vol. State. Tr. 40. 

No evidence ought to be given of what an accom- 
plice has ſaid, eſpecially if not in the ſame inditment, 
L. E. 32. pl. 61. cites State Tr. 2 vol. 436. 

Yet a priſoner may bring evidence to prove the wit- 
neſs gave a different teſtimony before a juſtice of peace, 
or at another trial ; but the court will not command the 
depoſitions taken before the juſtice to be produced for 
him to make uſe of, L. E. 32. pl. 62. cites 2 wel. 
State Tr. 578. | | 

Anſwer in Chancery by a mother cannot be given in 
evidence againſt the children, not deriving any title un- 
der her to the lands in queſtion, and the intent of reading 
it being to ſhew that the mother's marriage was not till 
after their births, was not allowed by the judge to be 
read, which the Lord Chancellor thought hard of. 8 
Med. 180. Trin. g Geo. Hilliard v. Phaley. | 

In treſpaſs, the defendant produced a deed under the 
plaintiff's hand and ſeal, whereto were witneſſes names, 
but becauſe they did not prove the witneſſes dead, nor 
that they were gone to ſea, though they alledged it, it was 
not permitted at firſt to be given in evidence, but after - 
wards upon proof, that it was read at a former trial, it 
was ſuffered to be read. Freem. Rep. 84. pl. 103. Paſch. 
1073: Phillips v. Crawley. 
| here a new trial is directed upon the ſame iſſue be- 
tween the ſame parties, and a witneſsexamined ata former 
trial dies before the ſecond trial, depoſitions made by him 
in Chancery whence the iflue was direfted, and alſo 
what he ſwore at the former trial, may be given in evi- 
dence. 2 Wms's Rep. 563. Hill, 1729. Coker v, Fare- 
well. 

On a feigned iſſue from the Exchequer, to try a cuſtom 
about grinding at Bovey Mills in Devon by all the inhabi- 
tants of the pariſh, former decrees were admitted to be read 
in evidence, and faid, that former verdicts about cuſtoms 
had been admitted as evidence, although not concluſive 
evidence ; at Exon afliſs, Lent 1731. Vin. Ev. 1 36, 

Torn papers, books, &c. In action upon the caſe for 
taking the profits of the under clerk of the "Treaſury, a 


given in 


formerly, of the officers ſubſcription that they were but 
than 
ſame 


E-:V.4 
ſome pariſhioners ſubſcriptions to pay tithes in kind) 
which will not bind others; which the court agreed, and 
refuſed to let it begiven in evidence, eſpecially part being 
cut off. 1 Keb. 258. pl. 36. Paſch. 14 Car. 2, B. R, 
Whitchurch v. Pagett. | 

To prove taking the oath, &c. in the at of unifor- 
mity, a certificate was produced that had only a ſmall bit 
of wax upon it. Per Twiſden : If it were ſealed, though 
the ſeal were broken off, yet it may be read as we read 
recoveries after the ſeal broken off, and ſaid he had ſeen 
adminiſtration given in evidence after the ſeal broke off, 
and fo wills and deeds, 1 17d. 11. pl. 34. Mich, 21 
Car. 2. B. R. Clark v. Heath.: © 

Transfer books of a company, Transfer books of a com- 
pany were allowed as evidence, 7 Med. 129. Hill, 1 
Ann. B. R. Gery v. Hopkins. 

Verdift. A verdict againſt one, under whom either 
plaintiff or defendant claims, may be given in evidence 
againſt the party ſo claiming, Contra if neither claim 
under it. L.E. gs. pl. 22. cites Duke v, Ventres, Mich, 
1656. B. R. Try. per Pais 206. | 

Finding by ſpecial verdict, or admiſſion by former 
pleading, is good evidence, unleſs the contrary appear ; 
agreed per curiam. Keb. 720. pl. 50. Paſch, 16 Car. 2. 
B. R. Lee v. Boothby, © ; | 

In an eje&tment brought by a reverſioner, or in debt 
upon ſtatute of £4. 6. by a proprietor of tithes, they 
may give in evidence a verdict for a former leſſee, be- 
cauſe the parties to this ation could not have been par- 
ties to the former ſuit, in that the then preſent leflee 
could be only party. Hard. 472. Hill, 19 & 20 Car, 
2. Ruſhworth v. Pembroke, | EE 

Verdict on a former trial ought not to be read as evi- 
dence on a new trial in the ſame cauſe. Per Saunders 
Ch. J.' 2 Show. 255. pl. 262. Hill. 34 & 35 Car. 2. 
B. R. Rogers and Ux' v. Goddard. 


Upon a trial at bar in eje&ment it was reſolved per | 


curiam, that if a plaintiff hath a title to ſeveral lands, 
and brings an ejectment againſt ſeveral defendants, and 
recovers againſt one, he ſhall not give that verdi& in 
evidence againſt the reſt; becauſe the party, againſt whom 
_ the verdict was had, might be relieved againit it, if erro- 
neous, but the reſt cannot, though they claim under the 
ſame title, and all make the ſame defence. 3 Med. 141. 
Mich. 3 Fac. 2. B. R. in caſe of Lock v. Norborne, 

So if two tenants will defend a title in <jectment, and 
a verdict ſhould be had againſt one of them, it ſhall not 
be read againſt the other, unleſs by rule of court. 1b14. 
142. 

"But if an anceſtor has a verdi&t, the heir may give it 
in evidence, becauſe he is privy to it; for he who pro- 
duces a verdict muſt be either party or privy to it, and 
it never ſhal be received againſt different perſons, if it 
does not appear that they are united in intereſt ; there- 
fore a verdict againſt A. ſhall never be read againſt B. 
for it may happen that the one did not wake a good de- 
fence, which the other may do. 3 Med. 142. Mich. 3. 
Fac. 2. 3. R. in caſe of Lock v. Norborne, 

Verdi&t in a civil cauſe, may be given in evidence in a 
criminal cauſe ;z but not vice verſe; and court faid, they 
grant a new trial where a verdict might become evidence 
in 2 criminal cauſe. 12 Med. 319. Mich. 11 IF. 3. 
Richardſon v. Willtams. | 

If defendant ſued upon a forged bond, brings caſe for 
ſuing him on a forged bond, a verdict therein will be 
evidence for him. Per Serjeant Darnell, 6 Mod. 234. 
Mich. 3 Ann. B. R. Selby v. Green. 

Water-courſes. Diverting them. In treſpaſs upon the 
caſe in turning part of a courſe of water running from a 
ſpring in C. by a conduit to his houſe, the evidence 
was that 4. hadiog an ancient pipe in his yard, through 
which the water was conveyed to the plaintiff's houle, 
put a quill and a cork into the ſaid main pipe, and fo 
drew water to ſerve his houſe, and ſtopped ir as he plea- 
ſed, and after his death his wife continued to do the 
ſame ; and it was held that the action lay ; for every 
opening was a new diverſion, D, 319 6. pl. 17. Mich, 
14 & 15 Eliz, Marr v. Brown, 


—— 


| 


Ly: 


| the plaintiff was ſeiſed of a ſtream running through his 
land ; and that about ſixty years ſince he had erected a 
water-mill upon his own freehold ; and likewiſe it was 


dam upon the ſame ſtream above the plaintiff's mill, and 
how that the defendant had pulled down the ſaid dam, 
and thereby diverted the ſtream from the plalntiff's mill; 
whereupon the plaintiff commences this ation. Pollex- 
Fen argued for the plaintiff, and cited Palmer 29. a. and 
I Cr. 575. and took that to be a clear caſe; that the 
ſtream being the plaintiff*s, the defendant could not di- 
vert it, and fo held the court, that an ation had lain for 
diverting a ſtream, though no mill had been ere&ted ; 
and that therefore it need not be ſhewn to be an ancient 
mill, as it muſt where he preſcribes to have a water- 
courſe, where the water is not his own ; as the court 
ſaid was the meaning of Lutterell's caſe, 4 Rep. 80. for 
there preſcribing to the water-courſe he ought to ſhew 
that they were ancient mills, but here he need not : ſo 
the court ſeemed wholly for the plaintiff, for here the 
ſtream is his own, ſo there needs no preſcription, Skn. 
65: pl. 10. Mich. 34 Car. 2. B, R. Palmes v. Heble+ 
thwait, _ 
Year bazks, To prove the cuſtom of a rhanor relating 
to copyholders about cutting down of trees, the book- 
caſe of 14 4d. 3. tit. Bar, Fitz, was given in and avows 
ed for good evidence. Godbolt 235. pl. 326. Mich. 11. 
Fac. C. B. in the caſe of the Biſhop of Chicheſter v. 
Strodwick, _ | | | 
A year book is evidence to prove the courſe of the 
coutt. 1 Salk, 281. Mich. 7 I, 3 B. R. Stainer v; 
The Burgeſſes of Draitwith. ' | 


5. Of parol, preſumptive, and hearſay evidence. 


It ſeems to have been agreed as a general rule, 
even before the ſtatute of frauds and perjuries, that no 
parol evidence could be admitted to controul what ap- 
peared on the face of a deed or will, not only from the 
danger of perjury, but from a preſumption, that what- 
ſoever the parties at that time had in contemplation, 
was all rednced into writing. &5 Co. 68. a. b. 8 Co. 
I55.a RKelw. 49. 

But this rule has recived, a relaxation, eſpecially in 
the courts of equity, where a diſtinction has been taken 


caſe no ſuch evidence ſhould be admitted ; becauſe the 
jury might be inveigled thereby ; but that in the ſecond 
it could do no hurt, becauſe the court were judges of 
the whole matter, and could not diſtinguiſh what weight 
and ſtreſs ought to be laid on ſuch evidence, 2 Vern. 98, 
337» 025, : TOS: wt | | 

Alſo to aſcertain a fact, parol evidence hath been ad- 
mitted to explain the intent of the teſtator ; as where 
the teſtator had two ſons both named Fohn, and he de- 
viſed lands to his ſon John ; here parol evidence was ad- 
mitted, to ſhew which of his ſons he meant ; and it be- 
ing proved, that one of his ſon's of that name had been 
abſent ſeveral years beyond ſea, and that the teſtator ap- 
prehended that he was dead, the deviſe was held good, 
and that the other ſhould take ; for without ſuch evi- 
dence the will muſt be void. 2 Fern. 98, 337, 625. 

It has been held, that if 4. purchaſes lands in the 
name of B. that 4. may be admitted to prove, that he 
paid the  purchaſe-money, and ſo make it a reſulting 
truſt, or truſt by implication of law for himſelf, 

An entry in the ſteward's book, and parol proof by 
the foreman of a jury was admitted as good evidence, to 
ſhew that a feme covert ſurrendered her whole eſtate, al- 
though the ſurrender upon the roll, and the admiſfion 
thereon was but of a moiety. 1 Vern, 366. 2 Vern. 547. 

Alſo to ouſt an implication, and rebut an equity, pas 
rol evidence has been admitted to explain the intention 
of the teſtator ; and where a man deviſes particular le- 
gacies to his executors, and makes no diſpoſition of the 
lurplus of his eſtate; in this caſe, according to the no- 


tions 


| 


In attion on the caſe, a ſpecial verdi&t was found that 


found; how that the defendant was ſeiſed of an ancient 


between evidence, that may be offered to a jury, and to 
inform the conſcience of the court, viz. that in the firſt 
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tions of the court of equity, the executors ſhall be only 
. truſtees for the next of kin ; but to rebut this equity 
which ariſes by implication only, the executors have been 
allowed to prove by parol evidence, that the teſtator de- 
figned them the ſurplus. 1 ern, 473- 1 Chan. Ca. 
19. b. 2 Vern. 99, 648, 736. See Abr. Aq. 230, 243. 
So where the Ear] of Gainſ/b5rough made his will, and 
thereby deviſed ſeveral legacies, and charged his real 
eſtate with the payment of them and his debts, and de- 
viſed his eſtate ſo charged, to the defendant, his nephew, 
and made the plaintiff, his wife, executrix z and the bill 
was brought to have the perſonal eſtate diſcharged from 
the debts and legacies, ſuggeſting that the creditors threat- 
ned to come upon and exhauſt the perſonal eſtate; and that 
jt was the intent of the teſtator, that ſhe ſhould have the 
perſonal eitate clear to herſelf, and that the direCtions for 
making the will were ſo ; but that either by the miſtake 


or contrivance of the perfon who drew the will, it was | 


not ſo expreſſed ; and on demurrer, becauſe no ſuch 


averment could be admitted againſt a will in writing, the | 


demurrer was over-ruled ; and it was held by Rawlinſon 


and Hutchins, that tho' ſuch an averment could not be | 


admitted where it was to make the party a title ; yet 
where it was only to rebut an equity, as in this caſe, it 
might. 2 Vern. 252. Abr. Eq. 230, _ 

So where F. S. deviſed all his houſhbvld goods, as 
woollen, linen, pewter, and braſs whatſoever, except a 
trunk under the chamber window ; and the queſtion was, 
whether the parol proof of the perfon who drew the will 
ſhould be admitted to explain theſe words ; and my Lord 
Keeper thought it might, notwithſtanding the ſtatute of 
frauds and, perjuries ; for it here neither adds to nor alters 
the will, but only explains which of the meanings ſhall 
be taken, as in caſe of a deviſe to ſon John, when the 
teſtator had two of the ſame name ; and here the word as 
may be a reſtriction, or if the — be as particular 
inſtances, it may not reſtrain the word whatſcever, and 
be thought the words imported to carry all the houſhold 
goods ; and of that opinion was the Maſter of the Rolls; 
and the proof was read accordingly. Abr. Eg. 231. 
2 Vern. 517. | 

So where one not of kin, but a ſtranger, was made 
| Executor, and had conſiderable legacies given him, al- 

though it was decreed by Sir Peter King, in the mayor's 
court, in favour of the teſtator's brothers, that the ſurplus 
ſhould be diſtributed ; yet upon appeal to the houſe of 


peers, that decree was reverſed, not barely as it ſtood | 


npon the will, but that parol proof ought to be received 
in favour of the executor's title, conſiſtent with the will ; 
and the proof being full as to the teſtator's frequent de- 
clarations, that his executor, though a ſtranger, ſhould 
have the ſurplus, it was decreed accordingly. Abr. £4. 
Littlebury and Buckley. 

But notwithſtanding theſe caſes, the courts have been 


very unwilling to admit of parol evidence in relation to | 


any thing that appears on the face of a will ; and it's 
certain that too much caution cannot well be uſed in this 
particular, eſpecially when it is conſidered that by the ſtat. 
of frauds and perjuries, which was made to prevent per- 
jury, contrariety of evidence and uncertainty, binds the 
courts of equity as well as the Common Jaw courts ; as 
alſo that little regard ought in many caſes to be had to 
the expreſhions of the teftator, either before or after the 
making his will, becauſe poffibly theſe expreſſions might 
be uſed by him, on purpoſe to controul or diſguiſe wha: 
he was doing, or to keep the family quiet, or for other 
ſecret motives and inducements, which cannot after his 
death be found out, See 2 Fern. g8, 337, 625. and 
I Salk, 234. Where in the caſe of Cole and Rawlinſon, 
it is laid down by Lord Chief Juſtice Ho/t, that the te- 
ftator's intent muſt be collected from the words of the 
will, and not from his circumſtances, or any matters 
debors, and that to ravel into the affairs of the teſtator, 
would render property precarious, and introduce uncer- 
tainty and confuſion in the law itſelf. 

Hence in a caſe in the houſe of lords, where the te- 
ſtator deviſed ſeveral legacies, and amongſt the reſt gave 
conſiderable legacies to his two executors, to whom alſo 
he deviſed the ſurplus of his eſtate ; and there being a debt 


: 


| on the face of the will. 
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of 30007. due by bond to the teſtator from one of the ex. 


ecutors, he inſiſted, that there being ſufficient aſſets to 


| fatisfy all the legacies, that this 3oool. ſhould not be 


brought into the ſurplus of the teſtator's eſtate, but that 
the ſame was extinguiſhed for his benefit, by his being 
made co-executor ; and that tho' the ſurplus of the eſtate 
was deviſed to them both, yet that this debt could not be 
taken to be part of that ſurplus being before extinguiſhed ; 


and by the evidence of the perſon who drew the will, fully 


proved, that this was the teſtator's intention, which evi- 
dence, it was urged, ought to be admitted, being only to 
rebut an equity, and ouſt an implication of law ariſing 
from the notions of the courts of equity, which revives 
the debt in theſe caſes, and gives equal benefit to both the 
executors ; but the lords refuſed going into this parol evi 
dence, and decreed that the 3000! ſhould be taken as 
part of the ſurplus of the teſtator's perfonal eſtate, which 
both the executors were equally entitled unto ; for tho” 
in ſome books the teſtator's making a debtor executor is 
ſaid to be an extinguiſhment of the debt, becauſe an exe- 
cutor cannot ſue himſelf ; yet it was never doubted, but 
that fuch a debt remained aſlets to ſatisfy other creditors ; 
alſo it has been reſolved to be aſlets to ſatisfy legacies ; 
and this deviſe of the ſurplus and refidue of the teſtator's 
eſtate being as much a legacy, and as well recoverable in 
the ſpiritual court as any particular legacy, 'it was but 
fatting, that ſince the courts of equity claim now a con- 
current juriſdition with the eccleſiaſtical courts in matters 
of this nature, that there ſhould be the ſame meaſure of 
juſtice in both theſe courts. 2 Bac. Abr. 311. Selwin and 
Brown, 21 March 1734, in domo procerum. Note ; 
This cauſe was firſt heard before the maſter of the Rolls, 
who admitted the parol evidence, and on the ſtrength 
thereof decreed, that the 3oool. ſhould not be taken as 
part of the ſurplus of the teſtator's perſonal eftate ; but 
that it was extinguiſhed for the benefit of the obligee, and 
accordingly ordered the bond to be cancelled ; but this 
decree was reverfed by the Lord Chancellor, tho? he ad- 
mitted the parol proof to be read, as not thinking the 
teſtimony of a ſingle witneſs, according to the circum- 
ſtances of this caſe, ſufficient to controul what appeared 
2 Bac. Abr. 311. | 

As to preſumptive proof; Lord Coke diſtinguiſhes 


preſumptive proof, by which he ſays juries are often in- 


duced, into, 1. Violent preſumption, which amounts to 
plena probatio ;, as if one be ſtabbed in an houſe, and a 
man is ſeen running out of it with a knife bloody, and 
none elſe in the houſe. 2 Preſumptio probabilis, which 
moves a little, 3. Preſumptio levis, which moves not at 
all. Co. Lit. 6, | : | 
Alfoin caſe of a feoffment, if all the witneſſes to the 
deed are dead, then a continual and quiet poſſeflion for 
any length of time will make a ftrong preſumption, which 
ſtands for proof ; and here the rule is, that ex diuturni- 
tate temporis omnia preſumuntur ſolemuter eſſe atta ; alſo 
the deed may receive credit by comparing the ſeals, the 


' hand-writing, and other circumſtances, all which muſt 


be left to the jury. Co. Lit. 6. 
Perſons once in being ſhall be intended till living, if 


| the contrary is not proved. 2 Rell. Rep. 461. But now 


by ſtat, x9 Car. 2. c. 6. it is enacted, ** That if any 
perſon or perſons, for whoſe life or lives eſtates have been, 
or ſhall be granted, ſhall remain beyond the ſeas, or elſe- 
where abſent themſelves in this realm, by the ſpace of 
ſeven years together, and no ſufficient and evident proot 
made of the life or lives of ſuch perſon or perſons reſpec- 
tively, in any aCtion commenced for the recovery of ſuch 


 tenements by the leſfors or reverſioners, in every ſuch 


caſe the perſon or perſons, upon whoſe life or lives 
ſuch eftate depended, ſhall be accounted as naturally 
dead ; and in every action brought for the recovery of 
the ſaid tenements, by the leflors or reverfioners, their 


heirs or affigns, the judges, before whom ſuch ation ſhall 
| be brought, ſhall dire& the jury to give their verdict, as 


if the perſon ſo remaining beyond the ſeas, or otherwiſe 
abſenting himſelf, were dead.” 

By the ſtat. az Fac. 1, cap. 27. it is enacted, © That 
if any woman be delivered of an iſſue, which being born 


alive ſhould, by the laws of this realm, be a baſtard, and 


endeayour 
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endeavour privately, either by drowning or ſecret burying, 
or any other way, either by herſelf, or the procuring of 
others ſo to conceal the death thereof, as that it may not 
come to light, whether it were born alive or not, but 
be concealed; in every ſuch caſe, the mother ſo offending 
ſhall. ſuffer death, as in caſe of murder, unleſs ſhe can 
y_ by one witneſs at leaſt, that ſuch child was born 
dead,” | | | 
Conceal the death thereof ] If the woman appear to have 
endeavoured to conceal- the death of ſuch child, there 1s 
no need of any proof, that it was born alive, or that there 
were any ſigns of hurt, for it ſhall be taken undeniably, 
that the child was born alive and murdered. Kelyng. 32. 
But where a woman lay in a chamber by herſelf, and 
went to bed without pain, and waked in the night, and 
knocked for help, but could get none, and was delivered 
of a child, and put it in a trunk, and did not diſcover it 
till the night following, ſhe was adjudged not to be within 
the ſtatute, becauſe ſhe knocked for help. Kelyn. 32. 
Neither is a woman within the ſtatute, who having con- 
feſſed herſelfwith child beforehand, is afterwards ſurprized 


and deliverd, no body being with her; and therefore in_ 


theſe caſes it muſt appear by ſigns of hurt, or ſome other 
way, that the child was born alive. Kelyn. 32. 2 Hawk, 
P. C. 438. PEW 

It ſeems in regard to evidence to be an unconteſtable 
rule, that the party, who is to prove any fact, muſt do 


it by the higheſt evidence the nature of the thing is ca- 


pable of. 1 Show. Rep. 397. 

As where the queſtion was, whether the abbey De ſen- 
tibus was an inferior abbey or not, Dugdale's Monaſticon 
Anglicanum being produced for evidence was refuſed, be- 
cauſe the orignal records might be had in the augmenta- 
tion-office. 1 Salk, 281. | | 

So if a witneſs be to teſtify what another ſwore on a 
former trial, the record of ſuch trial muſt be produced, 
_ or his evidence is not to be admitted, &c. 2 Show Rep, 

163. 

: to hearſay evidence, it ſeems agreed, that what 
another has been heard to ſay, is no evidence, becauſe the 
party. was not on oath; alſo, becauſe the party, who is 
| fete thereby, had not an opportunity of croſs-exa- 
mining; but ſuch ſpeeches or diſcourſes may be made 


uſe of by way of inducement or illuſtration of what is 


properly evidence. 1 od. 383. Skin. 402. 

Alſo what a witneſs hath: been heard to ſay at another 
time, may be.given in evidence, in order either to inva- 
lidate or confirm the teſtimony he gives in court. 2 
Hawk. P.C. 437. | | 

So what a perſon accuſed of a crime hath been heard 
to ſay at another time, may be given in evidence at his 
trial, for him or againſt him. 2 Hawk. P. C. 431. 

Ewagium, Charta Regis Fohannis Deo & B. Fohanni 
& hominibus de Beverlaco, quod ſint quieti de theolonio, 
ſeut-gio, paſſagio, peſagio, laſtagio, ſtallagio, & de wree & 
de logan, de ewagio & de lene, &c, Hill. 14 H. 3. In 
Theſauro Reg Scacc. Ebor. Rot. 15. Euagium is the 
ſame with aquagium, from the French eau, agua, and fig- 
nifies a toll paid for the pallage of water. Cowell. edit, 
1727. : 

f whnice, Adultery ; from the Saxon ewe, conjugium, 
and bryce, fra. The word occurs in the laws of King 
Edmund, ſect. 4. tho* in the edition of Brompton it is faſly 
wrote ewice, From this Saxon ewe, marriage, we derive 
our preſent Engliſh word to woo, a worer. Cowell, edit. 
1727. 

"Ewe, 1s a German word, but it was uſed by the 
Engliſh Saxons, and ſignifies a law, *Tis mentioned in 


Leg. W. 1. viz. De malefattoribus qui vite periculum ſe | 


cundum euva Saxonum incurrere debent. 
Eracion, Is a wrong done by an officer, or one pre- 


tending to have authority, in taking a reward or fee for 
that which the law allows not. The difference between | 


exatftion and extortion .is this; extortion is, where an 
officer extorts more than his due ; exadion is, where he 
wreſts a fee or reward, where none is due. See (Fr: 
r92ti911, | 
Exactows Regis, The King's exa&ors or colleAors, 
GE—_ taken for the ſheriff, And in this ſenſe the 
Ol. 43, 


| 
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: Black-Book in the Exchequer, part 1. cap. ult. Tabulas, 


quibus vicecomes cenſum Regium colligit rotulum exaQtorium 


 vocat ; but generally Duicunque publicas pecunias, tributa, 
 vetiigalia& res fiſco debitas exigit proprie nominatur exaQtor 
| ' 


Regis. Cowell. edit 1727. | 
Eramination, (Z#xaminatio,) A ſearching after ot 
cognizance of a magiſtrate, By ſtat. 3& 4 Ph. & Mar. 
cap. 10. ſe, 2, Juſtices before whom any perſon ſhall be 
brought for manſlaughter or felony, or for ſuſpicion 
thereof, before they commit ſuch priſoner, ſhall take the 
examination of ſuch priſoner, and information of thoſe 


. that bring him, of the fact and circumſtances; and as 


much thereof as ſhall be material to prove the felony, 
ſhall put in writing within two days after the examina- 
tion, and the ſame ſhall certify in ſuch manner as the) 
ſhould do if ſuch priſoner had been bailed upon fuck! 
pain as in the at 1& 2 Ph, & Mar. cap. 13. (See Bail.) 


is limited; and the ſaid Juſtices ſhall have authority to 


bind all ſuch by recognizance or obligation, as declare any 
thing material to prove the felony, to appear at the next 
genereal gaol delivery where the trial of the felony ſhall 
be, to give evidence againſt the party, and the juſtices 
ſhall certify the ſaid bonds taken before them, in like 
manner as in the ſaid former a&. 


Examiners in Chancery, (Examinateres,) Are two, 


officers who examine upon oath witneſſes produced on 
cither fide in London, or near it, upon ſuch interrogatories 
as the parties to any ſuit do exhibit to that purpoſe; and 


. ſometimes the parties themſelves are by particular order 


likewiſe examined by them. In the country, witneſſes are 
examined by commiſſioners, uſually attornies not con» 
cerned in the cauſe, on the parties joining in commiſſion, 
&c. Heretofore there was ſuch an examiner in the Star 


| Chamber ; but the court being aboliſhed, the office and _ 


officer is extinct, Cowell, edit. 1727. 
Erannual roll, In the old way of delivering the 


ſheriffs accounts, the firme mortuc : vel obſolete, i. e. ille- 


viable fines and deſperate debts, were tranſcribed into a 


roll called the Exannual roll, which was to be yearly read 


to the ſheriff upon his account, to ſee what might be 


 gotton. See Hale's Sheriff”s Accounts, p. 67. 
Ercambiatoz, Was anciently uſed for an exchanger 


of land, ſuch as we now call brokers that deal upon the 


Exchange between merchants. Jn libro chartarum pri- 


orat, Leominſl. de anno 2 Ed. 2. it is ſaid, ta quod unuſ- 
quiſque eorum gui damna ſuſiinuit aligquo caſu- contingente, 
gued excambiator refundat damna, &c, Cowell, edit, 
I727. | | 


being uſed in the Civil and Common law both alike, and 
in both divided into d:/atory and peremptory, See Bradon, 
lib. 5. tra#t. 5. fer totum, and Briton, 'cap.. 91, 92. 
In law proceedings, it is a denial of a matter alleged in 
bar to an action: And in Chancery it is what is alleged 


againſt the ſufficiency of an anſwer, &;, The counſel 


in a cauſe are to take a]l their exceptions to the record at 
one time, and before the court hath delivered any opinion 
therein. 1 Lill. Abr, 559. And on an inditment for 
treaſon, &c. exception is to be taken for miſnaming, &c, 
before any evidence is given in court, or the indictment 
ſhall be good, Stat. 7 //, 3.c. 3 Where by a general 
pardon, any particular crime is excepted, if a perſon be 
attained, &c. of that offence, he ſhall have 'no benefit 


of the pardon. 6 Rep. 13. 2 Nelfſ. Abr. 765. And. 


when a pardon is with an exception as to perſons, the 
party who pleads it ought to ſhew, that he is not any of 
the parties excepted. 1 Lev. 26. A negative expreſſion 
may be taken to enure to the ſame intent as an excep- 
tion; for an exception in its nature- is but'a denial of 
what is taken to be good by the other party, either in 


point of law or pleading: And Exceptio in non exceptis- 
firmat regulam. 1 Lil. 559. q 


Exception to evidence, &: At Common law a 
writ of error lay for an error in law, apparent in the 
record, or for an error in fa, where either party died 
before judgment; yet it Iay not for an error in law not 
appearing in the record ; and therefore, where the plain- 
tiff or demandant, tenant or defendant, alleged any thing 
ore _ which was over-ruled by the judge, this could 

9 Nb ED: 


Exception, (Zxceptio ) Is a ſtop or ſtay to any alien 


not. 
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not be affigned for error, not appearing within the fe- 
cord, nor being an error in fat, but in law; and fo 
the party grieved was without remedy. 2 Inſt. 426. And 
therefore, EISLS 

By the ſtatute of Jim. 2, * When one impleaded 
before any of the juſtices, alleges an exception, praying 
they will allow it, and if they will not, if he that al- 
ledges the exception writes the ſame, and requires the 
Juſtices will put to their ſeals, the juſtices ſhall fo do; 
and if one will not, another ſhall ; and if, upon com- 
plaint made of the juſtice, the King cauſe the record 
to come before him, and the exception be not found in 
the roll, and whe plaintiff ſhew the written exception, 
with the"ſeal of the juſtices thereto put, the juſtice ſhal] 
be commanded to appear at a certain day, either to con- 
feſs or deny his ſeal; and if he cannot deny his ſea], they 
ſhall proceed to judgment according to the exception, as 
it ought to be allowed or diſallowed.” 

In the conſtruction of this ſtatute, the following opi- 
nions have been holden, 

That the ſtatute extends to the plaintiff as well as de- 
fendant, alſo to him who comes in loco tenentis, as one 
that prays to be received, or the vouchee ; and in all ac- 
tions, whether real or perſonal, or mixt. 2 1nft. 427. 

It ſeems agreed, that no b1ill of exceptibns is to be al- 
lowed in 40 or felony, for the words of the ſtatute 
are, cam aliquis implacitatur coram aliquibus juſticiarits, 
&c. And if ſuch bills were allowed, it would be at- 
_ tended with great inconveniency, becauſe of the many 

frivolous exceptions that might be put in by priſoners, to 


the delay of juſtice ; beſides, in criminal caſes the judges | 


are of counſel with the priſoner, and are to ſee that juſ- 
tice is done him. 1 Sid. 84. Sir Henry Yane's caſe, 1 
Lev. 68. $. C. 1 Keb. 324. S. C. 

The ſtatute extends not only to all pleas dilatory and 
peremptory, but to prayers to be received, oyer of re- 
cords and deeds, &c: alſo to challenges of jurors, and 
any material evidence offered and over-ruled. 2 1nft. 
427. Dyer 231. pl. 3. Raym. 486. 

If in a trial upon a title to a leaſe for years, the judges 
(though inſiſted upon) will'not direct the jury that the 
probate of a will is concluſive evidence, but will only 
tell the jury that it is good evidence ; and thereupon the 
jury find there is no ſuch will ; yet a bill of exceptions 
will not lie ; for though the evidence be concluſive, the 
jury, if they will, may run the hazard of an attaint. 
 KRaym. 404. 2 Jones 146. S.C. | 

If one offers to demur upon evidence, and is over- 
ruled, and after judgment a writ of error is brought, this 
cannot be afligned for error, but it is a proper caſe for a 
bill of exceptions, and the remedy which the ſtatute in 
that caſe appoints. Cro. Car. 341. 

Lord Coke is of opinion, that the ſtatute, notwith- 
ſtanding theſe words, & /; forte ad querimontam de facto 
Tuflic venire fac Dominus Rex recordum coram ea, extends 
not only to the Common Pleas, but to all other courts 
of record, on whoſe judgment a writ of error lies to the 
King's Bench, and alſo to the county-court, the: hun- 
dred, and court-baron ; for therein, ſays he, the judges 
are molt likely to err, and albeit of judgments given in 
them a writ of error lieth not, but a writ of falſe judg- 
ment in the C, B. yet the caſe being in the ſame or greater 
miſchief, the purview of this ſtatute doth extend to theſe 
inferior courts. 2 1r/t, 427. 

If one of the juſtices ſets his ſeal to the bill, it is ſuf- 
ficient ; but if they all refuſe, it is a contempt in them 
all z for which the party grieved may have a writ groun- 
ded upon the ſtatute, commanding them to put their 
ſeals, &c. . 2 Injl, 427. Raym. 182. $&.P. 2 Lev. 237. 
S.:8, 


Although no time be appointed by this at when the | 


juſtices ſhall put their ſeals, the party muſt pray the ſame 
before judgment ; but if they deny it, then may they 
be commanded after judgment to put their ſeals, and 
then the putting of their ſeals after judgment ſhall be 
ſuficient. 2 Inſt. 427. 

But where a corporation-book was offered in evidence 
at the aflizes, to prove a member of the corporation not 
in poſſcfhon, and refuſed, and no bill of exception was 
then tendred, nor was the exception then reduced to 
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writing, ſo the trial proceeded, and a verdict was given for 
the plaintiff; the court being the next term moved for a 
bill of exceptions, 'it was urged for the bill, that the law 
requires quod proponat exceptionem ſuam, and| no time is 
appointed for the reducing it into writing, and the part 

is not grieved till a verdict is given againſt him ; and the 
ſame memory that ſerves the judges for a new trial, will 
ſerve for a bill of exceptions. On the other fide it was 
faid, that this praQice would prove a great difficulty to 

judges, and delay of juſtice, that the precedents and en- 
tries ſuppoſe the exception to be written down upon its 
being diſallowed, 'and the ſtatute ought to be conſtrued 
ſo as to prevent inconvenience ; beſides, the words of 
the aCt are in the preſent tenſe, and ſo is the writ form- 
ed on the at. Holt Ch, J. If this practice ſhould pre- 
vail, the judge would be in a ſtrange condition ; he for- 
gets the exception, and refuſes to ſign the bill ; ſo an ac- 
tion muſt be brought ; you ſhould have inſiſted on your 
exception at the trial, you waive it if you acquieſce, and 
ſhall not reſort back to your exception after verdi& 
againſt you, when perhaps, if you had ſtood upon your 
exception, the party had other evidence, and need not 


have put the cauſe on this point ; the ſtatute indeed ap- 


points no time ;z but the nature and reaſon of the thing 
requires the exception ſhould be reduced to writing when 
taken and diſallowed, like a ſpecial verdiR, or a demur- 
rer to evidence ; not that they need be drawn up-in 
form, but the ſubſtance muſt be reduced to writing whiltt 
the thing is tranſating, becauſe it is become a record ; 
ſo the motion was denied. 1 Salk, 288. 

When this bill is ſigned, there goes out a ſcire facias 
to the judge who ſigned it, ad cognoſcendum ſcriptum, and 
the /cire facias to the judge, and his return with the bill 
mult be entred on the iltue-roll, and made part of the 
record, which is to be removed by writ of error, See 
1 Lutw. 905, yob. | 

When a bill of exceptions is allowed, the court will 
not ſuffer the party to move any thing in arreſt of judg- 
ment on the point in which the bill of exceptions was 
allowed ; for his proper redreſs is by writ of error, and 
it is preſumed, that the court was ſatisfied in the point 
when the party tendred his bill of exceptions. 1 ent. 
306, 367. 2 Lev. 231. 2 Fones 117. 

Exception in deeds and writings, The excep- 
tion is a clauſe whereby the donor, teoffor, grantor or 
other perſon contrating, excepts or takes a particular 
thing out of a general thing granted or conveyed, IT 
Wood's Conv. 241. 

The thing excepted is exempted, and does not paſs by 
the grant, neither is it parcel of the thing granted ; asif 
a manor be granted, excepting one acre thereof, hereby 


in judgment of law that acre 1s ſevered from the manor, 
1 Y/aod's Conv. 241. | 


Rules and examples concerning exceptions in deeds. 


Rule 1. It muſt be of ſuch thing as he who makes the 
exception may have, and does belong to him. For if the ex- 
ception be of ſuch a thing as the grantor cannot have, 


' nor does belong to him by law, as if a leſſee for years af- 


ſigns over all his term in the land, excepting the timber 
trees, earth or clay, this exception is not good, Shep.. 
Touch, 79. 5 Co. 12. b. | | = 
But if a leflee for life makes a leaſe for years, or lef- 
ſee for twenty-one years makes a leaſe for twenty years ; 
or tenant by the curteſy, or in dower, grants over their 
eſtate, excepting the timber trees, theſe are good excep-. 
tions, | | 
And if a leſſee for life or years opens a coal-mine, and 
then aſſigns over his eſtate, excepting the mines, or the 
profits thereof ; theſe are void exceptions. Shep. Touch. 


gr 2. It muſt not be the whele thing granted, but a 
part thereof only. An exception that goes to the whole 
thing granted or demifed, is a void exception. - Cro. 
Eliz, 6. pl. 2. 244. pl. 1. _ 

Alſo if one grants all his lands in Lambhurſt, except 
the manor of Hodley, and he has no other lands in Lamb- 


hurſt than the ſaid manor, the exception is void. Gro- 
Els, 6, ; 


A man 


A man cannot grant an eſtate, and reſerve a part of 
the eſtate; as, to make a feoffment in fee, and reſerve 


a leaſe for life ; , or grant an advowſon, and reſerve the 
preſentation for his life. Shep. Touch. 79. 


The exception muſt be of part of the thing, and not of 


part of the eftate. | | 

Rule 3. The thing that is excepted mufl be part of the 
thing granted before, and not. of ſome other thing. The 
exception is always of a thing granted, and a thing in 
e/Je, and not of a new thing, which was not before 
mentioned or granted, Dyer 59. a. pl. 11. 2 

If the excepiion be of another thing than the thing 
granted; as if one grants a manor or land, excepting 
twelve-pence, or excepting the tithes, or excepting one 
acre of ground which is no parcel of the manor, or the 
land before granted; or if one grants the land deſcended 
to him on the part of his father, excepting the land de- 
ſcended to him on the part of his mother; theſe excep- 
tions are void. Shep. Touch. 58, 79. 


Rule 4. The thing excepted muſl be of ſuch @ thing as 


may be ſevered from the thing granted, and not of inſepa- 
rable incidents, Dyer 59. a. Exceptions of ſeveral in- 
cidents are good ; but if inſeparable incidents, as if a 
manor be granted excepting the court-baron ; or land 
be granted, excepting the common appendent thereto 
belonging ; theſe exceptions are void. Shep. Touch. 79. 

A grant of a manor, excepting the courts, is void, 
for a manor cannot be without courts. Heb. 101. 

But a man may grant a manor, excepting any of the 
demeſnes and ſervices, ſo as a real manor, not a reputa- 
tive manor, be left, Hb. 170. | 

If a man has but one cloſe in Dale, and he grants all 


his lands in Dale, excepting that one cloſe, this excep- 


tion is void. Hob. 170. Moor, caſe 1239. 

If a man makes a leaſe for life of a manor to which 
an advowſon belongs, and he excepts the advowſon, if 
he grants over the reverſion, the advowſon does not paſs, 
becauſe it is ſevered and diſmembred from the manor, and 
thereby is become an advowſon in groſs. 11 Cy. 50. a. 

But if one has a manor in which he has parks and fiſh 
ponds, and he grants the manor for life, except the game 
and fiſh, and afterwards grants the reverſion of the ma- 
nor ; by this the game and fiſh will paſs. 11 Co. 50. 6, 

If I let my rectory, except the glebe, it is a void ex- 
ception : ſo of a leaſe of a manor, excepting the demeſnes, 
for a reQtory cannot be without glebe, nor a manor with- 
_ out demeſnes. WYinchag, 

Rule 5. It muſt be of @ particular thing out of a gene- 
ral, or of an intire thing, and not of a particular out of a 
particular, or the whole thing itſelf granted. If the ex- 
ception be of a particular thing out of a particular 
thing; as if one grants Whiteacre and Blackacre z or 
grants twenty acres of land by particular names, excep- 
ting one acre of them ; theſe exceptions are void. Shep. 
Touch. 79. ox : 

For the grant ſhall be taken moſt ſtrongly againſt the 
grantor. Carter 104. 

An exception of a thing granted by a ſpecial name in 
the premiſſes, is void ; but it is good for a thing granted 
_ ir the premiſſes by general words; and although it is by 
ſpecial name excepted, yet the exception is void. Moor, 
caſe 12306. We 3s {7 | 

A. lets to B. a reRory for years, excepting the man- 

fion-houſe of the reftory, ſaving to B. (the leſſee) a 
chamber; this is an exception out of an exception ; 
which is good, and fhall make it paſs by force of the 
leaſe; for this exception or ſaving makes the thing ex- 
eepted, as if it never had been let; ſo a ſaving out of a 
ſaving, makes it as if it had been excepted, and then it 
paſſes by force of the leafe at firſt, Cro. Eliz. 372. 
_ pi. 19. 
? Rule 6. An exception muſt be conformable to the grant, 
and not repugnant thereto, If it is repugnant to the grant, 
it ſubverts it utterly, and takes away the fruit of it; 
if one grants a manor or land to another, excepting the 
profits thereof z or makes a ſeoffment of a cloſe of mea- 
dow or paſture, reſerving or excepting the graſs of it ; 
or grants a manor excepting the ſervices ; theſe are 
void exceptions. Shep. Touch. 79. | 


A—————_ 


| this is a good exception, 


Ss & 
| $0 if one grants his houſe, chamber, cellats and 
ſhops, excepting his ſhops; it is ſaid this is ho good ex- 
ception. 1b1d, | | | 
And if one grants his meadow and paſture grounds ; 
this exception is not good, no more than if one grants 
two manors, or two acres, excepting one of them. 1bid. 
And yet if a man makes a leaſe for years of a mill, 
excepting the profits thereof during the life of the leſſor ; 
It is ſaid, this has been adjudged a good exception. Sed 
2, For the exception of the profits of a thing is the 
exception in effect of the thing itſelf. S$hep. Touch. 79. 
An exception that croſſes the grant or is repugnant 
thereto, is vod. Hob. 12, 170. Vid. Moor, cafe 1236. 
Rule 7. The thing excepted muſt be certainly deſcribed 
ard ſet down. As, if a man prants all his lands in 
Eſjex, ſaving, beſides, or except his lands in Dale ;* 6r 
all his Lands in Dale, excepting one houſe, or one acre 
in certain ; or one houſe, excepting one chamber in cer- 
tain z theſe and ſuch like exceptions are good, Shep. 
Touch. 18. x0 | 

And if one grants a manor, excepting one tenement, 
(parcel of the manor) or excepting the ſervices of F. 8. 
(who holds of the manor) or excepting one cloſe ; or ex- 
cepting one acre; or excepting the advowſon appen- 
dant; or excepting the woods; or excepting twenty 
acres of wood ; or excepting all the grols trees z theſe 
are good exceptions. Jbid. | 

And if one grants a meſſuage atid houſes thereunto be- 
longing excepting, the barn, or excepting the dove- 
houſe, it ſeems this isa good exception; for they may 
paſs by the grant of a meſluage, &c. bid. | 
| Andif one grants land, excepting the timber-trees 
thereupon, or excepting the trees thereupon ; or if a 
man ſells a wood excepting twenty of the beſt oaks, 
us ſhews which in certain; theſe are good exceptions, 

id. | 

So if a man has a manor wherein .is a wood called the 
Great wood, and he grants his manor, excepting all the 
woods and underwoods that grow in the Great wood, 
and all the trees that grow elſewhere ; this is a good ex- 
ception. Shep. Touch. 78. 

And if one grants a meſſuage, and all the lands and 
tenements thereunto belonging, excepting one cottage z 
Ibid. | 

And it one grants a reverſion excepting the rent 
this is a good exception of the rent, and doth keep it 
from pafling by the grant. 1bid. | 

Soif a man has a rent charge out of land, and he re- 
leaſes his right, in the Jand, except the rent, the excep- 
tion is good, Jbid, eo | 

So if the lord releaſes to his tenant ſalva Dominio ſus, 
&c. this is a good exception. 

If one grants all his horſes, except his white horſe; 
this is a good exception of the white horſe. 

If a man be ſeiſed of a manor, and leaſe it by deed in- 
dented for life, exceptis & reſervatis quod bene liceat to the 
leflor ſuccidere, dare & wendere omnes groſſas arbores in 
ditto manerio creſcentes, &c. it ſeems this is a good excep- 
tion of the trees, Shep, Touch, 78. | | 

If A. lets all his lands in D. other than J/hiteacre, and 
all his lands. in $. except Blackacre, for twenty-one 
years, the remainder to B. in fee, except before excep- 
ted ; I hold (ſays Tyrrel) Whiteacre paſles ; for the grant 
ſhall be taken moſt ſtrongly againſt the grantor. Certer 
104. So that the exception is void for incertainty, | 

A. lets the manor of Sale, ſaving Whiteacre, to B. 
the remainder to C, for twenty years, ſaving Green- 
acre ; the remainder of all to D. except Drycleſe ; the 
remainder to John a Stile of all, except before excepted. 
I think (ſays Tytrel) in this caſe all paſſes to Jobn a Stiles 
except Drycloſe. Carter 104. | EX 

Yet (/ays he) I grant, that if MA. lets to B. all his 
land in Sale, oying or reſerving, or other than H/hiteacre, 
the remainder to C. except before excepted ; in this cafe 
I grant Whiteacre is excepted becauſe there is no excep- 
tion before, and the exception would be vain and idle if 
it ſhould not be fo taken. Carter 104. ; 


A man made a feoffment to divers uſes, excepting two 
cloſes, for the life of the feoffer only ; it was adjudged 
that 


I v2 


that theſe two cloſes were excepted, and did deſcend (to | 


the heir at law), either becauſe the exception was good, 


_ tho' the latter part of the ſentence, v1z. for the life of the | 


feoffer only, was void and therefore to be rejected ; or 
the whole exception was void becauſe one intire ſentence ; 
yet the court agreed, that there was no uſe limited of 
theſe two cloſes, which were intended to be excepted ; 
for the uſe was limited to the manor, exceptis preexceptis, 
which excluded the two acres ; for although there were 
not ſufficient words to except them, there was enough 
to declare the intention of the feoffor to be ſo. Yent. 
106, 107. 

If a feoffment be made of a manor, except Blackacre, 
to himſelf for life only, habendum, except before excepted, 
to the uſe of B. in tail, Blackacre ſhall not paſs to B. in 
tail. Lev. 287. 

If a man bargains andſells his lands in D. except what 
he ſhall afterwards deviſe, this exception is void for in- 
certainty. Hob. 72. 


If woods whereof a pracipe lies (by the name of fo 


many acres of wood) be parcel of a manor, and I leaſe | 


the manor excepting the woods ; by this the ſoil whereon 
they grow is excepted. 11 Co. 49. b. Poph. 146. 

By the exception of woods and underwoods, the ſoil 
itſelf whereon they grow is excepted, 5 Co. 11. a. 
Poph. 146. $. | 

ut if I except all my trees growing in the manor, 
in that caſe the ſoil itſelf is not excepted. 11 Co. 49. 6. 
Poph. 146. WB Ugt 


In exceptions of woods and trees obſerve theſe ſix 


things. | 

Firſt, That notwithſtanding they are excepted, they 
are parcel of the inheritance, and by demiſe for years of 
themanor they will paſs, becauſe the freehold remains, and 
the leſſor remains tenant to the precipe ; but by a demiſe 
for life with ſuch exceptions e contra. 5 Co. 11.4.6. 
11 Co. 50. a. | | 

| Secondly, That where the exception is of the trees only, 
the ſoil itſelf is not excepted, but only ſufficient nutri- 
ment for the trees. 

One lets a tenement, a cloſe whereof was wood, 
and commonly known by the name of a wood, and in 
the leaſe was an exception of all ſaleable woods now 

rowing, or of which ſhall grow hereafter, which have 
| ſold by the lord of the premifles, with free entry, 
egreſs and regreſs, for ſelling, making and carrying off 
the ſame at all times convenient; in this caſe the ſoil 
was not excepted, but paſled to the leflee. Cro, Fac, 


24. 
: T hirdly, "That the leſſee ſhall have the paſture growing 
under the trees. See the caſe above. | 

Fourthly, That the leflor ſhall have all the benefit of 
the trees. 11 Co. 50. @. 

Fiſthly, That he ſhall have the fruits, and all other 
-profits of the trees. 11 Co. 50. 

Sixthly, That where the leflor excepts the trees, and 
afterwards he intends to ſell them, the law gives to him, 
and to thoſe who buy them, power, as an incident to the 
exception, to enter and view the trees, and ſo to cut 
them down and carry them away. Lex #ft, cuicungque 
eliquis aliquid concedit, conceders widetur & 1d fine quo res 
pſa _ potuit, is a principle in law. 11 Co. 52. 8. 
13 Co. 68. | | | 

Pl 8. The exception out of a thing granted may b 
in any part of the deed but it moſt commonly and pro- 
perly ſucceeds the ſetting down of the things granted, and 
18 made by one of theſe words, excepted or excepting, be- 
ſides, ſaving, ſave only, excepted and always reſerved, 
&c | 


The form may be in this manner : All that, &c. (de- 
ſcibing the things granted, as before, and then go on 
with the exception), ſaved and excepted to the ſaid A. B. 
his heirs and aſſigns for ever, out of this feoffment or grant, 
(or grant, bargain and fale, &c.) all that meſſuage, &c. 
and all and ſingular the, &c. ) always forepriſed, excepted 

and reſerved unto the ſaid A. B. his heirs and aſſigns. 
' If a leaſe be made, provided that the leiſee ſhall not 
fell the wools; this proviſo is no exception, but the 
woods are demiſed, Brownlow 241, | | 


4 


| &c, 


exchangers, on pain of forfeiture, 


: x © 


Rule 9. It may be made by other wards that carry ite 
ſame ſenſe, but the words before mentioned are the miſe 
proper, The words other than, will make an exception ; 
as In the ſtatute of fines, 4 H. 7. which concludes thus, 
—- All perſons, except feme coverts, other than thoſe 


that be parties to the ſaid fine Here other than makes 
an exception out of an exception, Carter 99. 
Exchange, (Excambium or cambium, ) Signifies gene- 
rally as much as permutatio with the Civilians; as the 
King's exchange, which is the place. appointed by the 
King for exchange of plate or bullion for the King's coin, 
Theſe places have been divers heretofore ; but now 
there is only one, viz, the mint in the Tower, Stat, 
1 ZH. 6. cap. 4 By g Ed. 3. c 7. Exchanges are to 
be kept where the King pleaſes : And every man may 
exchange gold for filver, or filver for gold, &c. but 
none ſhall take profit of —_ cxchanged but the King's 
25  £d.-3. £. 12. 
Alſo none ſhall give or take any more for exchange of 
coin than the true value, under the penalty of forfeiting 
the money exchanged, or to be fined and impriſoned, 
Sc. 5& 6 Ed.b. cap. 19, There is a Royal Exchange 


| of merchants in London: And exchange amongſt mer- 


chants, is a commerce of money, or a bartering or ex- 
changing of money of one city or county for that of an- 
other ; Money in this ſenſe, is either real or imaginary; 
real, any real ſpecies current in any country at a certain 
price, at which it pafſes by the authority of the ſtate, 
and of its own intrinſick value: And by imaginary 
money, is underſtood all the denomination made uſe of 
to expreſs any ſum of money, which is not the juſt value 
of any real ſpecies. Lex Mercatoria, or Merch. Comp. 
98. The method of exchange for money uſed in England 
ought to be par pro pari, atcording to value for value : 
And our exchange is grounded on the weight and fine- 
neſs of our own money, and the weight and fineneſs of 
that of other countries, according to their ſeveral ſtand- 
ards, proportionable in their valuation ; which being truly 
and juſtly made, reduces the price of the exchange of 
money of any nation or country to a certainty, But this 
courſe of exchange is of late abuſed; and money is be- 
come a merhandize, and rifes and falls in its price in 
regard to. the plenty and ſcarcity of it. {b:4, At London, 
all exchanges are made upon the pound fterling of 20 s. 
In the Low Countries, France and Germany, upon the 
French crown; Spain and 1taly, &c. upon the ducat; and 
at Florence, Venice, and other places in the Streights, by 
the dollar and florin. See PBillof exchange, and The 
Law of Bills of Exchange, &c. | 

Exchange of goods and merchandiſe, Was the 
orignal and natural way of commerce, precedent to buy- 
ing; for there was no buying till money was invented 
though in exchanging, both parties are as buyers and ſel- 
lers, and both equally warrant. 3 Salk. 157. 

Erchange of lands, Hath a peculiar fignification in 
our common law, and is uſed for that compenſation 
which the warrantar muſt make to the warrantee, value 
for value, if the land warranted be recorvered from the 
warrentee. Brat. lib, 2. cap. 16. & ib. 1. cap. 19. 

An exchange is the mutual grant of equal intereſts, the 
one in exchange for the other : Or it is, where a man is 
ſeiſed or voſleſled of lands in fee-ſimple, fee-tail, for life 
or years ; or is poſleſled of goods, and another is ſcifed or 
poſſeſſ:d of other lands, or poſlefled of other goods in the 
like manner, and they exchange their land or goods the 
one for the other ; and in this there is a double grant, for 
each of them grants that which is his to the other. Terms 
de lay ley. Finch's Law, Lit. /. 62. 

Exchange is a mutual grant of equal intereſts, each in 
exchange of other, as of land in fee-fimple ; for other of 
the ſame eſtate ; but to exchange an eſtate pur auter vie, 
for an eſtate for life is not good ; for though both have a 
freehold, yet an eftate during another's life, is not ſo 
high a freehold, as an eſtate during his own life. Finch's 
Law 27. 

F lie thine are neceſſary to the perfeftion of an ex- 
change, viz. 1ſt, That the eſtates given. be equal. 2dly, 
That this word (excambium, exchange) be uſed, which is 
ſo individually requiſite as it cannot be ſupplied by any 

other 


E:A- 0G 
_vther word, or deſcribed by any circumlocution, In the 
books of Domeſday I find, Fanc terram combiavit Hugo 
Briccuino, pivy! modo tenet comes Meriton, & ipſum ſcam- 
 bium valet auplum. Hugo de Belcamp pro eſcambia de Warres. 
3dly, That there be an execution by entry or claim in 
the life of the parties. 4qthly, That if it be of things 
that lie in grant it muſt be by deed. $5thly, If the lands 
be in ſeveral counties, there ought to be a deed indented, 
or if the thing lies in grant, albeit they be in one county. 
Co. Litt. 51. b. ne | 
Equality in lands are of three ſorts, viz. 1ſt, Equality 
in value. 2dly, In quantity of lands given and takzn. 


30'ys In quality or manner of the eſtate given and taken. 


{quality in value of lands in an exchange is not requiſite, 
nor equality in the quality or manner of the eſtate, but 
equality of the quantity of the eſtate is requiſite. Co, 
Litt. 50. a. b. ; 

In every exchange rightly made, the word excambium 
imports in itſelf tacitly condition, and alſo a warranty, 
the one to give an entry, and the other a voucher and re- 
compence in regard of the reciprocal conſideration, the 
one land being given in conſideration of the other ; re- 
ſolved. 4 Rep. 121. a. Paſch. 1 Fac. B. R. Buſtard's 
caſe, 

Fxchange importeth in the law a condition of re-entry 
and a warranty, voucher and recompence of the other 
land that was given in exchange. Noy's Max. 61. 

The fruit and effe& of an exchange is, that it gives the 
intereſt, and alters the property of the things exchanged, 
to either party, according to the agreement. And if the 
exchange be of lands or tenements of any eftate of inhe- 
ritance or freehold, whether it be by word or deed, -it 
has a condition and a warranty in law, incident and an- 
nexed to it as a thing made by the word exchange, and 
tacite implied in every grant of exchange ; a condition to 
givea re-entry upon all the land given in exchange, if 
he be put out of all or part of the land taken in exchange, 


and a warranty, to enable him to vouch and to recover 


over in value, ſo much of his own Jand again given in 
exchange, as ſhall be recovered from him of the Jand 
taken in exchange, if he be ſued for it : So that upon 
every exchange either party, it he be put out of or loſe 
by action the land he takes in exchange, has a double re- 
medy againſt the other ; and yet this remedy goes only 
in the privity, and ſhall not go to an allignce : As if A. ex- 
changes land with B. and B, be put out of all or part of 
the land upon a title paramount by a recovery in-a real 
action or otherwiſe; in this caſe ÞB. may either enter upon 
his own land again which he gave tn exchange, or elle if 
it be in an action brought, he may vouch A. upon the war- 
ranty in law, and ſhall recover as much in value againſt 
him of the land he gave, as he has loſt of the land he 
took in exchange. But if B. aliens his land taken in 
exchange to C. and C. be put out of all or part of the 
Jand upon a title paramount, C. in this caſe can neither 
Enter upon the Jand given to A. in exchange upon the 
condition in law, nor vouch A. to warranty, and recover 
over in value upon the warranty in law. And yet A. in 
this caſe ſhall have the like remedy againſt C, the alience, 
upon the condition and warranty both, as he had againſt 


B. But if A. himſelf implead C. for the land he gave to | 


B. in exchange, C. may make uſe of this warranty in 
law by way of rebutter againſt 4. And in all theſe caſes, 
where one of the parties is put out of all or part of the 
land, or out of part of the eſtate by entry, and the other 
rty enters upon the other's land upon the condition in 
aw, he may enter upon the whole land and avoid the 
whole exchange. But if he be impleaded for a part only, 
or ſor the whole, and a part only be recovered from him ; 
in this ca'e he ſhall recover ſo much in value of the other's 
land only as he hath loſt, and no more; As if an exchange 
be of three acres for three acres, and after one of the 
paities is put out of one of the acres by the entry of a 
flranger ; in,th's caſe he may enter upon the whole three 
acies he had given in exchange, and ſo avoid the whole 
exchange, if he will. And if A. and B. be jointenants 
for life, and the fee-ſimple is in the heirs of A. and A. 
exchanges this land with C. in fee, and then dies, and B, 


enters and avoids the exchange for his life, (as he may), 


Vor. I. 


T 


ka 


in this caſe C. may avoid the whole exchange, and enter ' 


upon his own three acres again, So if he in reverſion 

 difleiſes his tenant for life, and then he exchanges the 
land, and after the tenant for life enters, the other 
party may defeat the whole exchange. 
of an exchange of three acres for three acres, if one of 
the acres were gained by diſleiſin, and the diſleiſee brings 
an action and recovers it againſt the difſeiſor; in this caſe 
if he vouches over the other party to the exchange, he 
ſhall recover ſo much in value only of the three acres he 
gave in exchange, as the acre he has loſt, and no more. 
4 Co. 121. 15 Ed. 4.3, 9 Ed. 4.21. Bro. Exchange 
in toto, and Fitz, Exchange in tots, | 


Form of a deed of exchange of lands in fee. 


A. 


HIS Indenture, made, &c. between A. B. of, Ec, 
of the one part, and C. D. of, &c, of the other part, 
witnefſeth, that the ſaid A. B. hath given and granted, 
and by theſe preſents doth give and grant unto the ſaid C. D. 
his heirs and aſſigns, all that meſſuage, &c. lying and being, 
&c. To have and to hold the meſſuage or tenement| and pre- 
miſſes abovementioned, with the appurtenances, unto the ſaid 
C. D. his heirs and aſſigns for ever; in exchange for all 
that meſſuage or tenement, &c. of the ſaid C, D. ſituate 
and lying, Sc. For which conſideration, the ſaid QC. D. 
hath given and granted, antl by theſe preſents doth give and 
grant unto the ſaid A. B. his heirs and aſſigns, all that the 
Said meſſuage or tenement laſt above mentioned, with the ap- 
purtenances ; To have and to hold the ſaid meſſuage or tents 
ment and premiſſes laſt abave- mentioned, with the appurte- 
nances, unto the ſaid A. B. his heirs and afjigns for ever ; 
in exchange of and for the ſaid meſſuage and premiſſes firſt 
above-menticned, And the ſaid A. B. for himſelf, his heirs 
8and aſſigns, doth covenant and grant to and with the ſaid 
C. D. his heirs and aſſigns, by theſe preſents, that he the 
ſaid C. D. his heirs and afſigns, ſhall or lawfully may from 
time to time, and at all times hereafter for ever, peaceably 
and quietly enter into, have, hold and enjoy the ſaid meſſuage 
or tenement and fpremiſſes firſt above-mentioned, or intended 
to be hereby given and granted by the ſaid A.' B. with the 
appurtenances, without any let, trouble, challenge, claim, 
diſturbance or interruption of or by him the ſaid A. B, his 
heirs or aſſigns, or of or by any other perſon or perſons what= 


or any of them. And the ſaid C. D. for himſelf, his heirs 
and aſſigns, doth covenant and grant to and with the ſaid 
A.B.&c. [The like from C. D. to A. B. for quiet en- 
joyment of the meſſuage, &&c. laſt abovementioned ; and 
there may be a proviſo for either party to re-enter on 


his former lands, if there be an eviction.] In witneſs, 
&c. | | 


For mare learning on this ſubjed, ſee 10 Vin, Abr, tit, 
Exchange, . and Wood's Conv. vol. 1. 736—744. 


Erchange of church livings, Is were two perſons, 
having procured licence from the ordinary to treat of an 
exchange (of which ſort there are many to be found in the 
eccleſiaſtical records) do by one inſtrument in writing, 
agree to exchange their benefices being both ſpiritual (for 
a lay preferment, as an hoſpital, cannot be exchanged or 
go for a prebend or other ſpiritual benefice); and in order 
thereunto do reſign them into the hands of the ordinary: 
Such exchange being executed, the reſignations are good 
IVatſ. c. 4. Gibſ. $21. $a 

But tho' the one is inſtituted and inducted into the 
others benefice, yet if the exchange be not executed on 
both parts, the clerk on whoſe 
not executed may have his bentehce again; for in this 
caſe of exchanging, the law doth annex this condition to 
a reſignation, viz. if it be fully executed. Mat. c. 4. 

Thus where one is both inſtituted and inducted, and 
the other is only inſtituted, and dies, or refuſes to finiſh; 
in this caſe, tho' they have proceeded ſo far, yet the re- 
ſignation and all that followed upon it ſhall be void, and 


before he is. inducted, and after the induction of the 
other, this induction apd all that went before ſhall be 


g P void, 


But in the caſe 


foever, claiming or to claim from, by or under him, them, 


art the exchange was 


both (if both are living) may return to their former he. 
nefices upon the foot of former poſleſlion ; or if one dies 


EA. 


void, becauſe the exchange was not fully executed during 
the lives of the parties, G2). 868. 

And this is agreeable to the reaſon of the Common law : 
for at the Common law if a man exchange lands, and the 
lands he receives in exchange be evicted, he may repair 
to his own lands, and re-enter upon them. Deg. p. 1. 
6: 

By the 31 El. c. 6. /. 8. If any incumbent of any 
benefice with cure of ſouls, ſhall corruptly refhgn or ex- 
change the ſame; or corruptly take for or in any reſpect 
of the refioning or exchanging the ſame, directly or indi- 
rectly, any penſion, ſum ot money, or other benefit what- 
{vever ; as well the giver as the taker of any ſuch pen- 
ſion, ſum of money, or other benefit corruptly, ſhall loſe 
double the value of the ſum fo given, taken or had; half 
to the Queen, and half to him that ſhall ſue for the ſame 
in any of her Majeſty's courts of record. ns 

Erchangers, Are thoſe that uſe to return money be- 
yond ſea, by bills of exchange, which by the ſtat. 5. R. 2. 
ought not to be done without the King's licence, See 
Eſlcambis. opts 

Erchequer, (Scaccerium, from the French word E/che- 
quier, 1. abacus, tabula luferia) Signifith the place or 
court of all receipts belonging to the crown. Polyd. 
Firs. lib. 9. Hil. Ang. ſaith, that the trus word in La- 
tin is /latariam ; but it may with more probability be 
taken from the German word ſchatz, denoting as much 
as theſaurus or fiſcus. Camden, in his Britannia, pag. 
113. faith, that this court or office took the name from 
zabula ad quam afſidebant, proving it out of Gervaſius 
Tilburienſis, the cloth which covered it being party-co- 
| Joured or chequered. By the Grand Cuſtumary, it 1s 
brought from the Normans, cap. 56. where it is thus 
deſcribed, The Exchequer is called an aſſembly of High 
Fuſticiers, to whom it appertaineth to amend that which 
the bailiffs and other meaner juſticiers have evil done, 


| 


and unadviſedly judged, and to do right to all men_ 


without delay, as from the Prince's mouth. Skene de 
werbor. ſignif. verb. Scaccarium, hath out of Paulus Aimi- 


lius theſe words, Scaccarium dicitur quaſi latarium, quad © 


hamines ibi in jure ſiſtantur, vel quod fit ſtataria et per- 
ennis curia cum cetere curie efjent indiftive, nec loco nec 
tempore ſtate. Alſo he addeth further, that it might be 
called Scaccarium a ſimilitudine Iudi S:accorum, from the 
reſemblance it has to the game at Cheſs; many perſons 
meeting and pleading their cauſes there, as if they were 
fighting in an arrayed battle. And Smzth deduces it from 
an old Saxon word, ſcata, ſignifying treaſure, whereof 
account is made in the Cheguer. This court conſifteth, 
_ as it were, of two parts, whereof one dealeth eſpecially in 

the judicial hearing and deciding of all cauſes appertain- 
ing to the prince's coffers, anciently called Scaccarium 
computorum, as Ockbam teſtifies in his Lucubrations. The 
other is called The receipt of the Exchequer, which is 
properly imployed in the receiving and paying money. 
Cramp. Fur. fol. 105. ſays, it is a court of record, 
wherein all cauſes touching the revenues of the crown 
are handled : the officers belonging to both theſe are men- 
tioned in Camden's Brit. cap. Tribunalia Anglig. The 
King's Exchequer now ſettled at JY:/tminſter, was in di- 
vers counties of ales, See 27 HH. 8. cap. 5, 26. and 
4 par. Injt. fo. 103. Cowell, 


The common derivation of the word Exchequer, is 


from the old French word Eſchequier, which ſignifies a 

_ cheſs-beard, or chequer-work ; and becauſe a cloth of that 
kind was Jaid upon the table, upon which the accoun- 
tants telled out the King's money, and ſet forth their ac- 
counts in the fame artificial manner as is done in the 
Cofterer's account at this day, it was called "Phe Court 
of Fxchequer. Maddox 109. Spelman's Glof. tit. Scacc, 
Forteſcue on Monarchy 117, 118. 

It was formed trom the Exchequer in Normandy, 
which was a court of fovercign juriſdiction, and ſuper- 
intended all manner of complaints, by, and againſt the 
ſherifis and bailiffs who exercifed an ordinary juriſdic- 
tion, and whoſe duty it was to gather the Duke's rents 
in cach bailiwick, and to account for the ſame in this 
great court; and as in the court of Normandy, the great 


officers of Rate ſat as judges z ſo with us, before the di- | tried there. 1 Rel. Abr, 539. S. C: 


i 


n——_—_— 


de Statut', which recites the words of this ſtatute ; and 


between it and other courts. 


WA 
vifion! of the courts, the great miniſter, as the Ju/liciar, 
Conſtable, Seneſchal, Chancellor and "Treaſurer, fat iy 


this court ; but the "Treaſurer uſuaily preſided, as beſt 
ye .rYw with all matters relating to the revenue, 


Maddox 109. See alſo for the antiquity of this court, 
and of its ſeveral officers and thcir duty, 4 1/2, 103. 
Sav. 48. 2 Inſt. 104, 105, 551. 
The court of Exchequer is an ancient court of re- 
cord, for all matters relating to the revenue of the crown, 
4 Inſ.. 103. 
Fn the Exchequer there arc ſeven courts, 1. The court 
of Pleas. 2, The court of Accounts. 3. The court 
of Receipt. 4. The court of Exchequer-Chamber, be- 
ing the aflembly of all the Judges of England, tor matters 
in law. $5. The court of Exchequer-Chamber, for er. 
rors in the court of Exchequer. 6. The court of Fx. 
chequer-Chamber, for errors in the King's Bench, 


The court of Equity in the Exchequer-Chamber, 
Bac. Abr. 597. 

By the ſtatute of Rutland, made xo Ed. x, «Ng 
plea ſhall be held in the Exchequer, unleſs it ſpecially 
concern the King or his miniſters; ” but it hath been 
doubted, whether this is an aCt of parliament, or an or- 
dinance only, made by the King for the better order of 
this court. Plow. 209, 4 ſn/t. 113. But 2 Inſt. 551. 
it is ſaid there is a writ in the Regiſter under title Brevis 


I. 


in the margin of the writ, Statut' de Rutland is quoted ; 
ſo that without queſtion this ſtatute was made by autho- 
rity of parliament. And 4 [»/t. 113. it is ſaid, it is 
entered in the parliament rolls, and ſee $ Co. 20. Bute 


4 Inſt. 114. it is ſaid, the writ is founded upon the Com- 
mon law and cuſtom of the realm; 


1. Of the juriſdiion of the court of Exchequer, and what 
perſons ſhall have privilege of ſuit. 


2. Manner of proceeding in the Exchequer, and of diſputes 


3. Statutes concerning the Exchequer. 


1. Of thejuriſdifion of the court of Exchequer, and what 
perſons ſhall have privilege of ſuit. 


The King's farmer may ſue one that detains from him 
part of the poſleflions that he hath from the King, out 
of which the farm is to be paid, by which he cannot pay 
his farm to the King. 1 Rol. Abr. 538. 

'The debtor of the King's debtor may ſue here by quo 
minus. 4 Inſt. 112. 

An Information for the Queen and party, upon the 
ſtatute of liveries, 8 £4. 4. cap. 2. was brought in the 
Exchequer, though by the expreſs words of the ſtatute it 
ought to be in the King's Bench, or Common Pleas, be- 
fore juſtices of the peace, &c. but the Exchequer is not 
mentioned ; and it was adjudged it lay in this court, be- 
cauſe the Queen was party, and there were no negative 
words, without which this being a ſuperior court ſhall 
have juriſdiction. Sav. 134. Agard and Cavendiſh ad- 
judged. Cro, Eliz, 326. S. C. adjorn. Moor. 564. S: 
C. upon a, writ of error in Cam” Scacc', reverſed as to 
the informer ; for the penalty was given to him only 
that informed in the courts ſpecially named. 2 And. 
Ng. S. C. reverſed accordingly. 7 | 

f the King's farmer ſues in the Exchequer, againſt 
perſon for detaining of tithes, parcel of the poſſeſſions to 
him leaſed in farm by the King, though the right of 
tithes comes in debate between them, yet the court ſhall 
not be ouſted of juriſdiction. 1. Rel. Abr. 538. 

If F. S. be parſon impropriate of D. and B. vicar 
there, and the King patron of the vicarage, and there is 
a debate between the parſon and vicar for tithes, the ſuit 
for theſe tithes ought to be in the Exchequer, Lane 100. 
1 Rol. Abr. 538, S. C. : 

If a copyholder of the King's manor be ſued in the 
eccleſiaſtical courts for tithes, upon a ſuggeſtion in Scac- 
cario,that he preſcribed to-pay a certain modus decimandi, 
he ſhall have a prohibition there, and this modus ſhall be 


If 
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Ifa man be amerced in the King's leet, and upon pro- 
ceſs out of the Exchequer the bailiff diſtrains him for 
the amercement, and he brings treſpaſs, he ought to bring 
this action of treſpaſs in the office of Pleas of the Ex- 
chequer ; for the bailift levied it as an officer of this 
court. Lane 55. 1 Rol. Abr. 539. 

If an erroneous judgment be given in a formedon in 
a copyhold court, in the county where the King is Lord, 
the party, againſt whom the judgment 1s given, may ſue 
þy petition or bill to the King in the court of Exche- 
quer-Chamber, in the nature of a writ of falſe judg- 
ment, for the reverſal of this judgment ; for as in the 
court of a common perſon, the proper ſuit for reverſal 
thereof is to the Lord, by petition ; ſo it his here to the 
King ; and the Exchequer-Chamber, is the more proper 
to ſue to the King by petition than the Chancery, be- 
cauſe it concerns the King's manor. 41 Rel. Abr. 539. 
Lane 98. S. C. : 
An action of falſe impriſonment, or other action, may 
be brought againſt the under-ſheriff, in the Exchequer, 
though the ſheriff be the officer of the court, for the court 
takes notice of the under-ſheriff alſo. 1 Rel. Abr. 539. 

If 4. holds lands of the King by fealty and rent, and 
makes a leaſe thereof for years to B. and C, pretends a 
prior leaſe to him by 4. though there is a rent iſſuing 
out of thoſe lands to the King, yet neither B. nor C. 
can ſue in this court by any privilege, in reſpect of the 
rent; for that the King can have no prejudice or benefit 
thereby; for whether B. or C. prevails the rent muſt be 
paid. 4 ſnl. 118. | 


the debt of A. and leaſes the ſame to B. for years, re- 


ſerving rent, and C. pretends that A. had nothing in the - 


land, but that he was ſeiſed thereof, ec. this is within 
the privilege of the court; for if C. prevails the King 
loſes his rent. 4 [nft. 118. | 

If the King leaſes to A. for years, rendring rent, the 
King may diſtrain in all other the lands of 4, for his 
rent, yet A. hath no privilege for his other Jands, to 
bring them within the juriſdiction of this court. 4 /»ft, 
119. 


' If a man files a croſs bill in this court, he need not 


intitle himſelf to the juriſdiction of the court, becauſe 


the croſs bill is grounded upon another bill in court. 
Hard. 160. | 
So if a man be ſued in the office of Pleas, he may have 


an Engliſh bill to relieve againlt that ſuit, without ſetting 


forth matter of juriſdition. Hard. 160. 

If A. is outlawed at the ſuit of B. and lands in the 
poſſeflion of A. extended, and C. claims title to them, 
and pleads the inquilition, if C. will bring an eje&tment 
for them, it muſt be in this court, becauſe the King's 
revenue is concerned. Hard. 176. 

If A. hath title to lands under an extent of the Ex- 
chequer, for debts in aid, he muſt bring his eje&ment for 
| them in this court, and having brought his ejectment 
for them in the Common Pleas, upon motion he was 
ordered to proſecute here. Hard. 193. | | 

By the ſtat. 33 H. 8. cap. 39. the court of Exchequer 
has power to diicharge all debts and duties due to the 
King, upon any equity diſcloſed ; and it is by virtue of 
this act that they diſcharge recognizances; and it ſeems 
by the ſaid aft, they may diſcharge penal laws made 
before this ſtatute ; but all penal laws made after the 
ſtatute cannot be diſcharged, but muſt be compounded. 
Sav. 22. Hard. 334. : 

King Charles the Second having taken up ſums of 
money of the petitioners, ( bankeis) granted to them 
and their heirs, ſervant annuities chargeable upon the 
hereditary revenue of exciſe, given to the King by 12 


Car. 2. cap. 24 The barons held, that the remedy, by 


petition to the barons was a proper remedy, and judg- 
ment was given for the petitioners by the opinion of 3. 
But Letchmere B. held, that the King could not alien or 
charge this revenue, and that for leveral reaſons there 
mentioned. Freem. Rep. 331. pl. 413. Hill. 1691. in 
S:acc. upon the petition of H:rnbee, & af. 

There are three ſorts of privileges in the Exchequer, 
iſt, As debtor. 2dly, As accountant, - 3dly, As officer 
of the court, Againſt the fiſt of theſe, any man who 


But if the King extends Jands, as the lands of A. for 


. in Chancery, under the Great Seal. 
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hath a ſpecial privilege in another court, as an officer of 
the court, or an attorney, ſhall have his privilege, be- 
cauſe the privilege of a man as debtor is only a general 


privilege ; put if an accountant begins his ſuit here, no 
privilege ſhall) be allowed elſewhere, becauſe he has a ſpe- 


| cial privilege, by reaſon of his attendance, to pals his 


account, in which the King hath a particular concern z 
the ſame holds in an officer of the court; if he com- 
mences a ſuit here, no privilege in another court ſhall 
prevail againſt him, becauſe his attendance here is requi« 
lite, and his privilege here is attached firſt by commen+ 
cing his ſuit; but where the accountaat has finiſhed his 
account, and reduced it to a certainty, ſo that it is be- 
come a debt, then he hath only a privilege as a general 
debtor has; ſo a ſervant to an ofkcer or miniſter of the 
court, has no privilege againſt a privileged perſon elfe- 
where ; per cur. Hard. 365. Paſch. 16 Car. 2. in the 
Exchequer, Clapham v. Sir F. Lenthall, _ | 
Thomas Young Juſtice, ſued a bill in the Exchequer 
againſt the clerk of the Hanaper upon this account, and 
the defendant caſt /wperſedeas of the privilege of the 
Chancery, becauſe he was clerk of the Chancery ; and 
by all the Juſtices in the Exchequer-Chamber the ſuper= 
ſedeas ſhall not be allowed ; for every one who is ac+ 
countant ought to be attendant and preſent, and there he 
ſhall be ſued, for it is an advantage to the King that he 
{hall attend, and ſhall account; and accountant may 
have a bill againſt his debtor, and this is for the King's 
advantage, guod citius ſolvat regi; and if accountant be 
ſued in C. b. they ſhall ſend /uper/ſedeas to ſurceaſe ; and 
if he be ſued in B. KR. thoſe of the Exchequer ſhall ſhew 
the record that he is accountant, &c, and ſhall not have 
ſuperſedegs to the King; for the pleas there are coram 
rege, &c. and he ſhall be diſmiſled, and ſhall be ſued in 
the Excequer. Br. Privilege, pl. 25. cites 9 Ed. 4. 53. 
The plaintiff, as debtor to the King, and Treaſurer 
of the Navy, exhibited his bill in the Exchequer. The 
defendant pleaded his privilege, as one of the vix Clerks 
Hale Ch. B; and 
the court held, that a general privilege, as debtor, will _ 
not hold againſt a ſpecial privilege, but againſt a general 
privilege it will. Buta privilege as accountant will hold 
againſt a ſpecial privilege in another court, as officer of 


| the court, or otherwiſc, though it be not alleged that he 
| has entred upon his account; and in this caſe the plain- 


tiff, being 1 reaſurer to the Navy, is eo ip/o an accountant. 
Hard. 316. Mich. 14 Car. 2. in the Exchequer, Sir Geos 
Carteret v. Sir fFohn Maſjam. | 

An accountaat in the Exchequer to the King was ſued 
in B. R. and a baron of the Exchequer came into +the 
court and produced his book of accounts to the King, 
and that the detendant was one, and prayed the privilege 
of the court of Exchequer, and that the ſuit might be 
ſtayed. The court demanded of the ſecondary, what the 
courſe was in ſuch caſe, whether to grant it upon ſuch 


| bare averment of the baron, or that it ought to be pleaded 


and prayed by the parity ? Upon his informing the court 
that it had bcen ulually allowed without plea or prayer, 
it was granted accordingly, But J/illiams J. was ſtrongly 
againſt it, and faid, that there are many books wherein 
it was adjudged in point, that it ought to be upon the 
party's plea and prayer, and that without this the court 
cannot certainly know whether he be the ſame party for 
whom the privilege is prayed. 2 Bu:/. 36. 10 Fac. Anon. 
'The plaintiff being an accountant in the Exchequer, 
by bill there prayed to be relieved againſt a bond put in 
ſuit by defendanc in the petty-bag, by reaſon of his privi- 
lege as uſher of the Chancery. "The defendant pleaded 
his privilege as an officer of the court of Chancery, The 
court agreed, that when both parties are privileged, his 
privilege ſhall take place who lues hrit ; and that in this 
caſe the ſuit in equity to. be relieved againft the penalty 
of the bond is firtt attach'd here, and it is not the ſame 
ſuit with that at Common law, but diftinct from it. And 
it was further ſaid, that if both parties are privileged 
perſons, and the attendance of the one is more requiſite 
than of the other, (as in the principal caſe it is, the 
plaintiff here being an accountant in this court, and en- 
tred into his account, as by his bill is alleged, which can- 
not be completed by deputy or attorney) in fuch caſe his 
privilege 
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void, becauſe the exchange was not fully executed during 


the lives of the parties. Gr}. 868. | 
And this is agreeable to the reaſon of the Common law : 
for at the Common law if a man exchange lands, and the 
lands he receives in exchange. be evicted, he may repair 
to his own lands, and re-enter upon them, 
C. I4- 
By the 31 £1. c. 6. /. 8. If any incumbent of any 
benefice with cure of ſouls, ſhall corruptly reſrgn or ex- 
change the ſame; or corruptly take for or in any reſpect 
of the reſigning or exchanging the ſame, directly or indi- 
realy, any penſion, ſum ot money, or other benefit what- 
{vever ; as well the giver as the taker of any ſuch pen- 
ſion, ſum of money, or other benefit corruptly, ſhall loſe 
double the value of the ſum ſo given, taken or had; halt 
to the Queen, and half to him that ſhall ſue for the ſame 
in any of her Majeſty's courts of record. | 
Erchangers, Are thoſe that uſe to return money be- 
yond ſea, by bills of exchange, which by the {fat. 5. R. 2. 
- ought not to be done without the King's licence, See 
Eſlcombis. WR es 
Erchequer, (Scaccarium, from the French word E/che- 
quier, 1. abacus, tabula luforia) Signifizth the place or 
court of all receipts belonging to the crown. Polyd. 
Yirg. lib. 9. Hift. Ang. ſaith, that the true word in La- 
tin is /latarizm ; but it may with more probability be 
taken from the German word ſchatz, denoting as much 
as theſaurus or fiſcus. Camden, in his Britannia, pag. 
113. faith, that this court or office took the name from 
tabula ad quam aſſidebant, proving it out of Gervaſius 
Tilburienſis, the cloth which covered it being party-co- 
Joured or chequered, By the Grand Cuftumary, it is 
brought from the Normans, cap. 56. where it is thus 


deſcribed, The Exchequer is called an aſſembly of High | 


Fuſticiers, to whom it appertaineth to amend that which 
the bailiffs and other meaner juſticiers have evil done, 
and unadviſedly judged, and to do right to all men 
\ without delay, as from the Prince's mouth. Skene de 
werber. fignif. verb. Scaccarium, hath out of Paulus Ami- 


lius theſe words, Scaccarium dicitur quaſi flatarium, quod | 


homines ihi in jure ſiſtantur, vel quod fit ſtataria et per- 
-ennis curia cum cetera curie eſſent indiftive, nec loco nec 
tempore [tate, Alſo he addeth further, that it might be 
called Scaccarium @ ſimilitudine Indi Scaccorum, from the 
reſemblance it has to the game at Cheſs; many perſons 
meeting and pleading their cauſes there, as if they were 
fighting in an arrayed battle. And Smith deduces it from 
an old Saxon word, ſcata, ſignifying treaſure, whereof 
account is made in the Cheguer. This court conſiſteth, 
a5 it were, of two parts, whereof one dealeth eſpecially in 
the judicial hearing and deciding of all cauſes appertain- 
ing to the prince's coffers, anciently called Scaccarium 
computorum, as Ockham teſtihes in his Lucubrations. The 
other is called The receipt of the Exchequer, which is 
properly imployed in the receiving and paying money. 
Cramp. Fur. fol. 105. ſays, it is a court of record, 
wherein all cauſes touching the revenues of the crown 
are handled : the officers belonging to both theſe are men- 
tioned in Camden's Brit. cap. Tribuna/ia Anglig. The 
King's Exchequer now ſettled at JYeſtminſter, was in di- 
vers counties of J/ales. See 27 H. 8. cap. 5, 26. and 
4 par. Injt. fo. 10J. Cowell. | 
"The common derivation of the word Exchequer, is 
' from the old French word £Eſchequier, which ſignifies a 
_ cheſs-beard, or chequer-work ; and becauſe a cloth of that 
kind was Jaid upon the table, upon which the accoun- 
tants telled out the King's money, and ſet forth their ac- 
counts in the ſame artificial manner as is done in the 
Cofterer's account at this day, it was called "The Court 
of Exchequer. Maddox 109. Spelman's Gloff. tit, Scacc, 
Forteſcue on Monarchy 117, 118. 
It was formed trom the Exchequer in Normandy, 
which was a court of ſovereign juriſdiftion, and ſuper- 


Deg. þp. 1. 


W— 


M— 


intended all manner of complaints, by, and againſt the 


' ſherifls and bailiffs who exercifed an ordinary juriſdic- 


tion, and whoſe duty it was to gather the Duke's rents | 


in cach bailiwick, and to account for the fame in this 
great court; and as in the court of Normandy, the great 


officers of ftate ſat as judges ; ſo with us, before the di- | 
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vifion of the courts, the great miniſter, as the Ju/liciar, 
Conſtable, Seneſchal, Chancellor and Treaſurer, fat ir 
this court 3 but the Treaſurer uſuaily preſided, as beſt 
acquainted with all matters relating to the revenke, 
Maddox 109, See alſo for the antiquity of this court, 
and of its ſeveral officers and their duty, 4 [/?. 103. 
Sav. 48, 2 Inſt. 104, 105, 551. 

The court of Exchequer is an ancient court of re. 
cord, for all matters relating to the revenue of the crown, 
4 Inf.. 103. | 

| tn the Exchequer there are ſeven courts, 1. The court 
of Pleas. 2, The court of Accounts. 3. The court 
of Receipt. 4. The court of Exchequer-Chamber, be- 
ing the aflembly of all the judges of England, for matters 
in law. $5. The court of Kxchequer-Chimber: for er- 
rors in the court of Exchequer. 6. The court of Fx. 
chequer-Chamber, for errors in the King's Bench, +, 
The court of Equity in the Exchequer-Chamber, x, 
Bac. Abr. 597. | | LS 

By the ſtatute of Rutland, made xo Ed. x, «Ng 
plea ſhall be held in the Exchequer, unleſs it ſpecially 
concern the King or his miniſters; ” but it hath been 
doubted, whether this is an a&t of parliament, or an or- 
dinance only, made by the King for the better order of 
this court. Plow. 209, 4 ſnſt. 113. But 2 Inſt. 551. 
it is ſaid there is a writ in the Regiſter under title Brevia 
de Statut', which recites the words of this ſtatute ; and 
in the margin of the writ, Szatut' de Rutland is quoted ; 
ſo that without queſtion this ſtatute was made by autho- 
rity of parliament. And 4 Jv/t. 113. it is ſaid, it is 
entered in the parliament ro}ls, and ſee 8 Co. 20. But 


4 Inſt. 114. it is ſaid, the writ is founded upon the Com- 
mon law and cuſtom of the realm. | 


1. Of the juriſdiftion of the court of Exchequer, and what 
perſons ſhall have privilege of ſuit. _ x | 


2. Manner of proceeding in the Exchequer, and of diſputes 
between it and other courts. 


3. Statutes concerning the Exchequer. 


:" the Juriſdifion of the court of Excheguer, and what 
perſons ſhall have privilege of ſuit. 


The King's farmer may ſue one that detains from him 
part of the poſſeſſions that he hath from the King, out 
of which the farm is to be paid, by which he cannot pay 
his farm to the King. 1 Rol. Abr. 538. | | 

'The debtor of the King's debtor may ſue here by quo 
minus. 4 {nſt. 112. | | 

An Information for the Queen and party, upon the 
ſtatute of liveries, 8 £4. 4. cap. 2. was brought in the 
Exchequer, though by the expreſs words of the ſtatute it 
ought to be in the King's Bench, or Common Pleas, be- 
fore juſtices of the peace, &c. but the Exchequer is not 
mentioned ; and it was adjudged it lay in this court, be- 
caule the Queen was party, and there were no negative 
words, without which this being a ſuperior court ſhall 
have juriſdiction. Sav. 1 3+ Agard and Cavendiſh ad- 
judged. Cro. Eliz, 326. S. C. adjorn. Moor. 564. S: 
C. upon a writ of error iz Cam' Scacc', reverſed as to 
the informer ; for the penalty was given to him only 
that informed in the courts ſpecially named. 2 And. 
hs þ S. C. reverſed accordingly. 

f the King's farmer ſues in the Exchequer, againſt a 
perſon for detaining of tithes, parcel of the poſſeſſions to 
him leaſed in farm by the King, though the right of 
tithes comes in debate between them, yet the court ſhall 
not be ouſted of juriſdiction. 1. Rel. Abr. 538. | 

If F. S. be parſon impropriate of D. and B. vicar 
there, and the King patron of the vicarage, and there is 
a debate between the parſon and vicar for tithes, the ſuit 
for theſe tithes ought to be in the Exchequer, Lane 100. 
1 Rol. Abr. 538. S. C. ' 

If a copyholder of the King's manor be ſued in the 
eccleſiaſtical courts for tithes, upon a ſuggeſtion in Scac- 
cario,that he preſcribed to-pay a certain modus decimanadi, 
he ſhall have a prohibition there, and this modus ſhall be 
tried there. 1 Rol, Abr., 539. S. C: 
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If a man be amerced in the King's leet, and upon pro- 
ceſs out of the Exchequer the bailiff diſtrains him for 
the amercement, and he brings treſpaſs, he ought to bring 
this action of treſpaſs in the office of Pleas of the Ex- 
chequer ; for the bailiff levied it as an officcr of this 
court. Lane 55. 1 Rol. Abr. 539. 

If an erroneous judgment be given in a formedon in 
a copyhold court, in the county where the King is Lord, 
the party, againſt whom OO Is given, may ſue 
by petition or bill to the King in the court of Exche- 
quer-Chamber, in the nature of a writ of falſe judg- 
ment, for the reverſal of this judgment ; for as in the 
court of a common perſon, the proper ſuit for reverſal 
thereof is to the Lord, by petition; ſo it his here to the 
King ; and the Exchequer-Chamber, is the more proper 
to ſue to the King by petition than the Chancery, be- 
cauſe it concerns the King's manor, 1 Rel. Abr. 539. 
Lane 98. 8. C. | 

An action of falſe impriſonment, or other ation, may 
be brought againſt the under-ſheriff, in the Exchequer, 
though the ſheriff be the officer of the court, for the court 
takes notice of the under-ſheriff alſo. 1 Rol. Abr. 539. 

If A. holds lands of the King by fealty and rent, and 
makes a leaſe thereof for years to B. and C, pretends a 
prior leaſe to him by 4. though there is a rent iſſuing 
out of thoſe lands to the King, yet neither B. nor C. 
can ſue in this court by any privilege, in reſpe& of the 
rent ; for that the King can have no prejudice or benefit 
thereby; for whether B. or C. prevails the rent muſt be 
paid. 4 Int. 118. Bro 
But if the King extends lands, as the lands of . for 
the debt of A. and leaſes the ſame to B. for years, re- 
ſerving rent, and C, pretends that A. had nothing in the 
land, but that he was ſeiſed thereof, &c. this is within 
the privilege of the court; for if C. prevails the King 
loſes his rent. 4 1}. 118. 

If the King leaſes to A. for years, rendring rent, the 
King may diſtrain in all other the lands of 4. for his 
rent, yet A. hath no privilege for his other lands, to 
bring them within the juriſdiction of this court, 4 nf. 
I19. 

if a man files a croſs bill in this court, he need not 
intitle himſelf to the juriſdiction of the court, becauſe 
the croſs bill is grounded upon another bill in court. 
Hard. 160. | 

So if a man be ſued in the office of Pleas, he may have 
an Engliſh bill to relieve againſt that ſuit, without ſetting 
forth matter of juriſdiftion. Hard. 160, 

If A. is outlawed at the ſuit of B. and lands in the 
poſſeflion of A. extended, and C. claims title to them, 
and pleads the inquiſition, if C. will bring an eje&ment 
for them, it muſt be- in this court, becauſe the King's 
revenue is concerned. ard. 176. 

If A. hath title to lands under an extent of the Ex- 
chequer, for debts in aid, he mult bring his ejeE&meat for 
them in this court, and having brought his ejectment 
for them in the Common Pleas, upon motion he was 
ordered to proſecute here. Hard. 193. 

By the ſtat. 33 H. 8. cap. 39. the court of Exchequer 
has power to diſcharge all debts and duties due to the 
King, upon any equity diſcloſed ; and it is by virtue of 
this act that they diſcharge recognizances ; and it ſeems 
| by the ſaid aft, they may diſcharge penal laws made 
before this ſtatute; but all penal laws made after the 
ſtatute cannot be diſcharged, but muſt be compounded. 
Sav. 22. Hard. 334. ; 

King Charles the Second having taken up ſums of 
money of the petitioners, ( bankers) granted to them 
and their heirs, ſervant annuities chargeable upon the 
hereditary revenue of exciſe, given to the King by 12 
Car. 2. cap. 24. The barons held, that the remedy, by 
petition to the barons was a proper remedy, and judg- 
ment was given for the petitioners by the opinion of 3. 
But Letchmere B. held, that the King could not alien or 
charge this revenue, and that for leveral reaſons there 
mentioned, Freem, Rep. 331. pl. 413. Hill, 1691. mm 
Scacc. upon the petition of H:rnbee. & ar. 

There are three ſorts of privileges in the Exchequer, 
iſt, As debtor. 2dly, As accountant, * 3dly, As officer 
of the court, Againſt the fuſt of theſe, any man who 


EX. 


hath a ſpecial privilege in another court, as an officer cf 
the court, or an attorney, ſhall have his privilege, be- 
cauſe the privilege of a man as debtor is only a general 
privilege ; put if an accountant begins his ſuit here, no 
privilege ſhall be allowed elſewhere, becauſe he has a ſpe- 
ctal privilege, by reaſon of his attendance, to pals his 
account, in which the King hath a particular concern z 
the fame holds in an officer of the court; if he com- 
mences a ſuit here, no privilege in another court ſhall 
prevail againſt him, becaule his attendance here is requi= 
lite, and his privilege here is attached firſt by commen+ 
cing his ſuit; but where the accountaat has finiſhed his 
account, and reduced it to a certainty, ſo that it is be- 
come a debt, then he hath only a privilege as a general 
debtor has; ſo a ſervant to an officer or miniſter of the 
court, has no privilege againſt a privileged perſon elſe - 
where; per cur, Hard. 365. Paſch. 16 Car. 2, in the 
Exchequer, Clapham v. Sir 'f. Lenthall, 

Thomas Young Juſtice, ſued a bill in the Exchequer 
againſt the clerk of the Hanaper upon this account, and 
the defendant caſt ſwperſedeas of the privilege of the 
Chancery, becauſe he was clerk of the Chancery ; and 
by all the Juſtices in the Exchequer-Chamber the ſuper- 
ſedeas ſhall not be allowed ; for every one who is ac+ 
countant ought to be attendant and preſent, and there he 
ſhall be ſued, for it is an advantage to the King that he 
ſhall attend, and ſhall account; and accountant may 
have a bill againſt his debtor, and this is for the King's 
advantage, guod citius {ove regt; and if accountant be- 
ſued in C. b. they ſhall ſend /uper/edeas to ſurceaſe ; and 
if he be ſued in Þ. KR. thoſe of the Exchequer ſhall ſhew 
the record that he is accountant, &c, and ſhall not have 
ſuperſedes to the King; for the pleas there are corant 
rege, &c. and he ſhall be diſmiſled, and ſhall be ſued in 
the Excequer, Br. Privilege, pl. 25. cites 9 Ed. 4. 53. 

The plaintiff, as debtor to the King, and Treaſurer 
of the Navy, exhibited his bill in the Exchequer. The 
defendant pleaded his privilege, as one of the Six Clerks 
in Chancery, under the Great Seal, Hale Ch. B: and 
the court held, that a general privilege, as debtor, will 


' not hold againſt a ſpecial privilege, but againſt a general, 


privilege it will, Buta privilege as accountant will hold 
againſt a ſpecial privilege in another court, as officer of 
the court, or otherwiſe, though it be not alleged that he 
has entred upon his account; and in this caſe the plain- 
tiff, being 1 reaſurer to the Navy, is eo ip/o an accountant. 
Hard. 316. Mich. 14 Gar. 2. in the Exchequer, Sir Geo« 
Carteret v. Sir fobhn Maſjam. 


An accountaat in the Exchequer to the King was ſued 


' in B. R. and a baron of the Exchequer came into :the 


court and produced his book of accounts to the King, 
and that the detendant was one, and prayed the privilege 
of the court of Exchequer, and that the ſuit might be 
ſtayed. The court demanded of the ſecondary, what the 
courle was in ſuch caſe, whether to grant it upon ſuch 
bare averment of the baron, or that it ought to be pleaded 
and prayed by the paity ? Upon his informing the court 


| that it had bcen uſually allowed without plea or prayer, 


it was granted accordingly, But J/illiams J. was ſtrongly 
againſt it, and faid, that there are many books whereia 
it was adjudged in point, that it ought to be upon the 
party's plea and prayer, and that without this the court 
cannot certainly know whether he be the ſame party for + 
whom the privilege is prayed. 2 Bu/l. 36. 10 Fac. Anon. 
 Theplaintiff being an accountant in the Exchequer, 
by bill there prayed to be relieved againſt a bond put in 
ſuit by defendanc in the petty-bag, by reaſon of his privi- 
lege as uſher of the Chancery. The defendant pleaded 
his privilege as an officer of the court of Chancery, The 
court agreed, that when both parties are privileged, his 
privilege ſhall take place who ſues firit; and that in this 
caſe the ſuit in equity to be relieved againft the penalty 
of the bond is firlt attach'd here, and it is not the ſame 
ſuit with that at Common law, but diſtinct from it. And 
it was further ſaid, that if both parties are privileged 
perſons, and the attendance of the one is more requilite 
than of the other, (as in the principal caſe it is, the 
plaintiff here being an accountant in this court, and en- 
tred into his account, as by his bill is alleged, which can- 
n9t be completed by deputy or attorney) in ſuch caſe his 

privilege 
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privilege ſhall be allowed who has moſt cauſe of privilege z 
& adjornatur. But at another day the plea was over- 


ruled, and an injunction granted till anſwer. Hard, 117. 
pl. 2. Trin, 1658. Baker v. Lenthall, | 


2. Manner of proceeding in the Exchequer, .and of diſputes 


bettveen it and other courts. 


If prohibited goods were ſeized, and proclamation 


made according to the courſe of the court, the owner 
ſhall not have them delivered unto him upon ſecurity, 
without putting in a plea, ſhewing cauſe why he ſhould 
have them, Sav. 10. 

Before the ſtat. 5. R. 2. ſo great care was taken of the 
King's revenue, that no man might ſue or plead for 
their diſcharge of any debt, account or demand in this 
court, without expreſs command, or letter of the Great 
ſeal. 4 Infl. 110. | 


clared illegal, and ordained, that the barons ſhould have 
power to hear every anſwer of every demand in this 
court : ſo that every perſon, &c. may plead, ſue, &c, 
without ſuing any writ or other commandment, 4 {nff, 
IO. | 

: In caſe of an outlawry, it is the courſf of the Exche- 
quer, to prefer an information in nature of a trover and 
converſion, againſt him that hath the goods of the party 
outlawed. 1 ed. go. | 

A cauſe had been heard in the Exchequer where two 
ſeveral trials had been direQed, viz. will or no will, and 
a verdict was for the plaintiff in both ; and yet the Chief 
Baron diſmiſſed the bill there, but without prejudice in 


law or equity. It was argued that thoſe words without | 


Prejudice in law or equity, muſt be underſtood to hinder 


the plaintiff from ſeeking relief in any other court of law | 


or equity. And the court conceived accordingly, and 
ordered that the plaintiff who had brought an original 
bill in Chancery for the ſame matters, and to examine 
- witneſſes in order thereto in perpetuam ret memoriam, 
might examine any witneſſes not examined in the Ex- 
chequer ; and as to matters examined unto there, he 
might examine the ſame witneſſes de bene eſſe, and how 
far thoſe de bene eſſe ſhould be uſed, the court would con- 
fider. Chan, Caſes 155. Hill. 21 & 22. Car. 2. Anon. 
A bill was exhibited in Chancery, concerning tithes 
and bounds of a pariſh, which proceeded to anſwer and 
replication. Then he exhibited another bill in the Ex- 
chequer, and there witneſſes were examined, and now 
proceeds again in Chancery, and replies. The defen- 
dant pleaded the proceedings and examination in the Ex- 
chequer, and ruled good as to examination of the ſame 
matters, which, being examined to there, were not exa- 
mined in Chancery. Chan, Coſes 233. Trin. 26 Car. 2. 
e King v. Brownlow, | | 
wht we Sos exhibits a bill to redeem in the Exchequer ; 
the defendant there ſhall be at liberty to exhibit a bill to 
forecloſe in Chancery, and the pendency of a former ſuit 
is no plea, though it was inſiſted that this was only in 
nature of a croſs bill to that in the Exchequer, which 
the now plaintiff might have exhibited there, and then 
one account of the profits would have ſerved all, and it 
was vexatious in the- plaintiff to bring the ſame matter in 
iſſue in another court at the ſame time ; and if the deputy 
remembrancer in the Exchequer ſhould take the account 
one way, and a maſter here ſhould take it another, it 
would breed confuſion ; and if this court ſhould be of an 
opinion, that there ought to be no redemption, and the 
Exchequer ſhould decree a redemption, the juriſdictions 
would claſh ; and therefore, to avoid theſe inconvenien- 
ces, priority of ſuit ought to give juriſdiction to the 
Exchequer. Lord Keeper declared his opinion to be, that 
in any caſe if the mortgagor exhibited a bill to redeem in 
the Exch<quer, that the defendant there ſhould be at 1i- 
berty to exhibit to forecloſe in his court; and over- 
ruled the plea, and ordered the defendant to pay coſts. 
Vern. 220. pl. 219. Hill. 1683. Earl of Newburg v. 
Wren. : | ; 
Aſignees under a commiſſion of bankruptcy bring a 
bill for on account againſt ſome perſons who had ſeized 


But by ſtat. 5 R. 2. cap. 9. This practice was de--, 
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the bankrupt's eſtate by virtue of three extents, one for 
the King, and the other two were extents in aid bill dif. 
miſſed, the matter being properly cogniſable in the court 
of Exchequer, which is the King's court of revenue, 
2 Vern. 426. pl. 387. Paſch 1701. Brown and Sandys y. 


. Trant and Bridges & ab, 


The court of Chancery will not examine the quantum 
of the King's debt, nor how far extents ſued out are ne- 
ceſlary, 2 Vern. 426, pl. 387. Paſch. 1101, in caſe of 
Brown and Saridys v. Trant and Bridges & al. 

A ſuit in Chancery was againſt ſeveral defendants, 
one of the defendants died, the ſurvivors pleaded the pri. 
vilege of the Exchequer. But becauſe this ſuit was joint 
at firſt againſt the deceaſed and others, and any thing ap- 
pearing he had no privilege in the Exchequer, ſo that 
the court of Chancery being lawfully poſſefled of the 
plea, his death ought not to give any more privilege to 
the other defendants to draw the cauſe from this court 
than they ſhould have had at the beginning, or while he 
lived ; and therefore his lordſhip did adjudge the defen- 
dant's bill in this court. 1 Chan. R. 69, 70. 9 Car. 1, 
Lake v. Phillips. See 4 Inſt. 103 to 117, 


3. Statutes concerning the Exchequer. 
The order of accounting there, Stat. de Scaccario, $1 


« J- ft. 5. 

The King fhall affign three ſurveyors to extend the 
eſcheats, 51 H. 3-f.5./.4 * 

The collector of the cuſtoms when to account, 51 7, 
3. /t. 5. ſedi. 6. 

The officers reſtrained as to appointing deputies, St. 
de Scac, 51 H. 3.fl. 5. ſeo & 8. 

Eftreats of fires and amerciaments ſhall be delivered 
into the Exchequer every year, 51 H. 3. fl. 5. ſed. 10. 
22 & 23 Car. 2. c. 22. | K 

The ſummons of the Exchequer ſhall be ſhewn gratis. 
St. Wefim. 1. 3 Ed. 1. c. 19, © | 

Directions tor writing the rolls of ſheriffs accounts, 
St. Rutl. 10 E4. 1. | 

Writs of ſecunda ſuperoneratione and re diſſeiſin ſhall be 
inrolled, and a tranſcript ſent into the Exchequer, St, 


Wein. 2. 13 Ed. 1.c. 8. | 


One baron and one clerk to be ſent into every county 
once 2 year, to inroll the payment of debts, 27 Ed. 1. /t. 
I« 6:2; | 

The Common Pleas ſhall not be held in the Exche- 
quer, Art. ſuper Cart. 28 Ed. 1. ſt. 3. c. 4. 

The King's clerks employed in the Exchequer ſhall 
not be compelled to reſidence, Art, Cler, 9 Ed. 2. ſt. 1. 
c..8, | 

Juſtices of afliſe, &c, ſhall ſend their records to the 
Exchequer every year, 9 Ed. 3. ſt. 1.c. 5. 

The duty of the barons, 20 Ed. 3. c. 2. 

A clerk of the remembrance ſhall fit above the clerk 
of the pipe to imbreviate the diſcharges of the King's 
debtors, 37 Ed. 3. c. 4. 

Penalty on clerks of the Exchequer making out pro- 
ceſs for a debt paid, 1 R. 2. c. 5. 

The barons ſhall admit any one to plead in diſcharge 
without privy ſeal, 5 R. 2. /2. 1. cap. 10, | 

The covenants of perſons retained in the King's ſer- 
vice, ſhall be ſent into the Exchequer in order to be al- 
lowed their accounts, 5 R. 2. /t. 1. c. 11, 


Accounts in the Exchequer ſhall be more ſpeedily de- 


termined, 5 R.2./t.1. c. 12. 


Two clerks ſhall be aſfigned to make parcels of ac- 
counts, 5 R. 2. /t. 1.c. 13. DIE 

Accounts of aichi/ſhall be put out. 5 R. 2. /t. 1. c. 14. 

The clerk of the pipe and the remembrancers ſhall 
every term execute all privy ſeals of diſcharge, and tranſ- 
mit ſchedules of the diſcharges to each other, 5 R. 2. /t, 
I. c. 15. | 

Oar judgment of Jivery certified, the remembrancer 
ſhall indorſe a diſcharge on the mittimus, 5 R. 2. /t. 1. 
c. 16. | | 

The fees of the clerks for commiſſions and ni/i prius, 
5 Re. 2. /t. I. 17. 


No 


_- Alteration of 


. ſ- 166. 
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No bond ſhall be taken for the King's debt in double 
the ſum, 13 R. 2. /f. 1. c. 14. | 
Commiſlions to inquire into accounts paſſed in the 


\ Exchequer, 6 H. 4. c. 3- 


How rolls of eftreats are to be made, 7 H. 4. c. 3. 
Certain fees limited, and extortions prohibited, 33 ZH. 6. 


"OO 

Penalty on officers of the Exchequer refuſing inquiſ- 
tions returnable there, 1 H. 8. c.8./: 4. 

The authorities of the court of Augmentations, &c. 
which have ſince been united to the Exchequer, 33 H.8. 


F3 39. 56, &c, 


he duty and fees of the auditors and receivers, 33 | 


H. $. c. 39- {- 67, &c. 

Coufirmation of certain orders for the limiting of fees, 
and regulating the iſſuing of proceſs, 1 Fac. 1. c. 26, 

Suits on the act of navigation may be proſecuted in the 
Exchequer, 13 & 14 Car. 2. c. 11. ſed. 28, 

No writ of delivery ſhall be granted ut of the Exche- 


guer, without ſecurity, 13 & 14 Car. 2. c. II. /f. 30. 


All ſeizures and inquiſitions, returned, to be certified 
to the ingroſler of the great roll before the firſt day of the 
next term, &c. 13 & 14 Car. 2. c. II. /. 4. 

For affigning of orders, 19 Car. 2. c. 12. 

Penalty on not paying money into the Exchequer in due 
time, 20 Car. 2.c. 2. 9 & 10 VF. 3. c. 44. /. 42. 


Rules for paying certain monies into the Exchequer, 1 


FW. & Mar. /t.2.c. 1. : 5 

Regulations for receiving and paying money at the Ex- 
chequer, 8 & 9g IW. 3.c. 28. 

he duty of the tellers, auditors, and of the talley- 

office regulated, 8 & 9 I/. 3.c. 28. 10& 117, 3.c. 
22. /þ. I 4: ; 

Penalty on officers of the Exchequer not keeping an ac- 
count of all monies appropriated to the bank, 8 & 9 /7. 3. 
c. 20. f. 37 


New bills may be made forth at the Exchequer, in lieu 


f thoſe filled up with indorſements,_g 7. 3. c. 3. /. 3. 

Eſtabliſhment of the Exchequer in Scotland, 6 Ann. 
Co 20. | | 
Whitſuntide and Lammas terms for the 
court of Exchequer in Scotland, 7 Ann. c. 15. 

Earl of Ranelagh's aflignments declared good, 5 Geo, 1. 
& +8. | | | 
Ro alations for the indorſing of orders, 9 Geo. T. c. 12. 


Officers indemnified for money ſtolen out of the £x-_ 


chequer, 2 Geo. 2. c. 6. 
"The aG& that proceedings ſhall be entred in Englih not 
to affe the receipt of Exchequer, 6 Ges. 2. c. 6. 


.A million charged on duties on licences, &c. 16 Geo, 
2.C. 12. 


Fees on ni/i prius records iſſuing out of Exchequer, 23 
Geo. 2. c. 26. /. 10. | 

Clauſes in the land-tax act relating to Exchequer bills 
extended to the malt-tax at, Jo Geo. 2. c. 4. /. 34+ 

Exchequer bills, Statutes for eirculating Exchequer 
bills, 5 Ann. c. 13- 6 Ann. c. 32, 12 Ann./fl. 1.c. 11. 
6 Geo. 1. c. 2. ſ. 8. 6 Geo. 1.c. 4. f. 69, &c. 8 Geo, 1. 
£. 20. 1I1I Geo, I. c. 17. 12 Geo. I. Gt 2. f. 29, &c. 
13 Ges, I. c.7.f. 15. 3 Geo. 2. c. 16, 


* Ga: #: 2-6 20; 
1 Geo. I;.c. 8.:/- 23: 


And for payment of thoſe loſt, 
8 Geo. 1.c. 2. /. 34 


c. 7. ſ. 36. 14 Geo. 2. c. 4I. f. 16, 30 Geo. 2. c 3. 
2 Geo. 3. Cc. 9. | 
Two millions to be raiſed by Exchequer bills, 33 Geo 2. 
C, I. | | 

Loans to be taken at Exchequer for a million, 33 Gee. 
2, c. 18. 

Loan for making up the deficiencies of the year 1760, 
33 Geo. 2. Cc. 21. 

Loan for 1,500,0007. 33 Geo. 2. c. 23+ 

Loan for 1,762,4-00/. 1 Geo. 3. c. 18. 


Loan for 1,000,000/. out of next ſupplies, or ſinking. 


fund, 1 Geo. 3. c. 19. | 

Loan for 1,500,000/ for diſcharging navy debt, 1 
Geo. 3. c. 20. | 

Vor. 1. 


30 Geo, 2.6. 3. 


12 Geo. I. Cc. 4. f. 65. 13 Geo. 1. 


| 


fund, 2 Geo, J. ©. 34 


1-12 Car: 2.66: 24+:/6-: 346 


| 
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Loan for 1,500,000). for diſcharging navy debt; 4 
Geo. J: C 7. 
Loan for 1,009,2171. 2s, 84. 2 Geo. 3.c. 3J 
Loan for 1,000,000/. out of next ſupplies or. ſinking 


Loan for 1,800,000), out of next ſupplies or ſinking 
fund, 3 Geo. 3. c. 17. | 


Tallies of loan to be ſtruck for 2,000,000. iſſuing out 


of ſinking fund, 3 Gee. 3. c. 18. 

Proviſion for the more eaſy diſcharge of recognizances 
eſtreated into the Exchequer, 4 Geo. 3. c. 10. 

Loan of 2,000,0001. for 1764, 4 Geo. 3. c. 13, 

Treaſury impowered to iſſue Exchequer bills for 
800,000/. to be paid out of firſt ſupplies, or out of 
ſinking fund, 4 Geo. 3. c. 23. 

Loan for 800,000/. 5 Geo. 3. c. 19% 

Etciſe, Is a charge or impoſition laid upon beer, ale, 


| cyder, and other liquors, within the kingdom of England, 


Iales, and Berwick, by an a& of parliament made 12 
Car. 2. cap. 23. during the King's life, and according to 
the rates in the ſaid at mentioned, 

Brewers to make their entries once a month, 12 Car. 2, 
6. 243/18. 

Thirty-ſix gallons to be reckoned to a barrel of beer, 
and Fr O0ny gallons to a barrel of ale, 12 Car. 2. c. 
SH. 8. 

Duties on foreign liquors to be paid by the importer, 

. I5 Car. 2+ c. 11, f. 17, 
22 &'23-Car. 2.6.5. f,9 -- 

Oaths of officers of exciſe, 12 Car. 2.c. 23. /. 33. 

Loos hereditary exciſe granted, 12 Car, 2. & 24. + 
I5,: &c, 

Brewers muſt give notice of their brewing veſſels. r5 
Car. 2. c. 11. 


The commiſſioners ſhall not take the exciſe to far mz 


"15 Gar.:2.c 231. f. 2. 


Exciſe officers to be kept in the market-towns, 15 Car. 
2. Ca II. |. 20, , ; 


Hours for carrying out beer, 15 Car. 2. c. 11: fe IT. 


Brewers ſhall not mingle ſtrong worts with ſmall, 15 


Coy. 2, c.11.f. 12. 2 & 23 Car. 2. 5. /. 11. 
Penalty of bribing an exciſeman, 15 Car. 2. c. It. 


/« 16. 


DireQion* ©: landing exciſcable liquors imported, 15 
Car. 2. c. 11. f. 17 


Where appellant to have coſts, r5 Car, 2.c. 11. /. 19 
it 


Exemption of colleges in univer 
EI. fo 21..--- 

Powers of commiſſioners 
I7 Car. 2. c. 4. | | 
_ Additional excifes now expired, 22 & 23 Car. 2. c. 5. 
29 Cer, 2.c. 2 3W.& M.c1. 1W.& M.c. 24. 
21. & Mt. 2.6. 3. & c..10. 3 W. &.M. ct. 
S5W.&S M.c.7. 7 8W.3.c. 30. 

Allowance for waſte, 22 & 23 Car. 2. c. 5. /. 3 

Juſtices or commiſſioners may mitigate fines, 22 & 
2.3 Car. 2. 5: /. 8. | | 

Lending the uſe of a brewhouſe prohibited, 22 & 23 
Car. 2. c. 5. ſ. 10. nag 


ies, I5 Car.-2. 


given to the farmers, 16 & 


Retailer of ale not to mix ſtrong and ſmall beer toge-_ 


ther after the gage is taken, 22 & 23 Car. 2. c. 5. /. I. 
7 WW. g.c. 30. 

Certioraries not to be allowed on proceedings on the 
exciſe law, 22 & 23 Car. 2.c. 5. ſ.14. 

In the country, thirty-four gallons to be reckoned a 
barrel of beer or ale, 1 Y. & Ir hs I. c. 24. fo 5. 

Brewer not diſcharged of miſ-entry unleſs he ſhews the 


beer, 1 //.& M. fe. 1. c. 24. /. 10. | 
W.& M. fl. 1. c. 


. Penalty on officers taking fees, 1 

Informations againſt brewers to be exhibited within 
three months, 1 /Y. & MM. c. 24. [. 16, 

The exciſe granted to King W/lliam and Queen Mary, 
a. &f M. 6-2. | 

Additional exciſe granted, 4 JY. & M.c.3. 5 W.& 
AM. c. 2. ſf.10. 4 Ann.c. 6. [. 6. 

Theſe duties are made perpetual, and the ſurplus appro- 
priated to the aggregate fund, 1 Geo, I, c. 12. | 

9 Q The 
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The duties granted by 4 Ann. c. 6. are charged. with 
annuities ; and by 6 Gez. 1. c. 4. South-Sea company are 
impowered to purchaſe annuities. | | 

Notes of gages to be left with the brewer, 5 77”. & 1. 
"6.20. /. 49. 7& 8. 3.c. 30./- 46-:- 

Powers and directions for preventing the concealment 
of liquors ſubjeR to exciſe, 7 & 8 IF. 3. c 3. 

Commiſſioners or juſtices may ſummon witnefles, 
T& BW. 3. c. 30. f. 24. RN 

Officers may break open brewhouſes to ſearch for pri - 
vate tons, &c. 7 & 8 IF. 3. c. 3o. f. 27. | 

Inferior offices to continue though commiſſioners die, 
1& 8H. 4. co 43. /. 30. | 

Brewers to make declaration of party guiles, 8 & 9g 
IF..+..29- | 

Penalties on concealed veſſels, 8 & g IF. 3. c. 19. /[. 4. 

The duties on vinegar and low wines leflened, x0 & 
12 5. 3. 6 21: | 


Informations to be brought within three months, 12 


I. 3 © 1t: /-19- 

T he weekly ſum of 3700). to be paid out of the ex- 
Ciſe revenue as a fund, 12 & 13. 3. c. 12. 

T his weekly charge made perpetual by 1 Geo. 1. Pf. 1. 


c. I. and the annuities granted upon it ſubſcribed into 
the South Sea fund, © Geo. I.c. 4. + | 


The excife charged with three per cent, on the banker's 


debt; 12 F#.:3.. c.-12. + 15; | . 
_ Great part of this debt was ſubſcribed for annuities up- 
on general fund, purſuant to 3 Geo. 1. c. 7. pies 
Additional exciſe granted, 8 Ann. c. 7. ” 
The duties laid by 8 Ann. c. 7. made perpetual by the 
Scuth Sea aft, 6 Geo. I. c 4. | 
___ Commiſſioners and officers to be ſworn, 10 Ann. c. 
19. /. 122. 10 Ann. c. 96. /. 75. 
ertain duties put under the management of commi(ſ- 
fieners of exciſe, 12 Ann. fl. 2.c. 9. . 11. 
Penalty of obſtructing exciſe officers, 6 Geo. I. c. 21, 


Exciſe officers may ſearch ſhips for brandy and exciſe- 
able liquors, 11 Geo. 1. c. 30. | 
May by warrant ſearch houſes, 11 Geo. I. c. 3o. /. 2. 
Rules for taking out permits, 11 Geo. r. c. 30. /. 10. 
Penalty on a conſtable refuſing to afliſt an officer, 11 
| Geo. 1. c. 30. |. 31. 
| Proof to be admitted of an officer's authority without 
producing his deputation, 11 Geo. I. c. JO. /. 32. 
| Penalty on offering to corrupt an officer, 11 Geo, 1 
0. /. 40. | 
Le nal for the commiſſioners of cuſtoms and exciſe 


to proceed upon ſeizures of tea, coffee, and exciſeable li- | 


quors, 12 Geo. I. c. 28. | : 
Officers not ſubje& to penalty for not leaving a copy 
_ of their charge, unleſs requeſted in writing, 12 Geo, 1. 
c. 28. /. 30. | 
Right of appeal confirmed, 1 Geo. 2. c. 16. /. 3. 
— Three commiſſoners impowered to aft, 1 Ges. 
' 30. þ 4 7 | 
owers granted to the commiſſioners with reſpe& to 
retailers of ſpirituous liquors, 9 Geo. 2. c. 23. f. 4. &c. 
The duty on ſweets leſſened, 10 Geo. 2, c. 17. 
DireCtions for preventing frauds in dealers in exciſe- 
able goods, 18 Geo. 2. c. 26, /. 8. | 
Offenders in one juriſdiction may be proſecuted in an- 
other, 18 Geo. 2.c. 26. ſc 13. 
Puniſhment of perſons going armed in defiance of laws 
of exciſe, 19 Geo. 2. c. 34+ 
Offences againſt exciſe laws and monies ariſing from 
exciſe, excepted out of general pardon, 20 Geo, 2. c. 52. 
. 28, 39. 
h Ofich hours of attendance altered, 23 Geo. 2. c. 26. 
« 12, | 
þ Summons left at offenders houſes to be deemed legal 
notice, 32 Geo. 2. c, 17. 


2. Co 


Officers of exciſe may ſeize forfeited veſſels, 33 Geo. | 


2: 9-. /. 10. 
Additional exciſe granted, 1 Geo, 3.c. 7. /. 1. 
For other matters, fee the ſeveral forts of 


exciſeable 
2044s, 


. | 024. 


| 


| within Northumberland. Stat. 14 Eliz. c. 13. | 


| as 
flagnum de piſcaria & molendinga de IV aderhalla, 


. obedience. 
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Ethamlhire and Tindal, Proceſs how to iflue 
againſt perſons of the franchiſes of Exhamſhire, & 
committing murder, &c. 2 Hen. 5. /t. x. c. $:.9 
Hen. 5. fl. 1. c. 7. Exham and Exhamſhire ſhall be P 

Ercluta, A Qluice for water dammed or pent up.— 
Et ripam Saverne in ferefla ſua ad tenendam excluſam pi/. 
carice vel molendini de Ettona, Cart. H. 1. in Mon. 
Angl. tom. 1. Excluſagium is of the ſame import, 

Dedi in puram eleemoſynam excluſagium & 
Mon. 
Anglican. tom. 1. pag. 398, And ncaier to our pre- 
ſent Engliſh, fuſagium.——£x dons Richardi filii Luce 
fluſagium unum ſuper terram ſuam ad molendinum mina- 
chorum fullericum, Ib. p. 868. | 

Erlulſagium, Was a payment due to the lord for 
the benefit of having a fluce. Et du» milendina in eodem 
manerio cum aquis excluſagiis, &c, Mon. 1 tom. 398, 


| $87. 


Ercommengement, In ſtat. 23 Hen. 8, cap. 3. is 
in law French, the ſame with exc:mmunication in Engliſh, 

Ercommunication, Is an eccleſiaſtical cenſure, 
whereby the perſon againſt whom it is pronounced is for 
the time caſt out of the communion of the church. Ged. 
624. And it is of two kinds, the lefler and the greater : 
The lefler excommunication is, the depriving the offen- 
der of the uſe of the ſacraments and divine worſhip ; 
and this ſentence is paſſed by judges eccleſiaſtical, on ſuch 
perſons as are guilty of obſtinacy or diſobedience, in not 
appearing upon a citation, or not ſubmitting to penance, 
or other injunctions of the court, The greater excom- 
munication is that whereby men are deprived, not only 
of the ſacraments, and the benefit of divine offices, but 
of the ſociety and converſation of the faithful. 'Feh/. 
168. | 

Excommunication is divided into the greater and leſ- 
ſer ; the greater excludes a man from the communion of 
the faithful, as well as of the ſacraments ; the lefler ex- 


| cludes a man from the communion of the ſacraments 


only ; but they both equally diſable the perſoun fron 
bringing any aQtion, &c. Co. Lit. 134. 
Excommunication is the higheſt eccleſiaſtical cenſure 
which can be pronounced by a ſpiritual judge againſt a 
chriſtian, for thereby he is excluded from the body of 


| the church, and diſabled to bring any action, or ſue any 


perſon in the Common law courts, Co. Lit. 133. Godvl. 

By the 33d article of the church of England, that per- 
ſon, which by open denunciation of the church is rightly 
cut off from the unity of the church, and excommu- 
nicated, ought to be taken of the whole multitude of the 
faithful as*an heathen and publican, until he be openly re- 
conciled by penance, and received into the church by a 
judge that hath authority thereunto. Gb. Cod. 1095-6. 
It was uſed by way of puniſhment only for great 


and heinous crimes, according to the rule in the Refor- 


matio Legum, fol. 80. Non debet excommunicatio minutis in 
deliflis werſari, ſed ad horribilium criminum atracitatem 
admovenaa eſt, in quibus eccleſia graviſſimam infamiam ſuſ- 
tinet, vel quod illis evertatur religio, vel guod bani mores 
pervertuntur, But now the frequent uſe of excommu- 


| nication is in caſes of contumacy, for not ring or 


diſobeying of ſentences, though in the ſmalleſt matters, 
and thoſe oft-times of a civil nature, which is one of the 
principal means of bringing a contempt upon it, and yet 
is the only way which the ſpiritual court has to inforce 
G1b. Cod, 1095. 


I. In what caſes the ſpiritual court may excommunicatez 


and where a perſon ſhall be ſaid to be iplo facto excommu-=- 
nicated, 


2. By whom excommunication is to be pronounced and 


certified, and of the diſabilities of the perſon excommuni= 
cated. 


3. Of the proceedings on the writ of excommunicato 
capiendo, beth at Common law, and by flat. 5 Eliz. and 
of abſolving and afſoiling a perſon excommunicated, | 

| F., #! 
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1. In whet caſes the F ag] court may excommunicate, 
end where a perſon ſhall be ſaid to be ipſo fatto excommu- 
nicated. By | 


It ſeems agreed, that where-ever the ſpiritual court 
hath juriſdiction in any cauſe, and the party refuſes to 
appear to their citation, or after ſentence, being admo- 
niſhed, to obey their decree, that h+ may be excommu- 
nicated. 1 Rel. Abr. 883. 12 Co. 76. 

Alſo it ſeems, that at Common law, the fegnificavit 
of an excommunication might be upon a general cauſe, 
as propter contumaciam, or de non parendis mandatis ecclefiee ; 
but now by the 5. Ez. the cauſe muſt be ſet forth in the 
writ De excommunicato capiendo itſelf, becauſe by that 
Ftatute the writ is made returnable in B. R. which 
would be to no purpoſe, if the cauſe were not ſet forth 

-in the writ, ſo as to enable the court to judge thereof. 
' 1 Salk. 293. Gibſ. Cd. 1097. 

But it was always holden, that the biſhop's certificate, 
fignifying the excommunication into Chancery, on 
which the writ of Excommunicato capiendo iſſued, ought 
to compriſe the particular cauſe of the excommunication; 
fo that the court might judge whether it were a matter 
within their juriſdiction, or not: 1 Rol. Abry, 883. 

If the excommunication appears to have been by an 
archdeacon of a peculiar or limited juriſdiQion, it ought 
to appear by the certificate, either expreſsly, or by im- 
plication, that the matter thereof aroſe within his ju- 
riſdiction, otherwiſe it is void. 1 Rol. Aby. 884. 

If the excommunication in a writ of Excommunicato 
capiends is recited to be pro quibuſdam cauſis ſubſiraionis 
decimarum frye aliorum jurium ecclefiaſiicorum ; this is too 
uncertain for the alta jur* might be ſuch matters as 
were out of their juriſdiction ; for of that the King's 
courts are to be judges, and not they themſelves. 1 
Salk. - 293. | END 

So where in a writ of Excommunicato capiends, the 
recital of the ſzgnificavit was, that he was excommuni- 
cated for not paying ihe coſts in quodam negotio puerorum 
educationis ftve inſlruttionis fine aligua licentia in ea parte 
prius obtenta; and the writ was quaſhed for incertainty, 
becauſe it might be a teaching to fence or dance, and not 
letters. 1 Salk. 294. 

There was a preſentment in the ſpiritual court of the 
biſhop of Ely againſt the defendant, for teaching ſchool 
in Cambri/ge without a licence, by the churchwardens of 
the pariſh; whereupon, as the way was there, a citation 
| was fixed up at the church-door, for the defendant to 
come in and anſwer the charge of the preſentment ; but 
he being a difſenter, and not coming to church, had no 
notice of the citation ; and for this contempt in not 
coming, he was excommunicated ; whereupon he ap- 
plied to the biſhop to get himſelf aſſoiled, for that it was 
a writing ſchool he taught, and ſo not within the biſhop's 
Juriſdition, but the court refuſed to affoil him, unleſs 
he would put in a caution to anſwer ſuch articles, and 
abide by ſuch ſentence as they ſhould make thereupon ; 
which he wasadviſed not to do, becauſe that would be own- 
ing their juriſdiction, and concluding himſelf to abide by 
their ſentence 3 and thereupon he moved for a prohibi- 
tion, and had it, with a ſpecial clauſe to affoil him. Mr. 
Page moved for the prohibition, and inſiſted, that they 
could not excommunicate any one for a contempt, with- 
out ſhewing that the matter itſelf was within their ju- 
rifdition ; and as they could not excommunicate for the 
original matter, if it were not within their juriſdiction ; 
ſo neither could they for a contempt to a citation upon 
that matter, and cited 8 Co. 68. Trollop's caſe, Doftor 
and Student. 12 C9. 77. 14 H.4. 5 Co. 23. and he 
faid, by theſe books it appears, that if the biſhop refuſed 
to aſſoil him, that an aCtion on the caſe would lie againſt 
him ; but now-a-days, a prohibition was thought the 
better way ; and he ſaid, this preſentment being only for 
teaching ſchool, they could not come after with articles, 
and charge him with any other matter, as a writing- 
ſchool, Latin-ſchool, or other particular ſchool ; which 
the court agreed, and ſaid it was like a preſentment by a 
grand jury here, which cannot be altered or changed by 


| 


| not within the meaning of the ſtatute. 
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fo are the churchwardens theve; and ſaid, | that when are 
ticles are given in againſt any one, the citation ought to be 
founded upon that ; but when it was by preſentment, 
that was a charge, and a citation itſelf, and cannot be 
after altered by articles ; though Serjeant Parker ſaid, he 
thought this preſentment to be only in the nature of a 
ſummons, and that it was neceſſary articles ſhould be 
drawn up againſt him after, to charge upon the particu- 
lars ; but the prohibition with the ſaid clauſe was gran- 
ted. 2 Bac. Abr. 315. Paſch. 6 Ann. —_ and Bentley. 

| By ſeveral aQs of parliament, off-nders of ſeverat 
kinds are made to incur the puniſhent of excommuni- 
cation :f/o fats : And to this purpole it is enafted by 6 
Ed. 6. cap. 4. ** That if ary perſon whatſoever ſhall, 
by words only, quarrel, chide or brawl, in any church 
or churchyard, that :hen it ſhall be lawful unto the or- 
dinary of the place where the ſame offence ſhall be done, 
and proved by two lawful witneſſes, to ſuſpend every 
perſon fo offending, that is to ſay, if he be a layman @b 
engreſſu eccle/ie; and if he be a clerk, from the miniſtra- 
tion of his office for ſo long a time as the ſame ordinary 


ſhall by his diſcretion think meet and convenient, accor- 


ding to the fault,” 
And it is further enaQted by the ſaid ſtatute, * That 
| if any perſon ſhall ſmite, or lay violent hands upon any 
other, either in any church or churchyard, that then ip/o 
facto every perſon fo offending ſhall be deemed excom- 
municate, and be excluded from the fellowſhip and com- 


| pany of Chri/'s congregation.” 


And it is further enacted by the ſaid ſtatute, ©** That 
if any perſon ſhall maliciouſly ſtrike any perſon with any 
weapon in any church or church-vard, or ſhall draw 
any weapon in any church or church-yard, to the intent 
to ſtrike another with the ſame weapon, that then every 
perſon ſo offending, and thereof being convicted by ver- 
dict of twelve men, or by his own confeſſion, or by two 
lawful witneſſes before juſtices of affiſe, juſtices of oyer 
and terminer, or juſtices of peace in their ſeſſions, by 
force of this a&, ſhall be adjudged by the ſame juſtices, 
before whom ſuch perſon ſhall be conviRed, to have one 
of his ears cut off, &c, and beſides that, every ſuch per- 
-_ to be, and ſtand ip/o facto excommunicated, as afore- 

aid. | 

In the conftruion of this ſtatute the following opi- 
nions have been holden, 1. That the ſtatute extends as 
well to cathedral as parochial churches and church-yards, 
Cro. Eliz. 224. | | 

TT hat notwithſtanding the words of the ftatute be ex- 
preſſed, that he who ſmites another in the church, &c. 
ſhall zp/o fatto be deemed excommunicate z yet there 


ought either to be a precedent conviction at law, which 


mult be tranſmitted to the ordinary; or elſe the excom- 
munication muſt be declared in the ſpiritual court, upon 
a proper proof of the offence there ; for it is implied in 
every penal law, that no one ſhall incur the penalty 
thereof till he be found guilty upon a lawful trial ; alfo it 
muſt be intended, in the conſtruction of this flatute, 
that the excommunication ought to appear judicially ; 
for otherwiſe there could be no abſolution. Dyer 275. 
pl. 48. Cro. Fac. 462. Lit. Rep. 149. Hetil. 86. 
Cro. Eliz. 919. 1 Vent. 146. | $7 

That when the proceedings for the offences againſt this 
ſatute are in the ſpiritual court, coſts may be given pro 
expenſis Es but not pro damnis. Cro. Fac. 464. Hetl. 
86. 8. P. 

That he who ſtrikes in a church, &c. can no way ex- 

 cuſe himſelf, by ſhewing that the other aſſaulted him. 
Cro. Fac. 367. 

That churchwardens who whip boys for playing in 
the church, or pull off the hats of thoſe who obſtinately 
refuſe to take them off themſelves, or gently lay their 
hands on thoſe who diſturb the performance of any part 
of divine ſervice, and turn them out of the church, are 

1 Saund. 13. 
2 Keb. 124. 1 Lev. 196. 1 Sid. 301. 1 Med. 168, 
S. C. | | 

That if the proceedings be in the temporal courts, by 


| way of indictment, for drawing a weapon 1n the Rn 
Co 


articles after ; and as the grand jury are upon_their oath, _ 
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&:, and it conclude comtra formam ſtatuti, it muſt be: 
laid to be, with an intent to ſtrike ſuch a perſon ; for 


being laid to be contra formam ſtatuti, the jury cannot | 


inquire of any other offence, than that which comes 
within the defcription of the act, Cro. £liz., 231. 4 


Leon. 49. Ney 171. S. C. 
That in an inditment upon this ftrtute, for ſtriking 


in the church, in order to bring the offender within 


the latter clauſe of the ſtatute, which ſubjeQAs him to the | 


loſs of anear, &c. it muſt be ſhewed, that the ſtriking 
was with a weapon. Cro. Eliz, 464. 

So it hath been holden, that if a man takes up a ſtone 
in the churchyard, and offers to throw it at another, or 
having a hatchet or ax in his hand offers to ſtrike another 
therewith, that this is not an offence within this part of 
the ſtatute; for theſe are not ſuch weapons as may pro- 
perly be ſaid to be drawn, as a ſword, dagger, &c. 
Dalt. 49. 

Alſo two perſons committed to priſon by certain ju- 

ftices of the peace, for diſturbing a miniſter in his office, 
were diſcharged upon a habeas corpus, by the court of 
King's Bench, for that their commitment was too general, 
not ſhewing wherein they diſturbed, but only that they 
per apertum faftum diſturbed, &c, not ſhewing the parti- 
cular fat whereby they did diſturb, viz. by brawling, 
fighting, or otherwiſe, there being ſeyera] puniſhments to 
| each; but the court bound them to their good behaviour 
| for a year. 2 Keb. 803, , 

By the ſtat. 3 Jac. 1. cap. 5. ſe. 11 & 12. it is en- 
ated, ** That every popiſh recuſant convict ſhall ftand 
toall intents and purpoſes diſabled, as a perſon lawfully ex- 
communicated, and as if ſuchperſon had been ſodenounced 
and excommunicated according to the laws of this realm, 
until he or ſhe ſhall conform, &c. and that every perfon 
ſued by ſuch perſon ſo diſabled, may plead the ſame in 
diſabling of ſuch plaintiff, as if he or ſhe were excom- 
municated by ſentence in the eccleſiaſtical court, except 
the ation of ſuch recuſant do concern ſome hereditament 
or leaſe, which is not to be ſeized into the King's hands, 
by force of ſome law concerning recuſancy,” ' 

In the expoſition hereof it hath been holden, 

1. That a plea in diſability, purſuant to this ſtatute, 
ought to ſhew before what juſtices the convittion was, 
that the court may know where to ſend for a certificate 
thereof, if it be denied ; and that the record itſelf, or at 
leaſt a certificate thereof, ought immediately to be pro- 
duced. Noy 89. Latch 176. 3 Lev. 333, 334- 
2. That if after ſuch plea it be certified, that the plain- 
tiff hath conformed, and thereupon the defendant be or- 


dered to plead in chief, and then the plaintiff relapſe and | 


| become convict again, the defendant cannot plead the 
ſame diſability a ſecond time. Hoetl. 176. 

3. That it muſt appear either from the conviction 1t- 
ſelf, or by proper averments, that the plaintiff is con- 
victed of popiſh recuſancy, becauſe no recuſants, except 
popiſh ones, are within the ſaid clauſe ; but this is ſuſh- 
ciently fet forth, by alleging, that the plaintiff being 
papalts recuſans was indicted and convicted ſecundum for- 
mam ſtatuit, Fc. 3 Lev. 333%, &e. 

Alſo it is holden by ſome, - that - all popiſh recufants 
convict may be taken up by the writ de excommunicato 
capiendo, and that they are not to be admitted a competent 
witneſs in any cauſe. 2 Bulſt, 155. But by ſerjeant 
Hawhins, this ſeems to be a conſtrution over ſevere; 
for inaſmuch as this, like all other penal ſtatutes, ought 
to be conſtrued ſtritly, and the words thereof are no 
more, than that ſuch perſons ſhall ſtand diſabled, &c. as 
perſons lawfully excommunicate, &c, and the purport 
thereof may be fully ſatisfied by the diſability to bring an 
 aCtion; it ſeems to be too rigorous to carry them farther. 

i Hawk. P. C. 23. 

By the 25 Ed. 1. cap. 4. it is enaQted, * That al] 
archbiſhops and biſhops ſhall pronounce the ſentence of 
excommunication againſt all thoſe that by word, deed, or 
counſel, do contrary to the charters of Magna Charta, or 
that in any point break or undo them ; and that the ſaid 
curſes be twice a year donounced and publiſhed by the 
prelates aforeſaid, See G1b/, Cad, 1098, | 


— 


E 5A. 


2, By whom exconimunication is to be pronumnced ord 
certified, and of the diſavilities of the perf exctmmunicated, 


The ſentence of excommunication can only be pra. 
nounced by the biſkop, or other perſon in holy orders, 
being a maſter of arts at leaſt, alſo the prieſt's name pro- 
nouncing ſuch ſentence is to be expreſied in the inftrg- 
ment iſſuing under ſeal out of the court. GiZ/. Cog. 
1095. | 

{xcommunication muſt be certified by the biſhop of 
the dioceſe, whoſe proper ſubject the party is, and cannot 
be certified by his commiſſary, or official ; the reaſon 
whereof, according to the Civilians, is, becauſe no perſon 
inferior to a biſhop, can call in the ſecular arm, by the 
laws of the church ; but my Lord Czke affigns the reaſon 
of it to be, becauſe no certificate of excommunication 
any ſhall diſable one, but the rertificate of him to whom 


| the court may write to abſolve the party excommuni- 


cated, Co Lit. 
1097. 8 Co. 68, 

But the vicar general, ep:/copo in remotis agente, or the 
guardian of the ſpiritualities, vacante ſede, may do it, ei- 
ther by direCt certificate, that the perſon is excommuni- 
cated, or by letters teſtimonial, reciting the entry thereof 
in the Regiſter, and atteſting that ſuch entry is there 
found. Co. Lit. 133. Þ. N. B. 1. 1 Vent. 222, 3 
Keb. 60, 69. D 

So a perſon excommunicated by a commiſſary, official 
or archdeacon, who derive their juriſdiftion from the 
biſhop, may be certified excommunicated by the biſhop 
himſelf. 8 Co. 63. 1 Rol. Abr. 434. 

Alſo the biſhop, after eleCtion, tho' before conſecration, 
may certify excommunication. F. N. B, 140. 

n times of popery, excommengement certified by the 
pope, or delegates commiſſioned by him, did not diſable 
the plaintiff to ſue, &c. becauſe the courts had no perſon _ 
to whom they could write to have him affoiled. 1 Ret. 


133. 1 Rol, Abr. 884. Gif. Crd. 


| Abr. 883. 


The court will not receive the, certificate of excom- 
munication of one biſhop from another, becauſe they muſt 
have the certificate from the biſhop, whoſe proper ſubjet 
he was ; and he might have him affoiled by his own ordi- 
nary after the firſt certificate to the biſhop,, 8 Co, 63, 

Nor will they receive a certificate from a biſhop de- 
ceaſed, becauſe he may ſtand aſloiled by the preſent ordi- 
nary that now is, after the deceaſe of the biſhop who 
has certified ; and the court will not receive any certifi- 


| cate, but from ſuch perſon to whom they can write to 


aſſoil. Bro. Excom. 21. Co. Lit. 134. 1 Rol. Abr. 883. 

The certificate ought to be directed, either tothe court, 
or at leaſt univer/is S$. Matris eccleſie filiis, and ought to 
contain the day of the excommunication. 8 Cy, 63. x 
Ral. Abr. 883. | KEE? 

A perſon excommunicated is thereby diſabled to be a 
witneſs in any cauſe, cannot be attorney or procurator 
for another, 1s to be turned out of church by the church- 
wardens, and not to be allowed chriſtian burial. Gi4{. 


Cod. 435, 1096-7. 


Alfo an excommunicate perſon is diſabled to ſue or 
commence an action ; but ſuch diſability cannot be 
pleaded after a general imparlance, for thereby the de- 
fendant admits him a good plaintiff, Co. Lit. 133. 8 
Co. 63. 1 Rol. Abr. 883. | | 

Alſo when excommunication is pleaded, the biſhop's 
letter under his ſea], witneſſing the excommunication, 
muſt be ſhewn ; and though the plaintiff cannot deny 
the plea, yet the writ ſhall not abate, but the defendant. 
eat inde foe die, becauſe the -plaintiff upon producing 
his letters of abſolution, ſhall have a re-ſummons or're- 
attachment. Zit. ſet. 207, 8 Co, 6g. Co. Lit. 134. 
3 Lev. 208, 240. | 

If in an appeal of murder, &:. the defendant pleads 
excommunication in the plaintiff in diſability, the ap- 
pellee ſhall be bailed, until the plaintiff purchaſcs letters 
of abſolution, and then he muſt plead in chief, fir if 
the defendant ſhould be kept in priſon till the plaintiff be 
abſolved, he might be a priſoner for liſe, 2 Hawk. P.C. 
I14. 

Excom- 
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Excommunication is a plea to an exetutd; or 
adminiſtrator, tho' they ſue in auter 1, for an ,excom- 
municate perſon is excluded from: the tbdy; gfithe..church, 
and incapable to lay out the goods of the deceaſed to 
pious uſes z alſo it is one of the effeQts of excommuni- 
cation, that he cannot be procurator or attorney for any 
other perſon, and therefore cannot repreſent the Ronbd 
Co. Lit. 134+ SLY 

Excommunication is no plea on a qui tam, becauſe it 
is for example ; and the ſtatute having given the informer 
an ability to ſue, and not excepted excommunicated . per- 
ſons from the liberty of informing, he is enabled to ſue 
by the p_ notwithſtanding the cenſures of the church, 
12 Co. 61. 

| When a prohibition is brought againſt the biſhop, and 

he pleads excommunication againſt the plaintiff, and in 
the excommunication there is no cauſe of ſuch excom- 
munication ſhewn; this is no good plea, for in ſuch caſe 
it will be intended, that the excommunication was for 
endeavouring to hinder the biſhop's proceeding, by appli- 
cation to the temporal court; and if ſuch excommuni- 
cation were allowed, it would deſtroy all prohibitions, 
and the plea of excommunicztion in this caſe is exceptio 
ejuſdem rei cujus petitur diſſolutio, 28 Ed. 3. 97: | 

If an ation be brought by the bailiffs and common- 
 alty of a corporation, the defendant ſhall not plead ex- 
communication in the bailiffs, becauſe they ſue as a cor- 
poration, and a corporation cannot be excluded from the 
communion of the viſible church. Co. Lt. 134. 
| When excommunication is pleaded in the plaintiff, he 
ſhall not reply, that he has appealed from the ſentence, 
for the ſentence is in force until it is repealed ; and whilſt 
it is in force, he cannot appear in any of the courts of 
Juſtice, but he may reply, he is abſolved ; for then his 
diſability is taken away. Bro. Excommunication 3. 3 
Bulſt. 72. 


3. Of the proceedings on the writ of excommunicato 
capiendo, beth at Common law, and by flat. 5 Eliz. and of 
ebſolving and aſſailing a perſon excommunicated. | 


It is faid, that the writ de excommunicato capicndo is a | 


liberty or privilege peculiar to the church of England, 
above all realms in Chri/tendom; for tho* the afliſtance of 
the ſecular arm hath ever been afforded to the church in 
moſt other Chri/tian countries as well as this, yet in no 
inſtance is it ſo ſurely and ſo effeQually reached out, as in 
the execution of this writ, which is debitum juſiitie, and 
not made to depend. upon the pleaſure oft the prince. 
Gibſ. Cod. 1102. cites Co/. Apol. 8. But in 2 1n/?. 623, 
631, it is expreſly ſaid, that breve Regis de excommunicato 
capiendo de gratia Regis procedit. | 
The writ of excommunicato capiende iſſues out of Chan- 
cery, and is founded on the biſhop's certificate, ſignifying 
the excommunication, and at Common law was only re- 
turnable into that court ; ſo that for any uncertainty or 
defect in the writ, the party could only be diſcharged in 
Chancery. F..N. B. 140. 1 Salk.'293. 
| But now. by the 5 Eliz. cap. 23. intitled, An act for 
the due execution:of the writ de excommunicato capiendo, 
reciting, ,** Foraſmych as divers perſons enarng in 
many great crimes and offences, appertaining merely to 
the juriſdition and determination of, the eccleſiaſtical 
courts and judges of this realm, are mapy times un- 
puniſhed for lack and want of the good and due execution 
of the writ de excommunicato capiendo, directed to the 
ſheriff of any county,. for the taking and apprebending 
of any ſuch offenders, the great abuſe whereof, as it 
ſhould ſeem, hath grown, for that the ſaid writ is not 
returnable in any court that might have the judgment of 
the well executing and ſerving the ſaid writ, according to 
the contents thereof ; but hitherto. hath been left only to 
the diſcretion of the ſheciffs and their deputies, by whoſe 
negligence and defaults for the moſt part, the ſaid writ. is 
not executed upon the offenders as it ought to be, by rea- 
fon whereof ſuch offenders be greatly encouraged to con- 
tinue their ſinful and criminous life, much to the diſ- 
pleaſure of Almighty God, and to the great contempt of 
ns laws of this realm.” ., 

OL, I, 


88. -2, * Wherefore, for the redreſs thereof, Be it 


enaQed, That from and after the firſt day of May nexc 
coming, every writ of excommunicato capiendo, that ſhall 
be granted and awarded out of the high court of Chancery 
againſt any perſon or perſons within the realm of £: land, 
ſhall be made in the time of term, and returnable before 
the Queen's highneſs, her heirs and. ſucceſſors, in the 
court commonly called the King's Bench, in the term 
next after the ze/te of the ſame writ, and the ſame writ 
ſhall be made to contain, at the leaſt, twenty days be- 
tween the Ze/7e and the return thereof ; and after the ſame 
writ ſhall be ſo made and ſealed, that then the ſaid writ 
ſhall be forthwith brought into the ſaid court of the 
King's Bench, and there, in-the preſence of the juſtices, 
ſhall be opened and delivered of record to the ſheriff or 
other officer, to whom the ſerving and execution thereof 
ſhall appertain, or to his or their deputy or deputies z 
and if afterwards it ſhall or may appear to the juſtices of 


_ the ſame court for the time being, that the ſame writ ſo 
delivered of record be not duly returned before them at 


the day of the return thereof, or that any other default 
or negligence hath been uſed or had in the not well 
ſerving and executing of the ſaid writ, that then the 
juſtices of the ſaid court ſhall and may, by authority of 
this at, aſſeſs ſuch amercement upon the {aid ſheriff or 


other officer, in whom ſuch default ſhall appear, as to the 
_ diſcretion of the ſaid juſtices ſhall be thought meet and 
convenient ; which amercement fo aſleſſed ſhall be eftre- 


ated into the court of Exchequer, as other amercements 
have been uſed,” Ns | 

Set. 3. © And the ſheriff, or other officer, to whom 
ſuch writ of excommunicato capiends, or other proceſs. b 
virtue of this at ſhall be direed, ſhall not in any wiſe 
be compelled to bring the body of ſuch perſon or perſons 
that ſhall be named in the ſaid writ or proceſs into the 


ſaid court of King's Bench, at the day of the return 


thereof, but ſhall only return the ſame writ and proceſs 
thither, with declaration briefly, how and in what man- 
ner he hath ſerved and executed the ſame, te the intent 


that thereupon the ſaid juſtices may then further proceed, 


according to the tenor and effeQ of this preſent aR.”; 
 Seet. 4. ** And if the ſheriff or other officer, to whom 


the execution of the ſaid writ ſhall ſo appertain, do or 
| ſhall return, that the party or parties named in the ſaid 


writ cannot be found within his bailiwick, that then the 


faid juſtices of the King's Bench for the time being, upon 
] 


every ſuch return, ſhall award one writ of capias againſt 
the ſaid perſon or perſons named in the ſaid writ .of ex- 


communicate capiendo, returnable in the ſame court in the 


term time, two months at leaſt next after the te/{e thereof, 
with a proclamation to be contained in the ſaid writ of 
capias, that the ſheriff, or other officers to whom the ſaid 
writ ſhall be directed in the full county-court, or elſe at 
the general afliſe or gaol-delivery to be holden within the 
ſaid county, or at a, quarter-ſeſſions to be holden before 
the - juſtices of ' the peace within the ſaid county, ſhall 
make open proclamation, ten days at the leaſt before the 


return, that the party or parties named in the ſaid writ 


ſhall, within fix days next after ſuch proclamation, yield 
his or their body or bodies to the priſon of the ſaid ſheriff, 


or other ſuch officer, there to remain as a priſoner, 


according to the tenor and effeR,of the firſt writ of excom- 
municato capiendo, upon pain of forfeiture of ten pounds ; 
and thereupon after ſuch proclamation had, and the ſaid 
ſix days paſt and expired, then the ſaid ſheriff, or other 
officer to whom the ſaid capias ſhall be dire&ted, ſhall 
make return of the ſame writ of capzas into the ſaid court 
of the King's Bench of all that he hath done in the execu- 
tion thereof, and whether the-party named in the ſaid writ 
have yielded his body to priſon or not.” | 
Se. 5. * Andif upon the return of the ſaid ſheriff it 
ſhall appear, that the party or parties named in the ſaid 
writ of capias, or any of them, have not yielded their 
bodies to the gaol and priſon of the ſaid ſheriff or other 
officer, according to the effe&t of the ſame proclamation, 
that then every Pack perſon, that ſo ſhall make default, 


| ſhall, for every ſuch default, forfeit to the Queen's High- 
neſs, her ,heirs and - ſucceſlors, ten pounds, which ſhall 
| likewiſe , be eftreated by the ſaid juſtices into the ſaid 


9R | _ court 
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feitures limited againſt ſuch perſons excommunicate by 
this ſtatute, by reaſon of ſuch writ of Excommunicato ca- 
iendo, wanting ſufficient addition, or of ſuch /jgnifica- 
vit, wanting all the cauſes afore- mentioned, ſhall be ut- 
terly void in law, and by way of plea to be allowed to the 
party grieved.” 

Sef. 14. ** And if the addition ſhall be with a nuper 
of the place, then in every ſuch caſe at the awarding of 
the firſt capias with proclamation, according to the form 
mentioned, one writ of proclamation, without any pain 
expreſſed, ſhall be awarded into the county, where the 
offender ſhall be moſt commonly reſiant at the time of 
the awarding the ſaid firſt cap:as, with pain, in the ſame 
writ of proclamation, to be returnable the day of the 
return of the ſaid firft cap:as, with pain and proclama- 
tion thereupon, at ſome one ſuch time and court as is 
preſcribed for the proclamation, upon the ſaid firſt capias, 
with pain; and if ſuch proclamation be not made in the 
county where the offender ſhall be moſt commonly refiant, 
in ſuch caſes of additions of nuper, that then ſuch offender 


ſhall ſuſtain no pain or forfeiture by virtue of this ſtatute, 


_ for not yielding his or her body mare. to the tenor 
afore-mentioned ; any thing before ſpecified, and to the 
| contrary hereof, in any wiſe notwithſtanding.” 

Tf writ ſhall be forthwith brought into the King's Bench.] 
See Sea, 2. of the foregoing ſtatute. 
adjudged, that this form of taking out the writ, and the 
ſeveral ſteps therein (as contained in'this clauſe of the 
at) ought to be preciſely purſued ; and for default there- 
of many perſons have been diſcharged. G:/. 1056, cites 
2 Cro. 567. 3 Cro. 583. Siderf. 165, 285. | 

Into the court of King's Bench] In the biſhop of St. 
David's cafe, Mich. 1 Ann. it was declared, that before 
this ſtatute, the writ was returnable into Chancery ; and 
there the /gnificavit was quaſhed, if undue : but now the 
judgment of that, by this ſtatute, is devolved on the court 
of King's Bench. Farrefl. 57. | 

Capias)] See S247. 4. T he penalties of this a& being in- 
fied upon none but thoſe who are excommunicated for 
ſome of the cauſes ſpecified in Sz. 13, the capias ac- 
cordingly muſt not be with penalty in any other caſe : 
or if it iſſue ſo by miſtake, the court will grant a ſuper- 
ſedeas upon motion ; and if the party be taken, will upon 
pleading (after the habeas corpus is granted and return- 


ed, and ſo the matter is judicially before them) diſcharge 


him from the penalties, though not from the impriſon- 
ment. In conſideration of which pleading, and the 
| trouble and charge that attends it, it is ſaid, that he 
may have an attachment againft the plaintiff, Gif, 1056. 
1 Salk, 294. | 
He hall remain in the cuflody of the ſaid ſheriff ] See 
Se. 8. The plaintiff obtained ſentence againſt the defen- 
dant for 2101. for non-payment of tithes and coſts. 
The defendant for non-payment was excommunicated, 
and arreſted upon an Excommunicato capiends, and the 
ſheriff let him eſcape. The plaintiff brought an aQtion 
againſt the ſheriff; and had a verdi& againſt him for the 
2101, It was moved in atrreft of judgment, that the ac- 
tion would not lie. But by the court it was adjudged, 
that the action well lay : and they relied much upon the 
_ caſe, where it is held, that an action lies againſt the ſhe- 
riff for ſuffering a man to eſcape, being arreſted upon a 
capias utlagatum after outlawry upon meſne proceſs, L. 
Raym. 788, 
Without bail] See Seft. 8. By the ſtatute of the 3 E4. 
T. cap. 13. perſons excommunicate, taken at the requeſt 
of the biſhop, ſhall be in no wiſe repleviſable by the 
common writ, nor without writ ; that is to ſay, he that 
is certified into the Chancery by the biſhop to be excom- 
municated, and after is taken by force of the King's 
writ of Excommunicato capiendo, is not bailable : for in 
ancient time, men were excommunicated only for hereſies 
prepter lepram anime, or other heinous cauſes of eccle- 
fiaſtical cognizance, and not for ſmall or petty cauſes ; 
and therefore in thoſe caſes the party was not bailable by 
| the ſheriff or paoler without the King's writ: but if the 
party offered ſufficient caution de parendo mandatis eccle- 
fie in forma juris, then ſhould the party have the King's 
writ to the biſhop to accept-his caution, and to cauſe him 


It hath been often 


Ac 


| ſhewn in the writ. 


þ 


the 5 
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to be delivered. And if the biſhop will not ſerid to the 
ſheriff to deliver him, then ſhall he have a writ out of 
. the Chancery to the ſheriff for his delivery : or if he be 

excommunicated for a temporal cauſe, or for a matter 


whereof the eccleſiaſtical court hath no cognizance, he 
ſhall be delivered by the King's writ without any ſatisfac- 


tion. 2 Int. 188. : 

And where it is ſaid, that the ſheriff ſhall not bail 
them by the common writ, nor without writ ; this is to be 
underſtood, that the ſheriff ſhall not replevy them by the 
common writ De homine replegiando, nor without writ, 
that is, zx officio ; but they may be bailed in the King's 
Bench. 2 Inft. 189. | 

Shall not in the ſame writ have a ſufficient and lawful 
addition] See Seft. 13. The defendant was excommuni- 
cated for a certain cauſe of jaQitation. of marriage, and 
taken upon a cap1as, and brought up by a habeas corpus ; 
and exception was taken to the writ, that therein no ad- 
dition was given to the defendant : but the court held, 
that for any of the cauſes mentioned in the ſtatute, the 
defendant's addition ought to be in the writ; but that in 
other caſes no addition is neceſſary. 1 Salk. 294, Mich, 
1 Ann, 2, and Sangway. 

If in the fignificavit :t be not contained, &c.] See Set. 
I3. By Holt Chief Juſtice: At the Common law, the 
cauſe had no need to be ſhewn in the writ of Xxcommu- 
nicato capiendo; but it was ſufficient to ſay, that the 
party was excommunicate for manifeſt contumacy : but 
in the biſhop's certificate it ought to be ſhewn, And 
now ſince the ſtatute of the 5 Z1iz. the cauſe ought to be 
L. Raym. 619. | 

On a habeas corpus the return was, that Fowler was 
taken, and in cuſtody by a writ of Excommunicato capi- 


| endo; and the excommunication was in the writ recited to 


be, for certain cauſes of ſubſtrattion of tithes, or other ec- 
cleſiaſtical rights ; and becauſe this return was uncertain, 
the court was moved that he might be diſcharged. And 
the queſtion was, whether this return-was uncertain ; and 
whether that uncertainty would vitiate the writ. And the 
court reſolved, 1. That the return was uncertain ; for 
that the other rights might be ſuch matters as were out 
of their juriſdiftion, and they ought to ſhew the matter 
was within their juriſdition ; for of that the King's courts 
are to be judges, and not they themſelves. 2. The cauſe 
of excommunication muſt be ſet forth in the writ. At 
Common law, the writ Excommunicato capiendo was al- 
ways general for contumacy ; not containing a ſpecial 
cauſe. And the writ was returnable in Chancery, and 
founded on a certificate of the biſhop, which certificate ſet 
forth the cauſe before, and the party could not be dif- 
charged but by ſuperſedzas in Chancery, if the cauſe were 

inſufficient, Bar now the cauſe muſt be ſet forth-in the 


writ De excommunicato capiendo itſelf, becauſe by the ſta- 


tute of the 5 Eliz. the writ is made returnable in this 
court, which would be to no purpoſe, if the cauſe were 
not to be ſet forth in the writ, and this court judge of 
that cauſe. g. The court held, they might diſcharge 
the party, upon the inſufficiency of the return, Before 
liz. there were no diſcharges in- this court on 
Excommunicato capiendo's, but where a man was excom- 
municated pending a prohibition : now, the caſe is al- 
tered ; for this court may quaſh the writ of Excommuni- 
cato capiendo, or award a ſuperſedeas ; becauſe this court 
are judges of the cauſe, and have it before them, and the 
party cannot go into Chancery for a ſuper/edeas now, 
becauſe it is returnable here, Accordingly the writ was 
quaſhed, and this ſpecial entry made on the habeas corpus, 
that the party was diſcharged becauſe the writ De excom- 
municato capiendo was quaſhed. 1 Salk. 293, Mich. 12, 
Will. 3. K. and Fowler. | 
The defendant, having been arreſted upon an excrm- 
municato capiendo, was brought into court by habeas corpus, 
And upon the return it appeared, that he was excom- 
municated for non-payment of coſts, in which he was 
condemned by commiſhoners delegate in @ certain cauſe of 
office or correRion at the promotion of Lucy. And this 
by the court was held to be ill ; becauſe it did not appear 
that theſe coſts were adjudged in a cauſe of ecclefiaſtical 
cognizance z and it is plain, fince the ſtatute of the 
5 Eliz, 
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cotirt of Exchequer, in ſuch manner and form as fines and 
amerciaments there taxed and aſſeſſed are uſed to be.” 
Sed, 6. ©* And thereupon the faid juſtices of the 
King's Bench ſhall alſo award forth one other writ of 
capias againſt the ſaid perſon or perſons, that ſo ſhall be 
returned to have made default, with ſuch like proclama- 
tion as was contained in the firſt capras, and a pain of 
twenty pounds to be mentioned in the ſaid ſecond writ 
and proclamation; and the ſheriff or other officer, to 
whom the faid ſecond writ of cap:as ſhall be ſo direQed, 
{hall ſerve and execute the ſaid writ in ſuch like manner 
and form, as before is expreſſed, for the ſerving and exe- 
cuting of the ſaid writ of capias; and if the ſheriff, 
or other officer, ſhall return upon the ſecond capras, that 
he hath made the proclamation according to the tenor and 
effet of the ſame writ, and that the party hath not 
yielded his body to prifon according to the tenor of the 
ſaid proclamation, that then the ſaid party, that ſo ſhall 
make default, ſhall, for ſuch his contempt and default, 
forfeit to the Queen's Highneſs, her heirs and ſucceſlors, 
the ſum of twenty pounds, which ſaid ſum of twenty 
| pounds, the ſaid juſtices of the King's Bench for the 
time being ſhall likewiſe cauſe to be eſtreated into the ſaid 
court of Exchequer, in manner and form aforeſaid.” 
Seft, 7. ** And then the ſaid juſtices ſhall likewiſe 
award one other writ of cap:as againſt the ſaid party, 
with ſuch like proclamation and pain of forfeiture, as 
was contained in the ſaid ſecond writ of capzas, and the 
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| grieved, and damnified by ſuch falſe return, the ſuni of 

401. for the which ſum of 40/. the ſaid party grieyed 
ſhall have his recovery and due remedy by aQjor of debt; 
bill, plaint or information, in any of the Queen's courts. 
of record, in which a&tion, bill; plaint or information, 
no efſoin, proteion, or wager of law ſhall be admitted 
or allowed for the party defendant.” | 

Sect, Io. © Saving and reſerving to all archþiſhops. 
and biſhops, and all othets ' having authority to certify 
any perſon excommunicated, and like authority to accept 
and receive the ſubmiffion and ſatisfation of the faid 
perſon ſo excommunicated in manner and form heretv=. 
fore uſed, and him to abſolve and releaſe, and the ſame 
to ſignify as heretofore it hath been accuſtomed to the 
Queen's Majeſty, her heirs and ſucceſfors, into the High 
Court of Chancery, and thereupon to have ſuch writs . 
for the deliverance of the ſaid perſon ſo abſolved and re- 
leaſed from the ſheriff's cuſtody or priſon, as heretofore 
they or any of them had, or of right ought or might 
have had; any thing in this preſent ſtatute ſpecified or 
contained to the contrary hereof in any wiſe notwith» 
ſanding,” 2507 

Se. t1. © Provided always; that in Wales, the 
countines palatine of Lancaſter, Cheſter, Durham, and 
Ely, and in the cinque ports, being juriſditions and 
places exempt, where the Queen's Majeſty's writ doth 
not run, and proceſs of capias from thence not return- 
able into the ſaid court of the King's Bench, after any 


| ſheriff, or other officer, to whom the ſaid third writ of | /ignificavit, being of record in the ſaid court of Chan- 


capigs ſhall be fo direted, ſhall ſerve and execute the ſaid 
writ of cap:as, in ſuch like manner and form as before in 
this act is expreiled and declared, for the ſerving and ex- 
 ecuting of the ſaid fiſt and ſecond writs of capias; and 
if the ſheriff, or other officer, to whom the execution of 
the ſaid third writ ſhall appertain, do make return of the 
ſaid third writ of capias, that the party upon ſuch pro- 
_clamation hath not yielded his body to priſon, according to 
the tenor thereof, that then every ſuch party, for every ſuch 
contempt and default, ſhall likewiſe forfeit to the Queen's 
Majeſty, her heirs and ſucceſſors, other 20/. which ſum 
of 20/. ſhall likewiſe be eftreated into the ſaid court 
of Exchequer, in manner and form aforeſaid ; and there- 
upon the ſaid juſtices of the King's Bench ſhall likewiſe 
award forth one writ of capzas againſt the ſaid party, 
with like proclamation, and like pain of forfeiture of 
201. and that alſo the ſaid juſtices ſhall have authority by 
this a infinitely to award ſuch proceſs, with ſuch like 
proclamation, and pain of forfeiture of 20 /. as is before 
| limited againſt the ſaid party that ſo ſhall make default 
in yielding his body to the priſon of the ſheriff, until 
ſuch time as by the return of ſome of ſuch ſaid writs 
before the ſaid juſtices it ſhall and may appear, that the 
faid party hath yielded himſelf to the (cuſtody of the ſaid 
ſheriff, or other officer, according to the tenor of the 
ſaid proclamation, and that the party, upon every de- 
fault and contempt by him made againſt the proclama- 
tion of any of the ſaid writs ſo infinitely to be awarded 
againſt him, ſhall incur like pain and forfeiture of 20 /. 
which ſhall likewiſe be eſtreated in manner and form 
aforeſaid.” 
| $28. 8. © And when any perſon or perſons ſhall yield 
his or their body or bodies to the hands of the ſheriff, or 
other officer, upon any of the ſaid writs of capzas, that 
then the ſame party or parties, that ſhall ſo yield them- 
ſelves, ſhall remain in the priſon, or cuſtody of the ſaid 
ſheriff, or other officer, without bail, baſton, or main- 
prize, in ſuch like manner and form to all intents and 
purpoſes, as he or they ſhould or ought to have done, if 
he or they had been apprehended and taken upon the ſaid 
writ of Excommunicato capiends,” 
Seat. 9. * And if any ſheriff, or other officer, by 


whom the ſaid writ of capias, or any of them, ſhall be. 


returned, as is aforeſaid, do make an untrue return up- 
on any of the ſaid writs, that the party named in the 


| Maid writ, hath not yielded his body upon the ſaid pro- 


clamations, or any of them, - where indeed the party 
_ did yield himſelf, according to the effet of the ſame, 
that then every ſuch ſheriff, or other officer, for every 
Auch falſe and vatrue return, ſhall forfeit to the party 


cery, the tenor of ſuch fignificavit by mittimus ſhall be 
ſent to ſuch of the ſaid head officers of the ſaid country 
of Hales, counties palatines, and places exempt, within 
whoſe offices, charge, or juriſdition, the offenders ſhall 
be reſtant, that is to ſay, to the chancellor or chambers 
lain for the ſaid county palatine of Lancaſter and Cheſter 
and for the cinque ports to the lord warden of the ſame, 
and for Wales and Ely, and the county palatine of Dur- 
ham, to the chief juſtice or juſtices there; and thereupo 
every of the ſaid juſtices gd officers, to whom ſuch te- 
nor of /ſignificavit with mittimus ſhall be dice&ed and deli- 
vered, ſhall, by virtue of this eſtatute, have power and au- | 
thority to make like proceſs to the inferior officer and of- 
ficers to whom the execution of proceſs there doth apper- 
tain, returnable before the juſtices there, at their next 
ſeflions or court, two months at the leaſt after the te/fe 
of every ſuch proceſs, ſo always as in every degree they 
ſhall proceed in their ſeſkons and courts againſt the offen- 
ders, as the juſtices of the ſaid court of King's Bench are- 
limited, by the tenor of this aCt, in term times to do and 
execute.” ; 

$2. 12. ©* Provided alſo, and be it enacted, that any 
perſon, at the time of any proceſs of capias afore-men- 
tioned awarded, being in priſon, or out of this realm, 
in the parts beyond the ſea, or within age, or of non ſane 
memorie, or women covert, ſhall not incur any of the 
pains or forfeitures afore-mentioned, which ſhall grow by 
any return or default _pnnng during ſuch time of non- 
age, impriſonment, beyond ſea, or non ſane memorie 3 
and that by virtue of this ſtatute, the party grieved may 
plead every ſuch cauſe or matter in bar of, and upon the 
diſtreſs of other proceſs, that ſhall be made for levying 
of any of the ſaid pains or forfeitures,” Ft 

Sect. 13. ** And that if the offender, againſt whom 
any ſuch writ of Excommunicato caps ſhall be award- 
ed, ſhall not in the ſame writ of Excommunicato capien- 
do have a ſufficient and lawful addition, according to the 
form of the eſtatute of primo of Henry the Fifth in caſes 
of certain ſuits, whereupon proceſs of exigent are to be 
awarded, or if in the /jgnificauit it be not contained, 
that the excommunication doth proceed upon ſome cauſe, 
or contempt of ſome original matter of hereſy, or re- 
fuſing to have his or their child baptized, or receive the 
holy communion, as it is now commonly uſed to be re- 
ceived in the church of England, or to come to divine 
ſervice, now commonly uſed'in the ſaid church of Eng- 
land, or error in matters of religion, or doQtrine now 
received and allowed in the ſaid church of England, in- 
| continency, uſury, ſimony, perjury in the eccleſiaſtical 
| court or idolatry ; that then all and every pains _—P 
| eltures 
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v Fliz. that the cauſe ought to appear in the writ z for | 


otherwiſe how can this court make judgment of the ſe- 
veral cauſes ſpecified in that ſtatute, in order to award 
ſeveral —_ with penalties? And the court quaſhed 
the writ of excommunicato capiendo, and diſcharged the de- 
fendant. Ld. Raym. 817, Mich, 1 Ann. &, and The Bi- 
ſhop of St. David's. | 
| So in the court of Chancery, Mich. 10 Geo. 2. K, and 

Eyre. The fignificavits were quaſhed, being-only ſaid to 
be in a cauſe which came by appeal concerning a matter 
merely ſpiritual. For by the Lord Talbet ; We are not 
to lend our afliſtance, but where it appears clearly they 
have juriſdition, and are not to truſt them to determine 
what is a matter merely ſpiritual, In Fowler's caſe it was, 
in cauſes of eccleſiaſtical rights, and held not ſufficient. 
Str. 1067. | 

If a perſon be unjuſtly excommunicated for a matter of 
which the ſpiritual court hath not conuzance, and he is 
taken on a writ of excommunicato capiendos, the party 
grieved ſhall have a writ out of Chancery to the ſheriff, 
to deliver him out of priſon. 2 nf, 623. 12 Co. 76. 
F. N. B. 14t. | 

So if the ſpiritual court proceeds znverſo ordine, as if 
they refuſe a copy of the libel, &c. a prohibition ſhall go, 
with a clauſe to abſolve and deliver the party injured. 
1 $:4. 232. 

Alfo if a man be excommunicated, and offers to obey 


and perform the ſentence, and the biſhop refuſeth to ac-_ 


cept it, and to affoil him, he ſhall have a writ to the 
biſhop, requiring him, upon performance of the ſentence, 
to aſloil him; and the reaſon thereof is, for that by the 
excommunication the party is diſabled to ſue any aQion, 
or to have any remedy for any wrong done unto him, ſo 
long as he ſhall remain excommunicate; and alſo the 
party grieved may have his ation upon his caſe againſt 
the biſhop, in like manner as he may when the biſho 
doth excommunicate him for a matter which belongeth 
not to the eccleſiaſtical conuſance ; alſo the biſhop, in 
| _ os may be indicted at the ſuit of the King. 2 
. 623. 

ut F the excommunication be for a juſt cauſe, the 
muſt make preſent ſatisfaction before he can be 
abſolved, or he muſt put in caution, that he will here- 
after perform that which the biſhop ſhall reaſonably and 
according to law enjoin him ; which caution, in the Civil 
law, is of three ſorts. 1. Fidejuſſoria, as when a man 
bindeth himſe]f with ſureties to perform ſomewhat. 2. 


Pignoratio, or realis cautio, as when a man engageth goods | 


or mortgageth lands for the performance. 3. Furatoria, 
when the party who is to perform any thing, taketh a 
corporal oath to do it ; which laſt is now the moſt fre- 
quent method. 
This method of taking caution was held to be againſt 
law. 1 Bulft, 122, —— But was afterwards on great 
debate held to be good ; and that the biſhop having a 
diſcretionary power herein, it was much in his option to 
take caution by obligation as by either of the two other 
methods. 2 Lev. 36. Raym. 225. 

If after a perſon is excommunicated, 
eneral act of pardon, which pardons all contempts, &c. 
it ſeems that this offence is taken away without any 
formal abſolution. See Cro. Car. 199. Cro. Fac. 212. 
8 Co. 68, 1 Fon. 227. 2 Lev. 36. Gib/. Cad. 1110. 

For more learning on this ſubjef?, ſee 10 Vin. Abr, tit. 
Excommunication. | | 

Ercommunicato capiendo, Is a writ direted to the 
ſheriff for the apprehenſion of him who fſtandeth obſi- 
nately excommunicated forty days ; for ſuch a one not 


ſeeking abſolution, hath or may have his contempt cer- 


tified into the Chancery, whence iſſueth this writ, for 
impriſoning him without bail or mainprize, until he 
| mg rags F. N. B. f. 62. 5 El, c. 23. Reg. Orig. f. 
65, 67, 70. 

5 ExLanmunicats deliberando, Is a writ to the under- 
ſheriff, for the delivery of an excommunzcate perſon out of 
priſon, upon certificate of the ordinary of his conformity 
to the juriſdiftion eccleſiaſtical, F. N. B. fol, 63. and 
Reg. Orig. fol. 65 & 67. 


there comes a 


E! &.% 


Tricommunicato retipiendo, Is a writ whereby per. 
ſons excommunicate, being for their o bſtinacy committed 
priſon, and unlawfully delivered thence, before they have 
given caution to obey the authority of the church, are 
commanded to be ſought for, and impriſoned again, Res 
Orig. fol. 67. 

recution, (Zxecutio,) In the Common law ſignifies 
the laſt performance of an act, as of a fine or a judgement, 
And the execution of a fine, is the obtaining pollcflion 
actually of the things contained in the ſame by vittue 
thereof, which is either by entry into the lands, or by 
writ ; whereof (ee at large 1/2. part. 2. Symbol. tit. Fines, 
ſeft. 136, 137, 138. Executing of judgment and ſtatutes, 
and fuch like, fee F. N. B. in Indice verbo Execution. 
Co. in his 6 Rep, Blomficld's caſe, f. 87. maketh two forts of 
executions, one final, another with a guouſgue tending to 
an end: An execution final, is that which maketh mo- 
ney of the defendant's goods, or extendeth his lands, and 
delivereth them to the plaintiff: for this the party ac- 
cepteth in ſatisfaction, and this is the end of the ſuit, and 
all that the King's writ commandeth to be done, The 
other ſort with a quouſgue is tending to an end, and not 
final ; as in the caſe of a capias ad ſatisfaciendum, &c. this 
is not fina], but the body of the party is to be taken, to 
the intent and purpoſe to ſatisfy the demandant, and his 
impriſonment is not abſolute, but until the defendant do 
ſatisfy. Idem ibid. Cowell. 

Execution is the obtaining the aQual poſſeſſion of a thing 
required by judgment of law, and is called the life of the 
law, and therefore in all caſes to be favoured. C9. Lit. 
I54. a. Carter 194. Executio eft fruftus, finis ct effettus 
legis. Co. Lit. 289. 5 Co. 87. It differs trom an aQion 
which continues only till judgment is given, and ther-fare 
a releaſe of all ations is regularly no bar of an execution, 


Co. Lit. 289.. 2 Rol. Abr. 484. 


I. What things were liable to execution by the Common law. 


2. Of the ſeveral kinds of judicial writs, that lie after 
judgment , where the party ſhall be concluded by elefting one 
of them, and his further remedy when he hath not received in- 
tire ſatisfation on his firſt writ. | 


3. Who may ſue out execution, and again/l whom, viz. 
where there are ſeveral parties, againfl the heir and executor, 
againſl infants, againſt a feme covert, againſ/l privileged per- 
ſons, and againſt a clerk, or one in holy orders. 


4. To what time the execution ſhall have relation, fo as to 
avoid any alienation by the party ; and of the King's prece- 
dency in executions, | 


5. At what time execution may be ſued out; and of the 
neceſſity of a ſcire facias. 


6. Of the ſheriff's duty and authority in doing execution ; 
and the remedy again/t him for negled of duty. 


7. Of obflrufting an execution ; the party's remedy when 
the execution is irregular, and of ſetting it aſide for ſuch 
irregularity, | 


1. What things were liable to execution by the Common law. 


And here it will be neceſſary to conſider what things 
are liable to execution at Common Jaw in perſonal ac- 
tions ; and theſe we find were only the annual profits of 
the land as they aroſe, and the goods and chattels of the 
debtor ; for neither his body nor lands were affected by 
recognizance or judgments for debt or damages, except as 
herein after excepted, Hob, bo. 3 Co. 12. b. Cro, Fac. 
450. Plow. 440. 2 Inſt. 19. 2 Rol. Abr. 472. 

The reaſon why the Common law ſubjeted only the 
perſonal eftate to the payment of debts, ſeems to be, for 
that it was only a chattel that was lent, and therefore the 
chattels of the debtor were liable only to pay it; and 
formerly men truſted one another no further than they 
had viſible chattels to anſwer the debt ; the lands were not 
liable, becauſe they were liable to the feudal lord ; and a 
new tenant could not be forced upon him without his 


| 


conſent in the alienation ; and the perſon was not liable, 
| becauſe 
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becauſe that was obliged by the tenure to ſerve the King 
in the wars, and at home the ſeveral lords, according to 
the diſtin natures of their tenure ; but tho” this law was 
well framed for a nation bred to wars, which were to ex- 
tend their fame and power by arms; yet it was no ways 
calculated to the circumſtances and conditions of a trad- 
ing people, whoſe power and credit rife and fall in propor- 
tion to the increaſe or decay of trade; therefore in ſuch a 
nation, laws ought to be ſo contrived and framed, as to 
invite foreigners to trade with us, and bring their com- 
modities to us, and the great encouragement to this will 
be to allow them all poſſible ſecurity in their contracts and 
dealings ; and the way to that will be to ſubjeCt all the 
effects if the debtor, whether in lands or chattels, and 
his perſon too, to ſatisfy the creditor ; for otherwiſe it 
would be in the power of every ill man, by convertin 
his chattels into Jand to defraud his creditor, and again{l 
all reaſon and equity enjoy the profits of that land which 
he purchaſed with another's money; and accordingly we 
find, that toward the reign of Ed. 1. when 1agna Charta 
had given the tenants a power of alienation, without ac- 
quainting their lords, if they left enough to anſwer the 
duties of their tenure; they began to ſubje& the land to 
anſwer the debts in trade; and as they grew more and 
more a trading people, it was thought reaſonable that the 
perſon ſhould be liablt, that a cloſe confinement might 
oblige him the ſooner to ſatisfy his creditors, as alſo make 
him the more wary how he contracted debts withuut the 
proſpect of a competent fund or proviſion to d:icharge 
them. Plow. 440. 3 Co. 11. 2 1njt. 19. 

But even at Common law we find, that the King, by 
his prerogative, might have execution of body, goods 
and Jands, but till under this reſtriction, that the land 
was not extendable while the chattels were ſufficient, 
and the debtor ready to anſwer the debt, Plow. 441. 3 
Co. Il. | 
 Alfo in caſe of a private perſon, the land was liable to 
execution, in an action of debt againſt an heir upon an 
obligation made by his anceſtor ; if the plaintiff had 
judgraent, the law diſpenſed with the former rules, rather 
than the creditor, who fairly made out his demands, 
ſhould be without a remedy, and therefore gave the 


lands deſcended in execution to anſwer the debt; for 


| fince the Common law allowed the aCtion of debt againſt 
the heir, he could have no benefit by the aCtion, unleſs 
he were permitted to have execution of the lands which 
deſcended to the heir. 3 Co. 12. @& GCro. Fac. 450. 
Plow. 441. | 

So if A. had granted for him and his heirs, to B. and 
his heirs, ſuch a rent out of his lands, in this caſe, the 
heirs being comprehended in the contract, are bound to 
make good the grant as far as they have aſſets by deſcent 
from the grantor ; and this was allowed at Common law, 
becauſe the grantee of the rent had the land originally in 
view for his ſecurity ; and by the grant itſelf, having it 
in his power to diſtrain the land for the rent, it was 
equal to the heir, whether the land was to anſwer the 
rent by diſtreſs, or by an execution upon a judgment in 
a writ of annuity. LW Abr. 226. Poph. 87. 4b. 

8. Dyer .b, Co. Lit. 144+ 

s Thus Redd ihe Common Jaw vill the ſtatute of Afon 
Burnel, and the 13. Ed. 1. de mercatoribus, which, as 
appears in the preamble, was for the ſecurity of mer- 
chants and encouragement of trade, and ſubjected not 
only the goods and perſons, but the land likewiſe of the 
debtor, into whoſe hands ſoever they came after the ſtatute 
acknowledged. Hob. bo. 2 Rel. Abr. 475. : 

Alſo in the ſame year and reign the e/egzt was given ; 
and by this ſtatute, viz. 13 £4. 1.c. 18. (See 2 Inſt. 
394-5.) he who recovereth in debt or damages, may have 
either a fieri facias of the chattels of-the cebtor, or a 
writ on which the ſheriff ſhall deliver to him all the 
chattels of the debtor, ſaving only his oxen and beaſts of 
his plough, and the one half of his land, until the debt 
be levied upon a reaſonable price or extent, _ 

The ſtzt. 25 Ed. 3. cap. 17. ſubjected the perſon of 
the debtor, and gave the capias ad ſatisfaciend. in debt, 
derinue, &c, in the caſe of a common perſon, See Dal! 
Sher. 144, 

Vor. L 


ſue out a ſecond. Heb. 2. Cro. Fac. 339. þ!. 3. 


| lands and tenements, goods and chattels, or any of them, 
| x : 
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2. Of the ſeveral Rinds of judicial writs, that lie after 


Tudgment ; where the party ſhall be concluded by elefting one 
of them, and his further remedy when he hath nat received 
tire ſatisfation on his firſt writ, Fx 


The judicial writs that lie after judgment are the elegit, 


the capras ad ſatisfaciendum, feri facias, levari facias, and 
habere facias ſeiſmam and pe}? pms wel to under 
the reſpective heads. 

When the plaintiff has judgment, he has it in his 
election to ſue out what kind of execution he pleaſes ; 
but he cannot regularly take out two diffc rent executions 
on the ſame judgment, nor a ſecond of the ſame nature, 
unleſs upon failure of ſatisfaRtion on the firſt, 2 Ret. 
Abr. 475. Hvb. bo. 2 Infl. 395. 

| Therefore if the plaintiff, upon a judgment or recogni= 
Zance at Common Jaw, ſues out an elegit, he can have 


no capias ad ſatisfaciendum afterwards to take the body, ' 


becauſe he hath determined his choice by that writ to the 
goods and chattels, and a moiety of the land; and tho” 
he takes but an acre of Jand in execution, yet it is held a 


ſatisfaction of the debt, be it never ſo great, becauſe in 


time it may come out of it. Bro. Elegit, 15. 1 Rel, 
Avr. 896. 


But tho” the plaintiff cannot take out a ſecond elegit 


after the firſt is returned, executed, and filed; F* WP - 


upon the firſt the ſheriff returns »ih1il, the plainti may 

So where in debt on a judgment of 2000 1. the defen-' 
dani pleaded, that the plaintiff had ſued three ſeveral 
elegits on the faid judgment into ſeveral counties, on one 
of waich the theriff returned, that he had levied of the 
defendant's goous 500d. and on demurrer it was adjudged 
iſt, That this legit being executed on the goods of the 
party only, the plaintiff was not precluded by his eleion 
thereof from any beneht he had at the Common law, by 


any nice conſtruction of the ſtatute of J/e/m 2. which _ 


intended to give a farther remedy than there was at 
Common law, and that the aCtion well lay, 2dly, Chat 


if, as objected, anylands were extended on the other two 


elegits which were not returned, the defendant ought to 
have ſhewed it in pleading. 1 Lev.g2. 1 Keb. 105, 
261, 465, 496, 550, 692, S.C. 1 Sid. 184. 8. C. and 
ſame points adjudged, but there ſaid, that the court was 
divided, whether the plaintiff could take out any new 
execution. But 'tis held by Lord Hobart, that if upon 
an elegit, the execution lies on the goods on'y, without 
any lands, and they appear not to be ſufficient, that the 
party may have a capzas, for it is in effe&t but a fieri facias 
tho' the word be elegit, Hob. 58. | | 


After elegit executed upon goods, and a return that the. 


defendant has no lands, the plaintiff may have the body 
in execution for the remainder of his debt. Lord Raym. 
1451, Stran. 220. 

It was formerly held, that if a perſon taken on a caprias 
ad ſatisfaciendum died in execution, that the plaintiff had 
no further remedy, becaule he determined his choice by 
this kind of execution, which affeRing a man's liberty, is. 
cſteemend the higheſt and moſt rigid in the law. Hob. 


' 52, &c. Cro. Jac. 130, 143. 1 Rol. Abr. goz. 


But now by the 21 Jac. 1. cap. 24. reciting, ** That 


foraſmuch as daily experience doth manifeſt, that divers 


perſons of ſufficiency in real and perſonal eſtate, mindin 
to deceive others of their juſt debts, for which they ſtood 
charged in execution, have obſtinately and wilfully choſen 


rather to live and die in priſon, than to make any ſatis- , 
faction according to their abilities; to prevent which de- 


ceit, and for the avoiding ſuch doubts and queſtions here«= 
after, Be it declared, explained and enacted by the King's 
moſt excellent Mzjeity, the Jords ſpiritual and temporal, 
and the commons, in this preſent parliament aſſembled, 
and by the authority of the ſame, "That from and after 
the end of this preſent ſeffion of parliament, the party or 
parties at whoſe ſuit, or to whom any p rſon ſhall ſtand 
charged in execution for any debt or damages recovered, 
his or their executors or adminiſtrators may, after the 
death of the perſon ſo charged, and dying in execution, 
lawfully ſue forth and have new execution againſt the 
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of the perſon ſo deceaſed, in ſuch manner and form, to 
all intents and purpoſes, as he or they, or any of them 
might have had by the laws and ſtatutes of this realm, if 
ſuch perſon ſo deceaſed had never been taken or charged 
in execution.” | , = 

« Provided, that this aQt ſhall not extend to give 
liberty to any perſon or perſons, their executors or ad- 
miniſtrators, at whoſe ſuit or ſuits any ſuch party ſhall 
be in execution, and die in execution, to have or to 
take any new execution againſt any the lands, tenements, 
or hereditaments of ſuch party dying in execution, which 
ſhall at any time after the ſaid judgement or judgments be 


by him ſold bona fide, and for the payment of any of 


his creditors, and the money which fthall be for the Jands 
ſo ſold, either paid, or ſecured to be paid to any of his 
creditors, with their privity and cenſent, in diſcharge 
of his or their due bebts, or ſome part thereof,” ff 
If A. has judgment againf Þ, and he takes out a captas 
ad ſatisfaciendum, directed to the ſheriff of Aaddleſex, 
who direQs his precept to the bailiff of the liberty of the 
dutchy Ad cap. B. Ad reſpond. A. inſtead of Ad ſatis- 
faciendum ; and thereupon the ſherift returns Cep1 cor- 
pus ſecundum exigentiam brevis, though by this return the 
ſheriff makes himſelf liable to the debt, by not purſuing 
his authortty ; yet A. may take out a new, writ of execu- 
tion againſt B. for he never was in cuſtody by virtue of 
the Capzas ad ſatisfaciendum. Yelv. 52. _ 
So if a patty taken on a Capias ad ſatisfaciendum eſ- 


capes, or is reſcued, though the ſheriff is hereby liable, | 


becauſe he ought to have taken the poſe comitatus, yet 
the plaintiff may take out a new execution and ſhall not 
be compelled to take his remedy againſt the ſheriff, who 
may be dead or inlolyent. Cro. Car. 40, 455. 1 Vent, 4. 
if on a fieri facias all the money is not levied, the 
plaintiff may take out a new execution 3 but as ſuch 
new execution muſt be grounded on the firſt writ, ſuch 
writ muſt be returned, and muſt recite, that all the 
money was not levied on the firſt; but if on the firſt 
' writ, all the money had been levied, it need not be re- 
turned, for no further proceſs was neceſlary, 1 Salk, 
I8. 4 
n If on a feri facras the defendant pays the money to 
the ſheriff, he is diſcharged of the execution, and the 
plaintiff muſt bring his aCtion againſt the ſheriff, Cro, 
£liz. 208-9. | Oo - : 
So if the ſheriff take goods in execution by virtue of 


a fieri facias, whether he ſells them, or not ; yet being | ,,.9 that then B. ſhall be executor ; if A. recovers in 


taken trom the party againſt whom the execution was 
ſued, he may plead that taking in diſcharge of himſelf, 
and ſhall not be liable to a ſecond execution, though the 
ſheriff hath not returned the writ ; and the reaſon is, be- 
cauſe the defendant cannot avoid the execution, and he 
would therefore be in a very bad condition if he was to 
be charged the ſecond time ; and if the ſheriff dies after 
| the goods are taken in execution, his executors are liable 
to the plaintiff, for they have guid pro guo, and 'tis in 
nature of contract raiſed by law. 2 Md. 214. 1 Salk, 
"I therefore the defendant in theſe caſes is diſcharged 
as to the plaintiff, hence it ſeems to be clearly agreed, 
that the plaintiff may maintain an action of debt againſt 
the ſheriff; for though there is no actual contract between 
the ſherift and the creditor, yet the levying the money 
creates a contract in law, which lays alien an the ſheriff; 
| for otherwiſe the party would be without remedy. Hb. 
206. 4 Med. 404. 2 Show. 79, 281, _ 

Alſo it hath been held, that an 2Ction lies againſt an 
under-ſheriff for money levied on a ficri facias, as money 
received to the laintif 's uſe, though before the return 
of the writ; for if the ſheriff were permitted to ſtave off 
the action by his delay, in not returning his writ, it 
would be allowing him to take advantage of his own 
wrong. 2 Show 79, 281. 8. P. _ 

So it hath been held, that ſuch action is not within 
the ſtatute of limitations ; for though it be not a matter 
of record till the writ be returned ; yet it is founded up- 
on a record, and hath a ſtrong relation to it, 1a Show, 
7 9s 2 Med. 212, k 
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And as the law ſubjeRs the ſheriff to an aQion in tho 
caſes; ſo it veſts ſuch a property in him in- the goods 
taken by him in execution, that if they are taken out of 
his poſſefſion, he may maintain treſpaſs or trover againſt 
the wrong-doer at his election. 2 Saund. 47. 

If 4, and B. have two ſeveral judgments againſt C, 
and they take out two writs of fier: facias, which are 
both delivered to the ſheriff on the ſame day, and the 
ſherift executes that which was laſt delivered, it bearin 
tefte before the other ; and afterwards apprehending that 
he ought to have executed that which was firſt delivered, 
he takes the ſame goods, and delivers them in execution on 
the firſt writ ; this ſecond execution is void ; for tho the 


| ſheriff ought to have executed the writ that was firſt de- 
| livered, yet having executed the laſt firſt, the vendce 


ſhall keep the goods, and the party muſt ſeek his re. 
medy againſt the ſheriff; and the reaſon hereof is, for 
the quiet of purchaſers under ſh-riffs upon execution ; 
for otherwiſe it would be dangerous to make ſuch pur- 
chaſes of ſheriffs, which might make writs of execution 
of no effect. Carth. 419, 420. 1 Salk. 320.8. C. 

So where a writ of fieri facias is delivered to the ſhe« 
riff to-day, and another to-morrow, and the ſheriff exe- 
cutes the Jaſt firſt, by making ſale of the goods, ſuch 
ſale will ſtand good, and the vendee ſhall hold the goods 


againſt him who firſt delivered the writ to the ſherif, 


— 


F 


q 


| 


| 


| 


; 


 Nelv. 83. 


and his remedy is only by action againſt the ſheriff, 
Carih, 420, 


3- Who may ſue out execution, and againfl whom, viz. 
where there are ſeveral parties, againſ! the heir and executor, - 
againfl infants, againſt a feme covert, againſt privileged per- 
fans, and again/l a clerk, or perſon in holy orders, 


No perſon is intitled to, or can fue out execution, 
who 1s not privy to the judgment, or intitled to the thing 
recovered, as heir, executor, or adminiftrator to him who 
has judgment. | 1 Rel. 4br. 889, | 

But if an adminiſtrator, durante minori etate of an 
executor, recovers in debt, and before execution the 
executor comes of age, he fhall have a ſcire facias on 
this judgment ; for carrying on the ſuit in right of 
the executor, made the executor privy thereto, 1 Ret, 
Abr. 888-9. ; 

So if F. $. makes A. executor, upon condition, that 
if A. does ſuch an a, that the executorſhip ſhal] ceaſe, 


debt, and then does the a, B, ſhall take out execution, 
1 Rl. Abr. 889. | 

Tf A. feme, executrix to F. $, marries, and her huf- 
band and ſhe bring an ation of debt on obligation, as 
executrix to 7. $S. and have judgment, and the wife 
dies ; in this caſe the huſband, though privy to the judg- 


| ment, ſhall not ſue out execution, for he is not intitled 
| to the thing recovered, but the ſame belongs to the ſuc- 


ceeding repreſentative wo S, 2 Rol. Abr. 889, Cre. 


Car. 208, 227. 464. 8. 


So where 4. ſued as adminiſtrator to F. S. on an obli- 
gation entred into by the defendant to the inteſtate, and 


| had judgment, and afterwards the letters of adminiſtra- 


tion were repealed ; though A. was privy to this judg- 
ment, and took out execution thereupon, yet the court 
groupe a ſuper/edeas thereof, and held, that the admini- 

ration being revoked, the ſuing out execution after-. 


| wards was void ; for the adminiftrator had no intereſt or 


authority, but as a miniſterial officer to the ordinary. 
2 Saund. 148-9. 

Alſo it was formerly held, that if an adminiſtrator had 
judgment in right of his inteſtate, and died before exe- 
cution, that the adminiſtrator de bonis non could not have 
a ſcire facias, ſo as to take out execution on this judg= 
ment, _ot belog privy to the record. Cro. Fac. 4. Yelv, 
83—4. 8. P, 

oe where an executor had judgment, and ſued out 
an elegit, but died inteſtate before the debt was levied ; 
yet it was held, that the adminiſtrator de bonis non ſhould 
take advantage thereof, and that the elegit being ſued out, 
made it an intereſt veſted, though it would have been 
otherwiſe 
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otherwiſe if execution had not been ſued out. 1 $74, 29. 
6 Med. 260. 8. C. cited, | 

And now by ſtat. 17 Car. 2. cap. 18. ſe. 2. it is 
enaQed, ** That where any judgment, after a verdi 
ſhall be had, by or in the name of any executor or ad- 
miniſtrator; in ſuch caſe an adminiſtrator de bonis non 
may ſue forth a ſcire facies, and take execution upon 
ſuch judgment.” See 6 Md. 290. and 1 Salk. 323. 
where it 1s ſaid per curtam to be but reaſonable, and with- 
in the equity of this act, that an adminiſtrator de bonjs 
non ſhould be permitted to perfeA an execution begun by 
an executor or adminiſtrator, though the judgment was 
by default, &c. 

If a man has judgment for the arrearages of rent, and 
dies, his executor ſhall ſue out execution, and not the 
heir : for by the recovery it becomes a chattel veſted, to 
which the executor is intitled 1 Ro. Ar. 889. 

So if the demandanrt in a writ of coſenage, or other 
real ation, in which land and damages are recovered, 
has judgment, and dies, the heir ſhall take out execution 
as to the land, and the executor as to the damages, 1 
Rel. Abr. 889. | 

If a ſtatute be entred into to huſband and wife, and the 
huſband dies, the wife ſhall take out execution. 1 Rel, 
Abr. 889. 

So if huſband and wife recover lands and damages, and 
the huſband dies, the wife ſhall have execution of the 
damages, and the executors of the huſband, 1 Rol. Ar. 
342, 889, 890. | | 

If there are two executors who have judgment, and 
the one prays a capias, and the other a fer: fectas, it is 
ſaid the capias ſhall be awarded, as being beſt for the 
teſtator. ob. 6r. 

If the preſident of the college of phyſicians brings an 
aQtion againſt one for practiſing phyſick in London with- 
out licence, purſuant to the ſtatute 14 47. 8. and has 
judgment, and dies before execution 3 the ſuccellor, 
and not the executor of him who recovered, ſhall ſue 
out execution ; for this ation is given to the preſident 
| by an a&t of parliament, and the proceedings and judg- 
ment thereupon abtained by him, was in his corporate 
capacity ; and therefore the ſucceflor, on whom the Jaw 
transfers the duty, ſhall take out execution, GCro. Fac. 


159» | 

"Ir a man has judgment in an afliſe againſt three for 
lands and damages, he cannot ſue execution by captas 
againſt one only, for the damages ; but the capias ought 
to be apainſt all, for the execution ought to enſue the 

nature of the original. 1 Rol. Abr. 888. | 
Soifa man has judgment in debt againſt two, he muſt 
take out joint execution againſt both, and cannot have 


a capias againſt one, and an elegit againlt the other, 1. 


Ral. Abr. 888. - 

But if a man has judgment for damages againſt two, 
and he ſues out a ſcire facias againſt both ; if one be re- 
turned ſummoned, and he makes default, and it be re- 
turned, that the other hath nothing, the plaintiff may 
have execution againſt him who made default for the 
whole. 1 Rol, Abr. 890. 

Soif two become bail for F. $8. and he is condemned, 
and there is judgment on ſcire factas againſt the bail, the 
plaintiff may take out execation 2gainſt either of them, 
being ſeverally as well as jointly bound, 1 Roe. Abr. 
688. 
| If there be judgment in debt againft two, and one dies, 
a ſcire facias lies againft the other alone, reciting the 
death, and he cannot plead, that the heir of him that 1s 
dead has aſſets by deſcent, and demand judgment, if he 
ought to be charged alone; fot at Common law, the 
charge upon a judgment being perſonal ſurvived, and the 
fatute of Weſtm. 2. that gives the elegit, does not take 
away the remedy of the plaintiff at Common law ; and 
therefore the party may take out his execution which 
way he pleaſes, for the words of the {tatute are, /it iz 
eleftione ; but if he ſhould, after the allowance of this 
writ and revival of the judgment, take out an elegit to 
charge the land, the party may have remedy by ſupgeſ- 
tion, or elſe by audita guerela, Raym, 26, 1 Liv. 30» 
$.C, 1 Keb. 92, 123. S, G 
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ſimple, or if ſuch a one acknowledges a ſtatute, and dies, 


taken ont againſt the heir, but his body is proteCted ; for 
it would be moſt unreaſonable to ſubje& the heir to the 
payment of his anceftor's debts, any farther than to the 
value of the affets deſcended. See Dyer 81. þl. 62. 207« 
pl. 15. Co. Lit. 103, 290. 

v0 if there be judgment againſt F, 8. and he dies in« 
teſtate, or having made his executor, a fiert facias may 
be exccuted of his goods in the hands of the executor or 
adminiſtrator. See 1 Med. 188, 2. Vent. 218. Skin, 
257. 2 Show, 485. 1 Salk, 322, 

y the Common law, if judgment be given againſt a 
man for debt or damages, and the defendant dies before 
execution ſued, his heir within age is not liable to exe» 
cution during his minority ; but the parol muſt demur 
in ſuch caſe till he comes of age. Co. Lit. 290. a. & 
Rol. Abr. 140, HERS 
And this privilege of infancy does not only prote& the 
infant, but all others who are affe&ed by the judgment z 
as if there be father and two daughters, and judgment 
be given for debt againſt the father, who dics, one of the 
daughters being within age, partition being made, the 
eldeſt ſha]l not be charged alone, but ſhall have the be- 


nefit of her ſiſter's minority, which puts a Rop to the 
execution. C9. Lit. 290. a. 


heir wichin age endow his mother, the Jand in dower 


| ſhall not be extended during the minority of the heir, 


Co. Lit. 290. a. Bro. Stat. Merch. 33. 

If a perſon recovers in treſpaſs againſt baron and feme, 
execution may be ſued out againſt the feme after the 
death of the huſband, 1 Rol. Abr. 890. 

So if a recovery be in aſliſe againſt them upon a diſ- 
ſeiſin, execution ſhall be againſt the feme after the death 
of her huſband, as well for the dainages as for the prin= 
cipal, 1 Rol, Abr. 346. 8 | 74g 

So if in a guare impedit, damages be recovered again{t 
baron and feme to the amount of two years, and the 
huſband dies, the damages may be recovered againſt the 


| wife, 1 Rol. Abr, $go. 


There can be no execution taken out againſt a member 
of parliament during privilege of parliament : Alſo no 
captas can iflue againſt a peer; for even in the caſe of a 
private perſon at Common law, the body was not liable 
to a man's creditors; and the ſtatute of Ed. 3. which 
ſubjects the body, does not extend to peers, becauſe of 


withal otherwiſe to ſatisfy their creditors. 6 Co. 52. 
Heb. 61. Cre. Car, 205. 


If a writ of execution be taken out againſt a clerk in 
holy orders, on a judgment obtained againſt him, or upon 


| a ſtatute ſtaple or recognizance in nature of it, which he 


has entred into; and the ſheriff returns, that he is a clerk, 
he ought to extend his lay fee and chattels, or return that 
he hath neither ; but if he returns, guod clericus fit bene- 
ficiatus nullum habens laicum feadum, ſed quod beneficiatus eſt 
in ſuch a dioceſe, then a writ of ſequettration ſhall iffue 
to the biſhop to: ſequeſter the living. 2. Rol. Abr, 474. 
1 Rel. Abr. 891. 2 Inſt. 472. Fink. 207. | * 
So if the conuſor of a ſtatute merchant be a clerk within 
orders, by the ſtatute of 13 E4. 1. the ſheriff cannot take 
the body in execution ; and if he returns, that he is a 
clerk, no execution ſhall be granted to the ſheriff to levy 
the debt de bonis ecclefraſticis, for his perſon is proteed by 
the letter of the ſtatute, and the ſtatute doth not ſubje, 
the bona eccleſiaſtica to the execution z but in this caſe the 
conuſee may have execution granted out of his lay fee, 
2 Rol. Abr. 468, Reg. Tud, 8, Bro, Stat. Merch. 38, 
Co. Ent. 13. | | | 
On a firri facias againſt a fellow of JYincheſter college, 


the ſheriff returned, clericus beneficiatus nullum habens 


 laicum feedum, whereupon a fieri facias de bonts ecclefiaſticis_ 


iſſued to the biſhop, who ſent his mandate to the warden 
and fellows of the college to ſequeſter his ſalary, and they 


| 


refuſed ; and it being moved in B, R. to know, whether | 
the biſhop might not compel them by eccleſiaſtical eg %- 
tne 


Tf there be judgment againft one who has lands in feds © 


and his lands deſcend to his heir, execution may be | 


So if the conuzor of a ſtatute-merchant dies, and his _ 


the ſacredneſs of their perſons ; as alſo the law ſuppoſes, 
that perſons thus diſtinguiſhed by the King, have where- . 
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the court thought that this was not an eccleſiaſtical con- 
{titution, the univerſities being only ſocieties ad fludendum 
& orandum, but ſaid that a prebend is an eccleſiaſtical be- 
| nefice; and in ſuch caſe, if the prebend have a ſole diſ- 
tin& corpſe, it may be ſequeſtred ; but where he is only 
a member of the body aggregate, and the inheritance is 
in the dean and chapter, there cannot be a ſequeſtration; 
and therefore they left the biſhop to do as he ought by 
law. 1 Salk. 320, 


4. To what time the execution ſhall have relation, ſo as to 
avoid any alienation or ſale of lands or goods by the party ; and 
of the King's precedency in executions. | 


As to lands, they are bound from the time of the 
judgment, ſo that execution may be of theſe, tho" the 
party aliens bona fide before execution ſued out ; fo of 


{tatutes merchant, ſtaple, and recognizances, which alſo | 


Co. 


bind the lands from the time of entering into them, 
Lit. 102. a. b. 8 Co. 171. 1 Rol. Rep. 77. 
Therefore if a man has judgment for debt, or ts co- 
guſee of a ſtatute, and the debtor, before execution ſued, 
aliens by fine, and five years paſs, yet the plaintiff may 
fill ſue out execution, 1 Adod. 217, 1 Chan, Ca. 
268. | 
But here it is neceflary to obſerve, that by the 29 Car. 
2. cap. 3. called the ſtatute of frauds, reciting, that it hath 
been found miſchievous, that judgments in the King's 
courts in J/:/lmin/ler do many times relate to the firſt day 


of the term whereof they are entred, or to the day of the | 


return of the origina}, or filing the bill, and bind the 
defendant's lands from that time, altho' in truth they 
were acknowledged or ſuffered and ſigned in the vaca- 
tion-time after the ſaid term, whereby purchaſers find 
themſelves aggrieved ; 

By the 14th ſection of that ſtatute, it is enacted, 
” That any judge or officer of any of his Majeſty's 
courts of J/:/tminſter, that ſhall ſign any judgments, ſhall, 


at the ſigning of the ſame, without fee for doing the ſame, | 


fet down the day of the month and year of his ſo doing, 
upon the paper-book, docket, or record which he ſhall 
fign, which day of the month and year ſhall alfo be en- 
tred upon the margent of the roll of the record where the 
faid judgment ſhall be entred, _ | 

And by ſe. 15. it is enacted, © That ſuch judg- 
ments, a3 againſt purchaſers bona fide ;, for valuable con- 
fideration of lands, tenements, or hereditaments to be 
charged thereby, ſhall, in confideration of law, be judg- 
ments only from ſuch time as they ſhall be ſo ſigned, and 
ſhall not relate to the firſt day of the term whereof they 
are entred, or the day of the return of the original or 
filing the bail.” | 

And by /e&, 18. it is enacted, ** That the day of the 
month and year of the inrolment of recognizances ſhall 
be ſet down in the margent of the roll where the ſaid re- 
cognizances are inrolled, and that no recognizances thall 
bind any lands, tenements or hereditaments in the hands 
of any purchaſer bona fide, and for valuable conſideration, 
but from the time of ſuch inrolment.” 

Alſo for the greater ſecurity of purchaſers, by the 4 & 

s I. & 1M. cap. 20. it is enacted, ** That the clerk of 
the eſſoins of the court of C. B. the clerk of the doggets 
of the court of King's Bench, and the maſter of the of- 
fice of pleas in the court of Exchequer, ſhall make and 
put into an alphabetical dogget, by the defendant's names, 
a particular of a}| judgments by confeſſion, non ſum 1n- 
formatus, or nthil dicit, entred in their ſeveral courts, &c. 
and that no judgment not doggeted, and entred in the 
books as aforeſaid, ſhall effe&t any lands or tenements as 
to purchaſers or mortgagees, or have any preference a- 
gainſt heirs, executors or adminiſtrators, in their admi- 
niſtration of their anceſtors, teſtators or inteſtates eſtates,” 

Here alſo we muſt obſerve a difference as to judgments 
which affect the lands cf an anceſtor, and thoſe which 
affect the heir ; for as to the firſt, the plaintiff ſhall not 


have execution, but only of that land which the defen- 
dant had at the time of the judgment, becauſe the ation 
was brought in reſpec of the 
Co. Lit. I'OZ. fs 


perſon, and not in reſpect 
of the land. | 


| 
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But if an action of debt be brought againſt the heir, 
and he alieneth, hanging the writ ; yet ſhall the land he 
had at the time of the original purchaſed becharged, for 
the action was brought againſt the heir in refpect of the 
land. Co. Lit. 102. And therefore. if the anceſtor de. 
viſed away the lands, creditors whoſe ſecurities were jn- 
ferior to judgments, had no remedy at Common law, 
either againſt the heir or deviſfee. Abr. Eq. 149. But 
now by the ſtat. 3 & 4 I/ill. & Ma. c. 14. it is enacted, 
That all wills concerning lands, or any rents, profits, 
| term, or charge out of the ſame, whereof the deviſor 
ſhall be ſeiſed in fee-fimple, in pofleflion, reverſion, or 
remainder, ſhall be deemed to be fraudulent and void 
againſt creditors upon bonds or other ſpecialties, their 
executors, adminiſtrators, &c. and ſuch creditors ſhall 
have their actions of debt againſt the heir at law and the 
deviſees jointly. | 

It hath been adjudged, that if there are two creditors, 
viz. A, and B. of F.S. whoſe heir is bound, and who 
has lands by deſcent, and 4 files an original in C. B. 
and hath judgment thereon, Trinity term 2 Far. 2, by 
| default, and there upon a general elegrt iſlues againit all 


[| the lands of the heir, and a moiety thereof is delivercd to 


A. and B. on a bill filed in B. R. 1& 2 Fac. 2. has a 
| ſpecial judgment againſt the aflets contetled by the heir, 
| Trinity term 3 Fac. 2. tho' B.'s judgment be ſubſequent 
to A.'s, yet it appearing that his bill or original was filed 
| before A.'s, the judgment ſhall have relation thercto, 
and therefore he muſt be firſt ſatighed. Carth, 245. 

Alſo in the above caſe it ſeems, that tho' 4.'s judgment 
{ had been on an original actually filed before &.'s, that 
B, muſt have been preferred, becauſe his judgment was 
general againſt the heir, and the execution a general and 


| common execution by elzgit, and not againit the affets 


only by way of extent ; and therefore ſuch a generah 
| judgment will not operate by way of relation to the ori- | 

| gina], but binds only in common caſes from the time of 
| the judgment given. Caxth. 246. 181. | 
As to goods andchattels, the execution at Common law 

| had relation to the time of the awarding thereof, and 
therefore, if after the ze//e of the writ of execution, the 
| defendant had ſold the goods, tho' bona fide, and for ya- 

luable conſideration, yet were they {ti}] liable to be taken 

{ In execution into whoſe har.ds ſoeyer they came. 8 Co. 

171. Cro. Eliz. 174, 440. 2 ent, 218, 

But as this created ſome inconveniency with refpe& to. 
| trade, in making thoſe goods ſtill ſubject to executions, 
tho* in the hands of a perſon who came by them for va- 
 luable conſideration, and without notice of any ſuch exe- 
cution ; and as there was a farther inconveniency in ma- 
king a writ of execution taken out in vacation, to have 
relation to the laſt day of the precedent term ; for remedy 
hereof, by the 29 Car. 2. cap. 3. ſee. 16. it is enacted, 
<« "That no writ of fier: faczas, or othes writ of execu- 
tion, ſhall bind the property of goods againſt whom ſuch 
| writ of execution is ſued forth, but from the time that. 
| ſuch writ ſhall be delivered to the ſheriff, under-ſheriff, 
or coroners, to be executed; and for the better mani- 
feſtation of the ſaid time, the ſheriff, under-ſheriff, and 
coroners, their deputies and agents ſhall, upon the receipt 
of any ſuch writ ( without fee for doing the ſame) indorſe 
upon the back thereof the day of the month or year 

whereon he or they received the ſame.” | 

'T his ſtatute binds the property of goods taken in exe-= 
cution from the delivery of the writ to the ſheriff with 
| reſpect to purchaſers only, but in reſpet of executors 
where the party dies after the z2/e and before execution, it 
binds the property from the ze/fe. Per Ch. }J. and Dobben, 
obiter. Comb. 145. Mich. 1 IW.& M.in B. R. Anon. 

The fiert facias bore te/le before the party's death, but 
the delivery and indorſement was after. The court held 
the execution good at Common law, and rather inclined 
that it was good ſince the ſtatute, and that it was made 
for the benefit of ſtrangers, who might have a title to the 
goods between the ze/te and the time of delivery to the 
theriff, but as to the party himſelf, the goods were 
bound from the zeſte ever ſince the ſtatute. But it was 
ordered to be further ſpoken to. 2 Yent. 218, Mich, 2 IF. 
| & M.inG. B&B, Ann, 5/4 

The 
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'The ſtatute of frauds and perjuries intended only to 
remedy an inconvenience of ſelling goods after the tz/7e 
of the writ ; ſo that the writ binds now only from the 
delivery quoad a purchaſor : but the ſtatute was not made 
for the benefit of the party or his executors, ſo that quoad 
them it binds from the t4//e, and there is no fraud in the 
caſe. Comb. 33. Mich. 2 Tac. 2. B. R. Horton v, 
Ruſeby. 

If a writ of execution be deliver'd to the ſheriff againſt 
A. and A. becomes a bankrupt b-fore it is executed, the 
execution is ſuperſeded, and conſequently the property of 
the goods is not abſolutely bound by the delivery of the 
writ to the ſheriff, But the ze/te of the writ binds againſt 
all ſales and as of the party himſelf, Per Holt Ch. }. 
Ld. Raym. Rep. 252. Mich. g IV. 3. 

Fieri fucias upon a judgment, defendant dies before 
execution, the writ may be executed upon the inteſtate's 
goods'; and J/indham ſaid, The property of the goods is 
ſo bound by the 7/le of the writ, as that a ſale made of 
them bona fide ſhall be void ; to which the court agreed, 
1 12d. 188. Farrer v. Bromkes, admini/lrator of Brookes, 

Two executions, one delivered betore the other on the 
ſame day, but the Jaft teſted was delivered firſt, The 
ſheriff ought to execute that which was firſt deliver'd to 
him; but if he executes the laſt, the execution 1s good ; 
- but the other party has his remedy again{ the ſheriff; but 
as to the party himſelf, his goods are bound by the 7z/e ; 
adjudged. Carth. 419. Mich. g W. 3. B. R. Small- 
comb v. Buckingham, S. C. adjudged. 1 Salk. 320. 
N. B. He who brought the firſt fieri factas told the ſheriff 
that he was not in haſte, ſo took out no warrant nor 
left any fee, and this inclined the opinion of the court 
more ſtrongly againſt him. 1 Salk, 320. Garth. 420. 

——5 17d. 377. reports that this was mentioned per 
Flt Ch. J. and that Holt ſaid, that if the ſecond fieri 
facias had been delivered a fortnight after, yet if it be 
rſt executed it ſhall be good, and the other has only 
his remedy againft the ſheriff, The court thought that 
no wrong was done in this caſe, becauſe he that had the 
firſt writ never defired any warrant, and was plainly de- 
ſixned only as a ſcreen to protect the party from the ſe- 
cond feeri facias, and judgment accordingly. 12 M:d. 
126. $8. C.——Lord Raym. Rep. 251. Smallcomb v, Croſs 
and Butkingham, $. C. held accordingly, and that in this 
| caſe no aCtion lies againſt the ſheriff, becauſe he who de- 
livered his writ firſt, would not take a warrant from the 
ſheriff to leiy the goods ; ſo that it ſcems he had a deſign 
only to keep that execution In his pocket to -protect the 
defendant's goods by fraud. And judgment for the plain- 
tiff by the whole court. ; 

If judgment be entred in vacation, and writ taken out 
againſt the party's goods as of tne term before, yet the 


writ ſhall levy the money of his goods in the hands of his 


executors. Per Holt Ch. J. 7 Med. 95. Ann, B. R. 
Oades v. T/odward. | | | 

An execution was taken out againft the teſtator in his 
life-time, and executed after his deceaſe, the writ was re- 
turnable Oab. lartini, and executed on the 16th of 
November, which-was two days before the return was out; 
the execution being ſued out before the teſtator's death 
may be executed afterwards without a ſcire faczas, as 
was reſolved in Dr. Needham's caſe ; and it may be exe- 
cuted at any time before the return of the writ, nay, on 


the very day that it is returnable, and good; and if it is. 


executed in the vacation, it ſhall refer to the antecedent 
term, and ſo it ſhall if it is executed in term-time ; per 
cur, $ 1:d. 225. Hill. 10 Geo, Anon', And fays lo 15 
Cro. E. 181. Parker v. Meſs. IS. 

As to the King's precedency in executions, it hath 
been already obicrved, that the King by his prerogative, 
may have execution of the body, lands, or goods of his 
debtor, at his ele&tion, Hob. bo. 2 Inft. 19. 2 Rel. 
Abr. 472. — Ke 

And here we muſt obſerve, that the King's execution 
relates as to land, to the time of becoming in debt to the 
king ; for as to debts that were of record, they always 
bound the lands and tenements ; for all lands being held 
mediately or immediately from the King, when any debt 
was returned of any perſon, it laid the cſtate as liable to 


VoL. l. 


| 
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ſuch debt, as if it had been a reſervation on the firſt 
grant. B C9. 171, 2 Rol. Abr, 156, 157. 

And as to debts not of record, they bind the lands 
trom the time they are entered into ; but even force 


of the ſtatute 33 . 8. ,ap. 39. by which it is enacted, 


*© 'That if any ſuit be commenced or taken, or 
ceſs hereafter be awarded for the King, for the recovery 
of any of the King's debts, that then the ſame ſuit and 
proceſs iall be preferred before any perſon or perſons ; 
and that our ſaid ſovereign Lord, his heirs and ſucceſſors, 
{hall have firſt execution againſt any defendant or defen- 
dants, of and for his ſaid debts, before any other perſon 
or perſons, ſo always, that the King's ſaid ſuit be taken 
and commenced, or proceſs awarded for the ſaid debt, at 
the ſuit of our faid Sovereign Lord the King, his heirs or 
ſucceliors, before judgment given for the ſaid other perſon 
or perlons,” | | 

As to the King's execution of goods, the ſathe relates 
to the time of the awarding thereof, which is the te/te of, 
the writ, as it was in the caſe of a common perſon at 
law ; for tho” by the 29 Car. 2. No execution ſhall bind, 
the property of goods, but from the time of the delivery 
of the writ to the ſheriff ; yet as this a& does not extend 
to the King, an extent of a later ze/te ſuperſedes an exe- 
cution of the goods by a former writ ; becauſe by the 
King's prerogative at Common law, if there had been 
an execution at the ſubject's ſuit, and afterwards an ex-: 
tent, the execution was ſuperſeded till the extent was 
executed, becauſe the publick ought to be preferred to: 
the private property, and the rather, becauſe the King 
is tuppolſcd by publick buſineſs not to be able to take care 
of every private affair relating to his revenue, and there- 
fore no time occurs tothe King; and if he was to be 


prevented of his execution by another perſon's coming in. 
before him, Jaches muſt be imputed to him, which the. 


law does not. 2 Bac. Abr. 363. | 

If the King's debt be prior on record, it binds the lands 
of the debtor, into whoſe hands ſoeyer they come, be= 
caule as has Leen obſerved, it is in the nature of an ori- 
gina] charge upon the land itſelf, and therefore muſt ſub- 


ject every body that claims under it ; but if the lands were. 
aliened in whole or in part, as by granting a jointure _ 


betore the debt contracted, ſuch alienee claims prior to 
the charge, and in ſuch caſe the land is not ſubject. See 


2 Rl, Abr. 156-7. Moor 126, Leon, . 
4 Leon, 10. f 8 oe 239» 240 


5. At what time execution may be ſued out ; and of the 


nece//ity of a \cire facias, | 

At common law, in real actions, where land was re- 
covered, the demandant, after the year, might take out 
a ſcare facias to revive his judgment, becaule the Jjudg- 
ment being particular in the real ation, guoad the lands 


with a certain deſcription, the law required, thzt the. 


execution of that judgment ſhould be entred. upon the 


roll, that it might be ſeen, whether execution was deli-. 
vered of the ſame thing of which judgment was given 3 
and therefore if there was no execution appearing on the 


roll, a ſcire facias iſſued to ſhew cauſe, why execution 


ſhould not be. 2 1nft. 471. 5 Co. 88. Cro, Eliz. 416, 


6 Mod. 288. 
But if the plaintiff, after he had obtained judgment in 


any perſonal ation, - had lain quiet, and had taken no 
procelſs of execution within the year, he was put to a new 


original upon his judgment, and no ſcire facias was if- 
ſuable at law on the judgment, becauſe there was not a 
judgment for any particular thing in the perſonal ation, 
with which the execution could be compared ; therefore 
after a reaſonable time, which was a year and a day, it 
was preſumed to be executed, and therefore the law al- 
lewed him no ſcire facias to ſhew cauſe why there ſhould 
not be execution ; but if the party had ſlipped his time, 
he was put to his action on the judgment, and the defen-' 
dant was obliged to ſhew how that debt, of which the 
judgment was an evidence, was diſcharged, 2 1n/t. 469. 
Carth, 30, 31. 1 9d. 351, | 

To remedy this, and to make the forms of proceeding 
more uniform in both actions, the ſtatute of J/e/tm. 2 


g T cap, 45 
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caþ. 45. gave the ſcire facias to the plaintiff to revive 
the judgment, where he had omitted to ſue execution 
within the year after judgment was obtained : The words 
| of thea& are; ©** Becauſe that of ſuch things as be recor- 
ded before the Chancellor and the juſtices of the King that 
have record, and be inrolled in their rolls, proceſs of a 
plea ought not to be made by ſummons, attachments, 
efloin, view of land, and other ſolemnities of the court, 
as hath been uſed to be done of bargains and covenants 
made out of the court ; from henceforth it ts to be ob- 
ſerved, that thoſe things which are found inrolled before 


them that have record, or contained in fines, whether 


they be contraQs, ſervices, or cuſtoms knowledged, or 
other things whatſoever inrolled, wherein the King's 


courts, without offence of the law and cuſtom, may exe- 


cute their authority, from henceforth they ſhall have ſuch 
vigour, that hereafter it ſhall not need to plead for them. 
But when the plaintiff cometh to the King's court, if 
the recognizance or fine levied be freſh, that is to ſay, 


levied within the year, he ſhall forthwith have a writ of. 


execution of the ſame recognizance made, And if the 
recognizance were made, on the fine levied of a further 
time paſſed, the ſheriff ſhall be commanded, that he give 
knowledge to the party of whom it is complained, that 
he be afore the juſtices at a certain day, to ſhew if he 
have any thing to ſay why ſuch matter anrolled or con- 
tained in the Ris ought not to have execution, And if 
he do not come at the day, or peradventure do come, and 
can ſay nothing why execution ought not to be done, the 
ſheriff ſhall be commanded to cauſe the thing inrolled or 
contained in the fine to be executed.” 

It hath been doubted, whether a ſcire factas lay to re- 
vive a judgment in eje&ment after a year and a day, 
either by the Common law, or by force of this ſtatute ; 
for at Common law this was looked upon as a perſonal 
action, and it was thought that the ſtatute extended only 
to ſuch perſonal ations in which debt or damages are re- 
covered, and not to provide a remedy in this caſe, when 


at the time of making the at, the poſſeſſion was not | 34 


recovered in this ation ; but it ſeems now ſettled and 


confirmed by daily praCtice, that a ſcire facras lies on a 


judgment in eje&ment, for the words of the act are, S;ve 
ſervitia ſrve conſuetudines frve alia quacunque irrotulata, 
which comprehend all judgments, and give the like re- 
medy on them by ſcire facias, as the demandant had on 
_ a judgment in a real ation at Common law. 1 Sid. 351, 
2 Salk. 600. : OED | | 
| Here alfo it may be proper to diſtinguiſh between ta- 
king out execution on judgments and recognizances at 
Common law, and on ſtatutes merchant and ſtaple ; that 
on the firſt, ſcire facias after the year and day is abſo- 
lutely neceſlary ; but as to ſtatute merchants, &c, the 
conuſee may at any time ſue execution on them, without 
the delay or charge of a ſcire facias. Co, Lit. 291. a. 
2 Inſt. 469. F. N. B. 296. Bro. Recog. 17. | 
The reaſon, why the plaintiff is put to his ſczre factas 
after the year, is becauſe where he lies quiet ſo long after 
his judgment, it ſhall be preſumed he hath releaſed the 
execution, and therefore the defendant ſhall not be di- 
ſturbed without being called upon, and having an oppor- 
tunity in court of pleading to the releaſe, or ſhewing 
cauſe if he can, why the execution ſhould not go, 2 
Tnſl. 470. 
' Allo it is ſaid in Salkeld, that if a judgment be above 
ten years ſtanding, the plaintiff cannot ſue a ſcire facias 


without motion in court ; and if it be under ten, but 


above ſeven, he cannot have a ſcire facias without a 
motion at the ſide-bar ; and a note is added, that if after 
ſuch motion and judgment revived by ſcire F nr" the 
defendant dies before execution, the plaintiff muſt ſue a 
new ſcire facias, but may have it without motion, for 
the judgment was revived before. 2 Salk. 598. 

But tho? the general rule be, that the plaintift cannot 
take out execution after the year and day without a ory 
facias, yet the rule muſt be underſtood with theſe reſtric- 
tions. 

That if the defendant brings a writ of error, and 
thereby hinders the plaintiff from taking his execution 
within the year, and the plaintiff in error is nonſuit, or 


the year, and continued it down b 


SAS | 
the judgment affirmed, thedefendant inerror may proceed 
to execution after the year withour a ſcire factas, becauſe 
the writ of error was a ſuperſedeas to the execution, and 
the plaintiff muſt acquieſce till he hears the judgment 
above ; beſides, while the cauſe is depending on the writ 
f error, the cauſe is ſtill ſab judice, whether the plaintiff 
all recover, or not, and the year for the execution 
ought to be accounted from the final judgment given, 
Cro. Fac. 364. Yelv. 7. 1 Ril. Abr. 899. 4 Leon. 197, 
5 Co. 88. Carth. 236-7. 6 1. 288. 
SO if the plaintiff hath a judgment, with ſtay of exe= 
cution for a year, he may, after the year, take out his 
execution without the ſcire facias, becauſe the delay ig 


| by conſent of parties, and in favour of the defendant; 


and the indulgence of the plaintiff ſhall not turn to his 
prejudice, nor ought the defendant to be allowed any ad-= 
vantage of it, when it appears to be done for his adyan« 
tage, and at his inſtance. 6 cd. 288, 1 Rol. Rep, 
IO04. | | 

Alſo if the plaintiff enters, on the roll of the judgment, 
an award of an elegit of the ſame term with the judg- 
ment, and continues it down with vicecomes non miſit 
breve, he may take out that writ at any time afterwards, 
without ſuing out any ſcire facias ; tho* upon debate of 
this matter, the judges at firſt inclined that 'the elegit 
ſhould be actually taken ; otherwiſe ſuch an award as this 
might be entred at any time, paying only for the conti- 
nuances, and the party thereby tricked out of the benefit 
which the law gives him of pleading any matter po/? fattum 
upon the /cire facias; but upon examination of ſeveral 
of the ancient practiſing clerks then in court, this ap= 
peared to have been the conſtant practice amongſt them 
for many years; and therefore the court conſidering the 
inconveniency of opening a gap to deſtroy ſo many exe- 
cutions for this irregularity, and becauſe the practice 
had prevailed ſo long, that it was become the law of the 
court, ordered that the execution ſhould ſtand good, 
_—_ 2383-4. 1 Rol. Rep. 104. 2 Show. 235, Comb, 
But if the defendant had been tied up by an injunRion 
out of Chancery for a year, yet he cannot take out exe- 
cution without a ſcire facias, becauſe the courts of law 
do not take notice of Chancery injunCions, as they do of 
writs of error ; beſides, in that caſe it had been no breach 
of the injunction to have taken out the execution within 
vic* non miſit breve, 
which cannot be done in the caſe of a writ of error, be= 
cauſe that removes the record out of the court where 
the judgment was; and therefore there can be no pro- 
ceedings below till it be affirmed, and returned to the 
inferior courts. 1 Salk, 322. 6 Mod. 288. S. C. 


6. Of the ſheriff's duty, and authority in doing execution ; 
and the remedy againft him for negle& of duty, 


The ſheriff or officer, who has proper authority to begin 
an execution, is compellable to proceed in the fame, xr 
Salk. 323. + | 

Hence it hath been adjudged, that if a ſherlf on a 
feeri facias ſeizes goods in his hands to the value of the 
debt, and pays part of the debt, and is diſcharged, without 
having ſold the reſt of the goods, or having returned his 
writ, that notwithſtanding ſuch diſcharge, and without 
any writ of venditioni exponas, he may fell the goods re=- 
walolng os an __ and ſuch ſale and execution ſhall 

e good by force of the writ of fier: facias. Cro. Fac. 73. 
Mb. 757.8. C.:. $0 1-78 

If a fieri facias be delivered to an under-ſheriff, gth of 
November 34 Eliz. on which he levies part of the debt ; 
andon the ſame day, a writ of diſcharge is delivered to him, 
dated 6th of November ; yet if it be not proved, that he 
had notice of this diſcharge prior to his commencing the 
execution, he ſtill remains under-ſheriff, and liable to 
the plaintiff's ation for the money levied by him, Cro, 
Eliz. 440. 

| As the authority of the old ſheriff continues, ſo the 
law has provided a remedy to oblige him to proceed in 
the execution, which is by diffringas nuper vicecomitem, 
which is, either to diſtrain the old ſheriff to ang 

ring 
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bring in the money, or to ſell and deliver the money to 
the new ſheriff to bring into court, 1 Salk. 323. 
Tt is laid down as a general rule in our books, that the 
ſheriff in executing any judicial writ, cannot break open 
the door of a dwelling-houſe ; this privilege which the 
law allows to a man's mare ariſes from- the great 
regard the law has to every man's ſafety and quiet, and 
therefore protefts them from the inconveniencies which 
muſt neceſſarily attend an unlimited power in the ſheriff 
and his officers in this reſpe&t; and hence it is, that 
every man's houſe is called his caſtle, 5 Co. g1, &c, 
. Inſl. 162. Moor, 668, NYelv, 28, Cre. Eliz, go8, 
Dale Sher. 350. 

But yet in favour of executions, which are the life of 
the law, and eſpecially in caſes of great neceflity, or 
where the ſafety of the King and Commonwealth are 
concerned, this genera] caſe hath the following excep- 
tions : 

That whenever the proceſs 1s at the ſuit of the King, 
the ſheriff or his officer may after requeſt to have the door 
. opened, and refuſal, break and enter the houſe to do exe- 
cution, either on the party's goods, or take his body, as 
the caſe ſhall be. 5 Co. g1.6. 

2. So in a writ of ſeiſin or habere facias poſſeſſionem in 

ejetment, the ſheriff may juſtify breaking open the door 
if he be denied entrance by-the tenant ; for the end of 
the writ being to give the party full and actual poſſeſſion, 
conſequently the ſheriff muſt have all power neceſlary for 


thisend ; beſides, in this caſe the law does not, after the 


judgment, look upon the houſe as belonging to the te- 
nant, but to him who has recovered. 5 Co. g1, 7 

3. Alſo this privilege of a man's houſe relates only to 
ſuch execution as afftets himſelf; and therefore if a 
fieri facias be direQed to the ſheriff to levy the goods of 
A. and it happen thatA.'s goods are in the houſe of B. 
if after requeſt made by the ſheriff to B. to deliver 
theſe goods, he refuſes, the ſheriff may well juſtify the 
breaking and entring his houſe. 5 Co. 93.4, 1 Sid, 
186. - ; | 

4. Alſo this privilege extends to a man's dwelling- 
houſe, or out-houſe adjoining thereto, and therefore it 
hath been adjudged, that the ſheriff, on a fieri facias, 
may break open the door of a barn, ſtanding at a diftance 
from the dwelling houſe, witout requeſting the owner 
to open the door, in the ſame manner as he may enter a 
cloſe, &c. 1 Sid. 186. 1 Keb. 698. 8, C 

5. So on a fieri facias, when the ſheriff or his officers 
are once in the houſe, they may break open any cham- 
ber-door or trunks for the compleating the execution, 

2 Shaw. 87, 

6, So if the ſheriff's bailiffs enter the houſe, the door 
- being open, and the owner locks them in, the ſheriff 
may juſtify breaking open the door, for the inlarging and 
ſetting at liberty the bailiffs ; for if in this caſe he were 
obliged to tay till he could procure a homine replegiands, 
it might be highly inconvenient ; alſo it ſeems, that in 
this caſe, the locking in the bailiffs is ſuch a diſturbance 
to the execution, that the court will grant an attachment 
for it. Palm. 52: Cro. Jac. þ, 555. 8. C, 2 Rel. 
Rep. 0 Ss. C. o ; 

\ 7, That if the ſheriff in executing a writ, breaks open 
door, where he has no authority for ſo doing by law, 
yet the execution is good, and the party has no other re- 
medy but an aCtion of treſpaſs againſt the ſheriff, 5 Co, 

« 0s 

If the ſheriff refuſes to execute any judicial writ ; this 
is a contempt to the court, for which an attachment will 
be granted, 1 Salk. 323. Io 

0 if he executes the writ, and makes a falſe return, 

the party injured may have an aCtion on the caſe againſt 
him. 1 Salk. 323, | : 
If a fieri facias be direRed to the ſheriff, and he returns 
that he levied goods to ſuch a value, he muſt anſwer 
goods to that value, and in ſuch caſe, if he returns, that 
they remain in his hands for want of buyers a vend:tzons 
exponas ſhall be awarded ; upon which, if he refuſes to 
ſell the goods, a diftringas iſſues to the coroner, Fareſt. | 
118, 6 Med. 299, 1 Salk. 323, 
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But if to a fer facias the ſheriff returns, that he 
ſeiled goods to ſuch a value, and that they were reſcued 
out of his hands ; in this caſe he makes himſelf liable to 


an action of debt, or a ſcire facias may be. brought. 


againſt him by the plaintiff, for the ſheriff having levied 


the goods, he can have no remedy againſt the defendant ;. 


alſo in this caſe there can be no venditioni exponas to the 
ſheriff, becauſe by his own ſhewing ir appears, that he 
has got the goods in his hands. See Cro, Fac. 514, 
Godb. 276. 2 Rol. Rep. 57. Bridg. 53. Cro, Fac. 556. 
Cro. Car. 53. 2 Saund. 343%. 


7. Of ol/irufting an execution, and the party's remedy 
when the execution 1s irregular, | 


There were anciently caſtles, fortreſſes and liberties, 
where they reſiſted the ſheriff in executing the King's 
writs, which creating great inconvenience, the ſtatute of 
IVe/im. 2. cap. 39. (13 Ed. 1.) hindered the ſheriff from 
returning reſcuers to the King's writ of execution, 2 
Bac. Abr. 368. 
«© 'The ſheriffs make alſo many times falſe anſwers, re- 
turning that they could not execute the King's precept 
for the reſiſtance of ſome great man ; wherefore let the 
ſheriff beware from henceforth, for ſuch manner of an= 
ſwers redound much to the diſhonour of the King. And 
as ſoon as his bailiffs do teſtify that they found ſuch re- 
ſiſtance, forthwith all things ſet apart (taking with him 
the power of the ſhire) he ſhall go in proper perſon to da 


execution ; and if he find his under bailifts falſe, he ſhall _ 


puniſh them by impriſonment, ſo that other by their 
example may be reformed ; and if he do find them true, 
he ſhall puniſh the refiſters by impriſonment, from 
whence they ſhall not be delivered without the King's 
ſpecial commandment, And if it percaſe the ſheriff 
when he cometh do find reſiſtance, he ſhall certify ta 
the court the names of the reſiſters, aiders, conſenters, 
commanders, and fayourers, and by a writ judicial they 
ſhall be attached by their bodies to appear at the King's 
court ; and if they be convict of ſuch reſiſtance the 
ſhall be puniſhed at the King's pleaſure, Neither ſhall 
any officer of the King's meddle in affigning the puniſh- 
ment, for our Lord the King hath reſerved it ſpecially to 
himſelf, becauſe that refiſters have been reputed diſtur- 
bers of his peace, and of his realm.” | 

The judges conſtrued theſe words only to executions, 
and not to writs on meſne proceſs, that the ſheriff was 
not obliged to carry the poſſe comitatus where the man 
was bailable, for they did not preſume, that in ſuch caſes 
the King's writ would be diſobeyed. 2 Bac. Abr. 368. 


The original of commitment for contempts ſeems ta. 


be derived from this ſtatute ; for ſince the ſheriff was to 
commit thoſe who reſiſted the proceſs, the judges who 
awarded ſuch proceſs muſt have the ſame authority ta 
vindicate it ; hence, if any one offers any contempt ta 
his proceſs, either by word or deed, he is ſubject to im- 
priſonment during pleaſure, viz. from whence they ſhall 
not be delivered without the King's ſpecial commandment ; ſa 
that, notwithſtanding the ſtatute of Magna Charta, that 
none to be priſoned without judgment of their peers, or by 
the law of the land, this is one part of the law of the land 
to commit for contempts, and confirmed by this ſtatute; 
2 Bac. Abr. 368. | 

But though the court will on affidavit grant an at- 
tachment againſt the party, whether he be the defendant 
or a ſtranger, who diſturbs the execution ; yet where the 
ſheriff delivered poſlefſion by virtue of an habere facias 
poſſeſſionem in the morning, and ſome hours after the ſhe- 
riff was gone, and the party in pofleflionem, the defendant 
came and turned him out again ; and the court held, 
that if the plaintiff had been turned out immediately af- 
ter he was put into poſſeſſion, or while the ſheriff and his 
officers were there, an attachment might have been grant- 


ed, for this had been a diſturbance to the execution, and 


a contempt, but being ſeveral hours after, they doubted ; 
but it was agreed in this cafe, that the court might grant 
a new habere facias poſſeſſionem, if the firſt was not returned, 
1 Salk, 321, 6 Mod, 17.8, C, | wil 

Alſo 


The words of which Rtatute are :- 
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Alſo though the court will grant an attachment, yet 
if A. be taken on a capias ad Phot nr at the ſuit of 
B. and reſcued by F. S. . may bring an action on 
the caſe againſt F. S. for the reſcue, or the ſheriff may 
have ſuch a&ion againſt the reſcuer, becauſe he is liable 
to B, but his being liable does not prevent B. from bring- 
| Ing his action againſt which of them he pleaſes. Cro, 
Car. 109. | | 

If upon an elegit the ſheriff delivers all the party's 
lands, or a third part, or more than a moiety, the ex- 
tent is void ; but in this caſe it can only be made void 
by writ of error, or audita quereia. 1 vid, gl. Carth. 


ws if upon an elegit the ſheriff delivereth a moiety of 
| an houſe without metes and bounds, ſuch return is ill, 
and ſhall be quaſhed for incertainty, on motion, without 
a writ of error, or audita querela, Carth. 453. 

So if a fieri facias be not warranted by the judgment 
upon which it is awarded, though the ſheriff ſhall be ex- 
cuſed, yet it is merely void as to the party. 

Hence it has been held, that in treſpaſs againſt the ſhe- 
riff, it is enough for his juſtification, to ſhew a writ ; 
ſo it is in the caſe of his bailiff or officer, with this dit- 
ference, that the ſheriff mult ſhew the writ was retur- 
\ ned, if returnable ; but the bailiff need not, becaule it 
is not in his power ; but in treſpaſs againſt the plaintiff 
himſelf or. a mere ſtranger, they cannot juſtify them- 
ſelves, unleſs they ſhew there was a judgment as well as 
an execution, for the judgment may be reverſed, and it 
ought to be at their peril, if they take out: execution at- 
terwards ; but it ſeems, that if one comes in aid of the 
officer, at his requeſt, he may juſtify as tne officer may 
 &o, but ſuch requeſt or command of the officer is traver- 
ſable. 1 Salk. 40g. 

So where a man had judgment, and execution execu- 
ted, and afterwards the judgment was vacated for being 
unduly obtained, and reſtitution awarded, and afterwards 
the defendant brought treſpaſs againſt the plaintiff in the 
firſt ation for the taking of the goods; and it was ad- 
| Judged, that it well lay againſt the party, for by the va- 
cating of the judgment it is as if it never had been, and 


is not like a judgment reverſed by error ; but in this caſe. 


it was held, that no action would lie againſt the ſheriff, 
who had the King's writ to warrant what he did, 1 Lev, 
95, Raym. 73, 8. Go wo 
If upon his judgment the plaintiff takes out a- fer: 
facias, and thereupon the ſheriff ſells a term for years to 
a ſtranger, and the judgment is afterwards reverſed, the 
defendant ſhall only be reſtored to the money for which 
 theterm was fold, and not to the term itſelf ; for by the 
writ the ſheriff had authority to ſell ; and if the ſale may 
be avoided afterwards, few would be willing to purchale 
under executions ; which would render writs of execu- 
tion of no effect. 1 Rol. Abr. 778. 8B Co. 19, 143: 
Cro, Eliz. 278. Moor. 273. 1 Leon. 96, 3 Leon. 189. 
Cro. Fac. 246. Godb, 27. ep. 
But if the plaintiff takes out an elegit on his judg- 
ment, and the ſheriff, upon this writ, delivers a leaſe for 
years, of the defendent's, to the value of 50/. to the 
plaintiff per rationabile pretium & extentum, to have as 
his own term, in full ſatisfaction of 50/. part of the 
ſum recovered, and after the defendant reverſes the judg- 
ment, he ſhall be reſtored to the ſame term, and not to 
the value ; for though the ſheriff might have ſold the 
term on this writ, yet here is no ſale to a ſtranger, but a 
delivery of the term to the party that recovered by way 
of extent, without any ſale, and therefore the owner 
ſhall be reſtored. 1 Rol. Abr. 778. Cro, Fac. 246. 
Yelv. 179. 1. Brownl. 107, 108. 
And for this reaſon, if perſonal goods were on this 
writ delivered to the party per rationabile pretium & ex- 


tentum, upon the reverſal of the judgment he ſha]l be 


reſtored to the goods themſelves. 1 Rel. Abr. 778. 

So if the goods of an outlawed man are ſold by the 
ſheriff on a capias utlagatum, and after the outlawry is 
reyerſed by writ of error, he ſhall be reſtored to the 
goods themſe]ves, becauſe the ſheriff was not compella- 
ble to ſell theſe goods, but only to keep them to the uſe 


1 Vent. 259. 


— 


. ona writ of error, B, ſhall have the goods again, 


and afterwards is brought into court, and demanded why 
_ execution ſhould not be awarded againſt him, if he deny 


EA £ 
of the King. 5 Co. go. 1 Rol. Abr. 778, Cro, Elie, 
278, | | 
So upon a frer: facias on a judgment againſt B. the 
ſheriff takes the " of B. ;nts bis Neto, but before 
any ſale of them, B, delivers to the ſheriff : {hÞor ſeas 

or b 
this ſeizure no property is altered. 2 Rol. Abr, pe 
See 1 Kol. Abr. 492, Cro. Eliz. 597. Moor 542. Style 
159. 1P/ent. 255. Comb, 389. | 

For more learning on this ſubjeft, ſee 10 & 11 Vin. Abr, 
and 2. Bac, Abr. tit, Execution. 

Execution for the King's debt, or prerogative execution, 
Is always preferred before any other executions. See 
Prerogative. 

Execution of criminals, Muſt be according to the 
judgment, and the King cannot alter a judgment from 
hanging to beheading, becauſe no execution can be war- 
ranted, unleſs it be purſuant to the julgment, 9 1», 
$2, 211. : 

The following particulars are obſerved by Mr, ſerjeant 
Hawkins with reſpeCt to the execution of criminals; 1ſt, 
That the court of King's Bench hath not only power to 
award execution againit perſons attainted there, but alſo 
againſt perſons attainted in parliament, .or any other 
court; the record of their attainders or tranſcript thereof 
being firſt removed into the court of King's Bench, and 
themſelves brought thither by habeas corpus. 2dly, That 
execution ought not to be awarded into a different county 
from that wherein the party was tried and convicted, ex- 
cept only where a record of attainder is removed into the 
court of King's Bench, which may award the execution 
in the ſame county wherein it fits. 3dly, That where 2 
perſon attainted hath been: at Jarge after his attainder, 


that he is the ſame perſon, it ſhall be immediately tried 
by a jury returned for that purpoſe. 4thly, That the 
court may command execution to be done without any 
writ. 5thly, That it is holden by Czke and Hale, that 
no execution can be warranted unleſs it be purſuant to 
the judgment, and therefore that it cannot bd altered by 
the King, as from hanging to beheading. Yet ſince 
there is a great number of precedents, where men con- 
demned to be hanged for felony, and women condemned 
to be burnt for treaſon, have been beheaded by force of 
a ſpecial warrant from the King for that purpoſe ; and 
ſince Bra&ton and Staunforde, and the year book of 35 
H. 6. ſpeaking of this matter, are not ſo expreſs as 
Coke and Hale, but ſay only in general, that the ſheriff 
cannot lawfully behead a man who is only condemned to 
be hanged, by which they perhaps intend no more than 
that he cannot lawfully do it of his own authority ; I 
ſhall leave this matter to be farther ccnſidered. How- 
ever it 1s agreed, that where beheading is part of the 
judgment, as in caſe of high treaſon, the King may par- 
don all the reſt, and conſequently in ſuch cate the judg- 
ment will be well executed by beheading only. 6thly, 
That it ſeems agreed at this day, that an execution can- 
not be lawfully executed by any but the proper officer. 
7thly, That it is clear, that if a man condemned to be 
hanged, come to life after he be hanged, he ought to be 
hanged again ; for the judgment was not executed till 
he was dead. Bthly, That it ſeems agreed, that every 
court which has power to award an execution, has allo 
of common right a diſcretionary power of granting a re- 
prieve ; as where a perſon pleads a pardon defective in 
point of form, but ſufficiently ſhewing the King's inten- 
tion of mercy ; or where it is doubtful whether the of- 
fence be not included in a general ſtatute pardon ; or 
whether, as it is laid in the indictment, it amounts to ſo 
high a crime as that with which the priſoner was char- 
ged, And it ſeems agreed at this day, that judges con- 
tinue to have this power after their commiſton is deter- 
mined. gthly, "That it is clear, that if a woman quick 
| with child be condemned either for treaſon or felony, 
ſhe may allege her being with child in order to get the 
execution reſpited, and thereupon the ſheriff or marſhal 


| ſhall be commanded to take her into a private room, and 
| to 


ELK 


to impanel a jury of matrons to try and examine whether 
ſhe be quick with chijd or not; and if they find her 
quick with child, the execution ſhall be reſpited till her 
delivery. But it is agreed, that a woman cannot demand 
ſuch reſpite of execution by reaſon of her being quick 
with child more than once ; and that ſhe can neither ſave 
herſelf by this means from pleading upon her arraign- 
ment, nor from having judgment pronounced againſt her 
upan her conviction. Allo it is ſaid, both by Staundford 
and Coke, that a woman can have no advantage from 
being found with child, unleſs ſhe be alſo found quick 
with child, 2 Hawk. P. C. 462, 463, 404. | 

By ſtatute 25 Geo. 2. c. 37. Murderers are to be exe- 
cuted the next day but one after ſentence, and their 
bodies to be delivered to the hall of the ſurgeons com- 
pany. See Murder, 

Erecution of ſtatutes, 
erected in the reign of King Henry VII. was faid to be 
for the execution of ſtatutes, &c. Stat. 3 Hen. 7. c. 1. 

__ Erecutione facienda, Is a writ commanding execution 
of a judgment z the divers uſes whereof ſee in the Table 
of the Regifter Fudicial. 

Erecutione facienda in withernantium, Is a writ 
that lies for taking his cattle, who formerly had conveyed 
out of the county the cattle of another: So that the 
bailiff, having authority from the ſheriff to replevy the 
cattle ſo conveyed away, could not execute his charge, 
Reg. of Writs, fe, 82. b. | 

Executione judicit. Writ de executione judicic lieth 
where judgment is given in the court of any lord upon a 
writ of right patent, or upon a plea of debt or treſpaſs in 
the ſame court, or in the hundred, county, court-baron, 
or in any court of record ; and if the ſheriff or the bailiff 
will not do execution of the judgment, then the party ſhall 
have this writ directed unto the ſheriff or the bailiff, in 
which court the execution ought to be ; and if they will 
not do execution, he ſhall have an alzas and pluries, with 
_ this clauſe in the writ of pluries, or ſignify to us the cauſe 
why, &c. And if they do not execution upon this writ, 
or return not ſome reaſonable cauſe wheretore they delay 
the execution, the party ſhall have an attachment againſt 
him who ought to have done the execution returnable 
into the King's Bench, or into the Common Pleas, And 
if the plea be in the lord's court baron, then the writ of 
execution ſhall be directed unto the bailift of the court, 
But if the plea and the judgment be given in the ſheriff”s 
court, as in the county court, then the writ ſhall be 
direted unto the ſheriff himſelf to do execution, and 
the alias and pluries ſhall be to the ſame ſheriff; and if 
they will not do execution of the judgment, then an at- 
tachment againſt the ſheriff ihall be directed unto the 
coroners, returnable as aboveſaid, to anſwer, &c, And 
ſo if the writ de executione judicii be directed to the bailiffs 
_ of any court of any lord, or unto the bailifts of a hun- 


dred, to do execution, and at the alzas and pluries arr; | 


will do nothing, the attachment ſhall be to the ſherifts 
againſt the bailiffs, returnable as aforeſaid, to anſwer, &c, 
And if the judgment be in a court of record, then it 
" ſeemeth that the writ de executione judicii ſhall be direfted 
unto the juſtices of the ſame court where the judgment 
was given, to do execution, and not unto the officer of 
the court. For if the officer of the court will not exe- 


cute the writs directed unto him, nor return them as he. 


ought, the judges of the courts may amerce him, New 
Nat. Brev. 43, 44- ; _ | 
Erecutor, (Executor,) Is he that is appointed by any 
man in his laſt will and teſtament, to have the diſpoſing 
of all his ſubſtance, according to the contents of the ſaid 
will, This executor is either particular or univerſal; 
particular, as if this or that thing only be committed to 
his charge ; univerſal, it all. And this 1s in the place of 
him whom the Civilians call Haeredem defignatum, or 
Te/tamentarium ; and the law accounteth him one perſon 
with the party whoſe executor he is, as having all the 
advantage of aQion againſt men that he had, fo likewiſe 
being ſubje& to every man's a6tion as himſelf was. T his 
executor had his beginning in the Civil law, by the conſti- 
tutions of the Emperors, who firſt permitted thoſe that 


thought good by their wills to beſtow any thing upon 


Vol. l. 


The court of Star-Chamber | 


-- 


— 


XR 


godly and charitable uſes, to appoint whom they pleaſe is 
ſee the ſame performed : And if they appoint none, then 
they ordained, that the biſhop of the place ſhould have 
authority of courſe to effect it. Lib. 28. cap. de Epiſcopix 


 & Clericis, And hence probably grew the uſe of univer/a 
| executors, and alſo brought the adminiſtration of their 


goods, that die inteſtate, unto the biſhop. Cowell. 
According to the Civil and Canon law, there are 
three perſons who are called executors, and who have to 
do with the execution of a perſon's 
ceaſe; the firſt is the ordinary, or biſhop of the dioceſe, 
and is called ZExecutor a lege conflitutus, 2dly, Executor a 
te/latore conſlitutus, being appointed by the [tn teſtament 
of the party. 3dly, Executor ab ediſzoge conſlitutus, who 
in the Civil law is called Executor dativus, and in our law, 
an adminiſtrator. Godolph. 75, Swinb. 360. 


1. Who may be executors z and of appointing the King, 
aliens, corporations, creditors, criminals, debtors, femes co- 


vert, ideots and lunatichs, infants, and poor perſons, exe= 
cutors. 


2, Of the different kinds of executors and adminiſtrators, 
VIZ. an executor de ſon tort, adminiſtrator during the mino- 


rity of an infant executor, and adminiſtrator de bonis non. 
3- Of the manner of appointing an executor, and of ap= 
pointing co-executors ; where they muſt anſwer for each other's 


acts, and where they muſt jointly ſue and be ſued. | 
4+. Of the probate of wills, and juriſdiftion for that pur- 
poſe ; form of proving a will, and of entring a caveat. 
5. WYihat ſhall be deemed a devaſtavit in executors ; order 
of paying debts and legacies 3 and in what caſes an executor 


may make himſelf liable de bonis propriis, 


| 6. Of aftions and remedies againſt executors. 


T1. Who may be executors ; and of appointing the King) 
aliens, corporations, creditors, criminals, debtors, femes ca-= 
vert, ideots and lunaticks, infants, and poor perſons, ext= 
cRtors. . | 


It feems to be admitted, that the King may be ap- 
pointed executor ; but as he is preſumed to be ſo far en« 
gaged and taken up with the publick and arduous affairs 
of the kingdom, as not to have leiſure to attend to the 


private concerns of any particular perſon, ſo the law 


allows him to nominate ſuch perſons as he ſhall think 
proper, to take upon them the execution of the truſt, 
againſt whom all perſons may bring their actions ; alſo 
the King may appoint others to take the accounts of ſuch 
executors. 4 {n/?. 335. Godol. 76, | 
Accordingly we find, that Katherine Queen DNowager 
of England, mother of Henry 6. who died Fune 2, 1436, 
made her will, and thereof appointed Henry 6, ſole exe- 
cutor, and that the King appointed Robert Rolle/lon 
keeper of the wardrobe, Fohn Mer/ton and Richard Alreed 
to execute the ſaid will, under the inſpetion of the car- 
dinal, the duke of Glouceſter and the biſhop of Lincoln, 
or any two of them, to whom ſuch executors ſhould ac 
count. 4 {nſt. 335. | | 
It ſeems agreed, that by our law, an alien, or one 
born out of the allegiance of our King, may be an exe- 
cutor or adminiſtrator ; alſo it hath been adjudged, that 
ſuch a one ſhall have adminiſtration of leaſes as well as 
perſonal things, becauſe he hath them 7n auter droit, and 
not to his own uſe. Off. of Ex. 17. 
But it has been qe | doubted, whether an alien enemy 
ſhould maintain an action as executor, for on the one 
hand it is ſaid, that by the policy of the law, alien'ene= 
mies ſhall not be admitted to aftions to recover effects, 
which may be carried out of the kingdom to weaken 
ourſelves and enrich the enemy, and therefore publick 
utility muſt be preferred to private convenience ; but on 
the other hand it is ſaid, that thoſe effects of the teſtator 
are not forfeited to the King by way of repriſal, becauſe 
they are not the alien enemy's, for he is to recover them 
for others z and if he allows ſuch alien enemies to poſleſs 
the effects as well as an alien friend, he muſt allow them 
power to recover, ſince in that there is no difference, 
| 9g U Ms and 
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ind by conſequence he muſt not be diſabled to ſue for 
them; if it were otherwiſe, it would be a prejudice to 
the King's ſubjets, who could not recover their debts 
from the alien executor, by his not being able to get in 
the aſlets of the teftator. Cro. Eliz. 683, Moor 431. 
Carter 49, 191. Skin. 370. ES 24h Ts ons 

It ſeems that aggregate corporations conſiſting of divers 
perſons cannot be executors: 1ſt, Becaufe they cannot 
be feoffees in truſt for the uſe of others. 2dly, Becauſe 
they are a body framed for a ſpecial purpoſe. gdly, Be- 
cauſe they cannot come to prove a will, or at leaſt to take 
an oath, as others do. _ J/entw. Of. Ex. 17. 

A debtor may make his creditor executor, and in ſuch 
caſe the executor may retain ſo much of the teſtator's 
aſſets, as will ſatisfy himſelf ; but this muſt be under- 
ſtood where his debt is in an equa} degree with other 
creditors; for if he be a ſimple contract creditor, he 
cannot retain againſt a creditor by ſpecialty, or any other 


of a ſuperior nature. Plow. 1865. Hutt. 128. Ofjc. of 
Ex. 31. Geodlph. 115. 1 Salk, 304. Gods. 216. Hob. 
Io. Cre. Car. 372. 1 fon. 345. | 


So if adminiſtration be granted to a creditor, he may 
retain ſo much of the inteſtate's aſlets, as will ſatisfy 
himſelf; but this alſo muſt be underſtood as to creditors 
in equal degree. Godel. 115. Off. of Ex. 


Alſo ſuch adminiſtrator who is a creditor by ſpecialty, 


may bring an aCtion againft one who poſſeſſes himſelf of 
the inteſtate's goods as executor de ſon tort, with an aver- 
ment, that none of the goods came to his hands to ſa- 
tisfy the debt ; for tho' he may bring trover or treſpaſs 
againſt him as adminiſtrator, yet as againſt a ſtranger he 
is not deprived of this other remedy ; for the reaſon why 
the debtor's making the creditor executor, or his taking 
- out adminiſtration, is ſaid to ſuſpend or extinguiſh the 
ation is on ſuppoſition of aflets. 1 Rel. Abr, 940. Style 
$4. 
; So if there are no aſſets, he may ſue the heir of the 
obligor, where the heir is bound. 1 Salk, 304. 1 Rol. 
_ Abr. 940. EOS 
So if A. and B, be jointly and ſeverally bound to C. 
and A. makes C. his executor (or as the caſe was) makes 
' D. his executor, who makes C. his executor; in this 
caſe, if C. has not received ſatisfaction of the aflets of A. 
he may ſue B. for, being jointly and ſeverally bound, 
he may ſue which of them he pleaſes. 2 Lev. 73. 
There are few or none, who, by our law, are diſ- 
abled, on account of their crimes, from being execu- 
tors; and therefore it hath been always holden, that per- 
ſons attainted or outlawed may ſue as executors or admi- 
niſtrators, becauſe they ſue in auter droit, and for the 
benefit of the party deceaſed. Co. Lit. 128. Cro, Car. 
8, 9. 1 Rol. Abr. 914. 1 Vern. 184. 
Alſo a villain may be an executor, and the lord can- 


not ſeize thoſe goods which he has to the uſe of the de- | 


ceaſed ; nay, where a villain was made executor, he 
might ſue his own lord for a debt due to the teſtator, 
1 Rial. Abr. 915. | | 

But an excommunicated perſon cannot be an executor 
or adminiſtrator, for by the excommunication he is ex- 
cluded from the body of the church, and is incapable to 
lay out the goods of the deceaſed to pious uſes, Co, Lit, 
x34. Swinb. 349. Godolph. 85. 

It is laid down as a general rule, that if a creditor 
makes his debtor executor, it is an extinguiſhment of 
the debt, for he cannot ſue himſelf, 1 Ro/. Abr. 920-1. 
5s Co. 30. Offic. of Ex. 30. Godolph. 113. 

But if a perſon dies inteſtate, and the ordinary com- 
mits adminiſtration to a debtor, the debt is not thereby 
extinguiſhed, for he comes into the adminiſtration by 
the act of law, whereas the other is the at of the party. 
5 Co. 136. 1 Salk. 30b. Offic. of Ex. 31. 

If the debtee makes the debtor and another co-execy- 
tors, and one of them makes his executor, and dies, the 
ſurviving co-executor ſhall not have an aCtion to reco- 
ver the debt againſt the executor of the debtor, becauſe 
the debt was once extinct; for it could not be brought 
but in the names of both the co-executors, notwithſtan- 
ding one alone adminiſtred; and it could not be brought 
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in both their names, becauſe the debtor could not ſur 


himſelf. Plow. 264. 1 Leon. 320. 

So where 4. being bound in an obligation to B, B, 
makes A. his executor, who adminiſters ſeveral of the 
goods, but dies before probate of the will, and admini- 
{tration to B, being granted to F. S. he brought his ac- 
tion againſt the heir of A. but it was held, that the debt 
was releaſed in this caſe, though A. never proved the 
will ; for by adminiſtring as executor, he was complete 
executor for this and ſeveral other purpoſes. 1 Salk, 


299. | 

But all thefe caſes of extinguiſhments by making deb. 
tors executors, mult be underſtood where there are aſlets 
ſufficient to diſcharge and ſatisfy the teſtator's debts and 
legacies. Cro. Car. 373. Offic. of Ex. 30. 
| Therefore, where a debtor and another were made 
executors by the debtee, who by his will appointed, that 
out of that debt due to him they ſhould pay a certain le- 
gacy, it was adjudged, that as to the —_— this debt. 
was not extinct, but that it remained aflets to pay lega- 
cles as well as debts ; and this being a legacy, and pro- 
perly recoverable in the ſpiritual court, the court of B, 
R. refuſed to grant a prohibition to a ſuic for it there, and 
the rather in this caſe, becauſe it was expreſ>ly deviſed to 
be paid out of the debt, Yevul. 160. | 

So in a caſe, where the teſtator deviſed ſeyeral le- 
gacies, and amongſt the reſt gave confiderable legacies to 
his two executors, to whom alſo he deviſed the ſurplus 
of his eſtate; and there being a debt of 3000/7. due by 
bond to the teſtator from one of the executors, he infiſt- 
ed, that there being ſufficient aflets to ſatisfy all the le- 
gacies, that this 3000/7. ſhould not be brought into the 
ſurplus of the teſtator's eſtate, but that the ſame was ex- 
tinguithed for his benefit by his being made co-executor ; 
and that though the ſurplus of the eſtate was deviſed to 
them both, yet that this debt could not be taken to be 
part of that ſurplus being before extinguiſhed ; but it 
was decreed, that the 3ooo!. ſhould be taken as part 
of the ſurplus of the teſtator's perſonal eſtate, and both 
executors equally intitled to the ſame ; for though in 
ſome books the teſtator's making a debtor executor is 
ſaid to be an extinguiſhment of the debt, becauſe an exe-_ 
cutor cannot ſue himſelf ; yet it was never doubted, 
but that ſuch a debt remained aſfets to ſatisfy creditors, 
and was alſo reſolved to be affets to ſatisfy legacies ; and 
this deviſe of the ſurplus, and reſidue of the teſtator's eſ- 
tate being as much a legacy, and as well recoverable in 
the ſpiritual court, as any particular legacy, it was but 
fitting, that ſince the courts of equity claim now a con- 
current juriſdiction with the eccleſiaſtical courts in mat- 
ters of this nature, that there ſhould be the ſame mea- 
ſure of juſtice in both theſe courts. 2 Bac. Abr. 380. 
Selwin and Brown, decreed and affirmed in the houſe of 
Lords, March 21, 1734. 

If the debtee makes the executrix of the debtor his 
executrix, and dies, this is no extinguiſhment of the debt, 
becauſe the executrix is intitled to the ſame, not in her 
own right, but in right of another. GCro. Car. 372. 1 
Fon. 345. : 

Under this head of making debtors executors, it may 
be proper to obſerve, that if a debtor be in execution, 


| and the plaintiff dies, by which the right of adminiſtra- 


tion deſcends upon the debtor ; in this caſe he cannot be 
diſcharged upon a habeas corpus, becauſe non con/iat de 
perſona ; neither can he give a warrant of attorney to ac- 
knowledge ſatisfaction ; and therefore it ſeems moſt ad- 
viſeable to renounce the adminiſtration, and pet it gran- 
ted to another, and then he may be diſcharged by a let- 
ter of attorney from ſuch adminiſtrator. 2 Mod. 315. 
If a debtor be mede executor, the debt is totally ex- 
tinguiſhed, otherwiſe if he be appointed: adminiſtrator ; 
for it is no extinguiſhment of the debt, but a ſuſpenſion 
of the a&ion, and his repreſentative is chargeable at the 
ſuit of the adminiſtrator de bonis non, &c. of the firſt in- 
teſltate, Athyns 461. | 
A feme covert may be appointed executrix, and in 
the ſpiritual courts ſhe is conſidered as feme ſole, capable 
of ſuing and being ſued without her huſband ; and 
therefore 


EXE 


| 


therefore it ſeems, that according to their law ſhe may 
take upon her the probate of the will without the aſſent 
of the huſband, who hath no right to interpoſe or med- 


dle in the affair. Ofic. of Ex. 202. Godolph. 110. 

But by our law, huſband and wife are conſidered 
but as one perſon, and as having but one mind, which 1s 
placed in the huſband, as moſt capale to rule and govern 
the affairs of the family, and therefore the wife can do 
no a, which may prejudice the huſband without his 
conſent and concurrence : Hence the huſband muſt be 
joined in all ations by or againſt his wife ; and conſe- 
quently a wife cannot, by our law, take upon her the 
office of executorſhip, without the conſent of her huſ- 
band. MKeilw. 122. 1 And. 117. Offic. of Exec. 293. 

Therefore it ſeems, that if a wife, who is made exe- 
cutrix, is cited in the ſpiritual court to take upon her 
the executorſhip, and the huſband appears, and refuſes 
his conſent thereto, if afterward they proceed to compel 
her, a prohibition will be granted. Offic. of Exec. 203. 

Alſo a wife cannot, againſt her conſent, though her 
huſband is willing, be compelled to take upon her an 
executorſhip; but if the huſband adminiſters, ſhe will 
be bound by it during the coverture. 

So if a wife adminiſters, though againſt the conſent of 
the huſbaad, and an action is brought againſt them, they 
are eſtopped to ſay, that the wife was not executrix. 
Godbol. I 10, $2 

So if a feme ſole be made executrix, and ſhe marries 
before ſhe intermeddles with the eſtate, and her huſband 
adminiſters ; this is ſuch an acceptance as will bind her, 
and ſhe can never afterward refuſe it, Bro, Execut, 
Godolph, 110. | | | 

It is ſaid, that a feme covert executrix may, without 
the conſent of her huſband, make a will, and appoint an 
executor as for thoſe things which ſhe hath as executrix, 
for ſhe has them 7» auter droit, Off. of Ex. 198-9. 

By our law, as well as by the Civil law, ideots and 


lunaticks are incapable of being executors or adminiſtra- 


tors, for theſe diſabilities render them not only incapable 
of executing the truſt repoſed in them ; but alſo by their 
inſanity and want of underſtanding they are incapable of 


determining whether they will take upon them the exe-_ 


cution of the truſt, or not. Godolph. 86. 

Therefore it hath been agreed, that if an executor be- 
came 701 compos, that the ſpiritual court may, on account 
_ of this natural diſability, commit adminiſtration to an=- 
other. 1 Salk. 36, | | 
An infant may be appointed executor, but he cannot 
adminiſter till he is of the age of ſeventeen, during 
which time adminiſtration is to be granted to ſome friend 


of his. Godolph. 103. Off. of Ex. 208. 


| So a child in ventre ſa mere may be appointed, and if | 


the mother is delivered of two or more children at the 
birth, they ſhall be all executors. Godolph. 102. Off. 
of Ex. 213- x 

As to a&ts done by an infant in execution of the of- 
fice of an executor, it ſeems agreed, that regularly all 
acts done by him in this reſpect, before the age of ſeven- 


teen, are not binding, as if he ſells the teſtaror's goods, 


aſſents to a legacy, receives debts due to the teſtator, &c. 
Off. of Ex. 213, 214- 

Sd al things, that an infant executor doth after he 
attains the age of ſeventeen, though before the age of 
twenty-one, if done according to the office and duty 
of an executor, will hold good, and ſhall bind him ; as 


paying of debts, ſuing for and recovering debts, ſelling 


the teſtator's goods, &c. Offic. of Ex. 215, 216. Cre. 
Car. 490. 1 Fon. 400. Moor 852, 1 And. 177. 5 
Co. 27. | 

But if an infant executor after the age of ſeventeen, 
but beſore the age of twenty-one, gives an acquittance 
or releaſe for a Jebt or duty owing to the teſtator, ſuch 
a releaſe, without an actual =" 9 to the infant 1s 
void ; for if this ſhould be conſtrued good, it would be 
taking away the privilege which the law allows infants 
to avoid their as, when they are apparently to their diſ- 
advantage ; and this, which is in prejudice both to the 
infant and to the eſtate of the teſtator, cannot be ſaid to 


Godol. 109, 110. 


Ty 
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be done according to his office as an execiitor, 5 Co." 27: 
Co. Lit. 192. Off. of Ex. 215. $.C, | 

If an infant executor ſues or is ſued, he muſt regu - 
larly appear by his guardian, and not by attorney, for by, 
law he is diſabled to make an attorney, for if he ſuffers 
by the neglect or falſe pleading of his attorney, he has no 
remedy againſt him. 2 Bac. Abr. 378. 

It ſeems to be now agreed, that the ſpiritual court 
cannot refuſe to grant the probate of a will to a perſon 
appointed executor, on account of his poverty or inſol- 
vency ; for, as he is but a truſtee for the deceaſed, and 
ſuch a perſon, as the teſtator thought proper to ap- 
point for that office, without any previous qualification, 
the refuſing to admit him executor would be attended 
with theſe inconveniencies : 1ſt, That though he has a 
temporal intereſt, yet he cannot ſue for the debts of the 
teſtator before probate, which may be a conſiderable detri- 
ment to the teſtator's eſtate, and conſequently to credi- 
tors and legatees, 2dly, That whilſt this affair is in 
controverſy, there will be neither executor or admini- 
{trator againſt whom an aCtion may be brougbt to reco- 
ver debts or legacies. 3dly, That if adminiſtration 
thould be granted to another, it would be a good plea at 
law to an aCtion brought by ſuch a one, that there was _ 
a will, and an executor. appointed. 1 Salk. 36, 299. 
Garth. 457. 1 Show. 293; f 

+ Theretore, where to a mandamus to the judge.of the 


_ prerogative court, to grant the probate of a will to a 


perſon named executor therein, the ordinary returned, 
that he was an abſconding perſon and inſolvent, and that 


| he refuſed to give caution to pay legacies bequeathed to 


ſome of the teitator's infant relations; and a peremptory 
mandamus was granted ; for the ordinary has no authority 
to interpoſe and demand caution of the executor, when 
the teſtator himſelf required none, 
Salk. 299. 8. CG. | 

So where after probate of the will the executor be- 
came a bankrupt, and there being a ſuit commenced in 
the eccleftaltical court to revoke the probate, and grant 
adminiſtration to another, the court of King's Bench 
granted a prohibition. 1 Show. 293. 1 Salk, 36. 8. C. 

But as an executor is conſidered but as a bare truſtee 
in equity ; ſo if he be inſolvent, the court of Chancery 
will oblige him, as they will any other truſtee, to give 
ſecurity before he enters upon the truſt, Carth, 458, 
I Show. 294. | | | 

As where the teſtator deviſed a legacy to F. S, pay- 
able at the age of twenty-one years ; on a bill ſuggeſting 
that the executor waſted the eſtate, and praying that he 
might give ſecurity to pay the legacy when due, it was 
decreed accordingly. 1 Cham. Ca, 121. | 

So where the teitator deviſed a legacy to his child, an 
infant, payable at the age of twenty-three, and made 
his wife executrix and reiiduary legatee, and ſhe married 
a ſecond huſband, and died, and he took out admini- _ 
{tration de bonts non, with the will annexed, (his wife 
being refiduary legatee) and upon ſuggeſtion of inſol- 
vency, the court decreed him to give ſecurity to pay the 
legacy when it ſhould become payable. 2 Vern. 249, 


Carth. 457. Tr 


2. Of the different kinds of executors and adminiſtra- 
tors, VIZ. an executor de {on tort, adminiſtrator during the 
minority of an infant executor ; and adminiſtrator de bonis 
nons 


An executor de ſon tort is a perſon, who, without any 
authority from the deceaſed or the ordinary, does ſuch acts 
as belong to the office of an executor or adminiſtrator. 


| Swinb. 448, Office of Execut. 171. 


There are variety of acts which will make a man exe- 
cutor de ſon tort, fnck as poſlefling and converting the 
deceaſed's goods to a man's own uſe, paying the deceaſed's 
debts out of his aſſets, ſuing for and receiving debts due 
ro him; and it is ſaid in general, that all ats of acqui- 
ſition, transferring, or polleſſing of the deceaſed's eſtate, 
will make an executor de ſon tort, becauſe theſe are the 
only inditia, by which creditors can-know againſt whom 
to bring their ations. 5 Co. 33.46, Offic. of Exec. 005; 
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Godol. 171. Dyer 105, 157. Kelw. 59. 1 Rel. Abr. 


918. 2 Leon. 224. 3 Leon. 57. Hbb. 49. 

Alſo a perſon may be executor de ſon tort, by releaſing 
debts due to the teſtator, by paying legacies with the de- 
ceaſed's effes, by entring on a ſpecihck legacy without 
the executor's aſſent, by paying and diſcharging the de- 
ceaſed's mortgages with his money or goods, bydelivering 
to the deceaſed's wife more apparel than are ſuitable for 
her, or by anſwering as executor to any action brought 


againſt him, or by pleading any other plea than ne unques 


executor. Godolph, 91, 92. Off. of Ex. 174. 
So if a perſon is appointed by the ordinary ad colligen- 
dum bona defunt?', tho' his aCting in obedience to ſuch 


authority will not make him an executor de /on tort; yet. 


if he proceeds further, and ſells bona peritura, Oc, he be- 
comes executor de ſen tort ; ſo if the ordinary had given 
him expreſs authority to ſell the goods, yet this would 


| Not free him from being executor de ſon tort, for the or- 


dinary himſelf cannot give any ſuch authority. 1 Ro. 
Abr. 918. Dyer 256. 

And by the 43 Eliz. cap. 8. it is enacted, © That 
every perſon and perſons, that hereafter ſhall obtain, re- 
ceive, and have any goods or debts of any perſon dying 
inteſtate, or a releaſe or other diſcharge of any debt or 
duty that belonged to the inteftate upop any fraud, or 
with ſuch valuable conſideration as ſhall amount to the 
value of the ſame goods or debts, or near thereabouts 
(except it be in or towards ſatisfation of ſome juſt and 
principal debt of the value of the ſame goods or debts to 
him owing by the inteſtate at the time of his deceaſe,) 
ſhall be charged and chargeable as executor of his own 
wrong, and ſo far only as all ſuch goods and debts coming 
to his hands, or whereof he is releaſed or diſcharged by 
ſuch adminiſtrator, will ſatisfy, deduQting nevertheleſs to 
and for himſelf allowance of all juſt, due, and principal 
debts, upon good conſideration, without fraud, owing to 
him by the inteſtate at the time of his deceaſe, and of all 
other payments made by him, which lawful executors or 
adminiſtrators may and ought to have and pay by the 
laws and ftatutes of thi; realn.” _ 


But notwithſtanding this, there are ſeveral ats which | 


a ſtranger may do without running the hazard of making 
himſelf an executor de ſon tort ; ſuch as taking care of the 
deceaſed's funeral, feeding his cattle, taking an inventory 


- of his eſtate and effeRs, paying or diſcharging his debts or 


legacies with his own proper money, repatring his houſes 

in decay, providing neceſfaries for his children, &c. for 

theſe are to be eſteemed offices of kindneſs and charity, 

and not ſuch as involve him in an executorſhip. Godo!l, 
I. 


' Alſo here we muſt obſerve, that regularly there cannot | 


be an executor de ſon tort where there is a rightful exe- 


cutor, or when adminiſtration has been duly granted ; for | 


if after probate of the will, or adminiſtration granted, a 
ſtranger gets poſſeſſion of the deceaſed's goods, he is a 
treſpaſſer to ſuch executor or adminiſtrator, and may be 
ſued as ſuch. 5 Co. 33. 1 Chan. Co. 33- 1 Salk, 
13. 
. But if a ſtranger gets poſſeſſion of the deceaſed's goods 
before probate of the will, he may be charged as executor 
de fon tort, becauſe the lawful executor can be no further 
charged than for the aſſets that came to his hands. 5 Co. 
. b, 
So altho? there be a rightful executor who adminiſtred, 
yet if a ſtranger takes the deceaſed's goods, and claiming 
to be executor, pays debts or receives debts, or pays lega- 


cies, or otherwiſe intermeddles as an executor, he becomes 


an executor de ſon tort. 5 Co. 34. a. 

As to thoſe things on which ſtranger enters and takes 
poſſeſſion, and which will make him an executor de ſon 
zort, it is now clearly agreed, that a perſon may be an 
executor de ſon tort, by entring on a leaſe or term for 
years, eſpecially if, according to the old books, he enters 
in right of the deceaſed, and does acts upon the land, 
which belong to the office of an executor or adminiſtrator; 
as ordering the deceaſed's cattle to be fed on the land, &c, 
by meddling with the inteſtate's goods, &c, he is then a 
diſſeiſor, and not an executor de ſon tart, Moor, 126. 
Style 407, 2 Mad. 174, 


E: XA E 
But this matter will be beſt explained by inſerting the 
two following reſolutions: In an ation of debt in the 
debet and detinet rom an executor upon a leaſe for 
years, It was found by ſpecial verdict, that the plaintiff 
leafed to Simon Taylor, father of the defendant, for years, 
rendring 180 /. per annum rent ; Simon died inteſtate, and 
the defendant entred, and uſed the inteſtate's cattle, and 
fed them upon the land for three months, and that he 
fed the cattle with the inteſtate's hay upon the ground, 
and three days before the rent became due, the defen- 
| dant Grove the cattle off the land, and afterwards took 
out adminiſtration of all but this leaſe; and whether he 
ſhould be chargeable, or not, for the rent, was the queſ- 
tion z and all the court were of opinion, and ſo gave 
judgment, that he ſhould be charged ; and in this caſe 
theſe points were reſolved: 1ſt, That the ation was 
well enough laid in the detet and detinet, 2dly, That an 
executor cannot waive a term,. but ſhall be charged as 
far as he hath aſſets, though the rent be greater than the 
value of the land. gdly, "That adminiſtration may be 
granted by the ordinary for part, as in this caſe, admi- 
niftration granted, excepting the leaſe. 4thly, That if 
an executor de ſon t5rt takes out adminiſtration, this 
does not purge the wrong ſo but that a creditor may 
charge him as executor de ſon tort. 5thly, An executor 
de ſon tort of a term ſhall be chargeable for the receipt of 
the profits till there be a rightful executor or adminiſtra- 
tor to charge, as in Read's caſe, 5 Co. 34. a. Aﬀter 
adminiſtration or probate, the ſtranger that meddles with 
goods ſhall not be chargeable as executor dz ſon tort un- 
leſs he pretending and claiming to be adminiſtrator, 
pays debts and does other things as executor ; now 
there being no rightful adminiſtrator of this term, his 
meddling, has charged himſelf as executor de ſon tort 
thereof. 2 Bac. Abr. 388, 389. cites Paſch. 31 Car. 2. 
in C. B. between Garth and Taylor, and ſeveral other 
authorities, 
In an aQtion of waſte, the plaintiffs declared that they 
made a leaſe to F. $. of a barn for thirty-one years, 
who died inteſtate, and that the defendant entred claim- 
ing terminum predic” as executor, and committed waſte 
by pulling down the ſaid barn; and on demurrer it was 
urged for the defendant, 1ft, That there could not be_ 
an executor de ſon tort of a term, for no man can qua- 
lify his own wrong, by alledging, when he enters gene- 
rally, that he took only a particular eſtate, and there- 
fore muſt be a diſſeiſor in fee. 2. Adjnitting there may 
be an executor de ſon tort of a term, Fet there is no pri- 
vity between the leſſor and him, to charge him in an ac- 
tion of waſte; for at Common law, and alſo by the 
ſtatute of Glouce/ter, waſte lies only againſt tenant by 
curteſy, dower, for life or years, neither of which is 
this tenant; beſides, in this a&tion the place waſted is 
to be recovered with treble damages, which will be an 
1njury to the rightful adminiſtrator, as alſo to the credi- 
tors of the deceaſed. As to the firſt obje&ion the court 
was of opinion, that there might be an executor de for 
tort of a term; and as to a wrong doer's qualifying his 
own wrong, the difference in theſe caſes they ſaid was, 
that where a perſon enters generally upon lands of which 
there is no term in being, there he cannot qualify his 
wrong, by ſaying that he claims only a particular eſtate, 
but muſt be a ditleiſor in fee ; ſo where there is a term 
in being, as in this caſe, he cannot inlarge his eſtate by 
| claiming a fee, and it is no objeQtion, that the leſlor did 
| not charge as a diſleifor, when he had it in his eleQion 
to charge him either way, which is the diſtinQion taken 
in the books. As to the ſecond objeCtion, it was held, 
that the want of privity was not material, and that ſince 
the ſtatute of Glouceſter, which is rather a remedial than 
a penal law, privity is not requiſite, for waſte will lie 
againſt the lord of a villain, who enters upon the land 
leaſed to the villain for life, or years; it will lie alfo 
againſt an occupant, who is a mere ſtranger, as well as 
againſt a ſpecial occupant, who comes in by the limitation 
of the leſflor. So if tenant for life commits treaſon, and 
the King grants over the eſtate, waſte will lie againſt the 
| grantee 3 ſo if a reverſion eſcheats, waſte will lie for the 
lord ; in all which caſes there is no privity; and it would 
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be a manifeft injury to the leffor in this caſe, if he ſhould 
be delayed of his action till adminiſtration was taken out; 
and as to the objeQion, that this will be an injury to the 
rightful adminiſtrator, the court held, that the rightful 
adminiſtrator might talſify the recovery, for a recovery 
againſt one, that has not right, ſhall not bind him that 
has, and after adminiſtration granted he is paramount the 
recovery, viz. from the death of the inteſtate. 3 Lev. 
31, 35. Mayor and Commonalty of Norwich v. Tohn. 
23 Md. go. S. C. adjudged for the plaintift in C. Þ. and 
afirmed in B R. | 4 

As to the value of the things taken by a ſtranger, ſo 
as to make him an executor de ſon tort, it ſeems not to 
be material ; and therefore where an aCtion was brought 
againſt ſuch a one, who pleaded ne unques executor, and 
jt was four that a bedſtead only came to his poſlefſion, 
he was charged with a debt of bo/, Noy 69.' Goul/. 
116. 

So where on a like plea it was found, that the defen- 
dant took only a bible, he was charged with a debt of a 
hundred pounds. MNoy 69. 

So where the jury found, that the defendant detained 
bonum partem banorum, and fold them, tho* it was ob- 


jeed, that bona pars was very uncertain ; yet the court | 


held, that he ſhould be chargeable, for he cannot detain 
any part, and if he does, let it be of ever ſo ſmall value, 
he is liable as an executor de ſon tort, Cro. Eliz. 472. 
But in theſe caſes, where the things are of a very in- 
| conſiderable value, it is ſaid that there may be relief in 
equity, as where on a plea of me unques executor, the 
plaintiff proved that a chimney-back came to the defen- 
dant's hands, or that the defendant took money for a pot 
of ale ſold by the teſtator ; in theſe caſes the defendant 
was relieved in equity. 2 Vern. 147, 148. TE 
An executor de ſon tort may do ſeveral acts which a 
lawful executor may do, and which ſhall be as binding as 
if done by a rightful executor. Off. of Exec. 179. 
Therefore if he pays juſt debts, and an aCtion is brought 
againſt him by a creditor, he may plead plene admint- 
flravit. 5 Co. 30. — 
But if an ation of trover be brought by a rightful 
executor or adminiſtrator againſt an executor de ſon tort, 
he cannot plead payment of debts to the value, &c. or 
that he hath given the goods, &c. in ſatisfaction of the 
debts, becauſe no man ought to obtrude himſelf upon the 
office of another ; but yet upon the general iſſue pleaded, 
ſuch payments ſhall be recouped in damages. Carth. 104. 
Skin. 274. For this would take from the rightful exe- 
cutor the liberty which the law gives him of preferring 
one creditor to another ; nay, of preferring himſelf to 


other creditors which are equal in degree with him. 


Off. of Ex. 181. 

Alſo it is clearly agreed, and hath been ſolemnly ad- 
judged, that an executor de ſon tort cannot retain any 
part of the deceaſed's effeQs, in ſatisfaction of a debt due 
to himſelf, either againſt a creditor whoſe debt may be 


inferior to his, or againſt the rightful executor or admi-. 


niſtrator ; for if it were permitted every man to be his 
own carver, it would occaſion endleſs ftrife and confu- 
ſion, and would in effe& be allowing him to take ad- 
vantage of his own wrong. 5 C9. 30. Cro. Eliz, 630. 
1 Rot. Abr. 922. Moor 527. 1 Brownl. 103. Yelv. 
137. 2 Med. 51. Carth. 104. | rs 

If an executor de ſon tort pays 100 /. of the teſtator's 
in a bag to a creditor, the righttul executor ſhall not have 


trover and converſion againtt the creditor. £d, Raym. 


661. Eg 
An executor de ſon tort makes himſelf liable as far as 


he hath aſſets, to all the debts due by the deceaſed, as alſo. 


to his legacies, and ſubjects himſelf to the action of the 
rightful executor or adminiſtrator, and may by his own 
falſe plea (as if an ation is brought againſt him by a cre- 
ditor, and he pleads ne ungques executor, which is tound 
againſt him) ſubject himſelf to the payment of the whole 
debt, tho' the goods which came to his hands be of eyer 
ſo ſinall value. 5 C9. 30. Heb. 49. 1 Kol. Abr. g19. 


And tho” an executor de ſon tort does afterwards take 
out letters of adminiſtration, yet it is till in the election 
of a creditor to charge him as executor or adminiſtrator z 

VoL. 1. | 
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for having once made himſelf liable to the aQion as Cxe- 


_ cutor de ſon tort, he ſhall never afterwards diſcharge him- 


ſelf 7 a matter ex pot fatto. GCodb. 217. 3 


Cro. Eliz. 102, 365, $10. 

But this it is ſaid muſt be ſo underſiood, that the de- 
fendant cannnot by this plea abate the plaintiff's writ, by 
alledging himſelf adminiſtrator ; but that yet to other 
purpoſes a ſubſequent adminiſtration purges the firſt wrong, 
and hath relation to the death of the party; as if one 
poſſeſieth himſelf of the goods of an inteſtate, and pays 
as much money as the goods are worth, and then takes 
out letters of adminiſtration; in this caſe he may plead 
plene adminifiravit, and ſhall retain the goods in fati(- 
faction of what he paid, 1 Rol. Avr. 923. Style 337» 
I Sid, 76. Raym. 58, 1 Lev. 254. 2 Lent, 180, 

So where an executor de ſon tort enters, and takes poſ- 
ſeſſion of the goods, and ſells them, and afterwards takes 
out adminiſtration, yet the ſale is good by relation ; but 
if the inteſtate was intitled to a leaſe for years in reverſion, 
and ſuch an executor de ſon tort had ſold the term, and af- 
terwards had taken out adminiſtration, and had fold 
It again to another, the ſecond vendee muſt have enjoyed 
it, becauſe there can be no executor 4? ſon tort of a re- 
verſion ; beſides, no entry can be made on a term in re- 
verſion, Afoer 126. | 

If a widow takes poſſeſſion of her huſband's goods, 
and with the aſſent and direQion of her ſon ſells thereof 
to the value of 400 /. and afterwards the ſon takes out 
adminiſtration, and diſcharges all the debts of the in- 
teſtate, not only to the value of this 400/. but of all the 


con. 198, 


| aſſets which the inteſtate dicd poſle(s'd of, and an ation 


is brought againſt her by a creditor, ſhe may plead plene 
adminiſiravit, and ſhall be diſcharged upon this evidence 
for the action being brought againſt her after adminiſtra- 
tion taken out, it is unreaſonable that ſhe ſhould be 


liable both to the cieditor and adminiſtrator, or that cre- 
| ditors ſhould have ſatisfa&tion for more than the 


arty di 

poſſeſſed of. Cre. Car. 88. git 

If one makes an infant his executor, or dies inteſtate, 
and the right of adminiſtration deyolves upon an infant, 
in theſe caſes the ordinary is to grant adminiſtration du- 
ring the minority of the infant, z. e. in the firſt caſe, till 
he arrives at the age of ſeyenteen, and in the latter till 
he arrives at the age of twenty-one, becauſe an infant 


cannot, before his full age, give bond to adminiſter: 


faithfully, 
I28, 


And as ſuch an adminiſtrator is but in nature of a 
curator for the infant, and has no intereſt or benefit in 
the teſtator or inteltate's eſtate, but in right of the infant, 
it has been always held diſcretionary in the ordinary to 
whom to grant it, and therefore it hath been frequently 
adjudged, that he is not obliged within the ſtatute 21 H. 6. 
to grant it to thenext a-kin either of the deceaſed, or the 
infant, ob. 250. 1 Vent. 219. 1 Kb. 549. 3 Mad. 
24. 5 Med. 395, | 

If 4, makes HG. his executor, and B, makes C. an in- 
fant executor, and letters of adminiſtration are granted 
to 7. 8. during the minority of C. F. $. cannot bring an 
action againſt a debtor of the fiilt teſtator by virtue of 
this adminiſtration, Cro. Eliz. 211. | ; 

If an infant, and one of full age, are madc executors, 
he who 1s of full age may take out adminiſtration durante 
minoritate of the infant, and may declare as executor or 
adminiſtrator durante minoritate z and there is no abſurdity 
in this caſe, that thcre ſhould be an executor and admi- 
niſtrator to the ſame party, 2 Lev. 239, 240. 

It ſeems to be agreed, that though an adminiſtrator 
durante minoritate hath but a limited and ſpecial power in 
the eſtate of the deceaſed, yet he miy do all acts which 
are incumbent on an executor, and which are for the ad- 
yantage of the infant and eſtate of the deceaſed, and there- 
fore he may ſell bona peritura, ſuch as fat cattle, or any 
thing elſe which may be the worſe for keeping ; ſo he ma 
aflent to a legacy, and may ſue and be ſued. 1 Rol. Abr. 
910... Owen 35. 5 Co. 29. Cro, Eliz, 717-8. Gadb. 
104. | 

But cannot do any thing to the prejudice of the infant, 
and therefore he cannot ſell the goods of the deceaſed any 


9 X farther 


Godelph. 102. 5 Co. 29. Heb. 250. Yelv. 
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ſarther than'they are neccſſary for thepayment of the dcbts, 
nur can he ſel] a term for years during the minority of 
'the inlant, for the words of his authority are, J/7 commit 
aaminifirution of all and fingular the goods, for the uſe, 
benefit and auvantage of the executor during his minority, 
and nit othertciſe, nor in any ether manner, oc. 


—— 


If adminittiation durante mineritate be granted to A. 


2nd afterwards repealed and granted to B, who obliges 
A. to account to him, and afterwards gives him a releaſe ; 
this 1cleaſe will not bind the infant, for this .does not 
anpear to be for the benefit or advantage of the inſant. 
1 R»/. Abr. 910, Q11. 

If an adminiſtrator durante min'ri &tate waſtes the aflets, 
the more proper way to charge him is by ation on the 
caſe by the infant when he comes of age; alſo by ſume 
opinions he may bring detinue againft him for thoſe 
goods which he ſtill continues in his poſſeffion, or he 
may oblige him to account in the ſpiritual court, but 
cannot bring a writ of account againſt him at Jaw ; nei- 
tier is he chargeable in any action at the ſuit of a cre- 
citor, after the infant comes of age; but ſuch creditor 
may ſue the infant, who has his remedy againſt the ad- 
miaiſtrator, Laich. 160, 267. Ney 86. 1 And. 34. 
1 Mod. 174. 1 Sid. 57. 6 Co. 18. b., * 

If an admniſtratrix durante minori etate of her infant 
daughter executrix, gives ſeveral bonds to the teftator's 
c:editors for their debts, and takes a ſecond huſband, 
the huſband may retain as his own, ſo much of the 
coods of the teftator as amounted to the value of the 
debts paid and undertaken by the wife. Heb. 250, But 
a quexre Is added, how the caſe would be if the wife 
di d, by which the huſband would be no longer charge- 
zble, and ſee Raym. 484. 


So if an ation be brought againſt a ſpecial admini- 


ſtrator, and the adminiſtration determines pending the 
aQion, he ought to retain aſſets to ſatisfy the debt which 
is attached on him by the ation. Comb. 465. 

It has been already obſerved, that there is an eſtabliſh- 
ed difference, where adminiſtration is granted to one as 
guardian to an infant, who hath a right to adminiſter, 
| but is incapable to take it by reaſon of his minority, and 
where an adminiſtration is granted during the minority 
of an infant executor z that in the laſt caſe the admini- 
firation determines as ſoon as the executor attains the 
age of feventeen years ; but in the other caſe it conti- 
nues til] the infant attains his full age. &$ Co. 29. Heb. 
251. Cro. Eliz. 602. Cro. Car. 516. Carth. 446, 
Comb. 475. 1 Saik. 39. 5 Med. 365. 

Alſo it ſeems agreed, that if adminiſtration be gran- 
ted duiing the minority of ſeveral infants, that it deter- 
mines upon the coming of age of any of them ; and it 
is laid down by my Lord Czke, that adminiſtration gran- 
ted during the minority of an infant executrix ceaſes up- 
on her marriage. $5 C9. 29. | ; 


One made his will, and thereby, after ſeveral ſpecifick | 


and pecuniary legacies, gave and deviſed the reſidue and 
remainder of his perſonal eſtate to his four nieces, and 
made f. 8, his executor, and died ; and the executor 


proved the will, and afterwards died inteſtate, and there- | 


upon adminiſtration de bonis non, Oc. cum teſlamento cn- 
ncxo was granted to the plaintiff during the minority of 
the four nieces ; the rcfiduary legatee, one of the nieces, 
married a perſon who was of full age, but ſhe herſelf was 
an infant, under the age of twenty-one years, though 
above ſeventeen ; and Sir Henry Jehnſen, in the year 
16ch. having given the teſtator a promiſſory note for 
the payment of 890J7. and upwards, by his will, in 1719, 
gave and deviſed all his real and perſonal eſtate to //7l- 
liam Guidott, Eſq ; for the payment of his debt:, lega- 
cies, and ſubject thereto, in truſt for ſuch children, as 
the defendant, the Lord Straffird, ſhould have by his 
Lady, who was the only daughter and heir of Sir Henry 
Fohnſon, to whom he had been married about fix or 
lever years; and in the ſame year 1719, Sir Henry Fehn- 
;a dicd, Mr. Guidett, the executor, renounced, and the 
Lord Straffird's children being infants of tender years, the 
Loid Cirafford took \out letters of adminiſtration cum 
1-jt: mento annex?, during the ANT of his children, to 
vir Henry Felnjen; and there being lixewile a bond given 


3 


ted to the plaintiff Zones, during the minority of the 


| bate of the will or adminiſtration, but look upon 


during whoſe minority adminiſtration cum te/lamento an- 


' huſband was immediately on the marriage become her 


. ted in Cro. £liz, 718. and 1 And. and there nothing ſaid 


t £ t 


by Sir Henry Jehnſen to the ſame perſon, for payment 
cf a further ſum of money, the plaintiff Fones brought. 
an action of debt upon the bond in the court of Exche- 
quer, to which the defendant, the Lord Strafford, plea- 
ded jolvit ad dicm ; and alſo by leave of the court plea- 
ded further as a double plea, purſuant to the a& for 
amendment of the law, that he had fully adminiftred, 
preterquam ſuch and ſuch judgments to ſeveral perſons, 
and that he had not affets u/tra ſufficient to pay and ſa- 
tisfy thoſe judgments ; upon this plea the plaintiff Jones 
brings bis bill for adiſcovery, and account of aſſets, and 
the three nieces, who were infants, and unmarried, and 
likewiſe the married niece, who was alſo an infant, and 
her huſband, were co-plaintiffs in the bill. To this 
bill, which was not only for a diſcovery of affets of Sir 
Henry Fobnſen, but likewiſe for payment and fatisfaQtion 
both of the bond-debt, and likewiſe for the ſimple con- 
tract debt due on the note, the defer:dant the Lord Straf- 
ford put in a demurrter, which was that of the plain- 
tiff's own ſhewing, in their bill it appeared, that one 
of the nieces was married, and therefore having a huf- 
and capable of aCting for her, the adminiſtration gran- 


four nieces, was determined ; and the queſtion was, whe- 
ther one of the four nieces being married, and her huf- 
band of full age, whether the adminiſtration granted to 
the plaintiff Tones, duriog-the minority of the four 
nieces, determined ; tho? ſhe herſelf was ſtill under the 
age of twenty-one years ; it was agreed on all hands, 
that where an infant is made executor, and adminiſtra- 
tton is granted during his minority, that ſuch adminiſtra- 
tion ceaſes zþ/o fafto, when he attains the age of ſeventeen 
years z and the opinion of Lord Coke, 5 Co. in Prince's 
caſe was cited, that ſo it would likewiſe, if ſuch infant 
executrix, being under ſeventeen, ſhould marry, becauſe 
her huſband was capable of ating for her; and it 
was argued for the defendant, that if this were ſo in 
cale of an infant executrix, there was the ſame reaſon 
for it in the. preſent caſe, where one of the four nieces, 


nexo was granted, was married ; that it was agreed on 
the other hand, that whenever any one of the four nieces 
attained the age of twenty-one years, that the admini- 
ftration ceaſed, and there was the ſame reaſon when one 
of them married, and had a huſband capable of acting 
for her; that this was to be reſembled to the caſe of a 
guardian at Common law, and that if an infant feme 
married, the guardianſhip was determined, becauſe the 


guardian ; and it would be inconſiſtent that ſhe ſhould 
at the ſame time be under the power of another guar- 
dian ; fo here ſhe, from her marriage, became under the 
care and guardianſhip of her huſband, and he was capa- 
ble of aCting for her, and conſequently the adminiſtration 
granted during the minority of the four was then deter- 
mined in the tame manner as if ſhe had attained her age 
of twenty-one years; and then the plaintiff Fones, du- 
ring the minority of the four, had no right to bring this 

bill, and that the demurrer was good ; and for this 
were cited 5 Co. 29. Prince's caſe, 6 Co. Sir Moyle 
Finch's caſe, 1 Salk. 39. and that the only caſe againſt 
It was 2 Fon. 48. and they alſo cited the opinion of Juſ- 
tice Twiſden, 1 Vent. 103. But on the other ſide it was 
argued, that the court was clear of opinion, that the ad- 
miniſtration in this caſe did not determine by the mar- 
riage of one of the four nieces; they ſaid, that it was 
by no means clear, even in the caſe of the infant exe- 
cutrix, that if ſhe married under the age of ſeventeen, 
that the adminiſtration grented during her minority was 
thereby determined ; that this was not the principal point 
in Prince's caſe, but only the opinion of, or an obiter 
caſe put by my Lord Cee ; and the ſame cafe was repor- 


of it ; that in the office of executors, ſuppoſed to be 
written by Juſtice Doderidge, he much marvels at this 
opinion of the Lord Cke ; that in the ſpiritual courts 
where theſe adminiſtrations are granted, they take no 
notice of the huſband, nor will in ſuch cafe granr po 
the 
wite 


Be IS 

iwiſe as to this purpoſe as a feme ſole and that the only 
power, which the huſband has in theſe caſes, is derived to 
him from the Common law, by which he is in' many caſes 
enabled to pay and receive, and to act for his wife ; but 
the property of none of the goods or chattels, which the 
wiſe has as executrix or adiminiſtratrix, is veſted in him 
for if ſhe ſurvive, they likewiſe ſurvive to her, and if ſhe 
dies firſt, there muſt be an adminiſtration de bonzs non of 
her teſtator granted to another ; and if this be ſo in the 
caſe of an infant feme executrix, that the adminiſtration 
oranted during her minority does not ceaſe by her mar- 
riage, much leſs in the preſent caſe ; for here the admi- 
niftration is granted to the plaintiff Fones, donec una ea- 
rum quatuor vigeſimum primum ann @taits attigerit; ſo 


that by the expreſs words of the adminiſtration, *tis not. 


to determine ſooner ; and though it does then determine, 
when any one of the four attains her age of twenty-one 
years, that is not the preſent caſe ; for here, though ſhe 


1s married, yet ſhe is under twenty-one ; and the huf- | 


band has nothing to do with it; he, by his marriage, is 
not become next of kin to the teſtator, nor wiil the ſpi- 
ritual court grant adminiſtration to him; and if the 
marriage were to be a determination of the firſt admini- 
{tration, he could not ſucceed to it, for in that caſe the 
adminiſtration could only be granted to the wife; nav, 
they would not grant it to the huſband and wife jointly ; 
that the wife, in this caſe was not intitled to the whole 
perſonal eſtate as an infant executrix is, but only to her 
own undivided fourth part; and tho' the ſpiritual court 
may grant adminiſtration as to a particular thing, or in 
a particular place, yet they never grant adminiſtration as 
to an undivided third or fourth part of the ſame thing, 
for then who ſhould bring the action for it, as of a 
horſe, or other -intire thing? "The huſband in this caſe 
would be intitled but to a fourth part of it in right of his 
wife ; and muſt there be ſeveral adminiſtrations granted 
for one and the ſame thing ? "This would be abſurd, as 
well as to ations to be brought by them, as to ations 
brought againſt them ; that it the adminiſtration is deter- 
mined by the marriage, it will be to no manner of pur- 
poſe to: make application to the ſpiritual court, they will 
not grant it to the huſband, and the wife being {till under 
age, they muſt grant it to ſome other perſon during the 
minority of her and her three filters, as it was before ; 
and then it would be a vain thing to determine it; that 
the ſpiritual court by 31 £4. 3. 1s to grant adminiſtra- 
tion to the next of kin, which the huſband is not in this 
caſe ; that -the law takes notice of an executor before 
probate, and he may do ſeveral things before probate ; 
but the power of an adminiſtrator is derived to him only 
by the letters of adminiſtration ; that if the huſband has 
no right to claim the adminiſtration in this caſe, no 
more has the wife; for the being ftill under age, as well 
as the other nieces, the court will grant adminiſtration 
to none of them; or if they would, might grant it to 
any of the others as well as to her; it being in the diſ- 
cretion of the ordinary ; and if the ſpiritual court ſhould 
grant adminiſtration to the huſband, that 1s not de jure, 
that he is intitled to it, but they may grant it to him 
as they would to any other perſon, S0 the court was of 
opinion, that Jones {till continued adminiſtrator during 
the minority of the four nieces, notwithſtanding the 
marriage of one of them, and that ſuch adminiſtratjon did 
not determine till one of them came to the age of twenty- 
one years, and ſo over-ruled the demurrer. 2 Bac. 
Abr. 382, 383, 384+ Hill. 1730. Fones v. Ld. Strafford. 

Although 1c fecms clear, that the authority of an ad- 
miniſtrator durante minoritate of an infant executor de- 
termines at ſ.venieen, and that of an adminiſtrator du- 
rante mincritate of an infant who is intitled to admini- 
ſtra:ion, at the age of twenty-one ; yet if an ation be 
brought again} ſuch an adminiftrator, the plaintiff in his 
declaration need not aver, that the infant is ſtil] under 
thoſe ages ; for this is a matter more properly within the 
conuſance of the defendant, and if his power be deter- 
mined, he ought to ſhew It; but he cannot object it, 
eſpecially after he has taken ue on another point, which 
is an admifion that his authority {till continues. Fob. 
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251. GCro. Fac. 590. 1 Rol. Rep, 400. 5 Co. 29. 4. 
I Rol. Ab. 910. | 1 al ' 

But it is ſaid, that if ſuch at adminiſtrator brings an 
action; he muſt aver, that the infant is ſtill utider age, 
becauſe it is a matter within his conuſance, and the 
thing that ihtitles him to the ation ; but in this caſe al- 
ſo it hath been adjudged, that the defendant muſt take 
advantage of this omiflion by way of plea or demurrer, 
and cannot object it after he has joined iſſue with him 
on another point, which admits the continuance of his 
authority. Ab. 51: Cro. Jac. 5go. Cre. Car. 240. 

But if an action of debt be brought againſt an admi- 
niſtrator generally, and the defendant pleads in abate- 
ment, that adminiſtration was granted to him during 
the minority of his wife, he muſt aver, that the wife is 
{t1]] living, for though t.e was a ſpecial adminiſtrator at 
firſt, yet if his wife were dead, he might be adminiſtra- 
tor generally, as the declaration ſuppoſeth. Comb. 465. 

It ſ-ems to be clearly ſettled, that if an adminiſtrator 
durante minoritate brings an aCtion and recovers, and then 
his time determines, that the executor may have ſcire 
Facias upon that judgment. 1 Rol. Abr, $88:9, Cre. 
Car. 227. 2 Brownl. 83. Gad6.104. . 1 Lev. 181. 
1 Keb. 750. 1 Vern, 25. | 

Alſo it hath been held, that if ſuch an adminiſtrator 
obtains judgment, he may bring a ſcire facias againſt the 
bail, and they cannot object, that the infant is of tull 
ape ; for the recoguizance being to the adminiſtrator 
himſelf by name, tho' he be adminiſtrator durante minore 
etate tantum, yet he may have a ſcire facias againſt the 
bail. 2 Lev. 37. | 

Adminiſtrations de bonis non are granted in the fol- 
lowing inftanccs: 1; If a perſon dies inteſtate, and admi- 
niſtration is granted to 7. 8. who dies without havin 
adminiſtred all the inteſtate's goods, in this caſe. the or- 
dinary muſt grant adminiſtration of the goods unadmi- 
niſtred to another; for the firſt adminiſtrator cannot 
continue the truſt repoſed in him to his executor or ad- 
miniſtrator, becauſe -he has no intereſt but what he de- 
rives from the act of the ordinary, Swinb, 396. 1 Rel. 
Abr. 907. Paugh. 182. 

So if an executor dies inteſtate, adminiſtration de bonis 
non cum teſlamento annexo of the teſtator muſt be granted 


| by the ordinary, for they are not devolved on the admi- 


niſtrator of the inteſtate, becauſe he had them 1n auter 
droit, in order to diſcharge the truſt repoſed.in him 
but if the executor makes his executor, then the truſt is 
devoived on him ; and after payment of the debts and 


legacies of the firſt teftator, he has an abſolute property 


in the goods. 1 Rol. Abr. go7. Vaugh. 182, | 


If the executor dies before probate, tho? he adminiſtred_ 


in part by diſpoſing of the teſtator's goods, Ec. yet his 
executor cannot be executor to the firit teſtator ; but in 
this caſe there is not an adminiſtration de bonis non adm- 
n:Nlrat' granted, but an immediate adminiſtration, becauſe 
the executor dicd ante onus executionis te/lamenti ſuper ſe 
ſuſceptum, which is the foundation the ſpiritual courts 
proceed upon. 1 Rol., Abr. go7. 1 Saik. 305. Dyer 

2. 
BR if an executor refuſes adminiſtration with the will 
annexed, It is to be granted to another. g Co. 37, 

In theſe caſes adminiftration is to be granted to the 
next of Kin to the firſt teſtator or inteſtate; but if the 
teſtator appoints a refiduary Jlegatee, ſuch legatee is in- 
titled to adminiſtration, Dyer 372. a. 1 Show. 25, 
3 Med. 59 1 Vern. 200, | 

An adminiſtrator de bonis non js intitled to all the goods 
and perſonal eſtate, ſuch as terms for years, houſhold 
goods, &c. which remain in ſpecie, and were not ad- 
miniſtred by the firſt executor or adminiſtrator, as alſo to 
all debis due and owing to the teſtator or inteſtate, 
1 Salk. 30b. Shin. 143. | 

Allo 1t is held, that if an executor receives money in 
right of the teſtator, and lays it up by itſelf, and dies in- 
tettate, that this money ſhall go to the adminiſtrator de 
bonis non, being as eaſily diſtinguiſhed to be part of the 
teſtator's effcts, as goods in ſpecie, 1 Salk. 3ob, 2 

| | ut 
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But if A. dies inteſtate, and his ſon takss out adinini- 
ftration to him, and receives part of a debt, being rent 
arrearto the inteſtate, and accepts a promitſory note for 
the reſidue, and then dies inteſtate ; this acceptance of 
the note is ſuch an alteration of the property as velts it 
in the ſon, end therefore on death it ſhall go to his ad- 
miniſtrator, znd not to the adminiſtrator de bonis non. 
1 Fern. 473. See 2 Vent. 362. 1 Rol. Abr. 380. 

If a feme executrix to 7, 8. takes a huſband, and the 
huſband and wife bring an aCtion of debt unon an obliga- 
tion in right of the wife, as executrix to 7. $. and they 
have judgment to recover the debt with damages and 
colts ; if the wife dies, the huſband cannot take out exe- 
cution, for he 1s not intitled to the thing recovercd, but it 
hall go to the ſucceeding adminiſtrator of F. 8. 1 Rel, 
Abr. 889. 

But yet ih theſe caſes, tho' the adminiſtrator de bonts 
2:99 was intitled, yet he could not ſue out execution, be- 
caule. he was not privy to the judgment, and therefore 
was driven to a new action. Yelv. 83. Cro. Car. 4. 
Latch 140. Palm. 443. 1 Saund. 149. 1 Sid. 29. 
But this being very inconvenient, by ſtat. 17 Car. 2. c. 
18. (made perpetual by 1 Fac. 2. c. 17.) it is enacted, 
«That were any judgment after a verdic, ſhall be had by 
or in the name ot any executor or adminiſtrator, in ſuch 
caſe an adminiitrator de bon!s non may ſue forth a ſcire 

facias, and take execution upon ſuch judgmeat. 


3. Of the manner of appointing an executor, and of ap- 
pointing co-executors ; where they muſt anſwer far each other”s 
ads, and.where they muſl jointly ſue and be ſued. 


Here we muſt firſt obſerve, that the appointing an 
executor is an eflential part of a will ; for if a man makes 
ſeveral deviſes, &c. and appoints no executor, he dies in- 
teſtate as to his goods and chattels; but though ſuch a ſig- 
nification of the teſtator's mind as to the diſpoſition of his 

_ goods, &c. be no more properly to be called a teſtament, 
than every deed, wherein he expreſſes his mind to grant 
ſuch and ſuch things, may be called a teſtament ; yet it 
is not altogether of no force and validity ; for fince there 
is an expreſſion of the teſtator's mind for the diſpoſition 
of his goods in this or that manner; ſo far it ſhall be of 
effect, that the diſpoſition ſhall be made according as he 
hath expreſſed his mind, and therefore ſhall adminiſtra- 
tion be granted to the next of kin cum codicilla annexo, as 
it is where a perfect will is made, and an executor refuſes. 
Godslph, 76. Off. of. Ex. 3. Noy 12. 

On the contrary, the bare naming an executor in the 
will, without giving any legacy, or appointing any thing 
to be done, is ſufficient to make it a will, and as a will 
it is to be proved, for the naming of executors is by im- 
plication a gift or donation to them of all the goods, 
chattels, credit, and perſonal eſtate of the teftator, and 
the laying upon them an obligation to ſatisfy the teſtator's 
debts to the juſt value of his goods and chattels, Godo!ph. 
82. Off. of Exec. 3. | 

But altho' the appointing an executor be an eſſential 
part of a will, yet it is not neceſlary, that the teſtator 
; ſhould make uſe of the word executor in conſtituting him, 

for any words which ſhew his intention, that ſuch a one 
ſhould be executor, are ſufficient ; for a man's will, 
| being ſuppoſed his laſt at, and made when he is znops con- 

filii, ard 1s to receive a favourable interpretation. Off 
of Ex. 8. Godelph. 82, 83. Dyer go. 

Therefore if the teſtator ſays, that he commits all his 
goods to the adminiſtration, or to the diſpoſition of A. B. 
in this caſe A. B. is as eftetually made executor, as if 
the teſtator had made uſe of the word executor ; ſo if 
the teſtator appoints that 4, B. ſhall diſpoſe of the 
goods in his cuſtody, he is thereby made executor of 
theſe goods; or if he ſays, make A. B. lord of all 
my goods, or, I leave all my goods to him, or, 1 make 
A. B. legatory of all my goods, or, 1 leave the reſidue of 
my goods to him. Godolph, 83, 

So if the teſtator ſaith, I will that A. B, be my exe- 
cutor if C. D. will not; in this caſe C. D. is appointed 
executor, and may if he pleaſes be admitted to the exe- 
cutcrſhip, and exclude 4, B, Goedolph. 83. 


| by writing of his goods and chattels. 


| 


= 8 

So if the teſtator, ſuppoſing his ch:}d, his brother, ox 
his Kinſman to be Cead, fays thus in his will, Foraſmuch 
as my child, my brother, &c. is dead, I make 7. B. 
my executor z ina this caſe, if the perion, whom the 
teitator thought dead, be alive, he ſha'l be executor, 
Godolph. 83. 

Alto if the teſlator being aſked by another ; whether 
he doth make 4. ZB. his executor, doth anſwer, yea, ./ 
do, or what elſe, or why net © or, whom elſe ſhould I 
make executor & or, I cannet deny it, or other words to 
that purpoſe, anzmo te//and:, this amounts to an afligna- 
tion of 4, B, executor. Godolph, 83. 

90 if the teſtator make A. B. or C. D. his executar; 
in this caſe they ſhall both of them be executors, for «r 
{hall be here conſtrued and, rather than the party for 
this uncertainty ſhould be ſaid to die inteſtate. Godelph, 
04. 

But if 4. be made an executor, and B, a co-adjutor, 
without more, he is not by this an executor with 4. nor 
hath ſuch co-adjutor or overſeer any power to admini- 
ſter, or to interme?ddle otherwiſe than to counſel, per- 
ſuade and adviſe. Off of Execut. g. 1 Rol. Abr. 914. 

It is ſaid, that an appointing him executor who is 

named in ſuch a note left with C, D. is not a ſufficient 
making of him an executor at all; but according to 
Godolpb. this muſt be underſtood, that it is no ſufficient 
appointing of an executor to make it a written will, be- | 
cauſe the appointing en executor is left out of the will ; 
but ſurely it will be a good nuncupative will, if not a 
good written will ; for why ſhould not ſuch an appoint- 
ment be good in caſe where the teſtator had made a dif- 
poſition by writing, as well as if he appointed an execu- 
tor by word of mouth, where he hath made diſpoſition 
Godolph. 76. 
If one appoint my executor to be. his executor, and 
die, if the will be not void for uncertainty ; yet he is 
dead inteflate until I die, and die teſtate ; but if I die in- 
teſtate, then he is inteſtate alſo, Godelph. 78. 

If there be demonſtration in a will, that is only added 
as deſcriptio perſone, and that is falle ; yet if the perſon be 
well enough known with it, that is ſufficient ; 'as if the 
teſtator appoints his ſon Thomas, who was lately married, 
to be his executor, that is well enough, though he be 
not married. Godelph. 85. | | 
Any word in a will, that ſuſpends the affignation of 
an executor in expectation of ſome further events, makes 
the executorſhip conditional; but if the condition be 
contrary to the former part of the will, it is void z and 
if one makes two executors, provided that one ſhall 
not adminiſter, this is void. Off. of Ex, 10. Godolph. 

0. | | | 

k A condition ought properly to relate to ſomething in 
contingency, that may, or may not be; for if it be 
ſubject to no contingency either in ſubſtance or cir- 
cumſtance, it is no condition ; as if 4, makes B. his 
executor, upon condition that the ſun riſe ten days after 
his death, he is executor abſolutely, for there is no con= 
tingency to ſuſpend his being ſo. So if the teſtator makes 
A. his executor, upon condition the. teſtator's wife and 
daughter be alive at the time of the death of the teſ- 
tator and he never had any daughter, the will is ab- 
ſotute, for there is nothing poſſible to overthrow it ; and 
in ſuch caſe, where there is nothing to be a contingency, 
the adding of a condition can be interpreted nothing but 
the making an illicitous grant. Sv captious conditions, 
that are contrary to the diſpoſition made, are void, be- 
cauſe they cannot be ſuppoled to be made with any other 
deſign, than that a man ſhould avoid his own grant. 
Godolph. 4.3. 

Neceſlary conditions, either in reſpeCt of fact or law, 
are of no manner of force ; for it is in vain to require 
that which muſt neceſlarily be ; impoflible conditions in 
reſpect of law, perſons, nature, or contrariety, are in 
themſelves void, and therefore never hinder an executor- 
ſhip. Godelph. 44. | 

If an executor is appointed, upon condition that he 
gives ſecurity before ſuch a day to perform the will, or 
before he takes upon him the adminiſtration, he muſt in 


thoſe 


k *-& 


| thoſe caſes perform the condition before he is complete 
executor. Offic. of Execut. 11. "ag 1 


time, durin 
may enjoy the executorſhip in the mean time, unle 


his life, to perform the condition wo and | 
s the. 


| judge appoints a time for him to perform the condition | 


m4 but if the judge appoints time and place, and the 


executor do it not, then is the condition broken, and 
the perſon inteſtate, and ſo adminiſtration is to be gran- 
ted to the next of kin. Godolph 43; 78, 

The time may be limited when the executorſhip ſhall 
begin, and that either certainly, or with reference. to 
contingency ; for by our laws it is lawful for a:teſtator 
to appoint his executor, either from a certain time, or 
until a certain time, and in the mean time adminiſtra- 
tion may by committed to the next of kin, or to the 
widow ; and the act done by ſuch adminiſtrator cannot 
be avoided by the executor afterward ; and in this ſenſe 
the ſame perſon may be ſaid to die partly teſtate, and 
partly intellare, which by the ſtritneſs of the Civil law 
1s not allowable. Godolph. 77. Hob. 265-6. 

So a perſon may appoint, that F, S. ſhall be execu- 
tor till his ſon comes of age, or for any limited time he 

pleaſes. OF. of Ex. 10. 


'The teſtator may limit and divide the power of his 


executors in the following manner ; 1ſt, He may make 


A. his executor for his plate and houſhold ſtuff, B. for 


his ſheep and cattle, C, for his leaſes and eſtates by ex- 


tefit, and D. for the debts due to him; or, 26dly, He 


may appoint A. executor for his goods in the county of 
S. B. for his goods in the county of N. and C. for his 
goods in the county of Z. Off of Ex. 12. Godolph. 78. 
I Kol. Abr. 91g © +] 

And though ſeveral executors are appointed with ſepa- 
rate and diſtin powers; yet is the will but one will, and 
needs only one probate. Off. of Ex. 13. - 

But if a perſon is made executor without any limita- 
tion or reſtriction, he cannot take out adminiſtration for 
part, but muſt renounce the executorſhip z» tots, or not 
at all. 1 Salk. 297. | ; 

Therefore if an executor has a term, aiid the premiſſes 

| are of leſs value than the retit reſerved thereon; in an 
aQion brought "on him in the debet and detinet, he 
muſt plead ſpecially, that he has not afſets, and that the 
land is of leſs value than the rent, and demand judgment, 
if he ought to be charged in the detnet tantum ; and this 
will free him from being charged de bonis proprits ; for 
otherwiſe the premiſſes ſhall be preſumed to be of greater 
value than the rent, Yelv. 103. Cro. Fac. 549. 1 Med. 
i85. 1 Salk. 297, | Te 

If a man appoints ſeveral executors, they are eſteemed 
in law but as one perſon, repreſenting the teſtator, and 
therefore the as done by any one of them, which relate 
either to the delivery, gift, ſale, payment, poſſeſſion, or 
releaſe of the teſtator's goods, are deemed the aQts of all, 
for they have a joint and intire authority over the whole; 
Gedelph. 134. Off. of Exacut. 95. 1 Rol. Abr. 924. 

Hence it hath been adjudged, that if the teſtator dies 
poſlefled of a leaſe for years, and having made two exe- 
cutors, one of them grants all his intereſt to a ſtranger, 
that the whole term paſſes, for each had an intire autho- 

' Tity and intereſt different from other joint-tenants. Dyer 
23. b. pl. 146. Cro. Eliz. 347. IR OE 

And for this reaſon it is held, that if one executor 
grants or releaſes his intereſt in the teſtator's eſtate to the 
other, that nothing paſſes thereby, becauſe each was poſ- 
ſeſſed of the whole before. Godolph. 134. 

Alſo it hath been adjudged, that if an obligee makes 
two executors, and dies, and one of them delivers the 
obligation to a ſtranger in ſatisfa&tion of a debt due from 
himſelf, and dies, that"though the debt does not paſs by 
the aſſignment, being a choſe in aQtion, and not properly 
affignable ; yet by this delivery the party hath ſuch an 
intereſt in the paper and wax, that he may juſtify the 
detainer in an aCtion of detinue brought againſt him by 
the ſurviving executor. 2 Kol. Abr. 46, Dyer 23, b. 
_ Cro. Eliz. 478. $4, | 

It is clearly agreed, that one executor ſhall not be 
nrgad _ the wrong or deva/iavit of his companion, 

OL. 4» 


| perſon, they are all regularly to ſue and be ſued, 
of Ex. 95. Godolph. 1 34. 
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and ſhall be nd farther liable than for the aſſets which 


Oe fY + v2,1.:, | came to his hands ;-and therefore where an aQtion was 
But in caſe of arbitrary conditions, the executon hath | brought againſt two-executors,” and the jury /found that 


the two and another were made executors, and that the 


third. viaſted the:allets to the amount of 'bool. and died, 


and that only ſixteen pounds: came to the hands: of 'the 


two others; the court held, that they ſhould be charge: 
able for no niore than the 161, for that it was the tefta 
tor's folly to truſt ſuch a perſon, which muſt not turn to 
the prejudice of the other executors. Godolph. 134. OF. 
of Ex. 100. Cro. Eliz. 3218. So | 

Alſo it hath been: held.\in Chaticety; that iÞ there be 
two executors, and they join in a receipt, and one only 
receives the money, as to creditors, who are to have the 
utmoſt benefit in law, each is liable for the whole, tho*. 
one executor alone might give a diſcharge, and the join- 
ing of the other way unneceflary ; but as to legatees, and - 
thoſe claiming diſtribution, who have no remedy but in 
equity, the receipt of one executor ſhall not charge the 
other, for the joining in the receipt is only matter of 
form, the ſubſtantial part is the aQual receiving, and 
this only is regarded in conſcience. 1 Salk. 318, 

If A. deviſes legacies, and makes B. and C. his exe- 
cutors, and B, makes C. and D. his executors, and dies, 
and they poſleſs themſelves of the eſtate of 4. they may 
be both charged in equity ; for though in point of Jaw 
the executorſhip ſurvived to C. and D. is-not privy, yet 
the eſtate of {. in whoſe hand ſoever, ought to be liable. 
I Chan, Ca. 57. > £2 

One executor catinot regularly ſue another of his co- 
executors touching any thing relating to their teſtator's 
will, or that is within the power, duty, or office of an 
executor, Of. y Ex. 99. Godelph. 135. 

| But if the reſidue of the perſonal eſtate, after debts and 
legacies, be deviſed to both the executors, one of them 
may ſue the other in the ſpiritual court for a moiety ; for 
this is in the nature of agift,or legacy to him, and he may 
bring treſpaſs againſt the other executor, if he takes it out 
of his poſſeſſion, or detinue, if he detains it from him. 
Off. of Ex. 99. Godalph. 135. | | wo 

A joint executor was charged with payment of a le- 
gacy out of his moiety of the ſurplus, though he had left 
the money in the hands of the other executor, from 
whom the legatee had received intereſt, as well as a divi- 
vend out of his eſtate after he became bankrupt. Lord 
Raym. 1320. | Ts | 

As executors in repreſenting the teſtator make but one 


Of: 


But if debt be brought againſt an executor, and he 
pleads that F. 8. is co-executor with him, and he is not 
named in the writ, without averring that F. $. had ad- 
miniſtred, the plea will be ill ; for although when an exe- 
cutor ſues, the defendant may plead another executor not 
named, without ſhewing that the other hath adminiſtred, 


| becauſe he cannot know, whether the other hath admi- 


niſtred, or not - yet when an executor is ſued; if he 
pleads another executor not named, he ought to go forth 
and ſay that he has adminiſtred, for that lies in his own 
conufahce. 1 Lev. 161. 1 Sid. 242. WIT 

Alfo if an aQtion be brought againſt one executor, 


where there are more, if that one executor doth not plead 


that matter in abatement, but plead to the aGion, he 
ſhall never have the advantage of ſuch a plea afterwards. 
Catth. 61. | | | 

If two executors ſue, and ſet forth themſelves to be exe- 
cutors, and that they proved the will, but upon the pro- 
bate ſet forth it appears that one proved the will ; and 
the defendant pleads this in abatement, a reſpondeas ouſter 
will be awarded, for both have the right in them ; and he 
that did not prove may come in when he pleaſes, but can- 


- not refuſe during the life of him that has proved. 1 Sa/k. 3. 


If a man appoints two executors, there ſhall be ſum- 
mons and ſeverance, becauſe one of the executors ma 
releaſe, yet ſuch a releaſe is a deva/iavit in him; but if 


he will not proceed at Jaw, it is no devaſiavit in him, 


and therefore both executors being only truſtees for the 
perſon deceaſed, they ſhall not be compelled to go on 


| together 3 go if one refuſes, the other may bring his 


action 


9 
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action in the-name of both, and have ſummons and ſe- 
verance ; for otherwiſe each co-executor might, by col- 
luſion with the debtor, and not proceeding, keep the other 
from recovering aſſets, and not create a deua/tavit in him- 
ſelf ; but after ſuch ſummons and ſeverance hedoes not 
proceed for a moiety, but as repreſentative of the teſtator 
proceeds for the whole the teſtator was intitled to. Gro. 
Car. 420. 2 Rol. Abr. 98. Off. of Exec. 96, 104. 

Therefore if there be two executors, and they bring 
an aQion of debt, and one of them is ſummoned and fe- 
vered, and the ſevered perſon dies, the writ ſhall not 
abate. Cro. Eliz. 652. Co. Lit. 139. 

If debt be brought againſt ſeveral executors, and one 
appears, and the other makes default upon the grand di- 
ſtreſs, the court may proceed againſt him that appears 3 
and if the plaintiff recover, judgment ſhall be againſt all 
the executors for the goods of the teſtator ; and the 25 
Ed. 3. cap. 17. which gives a capias in debt, 'has been 
always conſtrued within the equity of the 9 Ed. 3. fo 
that if there be ſeveral executors defendants, and cepz 3s 
returned as to one, and a non efl inventus as to the reſt, 
the plaintiff ſhall proceed againſt him that appears, and 
ſhall have judgment againſt all, for the default upon a 
capias is the ſame as upon the grand diſtreſs, 1 Salk. 312. 

If one executor hath the poſſeſſion , of the teſtator's 

goods, which are taken from him, both muſt join in an 
action of treſspaſs ; for the poſſeſſion of one is the pofleſ- 
ſion of the other ; and if one only ſhould bring the action 
and the other ſhould releaſe it, ſuch releaſe would be 
good. 19 Hen. 6. 65. 16 Hen. 7. 4+ 3 Leon. 209. 
S. P. per Coke ; but in Godolph. 134. and Offc of Ex. 104. 
it is ſaid, that if goods he taken out of the poſleflion of 
one executor, he alone may maintain an aCtion for the 
ſame, and that without naming himſelf executor, for 
which is cited 38 Ed. 3. 9. | 

It is ſaid, that executors, when ſued, cannot plead 


diſtin& pleas, becauſe they repreſent but one perſon, who | 


could have but one plea, if he was living ;z but it is ſaid 
to be holden by others, that executors may plead diſtinct 
pleas, and that ſhall be tried which is beſt for the teſtator, 
and moſt peremptory to ſettle the controverſy. Off. of 
 Execut. 98, Godolph, 136. | | 


4. Of the probate of wills, and juriſdiftion for that pur- 
poſe ; form of proving a will, and of entring a caveat. 


It appears to have been a matter of great controverſy, 
to whom the probate of wills and granting adminiſtration 
did originally belong, and whether theſe were matters in- 
tirely of eccleſiaſtical cognizance; but it ſeems now to be 
the better opinion, that the probate of teſtaments did not 
originally belong to the eccleſiaſtical juriſdiction, but to 
the reſpeQive lords of manors where the reſtator died, as 
all other matters did. 2 Bac. Abr. 397, 398- | 
 Lindwood 174. verbo Approbatis ſays, That the jurif- 
dition of the eccleſiaſtical court touching teſtamentary 


eccleſiaſtical law. ——//ilkins 78. Lamb. Saxon Laws 64. 
make it appear, that the biſhop and ſheriff ſat together in 
the county-courts; and by the Saxon laws, which they 
give us, it plainly appears, that the probate of teſtaments 
was in the county-courts.—— Seld. Eadmerus 167. gives 
the charter of J/illiam the Conqueror, which firſt ſepa- 
| rated the Eccleſiaſtical court from the Civil z but this 
charter does not mention matters teſtamentary, or the 
probates of wills, to be of eccleſiaſtical conuzance, but 
only ſays, that the crimes that were to be proſecuted pro 
ſalute anime, were to be of that conuſance.— And 
therefore, according to Selden, Eatlmerus 168. the eccle- 
fiaſtical juriſdition did not prevail herein till the time of 
Rich. 2. at which time the clergy got the King to publiſh 
the law of Hilliam the Conqueror, and confirm the ſame, 


and that no matters of eccleſiaſtical conuſance ſhould be | 


tranſated in the county court ; this is the charter of 
2 Rich. 2. Membrano 12. No. 5. and is mentioned in 
Selden's Eadmerus 168. From henceforward the clergy 
had the whole juriſdiction of wills, becauſe the county 
court could not receive the probate, and the King's court 
could not intermeddle with it, becauſe by a charter in 


—_ 


{ 


| 


Henry the Fir/l's reign, the King's tenants wh 
ſuit to it, were enabled to Giſpoſe of their derforial hon | 
for” the good of their ſouls, and' of this ' the cler 
were thought to be the propereſt perſons to take cite 
Plow. 1179. in the' caſe of Gregs and Fox.——Hence fo 
Fitz, Abr. tit: Teſtament 148. it is ſaid by Fairfax, that 
It was but of | late the church had the probate” of wills 
and he ſuppoſes that it was given to them by ſome a of 
parliament, —And in the 11 H. 7. Fineux aſlerts that 
the probate of wills did not belong to the ſpiritual court 
by the eccleſiaſtical law, but came to them by cuſtom and 


| uſage, ——And with theſe opinions Lord Cote agrees in 


Henſlow's caſe, 9 Co. 38. and on theſe foundati 
cludes, that when the will is proved in the eccleſiaſtical 
_—_— the rg has executed its authority, but the exe. 
cutors are to ſue in the tem 7 
cha wen epfocnatt oe poral courts to get in the 
ut however it might have been formerly, it is now 
certain, that'the ſpiritual court is the'only * 4B once 
in very few inſtances, (ſee Of. Ex. 43.) that has juriſdition 
of the probate of wills, and as incident to ſuch Juriſdiction 
hath power to determine all thoſe matters that are neceſ. 
wy to the authenticating of them. Hence it hath been ad- 
Judged, that if the ſeal of the ordinary appears to the pro- 
bate, it cannot be ſuggeſted or given in evidence in the 
Common law courts; that the will was forged, or that the 
teſtator was non compos,-or that another perfon was execu- 
tor;z but it may be given in evidence, that the ſeal was 
forged, or the wilt repealed, or that there were bona nota- 
bilia, becauſe theſe are not in contradiction tothe real ſeal 
of the court, but admit the ſeal and avoid it. Raym. 40 5 
406. I Sid. 359. 1 Lev. 235. Vaugh. 207:--1 Show. 
293. Hard. 131. 2 Rol. Abr. 299. Carth. 143. 

But if the ſpiritual court do admit a will, but yet 
will not give the probate thereof to the executor, becauſe 
he cannot give ſecurity for a juſt adminiſtration, the tem- 
poral courts will grant a mandamus; for though they are 
to determine whether there be a will or not, yet if there 
be a will, the executor has a temporal right, and they 
cannot put any terms on him but what are mentioned in 
the will. S4in. 299. 1 Salk. 26, Seed 
— As to the diſpolition of inteſtates eſtates, and granting 
adminiſtration, ſee title Adminiltrator. 

The judge may, ex officio, or at the inftance of the 
party intereſted, call the executor to prove the will ; 
_ ſay he: _ wr cited at hy inſtance of any perſon, 

now whether the party -iinftancing hath | 
left him, or no. Godolph, 60. . gon. 

If the executor appears not to prove the will upon the 
ordinary's proceſs, but ſtands in contempt, he is excom- 
municable ; but if he appears and makes oath, that the 
teſtator had bona notabilia in divers dioceſes, or within 
ſome peculiar juriſdiction than that wherein he died, he 
1s to be diſmiſſed to prove the will in the archbiſhop's 
court, and to exhibit the ſame under ſeal within forty 


| days next after. Godolph. 58, 59. | 
matters, is by the cuſtom of England, and not by the. 


Alſo the ordinary or metropolitan, as the caſe ſhall 

require, may ſequeſter the teſtator's goods until the exe- 
cutor proves the will. Godolph. 63. 
If it be uncertain, whether the teſtator be dead or alive, 
it muſt be left to the diſcretion of the judge, whether he 
thinks bim ſo or not; and if there be good preſumptive 
evidence in law to think him dead, then he muſt prove 
the will, as if he be beyond ſea in remote parts, and it's 
common and conſtant fame, that he is dead, eſpecially if 
the executor of ſuch perſon be honeſt, and the goods are 
bona peritura, and the teſtament- itſelf in favour of chil- 
dren, or to pious uſes. Godelph. 61, 62. 

The time of proving a will is left to the diſcretion of 
the judge, according as the circumſtances of the caſe 
ſhall require or admit; but regularly it ought to be infi- 
nuated or brought in to be proved within four months 
after the teſtator's death. Godolph. 61. 

Teſtaments may be proved either in common form, as 
where there is no conteſt about the will; but the exe- 
cutor preſenting the will before the judge, without citing 
the parties intereſted, doth depoſe the ſame to be the true, 
whole, and laſt will of the teſtator, and thereupon the 
udge does allow the will, and fixes his ſeal and probate 


J 
to 


EA 


to it, Gedolph. 62. Or a will may be proved in form 
of law, as were it 1s exhibited before the judge in pre- 


ſence of the parties intereſted, as the widow and next of | 


kin, and then the proof examined and fully heard, and 
at laſt allowed. Godolph. 62. F | 

The difference between the two probates is this 
Where a will is proved in common form, it was, at any 
time afterwards within thirty years, to be queſtioned.and 
called in debate ; which it cannot be in caſe it be pro- 
ved in form of law. Godolph. 62. 

If the executor refuſes to prove the will, or if there be 
a will and no executor named, the ordinary is to commit 
adminiſtration cum te/lamento annexo to ſome proper perſon, 
from whom he may take bond for a faithful adminiſtra- 
tion ; but in caſe there be no will, then he is to grant 
adminiſtration to the next of kin of the deceaſed ; and in 
caſe of their refuſal, he may grant it to a creditor, or 
any other perſon deſiring the ſame; and if no-body will 
take adminiſtration, the ordinary may grant letters 79 
colleft the goods of the deceaſed. Godolph. 61. 

It is uſual, when there is a conteſt about a will, or 
when the right of adminiſtration comes in queſtion, to 
enter a caveat in the ſpiritual court, which by their law 
is ſaid to ſtand in force for three months. Godolph. 258. 
Goldſb. 119. 2 Rol. Rep. 6. Cro. Jac. 463-4. 

But it is ſaid, that our law takes no notice of a caveat, 
and that it is but a mere cautionary a&t done by a ftran- 
ger, to prevent the ordinary from doing any wrong, and 


that therefore if adminiſtration be granted pending a | 


caveat, this is valid in our law, tho' by the law in the 
ſpiritual court, it may be ſuch an irregularity as will be 


ſufficient to repeal it. 1 Rol. Rep. 1G1, Cro. Fac. 463. 


2 Rol. Rep. 6. 
In the caſe of one Ofiety, where adminiſtration was 
ranted to him pending a caveat, and no notice taken of 
it, or of the party that entred it, and for this cauſe there 
was 2a Citation to have this adminiſtration repealed ; and 
on a motion for a prohibition in behalf of Ofiey, it was 
urged, that the ſpiritual court having once granted ad- 
miniſtration, they had executed their authority, and have 
no power over the adminiſtrator afterwards, and a caveat 
is only for private information of the Judges but does not 
ſuſpend their juriſdiftion ; it is conſilium, but not pre- 
ceptum ; no countenance was ever given to it by the law ; 
that to give them liberty to repeal adminiſtration for this 
cauſe, were to give it them in all caſes, and then all 
the inconveniencies of compelling diftributions will fol- 
| low; for they may leave out ſome formality on purpoſe 
to preſerve power over the adminiſtrator, or they may 
make it cauſe of repeal, becauſe adminiſtration is granted 
to a child already preferred, or the like ; and by 21 Hen. 


8. they have an eleion, which when it is once made, - 


no man can complain ; for none have any right or title 

recedent; and for theſe reaſons a prohibition was granted, 
But on another day, on motion for a conſultation, the 
court ſaid, that to take from the ſpiritual court all power 
of examining the formality of granting letters of admini- 
| fication, wouldoccaſion undue catching of adminiſtrations, 
and confound and deſtroy all their form, and courſe of 
proceedings, which are in ſome caſes neceſlary and it 
was not the intention of the ſtatute, to alter the courſe 
of granting adminiſtrations, and to eſtabliſh irregular ad- 
miniftrations, but only to dire the ordinary, and to 
 Rtreighten the liberty they took upon them before z and for 
the matter of the caveat, we know not what weight and 
regard it may have in their law z it may be eſlentially 
neceſſary, that where there is a conteſt and competition, 
both parties ſhould be heard before any thing be done, or 
the caveat diſmiſſed ; they have a rule, that no admini- 
ſtration ſhould be granted within fourteen days, that no 


party may be ſurprized, and we have known an admini- 


{tration granted againſt this rule repealed, tho' no-body 
elſe could pretend any right ; but the ſame day-a new ad-, 
miniſtration has been granted to the ſame party, and in 
theſe kind of queſtions creditors are concerned ; and it 
may be very miſchievous to throw off and flight all- their 
forms ; wherefore the court would adviſe, and according 
to the report of this caſe in 1 Lev. Moreton and Wind- 
ham, 'at another day, were for diſcharging the- rule for 
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a prohibition ; and they held, that grantin adminiftr4= 


tion, pending a caveat, was ſufficient cauſe to revoke, * 


and that was like a f ealer gp in our law, which made a 
judgment given afterward erroneous; but. Kelynge and 
Twiſden held, that the caveat was of no force to hinder 
the grant of the adminiſtration z for it is not a judicial act 
of the court, but only an entry of a memorandum by a 
clerk in court, for the giving of caution ; and being no 
judgment or record of the court, the court of B. R. are 
as proper judges of the force and effe& of it as the ſpiri- 
tual courts, and are likewife to ſee; that they grant ad- 
miniſtration according as they are impowered by the ſta- 
tutes z and the Arty Fi 1 thus divided, there could be 
no rule for diſcharging the prohibition. 1 Lev. 186, 
1 Sid. 293. and 2 Ke. 63, 72. $. C, 


5. What ſhall be deemed a devaſtavit in executors, and 
pleadings therein ;, order of paying debts and legacies ; and 
in what caſes an executor may make himſelf liable de bonis 
propriis, | | ue ; 


A devaſlavit is a miſmanagemient of the eſtate and ef- 


fects of the deceaſed, in ſquandering and mifapplying the 
aſſets, contrary to the truſt and confidence repoſed in 


them, and for which executors and adminiſtrators ſhall 
anſwer out of their own. pockets, as far as they had, or 


might have had aſſets of the deceaſed, OF. of Ex. 156. 
Godolph. 203. | | 


Executors may be guilty of a deva/iavit, not only by 


a direct abuſe by them, as by ſpending and abuſing the 
effects of the deceaſed, but alſo by ſuch a&ts of negli- 
gence and wrong adminiſtration as will diſappoint credi- 
tors of their debts. Off. of Execut. 157. 

Therefore it hath been held, that if the executor ſells 
the teſtator's goods at an under value, eſpecially if he 
might have got more for them; or if this were done b 


him for his own advantage, and to defraud creditors, 


that is a deve/iavit, and he ſhall anſwer the real value. 
Off. of Ex. 157. Kelw. 59. 3 Leon. 143. A 
So if an executor omits to ſel] the goods at a good 
price, and after they are taken from him, there the value 
of the goods ſhall be aflets in his hands, and not what 
w” recovers, for there was a default in him, 6 Med. 
ISI-2, | , 
But if, without any omiſſion of his, goods are taken 
out of his poſſeſſion, and he does not recover ſo much in 
damages as the goods were really worth, and that hap 
pens not through any default of his, he ſhall anſwer for 
no more than he recovers: ſo if the goods be periſhable 


goods, and before any default in him to preſerve them, 
or ſe]] them at due value, they are impaired, he ſhall not 


anſwer for the firſt value, but ſhall give that matter in 
evidence to diſcharge himſelf; but if one takes goods 
out of his poſſeſſion, he muſt ſue him that took them, 
to have an opportunity of diſcharging himſelf of an- 
ſwering more in aflets than he recovers. 6 176d. 18r. 

If the executor releaſes debts due to the teſtator, this 


ſhall charge him to the value of the debt, though per- 


haps he did not receive near ſo much as was due : (o if 
he releaſes a cauſe of ation, accruing either in the life- 
time of the teſtator, or in his own time, in the right of 
the teſtator, this will be a deva/ſiavit. OF. of Ex: 158. 


Hob, 66, 1 And. 138. Cro, Eliz. 43: 4 Leon. 102. 
Godb. 29. | > RED | 


Alſo it is ſaid, that if an'executor pays money in diſ- 


charge of an uſurious bond, entred into by his teſtator, 
that this is a deva/iavit. Hob. 167. Noy 129. 

It is holden, that if an executor to an obligee in a 
penal bond, after the bond is forfeited, releaſes the pe- 
nalty on receipt. of principal and intereſt, - that this is a 
devaſiavit ; but the contrary hereof his holden by three 


judges in Cre. Car, for that the executor in this caſe does 


no more than what in equity and conſcience he ought to 
do ; but if an infant executor gives ſuch a releaſe, it is 
void ; but this it ſeems ariſes from the privilege of in- 
fancy. Off. of Ex. Cro. Car. 490. | x 
_If an executor takes an obligation in his own name, 
for a debt due by ſimple contra to the teſtator, this 


{hall charge him as much as if he had received the 


money ; 
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money z for the new ſecurity hath extinguiſhed the old 
right, and is quaſi a payment to him, Off of Ex. 158. 


Yelv. 10. 2 Lev. 189. | 
$o if the executor ſues a perſon by trover and conver- 


fion, in which he has a right to recover ; and afterwards 


he and the defendant come to! an agreement, that he 


ſhall pay the executor ſuch  fum at a future day, and 
the party fails, this is a deva/iavit ; and he fhall anſwer 
all valorem. 2 Lev. 189. 2 Jon. 88, 8. C, 1 Fern. 
NS Lak 

So if an executor ſubmits the debts, or whatever he is 
intitled to in right of the teſtator, to arbitration, and the 
arbitrators award him lefs than his due; this being his 
own voluntary aC&t ſhall bind him, and he ſhall anſwer for 
the full value. Off of Ex. 7s, 159. 3 Leon. $1. 

If an executor negleRs to pay intereſt, and afterwards 
acknowledges a judgment for principal and intereR, this 
is a devaſiavit. 2 Lev. 40. £0 

If an executor fe}ls at great under value the 


$I. a. pl. 5. Trin. 18 H. 7. Anon, 

If executor ſes goods worth 10/7. for a penny, all 
the ſurpluſage ſhall be adjudged a deva/lavit ; per Fro- 
wicke Ch, J}. Kelw. 59.—— The plaintiff may aver the 
under value, and it ſhall be tried by jufy 
Ch. J. 63. 6.—But it is better to ſell under the value 


than to loſe the whole by a total forfeiture, as in caſe of | 


a leaſe for years, which comes to the executor ſubject to 
a condition for payment of rent, or of a ſum 1n groſs, 
and no profits accrue to him to enable him to pay it, 
Went, Off. of Ex. 114, 115. 

Adminiſtration durante minore etate of two infants 
executors was granted to another, who poſlefled himſelf 
of the goods of the teſtator to the value of 4o00/. and 
when the infant executors came of age they releaſed to 
the adminiſtrator all demands. Adjudged this was a de- 
 vaſtavit,, though the goods never were in their poſlcſſion, 
and the releaſe of the infants executors was aflers. 
29. pl. 39. 27. Eliz. C. B. Kitley's caſe. 

Surrender of a term by executor, which was deviſed 
by A. adjudged a deva/iavit, yet it ſeems A. may have 
this as a legacy notwithſtanding this ſurrender. 14s. 358. 
pl. 487. Trin. 36 Eliz. Carter v. Love. 

If one ſues the adminiſtrator, and gives notice, yet he 
may confeſs the aQtion of another that commences his 
ſuit after if there is no fraud ; but if adminiſtrator is ſued 


on a bond, and pays another debt on bond without ſuit, - 


there if he had notice of the fuit it is a deva/lavit., The 
notice is material. Ado. 678. pl. 926. Trin. 44 Eliz, 
C. B. Searleſs's caſe, | 

In a /ci. fa. on a judgment, *tis ſuggeſted, that defen- 
dant bona, &c. ad valentiam, &c. elongavit, vendidit, & 
in uſum ſuum proprium coxvertit, & diſpoſuit ea intentione 
quod ditia executio non fieret. The ſherift found that diſ- 
poſuit in uſum proprium, and defendant appeared and tra- 
verſed, and *tis found by verdict againſt him ; the court 


ods of 
the teſtator, 'tis no devaſtavit ; per Frowicke Ch. J. Kelw. 


3 per Frowicke. 


Godb. 


i Ch. F. Vern 474. Mich. 1687. in the caſe of Barker v. 
' Talcot and Shaw. 


' Goodfellow v. Burchet. 


c 
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| have pleaded the bond in bar of the contraRt debt, whiciz 
not having done, his not having affets to pay both is no 
excuſe. 2 Lev. 114. Paſch. 35 Car. 2. C. B, Britton 
and Bathurſt. : | 
| Place wafted recovered againft an' executor de ſon tort is 
a devaſtavit, and if there happen to be a rightful executor 
' or adminiſtrator, he ſhall recover againſt the executor de 
fon tort, but he cannot get the land from the reverſioner 
again. 2 Show. 457. Hill, 1 & 2 Fac. 2. B. R. City of 


| Norwieh v. Johnſon. 


Executor of an obligee takes a goldſmith's note, who 
fails ; it is a deva/tavit ; cited as adjudged by Pembertcn 


Executor loſes a bond due to teſtator. The court in- 


. Clined to charge defendant with the debt, but for the pre- 


ſent direted only that defendant profecute with effe& a 
ſuit brought by him againſt the obligor, in order to re- 
cover the money ory the loſt bond, and reſpited judg- 
ment in the mean time. 2 /ern. 2909. Trin. 1693. 


A recovery by baron of a feme executrix amounts to 
a devaſiavit at law pro tanto, ſo as to charge huſband and 


' wife imtheir own right. Per Holt Ch, J. but per Rookby 


% 


, 
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J. it is diret aſfets at law. Carth. 463. Mich. 10 W. 3. 


B. R. Yard v. Ellard. 


Executor appoints another to receive a debt of teſtator's, 
who will not repay ; it is a deva/iavit. 6 Med. 93. Hill, 
2 Ann. B. R. in the caſe of Jenkins v. Plume, 

A term aſſigned by an executor in truſt to attend the 


| inheritance, ſhall in equity follow all the eſtates created 
| out of it, and all incumbrances ſubſiſting upon it ; but 


the term being by this means become not aſlets at law, 

the executor who aſligned the ſame is liable to the cre- 

ditors as for a devaſiavit, Per Lord Chancellor. 

Wrs's Rep. 330. Mich. 1734. in the caſe of Charlton v. 
ow. 

A. is a creditot by ſtatute 1007. and B. C. and D. by 
bond 1001. and the aſſets in the executor's hands are only 
1001, executor pays the x00/. to D. this is a devaſlavit 
-_ ” to 4, and he is not liable to B, or CG, Went, Off 

X.'I 

But + he had only paid a legacy or debt by contra, 
leaving nothing to ſatisfy the Jebts by ſpecialty, then he 
had been equally liable to each of the other creditors, v:z. 
to him who could firſt recover, or by the voluntary a& of 
the executor could obtain payment, who muſt be pre- 
ferred if the ſum would reach no farther, and there being 


| no creditor by record. ent. Of Ex. 163. 


R. brought debt againſt 4. as executor, and upon 
plene admini/lravit and iſſue a__ that, aſſets are found, 
and judgment for the plaintiff, and upon a te/tat' execu- 


; tion was awarded to the ſheriff in another county than 


where the trial was ; that ſheriff may return a ih}, ant 
is not —__ by the verdict and judgment ; otherwiſe 
it is of the ſherift of that county where the action was 


| brought, for he cannot return a nihb4il, &c. but he ought 
| w return a devaſiauit, Noy 69. Robbin's caſe, cites g 
. 6. 9, | | 
If judgment be given againſt an executor on demurrer, 
| and execution be awarded, the ſheriff cannot return nulla 


will not doubt the ea zntentione, and ſo he has done a 
tortious act in contriving and endeavouring to defraud 
the plaintiff of his debt, which amounts to a deva/iavit. 
Saund. 307. Mich, 21 Car. 2. Merchant v, Driver, 

An executor in caſe of a deva/avit is in nature of a 


truſtee of an eſtate. Chanc, Caſes 304. Mich. 29, Car. 2. 
in YVanacre's caſe, DEM | 

'The penalty of a bond is but 40/7. but the condition 
js for 200/. the executor cannot pay it without a decree, 
Without a dev2Aavit to other creditors ; but the payment 
was decreed, 2 Chanc. Caſes 225. Hill, 28 & 29 Car. 
2 Sims v. Urry. 
_ Execution againſt the goods of the executor for a debt 
in jure proprio is a devaſlavit nolens volens, 3 Keb. 839. in 
pl. 1. Hill. 29 & 30 Car. 2. cites it as held by Rainsford 
Ch. |. in the laſt term in Norder's caſe, | 

It is a deva/lavit to permit intereſt to run in arrear, and 
then ſuffer judgment for it ; and want of aſlets to pay be- 
fore the incurring of it by the adminiſtrator ſhall not be 
intended unleſs it be expreſsly pleaded. 2 Lev. 40. Hill. 
23 & 24 Car. 2. B. R. Seaman v. Dee. 

Executor confeſſes judgment in af/umpfit when there is 


another debt upon bond, he mult pay both, for he might | 


3 


habet bona teſtatoris, but is to return a devaſtavit, as if it 
had been found againſt the executor by verdict ; for per 
cur, he has charged himſelf by his own plea, Cre. E. 
102, pl. & Trin. 30. Eliz. B. R. Stubbs v. Rightwife. 
Sheriff of the county where the writ is brought ought 
to return devaſtavit, &c. and thereupon the plaintiff 
ſhall have proceſs in another county ; but a further queſ- 
tion was, If a ſci. fa. upon _ ſhall iſſue into an- 
other county before the ſheriff of the county where the 
| writ was brought had returned a devaſiavit © For ſome 


| 


} conceived that devaſiavit where the writ was brought. 


ought firſt to be returned, and then upon a reſtatum, pro- 
ceſs ſhould iflue into any county in England. Others 
; conceived that ſo it might, though no devaſtavit was re- 
| turned on a teſtatum. 2 Lee 67. pl. go. Trin. 31 Eliz. in 
' the Exchequer. Noor's caſe, 

| Sci. fa. againſt an executor, why the plaintiff ſhould 


| not haye execution de bonis propriis, is not to be awarded 
| : cn 


- on the ſurmiſe of the party upon a devaſtation, nor in 
any caſe where the judgment is de bonis teflatoris, unleſs 
it be upon return of the ſheriff where he returns a de 


vaſlavit, Cro. E. 530. pl. bi. Mich. 38 & 239 Eliz, C. 
Cer v. Peel. 39 39 


The defendant is not concluded by the inquiſition and. 


return of the ſheriff, but that he well may traverſe it. 
For otherwiſe he ſhould be without remedy. Cro. E. 
860. Gibſon v, Brook. 

In caſe of a deva/tavit by one executor, judgment 
ſhall be general againſt all for the principal de ne, teſta- 
goris, & fi non, de bonts of him only againſt whom the de- 
vaſtavit 1s returned, D. 210, Marg. pl. 23. cites Mit- 

ord's caſe, 

In ſcire facias againſt an executor upon a deva/iavit 
returned : he pleaded that he had ne aſlets at the time of 
the iſſuing of the ſcire facias, obſque has that he had 
waſted, &c. And this was adjudged to be an ill tra- 
verſe; for his having waſted is but inducement; and 


the ſubſtance is, whether or no he had aſſets at the time 


of the firſt action brought. MHardr. 70. pl. 6. Trin. 
1656, in Scacc. The Protefteor v. Holt cites Mich. 22 
Car. B. R. Lord Roberts v. Luxton. 

An action of debt lies not on a devaſiavit, unleſs 
there be a judgment too. Cart. 2 Mich. 16 Car. 2. 
C. B. Burrel v. Richmond. | 

In a judgment againſt an executor a fier: factas iſſued 
out to the ſheriff, with a ſcire fieri inquiry, and a devaſ- 
tavit was found according to the common courſe, the re- 
turn whereof was, Duod diverſa bona que fſuerunt teſta- 
toris, &c. habuit, que elongavit & in uſum ſuum proprium 
convertit ; it was objeCed againſt this return, that it was 
| Not ſaid devaſtavit, for in caſes an executor may juſtly 
convert the goods to his own uſe. | 

Hal: ſaid, Anciently when the ſheriff returned a devaſ- 
tavit, which was not found by any inquilition, and to which 
there was no anſwer, it was neceſlary to inſert the word 
devaſtavit, but otherwiſe in a return upon this ſpecial 
writ ; for if the caſe be, that he hath not waſted the 
_ goods, but only eloigned them ſo as the ſheriff cannot 
come at them, the executor is chargeable upon the writ de 
bonis propriis, and this return anſwers the writ. ent. 
221. Trin. 24 Car. 2. B. R. Blackamore v. Mercer. 

In a ſeire facias, with inquiry of aſlets, and waſte 
found and returned, to which the, defendant pleads a 
former judgment, ultra quod, &c. ſo plene adminiſtravit, 
to which the plaintiff demurred, eſpecially becauſe the 
waſte is not traverſed, which is the point of the inqui- 
ſition ; per cur, it ought to be traverſed, albeit on a ſcire 
facias on a judgment plene adminiſtravit be a good plea 
without traverſe of the ſuppoſed waſte in the count ; but 
here the waſte being returned it is otherwife. Sed ad- 
jornatur. 3 Keb. 187, 188. pl 45. Trin. 25 Car. 2. 
B. R. Bold v. Rice. | 

If feme executrix ſurvives her baron, ſhe ſhall be 
charged for waſte committed by the baron, but not for 
| the coſts returned againſt the baron de bonts proprits. 2 
Lev. 161. Hill. 27 & 28 Car, 2. B. R. . Horſey v. 
Daniel. | Vn 7 

In a devaſtavit, an inventory, though not exhibited by 
the party defendant, but by commiſſioners on a commil- 
fion out of the ſpiritual court, &c. was allowed for evi- 
dence, and if defendant do not, or will not exhibit an 
inventory, it ſhall be taken pro confeſſs that he has aſſets ; 
per Pemberton Ch. J. 2 Show. 163. pl. 152. Trin, 33 
Car. 2. B, R. Ann, _ 

On a ſpcecialiſſue after verdi& it was held ill for de- 
fendant to ſay, Non devaſiavit ad valorem as the plaintiff 
had alledged, becauſe he did not ſay, Nec aliquam inde 


parcel; for if part were waſted the plaintiff ſhall recover. 


ſo much, as well as on a plene adminiftravit, if aſſets be 
found to part of the debt. 2 Show. 447+ pl. 414- Mich, 
I Fac. 2. B. R. Blanch v. Gabard, | 
Debt on bond againſt an adminiſtrator who waſtes 
oods, and dies inteitate, leaving goods worth 500 l. and 
| of his own of that value; /cire facias is brought 


on the new ſtatute againſt his adminiſtrator, and he pleads 
payment of the $00 ]. for ſimple contract debts of the 
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' waſting adminiſtrator, and held good ; for the waſting is 
the charge, and that is of no higher nature, and by that 
ſtatute he is to be in the ſame caſe with his inteſtate, and 
he might have paid his own debt with it. 2 Show. 485. 
pl. 447. Mich. 2 Fac. 2. B. R. Britton v. Buckworth. 

An adminiſtrator ſhall not be compelled to find ſpecial 
| bail upon a bare ſuggeſtion of a devaſtavit ; but in a debt 
upon judgment where a devaſtavit is eftually returned b 
| the ſherift he ſha!l, Cumb. 206. Paſch. 5 W. & M. 

Dudbray v, . | | 

Upon a writ awarded to the ſheriff upon a devaſtavit 
ſuggeſted againſt two executors, to inquire of a waſtin 
by both ; the ſheriff returned a devaſtavit as to one, but 
ſaid nothing as to the other ; this being aſligned for error 

after Jengment upon a verdict was held to be aided by 
the verdict, being but an inſufficient return, or a miſe 
return, by reaſon of the omiſſion ; but it would have been 
otherwiſe if no return at all had been made. 1 Salk, 
363. pl. r. Paſch. 5 W.& M. in B. R. Broek v. Ellis. 

The better to conſider the order which the law pre- 
ſcribes for the payment of debts, and the duty injoined 
executors and adminiſtrators in diſcharging themſeſves of 
the affets of the deceaſed, and which they muſt obſerve 
at their peril, it is neceſſary to take notice, that theſe 
debts are divided into three forts; x. Debts by record, 
2, Debts by ſpecialty. 3. Debts by ſimple contract 
OF. of Ex. 131. 

Debts by record, which are to have the firſt preceden- 
cy, are again divided into debts due to the crown, debts 
by judgments obtained in any court of record, and debts 
by recognizances, ſtatutes merchant or ſtaple, OF. of 

x. I31. | : 

Of theſe the higheſt in its nature is the King's debt, 
and his prerogative to be preferred, other creditors ariſes 
from the regard the law has to the publick good beyond 
any private intereſt, 2 Inſt. 32 Off of Ex. 132. 
Cro. Eliz. 593. ' 

Therefore if an executor, whoſe teſtator was indebted 
by matter of record to the King, be ſued by judgment, 
or any other creditor, he may plead in bar, that his teſ- 
tator died ſo much indebted to the King, ſhewing how ; 
and that he hath not aſſets above the value of that debt ; 
and this will be a good plea: ſo if a creditor purſues his 
remedy by ſuing out execution upon a ftatute merchant 
or ſtaple, the executor upon ſetting forth this matter 
will be relieved on an audita guerela, Off. of Ex. 132. 

But the debts due to the crown, which are to have a 
precedency, muſt be underſtood of debts of record ; and 
therefore ſums of money due to the King upon wood- 
ſales, ſales of tin, or other his minerals, and for which 
no ſpecialty is given, are not to be preferred to the ſub- 

je's debt by matter of record. Off of Execut, 133. 

So of amercements in the King's courts baron, courts 
of his honours which be not of record ; alſo of fines for 
copyhold eſtates, or money for which ſtrays within the 
King's manors, or liberties, are ſold ; theſe are not debts 
by record. Off. of Ex. 133. 

Alſo whatever accrues to the King by an attainder or 
outlawry, is to be conſidered as a debt by ſimple contract 

| before office found ; for though the debts due to the perſon 
out-lawed, or attainted, were by matter of record, and 

_ although the outlawry and attainder are upon record, yet 
the King's title alſo muſt appear on record, which can't 
be before office found. Off. of Execut. 133. 

Alſo it is ſaid that the arrearages of rent due to the 
King, whether it be a fee-farm rent, or rent reſerved on 
a leaſe for years, is to be conſidered as a debt by ſimple 
contract, Off. of Ex. 134+ | 

Next to the King's debts on record are judgments to 
be paid, for theſe in regard to the ſolemnity of them are 

of greater notoriety than recognizances, or ſtatutes ; for 
though theſe likewiſe be of record, yet as they are entred 
into by the private conſent and agreement of the parties, 
they are not eſteemed ſecurities of as high a nature in 
the eye of the law as {94 gormer which are preſumed to 
be given invite, though vo untarily acknowledged by the 
party, Off. of Ex, 135. 1 Rol, Abr, 926, Cro. Eliz, 
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Therefore if a ſeire facias be brought againſt an exe | ſpecialiy, if he has nn: notice of ſuch ſpecialty 5 fop. 


evtor on a judgn ent entred into by his teſtator, he can't 
plead piene edminiſtravit; for a judgm-nt being to be 
paid next to the King's debt, the executor ought to 


{hew, that he laid out the affets in the diſcharging the 1 


Livg's debt, or in fatisfying ſome other judyment ; 
otherwiſe it might be that he adminiſtered the aflets in 
&1{cCharging ſtatutes. recognizances, or debts in ſpecialty; 
which he could not do before a debt on a judgment. 
('"9. Eliz. $75. Allen 48. Moor 858. Raym., 230. 
3 Keb. 258, 2 Keb. 736, Con. 298. 

But it the judgment be ſatisfhed, and only kept on 
ſoot to wrong other creditors; or if there be any defea- 
7ance of the judgment yet in force, the judgment will 
not avail to keep off other creditors from their debts. 
Of. of Ex. 136. 

It hath been holden, and ſeems now agreed, that a de- 
cree in a court of equity is equal to a judyiment at Jaw ; 
and that the filing of a bill in equity 1s of equal force to 
the filing of an original at Jaw, to prevent the alienation 
of afſers; and therefore where an exccutor, tho' with- 
out notice of a decree, paid a debt due by ſpecialty, he 
was decreed to pay it over again out of his own pocket. 
1 Vern. 143. 3 Liv. 355. 2 Vern. 37, 88. 

As to ſtatutes and recognizances they are of an 
equal degree. and to be paid next to judgments ; and 
thercſore the executor, where there are ſeveral conuzees, 
may prefer a ſubſcquent ſtatute to-a prior z for each ſta- 
tute equally affects the perſonal «ſtate, though as to Jands 
the firlt ſhall have precezence. OF. of Exec. 138. Dyer 
80. ' 1 Rl. br. G25. Bridg. 70, 80. 

But if the teſtator had entred inco a ſtatute for per- 
formance of covenants, and none of them were b:oken, 
in an action of debt againſt the executor on a ſpecialty, 
he can't plead this ſtatute ; for perhaps the covenants 
may never be broken, and it would be unreaſonable to 
allow the executor to ward off a juſt debt upon a con-. 
tingency that may never happen. $5 Co. 28. 1 Kol. 
Abr. 925. Cro. Fac. 8. Cro. Car. 3b2. 

Debts by ſpecialty, as thoſe by bonds, &c. ſealed by 
the teſtator, are next to be paid, OF of Ex. 141. 

Alſo it hath been adjudged, that if an aCtion be 
brought againſt an executor on a ſimple contract of his 
teftator's that he may plead, that his teſtator entred into 
a bond payable at a future day, and this will be a good 
bar. Cro. El:z. 315. 3 Lev. 57. 8. P. 

Alſo rent arrear, and unpaid by the teftator, is equal 
toa debt by ſpecialty ; for this favouring of the realty, 
the executor can no more wage his law againſt ſuch a 
debt, than he can adebt by ſpecialty. "of of Ex. 145. 
1 Rel. Abr. 927. ff 

So where debt was brought againſt an executor. for 
rent reſerved on a parol-leaſe, after the leaſe was deter- 
mined, and the executor pleaded, that the teſtator entred 
into an obligation, and that he had not affets wtra 5 /, 
which were not ſufficient to diſcharge this obligation ; 
and on demurrer it was reſolved, that this rent, though 
reſerved on a parol-leaſe, was yet equal to an obligation ; 
and that it ſti]l remained in tne realty, though the term 
was determined.. 3 Lev. 267. 4 Med. 44. 2 Fent. 
184. $. C. Cuimb. 183. 1 Fern. 490. | 

Alſo by the cuſtom of Londen, if a citizen of London 
dies indebted by ſimple contraCt, ſuch debt is equal to a 
. debt by ſpecialty. Cro. Eliz. 409. Ney. 53. 1 Mol. 
Abr. 557. | 

Devr! by ſimple contract are poſtponed to all others, 
being debts of an inferior nature ; yet an executor is 
bound, as far as he has ailets, to pay them, as much as 
any other debt ; and therefore a ſimple contract creditor 
need not allege, that the executor had aſlets to ſatisfy 
debts of a ſuperior nature, and his alſo ; butif the truth 
be, that the executor has only aſlets ſufficient to ſatisfy 
ſuch ſuperior debts he muſt plead it. 9 Co, 88. Off of 
Ex. 155. 1 Rol. Abr. 921. 5 Co. 82. 

But though the law requires that debts ſhould be paid 
according to their ſuperiority, as herein ſet forth ; yet 
may an Cxecutor pay a debt on a ſimple contra before a 


230. 2 Jh:w. 492. 


otherw fe it might be in the power of the vbjigee to ruin 
the executor by keepin þs bond in his pocket, until he 
had paid away al: the :#ets in diſcharging ſimple contract 
debts. MKeilw. 51, Pow. 279. 2 And. 157. i-- Sid. 
3 Lev 113-4. Laugh. g4. 

Alſo where there are ſeveral creditors in an equal de. 
2ree, the executor may prefer which he pleaſes. See 
Of: of Ex. 142. Dyer 22, 1 Rel. Abr, 926. 1 Sid. 
21. And an executor may, when a creditor himſzIf. 
retain aflets againſt thoſe who are in an equal degree with 
nim. 1 Rel. Abr. 922. Heb. 127, 250. Godb. 217, 
Co. Eliz.-135, 120. 1 Leon. 111, Afvor 260. 

| Debt; the deſendant pleaded fully adminiftred; the 
plaintiff replied, that at another time he brought an ac- 
tion of debt again the now defendant, whereupon ſhe 
was outlawed upon mean proceſs, and ſhe brought error 
and reverfed the outlawry, whereupon he freſhly brought 
this aCtion, and that at the time of the firſt ation brought 
ſh2 had aſf-ts, & boc petit gud inguiratur per patriam, & 
defendens fimiliter ; and thereupon a verdict found for the 
plaintiff, and judgment ; error was brought, and inſiſted 
upon, that here is not any plea ; for though ſhe had aſſets 
at the time of the firſt ation brought, yet ſhe afterwar4s 
might have well adminiſtred it by reaſon of a lawful re- 
— or lawful payment after; /ed non allocatur ; for 
it ſhall not be intended without ſpecial matter ſhewn ; 
and it fuffices if there was enough at the time of the firſt 
ation brought, unleſs ſhe ſhews ſufficient cauſe of dif- 
charge after that time. Cro. F. . pl. Q.  Trein. 18 
Fac. B. R. Aldrich v. I althal. J- 579: ? \ 

A. mortgaged land to . S. and gave a bond to perform 
covenants, and about ſix years after died inteſtate ; 7. 
poſicſied herſelf of the goods without toking letters of ad- 
miniſtration, and pays away all the aflets in diſcharge of 
debts on ſimple contract. About ſeven years after A.'s 
death an old dormant intail was diſcovered, and the hcir 
in tail brought cjzeament and recovered poſſeſſion, where- 
upon the executor of f. S. ſued A. on the bond ; M. 
prays an injunction, ſhe having paid all away, and never 
having any notice given her of the bond. Defendant de- 
murred and was allowed, the bill being an attempt to 
alter the courſeof law ; but if any fraud had been charged 
on defendant, by which ſhe was deceived, or inducing 
her to pay away the aflets, it might have varied the caſe. 
Chanc. Prec. 524. pl. 329. Trin. 1720. Greenwood v. 
Brudnifh. | | | ph 

Bond to ſecure 400 1. borrowed, was made in guadra- 
ginta libris, where the ſum borrowed amounted to gua- 
dringent, 1201. of the 4001. was paid ; decreed the bond 
to ſtand as a good bond of the penalty of the goo/l. for: 
the ſecuring the 280 /. due, and that this bond takes 
place of any other bond on which judgment has not been 
__ Trin. Rep. 413. Hill. 31 Car. 2. Simms v. 

arry. | 

A freeman of Londsn having three baſtards by B. con- 
feſſes a judgment to B. of 1000/. defeaſanced for pay- 
ment of .500 |. in three months after his death ; decreed 
that this, being a voluntary judgment, ſhall not prevail 
againſt debts by ſimple centract, nor. againſt the widow 
of the freeman, but that ſhe muſt h.ve her ſhare accor- 
ding to the cuſtom of the city, without any regard had 
to this judgment ; but his debts beirg paid, the judgment 
would bind the legacy-part. 2 Yera. 202. pl. 186, Hil, 
i690. Fairbeard. v. Bowers. 

egacies are properly recoverable in the ſpiritual court, 
yet if an executor pays legacies before debts, though by 
ſimple contra, it is a deva/tavit in him. OF. of Ex. 
26. Keilw, 128. Dyer 254 

And as the law makes it a deva/lauvit in the executor 
to pay legacies before debts ; ſo it prohibits the legatee 
from meddling with the legacy without the aſſent of the 
executor ; and therefore it hath been holden, that if a 
legatee takes poſſeſſion of the thing deviſed, without the 
aflent of the executor, that he may have an ation of 


treſpaſs againſt him. Gode{ph. 148, 149. Off. of Ex. 
27. Pres | 
But 
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But as it is the will of the teſtacor ich gives the 


intereſt to the legatee ; ſo this matter of aſſent ſeems only 
a perfecting act for the ſecurity of the executor; and 
therefore the law does not died any exact form in 
which it is to be made, Hence aty expreflion or at 
done by the executor, which ſhew his concurrence to the 
thing deviſed, will amount to an aflent. OF. of Ex. 29. 
Godolph. 148. Pl. 525. 

It A. deviſes a term to B. for life, remainder to G: and 
the executor aflents to the deviſe to B. this will amount 
to aſſent to 'the deviſe over to C. and veſt the intereſt in 
him accordingly. 4 Cs. 28, 3 Go. 96. 

If one 15 himſelf both the executor and deviſee, and he 
enters generally withoutclaimordemonſtration of eleCtion, 
he ſhall have the thing deviſed as executor, which is 
his firit and general authority. 10 Co. 47. Pld. 
_ $520. @, Dyer 307. Cre. Elix. 223-2 Co. 37. b._ 

So where a man poſlcſſed of a Jong term deviſed it to 
his wife for life, remainder to truſtees for his ſon's. life, 
&c. and made his wife executrix ;z and it was held, that 
the wife took the term whoily as executrix in the firſt 
place, till ſhe agreed to the deviſe ; but it being proved, 
that ſhe ſaid ſhe would take the term according to the 


will, it was held by the court to be a ſufficient aſſent, 
7 Lev. 25; x 


$0 where in a 
ſon was to have the eſtate after her ; and this was reſolved 
to be a ſufficient ailent. 1 Lev. 25. 

Hence it hath been held, that if a ſpecifick legacy be 
deviſed, as three gowns, &c. and the legatee takes money 
in ſatisfaction of them, that this amounts, 11ſt, to a con- 
ſent of the executor to the legacy or deviſe of them ; and 
then it is a fale of them by the legatee or deviſee to the 
executor for the money eo in/lantz. 2 Bac. Abr. 435. 
cites Hil. 5 Ann. Becket and Ball, 
| An executor may lay out ſo much of the teſtator's 
aſſets, as are neceſlary for defraying his funeral expences, 
before he has paid any of his debts or legacies. 1 Ro. 
Aor. 920. | | | | 

And herein the executor is to be carefu] that the ex- 
pences be moderate, and not excceding the decree and 
circumſtances of the deceaſed, otherwiſe he may be guilty 
of a devaſiauit. Off. of Ex. 129, 130. Gomb. 342. 
 Andin ftriftnels it is ſaid, that no funeral expences 
are allowable againſt a creditor, except for the coffin, 
ringing the bell, parſon, clerk, and bearers fees; but 
not for pall or ornaments. 1 Salk. 296. | 
” Executors are no farther chargeable than they have 
aſſets, unleſs they make themſelves ſo by their own act; 
as by pleading a falſe plea, 7. e. ſuch a plea as will be a 
perpetual bar to the plaintiff, and which of their own 
knowledge they know to be falſe. 1 Rol. Abr. 930. 
Godolph. 198. | | 

T herfore if an executor being ſued pleads ne ungques 
executor, and it is found againſt him, the judgment thall 
be de bonis teflatoris fi, &c. fi nn, de bomis propris ; tor 
thereby he eſtrangeth himſeif from the teſtator, and by 
his own falſity and folly hath made his own goods charge- 
able. 1 Rol. Abr. 930, 933. | 

So if to an action brought againſt him he pleads a re- 
leaſe made to himſelf, and it 1s found againſt him, this 
ſhall charge him de bonis propriis ; for it 18 a falſity which 
. falls within his own knowledge. Cro. Jac. 671-2. 
$0 where an aGtion of debt upon an obligation was 
brought againſt an adminiſtrator for 14 /. and he pleaded, 
that before notice of the action his adminiſtration was 
revoked ; and that likewiſe before notice he delivered over 
20017. which he had of the inteftate's, to the new admi- 
niſtrator ; the plaintiff replied, that the. revocation was 
by covin and fraud, which being found for him, it was 
held, that he ſhould recover ere uy from the admi- 
niſtrator. Yelv. 219. 1 Bull. 187. S. C. 


But if an executor pleads, that ſuch a deed is not the 
deed of his teſtator, or that a releaſe was given to the 
teſtator ; tho” theſe prove falſe, yer the judgment ſhall be 
de bonis teſlatoris, for of theſe the executor cannot be pre- 
ſumed to have ſo peiſect a knowledge. 

Cro. Fac. 672. | 


I Rel. Abr, 931. 


like caſe, where the wife ſaid, that the | 


RX -B 


Yo in debt upon a bond againſt baron and ferne as ad- 


| miniſtratrix, the defendant pleaded payment by the feme, 


after the death of the inteſtate, -and it was found againſt 
him, and the judgment was, t at he recover againſt them, 
de bots t-flatoris, ft tantum habent in mani'us, & ſs non, 
pro mijis de bonis proprits, and held well enough ; for 
though the plea is falſe, yet the huſband was a ſtranger to 
the inteſtate, and might not know whether the wite had 
paid it to the plaintif, or not. Cro. Fac. 191. 

So if an aQon of covenant be. brought againſt an exe- 
cutor, and the breach aſſigned be in the time of the execu- 
tor ;z yet the judgment ſhall be de bonts teflatoris, for it is 
the teſtator's covenant which binds the executor, as re- 
preſenting him, and therefore he muſt be ſued by that 
name. Hob, 188. Cro. Jac. 647, 671. Hutt. 35. 
i Brownl. 24. 1 Rol. Abr. 931, 932. 

It is holden in Shipley's caſe, that if an aQion of debt 
on an obligation of 200 /. be brought againſt an executor, 
who pleads fully adminiſtred ; and the plaintiff replies 
aflets, which are found by the jury to the value of 1721. 
that a judgment to recover the intire debt and damages, 
and coſts of -the goods of the teſtator, /, Wc. & /5 non, 
tunc the damages of his proper goods, is good, for that 
the defendant's bar being in effect, that he had not aſſets, 
the ſame amounted to a confeſſion of the debt, on which _ 
the plaintiff may take ate, yr immediately, tho' he 
cannot - have execution until aſſets come to the hands of 
'the executor. 8 Go. 124. | | 


But in the caſe of Dorche/ler and Webb it ſeems to be | 


| holden, that the plaintiff,, upon a plea of plene admini- 


firavit, cannot have judgment of aflets in futuro ; for that 
this is ſuch an acknowledgment of the want of aſſets, as 
will bar him in the ſame manner as if the plaintiff had 
denied, that he had fully adminiſtred, which being found 
againſt him will bar him, and on which the plaintiff 
muſt alſo pay coſts. Cro. Car. 373. 
But this matter came to be fully conſidered in the caſe 
of I/el and Nelſm, where in debt againſt an executor he 
pleads fully adminiftred, whereupon the plaintiff prays 
judgment of aflets in futuro, and it was ſo entred; and 
after, upon a ſuggeſtion of aſlets, the plaintiff ſues forth a 
ſeire factas, to which he pleads no hs, and it 'is found 
againſt him, and judgment accordingly ; and it was urged 
for.error, that the plaintiff hereby has confeſſed the plea 
of fully adminiſtred, and then it 1s as ſtrong againſt him 
as if there had been a verdict, in which he ſhould have 
been barred for ever ; but it was reſolved for the plaintiff, 
for he had a good cauſe of ation, and probably did not 
know that there were aſſets, and hath done nothing amiſs z 
for as ſoon as the executor denies aſſets by his plea, he 
reſts ſatisfied, and makes only a reſonable prayer, that 
he may be paid when aſflets come, as it is fit he ſhould, 
and therefore they agreed Shipley's caſe to be good law 
for when the executor pleads riens en mains, he confeſles 
the debt, which is a good foundation for the judgment 
but the want of aflets at preſent hinders execution, which 
is therefore ſtayed till aſſets ſhall come. 1x Lev. 286. 
2 Saund, 214. 1 Sid. 448. 2 Keb. 606, 671. 1 Vent, 


If an executor, in conſideration that a creditor to the 
teſtator will forbear to ſue him for a certain time, pro- 
miſes to pay him his debt, this ſhall bind him; and an 
aſſumpſut lies againſt him on this promiſe, without alle- 
ging that he hath aſlets. Cro. Fac. 47. 1 Rol. Abr. ga1. 

So where in aſſump/it the plaintiff declared, that F. $, 
deviſed a legacy to him, and made the defendant execu- 
tor, and the plaintiff intending to ſue him for the legacy, 
the defendant, in conſideration of forbearance, promiſed 
to pay him : the defendant pleaded divers bonds and judg- 
ments, and nul afſets u/tra, upon which the plaintilf de- 


| murred, and had judgment without argument ; for it is 


not material whether he had aflcts or no, for he is charg- 
ed upon his own promiſe, in conſideration of forbearance; 
and a forbearance of ſuit for a legacy is a ſufficient con- 
fideration. 2 Lev. 3. 1 ent. 120. 

do if A. together with B. is bound to C. for the pro+- 
per debt of B. and A. pays the money, and B, dies, and 


| makes D. his executor, and D, in conſideration that 4. 


will 


EX 


will forbear to ſue him till ſuch a time, aſſumes and pro- 
_ Tviſes to repay him; this confideration is good, though D, 
was liable in equity only, 1 Sid. 89. 1 Lev. 71. S. C, 


6. Of ations and remedies again/l executors, and pleadings. 


It is clearly agreed, that executors and adminiſtrators 
fanding in the place of thoſe they repreſent; ſhall be an- 
ſwerable for all their debts, covenants, &c. as far as 
they have aflets, and that the teſtators covenants ſhall 
extend to them, though not expreſsly mentioned. Off. 
of Exc. 117. Cre. Car. 187. 1 Fon. 223. Yelv. 103. 

And therefore, where a man covenanted that A. 
ſhould ſerve B. as an apprentice for ſeven years, and 
died, it was held, that if 4. departs within the term, a 
writ of covenant lies againſt the executor of the cove- 
nantor without naming. Bro. Covenant, 12. 

If a man be bound to inſtruct an apprentice in a trade 
for ſeven years, and the maſter dies, the condition 1s 
diſpenſed with, for it is perſonal ; but if he were like- 
wiſe bound to find him with meat, drink, cloaths and 
lodging ; this the executors are obliged to perform, 1 
Sid. 216 1 Keb. 761, 820. 1 Lev. 177. S. C. 

If A. leaſes to B. and B. covenants to repair, &e. and 
he aſſigns to F. $. who dies inteſtate ; the premiſes be- 
»g out of repair, the leſſor may bring covenant againſt 
his adminiſtrator as aſſignee, and declare, that he made a 
leaſe to B. &c. cujus flatus & refiduum termini anorum, 


&c. devenit, &c. per afſignationem to the adminiſtrator. 


Carth. 519. 1 Salk. 309. S. C. 

The executor of a lellee for years muft pay the rent 
reſerved, though the rent be of greater value than the 
| land, Off. of Execut. 1 Salk. 296. 

And if an action of debt be brought againſt an execu- 
tor, for the arrearages of a rent referved upon a leaſe for 
years, and incurred after the death of the teſtator, the 
writ ſhall be in the debet and detrnet, becauſe the execu- 
tor is charged of his own poſleſſion, 1 Rol. Abry. 603. 
Cro. Eliz. 711. Moor 566. 1 Brownl. 56. Cro, Fac. 
411, 546, 1 Bulſt. 23. | | | 

But though he is to be charged in the debet and detinet, 
yet the executor may plead that he has not affets, and 
that the land is of leſs value than the rent, and demand 
judgment, if he ought not to be charged in the detinet 
only ; but ſo long 2s he hath afſets he can't wave the 
term, or ſay, that it is of leſs value than the rent ; but 
after he hath diſcharged himſelf of the aflets, he may 
waive the poſſeſſion by giving notice to the reverſioner, 
x Salk. 297. Off. of Exec. 119. 

Alſo in all actions againſt executors and adminiſtra- 
tors, the charge muſt be in the detznet only ; for they are 
only chargeable in reſpe& of the aflets. 8 Co. 159, 
536. But it hath been held, that if debt be brought 
againſt an adminiſtrator in the debet and detinet, for rent 
due before his time, where it ſhould be only in the dets- 
wet, that this is aided after verdict, by 16 & 17 Car. 2, 
1 Sid. 379- 

_ But'if an executor obliges himſelf to pay a debt due 
by contra& by the teſtator, in debt upon this obligation 
| the writ may be in the debet and detinet, becauſe the obli- 
gation makes it his own debt, 1 Rol. Abr. 603. 

$0 after a judgment againſt an executor, one may in 
a new aCtion of debt in the debet and detinet ſuggeſt a de- 
voſiavit, and thereby charge him de bonis proprizs. 1' Sid, 


| *F he taking up an executorſhip is an engagement to 
anſwer all debts of the deceaſed, and all undetakings 
that create a debt, as far as there are aflets; but doth 
not embark him in the perſonal truſts of the deceaſed ; 
nor is he obliged to anſwer for his ſeveral injuries, which 
none can tell how they might have been diſcharged or 
anſwered by the teſtator himſelf, Plow. 181, Of. of 
Execut. 120, | | 
Hence it hath been eftabliſhed as a maxim, that a&is 
perſonalis moritur cum perſona; and on this foundation it was 
formerly held, that there was no remedy for the recovery 


of debt due by ſimple contract by the teſtator, eſpecially | 
by aQion of debt; for herein the teſtator might haye 


| Cutor, did not extend to the caſe of tithes. 
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waged his law, of whict benefit his executor is depri. 
ved. 1 Kol. Abr. 21, 25. 9 Co. 86. 4 Co. 23. Cr. 
Eliz. 121, 302. leh | 
But it is now agree!, that an aCon lies againſt exe. 
cutors, where there is a duty as well as a wrong ; and 


that they are anſwerable in thoſe perſonal aQions which 
ariſe ex contradtu, and not ex malificio; for that every 


| contract implies a promiſe to perform it, in which the 


teſtator himſelf could not wage his law, becauſe he 
could not make oath that he had diſcharged the duty be- 
fore the quantum had been aſcertained by a jury. 9 Co, 
87. 10 Co. 77. b. Cre. "um 293. Faugh. 101. 

So where in caſe againſt an executor the plaintiff de. 
clared, that he proſecuted an attachment of privilegeagainſt 
the teſtator ; and that the teſtator, in conſideration that 
he would forbear any further proceedings, promiſed to 
pay him 501. and it was held, that the action lay againſt 
the executor, this being ſuch a contract as bound the 
teſtator himſelf. Ab. 216. 

Alſo it hath been reſolved, that there is no difference 
between a promiſe to pay a debt certain, and a promiſe 
to do a collaterial act, which is uncertain, and reſts on] 
in damages ; as a promiſe to give ſuch a fortune with his 
daughter, to deliver up ſuch a bond, &c. and that when- 
ever in thoſe caſes the teſtator himſelf is liable to an ac- 
tion, his executors ſhall be liable alſo. Cro. Fac. 405. 
417, 571. 1 Jon. 16. Palm.-329. FF | 

o where a prohibition was prayed, becauſe a parſon 
libelled in the ſpiritual court for tithes, ſubſtrated b 
teſtator, againſt an executor, upon this ground ; that it 
was a perſonal tort, that died with the perſon ; at leaſt 
the penalty given by the ſtatute ſhould not be recovered. 
after the party's death who offended ; but the court denied 
the prohibition, and held, that the rule, that gud oritur 
ex delitto & non ex contrattu ſhould not charge the exe- 

Raym. 95. 
1 Sid. 181. 1 Keb. 692.8, C. 1 Lev. 39. 8. P. | 

Trover lies againſt executors, for this a&tion is not 
merely ex maleficio, which dies with the perſon, but here 
there is ſuppoſed an intention in the teſtator to reſtore | 
the goods to the right owner, for the law will not pre- 
ſume an intention of injury in any perſon ; and therefore 
the maleficium is in the executors, in not making- reſti- 
tution accordingly. 2 Bac. Abr. 445. £28 

And tho' the rule at common law, that a perſonal 
action dies with the perſon, hath been conſtrued equally 
to extend to wrongs and injuries done by or to the teſta- 
tor ; ſuch as aſſaults and batteries, breaches of truſt, &&c, 
yet it ſeems, that an executor in ſome caſes may, within 
the equity of 4 Ed. 3. Ws 7. de bonis aſportatis in vita 
teftatoris, maintain an action for an injury done to his 
teſtator ; whereas if it had been done by the teſtator, it 
would have come within the rule of a#io perſonalis moritur 
cum perſona. 4 Mcd. 403. 1 Salk. 314, 

And therefore it hath been held, that if a ſheriff ſuffers 
a perſon in his cuſtody on mean proceſs to eſcape, that the 
executor of the party, at whoſe ſuit he was in cuſtody, 
may maintain an aftion againſt him; becauſe the body 
of the priſoner being a pledge for the debt, the executor 
might be otherwiſe without any remedy, which is an 
injury to the goods and not to the perſon of the teſtator ; 
but in this cale, if the ſheriff died, the party could have 
no remedy againſt his executor. x Jon. 173: Poph. 
ho Latch 167. Noy 87. ol Are AP 

o where to a fiers facias the ſheriff made a falſe return, 
viz. that he levied only ſo much, when in truth he had 
actually levied more; and the executor of the part) 
brought an aCtion for this falſe return, and adjudged, 
that it lay ; for this was not properly an injury done to 
the perſon of the teſtator, for then moritur cum perſona, 
but it was an injury to his eſtate. 4 ed. 403. 1 Sake. 
12. , | | 
It ſeems agreed, that executors or adminiſtrators of 
executors or adminiſtrators, were not at Common law 
liable to the deva/iavits of thoſe they repreſented, becauſe 
they could not be ſuppoſed to know how their teſtators 
or inteſtates had diſpoſed of the goods ; and therefore this 
was eſteemed io perſonalis que moritur cum prrſona. 

1 Rel. 
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1 Rol. Abr. 920. 2 Lev. 110, 133. 
1 Vent. 292. 

But it being found very inconvenient, that where an 
executor de ſon tort died, there could be no remedy at 
law againſt his executors or adminiſtrators; or that where 
a lawful executor made an alteration of the goods of the 
teſtator, and died, that creditors to the firſt teſtator 
ſhould be diſappointed of their debts, though ſuch execu- 
tor left ſufficient aſſets : therefore by an aC& of 3o Car. 
2, creditors were enabled to recover their debts of the 
executors and adminiſtrators of executors in their own 
wrong ; and this at by the 4 & 5 I. & M. cap. 24. is 
made perpetual ; and alſo by the laſt mentioned aCt re- 
citing, that it had been doubted, whether the 3o Car. 2. 
extended to any executor or executors, adminiſtrator or 
adminiſtrators of any executor or adminiſtrator of right, 
who for want of privity in law were not before anſwer- 
able ; it is enacted and declared, ** That all and every 
the executor and executors, adminiſtrator or adminiſtra- 
tors of fuch executor or adminiſtrator of right, who ſhall 
waſte or convert to his own uſe goods, chattels or eſtate 
of his teſtator or inteſtate, ſhall from thenceforth be liable 
and chargeable in the ſame manner, as his or their teſta- 
tor or inteſtate ſhould or might have been.” 

Executors and adminiſtrators, when plaintiffs, pay no 
coſts ; for they ſue in auter droit, and are but truſtees for 
_ the creditors, and are not preſumed to be ſufficiently co- 
nuzant in the perſonal contracts of thoſe they repreſent ; 
and therefore are not comprehended within the ſtatutes 
23 H. 8. cap. 15. 4 Fac. 1. cap. 3. or 8 & gIW.& 
A. cap. 10. which give defendants coſts. Cro. Tac. 


3 Keb. 462, 530. 


228, Yelv. 168. 1 Brownl. 107. Keilw. 207, Hutt. 
69, 79. Cro. Eliz, 69, 503. Cre. Car. 289, Winch, 


IO. 7O. 
| But if executors or adminiſtrators bring an aCtion in 
their own right, as for a converſion or treſpaſs in their 
own time, they ſhall pay coſts, — they name 
themſelves executors, for this is but ſurpluſage. Sav. 
I 34+ , Hutt. 79. Latch. 220. 1Vent. 92. 6 Med. 

- IG1, 
at an executor defendant ſhall pay coſts in all caſes, 
and the judgment is de bonis te/tatoris, fi, &'c. & ft non, 
| Tune de bonis propriis; alſo when he is defendant, and 
there is judgment for him, he ſhall have his coſts. 
Plow. 183. Hard. 165. Cro, Eliz. 503. Hutt. 69. 

Where judgment againſt an adminiſtrator for coſts de 
bonis propriis, and error brought, that it ought to have 
been de bonis te/latoris, & fi nulla bona, then de bonts pro- 
priis, and this was agreed to be error ; but whether this 
judgment for the coſts might not be reverſed without af- 
feing the principal judgment was the queſtion, they 
being diſtin&t judgments ; and it was held by Holt Chief 
Juſtice, that if judgment be given for recovery of dower 
and meſne profits in damages, it may be reverſed for the 
one, and ſtand for the other; and he took this difference; 
if one part of the judgment be warranted by aCt of parlia- 
ment, and the other by Common law, this may be re- 
verſed for part, and ſtand for the other ; but if all be at 


Common law, it muſt ſtand or be reverſed in all; and 


in this caſe the judgment for the coſts was reverſed, and 
the principal judgment affirmed. 2 Bac. Abr. 446. 
Trin. 6 Ann. in B. R. Hickman and Weſtbrook. 

Executors and adminiſtrators are not to be held to 
ſpecial bail ; for the demand is not on the perſons, but 


on; the aſſets of the deceaſed ; and it would be unreafo- 


nable to ſubject their perſons to an execution for the debt 


of another. © Cro, Jac. 350. Yelv. 53. Cre. Car. 59. 
Lit. Rep. 2. 
Fw it hath been held, that if there be a judgment 


againſt an executor for the debt de bonts teſtatorts, and for 
the damages only de bonis propriis, he = bring error, 

d have a ſuperſedeas, without giving lureties, Aaccor- 
ding to 3 L Fig noone 8. For though the words of the 


ſtatute are general, yet it muſt be intended where judg- 

ment is againſt the defendant himſelf upon his own bond, 

or where the judgment is general againſt executors ; for 

ir would be unreaſonable thy ſhould find ſureties to pay 

the whole out of their own eſtate, 
Vol. I, 


Cro. Fac, 350. 


[EY 
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fore that adminiſtration was granted unto them, 
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us fa 59.8, P, Lit. Rep. 2.8. P. 1 Ktb. 716. 


; But upon a devaſtavit, executors ſhall be held to ſpe- 
clal bail; and herein the difference is, that upon a bare 


| ſuggeſtion of a devaſtavit, an executor ſhall not be held 


to ſpecial bail; but where upon a judgment againſt him 
execution is taken out, and the ſheriff returns a devaſta- 
vit, upon an action of debt upon this judgment, the exe- 
cutor ſhall be held to ſpecial bail. 71 Lev. 145. 1 Sid. 
63. 16alk. gg. Carth. 264. Comb. 206. 

A. was accountable to F. S. and afterwards F. S. 
was outlawed in an aQion perſonal. A. died. The 
Queen by her letters patents granted unto B. omnia bona 
& catalla, exitus, proficua, forisfaftur” & advantagia 
guecungue which came to her, or accrued by reaſon of 
the outlawry of the ſaid F. S. and now B, brought an 
action of account againſt the executors of the ſaid A. as 
executors of their own wrong. The defendants plead, 
that they had letters of adminiſtration committed to 
them by the ordinary, and demanded judgment of the 
writ, "The plaintiff in maintenance of his writ replied, 
that the defendants adminiſtred of their own wrong be- 

on 
which the defendants did demur in law. It was the XY 
nion of ſome of the juſtices, that the wrong is purged by 
taking of letters of adminiſtration, and now they are to 
be charged as adminiſtrators only, and not otherwiſe. 
Ley 197. pl. 250, Hill. 30 Eliz. in the Exchequer. Anon 
cites 50 EA. 3. 9. 20 H. 6. 1. 3. | 

Aſjump/it againſt an adminiſtrator, who pleaded that 
on Saturday the inteſtate entred into a bond to F. S. to 
pay 407. at Michaelmas next enſuing, and that plene ad-= 
miiſtravit all the goods of the ſaid inteſtate preterguam 


to ſatisfy that 40/7. and upon a demurrer the court held 


it a good plea; for debts on bonds are to be paid before 
debts on contract, Cre, E. 315. Hill. 36. Eliz, B. R, 
Buckland v. Brooke. | 

Debt was brought againſt an executor upon a bond 
of his teſtator. The defendant pleaded non eſt Y agrom 


ſuum, It was inſiſted for the plaintiff that this plea was 


ill, becauſe the relative /uum muſt refer to the defen- 
dant, and not to the teſtator, there being no mention of 
teſtator in all the bar. But three juſtices held e contra, 
for it ſhall be referred to that to which it may reaſonabl 
relate to make the plea good ; but Yhitloack doubted, 
Latch 125. Trin. 1 Car. Baker's caſe. | 

Debt againſt an executor who pleaded plene admini/- 
travit, It was held no good evidence to prove the de- 
fendant had promiſed to pay F. 8.'s debt due by the 
teſtator before this action brought ; but otherwiſe if he 
had given his bond for it; and if an executor renew a 
bond which teſtator had entered into as ſurety only, this 
is no ſuch adminiſtration as will make this plea 
againſt other creditors by ſpecialty. Clayt. 88. pl. 148, 
Fuly 16 Car. before Foſter J. Arluſh v. Colliſon, 

In debt on bond againſt an executor who pleads plene 
adminiſtravit, and gave in evidence bonds cancelled and 
taken in, and acquittances for money ; this was held not 
good without proof of real payments made, or new ſecurity 
given, Clayt. 112. pl. 193. March 24 Car. Set's caſe, 

Adminiſtrator may have treſpaſs or trover for goods 
taken before adminiſtration granted to him, for that re- 
lates to the death of the inteſtate, and not to the time of 
the granting it, Sty. 341. Mich, 1652. Long. v. Hebbs. 


W here the creditor adminiſters to the inteſtate debtor, 


he may retain the goods to ſatisfy his debts, and where 
the goods are taken away before adminiſtration granted to 


him, ſo that he hath none to retain, in ſuch caſe he may 


have treſpaſs or trover, or debt againſt the perſon who took 
them, for the action is not ſuſpended by the adminiſtra= 
tion. Sty. 384. Trin. 1653. A/bly v. Child. 

Debt againſt an executor who imparled, and after- 
wards pleaded a miſnomer in bar, viz. that he was ad- 
miniſtrator, with the will annexed, and not executor, and 
therefore ought to be named adminiſtrator ; but upon de- 
murrer judgment was for the plaintiff iff, &c. for he 
cannot plead a miſnomer after imparlJance, S!y. 385, 
Trin, 1653. B, R. Fiſher v. Tefferies, . Wk 
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Rims enter mains pleaded by an executor is an affir- 
mative plea in ſubſtance, though it ſounds ſomewhat in 
the negative, for it is in effect the ſame with plene admi- 
ni/lravit, and ſuch plea muſt be averred ; per Roll Ch. J. 
dry. 405. Hill. 1654. Anon. | 


If an ation of debt be brought againſt an executor upon 


a ſimple contra&t of the teftator, and he appears and 


-pleads nil debet, and found againſt him, the plaintiff ſhall 


have judgment becauſe he has diſpenſed with his advan- 
tage. Freem. Rep. 6, 7. impl. 5. Mich. 1670. 

In afumpſit againſt executor the defendant pleaded a 
recognizance not ſatished, and alſo a judgment in debt 
for 50c0/. upon a goldſmith's note, payable with intereſt 
upon demand, which not being paid till ſuch a time after, 
and the intereſt amounted to 17001, the judgment againſt 
him was found for 5600/7, [6700] and that he had not 
zltra 401. chargeable to this recognizance and judgment; 
adjudged that this plea was 1]l, becauſe pleading a judg- 
ment for intereſt, which is devaſiavit to permit it to run 


In arrear, and then to ſuffer judgment for it, and it ſhall 


- Not be intended that there was a want of aſlets to pay it 


before the incurring of it by the adminiſtrator, the ſame 


not being expreſs]y pleaded, 
Car. 2 B. R. Seaman v. Dee, 

Aſſumpſit by the plaintiff as adminiſtrator, but at the 
end of the declaration the profert hic in curia literas teſta- 
mentarias was omitted. There was a frivolous plea, on 


2 Lev. 39. Hill, 23 & 24 


which the plaintiff demurred, the defendant joined in de- | 


murrer and infifted on this fault; but it was ruled by 
Hale, wteris tacentibus, that it was only matter of form, 
becaule it was not a fault in the declaration itſelf, but an 
omiſſion of what ought to be inſerted after the end of 
the declaration ; and therefore on a general.demurrer no 
_ advantage can be taken of it. It was urged, that there 
are 20 books that prove it to be matter of ſubſtance, 


which Hale confeiled, but ſaid that the opinion had been | 


otherwiſe for 10 years paſt, (but the Reporter thinks that 
He intended his own opinion) ; and thereupon judgment 
\ for the plaintiff, 2 Saund. 402. Paſch. 24 Car. 2. Slow 
v. Wilmatt. | | 

Sci. fa. by an adminiſtrator upon a judgment of ro00/. 
the defendant pleaded, that ſuch a day before admini- 
_ tration was granted to the plaintiff it was granted to 
F. N, who is ſtill alive at B, and demanded judgment of 
the writ. The plaintiff replied; that F. N. was dead, 
and concludes to the country, The defendant demur- 


red, for that the plaintiff ſhould have traverſed, abſque hoc 
T his plea was held ill, for though it 


that he is alive. 
contradicts the declaration, the one afirming that adini- 
niſtration was granted to him, and the other that it was 
granted to F. N. yet an apt iflue is not formed without an 
athrmative and a negative, 
B. R. Forteſcue v. Hilt. | 

Aſſampſit againſt executor ; the defendant pleads four 


judgments, and that he had but 51, aflers to ſatisfy thoſe. 


judgments (each of the judgments being for a greater 
ſum); the plaintiff replies to one of the judgments, that 
it was kept on foot by fraud and covin, &c. and demands 
judgment whether he ought to have his debt. Tt was ob- 
jected, that he ought not to anſwer only to one, but to 
all; as ifa man pleads outlawries in bar, and the plaintiff 


_ reverſes one of them, this will not ſerve his turn, but he | 


muſt reverſe them all. Yaughan ſaid, the defendant hath 
ſour ſtrings to his bow, whereof each of them will ſerve 
his turn; though you have caſhiered one, yet he has 
three left; and the moſt proper replication would have 
been, tht he had aflets above 5/1, and then if iflue had 
been taken, and it had been found for the plaintiff, he 
| ſhould have judgment de bonis teſtatoris, as if iſlue had 
been taken upon a plene admiſtravit, and aflets had been 
proved, This was referred to ſerjeant Turner, who 
mzde an end of it. Freem. Rep. 28. pl. 35. Hill. 1671. 
Chamberlain v. Pickering. © | 
An action of debt was brought on a bond apainſt the 
defendant as heir of the obligor, who pleaded that his 
anceſtor died inteſtate, and that adminiſtration, Wc. was 
granted to F. S$. who gave the plaintiff another bond in 
tatisfaction of the firſt ; adjudged a good plea, becauſe by 
this bond given by the adminiſtrator the plaintiff's ſecu- 


Vent. 213. Trin. 24 Car. 2. 
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rity was bettered, and the adminiſtrator is now charge. 


able de bonts propriis, Mod. 225. pl. 14. Trin. 28 Car, 
2. C. B. Blythe v. Hill. | 

Three ſeveral ations were brought at one time for 
I00/7, each, he pleaded riens enter mains ultra lool. to 
each action, and ſo upon each action there was a judg- 
ment againſt him for 100/. and upon a motion for an in- 
junction, it was denied by Lord North. In caſes proper 
. for law a man may defend himſelt by legal pleadings, 
and every executor ought to be careful to cover all his 
_ with a judgment. Fern. 119. pl. 108. Hill, 1682. 

non. | 

Judgment upon a ſci. fa. againſt an executor, and an 
inquiry, and returned that he diverſa bona te/latoris diſpo- 
ſuit, elongavit, & ad proprium uſum convertit ; he comes 
and pleads that he was never executor, or adminiftred as 
executor, and traverſes, abſque hoc that he bona te/latoris 
diſpoſuit, Fc, whereupon iſlue joined, and found againſt 
him, and judgment, which was held good upon a writ 
of error, for he having gone off from his plea of ne unque 
executor, and traverſed the converſion, it ſhall be intended 
a converſion as executor. Skin. 85. pl. 3. Hill, 35 Gar. 
2. B. R. Bird v. Harriſon. 

The probate of a will is not traverſable. 2 LZ. P. R. 
HA tit, Traverſe, cites Raym. 406, 407. Chiche/ter v. 
ups. | | 

An executor has 20/1, aflets, and he is ſued by two ob- 
ligees for 201. at the ſame time, and pleads plene admini- 
ſiravit, 'both ſhall have judgment for that aſflets ; but had 
he paid it to one on the firſt ſuit, or confeſſed judgment 
to one, he might plead it to the other. Arg. 2 Show. 
503- Mich. 2 Jac. 2. B. R. | | 

ebt againſt an executor, who pleaded that his teſta- 
tor entred into a bond of ſuch a penalty to T.. S. condi- 
tioned to pay ſo much money, which was not yet paid, 
beyond which he had not affets. To this plea the plain= 
tiff demurred ſpecially, and. ſhewed for cauſe, that the 
defendant did not aver (as he ought) that the bond was 
entred into by the teſtator pro vero & juſto debito, But 
the court held the plea good without ſuch averment, for. 
it thall be intended the bond was given for a juſt debt, 
and the obligation itſelf ſhall be ſufficient to diſcharge the 
executor, though he had not received any money of teſ- 
tator's. Carth, 8. Trin. 3 Fac. 2. Lake v. Raw. 

Action againſt an executor who pleads ſeveral judg- 
ments, the plaintiff may reply to them ſeverally, or ge- 
that they were kept on foot by fraud ; per Holt 
Adjornatur. Show. 289, 290. 

If executor ſuffers judgment to go againſt him by de. 
fault, it is an admiſhon of aflets, and the ſheriff may on 
the fi. fa. return a devaſlavit. 12 Med. 411. Trin. 12 W. 
3. Rook v. Sheriff of Saliſbury. 

In an aQtion againſt an executor or adminiſtrator, if 
he pleads 20 judgments, he confeſles aflets for above 19. 
of them; and yet they muſt at their peril plead all the 
judgments in force againſt them, for if they fail in one 
of them, they ſhall never take advantage of it, for the 
creditor ſhall have judgment to execute when alſllets 
came, and if the executor plead not all his judgments, 
he loſes the right of preferring them, and may be char- 
ged in a deva/tavit for thoſe judgments he has omitted to 
plead, of which ſee a caſe well reported in Hutton ; for 
the pleading of the judgment is a protection of the aſlets 
which you have or may have until the judgment be ſa- 
tified ; and if one pleads 5 judgments, and one of them 
be falſe or fraudulent, you are ſaddled with the whole debt. 
Per Holt Ch. J. and Gould J. 12 440d. 196. Trin. 13 
I. 3. Aifield v. Parker, | 

When an executor pleads to 2 recognizance, he muſt 
ſet it forth to the court, that the court may ſee whether 
it be performed or not, but if it be a debt, they need 
only ſay that a judgment was obtained againſt him in 
ſuch a court, if it be in any of the courts of /e/lminſter ; 
but if it be in any inferior court, they muſt give it juris- 
dition, and ſay taliter proceſſum fuit, &c. Here the 
plaintiff had judgment upon the firſt exception ; per 
Halt. Ch. J. 12 Md. 613. Hill, 13. 3. &. KR. in 
the caſe of [ngram v. Fot, ED 

| Adjudged, 


« 


EA 
Adjudged, that where an executor ſuffers judgment to 


0 againſt him by default, upon the writ of inquiry, he 
all not give in evidence want of aſlets, becauſe he is 


now eſtopped ; for he ought to have pleaded plene admi-- 


ni/iravit, or ſpecially what aſſets he had. 6 4d. 308. 
Mich. 3 Ann. B. R. Gu a rt 

In debt againſt an executor for rent incurred after his 
entry, he cannot plead plene adminifravit, for that con- 
feſles miſapplication, fince no other payment out of the 


profits can Oy till the rent be anſwered. 1 Salk, 


317. pl. 25. Trin. 9 Ann. B. R. Buckley v. Pink. 

An executor cannot plead ricns en ſecs mains in any caſe 
but to a ſcire facias upon a judgment, for he may commit 
a devaſlavit by a releaſe, though he had never the goods 
in his hands. Trin. 9 Ann. B. R, Peck v. Peck, 

Executor promiſed to pay a debt of teſtator's on a cer- 
tain future day, and the aCtion was againſt him as execu- 
tor ; but Parker Ch. J. held, that the naming him exe- 
cutor was fſurpluſage, becauſe it appears on the face of 
the record, that the demand was a demand upon him 
upon his own contrat, In effect the forbearance is the 
conſideration of this promiſe, becauſe without forbearance 
no advantage can be taken of this promiſe; cites 1 Salk, 
117. Yard. v. Ellard; and to this opinion the reſt of the 
court inclined. Sed adjornatur. 10 Mod. 254. Trin. 13 
Ann. B. R. Fohbnſon v. Gardiner, | 
| In debt upon bond againſt an executor, who pleaded 
ſeveral judgments in bar to the action, zltra quod he had 
not aſlets; the plaintiff replied, that (placitum) predift 
eft minus ſufficiens to bar him, becauſe ſatisfaction was 
acknowledged on ſuch an one of the judgments, and all 
the other were kept on foot by fraud, and hoc parat' «fl 
verificare, but did not ſay per recordum ; and upon de- 
murrer to this replication, if was adjudged for the plain- 
tiff, becauſe hoc parat' eff wirificare ſhall be taken re- 
ſpeQively, and ſhall be good on a general, though other- 
wiſe on a ſpecial demurrer, and the word placitum is not 
but one bar, viz. all the judgments make but one bar, 


and therefore placitum in the replication anſwers the 


whole. Sid. 429. fl. 16, Mich. 21 Gar. 2. B. R. Han-. 


cock v. Prowt. oe 

If an executor pleads ſeveral judgments, the plaintiff 
may reply diſtin&ly to each of them, that they were ob- 
tained by fraud ; or you may ſay ſepafalia judicia, &c. 
obtent” per fraudem, but in the Jaſt pleading if one is found 


to be a true debt, the plaintiff muſt have judgment. Per 


Twiſden. 2 Med. pl. 79. Hill. 21 & 22 Car. 2. B. R. 
Anon”, 


In debt againſt an executor, he pleaded judgments, and 


that he had not aſſets »/tra; the plaintiff replied, that 
the judgments were kept on foot by fraud and covin. 
The defendant rejoined, that he did net keep them on 
foot by fraud ; and exception was taken, becauſe he did 
not ſay the judgments or any of them. Yaugh. Ch. J. 
held the exception good, for the rejoinder 1s a negative 
pregnant; and judgment per ?ot. car. for the plaintiff, 


Cart. 221. Paſch. 23 Car. 2. C. B. IWarcupp v. Sy- 


monds. : 

Debt againſt an executor upon a bond of his teſtator ; 
the defendant pleaded two judgments had againſt the te- 
ſtator, and ſet them forth, and that he had not aſſets ultra 
40s. towards ſatisfaction. The plaintiff replied, that the 
defendant paid ſo much upon the firſt judgment, and fo 
much upon the other ; yet kept on foot by fraud; and 
upon demurrer it was inſiſted, that the replication was ſo 


complicated, that no diſtin iſſue could be taken upon it, 


for the plaintiff put them both together, when he alleges 
they were kept on foot by fraud ; but the replication was 
held good, and the plaintiff had judgment. 2 Mz. 36. 


Paſch. 27 Car. 2. C. B. Maſon v. Stratton. 
Debt on bond againſt an executor, who pleaded a 


judgment obtained againſt him upon another bond of 


the teſtator, but did not ſay prout patet per recordum ; 
then he pleaded ſeveral other judgments, and that plene 
adminiſtravit all the goods of the teſtator preterquam 
10s. which was charged with the ſaid judgments, and 
not ſufficient to ſatisfy them ; the plaintiff replied proteſ- 
tando, that all the judgments were obtained by fraud, 


| 


Lo 


pro placito dicit, that the day of the writ there was no 


more than 1007. due on all the judgments, and that 
the defendant then had ſufficient aſſets to ſatisfy the judg- 
ments, and likewiſe the debt due to the plaintift, but 
that he ſuffered the judgments to remain in force to de- 
fraud him ; upon demurrer, it was reſolved, that this 
general pleading of aflets to ſatisfy all the judgments, 


and the plaint was good ; but becauſe no venue was laid 


where he had aſlets, ſo that it was not triable, it was an 


incurable fault, 3 Lew. 311, and 368. Trin, 2 IV. & MM. 
in C. B. Knighton v. Moreton. | 

_ 4. brought ation againſt an adminiſtrator, who pen- 
ding that ſuit, let judgment be had againſt him by B. 
and did not plead that judgment in bar to the firſt ation, 
but ſold the goods of the inteſtate to pay B, A, like- 
wiſe got judgment, and brought a fiert facias, on which 
the ſheriff levied part, and as to the reſt returned a de- 
vaſiavit, In an aCtion brought againſt the ſheriff for a 
falſe return, it was inſiſted for the plaintiff, that the ſuf- 
fering judgment upon default was no confeſſion of aſſets, 


| and that the ſheriff ought not to have returned a devaſla- 


vit, but a nulla bona, and upon that there ought to have 
been a ſcire fieri inquiry z but adjudged, that he may re-' 
turn a devaſtavit on the firſt fieri Facias, if he will run the 
rilque of its being true or not, and that the inquiry is 
only for his ſafety ; that if an executor ſuffer judgment 
to go by default, or confeſs it, he admits aſſets ; that he 


might haye pleaded the firſt judgment obtained by B. 


againſt the action of A. & riens ultra; but not having 


done it, it is an admiſſion of aſſets, to anſwer IN: | 
opped to - 


in this as well as to the firſt ation, and he is e 
fay the contrary upon a devaſiavit returned. 1 Salk, 310, 
þ1. 14. Mich. 12 1V. & M. B. R. Rock v. Leighton. 

If there are three judgments againſt the teſtator, each 
one for 201. and the executor has aſſets but to the value 
of 20/1. if he pleads theſe three judgments, and one of 
them is 11] pleaded, or upon iſſue joined, one of them is 
found againſt the executor, (though in fa& perhaps he has 
but 20/7. which will not be ſufficient to ſatisfy the other 
two judgments of 20/7.) yet by pleading the three, it is 
an implicit confeſſion of afſets for more than the two 
judgments, and therefore in ſuch caſes judgment ſhall be 
againſt him for the value of the ſaid judgments ; per Holt 
Ch. J. which Gold J. agreed. Ld. Rorw. Rep. 678, 679. 
Trin. 1370. 3. caſe of Parker v. Atfield. : 

The teſtator left a perſonal eſtate to the value of 
20001. and owed 500/7. on ſpecialties, and 5001. mare 
upon ſimple contract, and diſpoſed of 4oo/. in legacies, 
and made the defendant executor durante minore etate of 
his ſon ; the executor paid 1400/7. in diſcharge of the 
ſaid debts and legacies, and accounted with the infant 
executor when he came of age, and upon payment of 
917. re/iduum to him he releaſed to him all ations. Af- 
terwards an aCtion was brought againſt him þy an exe- 


cutor of one of the creditors of his teſtator, and upon _ 


pleading plene adminiſtrauit, the jury found that he had 
paid ſuch and ſuch debts and legacies, and had delivered 
up all the reſidue of the perſonal <ſtate of the teſtator to 
the infant executor when he came of age ; it was objec- 
ted. by Atkins J. that this verdit did not maintain the 
plea of plene adminiſtravit ; for that cannot be pleaded, 
unleſs all dcbts, &c. are diſcharged, as far as. the aſſets 
will reach ; whereas here the re/eduum is delivered over, 
and that is liable to the payment of this debt which is yet 
undiſcharged ; but the three juſtices held, that howſoever 
he diſcharges himſelf of the teſtator's eſtate, he may plead 
this plea, and that it is his ſafeſt plea, Mad. 174. pl. 
10. Paſch. 26 Car. 2. C. B. Brooking v. Jennings. 

On a ſcire facias againſt the executors of the plain- 
tiff in replevin to know why he ſhould not have execu- 
tion of ret' habend', adjudged on verdict againſt the teſ- 
tator ; the defendant pleaded fully adminiſtred all but one 
cow; to which the plaintiff demurred, And by Rainſ- 
fard and IVila, this cow being in cuſtodia legis 1s in his 
hands, and ſo afſets ; and if an averia elongata be retur- 
ned, a writ of withernam ſhall be de bon?s teſtatoris ; and 


if the ſheriff return the teſtator had no goods, on a 


ſeire facias with a flert facias, there remains no remedy, 


bur 
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but as on devaſtavitz and judgment for the plaintiff n:/s, 
3 Ktb. 463. pl. 4. Paſch. 27 Car. 2. B. R. Green v, 
Sutcliffe. © | 

Aſjumpſit againſt an executor, who pleaded ſeveral 
bonds owing by the teſtator not ſatisfied, and that plene 
adminſtravit a 
time of this death, preterguam bona, &fc. ad walentiam 
10]. upon demurrer to this plea it was adjudged ill, be- 
cauſe the plea relates to the time when it .was pleaded ; 
and if iſſue had been joined upon it, the defendant 
might give in evidence at the trial, that after the writ 
brought, and before the plea pleaded, he had paid debts 
upon contra without ſuit; and for want of the inter- 
venient clauſe, Et quod ipſe nulla habet bona et catalla teſta- 
toris, vel habuit die impetrationis brevis pred” vel unquam 
poſica, praterquam goois and chattels to the value of 10/7. 
which are not ſufficient to ſatisfy the debts due on the 
bonds with which they ſtand charged, and this would 
have made the plea good ; but as the pleading is, the 
plaintiff had no remedy but to demur, and therefore 
judgment was given for the plaintiff” 3 Lev. 28. Mich. 
33 Car. 2. C. B. Fleblet v. Framingham. _ 

Adjudged upon demurrer, that plene adminiſtravit is no 
good plea in an action of debt brought againſt an execu- 
tor or adminiſtrator in the debet and dytinet as for rent. 
Sid. 334. pl. 19. Paſch. 19 Car. 2. B. R. Auſiin. v. 
Miller. T0, 

_ Caſe, &c. againſt an executor upon plene adminiftravit 
pleaded ; Holt Ch, J. declared, that the plaintiff muſt 


Ny prove his debt, or elſe he ſhall recover but a penny da- 


mages though there be aflets, becauſe this plea only ad- 
mits the debt, but not the guantum ; that all ſeperate debts 
mentioned in the inventory ſhali be accounted aſflets in 
the executor's hands ; for it is as much as to ſay that they 
may be [had on demand, unleſs a demand and refuſal is 
proved. 1 Sa/k. 296. pl. 3. Trin. 5 W.&S M.inB. R. 
Shelley's caſe. 
Upon a plene edminiſtravit Holt ſaid, If an inventory 
be produced where there is one particular of good and 
bad debts, the defendants ſhall be charged with the 
whole, becauſe he doth not diſtinguiſh them, unleſs he 
can diſcharge any part of it by ſpecial evidence, Comb, 
342. 7.3. B. R, Anow. | 
At Guildhall, upon plene adminiſiravit the queſtion 
was, if the defendant ſhall be allowed the payment of a 


quarter's rent accrued due within four or five days after | 
_ the death of the inteſtate, he having received all the profit 


of the land till within ſuch a ſmall time; it was objected, 
that this was not a debt due tempore vite of the inteſtate, 
and therefore it not being his debt, it ought not to be a]- 
lowed to be paid out of his eſtate, On the other ſide 
*twas ſaid, that it will be hard that an executor or admi- 
niſtrator ſhall pay a rent out of his own eſtate when the 
inteſtate, &c, had received al] the profits, except for two 
or three days; and Hz/t Ch. J. ſeemed to incline, that if 
this wasa term continuing after the death of the inteſtate, 
that the adminiſtrator ſhall be allowed for the rent; 
otherwiſe if it be determined by his death. Sz. 649, 
650. pl. 8. Trin. 81. 3. B. R. Mitchel v. Meeſe. 

In debt by huſband 2nd wife againſt an executor who 
pleaded plene adminiſtravit; and upon iflue it was proved, 
that the executor had Ciicharged a debtor of the inteſtate 
out of Ludgate taking a bond from him for the debt, and 
it appeared that he was ſo extreme poor that he was 
down-right ſtarving ; yet the debt was adjudged aflets in 


the executor's hands, 12. Md. 346. Mich. 11 W. 3. 


It was moved to plead double, non afſſumpſit and plene 


 adminiſiravit, but was denied by the court, no affidavit 


being produced that defendant had fully adminiſtred. 
Notes in C. B. 234. Mich. 8 Geo. 2. Heathfield v. Allen. 

On motion to plead double, ſoluit ad diem and riens 
per deſcent, it was objected, that an affidavit of the fact as 
to riens per deſcent ought to be produced from the heir, zs 
from an executor or adminiſtrator in a plene adminiſtravit, 
and the objeCtion was held good. No rule. Notes in C, 
B. 234. Mich. 8 Geo. 2. The Burgeſſes of Wiſbetch v. Frier, 


Far more learning on this ſubjeft, ſee 11 Vin, Abr, and 2 
Bac, Abr, tit. Executors.. 


| the goods which the teſtator had at the. 


Fx. 


Erecutozy, Is where an eſtate in ſee, created by deed 
or fine, is to be afterwards executed by entry, livery, 
writ, &c. And leaſes for years, rents, annuities, con- 


ditions, &c, are called inheritances executory, JIYood's 


Inſt. 293. Eſtates executed, are when they paſs preſently 
to the perſon to whom conveyed, without any after-a&, 
2 Inſt. 513. | 

Erecuto92y deviſe, An executory deviſe is defined a 
future intereſt, which cannot veſt at the death of the 
teſtator, but depends upon ſome contingency which mult 
happen hefore it can veſt. Abr. Eg. 186. | 

There are three ſorts of executory eſtates ; one where 
the deviſor parts with his whole fee-fimple, but upon 
ſome contingency qualifies that diſpoſition, and limits 
another fee upon that contingency, which is altogether 
new in law, as appears by the 1 /n/t. 18. a fee cannot 
be limited upon a fee. The ſecond ſort is, where he 
gives a future eſtate to ariſe upon a contingency, and 
does not part with the fee at preſent, but retains it; theſe 
are not againſt law ; for by Common law one might de- 
viſe, that his executor ſhould ſell his land, and in ſuch 
caſe the vendee is in by the will, and the fee deſcends to 
the heir in the mean time. A third ſort of executory de- 
viſes is of terms, which are well ſettled in Matthew Mun- 
ning's caſe z and it is dangerous to extend the boundary 
of theſe executory deviſes, which at preſent is a life or 
lives. Per Powell J. 1 Salk. 229, 230. Trin. gIV. 3. 
C. B. in the caſe of Scatterwood v. Edge, 


1. Of executory devijes of lands of inheritance. 
2. Of executory deviſes of terms for years. 


1. Of executory deviſes of lands ef inheritance, 


To underſtand this doQrine, it muſt be obſerved as an 
eſtabliſhed rule, that a fee cannot be limited on a fee, as 
if lands are limited to one and his heirs, and if he dies. 
without heirs, that ſhall remain over to another, this 
laſt limitation is void ; ſo if lands are given by deed to 
one and his heirs, ſo long as F. S. hath iſſue, and after 
the death of F. S. without iſſue, to remain over to an- 
other, this remainder is likewiſe void, becauſe the firſt 
deviſee had a fee, tho' it was a baſe and determinable fee. 
Dyer 41. 1 Co. 85. Plow. 29. 2. Leon. 6g. Co. Lit. 
I9. Poph. 34. 2 Rel. Rep. 220. Godolph. 355. 

Yet, in a will ſuch limitations may be good upon a 
contingency, that may happen within the compaſs of a 
life or lives 72 e//e, or nine months after the expiration 
of a life, or reaſonable number of years; for theſe tend 
not to a perpetuity, which 1s ſo odious in law ; but this 
not by way of dire& remainder, but by way of executory 
deviſe. Cro. Eliz. 205. 1 Rol. Abr. 626. Dyer 124. 

As if tenant in fee-{imple deviſes his land to A. and 
his heirs, and if he dies without iſſue in the life of B. 
then to B, and his heirs, tho* this be a limitation of a 
fee-fimple upon a fee z yet, becauſe the remainder to B. 
muſt veſt upon a contingency, which will fall in a life, 
- has been held good as an executory deviſe. 3 Chan, 

a. 9. | | 
So in the celebrated caſe of Pell and Brown, where one 
haviag three ſons A. B. and C. by his will in writing 
deviſes lands to B. his ſecond ſon, and his heirs for ever, 
paying 20/7. and if B, dies without iſſue, living A. then 
A. to have thoſe lands to him and his heirs for ever; B. 
enters and ſuffers a common recovery to the uſe of him- 
ſelf and his heirs, and then deviſes thoſe lands to F. S. 
and his heirs, and dies without heirs, living A. and it was 
adjudged, firſt that B. had a fee-ſimple, and yet the li- 
mitation to A. good, as an executory deviſe in fee ; for it 
was to happen within the compaſs of a life ; and therefore 
if B. died with iſflue, living A. or without iſſue, after the 
death of A. then this future intereſt was never to ariſe. 
Secondly it was adjudged, that this being a mere collateral 
poſſibility was not bound by the recovery; for it had not 
exiſtence at all when the recovery was fulfered; and there= 
fore the recompence in value could not extend to it ; be- 
ſides, to allow the particular tenant to deſtroy any ſuch 


| future intereſt, would be the means of fruſtrating the moſt 


commendable 


E X £ 


younger children, or for the payment of his debts, Ec. 
Cro. Fac. 590. 1 Rvl. Abr. 611. Palm. 131. 2 Rol, 
Rep. 216. 2 Leon. 111. Vaugh. 272. | 

One by will deviſes lands to his mother for life, and 
after her death to his brother in fee ; provided that if his 
wife (being then enſient) be delivered of a ſon, that 
then the land ſhall remain to him in fee, and dies, and 
the ſon is born ; and it was held, that the fee of the bro- 
ther ſhould ceaſe, and veſt in the ſon by way of executory 
deviſe upon the happening of the contingency. Dyer 
127. in marg. 

One having iſſue A. his w_ daughter and heir appa- 
rent, by will deviſes lands in D. to her and her huſband, 
and her heir, upon condition that they ſhould aſſure lands 
in fee to his executors and their heirs to perform his will ; 
and if they failed, then he deviſed the ſaid lands in D. to 
his executors and their heirs, and died; and it was ad- 
judged to be no condition, for then by the deſcent to the 
daughter being heir, it would be deſtroyed ; but it was 
held a limitation, or an executory deviſe in his executors, 
in caſe the aſlurance was not made, and that they might, 
for breach thereof, enter and ſell ; for tho' a fee cannot 
be limited upon a fee abſolute, yet upon a fee determin- 
able it may, and enures as a new original deviſe to take 
effe& when the firſt deviſee failed to make the aſſurance. 
Palm. 135. Dyer 33. in marg. Cre, Eliz. 359, Cro, 
"Fac. 592. 

If A. deviſes lands to B. for five years from Michael- 
mas following, the remainder to C. and his heirs, this is 
a good remainder, altho' it cannot veſt before the parti- 
cular eſtate begins, and the freehold cannot be in expec- 
tancy, for in the mean time the fee ſhall deſcend to the 
heir, Cro. Eliz. 878. | | 
One deviſes lands to his wife till his ſon came to the 
age of 21 years, and then that his ſaid ſon ſhould have 
the land to him and his heirs, and if he dies without iſſue 
| before his ſaid age, then to his daughter and her heirs ; 
this is a good contingent or executory deviſe to the 
daughter, if the contingency happens, and in the mean 
time the fee deſcends to the ſon as heir; and if he lives 
to 21, tho' he after die without iſſue, or leaves iſſue, tho” 
he die. before 21, yet the daughter is not to have the land, 
becauſe he is to die without iflue, and before 21, or elſe 
the daughter cannot take. 2 Rol. Rep. 197. Palm. 
132, | 

i where one having iſſue three ſons, A. B. and C, 
deviſes to his ſon A. after the death of his wife, to him 
and the heirs of his body lawfully begotten in fee-f{imple ; 
and if he die in the life-time of my wife, that then my 
ſon C. ſhall be his heir, and dies; A. hath iflue and dies 
in the life-time of the wife ; and it was adjudged that the 
iſſue ſhould have the land after the death of the wife, and 


not C. for it was in effet a deviſe to the wife for life, 


remainder to A. in tail, remainder to C. in fee, upon the 
contingency of A.'s dying in the life of the wife, and does 
not abridge the eſtate-tail, expreſsly given 4. by his dying 
in the life of the wife. Cro. Car. 185 

Baron and feme being ſeiſed of a copyhold, to them 
and the heirs of the baron ; he ſurrenders it to the uſe of 
his will and then deviſes it to the heirs of the body of 
the feme, if they attain the age of 14, and dies without 
iflue, and then ſhe marries a ſecond huſband and has iſſue 
that attains the age of 14, and then ſhe dies ; and whe- 
ther this was a good deviſe by reaſon of the double con- 
tingency, ſcilicet, the having heirs of her body, and that 
ſuch heir ſhould live till 14, was doubted ; but it was 
admitted, that if the deviſe was good, it muſt be by way 
of executory deviſe, which is allowable, when to take ef- 
fet within the compaſs of a life, but not after a dying 
without ifſue; for that tends to a perpetuity, and it can- 
not take effet by way of remainder ; for it is a new de- 
viſe to take effect after her death, and is not a remainder 
Joined to her eſtate ; but the court being divided upon the 
point of the contingency, it was agreed to be adjourned 
into the Exchequer Chamber, and the Reporter ſuppoſes 
the parties agreed afterwards, for he heard no more of it, 
I Lev. 135, - | 
. Vol. 1, 


commendable intentions of a deviſor, providing for his 


-heir of the deviſor. 


If A. hath iſſue two ſons, viz. B. and C. and deviſes 
lands to B. for life; and if he dies without ifſue living 
at his death, that then the fee ſhall remain to the heirs of 
B. for ever, by which deviſe B, has only an eſtate for 

life, the remainder to his heir not executed ; and tho' 

the revetſion deſcended in B. as heir of A: yet it drowned 

not the eſtate for life, againſt the expreſs deviſe and in- 

tention of the will, but left an opening, as it was termed, 

for the interpoſition of the remainder, when it ſhall hap- 
pen to interpoſe between the eſtate for life and the fee ; 

and that this being a contingent remainder, and not an 

executory deviſe, was barred by the recoyery ſuffered by 

B. 1 Lev. 11. 

If one. deviſes lands to his wife for life, and if ſhe hath a 
ſon, and cauſes him to be called by the Chriſtian and ſur- 
name of Sampſon Shelton, then after her death deviſes the 
ſame to her ſon, and if he die before 21, to the right heirs 


of the deviſor, and dies ; and after the wife marries Brough- 


ton, by whom ſhe has a ſon, which ſhe cauſed to be chri- 
ſtened Sampſon Shelton, &c. the deviſe is good by way of 
contingent remainder, but not by way of executory deviſe, 
for when a contingent eſtate is limited, and depends upon 
a freehold, which is capable of ſupporting a remainder, it 
ſhall never be conſtrued an executory deviſe but a contin= 
gent remainder, adjudged ; and that the reverſion de- 
ſcending to the heir of the deviſor till the contingency 
happened by the bargain and fale, and fine thereof, by 
the heir of the deviſor to B. and his wife, and their heirs, 
before the birth of their ſon, the contingent remainder was 
deſtroyed. 2 Sand. 380. 

If a man having only one fiſter and heir, who had iſſue 
A. and after married B. by whom ſhe had iffue C. and D. 
deviſes lands to his fiſter until C. attains 21; and after 
C. attains that age, to C. and his heirs; and if C, dies 
before 21, then to the heirs of the body of B. and their 
heirs, as they ſhall attain their reſpeCive ages of 21, and 


dies ; C. dies before 21, living B. and after B. dies, D. 


either as heir to C. in whom the fee was veſted, or as heir 
of the body of B. (though he could not be ſo during the 
life of B.) being of age after the death of B. ſhall have 
the eſtate by way of executory deviſe, and not the right 
2 Mad. 289. 

A man deviſed lands to his executors till his ſon ſhould 
come of age, and when his ſon ſhould come of age, then 
he ſhould enjoy it for him and his heirs, this is a remain- 


der executed in the ſon and not in contingency, for the 


words when and then in this caſe only denote the time 
when the remainder is to execute, and will no more make 


the remainder contingent than in the common cafe, when 


a leaſe js made for lite or years ; and after the deceaſe of 
the tenant for life, or the expiration of the term for years, 
then to remain to another ; for tho” the words be after the. 
term it ſhall remain, yet it is a preſent and not a contin- 
gent remainder; for where words refer to that which 
muſt needs happen, there ſhall be no contingency, 3. 
Co. 19. | 

A, ; HOI iſſue five ſons {ou wife being enſient with 
a ſixth) deviſed two thirds of his lands to his four youn- 
ger ſons, and the child in ventre /a mere, if it were a ſon, 
and their heirs; and if they all die without iſſue male of 
their bodies, or any of them; that the land ſhall revert 
to the right heirs of the deviſor ; by this deviſe the youn- 
ger ſons are tenants in tail in poſſeſſion, with croſs remain- 
ders over to each, and no part ſhall revert to the heir of 
the deviſor, till all the younger ſons be dead without iſſue 
male of their bodies. Howe 303. Hob. 33. 

A. having two ſons, B. and C, deviſed lands to B. 
for 50 years, if he ſhould ſo long live, and for my in- 
heritance after the faid term I deviſe the ſame to the 
heirs males of the body of B. and for default of ſuch 
ifſue then to C. and the court refolved, 1ſt, That B. 
had not an eſtate-tail by implication upon the words 
without iſſue, becauſe the deviſor had given him an eſtate 
for years by expreſs words, and the court cannot make 
ſuch a conſtruftion againſt expreſs words, when thereb 
they would drown the eſtate for years, and make an ef- 
tate of inheritance. 2dly, The court held this deviſe to 


| the heirs males of the body of B, to be void in its crea- 
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tion-for want of an eſtate of freehold to ſupport it ; ahd 
they ſeemed not to think it an executory deviſe, be- 
cauſe it was limited as a remainder, and becaule it 
was limited pr wverba in preſenti ; for if one deviſes 
his eſtate to the heir of F. S. and F.S. is living, the 


deviſe ſha!l not be conſtrued an executory deviſe, and 
ſuch deviſe is therefore void; but if it were to the heir 


of F. S. after the death of F. S. that is good as an exe- | 


cutory deviſe. gdly, The court held the limitation to 
the heirs of B, was become void by the event, what- 
ever it was in its creation, becauſe Zohn is now dead with- 
out iflue, 4thly, The court held, that if the remainder 
to the heirs males of B. was void in point of limitation, 
then the next remainder limited to C, took effect preſently, 
1 Sa'k, 220. 4 Med. 255. S. GC. | 

A. ſeifed in fee, deviſed to truſtees for 13 years, and 
then to the firſt ſon of L, and the heirs males of his body, 
and ſo on to the ſecond, third, &c. ſons in tail male, 
provided they the ſaid ſons ſhall take on them my ſur- 
name; and in caſe they, or their heirs, refuſe to take 
my ſurname, or die without iſſue, then 1 deviſe my land 
to the firſt ſon of B. in tail male, provided he take my 
ſurname ; and if he refuſe, or die without iſſue, then to 
the right heirs of the deviſor ; A. had nd ſon at the time 
of the deviſe, and died without iſſue, and B. had a ſon 
who was living at the time of the deviſe, who took the 
ſurname of the deviſor; the whole court agreed, that 
the deviſe to B. was not a contingent remainder, be- 
cauſe of the precedent eſtate for years, which could not 
ſupport it ; it appears likewiſe by the caſe, to be the opi- 
nion of Treby Ch. J. and J. Powel, that it could not be 
good as an executory deviſe, if it were conſidered as a 
deviſe to the heirs of A. being limited per verba in pre- 
ſenti ; but Blencow Juſt. held, that the deviſe to the ſon 
of A.«was future, for he ſuppofed the teſtator knew that 
A. had no ſon, and the rather becauſe he does not name 
him; but it was adjudged in C. B. and affirmed in B, R. 
that the remainder to C, was good, and veſted in him, 
I Salk. 229, | | 

A man having two ſons, deviſed part of the lands to 
one of them and his heirs, and the reſt to the other and 
his -heirs, and further wills that the ſurvivor ſhall be heir 
to the other, if either dies without iſſue; by this the de- 
viſees are tenants in tai), with remainder 1n fee ; execu- 
ted of each other's part. Cro. Fac. 695. 

But were a man having three ſons, and ſeiſed of three 
houſes, deviſed a houſe to each fon and his heirs, with 
this proviſo, that if all his ſaid children ſhall die without 
iſue of their bodies lawfully begotten, that then all his 
ſaid melluages ſhall remain over, and be to his wife and 
ber heirs ; and it was held in this caſe, that theſe words 
did not raiſe any croſs remainders, but that at the death 
of any of the fons his houſe ſhould go immediately to the 
wiſe ; and though a croſs remainder may be by 'implica- 
tion where lands are limited to two, yet they cannot riſe 
where three or more houſes are limited to three, without 
expreſs limitation. Cro. Fac. 655. ts | 
A. being ſeifſed of two meffuages, and having a ſon 
and two daughters by ſeveral venters, deviſed one meſ- 
 ſuage to B, his daughter in fee, and another meſluage to 
C. his daughter in fee; and if C. died before her age of 
16 years, B. then living, then her part to go to B. in fee, 
_ and if B. died without iſſue, then both the meſſuages ſhall 
go to his ſon in fee; B. died without iſſue, and her part 
- went to the ſon, and not to the ſurviving daughter, be- 
cauſe the laſt clauſe created no croſs remainders. Bend, 
212. Dyer 330. Yaugh. 267. | 
 Deviſe to A. in tail, remainder to B, in tail, remain- 
der to C. in tail, and if C, dies without iflue, A. and B. 
being dead, then to D. in tail z this is a remainder veſted 
in D. and not contingent. Lord Raym. Rep. 523. Hill. 
11. 3 B. R. Badger v, Lloyd. TY 

If deviſe be made to the heir at law, paying ſuch and 
ſuch legacies, &c. and for default thereof remainder over ; 
the heir, till default, is in by deſcent, and the other's in- 
tereſt is by way of executory deviſe, It is hard to main- 


tain, either by uſe or deviſe, a remainder to a ſtranger 
«fier a preſent fee to one that is not khelr at Jaw, 


but will be void ; if taken copulatively, and (or) taken 
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Deviſe was of lands to his wife for life, remainder to 
C. his ſecond ſon in fee, provided if D. his third ſon; 
ſhall within three months after the wife's death Pay 5001. 
to C. his executors, &c, then he deviſed them to D. and 
his heirs ; D. died, living the wife ; then the wife dies ; 
the heir of D. may enter upon the lands upon payment 
or tender of the 5007. It is not a condition, but an exe- 
cutory deviſe, 10 Mod. 420, Mich. 5 Geo. 1. Marks y, 
Marks. 

7. C. being tenant for life, with remainder to his wife 
for life, remainder to his own right heirs, 20th Ofober 
1683. made his will, viz. {tem, My land at JY. my wife 
Mary is to enjoy for her life, after her death it of right 
goes to my daughter £liz. for eyer, provided ſhe has 
heirs; but if my ſaid daughter dies before her mother or 
without heirs, and my ſaid wife ary ſhall marry again 
and ſhould have heirs male, I bequeath all my aid right 
in F/, &c. to her heirs male by her ſecond huſband, think- 
ing I can never ſufficiently reward her love; provided, if 
my ſaid wife ſhould marry again, and fail of heirs males, 
and my daughter ſhould fail of heirs, then I de- 
viſe 5ol. annuity out of 7, &:c, to my brother Fof. C. 
and deviſed ſeveral other annuities charged on the land 
to ſeveral perſons who were his heirs at law, but he made 
no deviſe -of the land to any one. Aary the wife died 
before Elizabeth the daughter, who died without heirs, 
but Mary married a ſecond huſband and had iſſue male. 
In ejectment, lefſors of the plaintiff were heirs at law, 
and the defendant was the heir male of the wife by the 
ſecond huſband, On trial a caſe for the opinion of the 
court, | 

The firſt objeAtion was, that the firſt clauſe was a de. 
viſe to the daughter in fee, but yet that was afterwards 
controuled and qualified by ſubſequent words, and it was 
intended to be hers, and the heirs of her body only. Said 
per cur. The perſon to whom the deviſe over is, r. e, heir 
male of the body of the wife by a ſecond huſband, he is 
a ſtranger, and where the deviſe over is to a ſtranger, 
that will not alter the conſtrucion of the will from what 
it would have been without it ; ſo it will continue a de- 
viſe to Eliz. in fee-ſimple. So is Cre. 415. and it is law 
now, and not to be drawn in queſtion, though it was 
once diſputed. A deviſe to a ſtranger will not alter a po- 
ſitive deviſe to a perſon and his heirs. But when this de- 
viſe is over of a rent-charge, or anuities charged on the 
land to the heirs at law, that ſhews what was meant by. 
heirs in the firſt place, and then it will be a deviſe to 
Eliz. and the heirs of her body; remainder to the heirs 
males of the body of the wife, with a deviſe over to 
theſe annuitants, and there is no difference whether the 
deviſe over be of the lands, or of an annuity charged on 
them, becauſe in the laſt caſe he could never intend the 
lands themſelves ſhould paſs to the perſon to- whom he 
had given the annuities, 2dly, But per cur. the firſt 
clauſe is not a deviſe to the wife, or to Eliz. for they 
were ſettled upon her for life, and what is ſaid as to the 
dauhgter is only a declaration of the deviſor, what the 
eſtate and condition of the eſtate was, and how ſhe was 
to enjoy 'it, and he could not ſay of right, ſhe were to 
enjoy them, if ſhe claimed under the will, The conſe- 
quence of this is, that the lands deſcended to Eliz. as 
heir at law, and the deviſe to heirs males if the wife 
by the ſecond huſband will be contingent ; firſt, whether 
Eliz. ſhould die in the life-time of the wife, which muſt 


| happen within the compaſs of a life; next contingency, 


if the wife ſhould marry, &c. and have heirs of her 
body by a ſecond huſband. But though as in Ll:y4 and 
Carey's caſe, ſhe might have heirs after his death, and 
not within the compaſs of a life, yet ſo near as there 
could be no inconvenience if it ſhould take effe& as an 
executory deviſe in ſuch a caſe. But this is not ſo here ; 
for if the words are taken disjunctively, (if my daugh- 
ter dies in the life of her mother, or without heirs) the 
contingency never happened, becauſe the daughter ſur- 
vived the mother, ſo the deviſe could never take effe&R, 


for 
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for (and) here it will be hard to turn words out'of their 
natural ſenſe and import, unleſs there be a plain intima- 
tion of the intent of the deviſor ſo to do, How doth 
_ the deviſor intend it (copulative ?) What occaſion is 
there for it ? For if the daughter ſurvived the mother, 
he might intend it for her in fee; why ſhould it be taken, 
if my daughter dits without heirs in the life-time of Zl:z 
2dly, But if it were ſo, the deviſe over cannot take ef- 
fect, becauſe the contingency never happened, 4thly, 
But the death of the daugther without heirs is too re- 
mote, and the deviſe over is void, The deviſe of the an- 
nuities is to take efte& in nature of a remainder, and if 
the firſt cannot take effect in nature of a remainder, all 
that comes after cannot take place, it being not to take 
effect, but as a remainder, and then not at all. Next 
(if the. wife ſhould marry again, and have a ſon, and 
ſhould die without heirs males) this is alſo too remote, 
and ſo the deviſe over is void, becauſe to commence up- 
on a contingency too remote, and if it cannot be good 
by way of executory deviſe, then it muſt be by way of 
remainder, and it cannot be good as a remainder, becauſe 
there is no particular eftate to ſupport it to any one; for 
there was no particular eſtate at all, what went before 
being. only a declaration of what did belong to the 
daughter, and as this contingent remainder had no parti-_ 
cular eſtate antecedent toit, it is void. Not good as an 
- executory deviſe, becauſe the contingency never happen- 
ed, or if it did happen, it was too remote, and fo void, 
and therefore the heirs at law have good title. 5thly, If 
the ſon of the wife by the ſecond huſband could take, he 
would take fee-ſimple, ſo that the teitator was miſtaken 
in the law ; for he thought he had deviſed to him but an 
eftate-tail, Judgment for the plaintiffs. AS. Rep. 
Paſch. 7. Geo. B. R. Wright v. Hammond. 8 Vin. Abr. 110. 

A term for years was deviſed to A. for life, remainder 
to B. this is an executory deviſe, 9 Med. 101. Mich. 
9 Geo. Theobald v. Duffay. | NAT 

A deviſe of lands to R. Þ. and his heirs for ever, upon 
condition he pay all my debts, and legacies and funerals, 
and if he do not pay them, then I deviſe the preinifles to 
E. F. (the defendant) and her heirs for ever. And as to 
all the reſt and reſidue of my real and perſonal eſtate 
whatever, not before herein bequeathed, I give to Z. F. 
and her heirs ; the deviſee R. B. died before the deviſor, 
ſoit was a lapſed legacy; and the firſt queſtion counſel 
made was, whether this was an executory deviſe to E. F, 
By Ch. J. Eyre, & tot' cur. This cannot be an executory 
deviſe to E, F. unleſs it were an original deviſe, here 1s 
no firſt deviſee, for he is dead, and that deviſe is void, 
Forteſcue's Rep. 184, 185. Paſch, 2 Geo, 2, C. B, Rae. 
v. Fludd. 

A. having the reverſion in fee of lands ſettled upon the 
mrrriage of B. his ſon, in the uſual manner, deviſed all 
the lands in the ſettlement on failure of iſſue of the body of 
B. and for want of heirs male of his own body, to his, 
daughter F. and the heirs of her body. This will does 
not give an eſtate-tail by implication to B, the deviſe to F. 
is executory and is void, as being on too remote a contin- 
gency. Caſes in Equity in Lord Talbot's time, 202. Poſch. 
1733. Laneſbrrough v. Fox. Z 


2. Of executory deviſes of terms for years. 


If a farmer deviſes his term to A. for life, the re- 
mainder to another, though 4. has the whole eſtate, 
(for that is in him during his life) and ſo no remainder 
can be limited over at Common law, yet it 1s Fw by 
way of executory deviſe. Cro. Car. 198, 1 Kol. Abr. 

Whether the 


610. B8. C9. 94. 
The great queſtion in theſe caſes was, 

diſpoſition of the term to a man for his life was not ſuch 
a total diſpoſition of it, that no remainder could be Ji- 
mited over, it being in the eye of the law a greater ef- 
tate than for any number of years ; and this was reſol- 
ved in the affirmative in the reign of Ed. 6. Dyer 74. 
by all the judges of England; but this reſolution leeming 
very ſevere, and againſt natural juſtice, that a man ſhould 
be hindered from making proviſion for his family, and the 
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contingencies of it, occaſioned a contrary reſolution. 19 
Eliz, Co. Lit. 46. Dyer 35. For the judges obſer- 
ving the good effect ſuch limitations by way of truſt - 
had, which were allowed in Chancery, permitted far= 
mers to diſpoſe of their leaſes in the ſame manner by 
laſt will ; and then the Chancery, the better to fix them 
in it, allowed of bills by the remainder man, to com- 
pel the deviſee of the particular eſtate to put in ſecurity, 
that he in the remainder ſhould enjoy it according to the 
limitation ; but when they perceived that this multiplied 
Chancery ſuits, they reſolved that there was no need of 
that way, 10 Co 47.4. 52.6, 1 Sid. 451. But that 
the particular deviſee ſhould not have power to bar the 
remainder man ; fo that the law has been long ſettled, 
that executory deviſes of terms for years are good, pro- 
vided the contingency is to happen within » life, or 20 
lives, all zn eſſe; for then there can be no tendency to a 
perpetuity, which was the great miſchief apprehended 
from theſe kinds of limitations. br, Eg. 191. IS 

So if A. poſleſſed of a term for years deviſes it to B. 
his wife for 18 years, and after to C, his eldeſt ſon for life, 
and after to the eldeſt iſſue male of C. for life, though 6. 
had not an iſſue male at the time of the deviſe, and death 
of the deviſor ; yet if he had iſſue male before his death, 
this iſſue male ſhall have it as an executory deviſe ; for 
alchough it be a contingency upon a contingency, and the 
iſſue not in eſſe at the time of the deviſe; yet inaſmuch 
as it is limited to him but for life it is good, and all one 
with Manning's caſe, 1 Rol. Abr; 612. | | 

But if A. deviſes his term to his wife for her life, and 
after her deceaſe to B. his ſon; and if B. die without 
iſſue, then to C, adjudged, that this deviſe to C. after 
the death of B. without iſſue was void ; for ſince it could 
not veſt while B. had ifſue of his body, the deviſe is no 
more than to B. and the heirs of his body, which without 
doubt had been void ; for though men preſumed on the 
judges when they firſt allowed of remainders of terms af- 
ter eſtates for lives, and endeavoured to bring remain=- 
ders upon eſtates-tail within the reaſon of theſe reſolu- 
tions and conceſſions ; yet the courts would never endure 
thoſe remainders, becauſe 'tis too foreign and diſtant to 
expect them after the man's death, without iſſue, and if 
they were allowed of would make a direQ perpetuity; 
which is an undeniable reaſon againſt any ſettlement ; 
for *tis againſt the nature of human affairs ſo to ſettle 
an eſtate in a family, that upon no contingency, or 
revolution of fortune, the owner ſhall have power over it. 
Cro. Gar. 167. 1 Rel. Abr., 610, 1 Sid. 450. Cro. Face 
461. 4 Tnft. 87. 3 Chan. Ca. 6, 10. T7 

Therefore the deviſe to B. in the above caſe is ati ab- 
ſolute diſpoſition of the term to him, and veſts it totally 
in him, and at his diſpoſal, and ſhall go to his executors 
during the continuance of it, and ſhall never for default 
of iſſue of his body revert to the executors of the deviſor. 
1 Sid. 451. 1 Kol. Abr, 611, 831, But ſee 10 Co, 87, 
and 1 6:4. 37. which ſeem contra, but have been denied 
to be law. 3 Chan. Ca. 6, 10. 

If one poſleiſed of a term deviſes it to his wife for life, 
the remainder to his firſt ſon for life z and if he dies with- 
out iſſue, to his ſecond ſon, &c. the remainder to the ſe- 
cond ſon is void, for the remainder of a term cannot de- 
pend upon a poſlibility ſo remote, as the dying without 
iue ; altho' it was objected, that the deviſe was not to 
the firſt ſon and his iflue (in which caſe it was agreed it 
ſhould go to his executor) but it was given to him for 
life only, with an executory deviſe to the ſecond ſon, 
upon the contingency of the firſt not having iſſue at the 
time of his death. 1 Lev. 290. 1 Chan, Rep. 14, 
S. C. | 

A. having iſſue ſeveral ſons (the eldeſt non comps) 
created a term for years, and by another deed declared 
the truſt thereof to his ſecond ſon, and the heirs males of 
his body, remainder to his other ſons; provided that if 
his eldeſt ſon died without iſſue, or nov leaving his wife 
enſient with a child, living the ſecond ſon ; ſo that the 
Earldom of——deſcended on the ſecond ſon, then the 
ſaid term to remain to the third ſon and the heirs males 
of his body, with like limitations to the other ſons; ws ; 
| : e.de 
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eldeſt fon Jied without iſſue, living the ſecond, and this | 


limitation to the third ſon was held good. 3 Chan. Ca. 
1, 2, &c. Decreed by Lord| Nottingham, but reverſed 
by Nerth Lord Keeper, 1 /ern, 163, But upon an ap- 
'peal to the Houſe of Lords, North's decree was reverſed, 
and Nettingham's eſtabliſhed, 1 Chan. Ca 53. and has 
been ever hinge admitted to be Jaw ; and note, that exe- 
cutory deviſes and limitations of the truſt of a term are 
governed alike. 1 Vern. 234. Pollex. 15 to 20. 

If a term is deviſed to 4. and the heirs of his body; 
and if A. die without iſſue, living B. this is a good limi- 
tation, the contingency ariſing within the compaſs of a 
life. 1 Salk. 225. Carth. 266. S. C, 

A. deviſes to his ſon, his executors, adminiſtrators and 
aſſigns for ever, a leaſehold eſtate; but if he die before 
21 without iſſue, in that caſe he deviſes it over to his 
brother; and the queſtion was, whether the remainder 
oves was good ; it was objected that it was a perpetuity, 
For that the remainder depends on the ſon's dying without 
iflue ; for if he die before 21, tho' he leaves a child, and 
that child afterwards dies without ifſue, the ſon may be 
ſaid to be dead before 21 without iſſue, yet the court held 
the remainder good. 2 Vern. 151. Martin and Long. 

One F. being poſlefſed of a term for years, deviſes 
it to his wife for life, and after her death to R, F, 
for her life, and after her death to T7, F, and his 
children, and then deviſes in this manner, and if it 
ſhall happen that the ſaid T. F. die before the expira- 
tion of the ſaid term, not having iſſue of his body then 
living, then to go over to the plaintiffs for the reſidue 
of the term ; the defendant's title was by an affignment 
of R. F. and T. F. of all their eſtate, right, title, 
and intereſt; R. F. was dead, and T. F. died without 
iſſue ; and the plaintiff brought his bill to have an aflign- 
ment of the term purſuant to the will ; all that was in- 


ſiſted upon, for the defendant to difference this caſe | 


from the Duke of Norfolk's of a term, and Pell and 
Brown's caſe of a fee, was, that this contingency of his 
dying without iſſue was not confined to his own death ; 
but that the words then /iving ſhould relate to the words 
before the expiration of the term, and fo this went far- 
ther than any of the caſes had ever yet been carried ; 
for he might have iflue for ſeveral generations ; and yet 
if ſuch iſſue failed at any time before the expiration of 
the term, then it was to go over, and this in a long 
term tended plainly to a perpetuity ; and therefore ought 
not to be allowed but by the deviſe to T, F. and his chil- 
dren ; and the ſubſequent words, and if he die without 
iflue, the whole term and intereſt was veſted in him, and 
he may diſpoſe thereof as he thought fit, and it could 
not be reſtrained by the words then living, which rela- 
ted only to the words before the expiration of the term, 
and ſo the remainder over to the plaintiff void, But tor 
the plaintiffs it was argued and decreed, that the remain- 
| ders to them were good by way of executory deviſe, and 
that the words then living mult relate to the time of his 
| death ; for otherwiſe there would be no difference between 
this and the common limitations of a term to one, and the 
heirs or iſſue of his body ; and if he dies without iſſue, the 
remainder to another, which is void ; for there it muſt 
likewiſe be intended if he die without iſſue before the ex- 
| piration of the term, or during the term ; ſince after the 
expiration of the term he can limit no remainders over, be- 
cauſe nothing remains then to be limited ; but here it 
being limited over upon this contingency, if he die with- 
out iſſue then living, viz. at the time of his death, it is 
good, becauſe this contingency muſt happen within one 
| life, or notatall z for upon his death it will be certainly 
known whether he leaves iſſue or not; if he does, the 
contingency cannot take place z if he does not, then it 
may 3 and this being to happen within the compaſs of a 
life, is good as an executory deviſe, and differs in nothing 
from the Duke of Norfol#'s caſe, ſave only that there it 
was by proviſo ; and alſo upon the death of another per- 
ſon without iſſue then living ; and here it is upon his 
own death, which makes no manner of difference, Abr. 


Eq. I93, F 
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A man poſfeſſed of a term for 3t years, deviſes it t& 
his ſon 1. during his minority ; and if he attains to his 
ape of 21 years, then to him during his life, if the ter 
ſhall ſo leng continue, and no longer, and aſter his dearly 
to ſuch of his iſſue to whom he ſhall deviſe it ; but ;5 
he die without iffue, then to his other {oo G. for the j6- 
fidue of the term; FH. afterwards died without iflue, or 
without making any diſpoſition of the reiidue of the 
term; and the only queition was, whether by the words 
of this will the whole term did not veſt in Z. and it 
was decreed, that it did not; for the words die without 
;//ue have a two-fold meaning, either without iſſue at the 
time of his death, or withour, whenever the iflue fails - 
and though in caſe of an inheritance, if lands are de. 
viſed to one, and if he die without iflue, the firſt de. 
viſee takes an eſtate-tail by implication, which ſhall £0 to 
his iſſue, and they ſhall take in a courſe of deſcent to all 
ſucceeding generations; but to make ſuch a conſtruction 
in the cale of a term, which cannot come to the iflue b 
deſcent, is unneceſſary; and therefore in ſuch caſe the 
other conſtruction of the words, which is moſt natural 
and obvious, fhall take place; and it ſhall be intended 
only, if he die without iffue, living at the time of his 
death ; ard conſequently the dying withour iflue, being 
confined within the compaſs of a lite, hinders not the re. 
mainder over, but it may well take place by way of exe- 
cutory deviſe, according to former reſolutions. Abr., £g. 
193, 194. vee 2 Vern. 43. 195, 668. and Abr, Eg. 

2 


Erempliſication of letters patent, Is a copy or du- 
plicate of /etters patent made trom the inrolment thereof, 
and ſealed with the Great Seal of England; which exem- 
plifications are as effectual to be ſhewed or pleaded, as the 
originals themſelves. MNeta, Nothing but matter of re- 
cord ought to be exempliji.d, 3 Int. fol. 173, See Co, 
5 Rep. Page's caſe. 

Exemplifications of deeds deſtroyed by rebels in the 
reign of Ric, 2. made of the ſame force as the deeds 
themſelves. 5 Ric. 2, /f. 1. c. 9. 6 Ric. 2. flat. x. 
Co 4 

Where judgment ſhall not be reverſed for error in re- 
cord contrary to exemplification, 8 Hen. 6. c. 12. [. 4. 

Fines and recoveries how exemplified in J/ales, and the 
counties palatine, 27 £1:z. c. 9. 

Eremplificatione, Is a writ granted for the exemp/ifica- 
tion of an original. See Reg. Orig. fol. 290. | 

For other matters, ſee Patents, 

Eremplum and Eremplata terra, The ſame with 
Allart, and /ands offarted. | 

Eremption, Is a privilege to be free from ſervice or 
appearance; and therefore a baron and baroneſs, dignita- 
tis cauſa, are exempted to be ſworn on any inqueſt. Co. 
lib. 6. fol. 53. Alſo knights, clerks, and women are 
exempted to appear at the ſheriff's turn, by the ſtatute of 
And a man may be exempted from be- 
ing put upon inqueſts and juries by the King's letters pa- 
tent, as the college of Phyſicians, Londen, were by let- 
ters patent of Hen, 8. C9. lib. 8. fel. 108, In what caſe 
thoſe that have charters of exemption are compellable ta 
be ſworn on juries: St. Marlb. 52 Hen. 3. 6. 14. 

Erenium, A reward or gift, or any payment in the 


nameofa gitt, Bratton, lib. 5, traf?. 5.c. 4+ Fleta, lib. 


2. 7. | 

Exercituale was anciently uſed for a herjzt, exerci- 
tuale vironis frve baronis Regis, qui erit proximus et, qua- 
tuor equi. LL. Edw. Conf. 1. This demonſtrates 
the derivation of heriot or heregate, from here, exercitus, 
becauſe the old Feudal heriot was paid only in arms or 
military accoutrements, Cowell, ed:t. 1727. 

Ereter, The corporation of merchant adventurers 
there, not prejudiced by 3 Jac. 1.c. 6. 4 Fac. I. c. 9. 
Its neighbouring gaol and workhoule provided for, 19 
Car. 2. c. 4. ſef?. 4. 5 The Queen enabled to grant the 
ſite of the caltle of Exon for gg years, for the benefit of the 
county of Devon, 9 Ann. c. 19, Taxes aſſeiſed on the 
water-works at Exon, are chargeable on the perſons col- 
letting them, 4 Geo. 3. c. 2: ſet. 94, Hor the regulation 


of ſilver in Exeter, (ee Gold. 
Y Grtrediare, 
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Erfrediare, To break the peace, to commit open vio- 
lence ; from the Saxon frede, frith, peace. Frithian, to 
' proteEt.——8! quis projiliat, & domum exfrediet, nec ta- 


men aliquem percutiat dimidto forisfatto culpa conſiſtat — 
Leges H. 1. cap. Zr. '| 


Er gravi querela, Is a writ that lieth for him to 
whom any lands or tenements in fee within a city, town, 
or borough, being deviſable, are deviſed by will, and the 
heir of the deviſor entreth into them, and detaineth them 
from him. Reg. Orig. fol. 244. Old Nat. Brev. fol. 17. 
See F. N.B. fol. 198. 

Erhenium, or Erennium, A gift, a preſent, a token, 
more properly a new year's-gift. In expenſis Domini 
Regis & exhenniis eidem fattis apud Farendon centum ſol. 
ſex denar. in expenſis Domine Regine ibidem pernoftantis, & 
exhenniis, eidem fats Ixxv ſol. Ex compoto domus 
de Farendon. MS. Penes W, Kennet. fol, 31. Cowell, 
edit. 1727. | 

Erhibir, (Zxhibitum,) When a deed, acquittance, or 
other writing is in a Chancery ſuit exh:b:ted to be proved 
by witneſſes, and the examiner writes on the back that 
it was ſhewed to ſuch a one at the time of his examina- 
tion; this is there called an exhibit, The word is men- 
tioned 14 Car. 2. c& 14. Exhibits cannot be inſpected 
before hearing. Stran. 764. 2 Þ. Fl, 410. 

Erhibitio, An allowance for meat and drink, ſuch as 
the religious appropriators made to the poor depending 
vicar, 90 in all churches appropriated to the abbey of 
Oſeney, Vicarius habebit ſufficientem exhibitionem, ficut 
canonici quoad vittualia in menſa canonicorum, ubi canonict 
moram faciunt. Paroch. Antiq. pa. 304. The bene- 
faQtions ſettled for maintaining of ſcholars in the uni- 
verſity, not depending on the foundation, are now called 
exhibitions. | | 

Erigendary of the Common Bench, Exigendarius 
de Banco Communi, 1s otherwiſe called exigenter, 10H. 6. 
\ £.4.and is an officer belonging to that court, for which 
ſee Erigenter. 

_ Erigent, (Exigenda,) Is a writ that lieth where the 
defendant in an action perſonal cannot be found, nor an 
' thing within that county, whereby he may be attached 
or diſtrained ; and is directed to the ſheriff, to proclaim 
and call him five county-days one after another, charging 
him to appear under the pain of outlawry.. Terms de la 
ley. This writ lieth alſo in an indictment of felony, 
where the party indicted cannot be found. Smith de Rep. 
Ang. lib. 2. c. 19. It ſeemeth to be called an exigent, 
becauſe it exaceth the party, that is, requireth his appear- 
ance, to anſwer the law : for if he come not at the laſt 
day's proclamation, he is ſaid to be guinguzes exartus, and 
then is outlawed, Crom. Furiſd. fol. 188. And this 
Manwood alſo ſetteth down for the law of the Foreſt, 
c. 18. See Outlawyy, | 

Erigenter, Exigendarius, (18 H. 6. c, 9.) Is an of- 
ficer of the court of Commen Pleas, of whom there are 
four in number: They make all ex:gents and proclama- 
tions in all ations, where proceſs of outlawry doth lie, 
and writs of ſuperſedeas, as well as the prothonotaries, 
upon ſuch exigents as were made in their offices. But 
the making writs of ſuper/edeas, is fince taken from them 
 byan officer in the ſame court, created by King Fames 
by letters patent, towards the latter end of his reign, 


Erile, A baniſhment: And this exile is either by re- | 


| traint, when the government forbids a man, and makes 
it penal to return; or it is voluntary, where he leaves 


his country upon diſyuſt, but may come back at pleaſure, 


2 Lev. 191. 

No freeman ſhall be exiled but by lawful judgment 
of his peers, or by the law of the land, g Hen. 3, 
C. 29. 

Erilium, Waſte, deſtrution, as in the ſtatute of 
Marlebridge under Henry 3. cap. 25.= 
pore firmarum ſuarum vaſium, vendiejorem vel exilium non 
facient de domibus, boſcis, vel hehinibus—where exilium 
relating to hominibus, ſeems to be the injury done to an 
eſtate in refpect of the tenants, by altering their tenure or 
conditions, by ejeCting, advancing, remitting, &c, And 
= indeed is-the ſenſe that Fleta does expreſsly deter- 
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mine, Vaſium & deſtruftio fere equipollent, & converti= 
biliter ſe habent in domibus, boſcis & gardinis, ſedexilium 
dict poterit, cum ſervi manumittuntur & a tenementis ſuis 
njurioſe ejictuntur, Fleta, lib. I. Cc. 11 _ | 

. Eritus, Iſue, child or children.——2ui genuit Ro- 
berium de Alfreton baronem—qui per Agnetem uxorem ejus 
habuit exitum Thomam filium & heredem. Mon. Angl. 
tom. 2. p. 607, The word is frequent in our old law 
writings, and in ſome epitaphs, as on a ground-ſtone in 
the chancel of the pariſh-church of Amer/den, in the 
county of Oxford.—— Sepultus TM hic Johannes Denton, 
filius primogenttus Fohannis Denton | 
nuptus Theodorete Blundell uni filiarum Fohannis Blundell, 
& moriebatur ſine exitu e corpore ejus exeunte in vita pre- 
ai Fohannis ſeptimo die Septemb. 1566. | 

Eritus, Iiſues; the rents or profits of lands or tene- 

ments: Et ſciat vicecomes qu:d redditus, blada in grangia, 
& omnia mobilia preter equitaturam, indumenta, & uten- 


| filia domorum continentur ſub nomine exituum, Stat. II 


WWeſtm. cap. 43. ., 

Erlegalitus, (Calumniari de exlegalitate ) Is he who 18 
proſecuted as an outlaw. 'Tis mentioned in Leg. Ed. 
Confeſf. c. 38. | 

Er mero motn, Are words formally uſed in any 
charter of the Prince, whereby he ſignifieth, that he doth 
that which is contained in the charter of his own will 
and motion, without petition or ſuggeſtion made by any 
other; and the effeR of theſe words are to bar all excep- 
tions that might be taken unto the inſtrument, wherein 
they are contained, by alledging, that the prince in paſſing 
that charter was abuſed by any falſe ſuggeſtion. Kitch1n, 
fol. 152. Co. lib. 1. fol.4g5. + 

Er officio, By virtue of a branch of the ſtat. 1 Elz, 
cap. 1. the Quecn by her letters patent might authorize 
any perſon or perſons, &c. to adminiſter an oath ex of- 
ficto, (ſo called, becauſe the eccleſiaſtical judge did it ex 
officio ſus,) whereby the ſuppoſed delinquent was com- 
pelled to confeſs, accuſe, or purge himſelf of any cri- 


 minal matter, and thereby be made liable to cenſure or 
puniſhment, &c. The branch of which ſtatute relating _ 


to the {aig oath is repealed, 17 Car. 1. cap. 11. 
__ Erxoneratione ſectae, Is a writ that lay for the King's 
ward, to be diſburthened of all ſuit, &c. to the county 
hundred, leet, or court baron, during the time of his 
wardſhip. F.N.B. fol. 158. © 
Eroneratione fectag ad curiam conr* vel baron”, 
This writ lieth where the tenant holdeth his land to do 
ſuit at the county-court, hundred, or court-baron, or 
wapentake or leet, and he who ought to do the ſuit is in 
ward unto the King, or his commitee; and the lord of 
whom he holdeth by ſuch ſervice, will diſtrain him to do 
his ſuit at his court during the time he is in ward unto 
the King or his committee ; his guardian ſhall ſue this 
writ unto the ſheriff, or bailiffs of the court, that they 
do not deſtrain him, &c. to do ſuit, during the term he 
131n ward tothe King or his committee, See N, Nat, 
Brev. 370, 371. | 
Exoilaius ager, A field without ſtones. Cowell, 
edit. 1727. 


Erpalmare, To ſtrike with the palm of the hand. 


Vide cum in horto ligatum, in atria pontificis expalmatum; 
i.e. buifetd. Petre. Bleſenſis. Sermon. 18 de Chriſto, 

Er parte, ( Lat. ) Partly, or of one part. In the 
court of Chancery it hath this fignification : A joint com- 
miſſion is that wherein both plaintiff and defendant join. 
A commilhon ex parte is that which is taken owt and exe- 
cuted by one party only, | 

Er parte talis, Is a writ that lieth for a bailiff, or 
receiver, that having auditors aſſigned to hear his account, 
cannot obtain of thera reaſonable allowance, but is caſt 
into a priſon by them. F.N.B. fel. 129. The courſe 
in this caſe is, to take this writ out of the Chancery di- 
rected to the ſheriff, to take the four mainpernors, to 
bring his body before the barons of the Exchequer at a 
day certain, and to warn the lord, to appear at the ſame 
time. Cowell, edit. 1727. | 

Erpectant, Is uſed in the Common law with this 
word /ce, and thus it is oppoſite to fee-fimple. For ex- 

io C ample; 
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ample; Lands are given to a man and his wife in frant- | 


mnarriage, to have and to hold to them and their heirs; in 
this caſe, they have fee-ſimple ; But if it be given to 
' them, and the heirs of the body, &c they have tail and 
fee expettant. Kitchin, fol. 15 3: AW a ihe | 

Erpedimentum, Bag and baggage. Dixit ſe non ha- 
bere literas pre manibus, quia miſerat eas cum expedimento 
ad Wintoniam. Cowell, edit. 1727. 

Erpeditate, ( Zxpeditare vel peers.) In the foreſt- 
laws, ſignifies to cut out the ball of dogs forefeet, for 
the preſervation of the King's game. Yrery one that 
keeps any great dog not I forfeits three ſhillings 
and four pence to the King. The ball of the foot of 
maſtiffs is not to be cut out, but the three claws of the 
forefoot to the ſkin. 4 part Inſt. fol. 308.——Nullus 
dominicos canes abbatis, & manachorum expealtari cogat. 
Charta Hen. 3. Abbatide Rading, Et fint quiet: -de 
expeditamentis canum. Ex Magno Rot. Pipz, de anno 
9 Ed, 2, This relates not only to maſtiffs but to every 
man's dog who lived near the foreſt, and to the dogs of 
the foreſter's themſelves. And this expeditation was to be 
done once in every three years. Du Freſne. 

Erpeditatae arbozes, Trees rooted up, or cut down 
to the roots. Inquiratur de quercubus & alits arboribus 
expeditatis in fore/ia — vel fi aligub ingenio alio dittas 
quercus cadere facerint, Fleta, lib, 2, cap. 41. ſet. 31. 

__ Erpenditors, Are the perſons appointed by commiſ- 
ſioners of ſewers to pay, diſburſe, or expend the money 
collected by the tax for the repairs of ſewers, &c. when 
paid into their hands by the colleCtors, on the reparations 
amendments and reformation ordered by the comiſ- 
fioners, for which they are to render accounts when 


thereunto required. Laws of ſewers 87, 88. Theſe 


officers are mentioned in the ſtatute 37 Hen. 8. c. 11. 
and other ſtatutes. The ſteward or ſworn officer, who 
' ſuperviſes the repair of the banks and water-courſes in 
Romney Marſh, is now called The expenditor. vee 
Sewers, 

Erpenſis militum levandis, Is a writ dire&ted to the 

' ſheriff, for levying the allowance for knights of the par- 
liament. Reg. Orig. fol. 191. 
_ Erpenſis militum non levandis ab hominibus de 
dominico, nec a nativis, 1s a writ to prohibit the ſheriff 
from levying any allowance for the knights of the ſhire, 
upon thoſe that hold in ancieat demeſne, &c. Reg. Orig. 
fol. 261. 

Erplees. Some are of opinion, that becauſe explees 
are the full profits of the land, therefore the word muſt 
be derived from the Lat. expleo z but rather ex placito, viz. 
from the agreement made with the lord to pay him ſo 
much ex proventibus terre, For expletum ſignifies thoſe 
lands or farms, the profits whereof ate taken by the lord. 
Cwell, edit. 1727. See Ciplees, 

Erplitia, Erpletia, Erpleta, The rents or mean 
profits of an eſtate in cuſtody or truſt, 
explitia ad valentiam quingue ſolidorum O& amplius,—— 
| Paroch. Antiq. pag. 414- 

Erplozatoy, A ſcout, —In memoriam Henrici Croft 
equitis aurati, exploratoris in Hibernia generalis, qui obiit 
anno 1609. where explorator generalis ſignifies ſcout maſter 
general, Sometimes alſo it 1s uſed for a huntſman, as 
1dem abbas habens exploratores ſuos (his huntſmen) ponere 
fecit retia, &c, In ltin, Pickering, 8 Ed. 3. Rot. 4. 

Erpoztation, Is the ſhipping or carrying out the 
native commodities of England for other countries; men- 
tioned in the ſtatues relating to the cuſtoms. Taceb. 

Three years from the time of importation of goods al- 
lowed for their exportation, 7 Geo. 1. /t. 1. c 21, /. 
10. See Jmponation, : 

Expoſition of deeds. In the conſtruction of deeds it 
mult be conſidered firſt, How a deed in the groſs ſhall be 
taken and enure; and ſecondly, How it ſhall be taken 
and expounded in the ſeveral parts and pieces of it. 


And as to the firſt, theſe rules are to be known: 1. If. 
ſeveral join ina deed, and ſome are able to make ſuch a 


dzed, and ſome are not, this ſhall be ſaid to be the 
deed of thoſe alone who are able. And ſo # converſo, if 
a dced be made to one that is uncapable, and to others 


Capiendo inde 


- an averment, 
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that are capable; in this cate it ſhall enure only to him 
that is "7 3" Co, Lit. 302. Perk. [. 66, 

2. It ſhall enure as much as may be according to the 
apparent intent of the parties. PFinch's Law 58. | 

3 A deed that is intended and made only to one pur- 
pole may enure to another; for if it will not take effeq 
that way, it is intended it may take effe& another way, 
See Dyer 251. 2 Co. 35. Co. Lit. 49. 

Wherea conveyance will not take effe& the way it 
was intended, there rather than it ſhould have no effe& 
it ſhall paſs by another way than what the parties deſigned. 
Lucas 35. And ſhall never be void where the words may 
be employed to ſome intent. Plow. 160, 6. 

4. When a deed is made it ſhall enure as it may, and 
ſo as it may have and take the moſt and beſt effect that 
may be according to reaſon. See Plow, 140, 59. Co. 
Lit. 302. - | 

In conveyances we are to reſpect two things, the form 
and effect of them; and in all caſes where the form and 
effe&t cannot ſtand together, the form ſhall be rejected, 
and the effect ſhall ſtand. 2 Leon. 25. þ. 17. 

5. When a deed may enure to divers purpoſes, he to 
whom the deed is made ſha]l have eletion which way ta 
take it, and he may take it that way as ſhall be moſt for 
his advantage. Co. Lit. 301. Dyer 251, 

6. The words of an indenture are the words of both 
parties. Cro. Fac. $98. pl. 4. Lucas 47, 48. Tho' 
they are ſpoken as the words of one party, yet they are 
not his words only, for he has the conſent of the other 
party toevery one of thefe words. Plow. 1134. | 

But not ſo in a deed poll, for they are only of the 
grantor, and ſhall be taken moſt ſtrongly againſt him. 
1 Plow. 134+. a. 2 Rel. Abr. 65, Co. Lis. 146. Lucas 


7. If one has divers eſtates in land, and he makes any 
charge or grant upon or out of it; this ſhall iſſue out of 
all his eſtates. And if one has a poſſeſſion and an ancient 
right, and grants a rent-charge out of the land, or makes 
a leaſe of the land ; this ſhall iſſue out of both the eſtates 
and it ſhall enure from him having ſeveral eſtates, as it 
ſhall enure from ſeveral perſons having the ſame eſtates, 
Quando duo jura concurrant in una perſona equum eſt ac [i 
e/ſent in diverſis. See Perk. /. 592. 

Expolition of wows and ſentences, Pleading of 
notice given to F. T. will be intended of the ſame F. T, 
that was named before, otherwiſe of cuidam F.T. Lord 
Raym. 119. 

'The words :b:dem invent. in treſpaſs, refer to the vill, 
and not to the cloſe. Lord Raym. 122. 

The word adtunc in the award of releaſes ſhall refer to 
the time, and not to the performance of the other parts 
of the award, which may be void. L. Raym. 124. 

The words ante tertiam horam, without ſaying po/? 
meridiem, bad pleading, but made good by pleading over, 
Ld. Raym. 124. 

Words tending to enlargement ſhall not be conſtrued 
a reſtraint ofa former clauſe. £Z. Raym. 269. 

The words juxta tenorem ſequentem are ſufficient in an 
indiftment for a libel ; otherwiſe of ad effettum ſequentem. 
Ld, Raym. 415. | | 

The words adtunc et ibidem refer to the laſt time and 
place. £. Raym. 576. | 

The words ea occaſione will ſupply the want of coram 
ipſo rege in the deſcription of the priſon of the King's 

ench in a ſcire facias againſt bail. Lord Raym. 805. 

An agreement to pay ſo much for every hundred ſtacks 


of wood, will not make any thing due for fifty ſtacks, 


without the words ſecundum ratam. Ld. Raym. 815. 

A viz, rejected in a reddendum, becauſe repugnant, 
Lord Raym. 819. 

Whcre a viz. ſhall be axplanatory, and may contain 
Lord Raym. 1271. | 

The word predif. in an information relating to the 
county, where ſeveral counties are mentioned before, is 
uncertain. Ld, Raym. 886, 

The word predi. ſhall refer to the perſon named be- 
fore, that is meant in common underſtanding, though 
there is another of the ſame name. Lord Raym. won 
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The word predif. in an order or inditment does not 
refer to the county mentioned in the margin, as it does 
in a declaration. Lord Raym. 1304. Ch 

Treſpaſs for breaking the plaintiff's cloſe, and taking 
goods there found, and alfo taking and carrying away ſo 
much ground wheat of the plaintiff's; after intire da- 
mages, judgment arreſted, becauſe it did not ſufficiently 
appear, that the firſt goods were the plaintiff's. Lord 
Raym. 890. 

Proclamation made the 4th of December, that an elec- 
tion would be made on the gth of December then next 
following ; the word zext refers to the day, and not to 
the month. Lord Raym. gos. 

Gilda mercatoria, is a corporation. Ld. Raym, 1134. 

Expreſſio eorum que tacite inſunt will have no operation 
upon the clauſe wherein it is expreſſed, but may control 
a ſubſequent clauſe. Lord Raym. 1154. | 

In a declaration againſt a priſoner in cuſtody of a ſhe- 
riff by virtue of a /ztitat, de placito quod reddat ei, &c. 
Theſe laſt words ſhall be referred to the latitat, ſo as to 
ſhew it to be at the ſuit of the plaintiff according to the 
act of parliament. Lord Raym. 1 362. | 

Articles of a horſe race to ride fire flagello E baculs 
vel aliis armis, the whole ſentence is disjunctive, Lord 
Raym. 1367. | 

Luiddam, the ſame as aliud. Ld. Raym. 1522. 

he writing croſs the face of a bank note, is properly 
called an indorſement. Stran. 18. 

Topay on ſuch a day next, in a note, refers to the 
date. Stran. 394. | 

Barratry in a policy, the ſame as fraud. Stran. 58r. 

_ "The word ef taken disjunCtively after a verdict. Stran. 


Reſervations or powers at the end of a ſentence, refer 
to all the members of the ſentence. Stran. gb. 

The word guamplurimi does not import the greater 
part. Syran. 1097. 

Curia de Banco neſire, in a writ, means the King's 
Bench. Stran, 302. | 

Indentura fafta inter, &c, imports ſealing by both 
parties. Stran. 512, _ : 
MN. H. by will gives to Elizabeth his wife all his eſ- 
tate, leaſes, and intereſt in his houſe in Hatton Garden, 
and all the goods and furniture therein at the time of his 
death, and alſo all his plate, jewels, &c. but deſired her, 
at or before her death, to give ſuch leaſes, houſe furniture 
goods, plate, and jewels unto and amongſt ſuch of his own 
relations, as ſhe ſhould think mol deſerving and approved of, 
and made her executrix. Elizabeth by her will gave all 
her eſtate and intereſt to H. S. in the ſaid houſe in Hat- 
ton Garden, and after ſeveral legacies, the reſidue of her 
perſonal eſtate to the defendant, and two other perſons, 


and made them executors; but neither gave, at or be-. 


fore her death, the goods in the ſaid houſe, or her huſ- 
band's jewels to his ſaid rejations. The Maſter of the 
Rolls was of opinion, that Elizabeth, under the will of 
N. H. took only beneficially during her life, and that fo 
much of the houſhold goods in Hatton Garden, as were 
not diſpoſed of by her according to the power given her 
by the will of N. HT. in caſe the ſame remain in ſpecie, 
' or the value thereof, ought to be divided equally among 
| ſuch of the relations, as were, &c. at the time of her 
eath. Aikyn's Rep. 469. 
_ The Ri a" RS deſiring in a will, have been fre- 
quently conſtrued to amount to a truſt. At&yn's Rep. 470. 

W here the uncertainty is ſuch that the court cannot 
poſibly determine who are meant in a will, it may be 
conſtrued only as a recommendation to the firſt deviſce, 
and make it an abſolute gift to him. Arkyn's Rep. 470. 

W here there is a deviſe to relations in a will, the {ta- 
tute of diſtributions is a good rule to go by, in conftruing 
who are meant by that word. Aiiyn's Rep. 470. 

Sir F. L. gives by a codicil to his will to Z. M4. du- 
ring her natural life, his houſe in Greenwich, with all the 
houſhold goods that i} all be found therein at the time of 
tis deceale: the word with ſo conjoins the deviſe of the 
houſe and houſhold goods, that the deviſee can have no 
larger intereſt in the latter than was limited as to the for- 
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mer. Athyr's = 470. The word with would haye 
had the ſame effect in the caſe of a grant. bid. 


_ A tenant for life of goods, is not obliged to give ſecu- 
rity for the goods, but to ſign an inventory only to the 


' perſon in remainder. Athyn's Rep. 471. 


A. deviſes ſeveral leaſehold eſtates to two truſtees, in 
truſt ; if his grand-daughter married without their con- 
ſent to convey the premiſſes to two other truſtees, in 


| truſt for her ſeparate uſe during the huſband's life, and 


after her death, for the uſe and benefit of her iſſue ; 


though ſhe has no children by the firſt huſband ſhe has 


only a right for her life, for the iſſue by any huſband are 
provided for by this ſettlement, Arkyn's Rep. 472. 

Ex poſt facto, Is a term uſed in the law, ſignifying 
ſomething done after another thing that was committed 
before, And an a& done, or eltate granted, may be 
made good by matter ex poſt fatto, that was not ſo at 
firſt, by election, &c. as ſometimes a thing well done at 


hiſt, may afterwards become ill. 8 Rep. 146. 5 Rep. 
6 - Os 


Ertales, The entrials. Mures qui extales corrodunt. 
Petrus Bleſenſis, Epiſt. 100. | 

Extend, ZExtendere, In a legal ſenſe denotes to value 
the lands or tenements of one bound by ſtatute, &c. that 
hath forfeited his bond, to ſuch an indifferent rate, as b 
the yearly rent the creditor in time be paid his debt, The 


_ courſe and circumſtances hereof, ſee F. N, B. fol. 131. 
| @OCrtendi facias, Is a writ ordinarily called a writ of 


extent, whereby the value of land, &c. is commanded to 
be made and levied in divers caſes ; which ſee in the 
table of the Reg. Original. | 

Ertent, Extenza, Hath two ſignifications, ſometimes 
ſignifying a writ 'or commiſſion to the ſheriff, for the 
valuing of lands or tenements. Reg. TJudic. in Tabula, 
Sometimes the a of the ſheriff, or other commiſſioner 
upon this writ. Bro. tit. Extent, f. 313. 16 & 17 Car, 
2. cap. 5. And it more frequently + ups the eſtimate 
or valuation of lands, which when done to the utmoſt 


value, was ſaid to be to the full extent; whence our ex- - 


tended rents or rack-rents. Fzc eft extenta terrarum 

de terris & tenementis priorts de Durhurſte==—quan- 

tum valeant inſlaurare, & quantum deinſtaurare. Ws. 

Angl. tom. 1. p. 548. and in 2 tom. fol. 321. Ad in- 

uirendum Aſtimationem & extentam per probes wires. 
leta, lib. 2. cap. 71. See Statute. 


_ Ertinguiſhment, In our laws ſignifies, an effect of 


conſolidation: for example, If a man have due to him a 
yearly rent out of any lands, and afterwards purchaſe 
the ſame lands, now both the property and rent are con- 
ſolidated or united in one poſleſfor ; and therefore the 
rent is ſaid to be extinguiſhed. In like manner it is, 
where a man hath a leaſe for years, and afterwards buy- 
eth the property; this is a conſolidation of the property 
and the fruits, and is an extingui/hment of the leaſe. See 
Terms de la Ley. Soif a man have an highway appen- 
dant, and after purchaſe the land wherein the highway 
is; then the way is extin: and fo it is of common ap- 
pendant. But if a man have an eſtate in land but for 


life or years, and hath fee ſimple in the rent; then the 


rent is not extingui/hed, but in ſuſpenſe for the time; and 
after the term, the rent ſhall be revived. And if there 
be lord, meſne, and tenant, and the lord purchaſe the 
tenancy, then the meſnaltyJis extine?; but the meſne 
ſhall have the ſurpluſage of the rent, if there be any, as 
rent-ſeck. Terms de ; ty Cowell, edit. 1727. 

W herever a right, title or intereſt is deſtroyed, or 
taken away by the act of God, operation of Jaw, or act 
of the party ; this in many books is called an extinguiſh- 


ment. Co. Lit. 147. b. 1 Rel. Abr. 933. 


I. Of the extinguiſhmen! of rents, 


2. Of the extinguiſhment of copybolds, commen, and 
debts. 


1. Of the extinguiſhment of rents. 


If a leſſor purchaſes the tenancy from his leflee, the 
leſſor can't have both the reat'and the land, nor can the 
teaant 
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* tenant be under any obligation to pay tie rent when the. 


land, which was the conſideration thereof, is reſumed by 
the leſſor into his own hands z and this reſumption or 
purchaſe of the tenancy, makes what is properly called 
an extinguiſhment of the rent ; that is, the rent can 
' never become due or payable by the tenant, by virtue of 


the donation which created the tenancy, when the land or 


tenancy is conveyed to the leſſor in as abſolute a manner 
as he was ſeiſed of the rent. Pollex, 142; Nt 

But if the conveyance to the leſſor was not abſolute, 
but upon condition ; or if it were only of a paricular 
eſtate, of ſhorter duration than the eſtate which the leſſor 
had in the rent; in theſe caſes, though there be an union 
of the tenancy and the rent in the ſame hand, yet becauſe 
that union is but temporary, for. upon the performance 
of the condition, or determination of the particular ef- 
tate, the tenant is reſtored to the enjoyment of the land, 
and conſequently the obligation to pay the rent revives ; 
| therefore the rent in ſuch caſe is only ſuſpended, and not 
extinguiſhed. Bro, Extinguiſhment 17. Faugh. 39, 199. 
Pollex. 142. ; 

Alſo if the lands demiſed be evicted from the tenant, or 
recovered by a title paramount, the leſſee is diſcharged 
from the payment of the rent from the time of ſuch 
eviction ; and this is alſo called an extinguiſhment of the 
rent. But notwithſtanding ſuch recovery or eviction, 
the tenant ſhall pay the rent which became due before 
the recovery ; becauſe the enjoyment of the land being 
the conſideration for which the tenant was obliged to pay 
the rent, ſo long as the conſideration continued, the 
obligation muſt be in force; there being the ſame reaſon 
that the tenant ſhould pay the rent for part of the time 
contracted for, as for the whole term, if he had enjoyed 
the land ſo long, 2 -Rol Abr. 429. Hob. 82. Cre, 
Eliz 47. Co. Lit. 148. b. 201. 6b. | | 

For the ſame reaſon, if part only of the land letten 
be evicted from the tenant, ſuch eviction is a diſcharge 
of the rent, in proportion to the value of the land evic- 
ted. 10Co. 128. 1 Rol. Abr. 135. Dyer 56. 

Covenant upon indenture for non-payment of rent ; 
the plaintiff declares, that he was ſeiſed of tithes, and by 
indenture demiſed them to the defendant, rendring rent, 
and the defendant covenanted to pay it, and he aſſigned 
| his breach in non-payment of ſo much ; and the defen- 
dant pleaded eviction, The plaintiff demurred ; and 
judgment was given for the defendant, becaule it is a 
rent, and the eviction is a ſuſpenſion of it, and there- 
fore a good plea, Lord Raym. Rep. 77. Paſch. 8 WL. 3. 
Dalflon v: Reeve, | 

If a man who hath a rent-ſervice, purchaſes part of 
the land out of which the rent iſſues, the rent-ſervice is 
not extinguiſhed, but ſhall be apportioned according to 
the value of the land ; ſo that ſuch purchaſe 1s a diſ- 
charge to the tenant for ſo much of the rent only as the 
value of the land purchaſed amounts unto. Lzr. /. 222. 

But if a man has a rent charge, and purchaſes part of 
the land out of which the rent iſſues, the whole rent is 
extinguiſhed, and conſequently the tenant diſcharged 
from the payment of it. Lit. ſect. 222, 223. 8 Co. 
105. 

Butin this caſe if the grantor by deed reciting the 
purchaſe had granted that the grantee ſhould diſtrain for 
the ſame rent in the refidue of the land, the whole rent- 
| Charge had been preſerved; becauſe ſuch power of diſtreſs 
had amounted to a new grant. Co. Lit, 147. 

But the law has carried this notion of extinguiſhment 


only to ſuch caſes, where the grantee of the rent wilfully | 


by his own act prevents the operation of the grant, ac- 
cording to the orignal intention thereof ; for if part of 
the land deſcends to the grantee of the rent-charge, the 
rent ſhall be apportioned according to the value of the 
land, for the grantee in this caſe is perfectly paſſive, 
' and concurs not by any aCt of his to defeat the intention 
of the grant ; and therefore it would be unreaſonable and 
ſevere, that he ſhould be puniſhed without his default, or 
concurring in that a& which extinguiſhes the rent. Zzt. 
ſet. 224. Cv. Lit. 149. b. 1 Rol. Abr. 236. 


Hence likewiſe it is, that if a man grants a rent- | 
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charge out of two acres, and afterwards the gratitee re. 
covereth one acre by title paramount the grant, the 
whole rent ſhall not be extinguiſhed, becauſe the law, 


- that gives the _— for the recovery of a man's right, 


will not prevent the proſecution of| ſuch right, by de- 
priving the proſecutor of a greater profit than the thin 
recovered may amount to ; *but in this caſe there ſhall be 
no apportionment, but the grantee ſhall have the whole 
rent after he has recovered the one acre, becauſe by the 
grant each acre is charged with the whole rent; and up- 
on the recovery it appears, that the grantor had no in- 
tereſt in one acre, and conſequently could not charge it; 
and therefore the grant being to be taken moſt ſtrong! 4 
againſt him, the whole renc ſhall,continue after the re- 
covery, becauſe the grant was originally for ſo much, and 
therefore ſhall iſſue out of that land which he had power 
to charge; whereas in the former caſe the grantor had 
at the time of the grant, power to charge all the land, 
and therefore when part of the land, ſubje&t to ſuch 
charge, comes to the grantee by aCt of law, *tis reaſon 
able at leaſt that the charge ſhould be apportioned, Co. 
Lit. 148. b, a | | 

Alſo a rent-charge may in ſome caſes be apportioned 
by the aCt of the party; as if the grantee releaſes part 
of his rent to the tenant of the land, ſuch releaſe does 
not extinguiſh the whole rent; ſo if the grantee gives 
part of it to a ſtranger, and the tenant attorns, ſuch 
grant ſhall not extinguiſh the reſidue, which the grantee 
never parted with, but ſuch releaſe or diſpoſition makes no 
alteration in the orignal grant, nor defeats the intention 
of it, as the purchale of part of the land does; for the _ 
whole rent is ſtil] ifluable out of the whole land, accor- 
ding to the orignal intention of the grant, Co, Lit, 
148. a. But Cro, Eliz, 742. ſeems cont”. 

Here alſo, as to the apportionment of a rent-ſervice, 
by the purchaſe of the lefior of part of the tenancy, we 
muſt diſtinguiſh between ſervices diviſible in their own 
nature, as a rent, and ſuch as are indiviſible, as a 
horſe, a hawk, &c. for in the laſt caſe, if the lord pur- 


Chaſe part of the tenancy, there can be no apportionment 


of the ſervice from the nature of the thing ; and there- 
fore ſuch ſervice is extin&t, and the tenant diſcharged 
from the payment of it; for the whole tenancy being 
equally chargeable with the payment of ſuch ſervice, 
the lord by his own aCt ſhall not difcharge part, and 
throw the whole burthen upon the reftdue for his own 
private benefit and advantage. 6 Co, 1. Co. Lit. 149. 
a. 8 Co. no5, Moor 203. | 

But if ſuch intire ſervices were for the benefit of the 
publick, as knight-ſervice and caſtle-guard, for the de- 
fence of the realm, or for the adminiſtration of juſtice 
or if ſuch intire ſervice were a work of charity or piety 
in all ſuch caſes the tenant is ſtill chargeable with the 
whole ſervice; for theit can be no apportionment, be- 
cauſe the thing in its nature is indivifible, and the whole 
ſhall not beextinguiſhed becauſe the publick has an intereſt 
in ſuch ſervices, and therefore ſhall not be prejudiced by 
the private tranſactions of the parties 6 Co. 1,2, Co, 


Lit. 149. | 


So where the tenure is by a ſervice in its nature indi- 
viſible, as a horſe, ora hawk, &c. which are only for the 
private benefit or pleaſure of the lord; yet if part of the 
tenancy comes to the lord by deſcent, the ſervice is not 
extinguiſhed ; becauſe here is no conſent or concurrence 
of the lord to the diviſion. C9. Lt. 149. 4. | 

It was formerly doubted, whether a rent-ſfervice inci- 
dent to a reverſion could be apportioned, or was not ut- 
terly extinguiſhed by a grant of part of the reverſion; 
for fince the reverſion and rent incident thereto were intire 
in their creation, they thought it hard that by the a& of 
the leffor they ſhould be divided, and thereby the tenant 
madeliableto ſevereal actions and diſtreſles for the recovery. 
of them; but it was at length reſolved, that the rever- 
fion being a thing in its nature ſeverable, the rent as 
incident to it may be divided too, becauſe that being. 
made in retribution for the land ought, from the nature 
of it, to be paid to thoſe who are to have. the land upon 
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the expiration of the leaſe; and hence it is that the rent 
paſſes incidently with the reverſion, without any expreſs 
mention of it in the grant ; beſides the tenant has really 
no prejudice from ſuch grant, becauſe it is in his power, 
and his duty to prevent the ſeveral ſuits and diftreſſes by 
a punctual payment of the rent ; and therefore he ought 
not to complain of a mifchief which he wilfully brings 
upon himſelf ; beſides that, formerly (viz. before the 
4 & 5 Ann.) ſuch grants could not take effet without 
the attornment and conſent of the tenant ; but on the 
other hand it would be extremely prejudicial, if upon 
ſuch grants the rent ſhould not be apportioned, be- 
cauſe then the lefſor could not out of his eſtate make a 
proviſion for his younger children, or anſwer the con- 
tingencies of his family which are in view. 2 1n/t. 504. 
1 Rel. Abr. 234. Cro. Eliz, 651, 851. Co. Lit. 148. 
8 Co. 79. Dyer 326. Hob. 177, 13 Co. 57, 58. 
. Moor, pl. 255, 256. | : 

If leſſee for life or years ſurrenders part, or if he 
commit a forfeiture of part by making a feoffment, or 
doing waſte, there can be no colour to conſtrue theſe as 
an extinguiſhment of the whole rent ; but in theſe caſes 
the rent ſhall be apportioned, becauſe the rent is retri- 
bution for the land, and therefore muſt neceſſarily ceaſe 
according to the proportion of the land reſumed by the 
leflor ; for it were abſurd, that the leſſor ſhould have the 
land and retribution for it ; but the whole rent is not 
extinguiſhed, becauſe from the nature of the contra the 
rent is to be paid in conſideration of the enjoyment of the 
land, and therefore the tenant ſhall be obliged to pay the 
rent in proportion to the land which he enjoys ; ſo if the 
leflor grant the reverſion of part to the l:ſite, the rent 
ſhall be apportioned.” Co. Lit. 148. a. 1 Rol. Abr. 235. 
Dyer 5. a. 13 Co. 58. Afoor, þl. 255. 

There ſeems to have been variety of opinions, whether 
the leflor's entring wrongfully into part cf the lar.ds de- 
miſed, did not ſuſpend the whole rent during ſuch tortious 
entry, or whether the rent ought not to be apportioned ; 
and it 1s now ſettled, that ſuch tortious entry ſuſpends the 
whole rent; for if any apportionment were allowed in 
this caſe, it would be in the power of the lord or leflor to 
reſume any part of the land againſt his own engagement 
and contract, and fo, by taking that which li-s moſt com- 
modiouſly for the tenant, render the remainder in effect 


uſeleſs, or put him to the expence to reſtore himſelf to | 


ſuch part by courſe of law ; and thercfore to prevent theſe 
inconveniencies, and that no man might be encouraged to 
injure or diſturb his tenant, whom he ought to protect 
and defend, it hath been reſolved, that ſuch difleiſfin or 
tortious entry ſuſpends the whole rent, and that the te- 
nant or leſſee is diſcharged from the payment of any parti 
of it till he is reſtored to the whole pofleflion. Co, Lit. 
148. b6, Bro, tit. Extinguiſhment 48. 1 Rel. Abr. 938. 


4 Co. 52. 9 Co. 135, 3 Keb. 453, 497- 
144. 1 ent, 277. 


2. Of the extinguiſhment of copyholds, commons, and debis. 


As to the extinguiſhment of copyholds, it is laid down 
as a general rule, that any at of the copyholdet's which 
denotes his intention to hold no longer of his lord, and 
amounts to a determination of his will, is an extinguiſh- 
ment of his copyhold. Hutt. 81. Cre. Eliz. 21. 1 fon. 
41. 
As if a copyholder in fee accepts a leaſe for years of the 
ſame land from the lord, this determines his copyhold 
eſtate; or if the lord leaſes the copyhold to another, and 
the copyholder accepts an affignment from the lefſee, his 
copyhold is extinct, Moor 184. 2 Co. 16. b, Godb. 
II. 101, ; 

8o if a copyholder bargains and ſells his copyhold to the 
lefſee for years of the manor, his copyho!d is thereby ex- 
tinguiſhed ; or if he joins with his lord in a feoffment of 
the manor, his copyhold is thereby extinct, for theſe are 
as which denote his rNT 0 oy We longer by 
copy. Hutt. 65. 1 Jon. 41. $8. G, Godb. 11. 

of if a copyliaider rb to hold of his Jord, by bill 
under the lord's hand, this determines his copyhold ; fo 

Volt, 1, | 
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if he accepts. an eſtate for life by parol, if _ livery, this is 
an extinguiſhment z otherwiſe- not; for without livery 
nothing. but an eftate-at will paſſes, which cannot merge 
or extinguiſh an eſtate at will. 1: And. 199. Latch 


y 4 * ("P TILT fi: 330 | 4&4 | 

i one ſeiſed of a manor in right of his wife lets lands 
by indenture for years; this doth not deſtroy the cuſtom 
as to the wife ; for after the death of her huſband ſhe may 
demiſe it again by copy. Cre. Eliz. 459; Ed 
_ Soifa Bedhs hs is in the hands of a ſubject, who after 
becomes King, the copyhold is extin&, for it is below 
the majeſty of a King to perform ſuch ſervile ſervices ; 
yet after his deceaſe.the next that hath right ſhall be ad- 
mitted, and the tenure revived. -2 Sid. 82, 4 Co. 244 
Cro. Eliz. 252, See 2 Leon. 208, 4 Co. 26, b, Cro. 
Eliz. 103. -- | oo 

If a commoner, who hath common appurtenant, pur- 
chaſes part of the land in which he hath ſuch common, 
this is an extinguiſhment of the common ; but if ſuch 
purchaſe had been made by one who had common appen=- 
dant, this being of common right muſt be apportioned ; 
alſo both common appendant and appurtenant ſhall be ap- 


 portioned by alienation of part of the Jand to which the 


common tis appendant or appurtenant, 


Co. Lit, 122; 
Hob. 235. 8 Co. 78. Owen 122. 


4 Co. 37. 


1t ſeems to be agreed as a general 1ule, that a creditor's 


accepting a higher ſecurity than he bad before, is an ex- 
tinguiſhment of the firſt debt; as if a creditor by ſimple 
contract accepts an obligation, this extinguiſhes the ſim- 


ple contract debt. 1 Rel. Abr +70, 471, 604. 6 Co. 


So if a man accepts a bond for a legacy, he cannot 


aſter ſue for his legacy in the ſpiritual court ; for by the 
deed the legacy is extinct, and it is become a mere debt 
at Common law, Telv. 38, _ 

So if a bond creditor obtains judgment on the bond, 
or has judgment acknowledged to him, he cannot after- 
wards bring an action on the bond; for the debt is 
drowned in the judgment, which is a ſecurity of a higher 
nature than the bond. 6 Co. 44. 6. | 

But theſe caſes muſt be underſtood where the debtor 
himſelf enters into theſe: ſecurities ; and therefore if a 
ſtranger give bond for a ſimple contract due by another, 
this does not extinguiſh the ftimple contract debt ; but if 
upon making the contract, a ſtranger gives bond for it, 
or being preſent, promiſes to give bond for it, and after 
does ſo, the debt by ſimple contract is extinguiſhed, the 
obligation being made upon, or purſuant to the contract, 
2 Leon, 110. | | 

But the accepting a ſecurity of an inferior nature is by 
no means an extinguiſhment of the firſt debt; as if a 
bond be given in ſatisfaction of a judgment, 
579. 2 Brownl. 29, Cro, Fac. 649, 650. 

Alſo the accepting a ſecurity of equal degree is no ex- 
tinguiſhment of the firſt debt ; as where an obligee has a 
ſecond bond given to him ; for one deed cannot determine 
the duty upon another. 
1 Brownl. 74. Lit. Rep. 58. Cro. Car. 86, | 

Alſo it is ſaid to have been adjudged, that if the con- 
dition of an obligation be to pay ten pounds at a day, 
which is not paid at the day, but after the day the obligee 
accepts a ſtatute-ſtaple from the obligor for the ſame debt, 
in full ſatisfaCtion of the obligation ; yet this is not any 
ſatisfaction, for tho? the ſtatute be a matter of record and 
higher than the obligation, yet the obligation remains in 
force, and the obligee hath his eleCtion to ſue the one or 
the other. 6 Co, 44. 1 Rol. Abr. 470. Cre: Car. 86« 
S. C. cited, 

If an infant becomes indebted for neceſſaries, and the 
party takes bond of the infant ; this ſhall not extinguiſh 
the ſimple contract, for the. bond has no. force, Cre, 
Eliz. 920, | 


Though a bond is taken for a ſimple contraft debt, 


yet if it is after an aCt of bankruptcy, the ſimple contract | 


is not extinguiſhed, Stran. 1042. 


Ertinguithment of ſervices, The lord purchaſes 
or accepts parcel of the tenancy, out of which an incire 
ſervice is to be ,_ or done ; by this the whole ſervice 
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will be extin&: but if the ſervice be pro bono publico, 
then no part of it ſhall be extinguiſhed ; and homage and 
fealty are not ſubje to extinguiſhment, by the lord's 
purchaſing part of the land. 6 Rep. 1, 105+ Co. Lit. 
149. If the lord and another perſon do purchaſe the 
lands, whereout he is to have prone they are extinG ; 
Alſo by ſeverance of the ſervices, a manor may be extin- 
guiſhed. Co. Lit. 147. 1 And. 257. 

Ertinguiſhment of ways. If a man hath a highway 
as appendant, and after purchaſes the land wherein this 
way 1s, the way is extintt. Terms de la ley, Though a 
way of neceſlity to market or church, or to arable land, 
&c, is not extinguiſhed by purchaſe of grounds, or unity 
of poſſeflion. 11 H. 7. 35. 1 Inft. 155. | 
_ Ertexpare, To ſpend or loſe. In the laws of Edward 
the Confeſſor, cap. 6. *tis provided, That if a thief take 
any thing unlawfully, and is near at hand, let him reſtore 
it; Er 5 illud penitus extirpaverit, let him make the 
owner full ſatisfaction, Cowell, edit. 1727. 

Ertirpatione, Is a writ judicial, that lieth againſt 
him, who after a verdict found againſt him for land, &c. 
doth maliciouſly overthrow any houſe upon it, &:. and it 
is two-fold, one ante judicium, the other poſ judicium. 
Reg. Fud. fol. 13, 56, 58. | 
_ Ertocare, To ſtock up, to grub woqd-land, and re- 
duce it to arable or meadow. —Dedi etiam eis pratum 
quod Rogerus de Tocheham de grava quadam extocavarat, 
Aon. Angl. tom. 2. þ. 71. 

Erto2tion, (Extortio,) Is an unlawful or violent 
wringing of money or money-worth from any man : For 
example, If any officer, by terrifying any of the King's 

fubjeQs in his office, take more-than his ordinary duties 

or tees, he committeth this offence, and is indicable for 
it. To this may be referred the exaCtion of unlawful 
uſury, winning by unlawful games ; and in one word, all 
taking of more than is due, by colour or pretence of 
right, as exceſhve toll in millers, exceſſive prices of ale, 
bread, victuals, wares, &c. FH. Symbol. part 2. tit. 
Indiftment, ſeft. 65, Manwood faith, that extortion is 
colore officii, and not vertute officii. Crompton in his 
free of Peace, fol. 8. hath theſe words ; Wrong done 
by any man, is properly a treſpaſs, but exceſſive wrong 
by any man is called extortzon; and this is moſt properly 
in officers, as ſheriffs, mayors, bailiffs, eſchetors, and 
the like, that by colour of their office do great oppreſſion, 
and exceſſive wrong unto the people, in taking cxceffive 
rewards or fees for the execution of their office : Great 
diverſity of caſes touching extortion, you may read in 
Crom. Fuftice of Peace, fol. 48, 49, 50. See the difference 
| between colore officit, and virtute vel ratione officii, Plow. 
fel. 64. Dive's caſe, This word is uſed in the ſame fig- 
nification in other countries; for Cavalcanes de Brachio 
Regis. part 5. num. 21. thus deſcribeth it, —&t extortio 
dicitur fieri, quando Fudex cogit aliquid fibi dari quad non 
eft debitum, vel quad efl ultra debitum, vel ante tempus petit 
id, quad pyft adminiſliratam juſlitiam debetur, Cowell, 
edit. 1727. 

Extortion is ſaid by Lord Coke to ſignify any oppreſſion 
by colour or pretence of right, and in this reſpect it is ſaid 
to be more heinous than robbery itſc]f, as alſo, that it is 
uſually attended with the granting ſin of perjury. Co, 
Lit. 268. b. 10 Co. 102. a, 2 Haw, P, C. 170, Cre. 
Car. 438, 448. | | 

But in a ftriQ ſenſe it is defined, the taking of money 

by any officer, by colour of his office, either where none 
at all is due, or not ſo much is due, or where it is no 
yet due. Co. Lit. 368. 10 Co. 102, | 


1. Wha may be guilty of extortion, 
2. How puniſhable, and pleadings. 


1. Who may be guilty of extortion. | 
By the Common law, as alſo by the ſtatute of 7Y:/m. 


1. cap. 26. it is declared and enacted to be extortion, 
for any ſheriff, or other miniſter of the King, whoſe of- 
fice any ways concerns the adminiſtration or execution of 
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juſtice, or the common good of the ſubje&, to take any 
reward whatſoever, except what he received from the 
King. 2 [»/t. 209. Co. Lit. 368. NNE 
And this inſtitution hath been thought fo conducive 
to the good of the publick, that all preſcriptions whatlo< 
ever, which have been contrary to it, have been held to 
be void : as where the clerk of the market claimed cer- 
tain fees as due time out of mind, for the examination 
of weights and meaſures ; and this was adjudged to be 
oi 2 Rol. Abr. 226, Moor 523. 2 Toft. 209. 4 
nl. 274. FOR © WL Ig 
But the ſtated and known fees, allowed by the Courts 
of juſtice to their reſpeCtive officers for their labour: and 
trouble, are not reſtrained by the Common law, or by 
the ſaid ſtatute of JYe/m. 1. and therefore ſuch fees may 
be legally demanded and inſiſted upon, without any dan- 
ger of extortion. Co. Lit. 368. TELL 4 | 
And for this reaſon it -is held, that the fee of 207. 


| called the bar fee, taken time out of mind by the ſheriff 


for every priſoner that is acquitted, and the fee of a 
penny claimed by the coroner from every vi/ne, when he 
came before the juſtice in eyre, are not within this ſta- 
tute ; as alſo becauſe they are due of courſe as perqui- - 
ſites, whether any thing be'done by ſurh ſherff or coro- 
ner, or not. 2 {n/t. 176, 210. Staund. P. C, 49. 

Alſo it ſeems that an officer, who takes a reward 
which is voluntarily given to him, and which has been 
uſual in certain caſes, for the more diligent or expedi- 
tious performance of his duty, cannot be ſaid to be guilty 
of extortion ; for without ſuch a premium it would be 
impoſlible in many caſes to have the laws executed with 
vigour and ſucceſs. 2 [nfl. 210. 3 [n/t. 149. Co. Lit. 
308. | | 

But it has been always held, that a promiſe. to pay an 
officer money for the doing of a thing, which the law 
will not ſuffer him to take any thing for, is merely void, 
however freely and voluntarily it may appear to have 
been made. T1 Rol. Abr. 16. 1 Rol. Rep, 313.: Ney 
76. 1 Fon. 65. Cro, Eliz. 654. Acor 468. Cro. 
Fac. 103. | 

Churchwardens of St. Martins were indicted for ex- 
tortiouſly taking of one Reynel a filver cup for making 
him gallery-keeper in the church : Keeling ſaid this was 
no oftence, nor ſuch an offence whereupon extortion can 
be grounded, but a bare employment. But the court 
would not quaſh it without a trial; for then it will ap- 
pear whether the cup were great or little, exacted or 
freely given ; and per Keeling, if the churchwardens have 
accounted, it ſhall be quaſhed, but not elſe. 2 Keb. 100. 


pl. 27, Mich. 18 Car, 2. B. R. The King v. Ajres 
& al. 


| Bailiffs taking exceſſive bail, as 407. where the plaint 


was but of 30s. an information was ordered againft 
them for this extortion. 1 Keb. 873. pl. 23. Paſch. 17 
Car. 2. B. R. Randal v, Keitr, © | | 

Every ſeveral taking is a ſeveral extortion, and it is 
not good to lay too many extortions together ; per Halt 
Ch. J. Cumb. 194. Paſch. 4 W.& MM. in B. R. The 
King v. Roberts. | | 

Under-ſheriff refuſing to execute proceſs til] he had 
his fees, if the party pays him the fees ſo before-hand, he 
may after indict him of extortion. 1 Salk, 33. fl. 3» 
 Miuh, 6 W.& M.in B. R. Heſcot's caſe. | 

An indictment for extortion againſt an officer for 
taking money for not carrying his priſoner to a ſpung- 
ing houſe; the court looked upon it to be fo ill a prac- 
tice, that they would not hear a motion to. quaſh it. 
12 Med. 253. Mich. to W. 3. The King v. Beechcroft. 

An indictment was againſt ſeveral for intending to de- 
fraud A. of his money, and that they threatned to ſend 
him to Newgate by colour of a warrant, and to indict 
him of perjury, unleſs he would give them money, and 
a note, which he did by reaſon of their threats ; and 
judgment for the Queen. 11 od. 137. Mich. 6 Ann. 
B. R. The YDueen v. Woodard. | | | 

Judge of a biſhop's court convicted of extortion, for 
compelling probate of a will proved in the Preroga- 
| tive court, Stran, 74. » 
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If the defendant eres ſeveral ſtalls, and does not 
leave ſufficient room for the market people to ſtand and 
ſe]l their. wares, ſo that for want of room they are forced 
to hite the ftalls of the defendant, the taking of money 
for the uſe of the ſta)ls in ſuch caſes is extortion, £Zd. 
Raym. 149. PEPNs | | 


2. Hiw puniſhable, and pleadings. 
'This offence of extortion is puniſhable at Common 


law by fine- and impriſonment, and alſo by a removal 
from the office in the execution whereof it was commit- 


. ted; and-'there is a farther additional puniſhment by 


the ſtatute of Jim. 1. with regard to the perſons to 
which the ſtatute extends, by which it is enacted, ©* 'T hat 
no ſheriff, nor other King's officer, ſhall take any reward 
to do his office, but ſhall be paid .of that which they 
take of the King, and that he, who ſo doth, ſhall yield 
twice as much, and ſhall be puniſhed at the King's plea- 
ſure.”” 2 Rol. Abr. 32, 33, 37. Raym. 315. 2 Infl. 


209. . 

Fultices of the peace at ſeſſions have conuſance of ex- 
tortion. Stran. 75, _. 6A 
_ Tf an indiament of extortion charges F. $. with the 
taking of 50s. as bailiff of an hundred colore officit, 
without ſhewing for what he took it ; this is good, at 
leaſt after verdict, for perhaps he might claim it gene- 
rally, as being due to him as bailiff, in which caſe the 
taking could not be otherwiſe expreſſed. 1 $S:d. g1. 

This term Nelme, a bailiff, in JYhitechapel, being in- 
dicted, and convicted of extortion, was fined 13/7. 6s, 
84. to be impriſoned one week without bail, and then 
till he found ſureties for his good behavivur, and diſabled 
for ever to execute the office of bailiff or under bailiff. 
AMS. Rep. (ſaid to be a copy of Lord Ch. J. RKeyling's) 
Mich. 15 Car. 2. B. R. Nelme's caſe. 

The governor of the Gatehouſe priſon in 1/ifminſter, 
was found guilty of extortion and hard uſage of the pri- 
ſoners in a moſt barbarous manner, and was fined 100 
marks, and removed from her office. Raym. 216. Ach, 
24 Car. 2. B. R. The Lady Broughton's cale. 


An aCtion lies againſt a ferryman for extorting money. 


for paſſage of one that is toll-free by cuſtom, contrary to 
the cuſtom, becauſe there is no other remedy. Carth, 


' 194. Trin, 3 IW. & M. in B. R. in caſ? of Pain v, 


Patrick. | es 
[t is againſt the courſe of the court to quaſh an indict- 
ment for oppreſſion or extortion ; per cur. We cannot 


do it, Demur to it. 5 Med. 13. Mich. 6 FF, & M1. 


The King v. Wadſworth. 


Upon affidavit of extortion, though the courſe is to 
take a recognizance to anſwer interrogatories, yet in caſe 
of great oppreſſion the court may commit the party, 
and he mult anſwer in vinculis ; per Holt Ch. J. Cumb. 
448. Trin, 9 W. 3. B. R. | 

Inditment was againſt A. and others, for that being 
receivers of the Queen's tax, they colore officiz extorted 
money from ſeveral perſons. On motion in arreſt of 
judgment it was held, that two men may be indicted 
Jointly for a battery or extortion, becauſe it is a crime at 
Common law, or they may be jointly or ſeverally guilty. 


' 1 Salk. 382. pl. 32, Paſch, 5 Ann. B. R. The Queen v, 


Athinſon. : 
The place where the extortion was committed ſhould 


| be ſet down in the declaration, See Pl, C, 200. Strad- 


ling v. Margan. 

"The ſum certain extorted muſt be particularly ſet 
forth, and he cannot ſay, that the defendant did extort 
divers ſums from divers men generally ; and fo it was 
adjudged in Reignelds caſe in this court ; per Richardſon 
Ch. |: Godb. 438. pl. 583. Mich. 4 Car. in the Star- 
Chamber ; Flozd v. Cannzn, | 

If the charge is for oppreſſing A. B. and C, particu- 
larly, and 100 men generally, the proof muſt be firſt to 
A. B. and C. before any be given as to the others, 
Geab. 438. pl. 583. Mich, 4 Car. in the Star-Chamber ; 
Fi;zd v. Cannon. | 

it was moved to quaſh an indiftment againſt a miller 
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for taking too great toll, becauſe it was not ſaid jurar', 


| nor onerat', nor the jurors named. But per chriam, it 


is againſt the courſe of the court to quaſh an inditment 
againſt extortion or oppreſſion, and we cannot do it ; 
and bid them demur to it. 5 fed. 13. Mich. 6 I. & 
AM. The King v. Wadſworth. | 

A complaint and charge of extortion ought to be par- 
ticular, and that the defendant took it extor/ive, & = 
lore officii, 2 Salk. 680. pl. 2. Paſch. 5 Ann. in Cam, 
Scacc. The Queen v. Baynes. | 

If a man be indicted for taking extorſively 20s. and 
there is but proof of one ſhilling, yet the defendant is 
guilty. £4. Raym. 149. Ld 

Extracta euriae, 'The iſſues or profits of holding a 


court ariling from the cuſtomary dues, fees, and amerce= 


ments. —Cumputant de tribus denariis receptis de ex- 
traftis wnins curiz tente apud Burcefler,————— Paroch. 
Antiq. p. 572. | 

Extracts or Extreats, See Eſtreats, 

Extrajudicial, 1s when judgment is given in a 
cauſe or caſe not depending in that court, where ſuch 


judgment is given, or wherein the judge has not juriſ- 


diction, | 

Extraparochial, Out of any pariſh privileged or 
exempted from the duties of a parilh. Stat. 22 & 23 
Car. 2, | 

Tf a place is extraparochial, and has not the face of u 
pariſh, the juſtices have no authority to ſend. any poor 
perſon thither ; poſſibly a place extraparochial may be 
taxed in aid of a pariſh, but a pariſh ſhall not in aid of 
that z per Holt. 2 Salk. 486. pl. 44. Hill, 11 IV. 4. B. 
R. Precinet of Bridewell v. Clerkenwell, 

If a place be a reputable pariſh, and have churchwar- 
dens and overſcers of the poor, it is within 43 Eliz. 
though in truth it be no pariſh ; but if it be merely ex- 
traparochial, as the juſtices cannot fend to ſuch a place, 
ſo they cannot ſend from it; as it is exempt from receiy- 
ing, fo it ſhall not have the benefit of removing, for they 
have not proper perſons to complain ; perſons in extra- 
parochial places muſt ſubſiſt on private charity, as all 


perſons did at Common law before 43 Eliz. which en- ' 


acts, . that every pariſh ſhall keep their own poor ; and 
that act does not extend to extraparochial places. Per 


Flt Ch. J. 2 Salk. 487. pl. 48. Trin. 12 IW. 3. B. 


R. Inhabitants of the Foreft of Dean v. The Pariſh of - 


Linton. : 

| One ſettled in a pariſh removes into an extraparochial 
place, where he gains a ſettlement, and then removes into 
another pariſh where he becomes chargeable, "I'he que- 
{tion was, what this laſt pariſh can do with him ; whe- 


ther by the ſtatute, that enables them to ſend ſuch a one. 


to the laſt pariſh where he was laſt legally ſettled, they 


| may ſend him to the pariſh he lived in before he removed 


to the extraparochial place? for ſend him to the extra« 
parochial place they cannot, for want of proper officers to 
receive him. Powell J. took this to be caſus omiſſus, 
and what ought to be moved in parliament, theſe extra- 
parochial places being many in number and of great ex- 


tent. 10 Mod. 81. Hill. 10 Ann, B. R. The Queen v. 


Dougl tim. | 
By virtue of 13 & 14 Car. 2. cap. 12. ſef?, 21, The 
juſtices may exerciſe the powers given by 43 Eliz. and 
thataQ, in all extraparochial placescontaining more houſes 
than one, ſo as to come under the denomination of a vill 
or townſhip. Adjudged by Parker Ch. J. and tot. cur. 
2 Salk, 486. pl. 44. in Marg. cites 11 Ann. B, R, 
Stake- Lane Inhabitants v. Dolting. | 

T he ſtatute of 43 Eliz. 2. extends to extraparochial 


places, and fo do all poor acts, when ſuch places are 


within the ſame miſchief as other pariſhes, and ſhall be 
ſubje& to the controul of the juſtices of peace, and the 
penalty for not meeting in the church ſhall never be in- 
flited on the overſeers of the poor, becauſe the inhabi- 
tants of ſuch places have no church to meet in. Moſt of 
the foreſts in England are extraparochial, and ſo is 
Chri/l-Church in Oxford; but they ought to maintain 


| their own poor. 8 Med. 39. Paſch, 7 Geo. Rufford pa- 


riſh's caſe, 
Ertrarta, 


£ 
| 
. 


EX: 

Ertraria, The ſame with Efiray, 

Ertravagants, Theſe are certain conſtitutions of 
popes, and are fo called, becauſe they are extra corpus ca- 
nonicum Gratiani, ſive extra decratorum libros vagantur, 
Du Freſne.. | | 

Ertumae, Relicks.—4bas igitur & conventus ac- 
cipientes eorum extumas cum gaudio in miajorem tranſiule- 
runt eccleſiam in Mauſoleo nobiliter exculpto, ——Cartular. 
Abbat. Glafton. MS. penes viruni Rev. Dom. Clarges, 
\. IS. I 
Exuperare, To overcome. It ſometimes ſignifies to 
apprehend or take; as, Exuperare alium vivum vel mor- 
tuum. Les. Edm, cap. 2. So in the laws of King 4l- 
fred apud Brompton, cap. 7, Exuperetur & in eprſcopt ju- 
@icto reſervatur, | 


8. Y-:..4 

Ey, 1nſula, An iſland. Domeſday, 

Every of hawks. See Aery, . PR 

Eyer, Jnſuletta, A ſmall iſland or iſlet : it is cor- 
ruptly called by the moderns vulgarly an eyght 

Ey2ar, An ey, eyrie, brood, neſt: Sir Thomas Ha- 
vyll his ſon and heir entred to the ſaid ccc. acres of paſ- 
ture, which Thomas releaſed his title to the ſaid poor, to 
have IIII, Couples of eyrare ſwannys (7. e. brood-ſwans) 
in the water, with all ifſue and profits. Munimenta 
Hoſpital. SS. Trinitat, de Pontefracto, MS. fol. 53. 

Eye, See Eire, | 

Eytendale, An old meaſure of corn. 7/illiehmus de 
Longo Campa epiſcapus Elienſis ordinavit, ut in die anniver- 
farii ſut dentur pauperibus xiii. eytendeles de fruments. 


Hiſtor, Elien. apud Whartoni Angl, Sacr, P. 1. p. 633. 
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